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BUOKIOAll— Suprama  Court. 

JOSSa*H  H.  STEERE,  Chiip  Jubtict.' 
GRANT  FSLLOWS.  CHur  jnsnoB.* 

ABBOCUn  JUSTICn. 

HOWARD  WIEST. 
GRANT  FELLOWS.* 
JOHN  W.  STONE. 
OEOUGE  M.  CLARK. 
JOHN  E.  BIRD. 
NELSON  SHARPB. 
JOSEPH  B.  MOORE. 
JOSEPH  H,  STEERE.* 

BOirNESOT A— Suprama  Court. 

CALVTN  L.  BROWN,  Corm  Tnrm 

aBSOCUTB  JOBTICia. 

ANDRBTW  HOLT. 
OSCAR  HAT.T.AM. 
JAMKS  H.  QUINN. 
HOMER  B.  DIBELL. 

Bunmnu  ooVKT  coMiaaaioiraBB.  ' 

ICTBON  D.  TAYLOR. 
EDWARD  LKE8. 


HEBBASKA^Suprama  Court. 

ANDREW  M.  MORBISSEZ.  CKnv  Svwrum. 

ABiocuTi  jusncaa. 

CHARLES  B.  LBTTON. 
WILLIAM  B.  ROSE. 
JAMES  R  DBAN. 
CHESTER  H.  ALDRICH. 

GEORGE  A.  DAT.   ^ 

LEONARD  A.  FLANBBURO. 

MOB.TH  DAKOTA— Suprama  Court- 

RICHARD  H.  GRACE,  Canr  jmnwa. 
juDoas. 

A.  M.  CHRISTIANSON. 
JAMES  E.  ROBINSON. 
LUTHER  E  BIRDZELL. 
H.  A.  BRON^ON. 

SOUTH  DAKOTA)— Suprama  CourL 

SAMUEL  C.  POLLBT,  FBKIDINO  JUDO.* 
JOHN  HOWARD  GATES,  PBBSINNa  JmMHL* 

JVDOBfl. 

CHARLES  8.  WHITING. 
ELLISON  G.  SMITH.  ' 
JAMES  H.  McCOT.» 
JOHN  HOWARD  GATSa* 
FRANK  ANDERSON.' 
SAMUEL  C.  POLLET.* 

WISOONSni— Suprama  Gourt.- 

ROBERT  a.  SIEBECKER,  CHnr  JvwroM.* 
AAD  JOHN  VXNJE,  CHUT  JuBTiaK>* 

A8SOCUTB  JVBTICU. 

AAD  JOHN  VINJE." 
BIARVIN  B.  ROSENBKRRY. 
FRANZ  C.  BSCHWBIUat. 
WALTER  C  OWEN. 
BURR  W.  JONES. 
CHRISTIAN  DOERFLBB. 


1  Ceawd  to  be  Cbl«f  JasUc«  Jumarr  1.  1921 

•  Became  Chief  Juitlce  Januarr  1.  1822. 

» Ceased  to  be  Chief  Justice  January  8.  1928. 

•  Became  Chief  Justice  January  S,  1922. 

•  CeaBBd  to  he  Preaidlng  Judge  January  2,  WL 

•  Bacame  Prealdlnc  Judge  Januair  t,  U22. 


'  Ratf  gned  December  1,  itu. 

'Appointed  December  1,  U21,  to  Booceed  Jamea 

H.  McCoy. 
•  Dlad  Februanr  11,  IBB. 
M  BwsBiu  Otal€l  JoaUee  Fabmanr  U.  UB. 
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STATUTES  AND  RULES  REGULATING  PRACTICE  IN  THE  SU- 
PREME COURT  OF  IOWA 


Revised  and  Adopted  at  the  September  Term,  1910,  to  Take  Effect 
January  1, 1911,  with  Supplemental  Rulea  Effective 
S^tember  1,  1913 


I.  ORGANIZATION. 

Section  1.  The  Supreme  Conrt  shall  con- 
sist of  seven  judges,  four  of  vthom  constitute 
a  qnonim  for  the  transaction  of  buslaesa, 
bat  one  alone  may  adjourn  from  day  to  day, 
or  to  a  particular  day,  or  until  the  next 
term.    [Code,  |  19B.] 

Sec.  2.  The  Judge  whofie  term  of  office  will 
soonest  expire  shall  be  Chief  Justice  and 
when  it  occurs  that  two  Judges  shall  be 
equally  entitled,  they  shall  each  hold  the 
place  of  Chief  Justice  for  one  year,  and  the 
one  who  la  senior  in  age  shall  hold  for  the 
first  of  the  two  years  to  which  they  are  each 
equally  entitled;  and  at  the  session  of  the 
Supreme  Conrt  next  preceding  the  commence- 
ment of  the  first  of  the  said  two  years,  the 
Supreme  Court  shall  cause  a  record  to  be 
made  aa  to  who  shall  be  Chief  Justice  for  the 
year  next  eosuing.   [Code  Sui^  S  1066.] 

II.  JURISDICTION. 

Sec.  3.  The  Supreme  Court  shall  hare  ap* 
pellate  Jurisdiction  only  in  cases  of  chancery 
and  shall  coustltute  a  court  for  the  correc- 
tion of  errors  at  law.   [Const  art  S,  S  4.] 

Sec.  4.  It  has  appellate  Jurisdiction  over 
all  Judgmrats  and  decisions  of  all  courts  of 
record,  except  as  otherwise  provided  by  law. 
[Code,  I  4100.] 

Sec.  5.  An  appeal  may  also  be  taken  to  the 
Supreme  Court  from: 

1.  An  order  made  affecting  a  substantial 
right  in  an  action,  when  such  order,  In  ef< 
feet,  determines  the  action  and  prevents  a 
judgment  from  which  an  aroeal  might  be 
talceo; 

2.  A  final  order  made  In  special  actlrau  af- 
fecting a  snbstantial  right  therein,  or  made 
on  a  Bummary  application  In  an  action  after 
Judgment; 

3.  An  order  which  grants  or  reuses,  con- 
tinues or  modifies  a  prorlslonal  remedy; 
grants  or  refuses,  dlssolTes,  or  refuses  to 
dissolve  an  Injunction  or  attachment;  or 
ffcants  or  refuses  a  new  trial;  or  sustains  or 
orermles  a  demurrer; 


4.  An  Intermediate  ordor  Involving  the 
merits  or  materiiOly  affecting  the  final  ^d- 
sion; 

6.  An  order  or  Judgment  on  habeas  corpus. 
[Code,  S  4101.] 

Sec.  6.  If  any  of  the  above  orders  or  Judg- 
ments are  made  or  rendered  by  a  Judge,  the 
same  are  reviewable,  the  same  as  If  made  by 
a  court   [Code.  |  4102.] 

Sec.  7.  Tba  Supreme  Court  has  power  to 
Issue  an  writs  and  processes  necessary  to  se- 
cure Justice  to  parties,  and  to  enforce  Its 
appellate  Jurisdiction;  and  It  may  exercise 
supervisory  control  over  all  inferior  Judicial 
tribunals.  [Const  art  0, 1  4;  Code,  |  4100.] 

SecSu  It  may  enfbrce  Its  mandates  upon 
Inferior  courts  and  office  by  fine  and  Im- 
prisonmrait,  which  imprisonment  may  con- 
tinue imtil  Its  mandates  are  obeyed.  [Code, 
I  4147.] 

III.  TERMS. 

Sec.O.  There  shall  be  three  r^lar  terms 
in  each  year,  to  be  held  as  follows,  to-wit: 
The  first  term  beginning  with  the  second 
Tuesday  In  January  and  ending  with  the 
first  Monday  of  May;  the  second  begldnlng 
with  the  first  Tuesday  after  the  first  Monday 
of  May  and  ending  with  the  third  Monday 
of  September;  and  the  third  iKglnning  with 
the  first  Tuesday  after  the  third  Monday  of 
September  and  ending  with  the  third  Satur- 
day of  December.   [Code  Sttpp.  %  192a.] 

Sec.  10.  The  time  allotted  to  each  term 
shall  be  divided  as  nearly  as  practicable  Into 
periods  of  four  weeks  each,  the  first  part  of 
each  period  to  be  devoted  to  the  argument 
and  submission  of  cases,  and  the  second  to 
consultation  and  the  preparation  of  opinions. 
Cases  assigned  for  each  period  shall  be  call- 
ed In  their  order  as  shown  on  the  term  dock- 
et, but  no  more  submlsdons  shall  be  taken 
for  any  one  period  than  In  the  Judgment  of 
the  court  can  be  properly  considered  and 
determined  before  the  next  succeeding  ses- 
sion. All  causes  on  the  docket  shall  be 
heard  at  each  term  unless  continued  or  oth- 
erwise dUfposed  ct  by  order  of  court  [Acts 
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29tb  Gen.  Anem.  e  1!^  H  %  8,  and  4»  and 

code.  I  192.] 

Sec.  11.  The  regular  public  seBslons  of  tbe 
court  will  be  held  In  the  Supreme  Court  room 
at  the  Capitol,  commencing  at  9  o'clock,  a. 
m.,  standard  time.  On  Tuesday  and  Friday 
of  the  flrat  and  second  we^  of  each  four 
weeks'  period  submla^on  of  motions  will  be 
taken  before  calling  the  calendar.  Motions 
noticed  for  a  day  when  the  court  Is  not  sitting 
will  be  taken  on  the  next  motion  day  on 
which  the  court  sits.  [Old  Rules  f  Acts 
29tb  Gen.  Assem.  c.  12,  IS  2.  8,  4,  and  5.] 

Sec.  12.  Judgments  of  affirmance,  mllngs 
and  orders,  Id  causes  submitted  and  orders 
authorized  by  law,  may  be  made  and  entered 
by  the  court  at  any  time  regardleu  (tf  the 
terms  of  court   [Code,  |  19!^] 

IV.  APPEALS. 

Sec.  13.  Appeals  from  municipal*  superior 
and  district  courts  may  be  taken  to  the  Su- 
preme Court  at  any  time  within  six  months 
from  tiie  r^dition  of  the  Jadgmoit  or  order 
appealed  from,  and  not  afterwards.  No  ap- 
peal shall  be  taken  in  any  cause  in  which  the 
amount  In  controversy  between  the  parties,  as 
shown  by  the  pleadings,  does  not  exceed  erne 
hundred  dollars,  unless  the  trial  Judge  shall, 
during  the  term  in  which  judgment  is  enter- 
ed, certify  that  the  cause  ia  one  in  which  the 
appeal  should  be  allowed,  and,  upon  such 
certificate  being  filed,  the  same  shall  be  ap- 
pealable r^rdlesB  of  the  amount  in  contro- 
versy ;  but  this  limitation  shall  not  aftect 
the  right  of  appeal  in  any  action  In  which 
an  Interest  in  real  estate  ia  involved,  nor 
shall  the  right  of  appeal  be  affected  by  the 
remission  of  any  part  of  the  verdict  or  judg- 
ment returned  or  rendered.   [Code,  S  4110.] 

Sec  14.  A  part  of  several  (XHHirties  may 
ai^»eal;  but  in  such  case  they  must  serve  no- 
tice of  appeal  upon  those  not  joining  there- 
in, and  file  proof  thereof  with  the  clerk  of 
the  Supr^ne  Court  [Code,  |  4111.] 

Sec.  IS.  Co-parties  refusing  to  Join  in  an 
appeal,  cannot  afterwards  appeal,  or  derive 
any  benefit  therefrom,  unless  from  the  neces- 
sity of  the  case,  but  they  shall  be  held  to 
have  Joined,  and  be  liable  for  thetr  j^opor- 
tlon  of  the  costs,  unless  they  appear  and 
object  thereto.    [Code,  |  4112.] 

Sec.  10.  The  death  of  one  or  all  of  the  par- 
ties shall  not  cause  the  proceedings  to  abate, 
but  the  names  of  the  proper  persons  shall  be 
substituted,  as  ia  provided  in  such  cases  in 
the  district  court  Hie  court  may  also,  in 
such  case,  grant  a  continuance  when  such  a 
coarse  will  be  calculated  to  promote  the  ends 
of  Justice.   [Code,  |  4160.] 

Sec.  17.  An  appeal  is  taken  and  perfected 
by  the  service  of  a  notice  In  writing  on  the 
adverse  party,  his  agent  or  any  attorney 
who  appeared  for  him  in  the  court  below, 
and  also  upon  the  clerk  of  the  court  wherein 
Che  proceedings  were  had.  stating  the  appeal 


from  the  sam^  or  from  some  specific  part 
thereof,  defining  such  {Htrt  When  suc^  serv- 
ice cannot  be  made  the  trial  court  or  Judge 
on  application,  shall  direct  what  notice  shall 
be  sufficient   [Code  Supp.  {  4114.] 

Sec.  18.  A  notice  of  appeal  shall  be  serred 
and  return  made  thereon  in  the  same  man- 
ner as  an  original  notice  in  a  civil  action, 
and  filed  in  the  office  of  the  clerk  of  the 
court  in  which  the  Judgment  or  order  ap- 
pealed from  was  rendered  or  made.  All  oth- 
er notlcee  connected  with  or  growing  out  of 
the  appeal  shall  be  served  and  the  return 
made  In  like  manner,  and  filed  in  the  office 
of  the  clerk  of  the  Supreme  Court,  and  all 
notices  provided  for  in  this  section  become  a 
part  of  the  record  In  the  case  on  being  Died. 
[Code,  i  4115.] 

Sec  19.  Notice  of  appeal  shall  not  be  held 
insufficient  because  served  before  the  clerk 
of  the  trial  court  has  spread  the  Judgment 
entry  upon  the  court  record  If  it  shall  ap- 
pear that  such  entry  has  been  made  In  prop> 
er  form  before  app^lant's  abstract  was  filed 
In  the  office  of  the  clerk  of  the  Supreme 
Court    [Acts  33rd  Gen.  Assem.  c.  205.J 

Sec.  20.  The  attorneys  and  guardians  ad 
litem  of  the  respective  parties  in  the  court 
below,  shall  be  deemed  the  attorneys  and 
guardians  of  the  same  partletr  respecttvely  In 
this  court  until  others  are  retained  or  ap> 
pointed,  and  notice  thereof  served  on  the  ad- 
verse  party.   [Old  Rules,  |  19.] 

V.  StrPERfiEDEAS  BONDS. 

Sec.  21.  No  proceedings  under  a  judgment 
or  order,  nor  any  part  thereof,  shall  be  stay- 
ed by  an  appeal,  unless  the  appellant  execute 
a  bond  with  one  or  more  sureties  to  be  filed 
with  and  aiH^roved  by  the  clerk  of  the  court 
in  which  the  judgment  or  order  was  render- 
ed or  made,  to  the  effect  that  he  will  pay 
to  the  app^lee  all  costs  and  damages  that 
shall  be  adjudged  against  him  on  the  Appeal ; 
and  will  satisfy  and  perform  the  Judgment 
or  order  appealed  from,  in  case  it  shall  be 
affirmed,  and  any  Judgment  or  order  which 
the  Supreme  Court  may  render  or  order  to 
be  rendered  by  the  inferior  court  not  ex- 
ceeding in  amount  or  value  the  original  Judg- 
ment or  order,  and  all  rents  of  or  damages 
to  property  during  the  pendency  of  the  ap- 
peal out  of  the  possession  of  which  the  ap- 
pellee is  kept  by  reason  of  the  appeal.  If 
the  bond  is  intended  to  stay  proceedings  on 
only  a  part  of  the  Judgment  or  order,  it  shall 
be  varied  so  as  to  secure  the  part  stayed 
alone.  When  thus  filed  and  approved,  the 
clerk  shall  issue  a  written  order  requiring 
the  appellee  and  all  others  to  stay  all  pro- 
ceedings under  such  Judgment  or  order,  or 
BO  much  thereof  as  Is  superseded  thereby, 
but  no  appeal  or  stay  shall  vacate  or  affect 
such  Judgment  or  order.   [Code,  |  4128.] 

Sec.  22.  If  a  party  has  perfected  his  ap- 
peal, and  the  clerk  of  the  lower  court  tefua- 
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es  tor  anj  iwaon  to  approve  the  bond  or  re- 
quires an  exceealTo  penalty  or  onjust  or  Im- 
proper conditions,  be  may  apply  to  the  dis- 
trict court,  or  Jodge  thereof,  who  shall  fix 
the  amount  and  conditions  of  the  bond  and 
approve  the  same.  Pending  the  application, 
the  Judge  may,  by  a  written  order,  recall  and 
stay  all  proceedings  under  the  order  or  judg- 
ment appealed  from,  until  the  decision  of  the 
application.  The  bond  thus  approved  shall 
be  filed  with  the  derk,  who  shall  Issue  a 
written  order  to  stay  proceedings.  [Ck>de,  | 
4132.] 

Sec  23.  The  aK>ellee  may  move  the  court 
rendering  the  Judgment  or  making  the  order 
appealed  from,  or  the  Supreme  Court  or  a 
Judge  of  either  court,  If  in  vacation,  upon 
ten  days'  notice  in  writing  to  appellant,  to 
discharge  the  bond  on  account  of  defect  In 
substance  or  InsufBctency  In  security,  which 
motion,  If  well  taken,  shall  be  sustained,  un* 
less  appellant  shall,  within  a  day  to  be  fixed 
in  the  order  made  and  filed  therein,  give  a 
new  and  sufficient  bond  as  required  by  said 
order.  If  the  new  bond  is  not  given,  pro- 
ceedings shall  be  had  In  the  lower  courts  as 
though  no  bond  had  been  given,  but  a  new 
and  sufficient  bond  may  be  given  at  any  time 
with  like  effect  and  results'  as  though  given 
in  the  first  Instance.   [Code,  }  4133.] 

Sec.  24.  If  the  Judgment  or  order  is  for 
the  payment  of  money,  the  penalty  shall  be 
in  at  least  twice  the  amount  of  the  Judgment 
and  costs.  If  not  for  the  payment  of  money, 
the  penalty  shall  be  sufficient  to  save  the  ap- 
pellee harmless  from  the  consequences  of 
taking  the  appeal,  but  In  no  case  shall  the 
penalty  be  less  than  one  hundred  dollars. 
[Code  Supp.  I  41S4.] 

VI.  DOCKETING  OP  CAUSES. 

Sec  2S.  A  notice  of  appeal  must  be  served 
thirty,  and  the  cause  filed  and  docketed  fif- 
teen days  before  the  first  day  of  the  next 
term  of  the  Supreme  Court,  or  the  same 
shall  not  be  submitted  at  that  term,  unless 
the  parties  consent  thereto.  If  the  appeal  is 
taken  less  than  thirty  days  before  the  term, 
it  must  be  so  filed  and  docketed  for  the  next 
succeeding  term,   [Code,  I  4116.] 

Sec.  26.  The  cause  on  appeal  shall  be  dock- 
eted as  it  was  In  the  court  below,  and  the 
party  taking  the  appeal  shall  be  called  ap- 
pellant, and  the  other  party  appellee.  No 
case  shall  be  docketed  until  the  fees  provid- 
ed by  law  therefor  have  been  paid.  [Code, 
IS  4108,  412L] 

Sec.  27.  The  clerk  shall  docket  the  causes 
as  they  are  filed  In  his  office,  and  shall  ar- 
range and  set  a  proper  number  for  trial  for 
eac^  period  of  the  term,  placing  together 
those  from  the  same  Judicial  district.  No 
canse  shall  be  docketed  unless  the  abstract 
is  filed  flfteoi  days  before  the  first  day  of 
the  term  at  which  the  cause  Is  set  down  for 
trial  vnless  otherwise  ordered  by  the  coxaL 


If  the  abstract  is  not  so  filed  t3ie  case  shall 
be  docketed  for  the  next  succeeding  term. 
[Code,  SI  4117,  4119;  Old  Rules,  i  26.] 

Sec.  28.  Immediately  after  the  time  expires 
during  which  causes  may  be  do<Aeted  for 
trial  at  a  term  of  oour^  the  clerk  shall  make 
and  cause  to  be  printed,  without  delay,  the 
docket  for  the  term,  which  shall  give  all 
causes,  whether  continuances  or  appearances, 
for  trial  at  such  term,  which  shall  designate 
the  number,  the  party  appealing,  the  court 
and  county  from  which  the  appeal  is  brought, 
the  counsel  of  the  ^parties,  the  period  for 
which  each  cause  'is  assigned  for  trial, 
whether  noticed  for  oral  a^tunent  and  such 
other  matter  tor  the  Information  of  the 
court  and  attorneys  as  may  be  conveniently 
given.  He  shall  forward  to  each  Judge  of 
the  court,  to  eadi  attorney  havli^  causes  at 
the  term,  and  to  the  clerk  of  the  district  and 
superior  courts  of  each  county*  a  ooior  of 
said  docket   [Old  Rules,  |  27J 

VII.  ADVANCING  CAU8B8. 

fiec.  29.  If  a  cause  Involves  the  decision  of 
a  question  of  public  importance,  or  rights 
which  are  likely  to  be  lost  or  greatly  impaiiv 
ed  by  delay,  the  court  will,  in  Its  discretionf 
upon  motion  supported  affidavit,  order  the 
submission  of  the  cause  at  a  term  In  advance 
of  that  at  which  it  would  oUierwlse  be  sub- 
mitted. [Old  Boles,  i2&] 


VIII.  ABSTRACTS,  TRANSOBIFTS  AND 
RECORDS. 

Sea  80.  At  least  forty  days  hetoce  the 
first  day  of  the  term,  appellant  shall  serve 
upon  each  appellee,  or  his  attorney,  a  print- 
ed abstract  of  so  mudi  ot  ttxe  record  as 
may  be  necessary  to  a  full  understanding 
of  the  questions  presented  for  decision,  which 
abstract  shall  be  iwepared  as  required  by 
II  50,  SI  and  62  of  these  rules.  AppeUant 
shall  also,  thirty  days  befwe  the  first  day 
the  term  tor  which  the  cause  is  to  be  docket- 
ed for  trial,  file  with  the  clerk  tw^ve  copies 
of  said  abstract  No  cause  shall  be  heard 
until  forty  days  after  such  service  and  thirty 
days  after  such  filing  with  the  clerk,  un- 
less advanced  by  order  of  the  court  In  case 
of  crosft«i^>eals  the  party  first  giving  notice 
of  apfteal  shall,  mider  this  rule,  be  emsidered 
the  appellant   [Old  Bulee,  |  29J 

Sec.  81.  If  it  appear  from  an  inspection  of 
the  abstract  that  the  appellant  has  negligent- 
ly or  Intentionally  failed  to  comply  with  the 
rule  requiring  only  so  n^uch  of  the  record  as 
may  be  necessary  to  a  full  understanding  of 
the  question  preeented  for  decision  to  be 
included  therein,  the  court  may,  in  its  dis- 
cretion, order  a  new  abstract  prepared  in 
conformity  with  snch  role  or  affirm  the  Judg- 
ment of  the  lower  court  without  eonatderlnf 
the  appeaL  [Old  Bales*  I  SOJ 
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Sec.  82.  The  abstract  so  filed  will  be  pre- 
snmed  to  contain  tbe  record  unless  dented 
or  corrected  1^  a  mibseqnent  abstract  Every 
denial  shall  point  ont  as  spedficallr  as  the 
case  will  permit  the  defects  alleged  to  exist 
in  the  abstract  A  denial  by  aivellee  shall 
be  taken  as  true  vnless  the  appelant  sns- 
talns  bis  abstract  by  a  certification  of  the 
record.  Should  the  appellee  deem  the  ap* 
pellant*s  abstract  Incorrect  or  nnfftlr  he  may 
prepare  stich  additional  abstract  as  he  shall 
^em  necessary  to  a  fall  understanding  of 
the  questlraui  presented,  to  the  court  for  de- 
cision. A  denial  by  tbe  appellant  of  such 
additional  abstract,  If  not  confessed,  will  be 
disregarded  unless  sustained  by  a  cerUflca- 
tlon  of  the  record.  The  appellee  shall  serve 
one  printed  copy  of  his  additional  abstract 
or  denial  on  ea^  appellant  or  his  attomi^ 
and  deUver  twelve  prhited  copies  thweof  to 
the  iAetk  within  fifteen  days  after  rec^vii^ 
ai^tellant^s  abstract,  and  a  denial  by  the  ap- 
pellant shall  be  served  on  the  appellee  and 
twdve  printed  copies  thereof  delivered  to 
the  derfc  within  five  daya  after  service  of 
the  additional  abstract  [Code,  fi  4118^  4120; 
Old  Rules,  i  81.] 

Sec.  S3.  AU  objections  to  the  Jurisdiction 
ot  tit»  court  to  entertahi  an  aniMl  must  be 
made  in  printed  form  stating  speclfieally  -the 
ground  thereof  and  served  upon  the  ^>pel- 
lant  or  his  attorney  of  record  not  less  than 
ten  days  before  the  date  assigned  for  the 
snbmiBBion  of  the  cause.  [83d  G«a.  Assem. 
c.  20a] 

Sec  84.  No  certifloition  of  the  record  shall 
be  required  unless  ordered  by^  the  Supreme 
Court,  or  a  Judge  thereof,  which  order 
must  be  made  upon  an  application  In  wrlt- 
ii^  or  motion,  designating  the  matters 
and  things  of  record  desired  to  be  Included 
ther^,  and  showing  the  necessity  therefor. 
The  order,  If  granted,  shall  contain  similar 
designatlonB  and  show  the  parts  to  be  given 
by  an  abstract  oC  the  original  record  and  the 
portions  to  be  by  transcript  and  may  re- 
quire any  or  all  the  matters  to  be  presented 
by  an  amended  abstract  The  application 
and  the  order  made  shall  be  filed  in  tlie  oflBce 
of  tbe  derk  of  the  Snprone  Court,  who  shall 
transmit  tbe  order  to  the  clerk  of  the  lower 
court  and  send  a  notice  or  copy  thereof  to 
the  appellant,  or  his  attorn^.  Tbe  order 
shall  be  attached  to  and  retomed  with  the 
record  certified,  and  be  submitted  wlUi  tbe 
papers  in  the  case.  The  appelant,  upon  no* 
tlce  or  copy  of  the  order  being  received  by 
him  or  .  his  attorney,  ^11,  within  five  days, 
unless  otherwise  ordered,  pay  or  secure  to 
the  satisfaction  of  the  clerk  of  the  low»- 
court  his  fees  and  expenses  for  preparli^; 
and  forwarding  the  record  ordered.  (Code, 
I  4122;  Old  Rules,  |  82.] 

Sec.  86.  When  certification  <^  the  record  is 
nqulred  the  designated  papers,  notices,  dep- 
ositions, exhibits  Identified  as  evidence  no- 


tice of  appeal  with  return  or  acceptance  oi 
service  thereon,  and  any  other  papraa  filed 
in  the  case,  or  any  part  thereol^  may  be 
tnuuunltted  to  the  Supreme  Court  In  the 
original  form  or  by  a  transcript  of  the  same, 
exc^^g  that  the  diorthand  r^rter's 
translatlcm  of  his  report  shall  be  transmitted 
Id  its  original  form,  but  all  entries  of  record 
must  be  certified  by  transcript  The  clerk 
of  the  trial  court  shall  verify  liis  return, 
whether  it  be  of  tbe  record  <a  transcription 
thereof,  by  his  certificate,  under  seal,  dlstln- 
gnlshlng  between  originals  uid  transcripts, 
and  such  certification  so  made  shall  C(huCI- 
tuto  a  part  of  tlie  record  In  tiie  Supreme 
Court  [Code,  1 4123;  Old  Rules,  |  88.] 

Sec  8S.  Where  a  view  of  an  original  paper 
or  exhibit  in  the  action  may  be  Important  to 
a  correct  decision  of  the  appeal,  the  court 
may  order  the  clerk  of  the  court  bdow  to 
transmit  the  same,  which  be  idiall  do  in  the 
manner  provided  for  the  transmission  of  cer- 
tifications of  the  record.  [Code,  |  4121;  Old 
Rules,  I  31] 

6ec  87.  A  transcript  may  be  denied ;  and 
when  such  doiial  is  made  it  shall  be  as  spe* 
cific  as  the  case  will  permit  The  trial  court, 
the  Supreme  Court  or  Jnd|^  of  either  court 
may  nuke  any  ordera  necessary  to  secure  a 
perfect  record  or  transcript  thereof,  upon  a 
showiiv  affidavit  or  oth^wlse,  and  upon 
such  notice  as  tlie  court  or  Judge  may  pre- 
scribe. [Code,  H  4120^  4127:  Old  Rules,  | 
85.] 

Sec  88.  The  transcript  of  any  paper  or  ex- 
hibit required  for  use  in  tlie  Supreme  Court 
may  be  transmitted  thereto  by  the  clerk  of 
the  trial  court,  by  express  or  other  safe  and 
speedy  method,  but  not  by  a  party  or  any 
attorney  of  a  party.  [Code,  |  4125;  Old 
Rules,  {  36.] 

Sec.  89.  If  an  abstract  of  the  record  is  not 
filed  by  ai^llant  thirty  daya  before  the  sec* 
ond  term  after  the  appeal  was  taken,  unless 
further  time  is  given  by  the  court  or  a  Judge 
thereof,  for  cause  shown,  the  appellee  may 
file  an  abstract  of  such  matters  of  record 
as  are  necessary,  or  may  file  a  copy  of  the 
final  Judgment  or  order  appealed  from,  no- 
tice of  appeal  and  return  of  service  thereof 
certified  by  the  clerk  of  the  trial  court ;  and 
cause  the  case  to  be  docketed,  and  the  ap- 
peal upon  motion  shall  be  dismissed,  or  the 
Judgment  or  order  affirmed.  [Code,  |  4120; 
Old  Rules,  S  37.] 

Sec40i  If  the  appellant  falls  to  promptly 
pay  or  secure  to  the  satisfaction  of  tbe  clerk 
of  tbe  trial  court,  his  fees  and  expenses  for 
preparing  and  forwarding  to  the  clerk  of 
the  Supreme  Court  any  record  ordered  to  be 
cwtified  by  the  Supr«ne  Court  or  a  Judge 
thereof,  vpon  receiving  notice  tliereof,  or 
copy  of  the  order  therefor,  the  appeal  upon 
motion  supported  by  proofs  of  tiie  facts,  may 
be  dismissed  or  the  Judgment  aflirmed  as 
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appellee  may  elect  [Cod^  |  4122;  Old 
Bnlea,  S  SR] 

Sec.  41.  Where  aiv>eUa]it  has  no  right,  or 
DO  farther  right,  to  prosecute  the  appeal,  the 
appellee  may  moTe  to  diamies  It,  and  If  the 
grounds  of  the  motion  do  not  appear  in  the 
record,  or  by  a  writing  purporting  to  have 
been  signed  by  the  appellant  and  filed,  they 
must  be  verlfled  by  affidavit  [Code,  i  4161 ; 
Old  Rules.  I 

Sec.  42.  The  appellee  may,  by  answer  or 
abstract  filed  and  verified  by  himself,  agent 
or  attorney,  plead  any  facts  which  render 
the  taking  of  the  appeal  improper,  or  destroy 
the  aivellant'a  rlglit  of  further  prosecuting 
the  same,  to  whldi  the  appellant  may  file  a 
reidy  or  abstract  likewise  verified  by  him- 
self, his  agent  or  attorney,  andJdie  questlonB 
of  law  or  fact  therein  shall  be  determined 
by  the  court  upon  evidence  in  the  form  of 
afiBdavibs  unless  otharwlse  ordered.  [Oode, 
I  4162;  Old  Bnlee,  |  40.] 

IX.  MOTIONS. 

Sec.  43.  (].)  All  motions  must  be  in  writ- 
ing, filed  with  the  clerk  and  entered  upon 
the  motion  book.  No  motion  shall  be  sub- 
mitted without  being  publicly  called  by  the 
court,  unless  the  parties  otherwise  agree. 

(2.)  Motions  must  be  served  by  copy  of 
the  same  and  of  all  affidavits  or  documents 
upon  which  tbey  are  based,  upon  the  opposite 
party  or  attorney,  ten  days  before  the  morn- 
ing on  which  the  causes  fOr  the  district  are 
set  for  hearing.  Such  opposite  party  shall 
then  have  five  days  to  file  pai>ers  in  resist- 
ance to  the  same,  copies  of  which  must  be 
served  upon  the  other  party  or  attorney,  and 
no  papers  will  be  regarded  which  do  not  ap- 
pear to  have  been  so  served.  This  rule  shall 
not  apply  to  motions  the  causes  whereof 
arise  after  the  filing  of  the  abstract,  but  in 
such  cases  timely  notice  of  such  motions 
shall  be  given  to  the  opposite  attorneys. 
Nor  shall  this  rule  apply,  as  to  time  of  serv- 
ice, to  motions  for  continuance,  or  to  ad- 
Tance. 

(3.)  Motions  made  In  a  cause  after  Judg- 
ment rendered  by  the  Supreme  Court,  or 
after  the  time  assigned  for  the  hearing  of 
causes  from  the  district  from  which  it  was 
appealed,  will  be  beard  only  upon  proof  of 
service  of  reasonable  notice  of  such  motion 
upon  the  adverse  party  or  his  attorney. 

(4.)  Arguments  in  support  of  motions,  if 
any,  must  be  In  writing  or  print,  and  shall 
be  filed  before  the  morning  of  the  day  set 
for  the  hearing  of  the  cause,  and  served  by 
copy  upon  the  opposite  party  or  attorney 
when  the  motion  is  served;  and  arguments 
tn  resistance,  If  any,  must  be  in  writing  or 
print  and  filed  before  the  morning  of  the 
day  set  for  the  hearing  of  the  cause,  and 
served  by  copy  on'the  opposite  party  or  at- 
torney when  the  papers  In  resistance  are 
served.   [Code,  |  413S;  Old  Bules,  {  43.] 


X.  BRIEFS  AND  AROUMBNTS. 


Sec.  44.  When  the  appeal  presents  only 
questions  of  law  upon  rulings  of  the  court 
t)elow,  appellant  shall  open  and  close  the 
argument  and  must,  at  least  forty  days  be- 
fore the  day  assigned  for  the  bearing  of 
the  case,  serve  upon  an  attorney  for  each 
appellee  copies  of  his  brief  of  points,  au- 
thorities and  argument  If  appellee  desires 
to  be  heard,  he  shall,  at  least  fifteen  days 
prior  to  the  time  set  for  bearing,  serve  upon 
an  attorney  for  ea(A  appellant  copies  of  his 
brief  or  argument;  and  the  printed  reply. 
If  any,  shall  be  served  at  least  tliree  days 
before  the  case  is  to  be  finally  submitted. 
If  the  trial  In  the  Supreme  Court  Is  de  novo, 
and  appellant  has  the  burden,  he  shall  ob- 
serve the  forgoing  rules.  If  appellee  has 
the  burden,  he  may  waive  his  right  to  open 
the  argument;  and  if  he  falls  to  serve  and 
file  his  brief  within  the  time  herelnt>efore 
provided,  he  shall  be  held  to  have  waived 
the  right  A[^llant  will  then  be  entitled 
to  open  the  argument  Bnd  must  serve  copies 
of  bis  brief  upon  an  attorney  for  each  ap- 
pellee fifteen  days  before  the  hearing.  Ap- 
pellee may  then,  and  at  least  three  days  be- 
fore the  submission,  serve  upon  an  attorney 
for  each  appellant  copies  of  his  argument 
which  must  be  strictly  confined  to  matters 
in  reply  to  appellant's  argument  A  failure 
to  comply  with  the  above  requirements  will 
entitle  the  party  not  in  d^ault  unless  the 
court  shall,  for  sufficient  cause,  otherwise 
order,  to  a  continuance  or  to  have  the  case 
submitted  at  his  option  upon  the  brlete  and 
arguments  on  file  wb6n  the  default  occurred. 
[Code,  S  4189 ;  Old  Rules,  i  44.] 

Sec.  45.  All  printed  briefs  and  arguments, 
except  upon  motions  shall  be  prepared  as 
required  by  sections  53,  64  and  55  hereof, 
and  each  party  shell  file  with  the  clerk 
twelve  printed  copies  of  each  brief  or  argu- 
ment together  with  proper  evidence  of  serv- 
ice of  the  same  upon  opposing  attorneys. 
The  clerk  shall  note  upon  his  docket  the  date 
of  the  service  and  filing  of  all  abstracts  and 
ailments,  and  no  brief  or  argument  not 
served  or  filed  within  the  time  prescribed 
by  these  rules  will  be  transmitted  to  the 
Judges  or  considered  by  them  In  disposing  of 
the  case.  No  cause  will  be  entered  as  sub- 
mitted until  the  arguments  are  finally  and 
actually  concluded.    [Old  Rules,  |  45.] 

Sec.  46.  Notice  in  writing,  or  in  print  of 
intention  to  argue  a  case  orally,  shall  be 
served  upon  an  attorney  for  the  adverse 
party  and  filed  with  the  clerk  of  this  court 
twenty  days  before  the  first  day  of  the  term, 
and  the  party  who  fails  to  serve  and  file 
such  notice  shall  not  be  entitled  to  argue 
orally,  except  in  reply  to  an  oral  aisument 
for  the  adverse  party.    [Old  Rules,  S  46.] 

Sec.  47.  If  the  case  is  triable  upon  errors 
assigned  and  not  de  novo  and  appellant  has 
given  notice  of  oral  a^ument»  be  will  be 
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entitled  to  open  and  close.  If  appellee  alooe 
gare  the  notice  he  will  be  entitled  to  open 
the  argument  and  appellant  must  confine  his 
remarks  strictly  to  a  reply.  If  the  cause 
is  triable  de  novo  the  party  np(ui  whom  rests 
the  burden  of  the  proof  may.  If  he  has  gtres 
the  requisite  notice,  open  and  dose  the  ar- 
gument If  he  has  not  glTen  notice  be  will 
be  confined  strictly  to  an  answer  to  the  argu- 
ment for  the  other  sld&  No  oral  argument 
shall  exceed  ona-balf  hour  In  length,  unless 
an  extension  of  time  be  granted  before  the 
argument  Is  commenced  or  It  becomes  ap- 
parent during  the  course  of  the  argument 
that  more  time  Is  necessary,  whereupon  the 
court  May  grant  additional  time.  On  orig- 
inal submission  two  attorneys  may  be  heard 
on  each  side ;  but  in  the  event  counsel  open- 
ing the  argument  is  not  entitled  to  reply,  hut 
one  attorney  shall  be  heard  for  either  party. 
Reply  aigoments  shall  be  limited  to  fifteen 
minutes.  On  petitions  for  rehearing  only 
one  attorney  shall  be  heard  for  either  party : 
the  petlthmer  to  have  not  exceeding  twenty 
and  the  respondent  not  more  than  fifteen 
minutes;  unless  extensions  be  granted  by 
the  court    [Old  Rules,  U  47,  4&] 

Sec  48-  Or^l  argument  shall  be  confined 
to  a  discussion  of  the  proposition  and  au- 
thorities contained  in  the  briefs.  Failure  to 
disease  in  oral  argument  points  properly 
made  In  the  briefs  shall  not  be  deemed  a 
walTer  of  such  jfolnts,  but  they  will  be  folly 
considered  in  determining  the  caoee.  [Old 
Bnlee,  S  49.] 

Sea^  Before  taking  np  the  assignment 
tor  the  several  periods  a  preliminary  call  of 
all  causes  included  In  that  ass^nment  will 
be  made;  but  the  submission  of  a  cause 
shall  not  be  taken  on  this  call  If  any  party 
thereto  objects.  The  court  will  hear  all 
"causes  Included  In  the  assignment  and  take 
the  submission  thereof  In  the  order  In  which 
they  are  assigned,  exciting  those  which 
have  been  oontlntied  or  otherwise  disposed 
of.   [Code^  I  4189;  Old  Bnlee,  |  60.] 

XI.  PRBPARINO  AND   PRINTING  AB- 
STBAOTS.  TRANSORIPTS.  BBIBTS, 
ABaUMENTS.  AND  PETITIONS 
FOB  BBHEARINO. 

See.  60.  All  abstracts,  doilaie  of  abstracts, 
briefb,  arguments  and  petlUonB  for  ztiuaring 
shall  be  printed  npm  nnroled,  nni^ased  wilt- 
ing paper,  with  type  emnmonly  known  as 
small  pica,  leaded  lines,  the  pr&ted  page  to  be 
four  indies  wide  by  seven  Inches  Umg,  with 
a  margin  of  two  Inches;  but  Qie  type  in 
which  extracts  are  printed  may  be  small 
pica  solid  or  brevier  with  leaded  lines.  The 
lines  of  abstracts  must  be  numbered  consec- 
utively on  each  page.  Tbe  first  page  of  the 
abetract;  dmlal  brief  or  a^nment;  shall 
show  tile  tltl^  of  the  canse^  designating  the 
appellant  and  the  appellee,  the  term  of  the 
Supreme  Oourk  to  which  the  anneal  li 


brought  the  court  from  which  the  appeal  Is 
taken,  the  name  of  the  Judge  who  presided 
at  the  trlaU  and  the  names  end  addressra  of 
the  atttvneys  toe  both  aKiellant  and  appdlee; 
also  the  name  of  the  paper  filed,  the  party  by 
whcnn  filed  and  one  copy  shall  show  the  time 
and  manner  of  s^lce.   [Old  Bales,  i  51.] 

Sec.  61.  Abstracts  and  all  amendments 
thereto  must  be  accompanied  by  a  complete 
Index  of  their  contents.   [Old  Rules,  |  &2.] 

Sec.  B2.  Abstracts  of  record  shall  be  made 
in  substantially  the  AAowinc  form: 

IV  TSB  8VPRBMB  COVBT  OF  lOyFA. 

Jannaiy  Term,  19  

John  Doe,  1 

Appellant,  ^ 
vs.  V"In  Bgotty"  or  "At  Law." 

Richard  Roe. 

Appellee.  J 
Aweal  from  Van  Baren  District  Court 
John  Smith,  Judge. 
J.  a  E,  for  the  Aivellant 
H.  H.  Si,  for  tiie  Appellee. 

Apfsluitt'S  Abstbaot  09  RXOOBD. 
Due,  timely  and  legal  service  of  the  within 

 is  hereby  admowledgad  this  day 

of  ,  19  


Attorneys  fbt 


On  the    day  of   ,  19....,  the 

plaintiff  filed  In  the  Van  Buren  district  court  a 

WriTlOK 

stating  his  cause  of  acdon  as  ft^ows: 

[Set  out  all  of  petition  necessary  to  an  un- 
derstanding  of  the  qu^dons  to  be  presented  to 
this  court,  and  no  more.  In  setting  out  exhib- 
its, omit  all  merely  formal  irrelevant  parts,  as. 
for  example,  if  the  exhibit  be  a  deed  of  mort- 
gage and  no  question  is  raised  as  to  the  ac- 
knowledgment, omit  the  acknowledgment  When 
the  defendant  has  appeared  it  la  useless  to  en- 
cumber the  record  with  tiie  (nl^al  notice,  or 
the  return  of  the  officer.] 

On  the  day  of  A.  D.  19  

the  defendant  filed  a 

DDCUBBXB 

to  said  petition  setting  up  tbe  following  grounds: 
[State  only  the  grounm  of  demurrer  omitting 
the  formal  partb.  If  the  pleading  was  a  motion, 
and  the  roling  therein  is  one  of  the  questions  to 
be  conaldered,  set  it  out  In  tbe  same  way,  and 
continue.] 

And  on  the  day  of  ,  19. .. .,  tbe 

same  was  submitted  to  the  coort  aiid  the  court 
made  tbe  following  ruling  thereon*. 

[Here  set  out  the  ruling.  In  every  Instance 
let  the  abstract  be  made  in  the  Chronological  or- 
der of  the  events  In  the  case ;  let  each  ruling 
appear  in  the  proper  connection.  If  the  defend- 
ant pleaded  over,  and  thereby  waived  his  right 
to  appeal  from  these  rullags.  no  mention  of 
them  shonld  be  made  in  the  abstract  but  it 
should  coDtinne.] 

And  on  tbe  day  of*  ,  19.«..,  the 

defendant  filed  his 

aubwei 

to  Qie  petition,  setting  np  the  following  de- 
fenses: 

[Here  set  out  the  defenses,  omitting  all  form- 
al parts.  If  motions  or  dumurrers  were  Inter- 
posed to  this  pleading  iwoceed  aa  directed  with 
reference  to  the  petinoo.  Frame  the  recqrd  so 
that  It  will  property  present  all  qntstlons  to  be 
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reriewed  and  raised  before  luae  fs  joined.  When 
the  abstract  shows  u»ae  joined*  proceed.] 

BILL  OF  ■ZOBPnOIfS. 

On  the  day  of    19  .  said 

cause  was  tiled  to  a  Jury  (or  the  court  as  the 
case  may  be),  and  on  the  trial  the  (oUowins  pro- 
ceedings were  had: 

[Here  set  out  so  mndi  of  the  evidence  and 
proceedings  as  im  neoessair  to  show  the  rulings 
of  the  court  to  which  exceptions  were  taton  dur- 
ins  the  progress  ci  the  triaL] 

XNVrBQCnOITB. 

After  the  evidence  and  the  arguments  of  conn- 
sel  were  concluded  the  plsJntiff  (or  defendant,  as 
the  case  may  be)  asked  tiie  eonrt  to  give  each 
of  the  foUowing  Instructions  to  the  Jurj: 

[Set  oat  lastroctlwiB  teftered  to,  and  con- 
tinoe.] 

Whfdi  the  court  refused  as  to  eadi  instmc- 
titm.  to  iriileh  several  rullnp  the  plaintiff  (or 
defendant)  excepted  at  the  time.  And  thereup- 
on the  court  gave  the  fallowing  Instructions  to 
the  jury: 

rSet  out  the  Instructloiu.] 

To  the  giving  of  tiiose  numbered  (give  the 
Dumbers)  and  to  the  dvlng  of  each  thereof  tiie 
^ntlff  (or  defwdaoQ  at  the  time  euepted. 

TEBDIOr. 

On  the  day  of  19  the  ju- 

retumed  Into  court  with  the  following  ver- 

[Set  oot  the  verdict] 

HOTXoir  voB  inw  trial. 

On  the    day  of    19   the 

plaintiff  (or  defendant)  filed  a  motion  praying 
the  court  to  set  aside  the  verdict  and  grant  a 
new  trial  upon  the  fdllowing  grounds: 

[Set  oat  the  grounds  aforesaid  for  the  new 
trial.] 

On  the   day  of    19  ,  the 

court  made  the  following  ruling  up<ni  said  mo- 
tion: 

[Set  out  Oie  record  of  the  rollng.] 
To  which  the  plaintiff  (or  defendant  at  the 
time  e«epted. 

jtrDOMEirT. 

On  the  day  of  .,19  the  fol- 
lowing judgment  was  rendered  and  entered  .of 
record: 

[Set  out  the  Judgment  entry  appealed  from.] 

On  the    day  of    19  ,  the 

plaintiff  perfected  an  appeal  to  the  Supreme 
Court  of  the  state  of  Iowa,  by  serving  upon  the 
defendant  and  the  clerk  of  the  district  court  of 
Van  Buren  county  a  notice  of  appeal. 
[If  supenedeas  bond  was  filed,  state  the  fact] 

XNDEZ. 


TUB  ouOlne  Is  presented  for  flie  purpose  of 
Indlcatliiff  the  character  of  tbe  abstract  con- 
templated hs  the  rale,  wbldi  like  all  the  roles, 
is  to  be  anbstantiolly  compiled  with.  Of 
eonrse,  no  formula  can  be  laid  down  appUca- 
Ue  to  all  oises.  The  rnle  to  be  obaerved  in  ab- 
stracting a  case  la  :  Preserve  ererythlng  ma- 
teslal  to  the  qaestions  to  be  decided  and  omit 
eireEythlng  elsft  lOoie,  H  SfflS,  8749;  Old 
Bales,  I  53.] 

Sec.  08.  The  britf  of  arotilant  sball  eon- 
tain  a  shmrt  and  dear  statement  dlsdosliig: 

Flzst  Tbe  nature  of  tbe  action. 

8ec(aid.  Wbat  tbe  issues  were^ 


OHilrd.  How  the  lames  wm  dedded,  and 
what  tbe  Judgment  or  decree  was. 

EV>urtli.  A  brief  and  -conclae  statement  of 
so  much  of  the  facta  as  fully  presents  the 
errors  and  ezceptliHis  leUed  upon,  refecflng 
to  tbe  pages  and  Unea  of  the  abstract 

Fifth.  Tbe  erron  xelled  upon  for  a  le* 
versal. 

Following  this  tile  brief  s&aU  omtaln,  un- 
der a  ssparate  beading  of  eadi  error  rSUed 
taif  sqparatdy  numbered  pnvosltlons  or 
points,  stated  condsdy,  and  without  argu- 
mmt  or  elaboration,  together  with  the  au- 
thorities relied  cm  in  support  of  tbem ;  and 
In  dUng  casen^  tbe  names  of  parties  most  be 
glTen,  with  the  book  and  page  where  reported. 
When  text  booka  are  dted  tbe  number  or 
date  of  the  edition  mnat  be  stated,  with  tbe 
number  of  tbe  volume  and>  the  page  or  sefr 
ticHL  No  alleged  error  or  point  not  contained 
in  tbla  sbttement  of  points,  sball  be  raised 
afterwarda,  dtber  by  reply  Mef,  or  In  oral 
or  printed  argnmcDt,  or  on  pettUoi  for  re- 
hearing. [Old  Rules,  I  M.] 

Sec.  S4.  Tbe  brief  of  appdlee  shall  point 
out  any  omissions  or  Inaccuracies  In  appel- 
lant's statement  of  the  record,  and  sball  con- 
tain a  short  and  dear  statenmt  (tf  the  prop- 
osittoiu  by  wblcb  counsd  sed^  to  meet  the 
allied  errors  and  sustain  the  Judgmmt  or 
decree^  or  by  which  sndi  errras  are  obviated. 
Following  this  statement,  tbe  brl^  shall  con- 
tain the  points  and  authorities  rdied  on  In 
like  manner  as  required  in  sppdlantfs  iwlef. 

The  brief  of  appdlee  on  cross-wron  dull 
be  preirared  in  the  manner  required  of  an 
appdlant's  brief.  Tbe  brief  of  appelbmt,  in 
answw  to  tbe  croes-ssdgnmeot  of  tfron, 
shall  be  pr^red  In  the  manner  required  of 
appellee'a  answer  to  appdlant's  aaslgnments 
at  error.  Beply  brl^  diall  be  pr^red  In 
manner  like  to  answer  brMls.  [Old  RuLsSi 
SSS.] 

SecSS.  The  brief  of  any  party  may  be 
followed  by  an  ailment  in  support  of  such 
brief,  wblcb  sball  be  distinct  tbraefrom,  but 
Bball  be  bound  wltb  tbe  same.  Tbe  argu- 
ment shall  be  confined  to  a  discussion  and 
daboratlon  of  tbe  points  contained  In  the 
briefs  in  the  order  stated.  The  names  and 
addresses  of  counsd  shall  be  aflBssd  to  all 
briefs  filed  by  tbem.  [Old  Rules,  |  S6w) 

Sec.  Bb.  Transcripts  of  tbe  record,  wimn  re- 
quired by  Ibe  Supreme  Oour^  or  a  judge 
thereof,  may  be  made  snbstsatlaUy  in  tbe 
manner  followini^  viz: 

State  of  Iowa,  } 

County  of  ) 

In  tha  district  (mnnldpsi  or  snperitnr)  court 
of  Iowa,  at  a  term  begun  and  holden  in  the 

county  of  on  the  d^  of  , 

A.  D.  19.....  before  J.  H.  Q.,  jndge  of  the 

 jodldal  distri^  (m  judge  of  tiie  

munldpol  or  superior  courQ  of  Um  state  of 
Iowa. 
N.  P.- 


P.T 


Be  It  remembered  tiiat  hereti^ore,  to-wit,  «n 
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the  day  of  A.  D.  19  a  pe- 
tition was  filed  in  the  office  of  the  clerk  of  the 
diBtrict  (municipal  or  superior)  court,  in  and 

for  the  county  (or  city)  of  in  words  and 

fibres  following  to-wit: 
[Here  insert  the  petition  in  fulL] 
[Proceed  in  the  same  manner  in  relation  to 
wnatever  paper  Is  filed;  such  as  the  orteinai 
notice,  or  a  petition  for  attachment,  etc.   If  the 
cause  nas  come  from  another  county  by  a  change 
of  venue,  begin  as  above,  "Be  it  remembered." 
and  state  in  like  manner  all  that  was  done  in 
the  county  from  which  the  venue  was  changed.] 
And  afterward  there  was  filed  In  the  office  of 
the  said  clerk  a  notice.  In  the  words  and  flgoies 
foUowingj  to-wit: 
[Here  insert  the  notice  in  full.] 
[Copy  all  indorsements  on  the  face  of  tran- 
script, or  copy  of  record,  and  not  npon  the  back 
of  the  leaf.] 

Upon  wliich  (or  attached  to  which)  was  a  re- 
turn as  follows: 

[Copy  the  officer's  return,  vlth  all  Indorse- 
ments in  full ;  if-  the  suit  be  by  attachment, 
copy  the  petition,  or  affidavit,  writ  or  attach- 
ment, bona,  notice,  return,  etc.] 

And  afterwards,  to-wit:  on  the  day  of 

 A.  D.  19  there  was  filed  in  the  of- 
fice of  the  said  clerk,  an  answer  in  words  and 
fimres  following,  to-wit: 
[Here  Insert  answer  In  full.] 
[Shoald  the  derk  doubt  what  the  paper  Is,  let 
him  call  It  a  "paper  in  the  words  and  figures 
following,"  etc.  Where  a  paper  is  filed  in  term 
time,  add  the  day  of  the  term  to  tlie  day  of  the 
month,  as  In  the  next  form.]  . 


C.  D.J 


And  afterward,  to-wit:  on  the  day  of 

 ,  A.  D.  19  it  being  the  day 

of  the  term  of  said  court,  the  said  A.  B. 

(or  plaintiff)  filed  the  following  demurrer  to  the 
answer  of  the  said  O.  D.  (or  the  said  defendant), 
to-wit: 

[Here  Insert  demurrer  In  full.] 
If  a  party  files  more  than  one  pleading  at 
the  same  time,  they  should  be  nmnbered  in  their 
regular  order,  as  for  instance  a  demurrer  and 
answer,  and  the  transcript  may  say  (stating 
the  date)  the  said  G.  D.  for  defendant  filed  his 
demurrer  and  answer,  which  are  filed  suhject  to 
the  rule.] 


C.  D.J 


And  now,  on  this  day  of  ,  A. 

D.  19. . . .,  tt  being  the  day  of  the  said 

term  thereof,  this  cause  coming  on  for  bearing 
on  the  plaintiff's  demurrer  to  the  defendant's  an- 
swer (copy  the  entry  of  the  proceedings  of  the 
court,  sustalniDg  or  overruling  the  demurrer.) 

And  afterward,  on  the  day  of  the  said 

  it  being  the    day  of  the  said 

term,  the  said  plaintiff  filed  his  reply  in  the 
words  and  figures  following,  to-wit: 
[Here  set  out  reply  in  full.] 

And  afterward  on  the  day  of  , 

A.  D.  19. ....  the  Mid  defendant  filed  motion 
and  affidavit  for  a  continuance,  as  follows,  to- 
wit:  I 
[Here  set  out  copy  of  motion  and  affidavit] 
And  the  same  being  now  heard  and  consider- 
ed by  ttae  court  the  said  motion  is  sustained, 
and  it  is  order^  that  this  cause  be  continued 
until  the  next  term  of  the  court  (at  the  cost  of 
tlie  defendant.) 
In  the  district  (municipal  or  superior)  court, 

 county  (or  city.) 

A.  B.- 


3.  D.J 


term,  A.  D.  19. ... 
And  now  on  this  day  of  ,  It  be* 


ing  the  day  of  said  term,  this  cause  comr 

lag  on  for  trial,  came  to  a  Jury,  to-wit  


  twelve  good  and  lawful  men, 

who  were  sworn  well  and  truly  to  try  the  issues 
between  the  said  parties,  and  a  true  verdict  ren- 
der, according  to  the  law  and  evidence  given 
tbem  In  court.  The  jury  retired  to  consider  on 
their  verdict,  and  afterward,  on  the  same  day, 
the  jury  returned  Into  court  and  rendered  its 
verdict,  as  follows : 

[Here  Insert  in  full  the  verdict  as  rendered.] 
Or  if  the  Jury  does  not  return  until  the  next 
day,  let  the  record  ledte  the  fact] 
A.  B.' 


3.  D.J^ 


And  afterward,  on  the  day  of  » 

A.  D.,  19. . . .,  being  the  day  of  said  term, 

the  shorthand  reporter  filed  his  report  in  writ* 
ing  or  in  shorthand  (as  the  case  may  be)  certi- 
fied as  required  by  law,  the  translation  of  whicb, 

duly  certified,  was  filed  on  the   day  of 

 A.  .D.,  19. . . .,  and  is  as  follows:  [Hert 

attach  the  original  translation  unless  otherwise 
directed  by  order  of  the  Supreme  Court,  or  a 
judge  thereof.] 

vt 

O.  D.J 

Now,  on  this    day  of  ,  A.  D. 

19  .the  plaintiff  filed  bis  motion  for  a  new 

trial.  to-wIt: 

[Here  Insert  in  full  the  motion  for  a  new 
trial.] 
A.  B.I 

And  now.  on  this  day  of  ,  A.  D. 

19....,  this  cause  coming  up  for  a  hearing  on 
the  motion  of  the  plaintiff  for  a  new  trial,  It  is 
considered  by  the  court,  that  the  same  be  over- 
ruled (or,  as  the  case  may  be.) 

[Then  add  the  final  entries  of  record,  compris- 
ing final  judgment,  etc.,  and  certificate  of  clerk.] 

Ttae  foregoing  form  is  an  example  only, 
and  IB  to  be  varied  according  to  tbe  circum- 
stances. Tbe  actual  facts  of  the  case  will 
dictate  what  is  to  be  done,  but  in  all  cases 
It  Is  to  be  done  substantially  In  like  manner 
with  the  above,  giving  tbe  proper  order  and 
date  of  tbe  filing  of  papers  and  Incorporating 
thebi  at  tbe  proper  date  Into  proceedings  of 
the  court  When  ttae  order  made  by  this 
court  or  a  Judge  thereof,  pursuant  to  rules 
82,  34,  85  and  36,  requires  but  a  part  of  the 
record  be  transcribed,  tbe  foregoing  form 
should  be  so  modified  as  that  It  will  Include 
only  those  matters  directed  to  be  certified. 
All  other,  except  ttae  mere  formal  parts, 
must  be  omitted.  [Code,  »  S675,  3749.  412% 
4123;  Old  Rules,  57.] 

XII.  DECISIONS  AND  OPINIONS. 

Sec.  67.  The  court  may  rerearse,  modtfy  or 
affirm  the  Judgmoit,  decree  or  order  appealed 
from,  or  render  such  as  tbe  Inferior  court 
should  hare  don&  [Code,  |  4188;  Old  Rnles^ 
S58.] 

Sea  68.  No  cause  vlll  be  considered  as  de- 
cided until  a  written  decision  Is  filed  with 
the  clerk.  The  decMon  of  tbe  court  on  all 
questions  passed  npon  by  It,  including  mo- 
tions and  points  of  practice,  shall  be  spedflo* 
allj  stated,  and  shall  M  accompanied  tqr  u 
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opinion  upon  all  sach  matters  as  are  deemed 
of  sufflclent  Importance,  together  with  any 
dissent  therefrom,  which  dissent  may  be  stat- 
ed with  or  without  an  opinion;  and  ail  de- 
cisions and  opinions,  Including  dissents,  shall 
be  In  writing  and  be  filed  with  the  clerk, 
except  rulings  on  motions  which  may  be  en- 
tered upon  the  announcement  bool£.  If  the 
decision  Is  not  accompanied  with  an  opinion, 
It  shall  briefly  state  the  title  of  the  case,  the 
county  from  which  the  case  was  appealed, 
the  name  of  the  presiding  judge,  the  nature 
of  the  action,  the  names  of  counsel  appearing 
on  either  side,  and  the  conclusions  reached. 
[Code,  IS  198,  4129;  Old  Rales,  g  69.] 

Sec.  59.  When  the  court  Is  equally  dlTlded 
in  opinion  the  Judgment  of  the  court  below 
shall  stand  afllrmed  but  the  decision  Is  of  no 
further  force  or  authority.  In  case  of  mch 
division,  opinions  may  be  filed  at  the  option 
of  the  court.  If  no  opinion  is  filed  a  written 
announcement  shall  be  made  of  the  division 
of  the  court  upon  the  questions  presented, 
and  tliat  the  ludgment  Is  affirmed  by  opera- 
tion of  law.  [Oode,  |i  195,  198;  Old  RdIcb, 
«  00.] 

XIII.  JUDGMENTS  AND  DE)CRBES. 

Sec.  60.  The  Supreme  Court,  If  It  affirms 
the  Judgment,  shall  also,  if  the  appellee  asks 
or  moves  therefor,  render  judgment  against 
the  appellant  and  his  sureties  on  the  appeal 
bond  for  the  amount  of  the  judgment,  dam- 
ages and  costs  referred  to  therein.  In  case 
such  damages  can  be  accurately  known  to 
the  court  without  an  Issue  and  trial.  [Code, 
I  4140 ;  Old  Rules.  |  61.] 

Sec.  61.  Upon  the  affirmance  of  any  judg- 
ment or  order  for  the  payment  of  money,  the 
collection  of  which  in  whole  or  in  part  has 
been  stayed  by  an  appeal  bond,  the  court 
may  award  to  the  appellee  damages  upon  the 
amount  so  stayed;  and.  If  satisfied  by  the 
record  that  the  appeal  was  taken  for  delay 
only,  may  award  as  damages  a  sum  not  ex- 
ceeding fifteen  per  cent,  thereof.  [Code,  { 
4141 ;  Old  Rules,  S  62.] 

Sec.  62.  Decrees  to  be  entered  in  this  court 
shall  be  prepared  by  the  attorney  of  the  par- 
ties In  whose  favor  they  are  rendered.  Cop- 
ies shall  be  served  on  the  opposite  attorney 
and  filed  with  the  clerk  within  twenty  days 
after  the  attorney  preparing  them  shall  have 
received  notice  ot  the  decision  in  the  cause 
In  whicb  it  Is  to  be  entered.   [OM  Rules,  | 

Sec.  63.  Where,  by  the  decision,  a  decree  is 
to  be  entered  In  this  court  at  the  option  of 
either  party,  such  option  shall  be  declared 
and  a  decree  furnished  under  the  above  rule 
within  twenty  days  from  the  date  at  which 
the  attorney  required  to  prepare  the  decree 
received  notice  of  the  decision.  [Old  Rules, 
I  64.] 

Sec.  64.  No  procedendo,  except  in  criminal 
cases  and  In  cases  where  petitions  for  reheax^ 
188N.Wr-b 


lug  have  been  overruled,  shall  Issue  in  any 
case  until  the  expiration  of  thirty  days  from 
the  filing  of  the  opinion,  _  except  upon  an 
order  of  one  of  the  judges  of  the  court,  upon 
cause  shown.  [Old  Rules,  i  60.]  •> 

XIV.  RBHEUiRINQS. 

Sea  65.  No  petition  f<>r  rehearii^  shall  bi 
filed  after  sixty  days  from  the  filing  of  thi 
opinion  or  decision  of  the  Suineme  Court 
[Code,  i  4149;  Old  Rules,  |  66.] 

Sec.  66.  Written  notice  of  Intention  to  pe- 
tition for  a  rehearing  shall  be  served  on  tiie 
opposite  party  or  his  attorney,  and  the  (derk 
of  this  court,  and  filed  with  the  dulc,  with- 
in thirty  days  after  filing  of  the  oplnl<»  or 
decision,  and  If  no  such  notice  is  served,  the 
petition  for  rehearing  shall  not  be  filed  after 
the  expiration  of  such  thirty  days.  [Code^  I 
4149;  Old  Rules,  |  67.] 

Sec.  67.  The  petition  for  rehearing  shall  be 
printed,  and,  with  proof  of  service  thereof 
on  the  opposite  party  or  his  attorney,  be  fil- 
ed with  the  cletfc  of  this  court  wltliln  sixty 
days  after  the  <q?inlon  Is  filed,  and  may  b« 
made  the  argument  or  brief  of  authorities  re- 
lied upon  for  a  rehearing.  It  shall  Include 
a  copy  of  the  opinion  or  decision  of  the  court 
to  which  objection  Is  made,  or  a  reference  to 
the  volume  and  page  of  the  Northwestern 
Reporter  in  which  it  has  been  printed.  The 
adverse  party  may  file  an  argument  In  re- 
sponse.  [Code,  t  4149;  Old  Rules,  |  68.] 

Sec.  6a  A  copy  of  the  petition  shall  be 
served  upon  the  attorney  of  the  adverse  pai^ 
ty,  and  if  there  be  more  than  one,  upon  the 
attorney  of  each  of  them,  within  sixty  days 
after  the  opinion  or  decision  is  filed;  and 
twelve  copies  shall  be  delivered  to  the  deck 
of  the  court  It  there  be  a  printed  argu- 
ment In  resistance  of  the  petition,  a  copy 
thereof  shall  be  served  upon  the  attorney  fttr 
the  petitioner  ten  days  before  the  day  fixed 
for  the  hearing  of  the  cause,  and  twelve  cop- 
ies shall  be  delivered  to  the  clerk  of  this 
court   [Code,  i  4149;  Old  Rules,  S  69.] 

Sec.  60.  Tbe  cause  shall  be  placed  on  the 
docket  for  hearing  on  the  first  day  of  the 
next  period  commencing  not  less  than  twenty 
days  after  the  filing  of  the  petition  and  serv- 
ice thereof.  If  the  party  applying  for  a  re- 
hearing shall  give  notice  of  oral  argument 
In  his  petition,  both  parties  Shall  be  entitled 
to  be  heard  orally  unless  the  petitioner  waive 
oral  argumoit  [Code,  f  4140;  Old  Rules, 
8  70.] 

Sec  70.  If  a  petition  t<a  r^earlng  is  filed. 
It  shall  suspend  the  decision,  if  the  court  or 
one  of  the  judges,  upon  Its  presentation,  so 
order,  until  after  the  final  dedslon  (m  the  re- 
hearing,  COode,  I  4148;  Old  Rnlo^  |  71.] 

XV.  RECORDS  AND  REPORTS. 

Sec.  71.  The  records  and  reports  must  In 
all  cases  show  whether  a  decision  was  made 
by  the  foil  bmeh,  and  wbetbw  ^ther,  and  If 
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BO,  whldi  of  the  jndgefl  dissented  from  the 
decision.   [Oode,  |  109;  Old  Rules,  |  72L] 

Bee.  72.  All  decisions  and  opinions  of  tbe 
ooqrt  shall  be  pnUlshed  In  tbe  offldal  re* 
PMt%  except  such  as  the  conrt  may  think 
nabiqtortant  Deddons  and  opinions  whldi 
are  not  to  be  indaded  will  be  marked,  "Not 
to  be  facially  rc^rted,"  and  when  so  mark- 
ed th^  wlU  not  be  Included  lo  the  reports. 
[Code,  I  200;  Old  Rnles,  |  78.] 

XVL  EXECUTIONS. 

Sec  78.  If  the  Stq)r^e  Court  aflSrma  the 
Judgment  or  order  It  may  send  the  cause  to 
the  court  below  to  have  the  same  carried  In- 
to dtect,  or  mty  Issue  the  necessary  process 
for  this  purpose,  directed  to  tbe  sheriff  of 
the  proper  county,  as  the  party  may  require. 
[Oode,  I  4148 ;  Old  Rules,  |  74.] 

Sec.  74.  If  remanded  to  the  Inferior  court 
to  be  carried  Into  effect,  such  decision  and 
the  ordMT  of  the  court  thereon,  being  certi- 
fied thereto  and  entered  on  the  records  there- 
of, shall  have  the  same  force  and  effect  as 
Jf  made  and  entered  during  the  session  of 
that  court   [Code,  {  4144;  Old  Rules,  i  75.] 

Sec  75.  If  bf  the  decision  of  the  Suprane 
Court,  tbe  appellant  becomes  entitled  to  a 
restoration  of  any  part  of  tlie  money  or  prop- 
erty that  vras  takm  from  him  by  means  ot 
KtuSi  judgment  or  order,  either  tbe  Supreme 
Court  or  the  conrt  below  may  direct  esecu- 
tlon  or  writ  of  restitution  to  issue  for  the 
purpose  of  restoring  to  him  such  pmpetty  or 
Its  value.   [Code,  |  4146 ;  Old  Rules,  |  70] 

Sec.  76.  Executions  Issued  from  tiw  Su- 
preme Court  shall  be  like  those  from  the  dis- 
trict court,  attended  with  the  same  conse- 
quences, and  returnable  In  the  same  timcb 
[Code,  «  4158;  Old  Rules,  S  77.] 

Sec.  77.  In  cases  In  which  the  Judgment 
below  Is  affirmed  bi  this  court,  the  parties 
In  whOM  fSTor  the  Judgment  la  affirmed  may 
have  execution  either  from  this  court  or  the 
conrt  bdow.  In  case  of  an  execution  from 
this  court,  If  a  procen  of  garnishment  is 
serred  upon  the  oecutlon  defendant,  elthw 
principal  or  surety,  the  sheriff.  In  addlthm  to 
his  return,  shall  return  a  copy  of  the  execu- 
tion and  his  returns  to  the  dlMrlct,  muidcipal 
or  superior  court  from  which  the  cause  was 
iwealed,  and  all  Issues  ct  fact  which  may 
arise  bi  said  garnishment  process  shall  be 
tried  by  that  court  [Old  Rules,  i  78.] 

XVII.  APPEALS  IN  CRIMINAL 
ACTIONS. 

Sec.  78.  The  mode  of  reviewing  In  the  Su- 
preme Court  any  Judgment,  action,  or  deci- 
sion of  the  district  court  in  a  criminal  case, 
Is  by  appeaL  An  appeal  can  only  be  taken 
from  the  final  Ju^ment  and  within  six 
months  thereafter.  Either  the  defendant  or 
state  may  appeal.  [Code.  |  5448  ;  83  a.  A. 
Chap.  228.] 

Sec  79.  An  appeal  ts  taken  and  perfected 


(Iowa 

by  the  party  or  his  attorney  serving  on  the 
adverse  party  or  his  attorney  ct  record  In 
the  district  court  at  the  time  of  the  rendition 
of  the  Judgment,  and  on  the  clerk  of  such 
court,  a  notice  In  writing  of  the  tatdng  of 
the  appeal,  and  filing  the  same  with  such 
derk,  with  evidence  of  swrlce  thereof  In- 
dorsed thereon  or  annexed  thereto.  [Code, 
I  6448.} 

Sec  80.  When  sereral  defendants  are  In- 
dicted and  tried  Jointly,  any  one  or  more  of 
them  may  Join  in  tal^ng  the  appeal,  but 
those  of  their  co-defendants  who  do  not  Join 
shall  take  no  benefit  thorefrom,  yet  th^  may 
appeal  afterwards.  [Oode^  i  5451.] 

Sec  81.  When  an  appeal  Is  taken,  it  is  die 
duty  Of  the  clerk  of  the  conrt  in  which  tiie 
Judgment  was  rendered  to  forthMUi  prepare 
and  transmit  to  the  Attorn^  General  a  cer- 
tified copy  of  the  notice  at  appeal  In  the 
cas^  with  the  date  of  service  thereof,  and, 
without  unnecessary  delay,  to  make  out  a 
fnll  and  perfect  transcript  ot  all  papers  In 
the  case  on  file  In  his  office,  exaq;>t  the  papers 
returned  by  the  examining  mai^trate  on  the 
preliminary  examination,  where  there  has 
been  on^  and  of  all  oitrleB  made  in  tbe  rec- 
ord book,  certify  tbe  same  under  seal  of  the 
conrt,  and  transmit  the  same  to  the  clerk  of 
the  Supreme  Court  [Code,  |  6450.] 

Sec  82.  An  appeal  taken  the  state  in  no 
case  stays  the  operation  of  a  Judgment  In 
favor  of  the  defendant  [CodOi  |  6452.] 

Sec  88.  An  appeal  taken  by  the  defendant 
does  not  stay  the  execution  ai  the  Judgment, 
unless  ball  is  put  in;  but  where  the  Judg- 
ment  Is  Imprlaonmrat  in  the  penitentiary, 
and  an  appeal  Is  taken  within  ninety  days 
after  Judgment  la  rendered,  and  tiie  dtfend- 
ant  is  unable  to  give  ball,  and  that  fact  Is 
satisfactorily  shown  to  the  court,  or  Judge 
thereof,  it  may.  in  Its  discretion,'  order  the 
sheriff  or  officer  having  the  defendant  In 
custody  to  detain  him  in  custody,  without 
taking  him  to  the  penitentiary,  to  abide  the 
Judgment  on  the  appeal.  If  the  defendant 
desires  it  [Code,  |  6458.] 

Sec  84.  Whoi  an  appeal-  la  tak«i  by  the 
defendant,  and  bail  Is  given,  the  clerk  must 
give  to  tbe  d^enduit,  or  his  attorn^,  a  cer- 
tificate under  the  seal  of  the  court  that  an  ap- 
peal has  been  taken  and  ball  given,  and  the 
sheriff  or  other  officer  having  the  defoidant 
in  custody  must  upon  receiving  It,  discharge 
tile  defendant  fnnn  'custody  and  cease  all 
further  proceedings  In  execution  thereof,  and 
forthwith  return  to  the  clerk  of  the  court 
who  tesued  it  the  execution  under  which  he 
acted,  with  his  return  thereon,  and  If  it  has 
not  been  Issued,  it  shall  not  be  until  after  . 
final  Judgment  on  the  anieaL  [Cod^  | 
5454.1 

Sec.  85.  The  party  appealing  Is  the  appel- 
lant the  adverse  party  Is  the  appdlee,  but 
the  title  of  tbe  action  shall  not  be  changed 
on  the  appeal,  and  the  cause  diall  be  so 
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docketed  at  tbe  commencement  of  tbe  period 
aSBigned  for  trying  causes  from  the  Judicial 
district  from  which  the  appeal  comes,  which 
causes  shall  take  precedence  of  all  other 
business,  be  tried  at  the  term  at  which  the 
transcript  Is  filed,  unless  conttnned  for  cause 
or  by  consent  of  the  parties,  and  be  decided, 
If  practicable,  at  the  same  term.  [Code,  { 
6456.] 

Sec  86.  The  personal  appearance  of  the 
defendant  In  the  Supreme  Court  on  the  trial 
of  an  appeal  Is  In  no  case  necessary.  [Code, 
i  64Se.] 

Sec.  87.  An  appeal  shall  not  be  dismissed 
for  any  Informality  or  defect  in  taking  it, 
if  corrected  in  a  reasonable  time,  and  the 
Supreme  Court  most  direct  how  it  shall  be 
corrected.   [Code,  1  5457.] 

Sec.  88.  No  assignment  of  error  la  neces- 
sary.   [Code,  I  6468.] 

Sec.  89.  Criminal  actions  shall  be  presented 
in  the  Supreme  Court,  on.  printed  abstracts, 
denials,  arguments  and  petitions  for  rehear- 
ing, as  required  by  the  rules  applicable  to 
dril  acUoDS,  provided  that  the  defendant 
Bhall  be  entitJed  to  close  the  arguments.  The 
provisions  of  the  Code  and  rules  of  this 
court.  In  civil  procedure  relating  to  the  print- 
ing, serving  and  filing  of  abstracts,  denials, 
arguments,  petitions  for  rehearing,  notice 
thereof  and  of  oral  arguments,  motions  and 
resistances  thereto,  the  certification  of  the 
record  and  the  filing  of  decisions  and  opin- 
ions, shall  apply  in  criminal  cases,  save  that 
appellant  need  not  serve  bis  abstract,  brief 
and  argument  more  than  30  days  before  the 
day  assigned  for  the  hearing  of  tlie  cause. 
[Code,  H  5469,  6461.] 

Sec  90.  If  tbe  appeal  is  taken  by  tbe  de- 
foidant  the  Supreme  Court  must  examine 
the  record,  without  regard  to  technical  er- 
rors or  defects  which  do  not  afTect  the  sub- 
stantial rights  of  the  parties,  and  render  such 
judgment  on  the  record  as  the  law  demands. 
It  may  afllrm.  reverse,  or  modify  tbe  Judg- 
mceat,  or  render  such  Judgment  as  the  district 
court  should  have  done,  or  order  a  new  trial, 
or  reduce  the  punishment,  but  cannot  Increase 
It  And  In  case  the  Judgment  of  tbe  trial  court 
Is  reversed  or  modified  In  favor  of  the  defend- 
ant on  the  appeal  of  the  defendant,  be  shall 
be  entitled  to  recover  the  cost  of  printing  ab- 
stracts and  briefs  not  exceeding  one  dollar 
for  each  page  tbweof,  to  be  paid  by  tbe  coun- 
ty  from  which  tbe  appeal  was  taken.  j;Gode, 
i  6462.] 

-Sec.  91.  If  the  state  appeals  the  Supreme 
Court  cannot  reverse  or  modify  the  Judg- 
ment so  as  to  increase  the  punishment,  but 
may  affirm  it,  and  shall  point  out  any  error 
In  the  proceedings,  or  In  the  measure  of  pun- 
ishment, and  its  decision  shall  be  obligatory 
as  Uw.    [Code,  i  5463.] 

sec.  92.  If  a  judgment  against  the  defend- 
ant Is  reversed  without  ordering  a  new  trial, 
the  Supreme  Court  must  direct  that  the  de- 


fendant be  discharged  and  hfs  ball  exonerat- 
ed, or  if  money  be  deposited  Instead,  that  it 
be  refunded  to  him.   [Code,  S  5464.] 

Sec  93.  On  a  judgmrait  of  affirmance 
against  the  defendant,  the  original  Judgment 
shall  be  carried  Into  execution  as  the  Su- 
preme Court  shall  direct,  exce^  as  other- 
wise provided.    [Code,  |  6466.] 

Sec  94.  The  decision  of  the  Supreme  Court, 
with  any  opinion  filed,  or  Judgment  render- 
ed, must  be  recorded  by  Its  derk  and  after 
tbe  expiration  of  the  period  allowed  for  a 
rehearing  or  as  ordered  by  the  court,  or  pro- 
vided by  its  roles,  a  certified  copy  of  the  de- 
cision and  opinion  shall  be  transmitted  to 
tbe  clerk  of  the  trial  court,  filed  and  enter- 
ed of  record  by  him,  and  thereafter  the  Ju- 
risdiction of  the  Supreme  Court  shall  cease 
and  all  proceedings  necessary  for  executing 
tbe  Judgment  shall  be  had  in  the  trial  court, 
or  by  Its  clerk.   [Code,  I  5466.] 

Sec.  95.  Unless  some  proceeding  in  the 
district  court  la  directed,  a  copy  of  the  Judg- 
ment of  the  trial  court  and  decision  on  ap- 
peal, or  of  tbe  Judgment  and  decision  on  ap- 
peal, certified  by  the  clerk  of  the  trial  court, 
shall  be  delivered  to  the  sheriff,  or  other 
proper  officer,  as  an  execntton,  and  shall  au- 
thorize him  to  execute  the  Judgment  of  the 
court,  or  take  any  st^  required  to  bring 
the  action  to  a  conclusion.   [Code,  S  6467.] 

Sec.  96.  If  a  defendant,  imprisoned  during 
the  pendency  of  an  appeal,  upon  a  new  trial 
ordered  by  the  Supreme  Court,  Is  again  con- 
victed, the  period  of  his  former  Imprison- 
ment shall  be  deducted  from  the  period  of 
imprisonment  to  be  fixed  on  the  last  verdict 
of  conviction.    [Code,  S  6468.] 

XVin.  CONSTRUCTION  AND  MODI- 
FICATION OP  RULES. 
Sec  97.  When,  hy  reason  of  peculiar  cir- 
cumstances, the  foregoing  rules  relating  to 
tbe  abstract,  preparation  and  argument  of 
causes,  ought  to  be  waived  or  modified  In 
any  case,  tbe  par^  desiring  such  waiver  or 
modification  may,  npon  reasonable  notice  to 
the  adverse  party,  apply  to  any  Judge  of  this 
court  in  vacation,  or  to  the  court  In  term 
time,  for  an  order  directing  the  waiver  or 
modification  desired.  The  application  shall 
be  in  vrrltlng,  shall  set  out  the  peculiar  facts 
relied  upon  by  the  applicant,  and  shall  be 
verified  by  the  party,  or  a  person  having 
knowledge  of  the  facts,  and  certified  by  coun- 
sel as  being  true  and  made  In  good  faith. 
The  order  upon  such  application  shall  be  in 
writing,  and  shall  be  filed  with  the  clerk  of 
this  court.  In  no  case  will  these  rules  be 
waived  or  modified  npon  agreemrat  of  coun- 
sel alone.  [Old  Rules,  1  9&] 

XIX.  DISTRIBUTING  OF  PRINTED 
MATTER. 

Sec.  98.  The  clerk  shall  make  the  follow- 
ing distribution  of  all  printed  abstracts,  de- 
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nlals  of  abstracts,  briefs  and  arguments  re- 
ceived under  the  foregoing  rules:  One  copy 
to  each  judge  of  the  court,  one  copy  to  the 
state  library,  two  copies  to  the  law  depart- 
ment of  the  state  university,  and  the  remain- 
der shall  be  placed  In  his  office,  one  copy  of 
wblch  shall  remain  permanently  among  the 
flies.   [Old  Rules,  8  99.] 

XX.  RETURN  OF  PAPERS  AND  EX- 
HIBITS. 

Sec.  99.  In  all  cases  save  where  a  decree 
Is  to  be  rendered  in  this  court,  the  clerk,  as 
soon  as  the  cause  Is  at  an  end  here,  shall 
transmit  to  the  clerk  of  tbe  court  below  all 
original  papers,  exhibits  and  transcripts  cer- 
tified up  from  said  court  If  decree  is  en*^ 
tered  In  this  court  eitber  party  desiring  to 
withdraw  any  of  tbe  said  flies  may.  by  mo- 
tion, showing  proper  grounds  therefor,  and 
upon.  Ave  days'  notice  to  the  otlier  party  or 
his  attorney,  secure  an  order  from  the  court 
or  a  Judge  thereof,  allowing  him  to  do  so  up- 
on flllng  a  receipt  for  the  same  with  tbe 
clerk  of  this  court  [Cod^  {  4126;  Old  Rules, 
1100] 

XXL  COSTS. 

Sec.  100.  Tbe  appellant  may  be  required  to 
give  security  for  costs,  under  the  same  cir- 
cumstances and  upon  the  same  showing  as 
plaintiffs  In  civil  actions  In  Inferior  courts 
may  be.    [Code,  |  4235.] 

Sec  101.  When  tbe  parties  or  their  attor- 
neys shall  furnish  printed  abstracts,  denials 
of  abstracts,  amendments,  briefs,  arguments, 
or  petitions  for  rehearing  in  conformity  to 
section  60  of  these  mles,  the  clerk  will  tax 
the  actual  cost  of  printing  the  same  which 
shall  not  exceed  one  dollar  for  each  page  em- 
braced In  a  single  copy  thereof,  and  when 
not  so  prepared  and  printed  shall  not  exceed 
^e  sum  of  one  dollar  for  every  three  bun- 
dred  and  seventy-flve  words,  which  in  no 
ev^t  shall  exceed  one  dollar  per  page,  against 
tbe  unsuccessful  party  not  furnishing  the 
document,  to  be  collected  and  paid  to  the  suc- 
cessful part;  as  other  costs.  It  Is  made  tbe 
duty  of  every  party  who  flies  any  printed 
matter  for  which  costs  of  printing  is  claim- 
ed, to  state  at  the  end  of  tbe  document  In 
writing  or  In  print  and  have  certified  by  his 
attorney  as  being  correct,  tbe  true  and  ac- 
tual cost  of  the  printing  of  the  same  and  no 
costs  will  be  taxed  for  such  printing  unless 
ttils  statement  and  certificate  be  made. 
[Code,  i  4112 ;  Old  Rules,  S  102.] 

Sea  102.  If  any  denial  of  the  abstract, 
transcripts  or  records  Is  made,  or  If  any  ad- 
ditional abstract  Is  filed,  without  good  or 
Bufflcient  cause,  the  costs  of  the  same,  or  any 
unnecessary  part  thereof,  and  of  any  tran- 
tcrlpt  thereby  made  necessary,  shall  be  tax- 
ed  to  the  party  causing  tbe  same;  and  when 
any  unnecessary  costs  have  been  made  by 
vitbeir  party  tbe  court  will,  upon  applica- 


tion, tax  tbe  same  to  the  party  making  them 
without  reference  to  the  disposition  of  tbe 
case.   [Code,  §S  4118,  4120;  Old  Rules,  S  lOB.] 

Sec.  103.  WhenevOT  tbe  translation  of  the 
shorthand  notes  Is  required  to  be  filed  In  this 
court,  the  clerk  shall  tax  as  part  of  tbe  costs 
in  tbe  case,  the  expense  of  procuring  the 
same,  which  shall  not  exceed  the  rate  of  five 
cents  per  hundred  words.  If  the  amount 
paid  or  agreed  to  be  paid  is  not  stated  in  th« 
translation  so  filed  the  clerk  shall  tax  at  tli* 
statutory  rate.   [Code,  |  4112.] 

Sec.  104.  All  other  taxable  fees  and  costs 
shall  abide  the  result  of  tbe  appeal  and  bt 
taxed  to  tbe  unsuccessful  party,  unless  otb- 
erwise  ordered.  [Code,  {S  4142.] 

XXII.  ADMISSION  OF  ATTORNEYS. 

[Note.— The  statutes  of  the  state  relating 
to  this  subject  are  not  Included  nor  are  tbe 
rules  made  by  the  Board  of  liaw  Examiners. 
The  latter  may  be  obtained  upon  appllcati<Hi 
to  the  Attorney  General  or  clerk  of  this 
court.] 

Sec;  105.  The  Board  of  Law  Examiners 
shall  consist  of  five  members,  in  addition  to 
the  Attorney  General;  and  no  examination 
for  admission  shall  be  conducted  by  leas  than 
three  members  of  the  Board. 

Sec.  106.  Examinations  shall  be  held  at 
tbe  Capitol  at  Des  Moines,  commencing  on 
the  first  Tuesday  In  October  and  the  Tues- 
day before  the  'first  Tuesday  In  June,  and 
at  the  University  at  Iowa  City,  commencing 
on  tbe  first  Tuesday  preceding  the  annual 
commencement  of  the  State  Universltyi  and 
each  examination  shall  continue  not  less  tiian 
three  days.  Such  examinations  shall  be 
both  written  and  oral.  At  least  fifty  writ- 
ten questions  to  be  prepared  by  such  Board 
on  subjects  of  the  law  shall  be  propounded 
to  each  candidate  to  be  answered  In  writing, 
and  the  members  of  the  Board  sball  condnct 
such  oral  examinations  as  they  deem  neces- 
sary and  proper.  Tbe  Board  shall  estimate 
each  candidate's  examination  In  percentage 
on  tbe  basis  of  one  hundred  per  cent  for  tbe 
entire  examination,  and  no  one  shall  be  rec- 
ommended by  tbe  Board  for  admission  wbo 
does  not,  on  this  basis,  receive  a  marking 
of  at  least  seventy-five  per  cent 

Sec.  107.  The  Board  sball  determine  the 
general  educational  qualifications  of  the  ap- 
plicants for  examination  before  allowing 
them  to  enter  upon  tbe  examination  as  to 
their  .legal  attainments,  and  for  that  pur- 
pose may  require  such  of  them  as  do  not  oth- 
erwise show  their  quallflcatlons,  as  provided 
by  this  rule,  to  submit  to  written  tests  as  to 
their  knowledge  of  tbe  subjects  of  Orthogra- 
phy, Reading,  Writing,  Arithmetic,  Geogra- 
phy, English  (Grammar,  United  States  and 
English  History,  Elementary  Algebra,  Ele- 
mentary Physics,  Elementary  Economics,  and 
Civil  Oovernment,  and  sndi  other  subtects 
as  the  Board  may  deem  necessary.  But  in 
lieu  of  such  written  tests  the  Board  abaU 
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.acc^t  as  suffltdent  srldence  of  tbe  education- 
al quallflcaticms  reqnlred  by  statute,  proof 
of  graduation  from  tlie  regular  cellulate  or 
liberal  arts  course  in  any  university  or  col- 
lege of  good  standing  in  tbe  United  States, 
or  from  any  high  school  of  this  state  having 
a  course  of  study  which  prepares  for  admis- 
sion to  the  State  Unlvexalty,  or  from  any 
normal  school  or  academy  preBcrlMng  a 
course  of  stndy  at  least  equivaloit  to  snch 
h^h  sdiool  coune.  The  Board  ihajl  also  ac> 
e^t  as  snffldoit  proof  of  educational  qoal- 
iflcations  the  certificate  of  tbe  president  or 
prlntdpal  of  any  sncb  university,  college,  high 
school,  normal  Sfdiotd  or  academy  in  this 
state  that  tbe  aivllcant  baa  regularly  and 
in  good  faith  pursued  and  successfully  com- 
lAeted  four  years  of  the  regular  course  of 
sndi  school  as  above  described;  also  certifi- 
cates or  dli^onias  of  die  State  Board  of  Ed- 
ucational Ehcaminers;  also  tbe  certificate  of 
the  presidffiit  of  the  State  University  or  any 
college  in  tills  state  having  an  equivalent 
collegiate  or  liberal  arts  course  of  study, 
that  the  applicant  bos  been  found  by  exam- 
ination or  on  iffoper  eortlfication  to  be  en- 
titled to  admission  without  condititms  as  a 
student  in  such  course  or  in  any  other  course 
of  study  in  such  institution  for  which  the 
same  qualifications  for  admission  are  requir- 
ed, or  for  which  It  Is  required  that  the  ap- 
pllcant  shall  have  actually  and  in  good  faith 
acquired  a  genwil  education  substantially 
equivalent  to  that  involved  in  the  comple- 


tion of  a  high  school  course  of  study  of  at 
least  four  years  in  ext«it  Tbe  Board  may 
adopt  such  reasonable  regnlatlona  as  shall 
be  deemed  wise  with  regard  to  acceptance 
of  other  proofs  ct  educational  qualifications 
as  a  substitute  for  written  tests  1^  the 
Board.  The  Board  may,  before  recommend- 
ing the  admission  of  an  applicant,  subject 
him  to  a  spectal  examination  as  to  genoal 
educational  qualifications  if  his  written  or 
oral  examination  on  legal  subjects  rendeiv 
it  doubtful  whether  his  educational  quali- 
fications are  such  as  required  by  statute. 

SealOS.  No  candidate  who  has  failed  to 
pass  any  aamlnation  given  by  the  Board 
shall  be  received  as  an  applicant  for  lam- 
ination within  three  months  after  snch  fail- 
ure. 

Sec  100.  The  Board  of  Law  Btxamlnws 
shall  prepare  such  forms  as  may  be  neces- 
sary for  applications  for  examination,  and 
make  sudi  rules,  not  inconsistent  with  tb« 
rules  of  this  court,  with  reference  to  ti)« 
method  of  conducting  tbe  examlnatlcms  here- 
in provided  for,  as  they  may  deem  expedient. 

Sec.  110.  The  members  of  the  Board  of 
Law  Bxamloers  shall  be  paid  fifteen  dollars 
eadi  for  each  day  spent  in  conducting  exam- 
inations as  authorised  by  these  rules.  ap<m 
the  cwtiflcate  of  the  Attorney  General  as  to 
the  time  thus  occupied;  such  compenaatitm 
to  be  paid  by  the  Clerk  of  this  court  out  of 
funds  in  his  hands  derived  trom  fees  of  caii- 
didates  for  examlnaUoik 


SUPPLEMENTAL  RULES  GOVERNING  THE  ORGANIZATION  OP 
THE  SUPREME  COURT  INTO  DIVISIONS 


In  pursuance  of  section  3  of  ch^ter  22  of  the  Acts  of  the  Thirty-fifth  Gen- 
eral Assembly,  the  Supreme  Court  has  adopted  the  following  additional  rules: 


Bule  111.  From  and  after  the  beginning 
of  the  S^tember  term,  A.  D.  191S,  the  Su- 
preme Oourt  shall  be  divided  Into  two  divl- 
slims,  to  be  known  as  tbe  first  and  the  sec- 
ond. 

Each  division  shall  consist  of  three  Judges 
and  the  Chief  Justice,  who  shall  sit  with 
each  division  In  the  consideration  of  all  mat- 
ters coming  before  either  division. 

The  personnel  of  the  divisions  shall  not 
be  permanent,  but  may  be  changed  from  time 
to  time,  by  the  Chief  Justice,  as  exigencies 
may  arise,  or,  by  affirmative  vote  of  a  ma- 
jority of  the  Judges.  The  personnel  of  the 
divisiona  diall  be  Changed  at  least  once  a 
year. 

Bule  112.  Each  division  shall,  except  as 
hereinafter  provided,  hear  and  determine  all 
motiona  and  cases  sulHnltted  to  It,  and  all 


petitions  for  rehearing  in  cases  decided  by 
it,  Indnd^  moticms  for  decrees  to  retaz 
costs  and  all  other  Interlocutory  matters. 

Rule  118.  Each  term  shall  be  so  divided 
Into  periods  as  that,  tbe  last  shall  be  for 
the  consideration,  by  the  full  bench,  of  all 
motions,  cases  on  original  submission,  peti- 
tions for  rdiearlng,  and  other  matters  prop- 
erly referable  thereto ;  and  all  other  periods 
shall  be  so  divided  that  one  division  shall  sit 
on  the  first  Tuesday  of  the  period  for  the 
sutailBslon  of  such  motions,  cases,  and  peti- 
tions for  r^earing  and  other  matters,  as 
may  be  assigned  to  It,  and  the  other  shall 
sit  for  the  hearing  of  matters  assigned  to  it, 
on  the  second  Tuesday  of  each  period,  And, 
to  equalize  tbe  work,  cases  assigned  for  each 
period  shall  be  divided,  as  nearly  as  practi- 
cable, into  two  equal  parts,  save  that  an 
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cases  and  other  matters  for  conMderatlon  by 
the  entire  bench,  shall  be  assigned  tor  tba 
last  period  of  the  term. 

Upon  call  of  the  docket  for  any  period  or 
any  division  therei^,  or  at  any  time  prior 
thereto,  when  It  becomes  ai^arent  that  any 
matter  is  for  hearing  by  the  full  bench,  any 
cause  or  any  motlcHi  or  other  matter,  may 
be  assigned  for  the  last  period  of  each  term. 

All  cases  or  other  matters  passed  to  an- 
other period  shall  go  to  and  be  heard  by  the 
division  to  which  the  cause  was  originally 
assigned;  and  causes  or  other  matters  "pass- 
ed to  last  period"  shall  also  be  heard  by  the 
division  to  which  tbe  case  was  originally  as- 
signed, save  where  the  matter  Is  for  the 
full  bench,  when  It  shall  be  passed  to  the 
last  period  and  be  heard  at  that  time. 

Tuesday  and  Friday  of  each  period  or  sub- 
division Qiereof,  shall  be  "motion  days"  for 
tlie  sabmiaalon  of  motlonB  to  Qie  proper  di- 
vision of  the  cottT^  or  to  the  full  bench. 

Bdle  114.  All  eases  Involvliig  constitutloii- 
sl  questions  Shan  be  beard  by  tbe  full  bench ; 
and  the  OMef  Jnstioe  may  order  any  case  to 
be  so  submitted. 

Should  ttwre  be  a  dUterence  of  opinion 
amons  On  members  of  <dther  division  as  to 
bow  a  case  should  be  decided,  «  as  to  tiie 
facts  m  the  rules  of  law  applicable  thereto, 
any  member  of  that  diviiEdon,  or  tbe  Chief 
Justice,  on  his  own  motion,  may  call  in  the 
oUier  division  and  the  division  thus  caUed 
in,  shall  consider  the  case  and  take  i»art  In 
the  decision. 

AxiA,  if  a  dlffermce  of  opinion  should  arise 
upon  the  dlsposltifm  ct  a  motion,  the  Chief 
JusUce  shall  call  In  the  other  division,  which 
Shall  take  part  In  the  determination  thereof. 

Any  manber  may  note  his  dissent  fr6m,  or 
special  concurrence  (n  any  opinion  filed  hy 
either  division,  or  1^  the  fuU  braich. 

Rule  115.  Should  a  member  of  a  division 
get  behind  with  his  work  for  any  reason,  or 
be  dlsQuallfled  from  sitting  in  any  cause,  the 
Chief  Justice  may  call  in  a  Judge  from  an- 
other division  who  is  up  with  hl^work,  to 
sit  in  place  of  the  one  who  is  behind,  or  dis* 
qualified,  and  may  also.  In  the  event  an  en- 
tire division  gets  behind,  make  such  a  divi- 
sion of  the  cases  for  any  period  as  will  equal- 
ize matters  between  the  two  divlsloaiL 


Rule  lie.  Where  a  Chief  Justice  r^res  • 
and  Is  re-elected,  he  shall  take  his  place  with 
the  divisloD  from  which  his  successor  comes, 
and,  If  a  new  man  takes  his  place,  he,  too, 
shall  be  assigned  to  the  division  from  which 
the  then  Chief  Justice  is  taken. 

Rule  117.  As  tbe  Chief  Justice  Is  to  pre- 
side over  each  division,  allowance  shall  be 
made  therefiw  in  the  assignment  of  cases 
for  <q^nlons,  and  sudi  credit  given  as  will 

equalize  the  work  as  nearly  as  possible. 

Rule  118.  The  clerk,  In  making  up  the 
term  dockets  and  the  assignments  for  the 
several  periods,  shall  make  the  same  In  ac- 
cord wifh  these  rules  and  so  assign  motions 
and  petitions  for  rehearing  as  that  the  same 
will  be  submitted  to  and  readi  tbe  pnqier  dl> 
vlalons. 

Assignment  shall  also  be  made  of  all  mo- 
tions, cases  for  original  submission,  and  pe- 
titions for  rehearing  which  are  to  go  to  the 
full  bench,  all  under  the  orders  and  direc- 
tions of  the  Chief  Justice. 

Rule  119.  Each  and  every  t^dnlon  filed 
shall  show,  on  Its  &ce,  what  Jodges  partici- 
pated therein. 

Rule  120.  Consultation  may  be  had  be- 
tween the  divisions  at  any  time  upon  cases 
pending  on  motion,  for  original  submission, 
or  upon  petitions  for  rehearing,  upon  re- 
quest of  any  member  of  the  court 

Rule  121.  Cases  submitted  prior  to  the 
September,  1913,  term,  shall  be  decided 
the  full  bench  and  petitions  for  rehearing  In 
cases  heretofore  or  hereafter  decided  hf  fbe 
full  bench,  shall  be  submitted  to  the  full 
bench. 

Rule  122.  These  mies  shall  be  regarded 
as  8nn)lanental  to  those  now  In  force  and 
be  treated  as  amendatory  thereto;  and  no 
prior  rule  or  decision  applicable  thereto  shall 
be  regarded  as  repealed,  save  It  be  inem- 
slatent  bowwtth  and  then  only  to.  the 
tent  of  sndi  Inconsdstency. 

Rule  123.  These  rules  shall  go  Into  ^• 
feet  on  SeptMuber  1, 1913,  and  may  be  chang- 
ed at  any  time  upon  majority  vote  of  the  en- 
tire membership  of  the  bench. 

B.  W.  OARRETT,  Ole*. 

Des  Holnes,  Iowa,  Swtembw  1,  1813. 
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Balcom  y.  Serenade  Mtg,  Oo»  185  N.  W.  907. 
Ballard  v.  Obleago.  R.  I.  &  P.  B.  Co..  185  N. 
W.  993. 

Butterfield  t.  Chicago,  R.  I.  ft  P.  R.  Co.,  185 

N.  W.  161. 
Oresap  t.  UvingstCHi,  185  N.  W.  926. 
Curry  v.  Hendry,  184  N.  W.  766. 
Downs  T.  Robinaou,  186  N.  W.  461. 
Easeontaa     Federal  Ufe  Ins.  Co..  186  N.  W. 

125. 

Elinsensmith  T.  KlbMonsmltfa,  185  N.  W.  76. 
Lamson      Kirton  Holden  Hotel  Co.,  185  N. 
W.  472. 

KcGane  t.  Wokoan.  186  N.  W.  460. 
Marti  v.  Lndenldng,  185  N.  W.  476. 
Merrifield  v.  Clark,  185  N.  W.  5&4. 
O'NeiU  V.  (yNeilL  186  N.  W.  898. 
Person  t.  Polk  Coonty.  186  N.  W.  491. 
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State  v.  Ptopp.  186  N.  W.  90. 
Sweatt  V.  Sweatt,  185  N.  W.  458. 
Upton  v.  Hines,  185  N.  W.  561. 
Van  V.  Dean;  184  N.  W.  646. 
Woodard  v.  Chicago,  R,  I.  ft  P.  R.  Co.,  186  N. 

W.  978. 

MICHIGAN. 

Detroit  Free  Press  t.  Hilter,  186  N.  W.  682. 
Fletcher  v.  Fletcher,  182  N.  W.  1. 
Gannon  v.  Stanafield,  185  N.  W.  706. 
Innis  v.  Heft.  186  N.  W.  767. 
Tan  Keuren-Rogers-Templeton  Co.  v.  Parter 
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BARNETT  V.  LOVEJOY.     (No.  34096.)* 

(Sapreme  Court  of  Iowa.   Jul  17,  1022.) 

1.  Contraots  «=:>I64— ContemporaaeoDS  In- 
struments  shoutd  be  construed  tooether. 

Where  two  or  more  inatruments  were  con- 
tenporaneonaly  ezeented  by  the  parties,  re- 
fcrrinr  to  the  aabjeot-matter  of  an  agreement 
between  t^Mn,  thi?  mn't,  if  possible,  be  cob- 
stmed  toMKier. 

2.  Coatraofs  i^l64— Conplete  and  ■namblpn- 
•Mi  InstmBiMt  eunot  be  affected  by  ooa- 
tMporaaeois  Imtninest. 

The  rule  that  oontemporaneoas  written  In- 
atmmeDta  mast  be  cimatfned  togedier  does  not 
apply  to  an  instrament  which  is  complete  in 
itself  without  ambipiity. 

8.  Vender  and  ptrehaser  «=9l8(3)— Aoeeptanoe 
af  aptlon  by  ttninger  Is  not  binding. 

A  Tendor,  who  gave  an  option  to  purchase 
his  land,  is  not  bound  bgr  the  aeoeptanee  there- 
at tV  a  stranger. 

4.  Vendor  and  purchaser  9=i»l8(4) —Option 
without  oonslderation  aiay  be  withdrawn  he- 
fare  aceeptanoe. 

An  option  to  purchase  land,  whldi  was 
granted  without  consideration,  may  be  with- 
drawn by  the  landowner  at  any  time  before  ita 
acceptance. 

5.  Vmdor  and  purchaser  1 8  (3)— Vendor 
ou  waive  aoeaptuee  «f  option  by  strtager. 

The  objection  that  an  option  to  purcnatie 
land  was  accepted  by  a  third  verson,  and  not 
hj  the  one  to  whom  it  was  given,  is  one  which 
the  Tender  can  orally  waive  by  approving  the 
acceptance, 

«.  Evldeaoa  «»442(l)— Optloa  eontnwl  can. 
aat  bo  traasfaraiod  Into  Ustlag  eoatract  by 
^rol  evidence  or  ooatenporaneoas  instrn- 
Bieat. 

A  written  instrument,  in  form  a  complete 
offer  or  option  for  the  purchase  of  the  land, 
cannot  be  transformed  Into  a  contract  listing 
the  land  for  sale  on  commission  by  parol  evi- 
dence or  a  contemporaneous  written  agreement 
fixing  the  commission  for  the  sale. 

Preston,  Favifle,  and  De  Graff,  JJ.,  dissent- 
ing. 

Appeal  from  XHatrlct  Ooort,  Ptflk  County; 
Hubert  Utt^ack,  Ju^^ 


Action  to  recover  a  real  estate  commission. 
Judgment  for  d^endant  and  plaintiff  ap- 
peals. Affirmed. 

George  Wambacli,  of  Deo  Moines,  for  ap^ 

pellant. 

Dale  &  Harvlson,  of  Dea  Moines,  for  ap- 
peHa 

STEVENS,  a  J.  Plaintiff  is  a  real  estate 
agent  and  broker  residing  In  the  city  of  Des 
Moinea  and  brings  this  action  to  recover  a  real 
estate  coramlsslon.  He  all^d  in  bis  petition: 
That  the  defendant  oa  April  21,  1920.  listed 
the  southeast  comer  of  Twelfth  and  Mul- 
berry streets,  132  by  107%  feet.  In  the  city 
of  Dos  Moines,  with  him  for  sale,  that  the 
price  and  terms  of  sale  were  in  writing  as 
follows: 

"Des  Moines.  Iowa.  April  21, 1920. 
"Mr.  L.  J.  Bamett,  Des  Moines,  Iowa— Dear 
Sir;  I  offer  you,  subject  to  acceptance  within 
ten  days  from  date,  property  at  southeast  cor- 
ner of  Twelfth  and  Mulberry  streets,  182  ft. 
by  10T->i  ft.  for  the  sum  of  ?fl7.500.00,  and  wffl 
give  contract  for  deed  payable  9>'i-000X>0  down 
and  $2,000.00  per  year  with  interest  at  9%  per 
annum,  payaUe  semiannually. 

"Yours  very  truly,       J.  B.  Lovejoy." 

He  further  alleged:  That  on  April  24  he 
procured  a  purdiaaer  in  tin  peraon  of  one 
B.  U.  Uoyd  wbo  accepted  the  otter  contained 
in  said  wrlttm  statement  by  writing  the  fbl- 
lowing  thereon:  "I  accept  the  above  offer, 
AprU  24-20.  S.  U  Uoyd."  That  although 
the  said  Lloyd  was  xeady.  abl^  and  wllUng 
to  carry  out  and  cmsummate  th^  purchase 
of  aald  property,  the  defendant  refused  to 
enter  Into  a  contract  €t  sale  In  pursuance  of 
the  terms  stated.  The  defendant  admitted 
the  execution  of  the  written  instrument 
whidb  he  designates  as  an  option,  and  on 
April  26.  1920.  withdrew  the  aUeged  offer  in 
writing  as  follows: 

"Des  Moines,  Iowa,  April  26,  1920. 
"Mr.  li.  J.  Bamett,  Des  Moines,  Iowa— Dear 
Sir;  I  hereby  withdraw  my  offer  to  yoo,  under 
date  of  April  21,  1920,  on  property  at  south- 
east comer  of  12th  &  Mulberry  streets. 
"Yours  very  truly,  J.  E.  Lovejoy." 


^=aFor  other  caaee  sea  nme  topio  and  KRIT-NUUBKR  In  aU  K«r-Numba<«t  Digests  and  ladexee 
ISGN.W^l  •Relwartnt  dnled  April  8;  1911, 
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A  rerdlct  wfts  directed  by  the  court  tor  de- 
fendant at  tbe  close  of  plalntUTa  evldaica 
PUbitlfr  testified  tbat  at  the  time  of  tbe  ez- 
ecQtlon  of  the  writing  dated  April  21st,  the 
detoidant  agre^  to  pay  him  a  commission 
of  $1,600  for  the  sale  of  the  proporty;  that 
the  price  of  ¥07.600  Included  tbe  commlssIoD 
agreed  vpoo;  that  the  defendant  at  the  time 
revested  that  ^alntUf  put  the  agreement  as 
to  a  commissltm  In  writing,  and  that  while 
the  defmdaut  was  In  Che  act  (tf  dictating 
tbe  Instmmait  copied  abore,  plaintiff  wrote 
an  agreement,  signed  only  by  himself,  agree- 
ing to  accept  $1,600  in  full  of  all  commis- 
sions and  charges  lor  services  In  the  sale  of 
the  property,  and  delivered  tbe  same  to  the 
def«idant;  that  the  sum  fixed  In  the  writing 
was  agreed  upon  after  some  negotlatlMi  and 
computation  <hi  the  usual  basis  of  2%  per 
cent,  and  represented  a  oompromlae  between 
fliem.  The  writing  preiwzed  and  signed  by 
jdalntifl  and  claimed  to  have  been  delivereil 
to  tiie  defoidant  was  not  offered  In  evidence^ 
Notice  was,  however,  served  upon  the  d^end- 
ant  to  produce  It,  but  as  he  failed  to  do  so, 
plaintiff  was  permitted  to  state  Its  cmtents. 

Plaintiff  also  teeUfled  that  when  he  first 
solicited  Lloyd  to  purchase  the  property, 
Lloyd  requested  ^alntlfl  to  ascertain  if  de- 
ftedant  would  provide  in  tbe  contract  for 
the  paymoit  ct  the  pnrduise  price  at  an  ear- 
lier date  than  that  fixed  by  the  vrrltlng;  that 
plaintiff  communicated  this  request  to  the 
dflCendant,  and  that  he  declined  to  alter  or 
vary  the  terms  already  stated;  that  plaintiff 
thai  suggested  to  d^endant  that  perhaps  it 
would  be  better  to  have  Lloyd  accept  fiie 
offer  In  writing,  and  that  the  suggestion  was 
assented  to  by  the  defendant.  Whereupon 
the  offer  was  accepted  by  Uoyd  In  the  man- 
ner stated.  Upon  this  poln^  the  plaintiff 
testified  as  follows: 

"Before  making  tbe  sale  to  IJoyd  I  bad  an- 
other talk  with  Mr.  Lovejoy.  Mr.  Lloyd  wanted 
to  find  out  if  Mr.  Lovejoy  wonld  allow  him  to 
pay  on  or  before  any  of  the  deferred  pay- 
ments, but  Mr.  Lovejoy  didn't  want  to  do  that. 
He  wanted  to  have  $2,000.  I  asked  him  U 
he  would  give  Mr.  Lloyd  the  privilege  of  pay- 
ing any  or  all  of  the  deferred  payments  before 
they  become  doe.  He  did  not  want  to  do  that. 
Mr.  Lovejoy  said  he  wanted  to  put  this  into 
long-time  investment  bo  that  the  money  would 
be  coming  in  gradually.  After  be  told  me  he 
would  not  make  any  conceasion  to  allow  him  to 
pay  the  money  on  or  before,  then  I  said,  "Tbe 
only  thing  to  do  is  to  have  him  accept  this 
proposition  that  you  have  made  on  here,'  and 
he  says,  Tea/  That  was  on  Friday,  and  on 
Saturday  followiiig,  the  24th,  I  obtained  Mr. 
Lloyd's  Bignature  to  Exhibit  1.  On  Saturday 
I  went  down  there,  and  Mr.  Lovejoy  was  not  In 
at  tbat  time,  and  I  bad  told  his  bookkeeper 
I  had  sold  tbe  property,  and  In  abont  half  an 
hour  or  BO  Mr.  Lovejoy  came  in,  and  I  told  him 
I  had  the  offer  accepted  by  Mr.  Uoyd,  that  I 
had  dosed  the  deal  for  him,  and  asked  him  tf 
he  had  the  abstracts  In  the  cAn,  that  I  wonld 
save  time  and  take  Uiem  down  to  the  ab- 


Btracter.  and  he  said,  no,  that  he  did  not,  and 
that  they  were  in  the  bank,  and  be  woald  have 
them  here  for  me  Monday  morning.** 

The -grounds  of  defendant's  motion  to  dl> 
rect  a  verdict  were  that  the  written  instru- 
ment signed  by  defendant  on  April  21st  was 
a  mere  option  to  plaintiff  to  purchase  the 
property;  that  it  was  executed  without  con- 
sideration and  withdrawn  before  acceptance; 
that  It  did  not  create  the  relation  of  princi- 
pal and  agent  between  plaintiff  and  defrad- 
ant,  and  that  the  latter  was  not  bound  by 
tbe  acceptance  of  Lloyd,  who  was  a  strangor 
to  the  option.  Proper  objectitm  was  made 
to  the  introduction  of  parol  testimony  to 
vary  or  contradict  the  terms  of  tbe  written 
Instrument,  and  to  the  plalntifl'a  version  o£ 
the  transaction. 

Plaintiff  relies  for  reversal  upon  two  prop- 
ositions :  (a)  That  the  two  written  instru- 
m^ts,  tbe  one  signed  by  plaintiff,  fixing  the 
price  and  terms  of  sale,  and  the  other  signed 
by  plaintiff,  agreeing  to  accept  $1,500  In  full 
payment  of  ccHnmlstion,  must  ba*  construed 
together,  and,  when  so  conatme^f  the  rela- 
tion of  principal  and  agent  la  established  be- 
tween the  parties,  and  that,  as  plaintiff  pro- 
cured a  purdiaser  ready,  able,  and  willing  to 
pundiase  the  proi>erty  at  the  price  and  upon 
the  sped  fled  tenns,  he  ts  entitled  to  recover 
the  agreed  sum  as  commission;  and  (b)  tbat 
under  section  4617  of  tbe  Oode,  which  pro- 
vides that,  "When  the  tsraia  of  an  agreunent 
have  been  Intended  in  a  different  aeme  by 
the  parties  to  it,  that  sense  Is  to  prevail 
against  either  party  in  which  he  had  reason 
to  suppose  the  other  undorstood  it,"  the  same 
must  be  construed  In  the  soise  in  which  the 
dtfendant  knew,  or  had  reasons  to  suppose, 
plaintiff  understood  It;  that,  therefore  the 
defendant  fuUy  knew  that  plaintiff  under- 
stood that  the  writing  signed  by  him  was 
Intended  merely  as  a  Btatement  of  tbe  price 
and  terms  of  sale. 

[1]  That  the  writing  signed  by  d^endant 
on  Its  face  Is  a  mere  offer  to  sell  the  prop- 
erty to  plaintiff  subject  to  acceptance  by 
blm  wttbln  10  days,  and  tbat  no  actual 
cimslderatfon  was  paid  therefor.  Is  not 
seriously  disputed  W  plaintiff.  Where  two 
or  more  Instromaits  are  contemporaneously 
executed  by  the  parties  referring  to  the 
subject-matter  of  an  agreement  between 
them  ts  shown  they  must.  If  possible,  be  con- 
strued together  for  the  purpose  of  ascertain- 
ing and  giving  effect  to  the  Intention  of  the 
partiea  Elmore  v.  Higgins,  20  Iowa.  250; 
Union  Pub.  House  v.  Tumbleson,  134  N.  W. 
&S2. 

[2-4J  This  rule  does  not  apply,  howevw. 
to  an  instrument  comideta  in  Its^  and  with- 
out ambiguity.  If  the  statemrat  signed  by 
the  defendant  be  treated  as  an  oBer  or  option 
to  the  plaintiff  and  not  as  a  listing  agree- 
ment, then  he  vnu  not  bound  by  the  acc^t- 
anoe  tbrnot      ft  stranger.  PuOiermore,  tt 
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the  Instrament  amounted  only  to  a  mere  op- 
tion and  was  without  consideration,  the  de- 
fendant had  the  right  to  withdraw  It  at  any 
time  before  acceptance  by  the  plaintiff.  Jes- 
ter T.  Gray,  188  Iowa,  1249,  175  N.  W.  758. 
177  N.  W.  475.  No  other  contract  of  listing 
was  offered  in  evidence  or  claimed  to  have 
heen  ratered  Into  between  the  parties — the 
only  written  statement  of  price  and  terms  Is 
that  c(Hitalned  therein.  The  alleged  written 
statement  signed  by  plaintiff,  agreeing  to 
acc^t  $1,500  commission,  appears  to  have 
been  addressed  to,  but  not  signed  by,  the  de- 
foidant.  The  effect  of  construing  the  two 
writings  together,  if  effect  be  given  thereto 
according  to  the  version  -of  plaintiff,  would 
be  to  transform  the  one  signed  by  defendant 
from  a  mere  offer  or  option  to  pluiiitlff  into 
a  simple  statement  of  the  price  and  terms 
upon  which  the  property  was  listed  with 
plaintiff  for  sale.  So  far  as  disclosed  by  the 
record,  tlie  instrument  signed  by  plaintiff 
contained  no  reference  to  the  Instrument 
sdgned  by  the  defendant.  It  would  have 
been  easy  for  the  defendant  to  have  ^ven 
plalnUff  the  option  to  purchase  the  property 
at  the  price  and  upon  the  terms  stated  in  the 
writing,  and  also  to  have  orally  listed  the 
same  prc^rty  with  him  for  sale  upon  a  com- 
misaion.  The  petition,  however,  treats  the 
option  aa  a  listing  contract,  and  makes  no 
daim  to  an  oral  listing  of  the  property  for 
sala  The  snbsequent  conduct  of  the  parties 
as  shown  by  the  testimony  of  plaintiff,  if  rel- 
evant under  the  issues,  tends  to  throw  light 
upon  their  nndOBtandlng  of  the  arrangem^t 
between  them.  By  the  terms  <^  the  writing, 
d^Midant  offered  to  sell  the  propwty  to 
plaintiff  subject  to  acceptance  within  10  days 
at  the  price  and  upon  the  terms  th«^  re- 
cited. Prior  to  April  24.  the  date  of  Lloyd's 
aceeptance  of  the  offer,  plaintiff  sought  to 
Induce  defendant  to  modl^  the  offer  so  as  to 
Ittdude  a  provision  for  optional  payments. 
This  defendant  declined  to  do,  whereupon 
Uoyd  accepted  the  offer  in  the  mann»  al- 
ready stated.  No  separate  or  Indciwndent 
CMitract  was  «it»ed  Into  by  plaintiff  oa  b»- 
luU  of  defendant  and  IJoyd,  nor  dpes  any 
aKiear  to  have  been  contemplated.  Plalntlfl, 
aa  already  appears,  testified  that  the  accept- 
anoe  by  Uoyd  In  the  manner  ribovn  was 
with  the  expreas  approval  and  cmsent  of  the 
dtfendant 

[I,  I]  It  wds,  <a  coarse,  wildiin  power 
at  the  defendant  to  mally  waive  Cbe  terms  of 
the  writtm  offer  to„  plaintiff  and  to  approve 
tbe  acceptance  thereof  by  another  petscm. 
This  according  to  the  testimony  of  plalntlfl, 
la  apparottly  what  was  done^  and  noUdng 
more.  Whether,  under  such  circumstances, 
^tntlfl  would  be  entitled  to  a  commission, 
we  need  not  determine,  as  his  eanse  of  ac- 
tion Is  not  predicated  upon  that  theory. 
Parol  testimony  was  not  admissible  for  the 


purpose  oi  showing  that  the  instrument  irigH- 
ed  by  the  defendant,  which  Is  in  form  a  com- 
plete offer  or  option,  was  in  fact  Intoided  as 
a  contract  of  listing.  All  of  the  conrosation 
between  plaintiff  and  defendant  with  refer- 
ence  to  k  commission  was  had  before  the  in- 
strumokt  was  prepared  or  signed  by  the  de- 
fendant All  of  the  parties  api>areiitly  treat- 
ed the  writing  signed  by  defendant  as  an 
offer  or  option.  The  form  of  Lloyd's  accept- 
ance Is  Indicative  of  this  interpretation. 

It  is  our  conclusion,  and  we  hold,  that  the 
instrum^t  signed  by  the  defendant  was  In 
fact  and  law  a  mere  offer  or  (^tion  to  the 
defendant,  and  not  a  contract  of  listing,  and 
that  neither  parol  evidence  nor  the  writing 
signed  by  the  plaintiff  was  admissible  for  the 
purpose  of  varying,  altering,  or  contradicting 
its  terms.  Uie  acceptance  by  Lloyd  of  the  op- 
ti<m  does  not,  upon  record  and  under  the  ls> 
sues  tendered,  make  out  a  case  for  plaintiff. 

But,  as  stated,  counsel  tcr  appellant  also 
relies  upon  the  provisions  of  section  4S17, 
quoted  above.  This  statute  apirtles  only 
where  there  Is  uncertainty  or  ambiguity  in 
the  contract  Inman  Mfg.  Co.  v.  Cereal  Co., 
133  Iowa,  71,  110  N.  W.  287,  8  Ll  R.  A.  (N.  S.) 
1140,  12  Ann.  Cas.  887 ;  Comptograph  Ca  v. 
Burroughs,  179  Iowa,  83,  159  N.  W.  465; 
Pratt  V.  PrOuty,  104  Iowa,  419,  73  N.  W.  1035, 
65  Am.  St  Sep.  472.  There  bting  no  uncer- 
taint?  or  ambigolty  In  the  contract  in  que5- 
tion,  It  has  no  application  to  the  tacts  of 
this  case. 

We  deem  further  discnsslon  unprofitable. 
It  ttdlows  that  the  Judgment  of  the  court  be- 
low most  be  and  is  afllrmed. 

BVANB,  ARTHUR,  and  WBATER,  JJ.. 

concur. 

PBKSTON.  FAYILIiB,  and  DB  QRAFF, 
JJ,.  dissent 


BROCK  V.  CLLSWORTH  STATE  8AV. 
BANK.    (No.  34127.) 

(Supreme  Court  of  Iowa.   Jan.  10,  1922.) 

1.  JadgMMit  «sB>|6»-«ight  ts  sevarate  trial  as 
to  exasse  for  doTolt  sod  tfcowlsf  ea  sierttt 
ew  bo  waived. 

Tlie  riglit  to  have  the  snffldency  of  the  ex- 
cue  for  default  tried  separately  from  the  sof- 
fidency  of  the  showing  aa  to  the  merits  of  the 
defense  is  one  which  can  be  waived  hj  the  par- 
tus. 

2.  Jsdgneat  «sal6^PrfBta  faele  showlaf  oa 
■erfts  MffloleHt  to  set  aside  default 

Whether  the  applicatitsD  to  set  aside  de- 
fault is  made  during  the  term  under  Code,  | 
3700,  or  at  a  later  term,  under  Code,  {  4097, 
It  is  not  contemplated  tbat  the  merits  of  the 
defense  wUl  be  tried  out  on  the  application  to 
vacate  the  judgment  after  .whidi  the  case  is 
to  bs  tried  on  the  merits  but  a  prima  facie 
showing  is  all  that  Is  neeessary. 
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3.  Judgment  ^162(4)— Showlig  u  to  excuse 
for  default  and  defeaw  on  merits  held  suffl- 
clent. 

Od  application  to  vacate  a  default  judg- 
ment, a  showing  tbat  the  case  had  been  on  the 
docket  for  years  under  a  stipolation  that  it 
should  rentain  in  abeyance  pending  the  trial 
of  another  suit,  and  that,  after  plaintiff  had 
been  in  default  in  filing  his  reply  for  more  than 
two  rears,  he  filed  it  without  actual  notice  to 
defendant,  and  took  a  default  in  tb^  afternoon, 
when  defendant's  attorney  was  absent,  though 
he  bad  been  present  in  court  that  morning,  and 
that  the  judgment  was  rendered  for  alleged 
misfeasance  of  an  officer  of  the  defendant  bank, 
who  was  acting  in  that  transaction  as  the  agent 
for  plaintiff,  and  not  aa  the  representative  of 
the  bank,  auflSdenflsr  diowa  an  excuse  for  the 
default,  and  a  defense  on  the  merits,  to  sus- 
tain an  order  Tacating  the  Judgment 

4.  Appeal  and  error  «»9S7( I)— Judgment  set* 
ting  asMo  defanit  not  disturbed,  witbont  nu- 
IfMt  abisa  at  disoratlon. 

The  trial  coort  haa  a  large  Aacretion  In 
ruling  on  an  application  to  vacate  a  detanlt 
jndgment,  and  espedally  where  a  new  trial  was 
granted  its  order  will  not  be  disturbed  on  ap- 
peal, unless  there  was  a  manifest  abuse  of 
such  dlaeretioiL 

Appeal  from  District  Court,  Hamilton 
County;  R.  M.  Wright,  Judge. 

Plaintitt  obtained  a  Judgment  against  de- 
fendant by  d^ault  Thereafter  defendant 
filed  its  application  to  set  aside  the  default, 
wbldi  was  sustained  by  the  court  The 
Dlftintlfr  api>eals.  Attlrmed. 

Jordan  &  Jordan,  of  Des  Moines,  and  R. 
G.  Remley,  of  Webster  City,  for  appellant 

O.  J.  Henderson,  of  Webster  City,-  for  ap- 
pellee. 

PRESTON,  J.  The  defftnlt  Judgment 
against  dtfendant  was  for  about  fl,200  or 
91,800.  This  suit  was  brought  icebruary  6, 
1915,  to  recorer  of  the  defendant  |I,000  aud 
Interest  for  money  d^osited  with  defend- 
ant, with  other  papen,  io  a  land  trade  of 
some  magnitude.  The  $1,000  was  deposited 
with  the  other  papers  tn  escrow.  It  was 
claimed  that  the  money  and  papers  were 
deposited  wttti  one  Cxalgwick,  who,  as  an 
officer  of  the  bank,  accepted  the  papers  on 
behalf  of  the  bank,  far  the  purpose  of  holding 
for  plaintiff;  that,  in  Ti<riati(m  of  the  trust, 
the  bank  surrendered  the  title  papers  and 
the  money  deposited.  Plaintiff  was  then  rep- 
resented by  Jordan  &  Jordan,  of  Des  Moines. 
On  the  same  day  ttiat  this  suit  was  brought, 
another  case  was  filed  by  the  E^rmers'  Sav- 
ings Bank  against  EUswwth  Milling  Com- 
pany, which  was  a  foreclosure  salt.  In  which 
this  plaintiff  was  intervener;  the  question, 
as  we  understand  It,  being  whether  the  sav- 
ings bank  or  this  plaintiff  had  the  prior 
dabn  to  tb9  papers,  because  this  plaintiff 
alleged  that  the  defendant  herein  had  wrong- 


fully delivered  the  vBi>en  to  Uie  savings 
bank.  Mr.  Hendwson,  attorney  for  the  de- 
fendant herein,  at  that  time  agreed  to  repre- 
sent plaintiff,  Brock,  locally,  but  soon  after- 
wards withdrew  from  the  otter  case,  be* 
cause  of  confllcttaw  Interests  between  Brodk 
and  this  defendant  Mr.  Henderson  has,  at 
all  times,  represwted  this  defoidant  In  the 
instant  case. 

'  A  few  days  tiiereaft«^Febrnary  19,  191S 
— a  writt^  stipulation  In  the  Instant  case 
was  signed  by  one  of  the  Jordans  for  plain- 
tiff, and  by  Mr.  Henderson  for  defendant,  to 
the  effect  that  plaintiff,  Brock,  pra^OBB  to 
Intervene  and  assert  his  rights  In  the  other 
case ;  that  said  intervention  should  be  with- 
out prejudice  to  either  party  to  this  suit; 
that  this  case  might  be  continued  wltiiout 
rulings  or  orders,  to  abide  the  final  decree  in 
the  other  case,  or  until  a  ten-day  written 
notice  is  gIvCT  bgr  either  party  hereto,  or  Us 
attorney,  to  the  other  party,  or  his  attorn^. 
No  such  written  notice  was  ever  given  de- 
fendant or  its  attorney,  nor  h^  other 
case  been  finally  determined,  before  plain- 
tiff took  a  de&ult  and  proved  up  his  daim 
in  the  Instant  case.  The  default  and  Judg- 
ment was  entered  July  28,  1919.  This  wax 
the  afternoon  of  a  special  term  of  court  to 
try  equity  cases.  Defendants  counsel  was 
present  in  the  forenoon  oi  that  day,  but 
absent  in  the  aftemocm.  He  was  not  in* 
formed  that  it  was  prc^nsed  to  take  a  de- 
fault and  prove  up  the  case.  One  of  plab^ 
tiff's  attorney,  from  Des  Mc^nes,  and  plain- 
tiff, had  come  from  Des  Moines.  Gounsd  for 
defendant  did  not  know  they  were  in  town. 
The  default  was  taken,  perhaps,  bf  Mr.  Bem< 
ley,  r^resenting  {^intlff  local^,  and  proved 
up  by  plaiutilTs  other  counsel.  On  August 
22,  1919,  defendant  filed  Its  petition  to  set 
aside  the  default  and  Judgment,  and  attached 
to  the  applicatiim  and  tendered  and  filed, 
prematurtiy,  perhaps,  its  answer.  The  ap- 
plication, however,  did  contain  an  afil- 
davlt  of  merits,  and  Its  excuse  for  having 
made  default  This  application  wa9  not 
heard  hnd  detwmined  for  nearly  a  year 
after  it  was  filed,  at  which  time  the  appUcor 
tion  was  sustained;  the  court  fixing  terms. 
Home  of  the  matters  set  up  as  an  excuse 
have  alrudy  been  referred  to,  and  others 
will  be  referred  to  later  herein. 

Btfore  going  to  that,  it  may  be  well  to 
state,  as  briefly  as  may  be,  other  proceedings 
had  herein  prior  to  the  default.  February 
15, 1915,  defendant  demurred  to  the  petitiw. 
May  IT,  1916,  the  court  ordered  that  the 
cose  should  be  dismlssedf  it  It  was  not  noted 
for  trial  at  the  next  term  of  court  June 
1,  thereafter,  tbat  order  was  set  aside.  The 
case  then  rested  for  a  year  or  more,  when  on 
October  23,  1916,  defendant's  demurrer  was 
submitted  and  sustained.  November  18, 
thereafta,  plaintiff  filed  an  amended  and 
substituted  petition.    December  5,  1916,  de* 
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tedant  mored  for  more  specific  statement, 
which  was  Bustalued'ln  part  on  Decembu  6. 
The  plaintiff  did  not  amend  bU  petltlw  the 
next  day,  as  required  by  Oode,  S  S665.  On 
the  cwtrary,  plaintiff  himself  was  In  default 
for  almost  2^  years  before  be  amended  bis 
petition,  March  21,  1918,  in  compliance  with 
Uie  taiet  of  court  to  make  it  more  spedflc. 

Defendant  did  not  tate  advantage  of  plain- 
tUTs  default  The  case  rested  quietly  during 
thia  time,  and  almost  without  any  disturb- 
ance. During  that  time,  tbe  cause  was  once 
continued;  once  dropped  from  the  calendar 
at  plalntlfTs  cost,  with  leave  to  reinstate, 
hereafter  plaintiff  moved  to  reinstate  the 
case,  which  was  sustained.  During  the  time 
stated,  plaintiff  filed  three  or  four  trial  no- 
tices, although  he  was  himself  in  default, 
and  the  case  was  not  at  issue.  Defendant's 
application  to  vacate  was  amended,  as  was 
the  plaintiff's  answer  thereto.  Five  or  six 
witnesses  were  examined  in  open  court  A 
number  of  exhibits  were  introduced  in  evi- 
dence,  and  two  affidavits  by  plaintiff's  at- 
torneys were  made  part  of  their  resistance 
to  defmdant's  petition  to  vacate. 

The  defendant  contends  that  plaiutifl  vi- 
olated the  written  stipu1atl<m,  and  that  it  was 
misled  ther^y,  or  rather  its  counsel.  De- 
fendant also  shows  that  it  was  misled  by 
Ibe  other  proceedings  had  prior  to  the  de- 
teult  Judgment  by  plaintifTs  failure  to  cause 
the  Issues  to  be  made  up,  and  the  further 
fact  that  during  all  this  time,  and  down  to 
a  time  in  1920,  there  was  talk  between  the 
three  [»artles,  plaintiff  and  the  two  tnnks, 
to  settle  the  matter,  each  of  the  three  to  lose 
one-third  .  ot  the  fl,000 ;  that  def aidant's 
counsel  was  lulled  into  a  sense  of  security 
by  the  conduct  of  plaintiff  and  his  attomeya 

The  apidication  and  the  evidence  is  too 
long  to  refer  to,  except  in  a  brief  manner, 
which  we  shall  attempt  to  do.  The  evi- 
dence of  Pendant's  counsel  is  that  he  had 
no  actual  knowledge  -of  the  filing  of  plain- 
tiff's amendment  March  21,  though  he  ad- 
mits constructive  notice  by  the  notation  on 
the  notice  book,  which  he  says  he  examined 
from  time  to  time,  bat  had  never  seen  this 
filing;  that  during  the  years  plaintiff's 
eoons^  Jordan,  lived  at  Des  Moines ;  that  he 
did  not  know  that  Mr.  Remley  was  in  the 
case  before  the  default  was  entered;  that 
Bemley's  name  did  not  appear  on  the  rec- 
ords, appearance  docket  or  bar  dockets ;  that 
be  did  not  know  that  any  appearance  had 
been  made,  or  amendment  filed,  or  any  de- 
fault would  or  could  be  called  until  after 
the  judgment  bad  been  entered,  court  ad- 
Jonmed,  and  execution  ordered;  that  sev- 
eral times  the  court  proposed  to  drop  the 
ease  from  the  calendar  for  want  of  prosecu- 
tion, but  In  Menace  to  the  non-residence 
of  plaintiff  and  bis  counsel,  counsel  for  de- 
fendant  asked  the  court  to  let  the  case  rest 
without  dlmrfasal  or  other  order;  that  the 


case  was  UxoppeA  a  time  or  two  In  his  ab- 
sence; that  Mr.  Bemley  was  present  in  court 
in  the  forenoon  of  July  28,  but  did  not  ask 
for  default  while  Henderson  was  present; 
that  Heudersm,  because  of  the  stipulatlimr 
had,  in  good  faiUi,  cndeav(»red  to  preserve  the 
status  of  the  case  awaiting  a  determination! 
of  the  otb«r  case;  when  the  application  to- 
vacate  was  first  filed.  Henderson  bad  for- 
gotten Qie  written  stipulation,  bat  remem- 
bered. In  a  general  way,  that  there  was  an 
understanding  of  that  import,  and  lat&r 
found  the  written  stipulation,  which  was  set 
up  In  the  amendment.  The  same  judge  made 
the  order  vacating;  the  judgment  who  had 
originally  rendered  the  Judgment 

In  defendant's  application  is  a  showing 
of  merits.  Brlehy,  the  defense  is  that  plain- 
tiff is  not  the  real  party  in  Interest  having 
sold  or  assigned  his  interest  In  the  matter 
to  another,  and  that  GralgwidE.  In  this  mat- 
ter, was  not  acting  for  the  bank,  bnt  that  he 
was  in  fact  an  agent  of  the  plaintiff,  and  in 
his  employ,  and  was  acting  for  plaintiff  only ; 
that  Cralgwick  had  been  interested  In  the 
land  trade,  out  of  wMch  the  d^^oslt  grew, 
and  tbat  he  had  been  paid,  as  such  agent 
$400  in  money  as  cooamlssion ;  that  the  bank 
bad  nothing  to  do  with  It  and  assumed  no 
responsibility  for  it,  and  that  If  plaintUTa 
own  agent  violated  bis  Instructions,  and 
used  the  papers  in  a  deal  with  the  savings 
bank,  this  defendant  Is  not  responsible;  The 
facts  upon  which  such  defense  rests  are 
set  out  in  the  application.  We  deem  it  unne- 
cessary to  go  into  the  evidence  In  further  de- 
tail. Mr.  Henderson's  affidavit  or  evidence, 
Is  not  disputed  In  the  essential  points,  though 
there  is  some  conflict  as  to  some  points. 
Henderson  is  corroborated  at  some  points  by 
testimony  for  plaintiff.  The  stipulation  be- 
fore referred  to  was  in  writing,  and  Is  not 
denied,  although  counsel  for  plaintiff  claim 
that  it  had  been  waived  or  abandoned  by 
the  conduct  of  counsel  for  d^endant  before 
set  out 

[1]  1.  Appellant  contends  that  the  two 
matters  referred  to  in  the  statute— that  is. 
the  showing  as  to  the  excuse  for  the  default 
And  the  showing  as  to  the  merits  of  the  de- 
fense—should have  been  tried  sepafttely. 
Appellant  did  not  ask  tiiat  this  be  done.  It 
was  competent  fbr  the  parties  to  waive  a  sep- 
arate trial  and  to  try  both  In  one.  Dolt^  v. 
Wortman,  183  N.  W.  814,  816. 

[21  The  statutory  requirements  seem  to  be 
somewhat  different  where  the  application  is 
made  during  the  same  term  (Code,  |  3790), 
and  where  the  application  is  made,  as  here, 
at  a  later  term  (Code,  section  4097).  After 
the  default  Is  set  aside,  the  case  will  be  tried 
on  the  merits.  Bnt  it  is  not  contemplated 
that  the  merits  of  the  defense  or  tiie  case 
shall  be  tried  ont  on  the  application  toova- 
cate  the  Judgment  A  prima,  fade  showing 
Is  all  that  is  required.  Johnson,  Lane  &  Oo. 
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T.  Nash-Wilght  Co.,  121  lowft,  178.  182,  96 
N.  W.  780. 

[3]  2.  Nnmerons  cases  are  dted  by  ap- 
p^ant  to  the  propoaftlon  tbat  mere  negll- 
gmce  of  ime's  attorney  Is  not  ground  for  set- 
ting aside  a  default,  and  tbat  Judgment 
flhovld  not  be  vacated  In  faror  of  one  who 
taUs  to  sbow  he  baa  a  defense  to  the  action. 
These  legal  pn^xnltkms  are  not  dieted. 
The  trial  court  found  aat  thwe  was  a  suffi- 
cient showing  to  excuse  deCendant's  default 
and  as  to  tbe  merits.  Considering  the  stlpn- 
latton  that  was  entered  Into  between  the  at- 
torneys,  plalntHTs  default  and  delay,  the  ne- 
gotiations for  settlement,  and  all  the  circum- 
stances In  the  case,  some  of  which  have  been 
before  stated,  we  are  of  opinion  that  the 
trial  court  did  not  abuse  Its  discretion  in 
setting  aside  the  default  and  granting  a 
new  trial  The  showing  as  to  defendant's  ex- 
case  for  the  default,  and  as  to  the  merits, 
was  sufficient.  As  sustaining  our  conclusion, 
see  Wallace  t.  Wallace,  141  Iowa,  306,  119 
N.  W.  752;  Bennett  T.  Carey,  72  Iowa,  478, 
34  N.  W.  291 ;  Fogarty  t.  Battles,  146  Iowa. 
01, 128  N.  W.  962 ;  Orlatt  t.  Orlatt.  174  Ivwa, 
512, 621, 106  M.  W.  687;  Bellley  t.  Klnkead, 
181  Iowa,  616,  166  N.  W.  80. 

C4]  B.  The  trial  court  has  a  large  discre- 
tion in  rallDg  on  an  application  to  set  aside 
a  deCaiilt,  particularly  where  a  new  Mai 
is  granted,  rather  tlian  where  It  is  reused, 
and  unless  there  was  a  manifest  abuse  of 
such  discretion  in  permitting  a  trial  upcm 
the  merits,  the  order  of  the  court  will  not  be 
disturbed.  Hueston  v.  Insurance  Co.,  161 
Iowa,  C21,  143  N.  W.  666;  Rock  Island  Plow 
Ca  T.  Blxby,  166  Iowa,  559,  560.  147  N.  W. 
880;  Nels  7.  Rider.  186  Iowa,  781,  784,  171 
N.  W.  150;  Foley  v.  Brewing  Co..  116  Iowa, 
176,  89  N.  W.  230;  Sitzer  v.  Fenzloif,  112 
Iowa,  491,  84  N.  W.  614. 

4.  Ag  we  understand  the  record,  d^end- 
ant  filed  its  answer  on  the  same  day  that 
the  petition  to  vacate  the  order  was  tiled, 
and  tendered  answer  by  attaching  a  copy  to 
tba  ai^cation.  The  terms  imposed  the 
trial  court  Ui  vacating  the  Judgment  wm 
that  jydgmoit  was  rendered  against  dtfemd- 
ant  for  the  costs  until  tiiat  time;  The  order 
does  vacate  the  Judgment,  and  permits  de- 
fendant to  defend,  and  set  the  case  down, 
for  trial  at  the  luat  term.  It  made  no  ref- 
wenoe  to  nUng  answer  1^  deCendanL  Since 
appellant  contends  that  the  answer  was  pre- 
maturely filed,  appellee  is  now  glrai  leave 
to  reflle  the  answer,  or  perhaps  counsel  may 
agree  that  the  answer  already  filed  may  be 
BO  couiddered. 

Th»  Judgment  and  order  of  the  district 
court  Is  affirmed. 

STEVENS,  a  J.,  and  WHAVBR  and  DB 
GRAFF,  JJ.,  concur. 


HESS  V.  MASTERS  ot  al.    (No.  34012.) 

(Supreme  Court  of  Iowa.   Jan.  10^  1828.) 

r.  Appeal  sad  srrw  «=9lOIO(l)-Flsdls|  that 
hnsfeand  was  twasr  of  property  sot  dhtarbed 
ifl  salt  hy  wlfiTi  erodtter. 

Where  the  evldnice  showed  that  the  lease  of 
a  hotel  and  its  fumlBhings,  the  proceeds  of 
whicb  a  wife's  jadgment  creditor  sought  to  se- 
quester, were  sold  and  assigned  to  the  husband 
by  the  former  owners,  and  that  he  paid  the  con- 
sideration, borrowing  part  of  it  from  a  third 
person,  and  that  the  husband  and  wife  were  co- 
workers in  the  management  of  the  hotel,  a 
finding  that  the  husband  was  the  owner  will  not 
be  distorbed,  though  the  hotel  was  conducted  in 
the  wife's  name. 

2.  Fraudulest  eoaveyasoes  «=al04(2)  —  Wife 
may  piva  earslags  to  hssband  as  agslast  cred- 
itors. 

As  against  a  wife's  judgment  creditor,  it 
was  her  privilege  to  work  for  her  husband  in 
the  management  of  s  hotel,  and  five  him  the 
benefit  of  her  earnings  if  she  diose  to  do  so. 

3.  Esteppel  «B7^HBSbsnd  not  estepped  to 
dalsi  ownsrshlp  as  agalast  wlfi^s  eredlter. 

A  hoaband  owning  the  lease  and  fumlshii^ 
of  a  hotd  Iteld  not  estopped  from  dalming  the 
proceeds  of  a  sale  thereof  as  against  a  Ju^ment 
creditor  of  the  wife,  v^ose  Judgment  was  cre- 
ated before  he  acquired  the  property,  though 
he  permitted  the  wife  to  represent  herself  as 
the  owner  and  manager  of  the  hotel,  and  to 
handle  its  earnings,  and  permitted  her  to  as- 
sume the  initiative  and  control  in  the  purchase 
of  a  new  business,  and  received  from  her  a 
bill  of  rale  to  the  property. 

4.  Estoppel  «=»53— Par^  sstoppsd  sunt  latond 
sots  te  be  relied  es. 

The  fundamental  principle  of  estoppel  is 
that  the  party  against  whom  the  claim  is  made 
intended  that  the  par^  claiming  the  estoppel 
should  rely  to  his  prejudice  on  ^e  sets  alleged 
to  create  the  estoppel.  | 

5.  Estoppel  «3»29(l)—GraBtee  sot  estopped  by 
deed  ualsss  oiaimlng  thereaader. 

While  a  grantor  is  estopped  as  against  the 
grantee  by  the  recitals  of  his  deed,  a  grantee, 
by  accepting  a  deed  and  going  into  possession,  is 
not  estopped  to  deny  the  Utle  oE  his  grantor 
unless  he  claims  under  the  deed. 

Appeal  from  District  Court,  Ddaware 
County;  E.  B.  Stiles,  Judge, 

Action  in  equity  by  plainUfl,  as  Judgment 
creditor,  to  subject  certain  property  allseed 
to  be  owned  by  Elsie  Masters,  aa  Judgment 
debtor,  and  claimed  to  have  been  conveyed 
1^  her  to  defendant  George  Masters  to  de< 
fraud  plaintiff.  The  opinion  stotes  the  facts. 
i>ecree  entered  lu  favor  ot  defendants,  and 
plaintiff  appeals.  Affirmed. 

Vorls  &  Haas,  ot  Marion,  and  Arnold  ft 
Arnold,  of  Uandwoter,  for  app^nt 

Carr  &  Oarr  ot  Mandiester,  and  Edwards, 
Longley.  Bansier  ft  Elarrls,  of  Waterloo,  for 
appellees. 
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BBSS  T.  MASTERS 
(IIIN.W.) 


DB  OBArr,  J.  In  1813  a  Jndgnent  In 
ttTw  at  tbe  i^lntlfl  Hen  was  entared 
against  deCmdants  Oaorge  and  Blsle  BAaa- 
tecB,  tanaband  and  wtta.  BubseqnenUy  the 
Jndgmeiit  against  Gefarga  was  set  aside  upon 
a  Showing  that  he  bad  been  discharged  In 
banlmiptcy  in  1811. 

In  1915  tlie  Masters  went  into  poMOaaiop 
ct  tbe  Globe  Hotel  at  Uancliester,  Iowa*  and 
continued  tlie  management  «E  the  buidness 
until  a  short  time  prior  to  the  commence- 
ment of  tbe  Instant  suit.  In  1919^  having 
pnrcbased  tbeBowen  Cafe.UvaB  decidedly 
Uie  Mastera  to  sell  the  eaulpment  of  tbe 
Globe  H(4^  and  for  tbia  purpose  a  public 
aale  waa  advertlaed  and  tbe  pr<^>ert7  was 
sold  for  $600.  Plaintiff  seeks  to  sequester 
In  tbia  action  tbeae  proceeds,  now  in  the 
hands  of  tbe  defendant  Heaow,  clerk  of  the 
sale. 

It  further  appears  that  a  few  days  b^ore 
the  aale  a  blU  of  sale  of  tbe  property  In 
question  waa  executed  and  deUvered  br  Elsie 
to  George  Blasters,  and,  tiUa  fiict  having  been 
caUed  to  tbe  attention  of  the  plaintiff,  ex- 
eeotion  was  issued  on  tbe  Judgment  against 
IHlale,  and  the  moneys  in  the  custody  ot 
Clerk  Hesner  were  gamiabed. 

On  December  17,  1919,  George  Masters 
served  on  the  sheriff  a  written  notice  of  bis 
ownqrsbip  ot  tbe  funds  In  qneatifm.  Tbere- 
upou  the  petition  in  this  case  was  filed  in 
wbldi  it  Is  sought  to  set  aalde  the  blU  of 
sale  as  fraudulent,  and  to  confirm  the  lien 
of  tbe  execution  upon  tbe  i^oceeds  ot  the 
sale.  Defendant  George  Haatera  filed  an- 
swer declaiming  any  rl^ts  under  the  bill 
of  sale  from  his  wife,  and  claiming  title  aa 
the  real  owner  under  the  original  bill  of  sale 
to  him  from  (bo  taaan  owner. 

TbiB  action  la  predicated  oa  Cod^  i  4087 
et  aeq.,  and  Is  in  tlie  nature  of  a  credltor'a 
bill.  The  lasues  presoit  two  queatima  oa 
this  appeal:  (1)  Is  defendant  Bbde  Mastera 
the  owner  of  tbe  property  sought  to  be 
subjected  to  tbe  payment  of  the  urisatiafled 
Jadgmoit  held  against  her  by  i^alntlff?  (2) 
Does  an  eatoppel  either  by  deed  or  in  pals 
arlae  to  predude  George  Mastera  from  as- 
serting bis  claim  of  title  to  tbe  property  In 
question? 

[1,2]  1.  Who  Is  the  real  owner?  Tbia  is 


by  gift  or  porchaaei  There  la  no  daim  tbat 
a  gift  to  her  was  made,  and  tbe  evidence 
establlahea  with  reaamable  cotalnty  thMt 
the  haaband  pnrdiased  tbe  isfv^ty  in  the 
first  Inatanoe  and  never  patted  with  the  title. 

We  are  not  inclined  to  disturb  the  finding 
of  the  trial  court  In  answer  made  to  the 
first  question  presented. 

[3]  2.  Do  the  acts  and  osndnct  of  Qttawo 
Mastera  in  rdatlon  to  the  bot^  barineaa 
estop  him  from  claiming  the  benefits  of  the 
proeeeda  of  the  sale  as  against  the  claim  of 
plaintiff?  This  estoppel  is  predicated  on  tbe 
following  facts  and  dicumstances:  (a)  law 
exeeutioD  and  d^very  of  tike  bill  ot  sole  19^ 
£1^  to  George;  (b>  that  Geotge  pennlttad 
bis  wife  Elsie  to  represent  beradf  to  the 
public  aa  tbe  owner  and  manager  ot  tSta 
Globe  Hotel;  «d  that  George  permitted  IDUe 
to  assume  tbe  InitlatlTe  and  cmtrol  in  Om 
purchase  of  the  Bowmi  Caf6;  W  that  George 
Impliedly,  if  not  expressly,  pelmitted  to 
handle  all  earnings  ot  tbe  Globe  Batel  and 
deposit  same  in  tbe  bank  In  tbe  name  of 
"John  Groyle^  by  BL  M." 

[4]  The  fundamental  principle  of  eatoppel 
ia  that  the  party  against  whom  the  claim  la 
made  Intended  tbat  tbe  party  rfatminy  the 
estoppel  should  rely  to  his  prejudice  upon 
the  acts  alleged  to  create  tbe  estoppeL  May 
it  be  said  that  there  was  any  intentioD  on 
the  part  of  George  Masters  that  tbe  itfalntlff 
should  lely  ujfoa  tbe  bill  of  sale  to  eatabllsb 
tbe  fact  that  tbe  property  bad  previously 
been  owned  by  flOsie  Masters?  Witti  or  with- 
out tbe  bill  of  sale,  tbe  question  renudna. 
Who  is  the  true  owner  of  the  ^rapedy.  Had 
no  bill  of  sale  been  mada^  George  Masters 
had  the  rl^t  to  dUm  tbe  jftaperty,  and  tbe 
bill  of  sale  created  no  greater  or  less  right 
in  him.  In  bis  answer  to  plalntifl'B  peti- 
tion be  disclaims  and  r^udlates  it  * 

[S]  We  recognize  tbe  rule  that  a  grantor, 
as  against  the  grantee,  may  be  estopped  by 
the  recitals  of  the  Instrumoit,  thereby  creat- 
ing an  estoppel  by  deed.  However,  the  gran- 
tee accciptlng  a  deed  ^nd  filing  Into 
pocaesaion,  is  not  estopped 'to  deny  the  title 
of  bis  grantor  unless  he  claims  under  tbe 
deed.  In  the  instant  case  it  is  obvions  that 
the  plaintiff  extended  no  credit  to  the  wife, 
£:isle,  in  reliance  upon  the  fact  that  she  was 


tike  primary  and  ctmtrolling  fact  question,  the  owner  ot  tbe  hotel  i»operty,  ^ce  tbe 


The  evidence  diacloaea  that  tbe  leaae  of  tbe 
hot^  togethw  with  tbe  furnishings,  was  sold 
and  assigned  to  George  Masters  In  1910  by 
tiie  then  owners.  It  also  tends  to  prove  that 
treorge  paid  in  consideration  therefor  be- 
tween 9800  and  |900  and  that  he  borrowed 
1450  from  his  brother-in-law  to  complete  his 
first  payment  <m  the  purchase  iwice.  George 
and  bis  wife  were  coworkers  in  the  manage- 
ment of  the  hotel,  but  the  wife  possessed  the 
managerial  ability.  It  was  her  privilege  to 
work  tor  ber  buaband  and  give  him  tbe  brae- 
fit  of  ber  earnings  if  abe  chme  to  do  ao.  The 
wife  could  have  acquired  tbia  property  tithra 


indebtedness  upon  which  tbe  Judgment 
against  Elsie  was  entered  was  created  years 
before  tbe  property  In  questbm  was  acquired 
by  Qootge  Masters.  This  is  also  true  as  to 
the  other  facta  and  drcomstances  upon 
which  the  estoppel  is  predicated.  Had  the 
plaintiff  eztmded  credit  to  Elsie  vapoa  any 
<me  of  the  facta  or  drcumstancea  alleged  and 
claimed  by  idaintiff,  then  George  Masters 
would  be  estcwed  to  claim  ownwshlp  to  dfr 
feat  the  creditor's  rlgbta  As  to  a  Jndgmait 
creditor  of  an  antecedent  ^ebt,  tbe  real  own- 
er of  property  sought  to  be  attached  is  not 
estopped  to  aet  up  a  claim  of  ownership 
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igaiOBt  sndi  creditor  of  the  axoiftrent  owner 
of  tbe  property.  DeVore  v.  Jones,  82  Iowa, 
W,  47  N.  W.  886;  Moore  V.  Bawltnga,  187 
Iowa.  284.  114  N.  v^.  1040;  HiU  t.  Van 
Sandt,  1  Kan,  App.  307,  40  Pac.  076;  Bonquot 
et  aL  T.  Awad.  S4  OU.  B5,  1S3  Pac  UOl; 
16  Cyc.  728. 

That  the  dalma  of  plaintiff  may  be  more 
Clearly  nndorstood^  we  will  recite  the  ma- 
terial facts  as  disclosed  by  the  record  In 
these  particulars. 

The  business  of  the  hotel  from  the  b^ln- 
nlng  was  clilefly  managed  and  conducted  by 
the  wife,  Blale,  and  the  statimiery  of  the 
hotel  disclosed  the  name,  "Mrs.  Elsie  Mu- 
ters,  Proprietrees."  This  was  pwmltted  be> 
cause  of  her  superior  ability  as  a  manager 
and  also  because  of  her  reputation  in  the 
oommnnlty  tor  good  cuisine.  It  Is  also  true 
that  the  element  at  fear  actuated  defendants 
In  their  business  career.  George  had  gone 
thnraj^  bankruptcy,  and  It  is  apparent  that 
nether  George  nor  his  wife  understood  the 
^ect  of  bankruptcy  and  his  discharge. 
They  must  have  known  that  it  did  not  pre- 
vent a  Judgment  being  altered  against 
George,  although  it  was  subsequently  set 
aside.  Elsie  testified:  "I  was  afraid  of  that 
bankruptcy  deaL"  It  is  reasonable  to  sup- 
pose that,  had  Qi^  known  the  true  effect 
of  his  discharge,  no  camouflage  In  the  con- 
duct of  the  hotel  would  have  existed.  Com- 
mon sense  would  have  dictated  that  tlie  de- 
posits In  the  bank  should  be  made  In  the 
name  <tf  George  Masters.  The  same  is  true 
In  the  purchase  of  the  Bowm  Ca.t6  property, 
and  in  the  recognition  of  Mrs.  Masters  as  the 
proprietress  and  manage-  of  the  Globe  Hot^. 

At  the  time  It  was  decided  b>  sell  the  fur- 
nlshlngs  and  eqn^mient  of  Uie  Globe  Hotel 
handbUla  and  newspaper  notices  were  print- 
ed vrblt-b  originally  bore  the  signature  of 
"Elsie  Masters,  owner."  George  took  jthe 
copy  of  these  adTWtlaements  to  the  printer, 
but  at  that  time  they  were  unstened.  The 
printer  presumed  that  Elsie  Masters  was  the 
owner,  and  attached  her  name.  This  waa 
later  changed.  1^  appearance  of  the  plain- 
tiff on  the  streets  of  Manchester  at  this  time 
was  the  Immediate  cause  of  the  execution 
and  delivery  of  tlie  bill  of  sale  by  Elsie  to 
George,  but  this  intddmt  in  no  wise  changed 
the  true  sltnatlon  as  to  ownership. 

The  evld«ice  also  discloses  that  a  receipt 
tor  9300  In  payment  of  the  property  was  Is- 
sued In  her  name  at  the  time  of  the  purchase 
of  the  Bowen  Gaf<£,  and  it  Is  conceded  that 
Mrs.  MastOTs  again  took  the  Initiative,  and 
ttiat  she  p»8onally  attended  to  the  purchase 
of  most  of  the  caf6  equipment.  Prior  to  the 
suit  this  receipt  was  corrected,  and  the  name 
"Elsie"  was  changed  to  "George"  at  his  in- 
stance and  request 

It  also  appears  that,  as  early  as  Mandt, 
1014,  a  bank  account  was  opoied  with  the 
Delaware  County  Savinga  Bank  in  the  name 


of  *'John  Gioyle,  by  E.  M."  J<^  C^t^Ie  was 
Elsie's  father.  In  this  account  were  deposit- 
ed the  earnings  of  the  Globe  HoteL  This 
conUnued  until  January,  1019,  when  tibe  bal- 
ance of  9720.26  was  withdrawn,  and  a  new 
account  was  opened  In  the  name  of  Geoi^ 
Masters.  During  all  of  this  time  George 
knew  the  ctmditimk  of  the  Innk  account,  and 
in  fact  opened  the  original  account  htanself. 

Unless  it  Is  shown  that  plaintiff  has  been 
prejudiced  in  the  collection  of  his  Judgment, 
he  Is  not  in  a  position  to  successfully  plead 
an  estoppel  It  is  not  so  tiurarn  whether  we 
view  these  incidents  sii^ly  or  collectlrely. 
Wherefore  the  Judgment  entered  by  the  trial 
court  is  affirmed. 

STEVENS,  C.  J.,  and  WEAVER  Ud 
PBESTON,  JJ.,  concur. 


LISTER  V.  CHICAGO,  R.  I.  &  p.  RY.  CO. 

(No.  33993.) 

(Supreme  Court  of  Iowa.   Jan.  10,  1922.) 

1.  Railroails  <@=»443(2)--Kni)na  of  oattle  by 
ears  provable  l>y  circumstantial  avldaace. 

That  plaintiff's  cattle  were  hilled  by  de- 
fendant's railroad  train  may  be  shown  1^  dr- 
cnmstantial  evidence,  thoagfa  so  witness  saw 
the  alleged  killing. 

2.  Railroads  «=3443(2)~EvIdsRcs  held  to  show 
killing  of  oattle  by  train. 

CSrcnmstantial  flvidenee  heti  to  warrant  a 
finding  that  plaintiff's  cows,  whose  bodies  were 
found  at  the  foot  of  a  steep  slope,  down  which 
they  would  likely  have  been  thrown  by  the 
colliBion  with  a  moving  train,  were  killed  by 
defendant's  train. 

3.  Railroads  iS=>443(t)-Owner  of  oattle  klfi- 
ed  ttot  bound  to  sliow  negllgeaoa  beyosd  rea- 
sonable doubt. 

While  an  owner  of  cows  cannot  recover  for 
their  alleged  killing  by  a  railroad  train,  on 
evidence  of  circumstances  showiofr  no  more 
than  a  possibility  that  the  injury  was  chargea- 
ble to  the  railroad's  negligence,  he  is  not  bound 
to  prove  either  negligence  or  proximate  cause 
be;ond  a  reasonable  doubt. 

4.  Railroads  ®=9446( 2)— Proximate  oaiiso  of 
injury  to  animals  question  for  Jury. 

The  proximate  cauBe  of  the  death  of  cows 
alleged  to  have  been  killed  by  a  railroad  train 
is  under  all  ordinary  circumstances  a  question 
of  fact,  and  where  it  depends  on  circumstances 
from  which  reasonable  minds  may  reasonably 
draw  different  conclusions,  or  where  all  the 
known  facts  point  to  defendant's  negligence,  the 
snbraission  of  the  question  to  the  Jnry  is  not 
error, 

5.  Railroads  «=9430^Not1oe  of  loss  esaentliU 
to  reeevery  of  dosblo  riamagea  lor  kllllsa 
•took. 

Under  Code,  |  206B,  provldhig  for  double 
damages  for  the  killing  m  live  stock  by  the 
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operatloo  of  trains,  plaintiff  ia  not  entitled  to 
reooTCT  double  daiaages  withoat  ahowinf  that, 
80  daya  or  more  before  anit,  be  gave  defend- 
ant notice  In  writtng,  accompanied  bj  affidavit 
stating  tbe  amount  of  Mb  actual  damage  and 
that  defendant  failed  to  make  payment,  and 
bence  it  was  error  to  charge  that,  if  plaintiff 
hod  established  the  fact  that  his  stock  was 
kSIed  bj  defendant's  train,  he  would  be  en- 
tfOed  to  teeorer  double  bis  aetnal  damag*. 

6.  Rollroaih  «=s>430— Exeeaalve  demand  defeats 
rtoovery  of  double  damagaa  for  klllino  atoek. 

A  railroad  company's  right  to  resist  pay- 
ment of  double  damages,  nnder  Code,  i  20&6, 
for  the  killing  of  cows,  is  not  conditioned  on 
its  ability  to  show  bad  faith  on  tbe  owner's 
part  with  respect  to  the  actual  damagea  claim- 
ed by  him,  and  it  is  enough  tbat  Un  demand 
made  was  clearly  exceastTe. 

7.  Railroads  «=>430— VenHct  Tor  double  daM- 
ages  for  killlao  oowa  hold  to  show  exoasslve 
diUm  la  notlM  tf  lots. 

Where  tbe  owner  of  two  cows  killed  a 
railroad  train  gave  notice  of  loaa  to  the  rail- 
road, demanding  a  single  gross  sum  of  ^400, 
a  verdict  in  his  favor  for  a  single  gross  sum 
of  9300,  under  Inatructioos  requiring  the  jury 
to  double  tbe  actual  damagea,  demonstrated 
conclusively  tbat  tbe  claim  made  was  material- 
]j  in  excess  of  tbe  actual  damages,  and  enti- 
tled defendant  to  have  judgment  entered  for 
one-half  the  amount  of  the  verdict,  and  the 
court  could  not  speculate  that  tbe  verdict  may 
have  been  for  double  the  value  of  one  cow. 

Appeal  from  District  Court,  Jasper  Coun- 
ty; H.  r.  Wagnor,  Jodse. 

Actltm  at  law  to  recover  damagea  for  the 
alleged  kllUng  of  two  cows  belonging  to  tbe 
{daintier.  Verdict  and  Judgment  for  plain- 
tlfl.  Defendant  appeals.  Reversed  and  re- 
manded. 

O.  O.  McLain,  of  Newton,  and  J.  O.  Gamble 
and  A.  B.  Howland,  botb  of  Des  Moines,  for 
appelant. 

Boss  B.  Mowxy,  of  Newt<Hi,  for  aweUea. 

WBAYEB,  3.  action  was  broa^t  at 

law  to  recover  double  damages  for  the  al- 
leged kUUng  of  two  coWB  by  the  oporatlon 
of  detoxdanf  s  callway  train.  Tb»  petition 
amtalns  the  usual  allegation  of  defendant's 
failure  to  ivoperly  fence  its  right  of  my, 
and  that  by  reasra  thereof  plaintiff's  cows 
went  upon  the-  railway  tra<^,  i^ere  they 
w&ee  strati  and  killed  by  defendant's  train. 
The  value  of  the  animals  was  alleged,  to  be 
$400.  It  was  further  averred  that  plalntifC 
had  caused  notice  and  affidavit  of  such  loss 
to  bei  served  upon  defendant  more  than  30 
days  before  the  vcttoi  was  begun,  and  Judg- 
ment was  dmanded  for  $800.  D^endant  de- 
nied the  allegatims  of  die  petition  gencnU- 
ly.  There  was  a  trial  to  a  Jury  which  re- 
turned verdict  for  plalntUC  for  $300.  Motion 
tor  new  trial  was  denied,  as  was  also  a 


motion  by  the  defendant  for  a  redncUw  of 
the  amount  of  the  verdict. 

[1-4]  T.  The  defendant's  first  prt^sition 
for  a  reversal  of  tbe  judgment  below  is  that 
the  verdict  of  the  jury  has  no  support  In 
the  evidence.  The  point  la  not  well  taken. 
It  is  true  no  witness  testifies  to  seelna  the  al- 
lied killing,  but  It  has  been  too  often  held 
that  such  fact  may  be  shown  by  circumstan- 
tial evidwce  to  Justify  us  in  panalog  to  argue 
tbe  pr(^K>aitlon  of  law.  That  the  rule  has 
sui^rt  In  our  own  cases  la  abundantly  shown 
by  the.  precedents  cited  by  the  appellee.  Van 
Slyke  r.  Railroad  Co.,  80  Iowa,  620,  45 
N.  W.  396;  Brockart  v.  Railroad  Co.,  82 
Iowa,  360,  47  N.  W.  1026;  Daugherty  v.  Rail- 
road Co.,  87  Iowa,  276,  54  N.  W.  219 ;  Kenne- 
dy V.  Railroad  Co.,  90  Iowa,  754,  57  N.  W. 
862;  Cox  v.  Railroad  Co.,  77  Iowa,  478,  42 
N.  W.  429.  In  this  case  there  Is  no  evidence 
tending  to  show  that  tbe  two  cows  found 
lying  dead  by  the  track  died  of  disease,  or 
were  klUed  by  lightning,  or  vlc^nce  of  any 
kind,  oth»  than  was  inferable  from  the  fact 
that  the  defective  fence  afforded  an  entrance 
for  the  Btoc^  to  the  track;  that  the  dead 
bodies  lay  at  the  foot  of  a  steep  slope  from 
the  track,  down  which  slope  the  bodies  would 
likely  have  been  thrown  by  collision  with  a 
moving  train;  that  tbe  bodies,  or  at  least 
one  of  them,  showed  visible  external  marks 
of  Injury;  that  the  moving  or  twisting  of  the 
heads  ot  the  carcasses  produced  grating 
sounds  as  of  broken  bones;  that  from  the 
track  to  the  carcasses  there  was  a  trail  brc^- 
en  through  the  weeds,  such  as  might  have 
been  produced  by  their  falling  or  sliding 
down  the  slope;  all  which,  and  the  absence 
of  any  other  reasonable  theory  or  explana- 
tion of  the  killing  by  other  means,  fully  Jus- 
tified the  conduslon  of  the  jury  that  the  ani- 
mals were  injured  by  a  train  moving  oa  the 
defendant's  railway. 

Appellant  claims  In  ^ect  that  drcnmstan- 
tial  evidence  is  insuffldent  unless  it  adudes 
every  other  hypothesis  than  the  negllgoice 
of  the  defendant.  The  rule  contended  for 
is  often  applied  In  criminal  cases,  but  It 
Is  thoroughly  well  settled  tbat,  while  plain- 
tiff cannot  recover  upon  evidence  of  drcum* 
stances  which  show  no  more  than  a  possiUll- 
ty  that  the  injury  is  diargeable  to  the  de- 
fendant's negllgrace,  he  Is  not  bound  to  pibve 
either  negligence  or  proximate  cause  b^ond 
a  rrasonable  doubt  Proximate  cause  Is,  un- 
der all  ordinary  circumstances,  a  question 
of  fact,  and  where  it  depends  upon  drcmn- 
stances  from  which  reasonable  minds  may 
reasonably  draw  different  conclusions  or 
where  all  the  fcnovrn  fiacts  point  to  the  n^ 
ligence  of  the  defradant,  the  submission  of 
tt»  question  to  the  Jury  is  not  oror.  29 
Cya  632;  Brownfleld  t.  Ballroad  Co.,  107 
Iowa,  268, 77  N.  W.  1038;  Schoepper  v.  Chem- 
ical Co.,  113  Mich.  582.  71  N.  W.  1081;  Jw^ 
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er  v.  RaUroad  Oo.,  52  Wis.  150,  8  N.  W.  862; 
Ijaude  T.  Cudahy,  139  Iowa,  699,  117  N.  W. 
1063.  To  caU  for  the  appUcatlon  of  tbe  rule 
contODded  for  by  appellant,  It  must  appear 
that  the  proved  facts  are  at  least  equally 
consistent  with  some  other  reasraable  theory 
thaii  the  fault  or  negligence  of  the  defendant 
^le  record  in  tiie  instant  case  Is  quite  bar- 
len  ot  proof  of  that  kind.  The  finding  of 
defendant's  negligence  has  sufficloit  suppOTt 
in  the  testimony. 

[i]  II.  Moie  than  30  days  b^ore  Uila  ac- 
tion was  b^un  the  plaintiff  serred  written 
notice  of  bis  loss  upon  the  defendant,  togetb- 
er  witb  an  afBdavit  stating  tlie  value  of  the 
animals  killed  to  be  |400,  and  demanding 
pajment  of  that  amount  In  submitting  tbe 
issues  to  the  Jui7i  tbe  court  diarged  that  If 
plaintiff  bad  established  the  fact  that  hia 
stock  had  bem  UHed  by  defoidant's  train, 
and  that  audi  Injury  was  occasioned  by  rea- 
son of  defendant's  failure  to  properly  fence 
its  right  of  way,  then  pialnttfl  was  entitled 
to  recover  douUe  tbe  actual  damage  so  sus- 
tained by  bim.  As  to  tbe  form  and  substance 
of  a  verdict  for  plaintiff,  the  court  gave  tiie 
following  instruction: 

"If,  guided  by  these  inBtructione,  you  find 
for  the  plaintiff,  then  you  will  determine  the 
■actual  valae  of  said  cows  at  tbe  time  of  their 
death,  and  return  your  verdict  in  favor  of  the 
plaintUf  for  twice  or  double  the  amount  of 
such  actual  value  as  found  by  you,  without  In- 
terest Bat  in  no  event  can  your  verdict  ex- 
'ceed  the  sum  of  $800." 

The  Jury  returned  a  general  verdict  for 
tbe  plaintiff,  assessing  his  recovery  at  $300. 
Thereupon  the  defendant  moved  that  judg- 
ment be  entered  upon  said  verdict  In  favor 
of  plaintiff  for  $150,  and  no  more,  on  the 
ground  that,  assuming  the  jury  to  have  fol- 
lowed the  Instruction  just  quoted,  tbe  actual 
value  of  tbe  cows  must  have  been  assessed  at 
$160,  and,  plaintiff  having  demanded  pay- 
ment of  $400,  a  sum  far  in  excess  of  the  real 
damage  sustained  by  him,  he  cannot  be  al- 
lowed to  recover  the  penalty.  This  motion 
was  denied,  and  defendant  assigns  error  on 
the  ruling.  Judgment  was  entered  for  plain- 
tiff upon  tbe  verdict  for  $300,  and  to  this 
exception  Is  also  taken. 

Under  the  statute  providing  for  the  recov- 
ery of  double  damages  (Code,  S  2055),  and  the 
decisions  of  this  court  construing  and  apply- 
ing its  provisions,  we  are  constrained  to  hold 
there  was  prejudicial  error  In  tbe  Instruc- 
tion last  above  quoted,  to  the  effect  that  a 
finding  for  plaintiff  would  as  a  matter  of  law 
entitle  him  to  an  assessment  of  double  dam- 
age&  Under  the  issues  joined  a  flnding^by  tbe 
jury  that  the  animals  were  killed  by  defend- 
ant's train,  by  reason  of  defendant's  failure 
to  properly  protect  its  track  by  frace  as  re- 
quired by  law,  would  «ititle  plaintiff  to  re- 
cover his  acttfal  damages,  even  If  he  had  failed 
to  show  compliance  with  the  statutory  condi- 


tion for  recovery  of  donUe  damages.  To  recov- 
er double  damages  he  was  required  to^nake 
the  additional  showing  that,  30  days  or  more 
before  the  suit  was  begun,  be  bad  given  de* 
fendant  notice  in  writing,  accompanied  by  af- 
fidavit, of  thQ  loss  he  had  so  sustained  and 
that  defendant  failed  to  make  paymmt  of  his 
d^and.  We  have  b^  that  tbe  ugArlt,  it  not 
the  letter,  of  this  statute  requires  that  this 
notice  shall  state  tbe  amount  of  the  actual 
damage  the  i^lntiff  claims  to  have  sustain- 
ed. Manwell  v.  RaUroad  Co.,  80  Iowa,  682. 
46  N.  W.  568;  Hend^  v.  Railway  Co., 
20  Iowa,  11.  And  failure  to  give  such  no- 
tice wlU  defeat  tbe  rl^t  to  recover  m<»e 
than  cmnpenaation  Cor  the  actual  lnJtU7< 

We  have  further  held  tiiat  in  order  to  re- 
cover doable  damages,  tbe  ^alntlfl  must  state 
in  good  faith  in  hia  written  notice  of  loss 
the  amount  of  his  actual  damage  th^by 
giving  the  railway  company  tbe  osvortunl- 
tj.  It  so  dlflpoaed,  to  make  good  to  him  his 
actned  looa  unburdened  by  any  penalty.  In 
so  ruling  we  have  said  that  "to  hold  vinin- 
tiff  can  flx  his  damage  at  any  mm.  bowerer 
exorbitant  or  unreascmabte,  and  demand  of 
the  company,  tbroti^  tbe  notice,  an  adjust- 
ment and  8ettl«nent  at  Uiat  amount;  or  be 
liable  tta  doable  the  actual  amount,"  would 
be  dearly  unjust  Binder  v.  Railway  Co.. 
162  Iowa,  600,  144  N.  W.  3S8.  In  the  cited 
case  the  plaintiff.  In  his  notice  to  Oie  com- 
pany, bad  stated  tbe  value  ct  tbe  y"*Tn*'« 
killed  at  |4B0,  wbUe  the  Jury  assessed  the 
value  at  only  $276,  and  this  discrepancy  was 
h^  suffldent  to  require  submlsslcm  to  the 
Jury  of  the  question  of  plaintiff's  good  faitli 
in  making  the  exces^ve  demand.  Later  In 
Pleice  V.  RaUway  Co.,  180  Iowa,  1385,  164 
N.  W.  182,  the  plaintiff's  notice  of  loss  stated 
the  value  of  the  animal  klUed  at  $200.  Suit 
was  brought  to  recover  double  damages  In 
the  sum  of  $400.  The  verdict  of  the  jury  was 
for  $380.  We  there  went  a  st^  farther  than 
In  the  Binder  Case,  and  held  in  effect  that 
as  double  damages  are  in  the  nature  of  a 
penalty  for  failure  to  pay  a  Just  demand, 
they  ought  not  to  be  Imposed  in  any  case 
where  the  demand  is  excessive.  Such  being 
the  conclusion  as  to  the  effect  of  the  statute, 
we  there  held  that  the  trial  court  erred  In 
refusing  the  defendant's  motion  for  theutry 
of  Judgment  for  actual  damages  only  as  in- 
dicated by  the  verdict  returned. 

[t,  7]  III.  Counsel  for  appellee  makes  tbe 
point  that  defendant  in  this  case  did  not 
plead  or  charge  bad  faith  on  plaintJ.fF's  part 
In  making  his  demand  for  $400  actual  dam- 
ages. We  think,  however,  that  the  r^ht  of 
the  defendant  to  resist  payment  of  double 
damages  Is  not  conditioned  upon  its  ability 
to  show  bad  faith  in  the  plaintiff.  It  is 
enough  If  the  demand  made  Is  clearly  exces- 
sive. It  Is  further  argued  that  the  evldwCe 
is  undit:puted  that  one  of  the  cows  killed  wa^: 
<^  tbe  value  ot  $260,  and  tbe  other  (the  oiw 
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showing  risible  external  marks  of  iojury) 
was  of  tbe  value  of  $160.  and  that  the  ver- 
dict is  explainable  on  the  theory  d  a  find- 
ing for  plain  tiff  tor  doiUile  tlie  value  of  the 
animal  last  mentioned,  and  should  be  sus- 
tained for  that  amount  It  is  not  within  the 
province  of  the  court  to  thus  amend  the  ver- 
dict, or  to  speculate  npon  the  reasons  leading 
the  Jury  to  its  conclusion.  Tbe  notice  of 
loss  given  the  company,  and  the  demand  for 
damages,  was  for  the  single  gross  sum  of 
$400,  and  tbe  verdict  returned  was  for  the 
Bln^e  gross  sum  of  $300,  thus  c<m<daBivel.\ 
demonstrating  that  the  claim  so  made  was 
very  materially  In  excess  at  tbe  actual  dam- 
ages. Under  the  record  before  us  we  must 
hold  that  the  court  erred  in  directing  tbe  Ju- 
ry that  Bt  finding  for  plaintiff  would  eitltle 
htm  to  a  recovery  of  douUe  damages. 

We  are  alao  of  tbe  (pinion  that  tbe  court 
sboald  have  sustained  the  defendant's  motion 
tor  judgment  against  It  for  one- hall  the 
amount  of  the  verdict  returned.  For  the  rea- 
sons stated,  the  judgment  below  is  reversed, 
and  cause  remanded  for  further  proceedings 
in  harmony  with  this  opinion. 

Beversed  and  rnnanded. 

STEVBNS.  0.  and  FBSSTON  and  DE 
OBAfiV,  JJ.,  concur. 


6RING0LF  V.  PARKHUR8T  AUTO  CO. 
•t  al.   (No.  33988.) 

(Supreme  Court  of  Iowa.   Jan.  10,  1922.) 

1.  Sales  <ts»425— Remsdles  of  purohaser  oa 
kraaoh  of  warranty  stated. 

A.  purchaser  on  breach  of  warranty  may 
elect  to  keep  the  thing  purchased  and  bring 
an  action  for  damages,  or  rescind  by  return- 
ing the  thing  and  luring  att  action  to  recover 
payments  made. 

2.  Sales  «s>92— Reiolssloi  arfsas  only  by  nu- 
tsal  consent 

Where  both  parties  testify  that  there  was 
ho  rescission  and  no  intent  to  rescind,  the 
court  cannot  find  that  Aere  was  a  rescission, 
as  rescission  involves  mutual  consent 

3.  PIsadlRg  «=»35S(I)— Aniondmeat  to  an- 
swer after  amsndment  of  petltios  held  er- 
roneously stricken. 

In  action  by  purchaser  of  truck  to  recover 
payments  made  on  the  ground  of  mutoal  re- 
sdsfiion  of  the  contract  of  sale,  where  plain- 
tiff amended  his  petition  after  answer  by  re- 
citing a  resale  of  the  truck  hy  tiie  defendants 
as  lowing  rescission,  court  erred  in  striking 
an  amendDMnt  to  the  answer,  specifically  re- 
dtlnff  eondWona  upon  which  llie  trade  had 
bssB  Mtamed,  and  alleging  tbe  purchase- 
money  mortgage  nnder  which  defendants  un- 
derstood the  truck  to  have  been  voluntarily 
surrendered,  and  that  tbe  resale  was  by  vir- 


tue of  a  surrender  under  tbe  mortgage,  and  in 
czdnding  the  mortgage  when  olfered  in  evi- 
dence. 

Appeal  from  District  Court,  Hamiltmi 
County;  B.  M.  Wright,  Judge. 

Action  at  law  to  recover  $600.13  on  an  al* 
leged  rescission  of  a  contract  of  purchase 
and  sale  of  a  Master  truck.  At  the  close 
of  the  testimony  the  court  directed  a  ver- 
dict in  favor  of  the  plaintiff,  and  judgment 
thereon  was  entered  accordingly.  Defend- 
ants appeal.   Reversed,  and  remanded. 

O.  J.  Henderson,  of  Webster  Oity,  fot  ap- 
ptilants. 

B.  O.  Bemley,  of  Webstw  Glt7,  for  aiv^- 
lea. 

De  ORAFF.  J,  In  August,  1910,  plalntifl, 
a  gravel  hauler,  purchased  a  B^ublic  truck 
from  defendants  for  $2,6S6J12,  and  paid 
$954.81  In  cash,  and  gave  a  series  of  notes 
for  $1S0.14  each  fw  the  balance  of  the  pur- 
chase price.  Lata  this  truck  was  returned 
to  defendants  on  account  of  Its  failure  to 
do  what  it  was  represented  it  would  do,  and 
a  new  contract  was  entered  into,  whereby 
it  was  agreed  that  plaintiff  would  exchange 
the  Republic  for  a  Master  truck,  valued  at 
$2,800.  It  was  further  agreed  that  $454.81 
paid  on  tbe  Republic  truck  should  be  ap- 
plied on  tbe  Master  truck.  PlalntUt  paid 
additional  cnsb  in  the  anm  of  ^46.^  or  a 
total  of  $600.1S,  and  gave  a  series  of  notes 
of  $175.04  each  for  the  balance. 

It  is  the  claim  of  the  plaintiff  that  the 
Master  ti'uck  was  unsatisfactory  for  gravel- 
ing roads,  and  for  this  reasim  it  was  re- 
turned to  the  def^dants,  wbo  snbseqoentty 
sold  it,  and  as  contended  by  the  deftadants 
under  the  sale  clause  of  a  mortgage  Oat  was 
executed  by  plaintiff  on  the  truck  at  the  time' 
the  second  deal  was  consummated. 

[1]  Tbe  primary  question  presented  by  tbis 
a^>eal  is  whettm  or  not  there  was  a  rescis- 
sion of  the  contract  Incidental  to  this 
question,  did  the  trial  court  err  in  striking 
the  amendment  to  the  answer  of  the  defand- 
ants,  in  which  it  la  alleged: 

"After  plaintiff  had  voluntarily  returned  said 
truck  to  the  defendants  and  had  specifically 
told  tbe  dpfendants  that  be  reltoc|uiBhed  any 
further  claim  on  said  truck  and  refused  to 
pay  any  further  part  of  tbe  purchase  price 
thereof,  that  tbe  defendants  thereupon  and  in 
reliance  upon  plaintilTs  statement  aforesaid, 
and  pursuant  to  the  terms  of  tbe  purdiase 
price'  mortgage  given  by  plaintiff  for  said  car, 
sold  the  same  to  one  Mlllang,  and  plaintiff  it 
therelqr  estopped  from  dalming  that  such  sale 
constituted  a  resdssion  of  liis  original  con- 
tract" 

Plaintiff  pleads  in  his  petition  that  the 
contract  was  mutually  rescinded.  T^Is  the 
defendant  denies  in  tbe  answer  thereto. 
Plaintiff  in  bis  original  petition  predicates 
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hla  resdsslon  upon  a  breach  of  warranty  on 
tbe  sale  of  tbe  truck.  It  is  well  settled  that 
a  purchaser  may  elect  to  keep  the  thing  pur- 
chased and  bring  his  action  for  damages  on 
the  warranty,  or  rescind  the  contract  by 
returning  the  tiling  and  bring  his  action 
to  recover  what  he  has  paid  for  It.  A  read- 
ing of  the  petition  and  the  amendments 
thereto  discloses  that  the  plaintiff  based  his 
recovery  on  rescission,  and  seeks  to  recover 
that  part  of  the  purchase  price  [mid  by  him. 
The  plaintiff's  testimony,  however,  discloses 
that  he  had  no  Intention  to  rescind  at  the 
time  that  he  returned  the  track  to  the  ven- 
dor, and  no  notice  of  intent  to  rescind,  either 
oral  or  written,  was  thereafter  given  to  the 
vendor.   Plaintiff's  testimony  is  as  follows: 

"On  December  8d  I  took  it  [the  truck]  to 
Parkhurst,  and  said,  'I  would  never  pay  a  cent 
on  the  truck  nntii  he  would  fix  it  up.'  He  said 
he  would  have  his  men  fix  it.  *  *  *  It  was 
the  agreement  with  both  of  these  trucks  Uiat 
he  was  to  have  an  opportunity  to  fix  it;  that 
was  trae  also  about  the  Master  truck.  I  un- 
derstand be  was  willing  to  fix  it.  I  understand 
when  I  left  the  Master  truck  that  Mr.  Park- 
hunt  was  willing  to  make  right  anything  that 
was  wrong,  and  it  was  my  understanding  that 
he  was  going  to  work  and  fix  it  up.  *  *  *  I 
never  talked  to  Mr,  Parkburst  or  Mr.-  Mason 
from  tbe  time  I  left  the  Master  truck  until 
flhorti^  before  this  snit  was  brought.  I  be- 
lieTe  I  did  in  March,  the  next  spring.  Q.  Well, 
did  yon  expect  to  get  it  back  at  that  time  or 
didn't  you?  A.  I  expected  to  get  It  back  soon- 
er than  that.  It  was  not  the  agreement  that 
he  was  to  notify  me.  I  went  by  Parkhurst's 
place  probably  a  thousand  times  that  winter, 
but  I  never  stopped  to  inquire  what  be  had 
done  about  this  car.  When  I  took  the  Master 
truck  back  I  did  not  have  In  mind  to  call  the 
deal  off.  There  was  no  talk  about  readnding 
the  ctmtract  and  no  such  understanding.  When 
I  pleaded  in  my  petition  tbmt  I  retomed  the 
Master  truck  and  rescinded  the  agreement  and 
defendant  accepted  said  rescission,  and  took 
it  back,  I  did  not  mean  it  when  I  so  stated  In 
the  petition,  and  I  bad  rescinded  the  contract 
at  the  time.   There  was  no  rescission." 

Parkhurst,  manager  of  the  defendant  com- 
pany, testified: 

"When  Mr.  Bringolf  brought  the  true*  back 
he  said  be  was  through  with  it  He  named 
three  things  that  were  wrong—the  heating,  the 
brake,  and  the  carbureter  and  connections.  I 
told  him  I  would  have  any  of  those  things  made 
right  Q.  What  did  he  say  to  that?  A.  He 
Mdd  be  wouldn't  keep  the  track.  From  what 
he  said  I  took  it  that  he  repudiated  the  con- 
tract, and  that  is  tbe  reason  I  sold  the  truck 
to  Mr.  Miilang.  He  never  called  to  see  about 
the  truck  or  anything  about  it  after  tiiat  time. 
We  fixed  it  up." 

[2]  The  act  of  rescission  is  the  unmaking 
.of  a  contract,  and  arises  by  mutual  consent, 
dther  expressed  or  Implied.  Plaintiff  pleads 
a  mutual  rescission.  It  requires  the  same 
concurrence  of  minds  as  that  which  made 
the  contract,  and  nothing  short  of  this  will 


.  suffice.  The  mere  t«inInetion  or  cancella- 
tion of  a  contract  by  one  party  is  not  (n 
legal  ^ect  a  rescission.  True,  it  Is  not 
necessary  that  a  formal  agreement  or  re- 
lease is  executed,  and  a  r^Kisslon  may  re- 
sult from  a  course  of  conduct  of  the  par- 
ties which  clearly  indicates  their  mutual 
consent  and  an  understanding  that  the  con- 
tract is  abrogated.  The  rescission  of  a  con- 
tract has  the  legal  effect  of  entitling  each 
of  the  parties  to  be  placed  in  statu  quo  as 
nearly  as  possible,  and  no  rights  accrue  to 
either  party  under  the  terms  or  provisions 
of  the  contract  so  rescinded.  There  must  be 
an  intoatiim  to  rescind.  A  court  Is  not  prlv- 
il^ed  to  Impose  by  Judicial  Sat  an  agreonent 
of  rescission  upon  the  parties  when  It  ap- 
pears there  was  iu  fact  no  such  agreement. 

The  plaintiff  In  the  instant  case  states 
that  there  was  no  rescission.  Likewise  does 
the  defendant  This  concludes  and  precludes 
further  discussion  on  this  subject  As  bear- 
ing upon  the  proposition  see  Pardee  v.  Jones, 
181  Iowa,  426.  143  N.  W.  405;  Mortensen  v. 
Frederit^n  Broths,  180  N.  W.  977; 
Clark  V.  Mining  Co.,  28  Mont  468,  72  Pac. 
978. 

[3]  The  record  discloses  that  a  few  days 
prior  to  the  trial  plaintiff  amended  hla  peti- 
tion by  reciting  for  the  first  time  the  resale 
of  the  truck  to  Mr.  Millang  as  evldwce  of 
rescission  of  the  contract  by  defendants. 
Responding  to  this  amendment,  the- defend- 
ants during  the  trial,  but  prior  to  the  sub- 
mission of  the  case,  filed  an  amendmait  to 
their  answer,  in  which  there  is  specifically 
recited  the  conditions  upon  whldi  the  truck 
had  been  returned,  and  alleging  the  pur- 
chase-money mortgage  under  which  defend- 
ants understood  the  truck  to  have  been  vol- 
untarily surrendered.  The  mortgage  was 
offered  in  evidence,  but  upon  objection  the 
court  refused  its  admission,  and  upon  motion 
the  amendment  to  the  answer  was  stricken 
from  the  flies.  In  view  of  the  prior  plead- 
ings we  recognize  the  right  of  the  defendants 
to  plead  affirmatively  that  the  return  of  this 
truck  and  its  resale  was  by  virtue  of  a  sur- 
render under  tbe  mortgage.  This  mor^ 
gage  contained  conditions  under  which  the 
defendants  were  not  only  entitled  to  the  re- 
turn of  the  truck,  but  to  take  It  It  further 
provides  that  the  defendants  might  sell  tbe 
truck  at  private  sale  without  demand  for 
performance,  pay  all  expenses,  and  apply  the 
residue  to  the  payment  of  the  Indebtedness. 

It  is  for  the  Jury  to  determine  whether 
the  truck  was  returned  under  a  rescinded 
contract  or  as  a  matter  of  surrender  pursu- 
ant to  the  terms  of  the  mortgage.  The  court 
was  in  error  in  striking  the  amendment  to 
the  answer  pleading  essential  and  defensive 
matters.  Therefore  this  cause  la  rerenwd 
and  remanded. 

STEVENS.  O.  J.,  and  WEAVER  and 
PBESTON,  JJ.,  ooncnri 
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WOOLSONCROFT  v.  ROGERS. 
(N«.  33370.) 

(Supreme  Court  of  Iowa.   Jan.  10,  1022.) 

t.  AppMl  ud  error  iS=»927(7)— On  review  of 
inuit  of  notloR  for  dirootod  vordlot  for 
doftoidut,  tertlnoiy  ooittmod  fwonbly  to 
■rialBtM. 

On  appeal  from  rroiit  of  a  moHon  hf  de- 
fendant for  a  directed  Tcrdiet  for  insnffldencT 
of  evidence  to  anBtain  a  fiadtng  of  oegligence 
aa  dtarged  in  tfae  petition,  and  that  plaintiff 
waa  goilty  aa  matter  of  law  of  contribatory 
n^^gence,  the  testimony  of  plaintiff  la  given 
the  most  favorable  construction  it  will  rea- 
Bonabl7  bear  in  support  of  plaitttiS*B  claim. 

2.  Moaktlpal  corporations  «=»7D6( 6)— Whether 
proof  SHpported  allesaAioas  of  negliflenoe 
Is  maalDo  down  pedestrian  was  for  Jury. 

In  an  action  for  ii^ur;  from  colliding  with 
an  auto,  whether  the  evidence  waa  snfficient 
to  prove  defendant's  negligence  waa  for  the 
Jury. 

3.  Maoielpal  oorporatloaa  «^706(7)_Pede«- 
triaa  ma  down  by  auto  In  street  held  not 
gsiHy'of  contrihufory  negligence  as  matter 
•f  law. 

In  an  action  for  injury  from  coIU^g  with 
an  auto  in  the  ntrce^  plaintiff  held  sot  goUty 
•t  eontribntofy  iiN^ic«m  *•  matt»  of  law 
in  eiMotav  atawt  in  fnmt  of  an  approaching 
auto. 

Appeal  teom  District  Court,  Polk  Coun^; 
Lawrence  I>e  Graff.  Judge. 

Action  at  law  to  recover  damages  for  per- 
Miiat  Injury.  Judgment  for  defendant  upon 
a  directed  verdict,  and  plain  tiff  appeals.  He- 
versed. 

HcHenry  &  Bowers,  of  Des  Mc^nea,  for  ap- 
pelant 

James  B.  Goodwin  and  Nelman  &  Nelman, 
all  ot  Des  Moines,  for  appellee. 

WEAVER,  J.  On  January  31,  1919,  the 
piainHif,  then  a  boy  of  IS  years,  while  cross- 
ins  or  attempting  to  cross,  Forest  avuiue  in 
the  city  of  Dee  Moines,  was  strode  and  In- 
jured by  an  automobile  driven  by  the  defend- 
ant or  hfs  agent  To  recover  damages  for 
ttie  injuries  so  received,  he  chai^  that  the 
cidUalOD  was  caused  by  the  negligence  of 
the  driver  ot  the  car,  in  that  the  latter  waa 
f^watlng  at  a  high  and  dangerous  rate  of 
q^eed  of  85  miles  to  40  miles  per  hour.  It 
is  further  charged  Qiat  the  driver  of  the  car 
saw  the  plalntlfl  in  the  street  and  In  a  place 
at  peril  in  sndi  time  that  by  the  exercise  of 
reasonable  care  by  said  driver  he  could  have 
avtrided  tlie  ct^rtcm ;  but,  instead  of  so  do- 
ing, he  tamed  his  ear  to  the  left  side  of  the 
street,  tibereby  bringing  about  the  accident 
defendant  denies  the  allegations  ot  neff- 
llgence,  and  arers  13iat  plalntifTs  Injury 
was  cansed  by  his  ova  negligence. 


WOOI^ONOBOFT  t.  BOOSBS  IS 
<M«  N.W.) 

[1,  2]  At  the  dose  of  the  evidence  in  chief 
on  part  of  plaintiff,  def^dant  moved  for  a 
directed  verdict  on  the  ground  that  the  evi- 
dence was  Insufflcieut  to  sustain  a  finding  of 
n^Iigence  as  charged  in  the  petition,  and 
that  plaintiff  was  as  a  matter  of  law  guilty 
of  contributory  negligence.  Hie  ruling  on  the 
motion  was  suspended  until  both  parties  bad 
rested,  when  It  was  sustained,  and  Judgment 
entered  for  defendant 

In  considering  the  objection  to  this  holding 
by  the  trial  court  we  are  required  to  give  the 
testimony  the  most  favorable  construction  it 
will  reasonably  bear. In  support  of  the  plain- 
tiff's claim.  Some  of  the  pertinent  facts  and 
circumstances  are  not  in  serious  dispute, 
while  upon  others  there  Is  a  marked  conflict 
In  the  testimony  of  witnesses.  The  record  in 
this  respect  is  such  the  jury  could  hove  fi>und 
that  plaintiff,  with  other  boys  and  girls,  pu- 
pils from  a  nearby  school,  left  the  school 
building  about  8  o'clock  p^  m.  The  party 
was  moTing  to  the  west  ou  the  soath  side  of 
Forest  avenue.  Soon  aftra-  passlne  the  inter- 
section with  ^zteenth  street  the  plaintiff 
wheOier  in  sport  ot  otherwise  is  not  dear, 
turned  to  the  right  and  ran  diagonally  across 
the  avenue,  and  after  passing  its  middle  was 
struck  by  the  defendant's  ear,  moving  east- 
ward. Had  the  ear  kept  to  the  south  or 
right-hand  side  ot  the  street,  the  collision 
would  not  have  occurred.  lUs  foct  is  not 
denied  by  the  driver,  who  concedes  that^  in- 
stead  of  teeirtng  to  the  ri^t-hand  side  of 
the  street  he  "swerved  to  the  left"  or  north, 
but  explains  the  act  by  saying  that  the  plain- 
tiff was  being  foUowed  or  chased  across  the 
street  by  another  boy,  and -that  it  was  to 
avoid  hitting  this  last-mentioned  boy  that  he 
turned  the  car  away  from  tfae  curb.  His 
story  in  this  respect  is  corroborated  by  an- 
other witness,  bat  plaintiff  and  his  com- 
panions, eyewitnesses  of  the  affair,  unite  In 
testifying  positively  that  he  was  not  followed 
Into  or  across  the  street  by  any  one,  and 
that  the  car,  Instead  of  keeping  to  the  right 
along  the  curb,  bore  away  to  the  left  and 
struck  plaintiff  when  he  had  reached  a  point 
north  the  middle  of  the  street.  The  driver 
further  says  that  the  boy  darted  Into  the 
street  not  more  than  16  feet  east  of  the  car, 
and  ran  about  10  feet  befbre  he  was  struck. 
At  the  same  time  he  says  that  the  plaintiff 
was  50  to  "n!  feet  west  of  the  Sixteenth  street 
intersection  when  he  turned  Into  the  street 
and  ran  10  feet  before  he  was  hit,  and  that 
the  car  moved  17  feet  after  the  collision,  and 
when  It  stopped  It  stood  with  its  rear  &iA  at 
the  intersection.  He  also  testifies  that  he 
could  stop  his  car  within  the  qiace  of  Its 
length.  It  will  be  se^  that  these  figures 
cannot  well  be  harmonised  with  the  defend- 
ant's theory  ot  the  f&cts;  and,  as  bearing 
upon  the  diarge  of  negligence  in  driving  at  a 
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nogUgently  blgh  speed,  tbere  Is  erideoce  to 
the  effect  Out  tbe  car  was  moving  at  a  rate 
oE  20  or  SO  mlltt  per  hour,  and  was  60  feet 
or  more  distant  whai  idahitlfl  left  the  carh. 
Moreorer.  tbere  is  the  evidence  of  Bereral 
witnesses  that,  althongh  tiie  coUlslon  took 
place  tnm  60  to  feet  west  <a  tbe  intorsec- 
tl(«,  tbe  boy  was  dragged  to  tbe  east  aide  of 
Sixteenth  street,  a  distance  of  100  feet  w 
mor^  beftwe  the  car  was  stt^ped.  If;  tbcsi, 
the  driver  saw  tlw  in  the  street  10  to 
16  fMt  <a  more  in  front  of  him,  and  tbe  boy 
ran  another  10  feet  before  he  was  hit,  yet 
the  driver,  having  the  aUUty  to  atap  the 
car  within  Its  length,  l7  feet,  ctmtinned  to 
plunge  ahead  at  a  rate  which  carried  him 
and  the  Injured  lad  to  or  beyond  tbe  Inter- 
section, we  tblnk  It  a  fair  question  for  the 
Jury  whether  the  cbaxge  of  negligence  in  this 
respect  was  proved. 

[3]  We  are  farth^  of  the  opinion  that  It 
cannot  be  said  as  a  matter  of  law  that  plain- 
tiff was  chargeable  with  contributory  Dili- 
gence. It  Is  fairly  well  established— Indeed 
seems  to  be  undisputed— that  while  he  may 
have  taken  a  narrow  chance  in  crossing  the 
street  in  front  of  tbe  car,  he  had  safely  ac- 
complished his  passage  to  the  north  of  the 
middle  of  the  street,  leaving  the  car  ample 
room  to  continue  its  unobstructed  way  on  the 
right  side,  a  circumstance  which  would  sus- 
tain a  finding  that  be  did  not  negligently  con- 
tribute to  hts  own  Injury.  No  reason  seems 
to  be  apparent  why -he  was  bound  as  a  matter 
of  law  to  anticipate  that  the  course  of  the 
car  might  be  "swerved  to  the  l^t"  out  If 
its  own  proper  line  of  traveL 

What  we  said  neces^tates  the  concloslon 
without  further  dlscussdim  that  the  defmd- 
anfs  motion  for  a  directed  verdict  Should 
have  been  denied. 

The  Judgment  beknr  ts  therefore  rerersed, 
and  cause  remanded  for  a  new  trIaL 

Beversed  and  rananded. 

STEVENS,  C.  J.,  and  PBES70N,  and  ABr 
THUB,  33^  oonourring; 


BOARD  OF  SUP'RS  OF  WEBSTER  COUN- 
TY at  al.  V.  SARGENT  TILE  DITCH- 
ER CO.  St  al.  (No.  34059.)* 

(Supreme  Court  of  Iowa.    Jan.  10,  1922.) 

I.  D rails.  «=3>49— Evitenoe  hsM  Inssflloisnt  to 
show  frasd  aad  eososalmeat  tadaelBg  ap- 
proval of  work. 

In  a  suit  by  the  board  of  supervisors  to  set 
aside  the  final  report  of  the  en^neer  In  charge 
of  the  construction  of  a  drainage  dltdi,  and 
the  approval  of  such  report  by  tbe  inperrisorB, 
and  to  recover  for  defects  in  the  work,  evi- 
dence Aeld  insufficient  to  show  that  the  ai^ 


proval  of  the  engineer  and  the  board  and  pay- 
ment ot  the  price  were  secured  \a  fraud  and 
concealment. 

2.  Draiss  «=>4^Burdoft  oi  oeHty  to  show 
approval  of  work  and  payment  of  prios  was 
obtained  by  fraud. 
In  a  suit  by  a  board  of  euperviaora  to  set 
aside  the  final  report  of  the  engineer  in  charge 
of  the  construction  of  a  drainage  ditch,  and  the 
approval  of  such  report  by  the  superTisors, 
and  to  recover  for  defects  in  the  work,  the 
burden  was  on  the  board  to  snstaln  its  allega- 
tion that  tiM  approval  of  the  work  and  pay- 
ment of  the  price  was  secured  by  fzaod  and 
eoneeidment. 

Appeal  from  District  Court,  Webster  Coun- 
ty; EL  H.  McCall,  Judge. 

Action  In  equity  by  the  plaintiffs.  Board 
of  Supervisors  and  Drainage  District  and 
interveners  Harbacheck  and  Undber^,  land- 
owners, in  which  they  seek  to  set  aside  ttie 
final  report  of  the  engineer  In  charge  of  con- 
struction of  a  drainage  ditch,  and  that  the 
approval  of  said  report  by  the  supervisors 
be  set  aside  and  annulled,  and  that  the  pro- 
ceedings of  said  board,  in  setting  aside  said 
report  and  Its  ai^roval,  be  confirmed  by  tbe 
court  And  they  ask  judgment  against  the 
defendant  Ditcher  Company  and  the  sure- 
ties on  Its  bond  for  tbe  damages  for  re- 
pairs and  reconstruction  work  on  the  ditch. 
The  petition  of  plaintiffs  and  Interveners 
was  dismissed  on  the  merits  after  trial,  and 
tb^  aK)eal.  Affirmed. 

Mitchell  &  Hies  and  Healy,  Thomas  ft 
Healy,  all  of  Ft  Dodge,  for  appellants. 

Price  &  Bumqnist  and  K^her,  Hahson- 
ft  Ultcbell,  all  (tf  Ft  Dodge,  for  ani^ees. 

PBBSTON,  J.  [11  The  que8tl<Hi  present- 
ed is  almfHt  entirely  one  of  fact.  The  rec- 
ord la  somewhat  voluminous.  Wie  Bball  at- 
tempt to  condense  as  much  as  may  be  with- 
out attempting  to  set  out  the  evidence  of  the 
different  witnesses  and  the  cIrciimstaiuM 
bearing  upon  their  credibility.  It  to  ex- 
tended by  appellants  that  tbere  was  not  a 
substantial  compliance  with  tbe  contract  by 
defendants,  and  that  defendants,  by  ftand 
and  concealment,  secured  the  approval  of 
the  engineer  and  tbe  board  of  supervisors, 
and  payment  of  the  contract  price.  Apptf- 
lants  also  claim  gross  negligence  on  the 
part  of  their  engineer  and  the  board  of  su- 
pervisors la  accepting  the  work,  and  that 
this  amounts  to  fraud  as  against  the  land- 
owners. The  members  of  the  board  were 
witnesses  for  plaintiff  on  the  trial  of  this 
case.  The  engineer  was  one  of  plaintiff's 
principal  witnesses,  who  gave  expert  evi- 
dence Ls  an  engineer  to  sustain  plalntiirs 
contentious.  He  continued  to  serve  as  engi- 
neer for  nearly  three  years  after  the  ditdn 
was  constructed.    A  member  of  the  plaln- 
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tiff  board  testifles  that  the  engineer  had 
done  Tery  welL  There  Is  little,  If  any,,  evl- 
denc©  to  Bustalu  the  claim  of  gross  negli- 
gence. The  board  seemed  to  have  taken  the 
Dsual  precautions  to  determine  whether  there 
had  been  a  compliance  with  the  contract 
before  the  acc^tance.  They  examined  the 
ditch  as  well  as  they  could.  Some  of  them 
say  they  relied  on  the  engineer,  whose  evi- 
dence will  be  referred  to  later  In  the  opinion.' 

The  principal  ground  of  comi^int  In  re- 
gard to  the  work  is  that  the  tile  were  not 
In  alignment,  and  that  there  were  openings 
at  the  Joints  of  from  four  to  six  Inches  in 
places,  and  some  of  the  tile  were  broken, 
pmnitting  sand  and  mud  to  enter  the  tile. 
The  appellees  contend  that  there  was  a  sub- 
stantial compliance  with  the  contract,  and 
that  there  was  no  ^ud  or  concealment; 
that  if  there  was  any  stde-sUppIng  or  net- 
tling of  the  tUe  causing  the  defects  com- 
plained of  by  plalntltrs,  it  was  after  the 
work  was  completed,  and  through  no  fault 
of  defendant  This  Is  the  principal  conten- 
tl(m  In  the  case.  If  Indeed  It  is  not  the  only 
questim. 

The  evidence  relied  upon  by  plaintiffs  to 
show  fraud,  and  that  the  work  was  not  prop- 
erly done,  and  that  there  were  defects  there- 
in prior  to  the  acceptance,  is  for  the  most 
part  based  upon  conditions  dlscovwed  a  con- 
siderable time  after  the  ditch  bad  been  com- 
pleted and  accepted.  Some  of  such  evidence 
Is  In  x^card  to  condiHcus  observed  about 
two  years  thereafter,  and  some  of  It  as  long 
as  Ave  or  six  years.  Drainage  district  No. 
fl6  In  Webster  county  was  duly  established 
prior  to  June,  1918.  The  district  Included 
a  large  open  ditch  and  a  number  of  ttle  sec- 
tions or  branches,  In  all  22  sections,  Among 
whicih  Is  section  19,  sometimes  nteneH  to 
in  the  record  as  branch  11.  Section  19  Is 
H,900  feet  long,  me  contract  was  entered 
Into  June  28,  1913,  with  defendant  dltdier 
company,  for  the  construction  of  said  sec* 
tlon  18:  The  work  was  begun  soon  thereaft- 
er, and  the  ditch  was  accepted  In  June,  1914. 
final  report  of  the  oogineer  was  approved 
by  the  board  about  August  7,  1914,  and  the 
engineer's  final  estimate  of  20  per  cent,  was 
I>ald.  TbB  deftedant  ditchw  company  also 
had  contracts  for  the  construction  of  other 
sections  or  branches  of  the  Improvement. 
The  complaint  Is  only  as  to  Xo.  19.  Sepa- 
rate contracts  were  made  for  each  section, 
but  one  brad  was  sl^ed  to  cover  all  the 
contracts.  The  contract  with  the  defendant 
uitcher  company  was  for  labor  only.  The 
contract  provides  that  the  contractor  will 
I>erform  all  the  work  for  the  construction 
of  section  19  In  a  good,  careful,  and  work- 
manlike manner,  and  In  accordance  with  the 
plans,  specifications,  etc.,  and  In  accordance 
wllh  the  general  specifications  for  drainage 
ditch  constnictfwi  In  Webster  county.  It 
provides  that  the  contractor  shall  not  sutn 


let  the  work  or  any  part  CBereof,  without 
the  previous  consent  of  the  first  party,  hue 
some  of  the  work  was  sublet  without  such 
consent.  The  condition  of  the  bond  Is  that 
the  ccmtractor  will  do  all  the  labor  ou  the 
sections  of  said  improvement  therein  named, 
indudlng  section  19,  according  to  the  con- 
tract The  specifications,  among  ottier 
things,  provide  that — 

"Where  the  excavation  exceeds  six  feet  the 
last  spading  may  be  thrown  back  on  the  tile, 
bat  the  engineer  may  require  snch  work  to  be 
oncovered  at  intervals  for  his  inspectiit»n. 

*  •  The  tile  shaU  be  laid  with  dosed 
Joints,  and  true  to  tine  and  grade.  The  man- 
ner of  grading  the  same  eball  be  such  as  will 
meet  the  approval  of  the  engineer.  *  * 
No  Joints  wUI  be  permitted  which  exceed  one- 
half  inch  In  width  except  in  rounding  sharp 
curves.  Id  all  casea  where  it  is  not  possible 
to  secure  Joints  as  above  required,  the  con- 
tractor mDBt  tboroagUy  cover  said  Joints  with 
■oitable  paCdMS." 

At  the  time  the  improvement  was  finally 
reported  ou  by  the  a^;lneer  and  accepted  by 
the  board,  It'iQipeaTed  tp  be  satisfactory. 

It  may  be  well  to  refer  hien.  In  a  general 
way,  to  tbe  oonditlnu  under  which  the  tile 
was  laid,  tbe  character  ot  Uie  aoU,  and  so 
on.  Practically  the  entire  8,900  feet  Of  sec- 
tion 19  was  tbrou^  sand.  Tbo  fop  was  a 
light  black  loam,  the  subaoU  sand.  Some 
ot  the  witnesses  call  It  waterbearing  sand, 
others  qulcAaandf  and  still  others  btrtllng- 
sand.  It  was  worse  at  some  lAaces  than 
othraa;  aome  ct  the  witnesses  refbr  to  poA- 
ets.  There  la  evidence  that  tbe  sand  would 
fiow  anywhere  tiie  water  would  flov;  wato- 
se^ng  Into  the  crac&s  would  carry  aand 
with  It  It  waa  difficult  to  secure  foundation 
which  Tonld  permanently  stand  up  in  audi 
soil  in  places  It  aitorded  pow  fotmdation 
for  the  tile.  At  some  places  it  was  neces- 
sary for  defendants  to  pack  or  box  hi^  un- 
der tbe  tne  to  support  It  This  was  done, 
and  It  Is  shown  that  this  was  the  usual, 
proper,  and  tmly  way  to  do.  As  the  hay 
would  rot,  soli  would  take  Its  place.  The 
evidence  tends  to  show  that  the  area  served 
by  this  drain  waa  eo  flat  that  there  Is  prac- 
tically Qo  drainage  for  It,  and  that  origin- 
ally it  was  an  engineering  mistake, 

Flatutlirs  engineer  testifies:  That  there 
was  much  discussion  as  to  the  direction 
the  water  would  naturally  flow.  %ome  of 
the  farmers  Insisted  It  went  one  way,  and 
others  another.  Because  of  the  flat  country 
there  was  controversy  In  determining  the 
way  the  Improvement  was  to  run.  That 
the  tne  Is  deeper  than  usual  in  this  section 
of  the  country  because  of  the  flat  nature  of 
the  country  to  be  drained.  That  the  water 
could  have  been  taken  east  with  more  fall, 
but  with  a  much  deeper  cut.  The  construc- 
tion was  commenced  in  July  1913.  The  lay- 
ing of  tile  was  completed  October  2S,  of 
that  year.   In  1917  an  exteosion  of  bnuKih 
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11,  or  lectlon  19,  was  constructed,  and  known 
as  drainage  district  No.  ao&  Wh«n  ^aln- 
tUTa  engineer  nras  soceeeded  by  anotbw 
about  three  years  after  this  ditch  in  quee* 
Uon  was  constmcted,  he  made  an  Inspection 
of  section  19,  and  found  washings,  and  made 
a  report  to  the  board.  This  was  after  208 
bad  been  constructed. 

A  member  of  the  board  testtfles:  3?hat 
one  of  the  tronblM  was  that  the  people  were 
omipIalDing  that  It  was  not  draining  their 
land.  That  the  tile  hooked  on  to  the  north 
end  of  this  was  not  giving  any  service. 
That  district  208  was  hooked  on  to  the  north 
end  of  19.  They  said  the  ta31  was  so  sllgnt 
that  they  could  not  get  drainage.  Went  out 
wlQi  the  engineer  after  the  complaint  had 
been  made.  That  19  and  208  would  not 
drain  the  land. 

The  contractor  who  cleaned  out  or  recon- 
structed No.  19  and  constructed  208  testi- 
Ses  that  tbey  took  the  sand  out  of  208,  but 
it  laid  there  from  1916  to  1918.  The  sand 
he  found  in  section  19  In  the  spring  of  1919 
came  from  208. 

From  this  It  is  contended  by  appellees 
that,  while  tbe  ditch  In  controversy  was 
completed  In  1913,  It  was  not  until  after  the 
construction  of  208,  In  1915  and  1916,  that 
complaints  were  lodged,  which  complaints 
Included  both  19  and  208.  Tbe  engineer's 
plana  called  for  the  construction  of  a  tile 
.drain  to  empty  into  an  open  ditch.  Another 
difficulty  In  the  construction  of  this  ditch 
was  that  the  water  In  the  open  ditch  was 
so  high  that,  according  to  some  of  the  evi- 
dence, it  ran  from  the  open  ditch  Into  tne 
tile.  Two  years  after  this  ditch  was  com- 
pleted, the  county  engineer  reported  to  the 
board  that  the  outlet -of  section  19  was  a 
foot  and  a  half  below  the  water  in  the  open 
ditch— that  the  slit  is  a  foot  and  a  half 
above  the  bottom  of  the  ttle — ^and  he  recom- 
mended the  re-excavatlng  of  the  open  ditch. 
Appellees  contend  that  the  outlet  for  this 
tile  had  been  buried  since  the  date  of  con- 
struction, for  two  years. 

A  member  of  plaintiff  board  testifies  that 
the  open  ditch  was  cleaned  out  In  1916,  be- 
fore the  repairs  or  relaying  of  section  19 
was  started,  and  extended  the  open  ditch 
further  down  to  give  It  a  better  outlet. 

Another  witness  for  plaintiff  testifies: 
Tbat  ttm  sand  which  was  in  the  tile  that 
he  rebuilt  for  the  county  was  not  washed 
in  there  by  the  water.  That  the  sand  in  the 
tile  then  was  because  the  outlet  was  not 
deep  enough;  that  the  sand  Is  from  the 
other  end  of  the  district  That  there  was 
still  sand  in  No.  19.  This  was  3  years  after 
the  original  ditch  was  completed.  There 
Is  other  evidence  as  to  conditions  at  the 
outlet.  When  the  original  work  was  com- 
menced In  1913,  It  was  commenced  at  a 
point  where  the  tile  drain  was  to  empty  In- 
to Qie  optti  ditch;  commenced  at  the  lower 


end  of  the  bulkhead.  The  construction  of 
the  buUchead  was  a  difficult  job,  because 
they  started  out  with  10  Inches  of  water 
In  the  tile.  That  what  little  grade  they  had 
would  get  them  away  from  the  water  some, 
but  that  they  had  water  inraetlcaUy  all  of 
the  way;  that  the  outlet  furnished  tbe  con- 
tractor .was  higher  tiban  tbe  bottmn  of  the 
tile.  The  reconstructlrai  of  No.  19  was  com- 
pleted in  1918  and  Inspected  in  1919,  after 
the  outlet  of  the  open  drain  bad  item  re- 
excavated,  and  It  was  still  fOond,  aocordlnv 
to  some  ot  the  wltaesses,  that  the  tile  would 
not  dean  itself  or  furnish  auffident  drain- 
age. 

Two  witnesses  testified  that  at  the  time 
of  the  trial  there  were  10  Inches  of  sand  in 
the  bottom  of  tbe  tile  in  the  bulkhead.  U 
Inches  of  mud  and  4  Inches  of  sand;  that 
fartibw  up  at  tbe  ^d  of  the  26-lnch  tile 
there  was  0  Inches  of  water  and  2H  inches 
of  sand;  at  another  point.  1  inch  of  water 
and  5  inches  of  sand;  at  another  point,  11 
Indies  of  mnd  and  no  water. 

Other  evidence  Is  to  tbe  effect  that  the 
average  cut  was  9  feet;  that  tbey  would  be 
dl^^g  In  6  or  7  feet  of  sand,  wulch  was 
generally  quite  fine,  and  would  readily  flow 
with  the  water;  greater  care  is  required 
in  the  construction  of  an  in^ovement  un- 
der such  conditions;  balf-indi  Joints  in  firm 
soli  might  not  be  dangerous,  but  in  sandy 
soil  It  would.  As  before  noted,  the  specifi- 
cations permitted  half-Inch  joints.  There 
Is  evidence  (bat  water  coming  in  thro^h 
tbe  top  of  the  tile,  It  would  extend  down 
the  sides;  wash  the  dirt  from  the  ends, 
cause  a  cavity  behind  the  tile,  and  remove 
a  lateral  support  of  the  tile  and  make  It  sub- 
ject to  cracking;  it  Is  Impossible  to  make  a 
Joint  tlj^ht  enough  to  prevent  sand  from  go- 
ing In  where  the  water  goes;  if  the  grade 
Is  sufficient,  the  water  will  loosen  the  sand 
and  carry  it  out,  but,  If  flat,  sand  will  set- 
tle; the  tile  used  were  22.  26,  and  30  Incites, 
and  weighed  from  about  300  to  400  pounds. 
The  tile  were  not  furnished  by  the  defend- 
ant contractor.  The  tile  used  was  single 
strength.  Plaintiff's  engineer  testlfles :  That 
with  the  knowledge  he  had  at  the  time  of 
the  trial,  it  would  have  been  desirable  to 
use  double  strength  at  least  in  the  deeper 
cut.  There  Is  evidence  that  tile  laid  in  clay 
soil  will  remain  in  place,  but  in  sand  It  la 
likely  to  get  out  of  alignment,  even  though 
they  were  In  perfect  alignment  and  per- 
fectly Joined  when  laid,  and  tbe  ditch  fllled. 

We  shall  not  go  into  the  evidence  of  tbe 
witnesses  who  describe  tbe  conditions  of  the 
tile  when  examined  afterwards.  Hie  evidence 
shows  that  some  tile  were  out  of  alignment 
and  some  were  broken,  and  there  were  large 
spaces  at  the  Joints  in  places.  The  work 
on  -this  section  was  done  with  a  lat^  ma- 
chine, wedgbing  probably  18  tons.  There 
seems  to  be  no  questiim  u  to  Uie  madiliie 
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being  a  proper  Instrumentality.  Several 
witnesses  say  ft  was.  The  spedScations  re- 
quired some  dirt  to  be  put  back  on  the  tile 
Immediately,  and  the  engineer  could  require 
mdx  work  to  be  ancovered  for  his  Insvec- 
ticm,  If  necessary.  Thrro  Is  nothing  In  the 
evidence  to  show  that  the  engineer  ever  felt 
called  upon  to  require  uncovering.  He  was 
on  the  job,  and  saw  It  frequently,  and  says 
he  could  check  the  grade  of  the  last  tile 
laid  and  examine  the  manner  In  whldi  it 
bad  been  laid.  Because  of  the  sandy  soil 
It  caved  Id  iMihInd  Qie  nutchlne,  thus  partly 
flUlng  the  trench  ovet  Oxe  tile.  The  engi- 
neer testifies  that  ttiere  were  some  short 
placea,  stuaa  short  laigtha,  where  there  was 
day,  wherever  the  tUe  was  not  eovraed 
by  tbe  falling  In  of  ttie  earth  btiilnd  the 
machine. 

"Wltnease*  for  def^dant  say  that  the  dirt 
and  tend  droi^ed  in  behind  tbe  machine 
gradually,  and  that  they  could  see  the  tile  was 
In  good  shape,  and  that  it  was  not  necessary 
to  dig  down  and  uncover  the  tile.  It  should 
have  been  said  that  the  engines  testified 
be  sounded  tbron^  t3ie  sand,  and  was  able 
to  get  his  sounding  rod  m  tbe  file,  and  found 
that  tbe  tUe  was  inraetlcally  on  grade.  Tbe 
«nglneer  testtfles  that  he  knew  the  sand 
was  caving  In  on  tbe  tik^  and  that  It  could 
not  be  aroided.  Tta  ditch  was  filled  later. 
There  was  a  wooden  curbing,  or  cage  imme- 
diately btiilnd  fbe  excavator,  and  pulled 


through  the  tile,  and,  so  far  as  they  could 
ascratain,  the  tile  was  in  good  working  or- 
der. This  was  in  tbe  summer  of  1914,  after 
the  tile  had  been  In  place  all  winter.  That 
he  based  his  report  to  the  board  upon  his 
examination  of  the  work  from  time  to  timo^ 
and  by  checking  the  grade  line  by  his  ex- 
amloation  afterwards,  and  his  reliance  and 
belief  that  the  precautious  he  bad  urged' 
upon  the  company  to  guard  against  defects 
had  been  taken.  Going  back  a  moment,  tbe 
evidence  Is  that  it  seemed  to  be  wwklng 
properly  until  a  heavy  rain,  lurobably  the 
next  spring  after  the  work  was  accepted, 
although  the  engineer  is  not  certain  as  to 
tbe  time.  Some  time  afterwards  be  mad« 
an  examlnatlm  and  made  a  r^rt  to  tbe 
board,  and  notified  tiie  defradant  company. 
Excavations  were  made  in  enough  of  tbe 
large  washlns  to  ascertain  the  difficulty,  and 
at  these  points  the  large  J^ts  were  re- 
paired. That  while  tbe  tile  wwe  generally 
in  alipunent,  there  were  qiaces  between  the 
tile  at  the  points  where  wa«hins  had  oc* 
curred.  He  says  that  some  of  the  wasbina 
that  were  foimd,  after  the  complaint  was 
made  by  property  owneri^  ware  20  feet  long 
and  ttom  6  to  10  feet  wjda  Scnne  wwe 
small.  In  tbB  larger  holes  it  went  down  to 
the  tUe,  and  in  the  smaller  ones  not  so  far. 
The  engineer  watched  the  work  In  progress; 
saw  tbe  machine  In  operation,  and  tbe  men 
laying  the  tile;  -  never  had  any  occasion  to 


aUmg  by  the  machine.  The  man  laying  the  go  back  and  dig  up  any  of  the  tile.  While 
tile  stood  within  the  cage.  He  used  a  crow-  be  was  watching  tlie  wotk  it  was  well  done: 


bar.  which  Is  shown  to  be  tbe  prefer  meth- 
od, to  keep  the  tile  In  place.  There  ii  some 
suggestion  by  plalntlfTs  that  the  machine 
would  also  pull  the  tile  along,  but  the  weight 
of  the  evidence  Is  that  this  was  not  and 
could  not  be  done.  Neither  the  machine  nor 
the  cage  touched  the  tile.  The  cage  had  a 
round  bottom,  and  there  was  no  pressure  on 
either  side  of  the  tile.  The  tile  was  held 
with  a  crowbar,  and  the  dirt  came  in  be- 
hind the  tile.  The  engineer  says  that  he 
could  not  examine  definitely  tbe  tUe  back 
of  the  machine  that  were  covered,  without 
uncovering  the  tile  and  removing  the  dirt, 
which  would  be  more  expensive  than  the  or- 
iginal excavation.  He  did  caution  defend- 
ant's field  manager  of  tbe  Importance  and 
necessl^  of  using  care  under  tbe  circum- 
stances, and  that  be  was  assured  by  the 
field  manager  that  this  would  be  done,  and 
the  fidd  manager  says  it  was  done;  that 
every  agency  known  was  used  to  do  good 
work. 

Witnesses  for  defendant  say  there  was 
nothing  else  that  could  be  done  to  lay  the 
tile  more  perfectly  than  was  doa&  Tbe  m- 
gineer  for  the  board  and  a  committee  of*  the 
board  of  supervisors  made  an  examination 
before  the  work  was  accepted,  as  wdl  as 
they  could,  and  at  the  intake  and  at  the 
outlet  the  water  was  flowing  properly 
186  RW^ 


had  no  suspldon  It  was  not  being  well  done. 
While  he  watched  tb«n,  all  precautions  giv- 
en by  him  were  being  fotthfolly  carried  out. 
At  times  dirt  was  placed  on  the  side  of  tbe 
tile  to  keep  it  In  position  and  from  rolling 
sideways.  In  addition  to  hay,  sod  was  used 
to  buUd  a  foundation.  None  of  those  con- 
nected with  the  work  seem  to  have  been  sure 
that  under  the  conditions  existing  the  tile 
would  remain  In  permanent  al^nment,  but 
there  la  evidence  to  show  that  everything 
was  done  that  could  be  done.  They  tamped 
at  the  side  of  the  tile  whenever  it  was  nec- 
essary. If  the  banks  caved  in  evenly,  It  was 
not  necessary  to  tamp.  Defendant's  wit- 
nesses say  that  on  tbe  curves  or  cracks  they 
used  bats  ova*  the  top  of  the  tile  at  the 
joints.  This  was  dme  every  time  there  was 
a  crack,  whether  there  was  a  sand  pocket 
or  not  Witnesses  say  that  when  the  tile 
was  cleaned  out  In  the  spring  of  1914,  the 
tile  were  In  alignment,  and  that  there  were 
patches  and  bats  over  the  cracks.  This  was 
found  to  be  the  case  wherever  they  dug 
down.  At  the  time  there  were  no  broken 
tile.  That  they  saw  no  wide  Joints,  except 
those  that  were  batted. 

Appellees  emphasize  the  fact  that  it  was 
not  until  the  fall  rains  of  1914  and  tbe 
^ring  rains  of  1915,  and  the  construction 
of  district  No.  206  In  1916  that  conditions 
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were  serious  enough  to  bave  the  board  send 
the  engineer  out  there  to  examine  the  con- 
dition of  the  tile.  His  report  after  such  ex- 
amination was  filed  In  September,  1915, 
about  23^  years  after  the  tile  had  been  laid. 
The  defendant  company  was  notified  of  that 
r^ort,  and  notified  to  repair  or  relay  the 
tile.  At  that  time  the  board  attempted  to 
'set  aside  the  approval  of  the  engineer's  first 
report  and  the  approval  by  the  board,  and 
this  Is  the  action  they  now  seek  to  have  con- 
firmed. There  Is  evidence  tending  to  ^ow 
that  the  washing  of  the  sand  would  take 
the  support  from  the  tile  on  the  eddes,  and 
tlrus  cause  a  breakage,  particularly  so  where 
the  Ule  was  not  of  double  str^ogth,  and 
there  were  several  feet  of  sand  on  top.  There 
Is  evidence  that  the  conditions  found  wlien 
the  tile  was  examined  at  later  dates  mi^t 
Uevelop  after  the  tile  had  been  laid  and  were 
apparently  all  right  when  laid.  The  plain- 
tUTfl  engineer  and  defendant's  field  maca- 
xer  were  experienced  In  drainage  ivojecta. 
The  defendant  comimny  also  bad  lait^  ex- 
perience. The  men  employed  to  opante  the 
machine  and  lay  the  tile  were  men  who  nn- 
deretood  sncb  work. 

m  Tfie  foregotag  is,  of  coarse,  bnt  a  men 
fummary  of  the  testimony  In  the  record. 
The  bnrden  Is  upon  plaintiff  to'  ehow  the 
fraud  alleged.  From  Ihe  aitlre  record,  we 
are  of  opbiion  that  the  plaintiffs  have  not 
estaUiflbed  the  fraud  or  a  tight  to  recover. 
The  judgmoit  of  tte  district  court  Is  there- 
fore aflSrmed. 

STEVENS,  a  J.,  and  WEAVER  and  DE 
OBAFlf,  JJ.,  concur. 


PHILIP  DRAINAGE  DIST.  v.  PETERSON, 

Cosaty  Asditer,  et  al.  (No.  888S6.) 
(Supreme  Court  of  Iowa.   Jan.  10,  1922.) 

1.  DraiRt  «=982(3)— Only  objections  spedfled 
twfore  supervisors  oan  be  considered  on  ap- 
peal from  confirmation  of  asse«»m»nts. 

While  Code  Snpp.  1918,  f  1089al2,  t)rovid- 
ine  for  objections  to  an  assessment  of  benefits 
for  a  drainage  district,  is  to  be  liberally  con- 
atmed,  and  an  objections  considered  which  are 
covered  by  fair  InterpretatloD  of  the  specifica- 
tions,  there  must  be  some  exactness  of  spedfi- 
cation  to  entitle  the  objector  to  be  heard  on  ap- 
ireal,  and  objections  argued  on  appeal  from  con- 
firmation of  asseBsments  which  were  not  pre- 
sented to  the  sapervisors  will  not  be  considered. 

2.  Drains  «=»7 1— Claim  property  reosived  no 
benefits  Is  aot  valid  objection  to  assessment. 

Where  it  was  not  disputed  that  the  district 
was  properly  organized  and  that  the  drainage 
system  had  been  completed,  an  objector  own- 
ing land  within  the  district  cannot  avoid  aa- 
sessment  on  the  plea  tliat.UB  land  receive  no 
benefit  from  the  drainage. 


3.  Drains  ^79  —  Objeotlon  to  assessneet 
available  te  landowner  admitting  ragnlar  or* 
oanlzatloa  of  distriet  and  drain  ooestniotod 
stated. 

The  sole  objection  to  assessment  available 
to  an  owner  of  land,  who  admits  that  tlie  dia- 
trict  was  regolariy  oiianiied  and  the  dr^ 
constructed,  U  that  the  apportionment  of  costs 
was  inequitable,  or  that  dasslficatlon  adopted 
was  unfair. 

4.  Drains  «=>79— Assetsmeat  of  lands  of  old 
dlstrlot  for  extension  suttiUned. 

Where  the  origiQal  ootlet  of  a  drain  was 
located  at  a  point  where  the  natural  slope  was 
insufficient  to  carry  away  the  water,  and  ad- 
ditional land  was  taken  into  the  district  and 
the  drain  extended  to  drain  such  land  and  to 
carry  off  the  water  from  tht  original  lands,  an 
assessment  of  lands  in  tlie  original  district  at 
approximatdy  one-fifth  of  the  charge  made  on 
the  additional  lands  will  not  be  set  aside  on 
appeal  as  inequitable  in  the  al}8ence  of  any 
showing  to  that  effect 

Appeal  from  District  Court,  Hamilton 
County;  G.  D.  Thompson,  Judge. 

The  (pinion  sufficiently  states  the  case. 
Affirmed. 

Bealjr  ft  Breen,  of  Ft  Dodse,  tot  appel- 
lant 

J.  S.  Bnmatedt  aad  J.  U.  Blake^  hoCh  of 
Webster  Oity,  tor  aivdleeB. 

WBAVCR,  J,  In  the  year  1911  a  drain- 
age district  known  as  the  "TTilllp"  or  "TMs- 
trlct  Ko.  109"  was  established  and  Improred 
In  Hamilton  county.  It  contained  about 
2^  acres  at  land,  and  the  drains  oonstmct- 
ed  were  of  tile  emptying  to  the  southward. 
There  were  two  mains,  one  from  the  north- 
east and  one  from  the  northwest,  meeting  at 
the  south  boundary  and  dlsdbarging  through 
a  common  bulkhead  into  an  open  dltCb.  The 
fall  or  slope  to  the  south  was  comparattvely 
slight,  and  the  lower  ends  Of  the  mains  above 
mentioned  were  laid  near  the  surface.  In 
a  short  time  the  bulkhead  appears  to  have 
been  undermined  and  become  more  or  less 
broken  and  dilapidated,  and  the  natural 
grade  or  slope  of  the  land  to  the  south  wai* 
Insufficient  to  carry  away  promptly  the 
drainage  flow  from  the  north.  In  1917  a 
new  district  was  organized  to  Include  No. 
109  and  extend  southward  therefrom  far 
enough  to  take  in  an  additional  area  ot 
about  1,900  acres.  By  this  extension  It  was 
sought  not  only  to  afford  drainage  of  the 
land  to  the  south  of  the  old  distriet,  bnt  to 
obtain  a  sufficient  fall  to  give  an  efficient 
outlet  for  the  entire  district  of  about  4.000 
acres.  No  question  Is  raised  in  this  court  an 
to  the  regularity  of  the  organization  of  the 
district  The  work  has  been  done  at  an  ag- 
gregate expense  of  about  $36,000,  of  which 
there  was  assessed  96,400  against  the  landa 
In  the  old  district  No.  100  and  the  remainder 
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against  the  lands  In  tbe  additional  ISOO 
acres,  the  assessmait  on  tbe  former  averag- 
ine  abont  $3  per  acre  and  on  the  latter  about 
f  17  per  acra  To  this  assessment  the  appel- 
lants filed  objections  on  nine  different 
groonds.  The  first  fonr  are  in  <iflecC  general 
allegations  that  the  board  of  supervisors 
tailed  to  act  "as  req-olred  by  law"  In  estab- 
lishing the  district  and  In  making  the  as- 
sessment, bat  In  no  manner  specifying  or' 
pointing  oat  any  alleged  detect  in  the  pro- 
ceedings, nor  is  any  such  specific  objection 
urged  upon  this  appeaL  Tbe  remaining  ob- 
jections so  presented  are  to  tbe  effect  that 
the  assessment  upon  the  lands  of  the  appti- 
lants  Is  ezcesslTe  and  that  said  lands  are 
assessed  at  a  hl^ier  or  gr«ter  rate  than 
other  lands  similarly  situated  and  similarly 
benefited.  The  obJectlMis  being  oyerruled 
and  the  aasessmmts  oonflrmed  by  the  board 
of  saperrtsors,  the  objectors  appealed  there- 
from  to  the  district  court**  which  affirmed 
the  assessment  as  made. 

[1]  I.  We  think  It  must  be  said  at  the  out- 
set that,  aside  from  the  contention  that  the 
assessment  upon  the  lands  within  the  limits 
of  the  old  district  No.  109  Is  disproportion- 
ately high  or  orcesslTe,  the  appdlants*  argu- 
ment In  this  court  is  not  addressed  to  the 
objections  presented  to  the  board  of  super- 
visors and  to  that  extent  preaeats  no  qae»- 
tion  Fbicb  we  are  authorized  to  condder  or 
decide.  For  example,  it  is  aald  and  tbe  ef- 
fort of  coimsel  Is  very  largely  directed  to 
the  proposition  that  the  "aesessment  is  for 
an  outlet  which  was  never  constructed"; 
and  that  appellants  "were  assessed  for  a 
manhole  type  of  construction  when  as  a  mat- 
ter of  fact  this  type  of  construction  was  not 
Installed";  and  that  plaintiffs  "were  assessed 
for  a  system  to  be  laid  at  a  grade  ade- 
quate to  tabe  cnre  of  the  outlet  previously 
installed,  and  this  system  was  not  construct- 
ed upon  the  grades  for  which  plaintiffs  were* 
assessed";  and,  finally  (In  substance),  "that 
plaintiffs  were  assessed  for  future  benefits" 
wbi<^  tiiey  might  have  derived  had  the  orig- 
inal plan  been  adhered  to  but  are  not  avail- 
able to  plaintiffs  under  the  plan  or  type  of 
work  actually  done.  Not  one  of  these  objec- 
tions was  raised  before  the  board  of  snper- 
Tlsors,  and  while  the  statute  (Code  Supp. 
1918,  I  19S9al2)  providing  for  hearings  up- 
on such  objections  Is  not  to  be  narrowly  con- 
strued and  the  court  will  exercise  a  liberal 
discretion  In  considering  all  objections 
which  by  any  fair  interpretation  may  be 
covered  by  tbe  language  or  terms  in  which 
they  are  expressed,  there  must  yet  be  some 
flair  dc^rree  of  ocactness  of  speclflcation  to 
entitle  file  objector  to  be  beard  tSieretm  on 


DI8T.  T.  PUTKttSOM'  IQ 
r.w.) 

appeaL  B.  B.  Co.  t.  Monona  County,  144 
Iowa,  171,  122  N.  W.  820;  Appeal  of  Jenlson, 
145  Iowa,  216,  123  N.  W.  979;  Ughtner  t. 
Board.  150  Iowa,  398,  136  N.  W.  761,  137  N. 
W.  462. 

[2-4]  II.  We  find  nothing  In  tbe  record  to 
impeuOi  tbe  fairness  of  the  assessment.  It 
is  true  that  one  or  two  property  ownen  In 
the  old  district  testify  that  In  their  Judg- 
mmt  this  part  of  the  district  received  no 
real  benefit  from  the  reconstruction  of  tbe 
outlet  or  from  the  Improvement  made  to  tbe 
sputh  of  the  district  aa  originally  improved : 
but  It  must  not  be  ovH-looked  that  under 
the  statute  an  objector  owning  land  within 
the  district  cannot  avoid  assessm^it  on  the 
plea  that  his  property  receives'  no  benefit 
from  the  drainage.  It  stands  conceded,  or 
at  least  undisputed  in  this  record,  that  the 
district  was  prc^rly  organlBed  and  that  the 
drainage  system  has  beoi  completed  at  a . 
cost  of  $36,000  or  more.  Tbe  sole  objection 
available  to  the  ai^llants  under  this  rec- 
ord is  to  the  distribntlon  or  apportionment 
of  that  cost  upon  the  property  within  the 
district  To  support  such  objection  no  evi- 
dence is  offered  tending  to  show  that  such 
apportionment  is  inequitable,  or  that  tbe 
classiflcation  adopted  was  unfair,  or  that 
the  lands  of  the  appdianta  are  assessed  at  a 
higher  rate  than  other  lands  similarly  att^ 
uated  or  similarly  benefited.  On  the  ocm- 
trary,  it  appears  with  reasonable  certalnt>' 
that  the  outlet  from  the  old  district  has  been 
deepened  and  tmpranA  In  a  mannw  to  in- 
crease tfao  effldoiCT  of  Ow  dnlnaga  and  ffi- 
rectly  or  In^ldcataUy  benefit  tb«  lands  of  tbe 
orUc^ial  district  and  that  In  making  the  as- 
sessment due  consideration  w^  given  to  tbe 
fact  that  said  old  district  had  already  pro- 
vided and  paid  for  a  drainage  improv^«it. 
It  appears  that  due  to  sudi  fact  the  average 
assessment  upon  lands  in  the  old  district 
averaged  less  than  one-flfth  of  the  charge 
made  upon  the  additional  1900  acres,  and 
If  the  appellant's  property  is  to  be  held  lia- 
ble at  all  to  contribute  to  the  Improvement, 
a  liability  which  we  must  here  take  for 
granted,  we  discover  no  valid  ground  on 
which  to  question  its  equitable  character. 
It  was  made  by  men  experienced  In  such 
service,  received  the  approval  of  the  board 
of  supervisors,  afl3nned  after  full  hearing  by 
the  district  court,  and  no  sufficient  reason  is 
advanced  to  tbla  court  for  holding  it  erro- 
neous or  invalid. 

The  decree  appealed  from  Is  affirmed. 

STETENS.  G.  J.,  and  PBBSTON  and  DB 
GBAET,  JJ„  concur. 
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THOMPSON  V.  CLAUSEN  tt  al.  (No.  336IZ) 
(Supreme  Court  of  Iowa.  Jan.  10,  iS22.) 

1.  Fraud  ^58(2)— Evidence  held  to  show 
false  repreeentatlone  as  to  land. 

In  action  wherein  damages  were  eonght 
reason  of  false  representations  as  to  the  valae 
and  quality  ot  land,  endenee  heU  to  sustain 
finding  of  fraud. 

2.  Fraud  «s>36— Vendee  not  estopped  to  olalm 
for  damages  for  misrepresentation  by  failure 
to  disclose  knowledge  thereof  to  vendor. 

Vendee  of  laud  was  nojt  estopped  to  claim 
damages  for  fraudulent  representatioDa  as  to 
qoality  and  value  of  land  because  he  did  not 
disclose  his  knowledge  to  the  vendor  of  the 
false  representations  before  a  foreclosure  of 
an  asBumed  mortgage  upon  the  land. 

3.  Evidence  >s=:>568(4)— Conrt  not  bound  by 
undisputed  opialon  evidence  as  ta  valae. 

In  an  action  wherein  damages  were  sooght 
bj  one  who  had  traded  a  hotsl  for  land  on  the 
ground  of  fraudulent  representations  as  to  the 

value  of  the  land,  the  court  was  not  required 
to  take  the  opinion  of  a  witness  as  to  the  value 
of  the  hotel  as  a  verity,  even  though  undis- 
puted, since  it  may  be  gidded  by  its  own  judg- 
ment in  such  matters. 

App^  from  District  Court,  Crawford 
County;  H.  S.  untchlson,  Judge. 

The  opinion  sufficiently  states  tlie  fftcts. 
Affirmed. 

Slma  &  Eoehnle,  of  Denlson,  tm  mipel- 
lant  Lena. 

P.  W.  Harding  and  W.  B.  Eabler,  botb 
of  Denlson,  for  appellee  Jones. 

PBBSTON,  "3.  1.  The  controvert  Is  be- 
tween the  two  defendants,  Lena  and  Jones, 
as  to  the  liability  of  36nm  upon  a  mortgage 
indebtedness  whidi  bad  been  first  assumed 
by  Lens,  in  the  purchase  of  the  land  upon 
wbich  the  mortgages  were  a  lien,  and  then 
assumed  by  defendant  Jones  in  bis  purchase 
of  the  same  land  from  Lens ;  Jones  claimed 
that  liOiz  misrepresented  tbe  character  and 
value  of  the  land  In  tbe  sale  from  Lena  to 
Jones.  PlalntUTs  peUtttm  son^t  recovery 
for  $2,200  with  iotbrest,  as  balance  due  on 
a  note  tor  92,000,  theretofore  ^ven  by  Clau- 
sen, and  secured  by  a  mortgage  upon  certain 
land  in  Soi^  Dakota;  this  land  was  aubse- 
qnraitly  sold  by  Clausen  to  Lou,  who  as- 
sumed the  mortgage  indebtedness  of  ¥2,000, 
together  with  a  prior  mortgage  on  the  land 
for  $1,600,  as  part  of  tiie  consideration;  that 
the  land  was  subtequently  sold  by  Lens  to 
Jones,  who  assumed  the  same  mortgage  In- 
d^tedness.  Judgment  was  asked  against 
Clausen,  Lens,  and  Jones,  for  the  balance 
due,  that  is,  for  tlie  deficiency,  as  we  under- 
stand it,  after  the  Dakota  land  had  been 
sold  under  foreclosure.   There  was  a  mis- 


take in  tbe  descE^tlon  of  the  land  In  the 
deed  from  hens  to  Jones.  By  cro6SH>etitton 
Lens  asked  reformatlim  of  tbe  deed,  and  that 
Jones  be  held  as  principal  det>tor,  and  L^ 
and  Clausen  as  sureties  only.  As  said, 
Jones  pleaded  fraud  and  filed  a  counterdolm 
tor  damages  against  Lena.  A  judgment  for 
the  amount  of  plalntUFs  claim  was  first  en- 
tered against  Clausen  and  Lenz,  but  contin- 
ued as  to  Jooea  ft»  furttier  hearing.  Jones 
paid  the  judgment  Later,  upon  the  lasoes 
Joined  between  Lens  and  Jones,  the  cause 
was  tried  to  the  court  aa  an  action  In  equity, 
and  Judgmmt  and  decree  entored  dlamlsa- 
ing  the  croBs-petitlon  of  heaz,  and  giving 
Jones  judgment  against  Lenz  for  costs. 
From  such  Judgment  Lens  appeals.  There- 
after Jones  appealed  from  the  judgm^t  of 
the  court  refusing  to  allow  him  afflrmatlTe 
relief  on  his  counterdalm.  It  was  a  trad- 
ing proposition.  Tbe  land  consisted  of  120 
acres.  In  the  trade  Lenz  took  from  Jones 
a  small  hotel  property  in  the  little  town  of 
Bodney,  Monona  counfy,  Iowa,  whldi  was 
incumbered  for  $1,460.  Jonea  claims  that 
the  Dakota  land  was  not  worth  incumbran- 
ces, and  that  be  got  nothing  for  bis  equity 
in  the  hotel  property.  He  claims  his  equity 
was  worth  |3,000. 

In  the  trial  as  between  Lenz  iind  Jmes, 
the  court  found  that  Jones  had  established 
bis  charge  of  false  r^resentatlons,  as  plead- 
ed, as  to  tbe  quality,  condition,  and  value  of 
the  Dakota  land,  and  that  Jones  should  not 
be  required  to  respond  to  Lenz  on  the  de- 
ficiency judgment  in  whole  or  in  part;  tliat 
since  Lenz  had  seen  the  land  and  Jones  had 
not,  the  representations  made  by  Lenz  con- 
cerning tbe  land  were  relied  upra  by  Jones  in 
making  the  trade;  that  In  the  transfer  of 
properties,  Jones,  in  addition  to  paying  Lenz 
$100  in  cash,  traded  the  equity  in  the  hotel 
pH^rty;  that  in  tlie  payment  of  this  $100 
and  the  transfer  of  the  hotel  propestif, 
Jones  did  not  in  fact  part  with  property  to 
exceed  in  value  $500,  aa  the  hotel  was  of  li^ 
tie  value  above  the  incumbrance;  that  the 
value  of  the  Dakota  land  was  not  worth  to 
exceed  ^,000 ;  and  that  Jones,  by  the  as- 
sumption of  the  $3,600  mortgages  agaJUiat 
tbe  land,  and  the  turning  over  to  Lenz  of 
$500  in  mraey  and  property,  was  in  fiict 
paying  for  the  land  at  least  double  its  actual 
value,  ^nie  court  also  found  that  Jones  was 
not  entitled  to  recover  an  affirmative  judg- 
ment on  his  counterclaim  as  against  Lena, 
because  the  value  of  Oie  land  was  sudi  at 
the  time  of  the  trade,  in  1914,  aa  that  tbe 
$500  which  Jones  actually  paid  would  not 
be  lost  to  htm  after  a  draial  la  made  to  Lens 
of  the  relief  which  Lenz  asks  in  his  demand 
against  Jones;  that  the  suit  was  not  for 
rescission  of  the  contract,  because  of  the 
fraud,  but  was  for  damans,  based  upon  ttie 
fraud;  and  that  tn  such  case  Jones  was 
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chargeable  with  the  actual  value  of  tbe  Da- 
kota land  and  In  denying  Lenz  any  recovery 
upon  the  deficiency  Judgment  as  against 
Jones,  found  that  the  $500  paid  hy  Jones  and 
the  present  worth,  on  April  17,  1914,  of  the 
amount  represraited  In  satisfaction  of  tbe 
mortgages  against  the  land  by  the  forecto- 
aure  sales,  is  tbe  equivalent  of  the  value  of 
ttie  land  as  of  that  date.  A  decree  was 
accordingly  entered  dismissing  tbe  cross-peti- 
tion of  Lenz,  and  tbe  coanterclalm  of  Jones 
for  affirmative  damages.  The  court  further 
lield  that  under  the  circumstances,  and  be- 
cause of  his  findings,  it  was  unnecessary  to 
reform  the  deed.  We  do  not  understand  that 
there  is  any  complaint  as  to  that. 

It  should  have  been  said  that  the  valua- 
tion put  upon  the  Dakota  land  in  the  trade 
was  $55  an  acre,  or  $6,600;  but  the  trial 
.court  found  that  at  tbe  time  of  tbe  trade, 
tb«  land  was  wo^th  about  half  that,  which 
would  be  about  tbe  amount  of  the  incum- 
brances. 

Jones  alleges  that  tbe  r^resentatlons  were 
made  by  Lwz  for  tbe  purpose  of  cheating 
him  out  of  the  hotel  pr<q»ei'ty,  and  to  de- 
Craud  blm  of  the  ram  of  12,000  and  interest, 
for  the  paymmt  of  wbteb  cross-petl  doner 
was  liable  oa  nid  second  mortgage.  In 
brief,  the  r^resentatlons  alleged  are  that 
tbe  land  was  a  good  laying  piece  ot  land, 
practically  level,  containing  good  rich  soil, 
with  40  acres  biokai  and  naSer  cultivation ; 
that  the  land  was  well  worth  the  sum  of 
«56  per  aere»  or  WOO,  less  tbe  98,900  In- 
cumtmuoe;  and  tbat  lands  In  that  locality 
were  sdling  generally  at  a  csA  price  of  |U 
per  acre.  He  allegea  that  the  representa- 
tions were  false;  that  the  land  was  not  good 
laying,  level  land,  but  was  in  fact  rough  tad 
billy;  that  tbere  wm  only  16  acres  under  cul- 
tlratlon ;  that  tbe  soli  was  not  good  rich  soil, 
but  was  rocky,  barrra,  and  poor  soil;  that 
it  was  not  worth  to  exceed  flO  to  fl2  per 
acre;  that  by  reason  of  the  fraud  be  lost 
bis  equity  In  the  Rodney  hotel  and  flOO 
paid  to  Lena. 

[1]  Tbe  case  is  one  almost  entirely  of  fact. 
The  <mly  cases  cited  are  by  appellant,  to  tbe 
proposition  that  Jones  had  the  burden  of 
proof  to  show  that  the  representations  were 
made  by  Lenz  and  as  of  his  own  knowledge, 
with  intent  to  cheat,  and  that  Jones  relied 
thereon.  Jtrnes  claims,  and  the  trial  court 
so  found,  that  Jones  had  met  tbe  burden.  It 
would  serve  no  useful  purpose  to  set  out  the 
evidence  in  detail.  It  is  enough  to  say  that 
three  witnesses,  besides  Lenz,  give  testimony 
tending  to  show  that  the  land  was  as  rep- 
resented, though  some  of  them  concede  that 
tbe  land  was  stony.  They  also  give  testi- 
mony as  to  the  value,  which  tends  to  support 
the  claim  of  Lenz.  These  witnesses  did  not 
live  In  tbe  vidnlty,  and  were  not  well  ac- 
quainted with  tbe  land.  On  the  other  hand, 
eight  or  nine  witnesses,  tcotlfying  for  Jones, 


say  tbe  land  was  not.  as  represented ;  that 
most  of  it  was  very  stony ;  that  the  soil  was 
barren  and  unproductive;  part  of  it  was 
gumbo,  sticky  when  wet,  and  so  bard  when 
dry  as  that  a  plow  could  not  be  put  into  it ; 
a  part  of  it  was  bluCTs ;  that  it  was  In  the 
bills,  500  feet  higher  than  the  town  of  Ree 
Heights,  two  miles  distant ;  that  tbere  were 
not  more  than  20  acres  broken ;  that  some 
of  the  land  was  covered  with  red  bunch 
grass  that  stock  would  not  eat ;  some  of  the 
grass  was  woter  grass;  no  Improvements, 
except  part  of  It  was  fenced ;  that  ot  that 
time  similar  and  as  good  land  could  be 
bought  near  by  at  |7  an  acre;  other  similar 
land,  with  a  bonae  and  bam  on  It,  from  $7 
to  $8  an  acre.  Some  of  these  witnesses  bad 
lived  near  ttie  land,  and  crossed  over  It  fbr 
35  years.  They  were  residents  near  by,  some 
fanners,  bankers,  merdiants  and  so  cm. 
T^ey  give  their  estimate  of  the  value  of  the 
land  at  $10  to  $12,  and  say  that  an  outside 
valuation  would  be  $15  an  acre.  Jones  tes- 
tifies that  T^enz  told  Mm  that  he  would  find 
tbe  land  just  as'  represented,  and  worth  as 
much  as  he  said,  and  that  Jones  could  rely 
upon  his  word  for  that,  and  that  he  did  take 
bis  word,  and  relied  thereon.  Lens  himself 
testifies  that  Jones  said  he  did  not  have 
time  to  go  up  to  look  at  the  land,  and  tbat 
Jones  told  blm  he  had  not  seen  It.  liOiK 
had  seen  it  Lens  doiies  tbat  be  made  any 
representations.  But  without  going  further 
into  tbe  evidenee,  we  are  contoit  with  tbe 
finding  of  the  trial  court  that  the  represen- 
tations were  made,  and  we  tbinfe  the  finding 
of  the  trial  court  as  to  the  value  was  con- 
servative. 

[2]  2.  It  is  thought  by  appellant  that  Jones 
Is  estopped  from  asserting  bis  claim  because, 
as  he  says,  Jones  knew  of  the  allied  false 
representations  before  the  foreclosure,  and 
did  not  disclose  such  knowledge  to  Lena,  and 
because  Jones  defaulted  in  the  payment  of 
the  principal  and  interest  on  the  mortgage 
loans,  and  allowed  tbe  mortgage  to  be  fore- 
closed without  the  knowledge  of  Lenz,  thus 
preventing  Lenz  from  protecting  himself 
against  the  foreclosure.  In  answer  to  this, 
Jones  says  that  tbe  agreement  by  which 
Jones  assumed  the  mortgages  was  for  the  ben- 
efit of  Lenz,  and  that  he  was  induced  to  as- 
sume such  payment  by  reason  of  tbe  fraud  on 
the  part  of  Lenz  In  misrepresenting  the  land; 
that  tbe  misdescription  of  tbe  land  In  the  deed 
from  Lenz  to  Jones  was  tbe  reason  for  Jones 
not  knowing  of  the  mortgage  foreclosure  sale 
of  tbe  land;  that  Jones  was  not  obliged  to 
pay  off  mortgage  Incumbrances  on  the  land 
equal  to  twice  the  value  of  it,  since  Jones 
would  be  the  loser  thereby,  and  Lenz  tbe  gain- 
er, and  because  of  the  fraud  of  Lenz  be  was 
not  entitled  to  demand  that  Jones  should 
carry  out  his  agreement  to  pay  the  mortgagee; 
ttiat  Jones  would  have  rectived  no  benefit 
from  the  conveyance  from  Lenx,  even  though 
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the  deed  had  properly  described  tbe  jirop- 
erly ;  that  Jones  was  not  obliged  to  rewind 
tbe  sale  upon  discovery  o{  the  fraud,  bnt 
could  elect  to  rely  <ui  a  claim  for  damages, 
wbich  tie  has  done;  and,  finally,  that  bad 
the  mistake  in  tiie  description  been  corrected 
when  Jones  discovered  1^  be  would  not  then 
liave  receiTed  anything  of  value  undw  the 
conveyance^  since  there  was  no  etiuity  in  the 
land  aboTO  incumbi-ances.  As  to  the  first 
point  of  appelant,  Lens  Imew  whether  he 
had  made  the  r^resentations,  and  It  would 
seem  to  be  unnecessary  that  Jones  should 
discloee  that  to  him.  No  cases  are  dted  by 
rtthu  Blde^  and  we  tblnk  there  is  no  eatopp^ 

[S]  8.  Astotheappeal  of  J<mea,hl8  claims 
are  that  the  oomrt  should  bave^  found  his  eQ- 
uity  in  Oie  hotel  property  to  have  been  more 
tlian  found  by  the  trial  court,  and  that  he 
was  entitled  to  an  affinnatlve  Judgment 
against  Lou  on  that  account  Hie  argu- 
ment is  very  brief  on  this  ln-anii3i  of  the 
case.  It  Is  true,  as  ^Imed  by  Jones,  that 
his  is  the  mly  evidence  on  tbe  question  of 
value  of  the  hotel  property.  The  main  con- 
troverqy  was  as  to  the  value  of  the  Daikota 
land.  It  was  a  trading  proposition,  each 
Edde  placing  exa^erated  value  on  th^  prop- 
wttes.  Lens  testifles  that  when  he  bought 
the  Dakota  land  a  short  time  before  this 
deal,  ct  CSansen,  It  mtt  vortti  $40  an  acr^ 
but  it  was  put  In  ttie  trade  between  liens 
and  Clausen  at  $60  an  acre.  Tb»  hotel  prop- 
erty was  in  a  small  town.  It  was  Incum- 
bered for  fl,400.  Jones  testifies  that  be 
thonght  It  was  worth  $4,600.  He  daims  he 
paid  $8,000  for  tbe  equity,  but  $1,000  of  it 
was  In  stock  food  for  hogs,  and  that  for  the 
other  $2,000  he  traded  an  equitr  In  other 
propwty.  He  says  be  told  Lenx  the  equity 
was  worth  $3,000,  and  that  be  expected  they 
were  trading  on  a  cash  valuation.  Lenz 
»iys  he  never  saw  the  botel  after  he  traded 
with  Jones;  that  it  was  bomed  before  he 
got  up  there ;  that  he  only  owned  the  prop- 
erty 24  hours  until  It  burned;  he  got  the 
insurance  about  $1,300.  and  has  tbe  lots 
left ;  be  did  not  go  np  to  examine  the  hotel 
before  be  made  the  trade  with  Jones.  The 
txial  court  was  not  required  to  take  tbe 
(pinion  ct  Jones  as  to  tbe  value  of  his  prop- 
erty as  a  vwtty,  even  ttiough  undisputed. 
In  connection  with  the  opinion,  tbe  court,  or 
a  Jury,  may  be  guided  by  thetr  own  Judgment 
in  such  matters.  Hoyt  v.  Railway,  117  Iowa, 
296.  301,  90  N.  W.  724;  Hunter  v.  Surety 
Oa.»  U9  Iowa,  114,  117,  140  N.  W.  194; 
Fowie  V.  Parsons.  160  Iowa,  454.  141  N.  W. 
1048,  4fi  L.  K.  A.  (N.  &)  181.  If  tbe  rule 
were  otherwise,  and  the  court,  or  a  Jury, 
was  bound  by  the  imdlsputed  evidence  of  a 
witness  on  valuer  Jones  could  have  put  the 
value  of  bis  equity  at  $100,000. 

mie  trial  court  saw  and  beard  tbe  wtt- 
nesMS,  and  bad  smie  advantage  tber^. 


We  are  satisfied  with  the  flndlnga  tbo 
trial  court,  and  the  Judgment  Is  affirmed  oib 
both  appeals. 

STEVENS,  a  J.,  and  waAVSB  and  AB^ 
TRUR.  JJ.,  concur. 


MORSE  at  aL  V.  SLOCUM  el  al. 
(No.  33831.) 

(Sopreme  Court  of.  Iowa.  Jan.  10,  3fl2&) 

1.  CoDtraete  «»e9(3)-evl«tses  hsM  to  shov 
oontnwt  was  rsssit  «f  sndua  Infiueaoa. 

Evidence  held  to  show  that  a  contract 
wherebj  intestate,  80  years  <dd,  safferlog  from 
paralytic  strokes,  and  was  weak  and  HI.  agreed 
to  assign  and  convey  the  major  part  of  Us 
estate  to  one  of  his  several  children,  was  the 
result  of  nsdne  iafiuenee. 

2.  rnsaae  peneas  «s>73— Coatraet  et  father 
onder  tfaardlaDshlp  hsld  iavalld  as  to  so» 

with  lottos. 
Contract  bj  an  aged  father  with  his  son, 
■nrrendering  to  the  son  the  greater  part  of  bis 
estate,  made  several  days  after  appointment  of 
a  guardian  for  the  father,  and  with  lounriedg* 
by  the  son,  waa  not  enforceabls  by  Um. 

3.  iDsans  persons  ^»86— Naeassify  of  gaartf- 
lansblp  held  sot  sabjeot  or  attack  la  aotlo» 
o«  oontraet  with  Inoompeteat. 

A  son  seeking  to  recover  on  a  contract 
made  with  big  father  after  the  father  was  un- 
der  guardianship  could  not,  in  sneh  collateral 
proceeding,  raise  the  question  that  the  fatttr 
was  net  the  proper  sat^ect  of  gnaidiansUp. 

4.  Insane  peraoas  4B»a— Evldsnes  held  to  sas- 
taln  appointment  of  gaardlaa  for  oaa  as  Is- 

eompetest. 

Bvldence  held  to  show  tiiat  a  father,  wh* 
was  aboat  80  years  old,  and  who  had  stdfered 
from  three  paralytic  strokes,  was  helpless, 
weak,  and  ill,  was  proper  sabjeet  (tf  goardiaa- 
Bhip. 

5.  Inane  porMna  •»73--CeBfraet  ■  witk  — 
under  gaardlanaMp  held  to  show  lavalMty 
oa  Its  faeat 

A  contract  by  son  with  a  father,  who  was 
onder  temporary  guardianship  because  of  in- 
competency to  manage  bis  affairs,  showed  its 
invalidity  on  its  face  by  a  recital  of  fact  of 
guardianship. 

6.  Contracts  «=3256-^oraeniaat  to  sapport 
father  la  return  for  father's  estate  held  abaa- 
tfosed  by  subsequent  contract  to  support  for 
money  oonslderatioa. 

A  contract  by  which  a  son  was  to  receive 
a  conveyance  and  assignment  of  his  father's 
estate,  in  consideration  of  which  he  expressly 
nndertook  to  care  for  tbe  father  daring  re- 
mainder of  hia  lif^  and  defray  expenses  of 
si^ess  and  funeral,  wss  abandoned  a  sob- 
seqnent  contract  by  which,  in  consideration  of 
$2^100  per  year,  payable  in  monthly  install- 
ments, be  nndertMk  to  care  tor  Us  fs^er,. 


AssvVor  other 


saa  same  tnlt  and  XOr-HmiBBR  ta^  sU  Kagr-Mombarad  DlassU  and  Indazas 
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and  proceeded  *  for  Mine  'time  thereoader,  ra- 
celTinj  nnmerou  InstaUmenta. 

Appeal  from  District  Court,  Osceola  Coun- 
ty; a  O.  Bradley.  Judge. 

Actloa  In  equity  to  set  aside  certain  con- 
veyance of  real  estate  and  the  assignmeats 
of  certain  mortgages.  The  trial  court  found 
for  the  plalntiCTs,  granting  tbe  r^ef  asked, 
and  dafendants  appeaL  Tlie  material  facts 
are  Buffldentiy  stated  In  the  o^nion.  Af- 
firmed. 

Clark,  Dwlnell  A  Meltzer.  of  Slblcty.  and 
Li  B.  Frauds,  of  Des  Moineit  for  appellants. 
T.  B,  Diamond,  ct  SbaUxm,  (or  aDveOees. 

WEAVES,  jr.  Wesley  Slocum,  a  resident 
of  Osceida  county,  died  Intestate  February  12, 
1919,  at  the  age  of  88.  He  was  a  widower, 
and  was  sanrived  by  five  dilldren,  his  only 
heirs  and  next  of  kin — Frank  Slocum,  da- 
faidaot  her^  and  the  plaintiffs,  Bertha 
Morse,  Battle  Heeg,  Carl  Slocum,  and  Ar- 
thur Slocum.  AU  the  children  were  adults, 
the  yonngest  being  84  years  old,  all  married 
and  having  homes  of  their  own.  Until  a 
date  hercdnafter  named,  Frank  lived  In  Ne- 
braska, Hattie  In  Illinois  Carl  and  Arthur 
In  Minnesota,  and  Bertha  a  few  miles  from 
tb/^  paternal  borne.  Hie  wife  of  deceased 
died  in  191L  After  that  date  the  deceased, 
for  a  considerable  period,  lived  In  the  home- 
stead altme,  with  the  assistance  of  more  or 
leas  Ured  btfp.  In  July,  19U^  be  sufBered  a 
stroke  of  paralysis.  He  appears  not  to  have 
been  completely  paralyzed,  and  was  sooq 
aUe  to  be  out  (tbongh  not  strcmg),  and  in 
September  visited  his  sons  In  Minnesota. 
While  there  lie  complained  ot  his  failing  eye- 
sight and  cufeeUed  condition,  and  spoke  of 
havii^  some  <nie  aOlected  to  do  his  bu^ess. 
Later,  after  retaming  to  his  honw  in  Sibley, 
Iowa,  lie  wait  to  the  office  ot  the  iStA  ct  the 
district  court,  whrare  he  signed  an  applica- 
tion or  petition  fOr  tbe  appointment  of  one 
Win  Thomas  to  be  ttie  guardian  of  bis  p«- 
sonal  estate,  and  stating  as  reason  for  such 
request  that,  owing  to  ms  age  (then  T8  years) 
and  poor  health,  lie  was  unable  to  look  aftu 
hit  afbirs  and  profierty,  and  properly  pro- 
vide for  his  own  needs,  and,  having  confl- 
dence  in  Thomas,  desired  his  appointment  to 
eKoeate  audi  oust  Upon  tills  application 
ISioniaa  was  appc^ted  tempwary  guardian 
of  the  applicant.  While  the  gnardlan  gave 
bimd  and  filed  an  inventwy*  thnw  appears  to 
have  been  very  little  actual  <diange  In  the 
management  and  control  of  the  property, 
and  the  guardianship  was  dissolved,  and  the 
property,  so  Car  as  it  was  under  the  actual 
or  coustmctive  control  of  Thomas,  was  re- 
turned to  and  receipted  for  by  the  deceased 
on  December  22,  191S. 

In  May,  1916,  deceased'snstalDed  a  second 
attach  of  paraly^  This  stroke  greatly  ag- 
gravated hU  enfeebled  ooudition,  and  left 


him  prostrate  and  practically  helple^  during 
the  remainder  ot  his  life.  His  daughter 
Hattie  came  from  Illinois  and  agisted  in  his 
(Sre  for  two  or  three  months.  In  addition 
to  help  afforded  by  bis  daughter,  a  woman 
housekeeper  was  employed;  also  another  per- 
son who  served  as  nurse  or  caretaker  for  the 
side  man.  In  the  winter  of  191&~1917  the 
son  Frank,  defmdant  herein,  came  with  his 
wife  from  thdr  Nebraska  home,  and  soon 
thereafter  the  father  and  son  entered  into 
an  agreemmt,  oral  fit  first,  by  which  tbe 
son  and  son's  wife  would  remain  for  a  time 
not  deflnit^y  fixed  and  care  for  deceased, 
for  compensation  at  the  rate  of  $2,S00  per 
year.  Something  more  than  a  year  later,  in 
March,  1918,  the  agrennent  was  put  in  writ- 
ten form,  and  upon  the  same  consideration, 
to  continue  for  one  year.  There  was  some 
talk  between  them  to  the  ^ect  that  tbe  old 
gentleman,  if  able,  would  go  to  Nebraska  and 
live  with  Frank  there,  but  this  was  not  made 
a  term  of  the  agreement  On  April  27,  1A18, 
deceased  was  strldcen  with  paralysis  for  the 
third  tlm^  and  continued  to  sntFer  therefrom 
nntU  his  death  on  February  12,  1919.  On 
May  18,  1918,  following  this  final  stnrice, 
three  ot  the  present  plaintUFs — Bertha,  Oarl 
and  Arthur — Instituted  proceedings  in  the 
district  court  by  which  <me  T.  S.  Redmond 
was  duly  appointed  temporary  guardian  of 
the  person  and  estate  of  the  deceased.  Tbe 
^incipal  items  of  the  parrait's  property  at 
that  time  consisted  of  his  homestead,  valued 
at  about  $5,000,  a  promissory  note  of  $8,000. 
another  of  $8,000  and  another  of  $19,400, 
each  secured  by  mortgage.  There  were  also 
otli»  minor  items  not  necessary  to  oiumer- 
ata  On  May  13,  1918,  three  days  after  the 
appointment  and  qualificatUm  ot  the  ten^o- 
rary  guardian,  it  is  alleged  that  the  deceased 
and  the  aon  Btank  executed  a  written  inatra- 
ment  In  wwds  ftdlowlng: 

"This  contract  and  agreement  made  and 
entered  into  in  duplicate  this  16th  day  of  May. 
1918,  by  and  between  Wesley  Slocom  of  Sibley, 
Iowa,  and  Frank  Slocam  of  Cherry  county, 
Nebraska,  wltnesseth:  'Hiat  tbe  said  Wesley 
Slocom  does  on  his  part  state  that,  whereas 
three  of  his  Own  children,  to  wit.  Bertha  Mor- 
ris, Arthur  Slocum,  and  Oari  Slocum,  have  filed 
with  the  court  an  application  wherein  they  al- 
lege and  swear  that  I  am  'childish  and  utteriy 
incapable  of  transacting  his  business,  even  of 
the  simplest  character,'  and  aak  that  I  *l>e 
declared  a  person  utterly  incapable  mentally  to 
transact  his  own  business  or  any  busineu 
whatsoever,'  and  that  a  guardUn  be  appointed 
over  my  person  and  property;  tiiereby  depriving 
me  of  the  right  to  control  and  manage  the  ihtop- 
erty  earned  by  myaeU  throng  long  years  ot 
hard  labor.  Tliat  in  rsUance  np<m  these  false 
and  unjust  statements,  the  eonrt  appointed  a 
temporary  guardian  over  my  person  and  prop< 
erty,  who,  at  the  suggestifm  of  my  said  chil- 
dren, has  prevented  me  from  going  and  making 
my  home  with  my  son,  Frank  ffleeom,  in  Ne- 
braska.   That  slnoo  I  bare  alwaya  wortei 
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bard,  saved  and  accamolated  Bome  proper^i 
and  when  I  was  no  longer  qble  to  leave  my 
bome,  I  appointed  Mr.  Will  Tbomas,  a  true  and 
trusted  friend,  as  my  agent  to  act  for  and  with 
me  in  managing  my  property.  Tbat  acting  to- 
gether we  disposed  of  my  land  in  order  tbat 
my  bnsineae  would  be  more  simple,  and  convert- 
ed the  proceeds  thereof  into  first  real  estate 
mortgages,  with  good  aecurity  and  bearing  a 
good  rate  of  interest.  That  at  no  time  have  I 
aqnandered  one  penny  of  my  property,  and  my 
confidence  Las  not  been  mleplaced  in  selecting 
Mr.  Thomas  as  my  agent.  Tbat  all  of  my  finan- 
cial affairs  were  being  handled  efficiently  and 
well,  but  notwithstanding  my  said  three  chil- 
dren begun  the  said  guardianship  proceedings 
and  attempted  to  take  from  me  the  manage- 
ment of  my  said  property,  and  because  there- 
of I  feel  very  bitter  towards  tiiem  and  want 
them  to  have  no  share  whatever  in  my  prop- 
erty at  my  death.  And  whereas  my  aaid  son, 
Frank  Slocum,  left  hia  ranch  and  home  in  Ne- 
braska more  than  a  year  ago,  and  with  bis 
wife  came  to  m«  tn  my  sickness,  stayed  with 
me  constantly,  to  the  neglect  of  his  own  af- 
fairs, nursed  me  end  cared  for  me,  all  without 
compensation  or  thought  of  reward,  that,  be- 
cause of  the  foregoing  facts,  I  have  this  day 
given  and  assigned  unto  my  beloved  daughter, 
Hattie  Heeg,  of  De  Kalb  connty,  Illinois,  a 
certain  real  estate  mortgage,  executed  by  Ar- 
thur Slocum  and  Minnie  ^ocum,  his  wife,  in 
the  sum  of  $3,000,  instead  of  giving  to  her 
only  $500  as  I  had  intended  to  bequeath  her 
by  the  terms  of  the  will  by  me  some  time  ago 
revoked.  That  because  of  the  foregoing  facts, 
and  in  consideration  of  the  covenants  and  agree- 
ments of  my  said  son,  Frank  Slocum.  hereinaft- 
er set  forth,  I  have  this  day  given  to,  transfer- 
red and  assigned  to  the  said  Frank  Slocum  the 
following  described  property,  to  wit:  By  war- 
ranty deed,  lots  one  and  fifteen  (1-15)  in  block 
thirty-four  {34)  in  the  town  of  Sibley,  Osceola 
county,  Iowa,  and  by  assignment  In  writing,  one 
certain  real  estate  mortgage,  executed  by  Wil- 
liam T.  Steiner  and  Pearl  Stelner,  to  Wesley 
Slocum,  in  the  sum  of  $19,400.00,  which  mort- 
gage is  recorded  In  Book  34  of  land  mortgages, 
page  24  of  the  records  of  Osceola  county,  Iowa. 
And  one  cprtain  real  estate  mortgage,  execut- 
ed by  James  Uove  and  Ruth  Gove,  to  Wesley 
Slocnm,  in  (he  sum  of  $8,000.00;  which  mort- 
gage is  recorded  in  Book  77  of  land  mortgages, 
page  tS67  of  the  records  of  Cottonwood  connty, 
Minnesota.  It  being  expressly  agreed  and  un- 
derstood by  the  parties  hereto  that  this  con- 
tract and  copy  as  well  as  said  assignments  and 
deed  hereinbefore  mentioned,  shall  be  delivered 
to  and  remain  in  the  bands  of  Clark  &  Dwinell, 
as  sgent  for  both  of  us,  until  such  time  as  the 
said  temporary  gnardiansbip  shall  have  been 
disposed  of  and  my  property  released  to  me,  or 
at  my  death  in  case  I  do  not  survive  such 
proceedings,  when  they  shall  be  delivered  to 
the  present  parties  by  our  said  agenta^  acting 
for  this  purpose,  vid  this  contract  shall  then 
take  effect  Now,  therefore,  in  consideration 
of  the  foregoing  conveyances  and  assignments, 
party  of  the  second  part  does  on  his  part  here- 
by undertake  and  agree  with  party  of  the  first 
part  tbat  he  will  care  for  and  keep  in  comfort 
daring  the  remainder  of  his  natural  lifetime, 
party  of  the  first  part;  that  he  wiU  ftimlah 
Um  wltli  aU  his  wants  daxing  hfa  lifetima  and 


at  hia  death,  pay  aU  ueoeMaiy  eiq^outea  of  • 
fnneral  and  burial  befitting  to  one  In  the  ata- 

tion  and  financial  condition  of  party  of  the  first 
part.  Second  party  further  expressly  hinds 
himself  to  be  liable  for  and  to  pay  any  and 
all  debts  that  may  now  be  contracted  or  due 
and  owing  against  first  party  at  the  present 
time.  The  foregoing  conveyance  and  assign- 
ments are  to  be  payment  in  full  fdr  all  past 
aerviees  rendered  and  supplies  famished  party 
of  the  first  part  by  second  party  to  date.  8ae> 
ond  party  farther  expressly  agrees  and  ander- 
takes  to  provide  a  home  for  first  party  wher- 
ever first  party  may  desire  to  live,  and  to  him- 
self personally  remain  with  him  and  care  for, 
nurse  and  handle  him  so  long  as  he  shall  live 
or  require  such  personal  care  and  attention, 
and  that  under  no  circumstances  shall  party 
of  second  part  leave  first  party  in  the  hands 
of  strangers  or  other  members  of  his  family 
for  care  and  nnnedng;  it  being  the  belief 
first  pafty  that  no  one  can  or  will  care  for  and 
nurse  him  as  well  and  faithfully  as  second  par- 
ty. In  witness  whereof,  we  have  hereunto 
set  our  hsnds  and  mark,  the  day  first  above 
written,  at  Sibley,  Iowa." 

(Diiiy  signed  by  both  parties  and  witnessed 
by  Will  Thomas  and  U  A.  Dwinell  and  duly 
acknowledged.) 

The  existence  of  the  foregoing  paper  was 
not  made  known  to  the  plaintiffs  until  after 
the  death  of  Slocum,  About  the  time  of  the 
appoiotment  of  the  guardian,  Frank  had  ex- 
pressed the  desire  or  purpose  to  return  to 
Nebraska.  Assuming  that  Frank  would  thus 
relinquish  the  care  of  his  father,  the  guard- 
Ian,  acting  under  leave  of  court,  entered 
into  a  contact  with  another  person  to  care 
for  the  invalid  at  a  charge  of  $2,000  per 
year.  Learning  this  Prank  decided  to  re- 
main, and.  the  contract  with  the  tlilrd  per- 
son being  abandoned,  be  himself  entered  Into 
a  written  contract  with  the  guardian,  in  th» 
following  words: 

"Article$  of  Aoreement.  Tbeae  articles  of 
agreement  entered  into  by  and  between  T.  S. 
Redmond  as  guardian  of  the  person  and  prop- 
erty of  Wesley  Slocum,  party  of  the  first  part, 

and  Frank  Slocum  and    Slocum,  parties 

of  the  second  part,  witoesseth:  That  the  said 
party  of  the  first  part  hereby  hires  and  em- 
ployed Frank  Slocnm  and  Effie  Slocum,  husband 
snd  wife,  for  a  period  of  one  ye^r  from  and 
sfter  June  1,  1018,  for  the  purpose  of  the  said 
Frank  Slocum  and  Effie  Slocnm  taking  alt 
proper  care  of  the  said  Wesley  Slocum,  who  fa 
an  invalid  end  confined  to  his  bed,  and  in  many 
respects  absolutely  helpless;  that  the  said  par- 
tics  of  the  second  part  are  to  take  all  good  and 
proper  care  of  the  said  Wesley  Slocum,  to- 
attend  and  wait  upon  him,  and  to  nurse  him 
at  all  times,  both  day  and  night  and  whenever 
neceasary,  and  the  sdd  parties  of  the  seoonft 
part  are  to  furnish  ail  proper  and  Decessary 
food,  groceries,  provisions  and  board  (or  botti 
themselves  and  for  the  said  Wesley  So  cum, 
and  properly  cook  and  prepare  all  proper  and 
necessary  food  and  provisions  as  may  be  found 
necessary  from  time  to  time;  tbat  the  par^ 
of  the  first  part  is  to  famish  the  home  and 
residence  of  the  said  Wesley  Sloeam*  together 
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with  an  its  faoDsehold  goods  and 
for  the  said  parties  of  tbe  second  part  and  the 
•aid  Wedoy  Slocnm,  and  the  party  of  tbe  first 
part  ia  also  to  fornlali  all  n«ce«aaty  heat,  faal, 
l^ht,  water,  tdephone,  medkrlnea.  11  may,  and 
phraidan  or  phyaidana  that  may  be  neeea- 
eary  to  attend  opon  and  prescribe  for  the  said 
Wesley  Slocum,  and  the  party  of  the  first  part 
to  pay  to  the  parties  of  the  second  part  the 
snm  of  two  thousand  five  handred  ($2,500.00) 
dollara  per  year,  payable  monthly.  This  con- 
tract may  be  terminated  npon  thirty  (SO)  days' 
written  notice  ffiven  by  either  party  hereto  to 
tba  other  party  or  parties,  bat  in  case  tbe 
parties  of  the  second  part  shall  have  siren 
thir^  days'  written  notice  to  the  party  of  tbe 
first  part  of  their  intention  to  terminate  thia 
contract,  then  and  in  that  event,  the  parties  of 
the  second  part  agree  to  remain  a  reasonable 
time  after  tbe  said  thirty  days  shall  bftTS  ex- 
pired until  such  time  as  the  party  of  the  first 
part  shall  be  able  to  procure  another  person  or 
persona  to  wait  upon,  attend  to,  and  nurse  the 
said  Wesley  Slocum.  It  ia  further  agreed  by 
«ad  between  the  parties  hereto  that  all  sums 
p^able  under  this  contract  may  be  paid  by  the 
party  of  the  first  part  to  either  of  the  parties 
of  the  second  part,  and  when  so  paid  shall  be 
binding  and  concluidTe  upon  both  of  the  partiea 
of  the  second  part  In  witness  whereof  the 
parties  hereto  hare  aet  their  hands  and  sAIs 
this  1st  day  of  Jane,  1918." 

(Sgned  by  T.  S.  Redmond,  as  guardian,  and 
Trank  Slocnm  and  Effie  Slocum.) 

BecognMag  Qie  contract,  the  gaardlan  con- 
tbiued  to  pay  and  the  d^endanta  continaed  to 
accept  and  receive  the  compensation  ther^ 
provided  for  during  all  the  eoaning  period 
until  the  death  of  the  ward.  On  October 
23,  1918,  several  montbs  after  the  appoint- 
ment of  the  gnardlan  and  the  execation  of 
the  contract  between  Frank  Slocttm  and  the 
guardlaoi  and  after  {the  contract  between 
Frank  and  hfs  father  deposited  In  escrow, 
the  difficulty  of  so  constming  these  contracts 
that  both  could  be  upheld  appears  to  have 
enggested  itself  to  the  mind  of  some  party 
in  Interest,  nnHj_  to  obviate  it,  if  possible^ 
•tni  another  paper  was  executed,  as  follows: 

"SuppJementai  Statement  to  Contract. 
Whereas,  on  the  16tb  day  of  May,  1918,  the 
parties  hereto,  Wesley  Slocum  and  Frank  Slo- 
cum, entered  into  a  written  contract  for  life 
support,  and  whcreaa.  tbe  whole  intent  of  the 
parties  thereto  might  not  have  been  dearly 
and  folly  expressed  therefai,  and  acta  and  re- 
lationa  of  the  parties,  aince  tiie  execution  there- 
of might  be  misunderstood,  therefore  said  par- 
tiea  make  and  execute  this  supplemental  state- 
ment, in  order  to  dear  op  any  and  all  doubt 
that  might  arise  in  connection  with  said  con- 
tract and  the  acts  of  parties  thereafter.  With 
reference  to  the  middle  paragraph  on  page  3 
of  aaid  contract,  the  parties  atata  that  It  la 
and  was  tbe  Intent  of  the  aaid  Wesley  Slocnm 
that  the  deed  and  aaalgnmeata  tiierein  men- 
tlmied  were  to  and  did  pasa  out  of  the  poe- 
sesslon  and  control  of  the  said  Wesley  Slocum, 
and  that  they  were  delivered  to  the  said  Clark 
it  Z>winell  absolutely,  to  be  held  by  them  in  es- 
crow for  tte  proper  parUes;  time  alone  bdng 
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the  complete  delivery  thereof. 
That  with  epedal  reference  to  the  last  part  of 
the  last  sentence  in  aaid  paragraph,  which  reads 
as  follows:  'And  this  contract  shall  then  take 
effect'— parties  state  that  said  contract  la  in 
no  manner  related  to  the  aaid  deed  and  as- 
signments, and  the  time  and  manner  in  whidi 
delivery  thereof  shall  be  complete,  b^t  that 
such  sentence  was  inserted  therein  for  the  rea- 
son that  at  the  time  of  the  execution  of  said 
contract,  tbe  said  Wedey  Slocum  was  under 
temporary  guardian^ip  and  his  property  in 
the  possession  of  the  guardian;  that  there  re- 
mained no  property  in  the  hands  of  tbe  said 
Wesley  Slocum  to  pay  or  turn  over  to  Frank 
Slocum  for  his  services,  hence  it  was  agreed 
and  understood  between  tbem  that  the  said 
Frank  Slocum  was  to  continue  with  tbe  caring 
for  and  nursing  of  the  said  Wesley  Slocum  dur- 
ing the  pendency  of  the  guardianship  proceed- 
ings, and  that  Frank  Slocum  was  to  accept  from 
the  guardian  a  contract  for  the  care  of  Wesley 
Slocum  and  be  paid  therefor  by  the  guardian, 
in  order  that  tbe  aaid  Frank  Slocnm  would  have 
funds  with  which  to  live  and  maintain  his  fam- 
ily, and  also  in  order  that  tbe  said  Frank  fflo- 
cum  could  remain  with  and  care  for  said  Wes- 
ley Slocum  Instead  of  a  certain  stranger  which 
guardian  bad  already  employed;  both  pertlea 
hereto  knowing  and  understanding  that  the 
money  that  wotUd  be  paid  to  tbe  aaid  Frank 
SlocUBi  by  the  said  guardian  would  be  a  part 
of  and  come  from  tbe  property  already  given 
by  Wesley  Slocum  to  the  said  Frank  Slocum, 
and  that  all  parties  in  any  manner  interested  in 
the  estate  ot  the  said  Wealey  Slocnm  would 
be  left  in  tbe  same  position  and  their  several 
interests  In  no  way  atfected.  And  that  while 
the  said  contract  was  to  and  did  take  effect  at 
tbe  time  of  the  execution  thereof,  yet  the  fun 
provisions  thereof  could  not  be  carried  out  so 
Long  as  said  Wealey  Slocum  was  under  tbe 
guardian  disability.  Dated  this  23d  day  of  Oc- 
tober, 1918." 

(Signed  by  Wesley  Slocum,  by  his  mark,  and 
by  FranfL  Slocnm.  Mark  witnessed  by  Will 
Thomas  and  L.  A.  Dwinell.) 

OMlnarlly  this  court  would  not  Jnstl- 
fled  in  prolMiglng  its  opinion  to  set  out  In 
hiec  vertia  all  the  fore^lng  writings,  but,  as 
the  rights  of  the  parties  will  be  largely  de- 
termined by  their  legal  force  and  effect,  and 
as  they  serve  qIbo  to  illuminate  the  merits  of 
the  fact  controversy,  we  have  preferred  to 
quote  them  at  large  rather  than  venture  up- 
on their  abbreviation.  The  lines  of  ccmten- 
tlon  were  formed  very  soon  after  SJocnm's 
death.  The  conveyance  of  the  homestead  to 
Frank,  deed  for  which  had  been  deposited  In 
escrow  with  the  contract  of  May  16,  1916, 
was  revealed  to  the  other  parties  by  bdng 
placed  on  record  on  the  day  of  the  grantor's 
funeral.  This  was  the  signal  for  the  war 
which  has  followed.  On  February  20,  1919, 
this  action  was  begun  to  set  aside  said  deed 
as  having  been  obtained  by  fraud  and  undue 
Infiurace  and  without  consideration.  The 
execution  of  the  contract  made  between 
Frank  and  deceased  on  June  16, 1916,  and  de- 
posited In  eMFOw,  tfy  whldi  deceaaad  waa  to 
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asdgn  to  Frank  the  note  and  mortgage  for 
$8,000  and  tbe  note  and  mortgage  for  $19^400^ 
was  not  made  known  to  the  plalntUEa  until 
aftor  thie  anit  was  In  fffogresa,  wberenpon 
the  petition  was  amended  to  set  them  aside 
an  the  game  groands  assigned  for  a  cancella- 
tion of  the  deed  of  the  homestead. 

The  trial  court,  after  hearing  a  large  mass 
of  testimony,  found  for  the  plaintiffs,  and  set 
aside  and  canceled  the  deed  of  the  homestead 
and  the  assignment  of  ttie  notes  and  mort 
gages  in  controversj. 

[1]  I.  Jt  Is  the  theoi7  of  Uie  plainttfliB,  and 
so  diarged  in  the  petition,  that  at  tbe  date 
of  the  contract  of  May  16, 1916,  under  whldi 
instrument  the  defendant  dalms  to  have  ac- 
quired ownership  of  the  proiwrty  In  contro- 
versy, Wesley  Slocum  was  mentally  Incompe- 
tent  to  make  a  valid  contract,  and  that  his 
execution  of  the  paper  was  obtained  toy  un- 
due Influence.  Upon  this  issue  much  evi- 
dence was  offered  on  both  sides.  It  Is  entire- 
ly too  voluminous  for  Its  restatement  here. 
It  is  enou^  to  say  the  case  In  this  respect  Is 
typical  of  a  dass  with  which  all  our  courts 
are  familiar.  Upon  the  general  pnH>08ltlona 
of  law  applicable  to  Issues  of  mental  Incom- 
peten(7  and  undue  influence,  there  is  little 
room  for  argum«it,  and  the  authority  of  the 
many  precedents  cited  by  counsel  for  appti- 
lants  is  the  subject  of  no  serious  questlcm. 
The  trouble.  If  any,  comes  not  In  the  state- 
ment of  the  law  in  the  abstract,  but  In  Us 
application  to  concrete  cases  which  are  rare- 
ly entirely  parallel.  This  case,  while  having 
features  quite  similar  to  those  found  in  the 
cited  authorities,  Is  not  without  others  of  a 
peculiar  and  unusual  character.  Wesley  Slo- 
cum at  tbe  age  of  about  80  years  found  him* 
self  practically  alone.  His  wife  was  dead, 
and  his  children  had  scattered,  maintaining 
or  building  up  homes  of  their  own  In  four 
several  states.  So  far  as  appears,  his  rela- 
tions with  them  v«re  ttien  entirdy  amicable. 
There  is  no  indication  that  he  had  any  dlspo- 
sltlon  to  favor  any  one  of  than  In  preferoice 
to  the  others  or  that  he  was  under  any  spe- 
cial obligation  to  any  one  of  them.  His 
health  was  so  impaired  and  his  eyesight  so 
dim  he  felt  himself  unequal  to  bear  the  bur- 
den of  tiie  managmnent  of  his  estate  consist- 
ing of  real  property  and  personalty  to  the 
value  of  at  least  $30,000.  It  was  under  the 
stress  of  these  drcumstances  that  he  tried 
for  a  short  time  the  experiment  of  a  volun- 
tary guardianship.  From  the  date  his  leO' 
ond  Btndw  in  May,  1916,  he  was  substantial- 
ly hapless,  and  became  whcAly  dependent  co 
others.  For  a  time  Ms  daughter  from  Illi- 
nois was  with  taim,  and  with  her  belp^  and 
that  of  lAcxnas  and  Ured  servants,  he  re- 
ceived proper  care  and  attention  until  Frank 
came  from  Nebraska  in  January,  1917,  and 
assumed  ttiat  duty  for  an  agreed  compensa- 
tion of  $2,600  per  year,  and  this  status  was 
maintained  until  the  nqlng  €t  tiie  year  191& 


By  that  time  Frank  UHt  under  necessity  to 
return  to  Nebraska,  and  pn^Kised  to  take  his 
father  vltti  bim,  but  b^re  the  plan  bad  as- 
sumed any  dtfhiite  Shape  Slocum  pras  for  the 
third  time  striAai  witb  paralysis,  greatly 
aggravatlnj;  his  state  of  helplessuess  and  de- 
plmdence,  and,  althou^  his  o)nditlon  was 
such  as  to  the  ordinary^  reasmable  compre* 
benslon  would  seem  to  iHwdude  the  Idea  of 
bis  bdng  moved  to  Netaaska,  bis  son  aiqjears 
to  have  stiU  adhered  to  that  plan.  Others 
of  tbe  diUdren  were  radically  opposed  to 
such  move,  and  after  the  last  paralytic  a^ 
tack  Instituted  guardianship  proceedings  re- 
sulting in  the  appointment  of  Bedmond  to 
that  trust  May  13,  1818.  This  appointment 
does  not  appear  to  have  been  cwitested,  and 
the  guardian  so  appointed  Immediately  quali- 
fied and  continued  to  serve  nntil  the  death  of 
the  ward.  The  appoiBtm«kt  had  been  made 
and  the  guardian  was  In  possession  of  the 
ward's  property  when  the  contract  for  the 
transfer  of  the  propo*^  by  the  ward  to 
Frank  was  made,  May  16,  1918.  That  Slo- 
cum was  at  this  time,  and  thenceforth  to  his 
death,  fixtrMnely  weak  In  both  body  and 
mind  is  very  apparent,  but  whether  sudi 
weakness  and  disability  bad  reached  tbe 
point  of  actual  or  entire  Incompetence  Is  a 
question  on  which,  under  all  the  evidence,  It 
is  possible  that  reasonable  minds  may  differ. 
It  Is  a  question  upon  which  the  dedslwi  of 
this  case  does  not  necessarily  turn.  It  Is. 
however,  not  open  to  reasonable  doubt  that 
the  physical  and  mental  condition  of  the  sick 
man,  eepeclally  after  the  second  and  third 
strobes  of  paralysis,  was  one  of  extreme 
weakness.  In  which  be  might  easily  be  led  or 
influenced  by  his  attendants  to  do  that  whidi, 
under  normal  conditions,  he  would  not  do. 

It  was  perhaps  natural  that  the  children 
other  than  Frank  should  view  the  installment 
of  EVank  In  the  immediate  charge  of  the 
father,  and  his  proposal  to  remove  tbe  old 
man  to  Nebraska,  with  a  degree  of  disfavor, 
or  even  Jealousy.  Some  of  them  believed 
that  when  visiting  their  father  they  were  giv- 
en no  opportunity  to  see  him  or  talk  with 
him  alone^  and  they  appear  to  have  suspected 
a  purpose  on  Prank's  part  to  absorb  the  es- 
tate to  the  disadvantage  of  the  rest  of  tbe 
family.  On  tbe  otber  han^,  Frank's  admitted 
conduct  in  obtaining  In  a  secret  or  furtive 
way  the  contract  and  deed  of  May  16,  1018, 
giving  him  practically  the  entire  estate  to 
tbe  exclusion  of  his  hrotbers  and  sisters,  and 
bringing  those  instruments  to  the  light  only 
after  Ibdr  parent  was  dead,  makes  it  quite 
easy  to  believe  that  the  sospidoiui  enter- 
tained by  the  aiweUees  wte  well  gronnded. 
That  tbe  deceased  In  Us  vreakness  ms  led 
into  statements  and  declarations  In  tbe  writ- 
ing of  May  16, 1918,  which  he  could  not  hav« 
Intentionally  made  is  evident  In  the  frame- 
work of  tbe  writing  Itself.  For  example,  b« 
is  there  made  to  say  Oiat  Frank  and  wife 
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bad  come  to  blm  In  bis  riekness,  naned  and 
cared  for  lilm,  "all  wltilioat  compensatlfHi  or 
tlioiq>lit  03E  rewftid,"  wtami  If  In  his  right 
mind  he  knew  that  these  filial  services  had 
been  mdered  him  for  the  by  no  means  nn- 
remuneratl>'e  wage  of  $2,Ei00  a  year  which 
he  himself  had  been  paying  Frank  for  more 
than  a  year.  The  paper  as  a  whole  has  more 
the  appearance  of  an  elaborate  argument  pre- 
pared by  connsel  for  future  effect  than  for 
the  simple  purpose  of  transferring  tlt'e  to  an 
Item  of  property.  The  situation  was  sucb  as 
to  render  it  easy  to  poison  the  mind  of  the 
deceased  against  the  children  who  procured 
Che  appointment  of  the  guardian,  and  it  Is 
clear  that  Frank  was  not  unWilMng  to  profit 
by  It.  Of  the  connection  of  Thomas  with 
these  transactions,  it  is  not  necessary  to  Im- 
pute to  hlm  any  bad  faith  or  attempt  to  mis- 
lead the  deceased.  It  is  very  erldent,  how- 
ever, that,  for  what  he  doubtless  thought 
good  reason,  Thomas  sympathized  with 
Frank  and  gave  blm  the  weight  of  his  friend- 
ly Influence  with  the  old  gentleman.  With- 
out panning  these  details  further,  we  think 
it  must  be  said  that,  even  if  the  contract 
were  not  open  to  other  (Ejections  hereinafter 
mentioned,  the  trial  court  most  be  sustained 
hi  holding  It  the  product  of  undue  tnfinenee. 

it}  II.  TbUB  far  we  have  not  cmsldered 
the  legal  eifect  of  the  admitted  fact  that,  at 
tbe4hite  of  the  alleged  contract  of  May  16, 
1918,  Wesley  blocum  was  under  guardianship, 
and  llie  very  property  which  was  the  sub- 
ject of  that  contract  was  In  the  custody  and 
pMsesslon  of  his  guardian.  This  fact  was 
known  to  all  the  parties  to  that  Instrument, 
and  expresay  recognized  therein.  The  effect 
of  the  guardianship  was,  for  the  time  b^ng, 
at  least,  to  deprive  the  ward  of  the  legal  ca- 
pacity to  sell  and  dispose  of  such  property. 
It  did  not.  as  a  matter  of  law,  condnrively 
establish  the  testamentarr  tnoapadty  of  the 
deceased,  althoagh  It  Is  ptima  fade  evidence 
of  that  fact  CablU  t.  CehlU,  166  Iowa.  344, 
1S6  N.  W.  214,  and  caaes  there  cited.  Bitt  ca- 
pacll7  to  make  a  valid  -wUl  may  exist  where 
capadt;  to  eater  Into  a  valid  contract  Is 
laddDg.  To  say,  bowerar,  that,  after  a 
goerdbm  baa  been  appointed  and  altered  np- 
OB  ^  dlaebai^  of  the  dnties  of  his  tnirt, 
tbini  parties  having  full  knowledge  of  the 
faict  laxy  bargain  with  the  ward  and  obtain 


v.  Barnes,  ^  Iowa.  816;  Ihnerlck  t.  Emerlck. 
88  Iowa,  411,  49  N.  W.  1017,  13  L.  R.  A.  75T; 
Onthrle  v.  Guthrie.  84  Iowa,  372,  51  N.  W. 
13;  Smith  v.  Hlckenbottom,  57  Iowa,  734,  11 
N.  W.  664. 

[5]  It  Is  to  be  further  said  the  alleged  coa- 
trHCt  appears  upon  its  face  to  recognize  the 
legal  Insuffidency  of  the  instrument  as  a  con- 
tract, and  to  indicate  only  a  tentative  pur- 
pose to  BO  dispose  of  the  property  in  the  event 
that  the  guadlanshlp  proceedings  be  finally 
dismissed.  This  quite  clearly  appears  from 
the  provision  found  In  tbe  wriUng  which 
reads  as  follows: 

"It  being  expressly  agreed  and  understood 
by  the  parties  hereto  that  this  contract  and 
copy,  as  well  as  said  assigmnenta  and  deed  here- 
inbefore mentioned,  shall  be  delivered  to  and 
remain  in  the  hands  of  Clark  &  Dwinell  as 
agents  for  both  ot  ns  nntil  audi  time  as  the 
said  temporary  gnardlansbip  shall  have  been 
disposed  ot  and  my  proper^  released  to  me,  or 
at  my  death  In  case  I  do  not  attrvlve  sndi  pro- 
ceedings, when  they  shall  be  delivered  to  tiie 
present  parties  by  onr  siSd  agents  and  tiiis  con- 
tract Shan  then  take  effect" 

It  follows,  we  think,  both  from  the  1^1 
Incapad^  of  Slocum  to  enter  Into  such  an 
agreement,  as  well  as  from  the  express  recog* 
nition  of  that  fact  by  the  terms  of  the  in- 
strument itself,  the  trial  court  did  not  err  In 
holding  It  to  be  void  and  of  no  effect  We  do 
not  overlook  the  writing  entitled  "Supple- 
mental Statement  to  Contract,**  bearing  date 
of  October  23,  1918.  This  instrument  is  a 
labored  end  ingenious  ^ort  to  avoid  the  ef- 
fect of  the  contract  of  Jnne  1, 1918,  between 
t3ie  defendants  and  Redmond  as  the  guardian 
of  Slocnm,  hereinbefore  quoted  In  foil.  It  la 
suffldent  to  say  In  tbls  respect  that  the  same 
l^al  Incapad^  of  tbe  ward  to  give  l^al  ef- 
fect to  tbe  cmtract  of  May  16,  1918,  ^tlatea 
tbe  socalled  "smwlanent"  thereto,  the  guard- 
lansbtp  being  still  peaidlng  and  the  ward  be- 
ing still  without  power  to  sell  or  assign  the 
IHNverty  or  asaets  then  In  tbe  hands  of  t3w 
guardian. 

ri]  III.  Were  there  no  other  lnsnp«able 
objection  to  tbe  d^endanta'  dalm  of  title 
nndor  aald  alleged  contract,  it  would  atUl  be. 
necessary  to  bold  that  whatevw  right  or  ad- 
vantage dtfttidants  acquired  by  virtue  of 
tiiat  Instnunent  was  later  aorrendered  and 


from  blm  a  valid  assignment  or  conveyance  abandoned  when  they  voluntarily  entered  In- 


4a  hla  entire  eatatob  and  thereby  oust  the 
«oart  of.  tta  Joiiadlctlon  over  tbe  vnod'a 
tftvontj,  la  to  dtfeat  tiie  nuuilfest  Intent  and 
pnrpoae  of  Oe  atatqta 

11,4]  That  Sloonm  waa  a  pnver  aubject 
of  gnardlaiuiblp,  even  though  still  having  tes- 
tamentary capacity,  is  not  open  to  divuto  In 
tbia  collateral  prooeedlng;  bet,  even  If  tbat 
queatloD  were  before  us,  we  think  tbe  fact  Is 
dearly  established.  See  Sewloy  v.  Sater,  68 
Iowa,  STO,  27  N.  W.  262;  Oarretson  v.  Bub- 
bard,  UO  Iowa.  7*  81  N.  W.  1T4;  Ockandon 


to  tfao  agreement  wltb  tbe  guardian  for  tba 
care,  nnndng,  ^nd  attention  reqntred'  by  Slo- 
couL  It  wlU  be  seen  tbat,  by  tbe  twma  oC 
tbe  writing  under  which  he  now  dalma, 
Frank  ezpready  undertook  to  lae^  and  oaro 
for  Sloenm  during  the  remainder  cf  Ida  nat- 
ural Uto,  provide  for  his  needs,  and  defray 
tbe  axpoiaes  of  hla  deknees  and  funeraL 
Tbat  obligation  he  did  not  perfwm,  and,  ao 
far  as  the  record  reveals,  nevw  offered  to 
perform.  On  tbe  wmtrary,  some  two  weeks 
after  tbe  algnlng  of  that  -paper  be  antaitd 
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to  the  written  contract  with'  Slocum's  guard- 
Ian  by  which,  In  consideration  of  $2,500  per 
year,  payable  In  monthly  Installments,  he  un- 
dertook to  take  care  of  the  old  gentleman 
described  as  being  In  "many  respects  abso- 
Intely  helpless,"  and  give  him  all  ne^ed 
nursing  and  attention.  From  that  time  for- 
ward to  the  end  of  the  old  man's  life,  the  par- 
ties on  both  sides  observed  the  terms  of  that 
agreement;  diefendants  giving  the  Invalid 
support,  care,  and  nursing,  and  receiving 
firom  the  guardian  the  stipulated  compensa- 
Uon  therefor.  During  all  that  time  defend- 
ants asserted  no  right,  title,  or  Interest  in 
or  to  the  property  of  the  deceased  under  the 
alleged  prior  contract.  Indeed,  the  very  ex- 
istence of  such  Instrument  appears  to  have 
been  kept  a  secret,  buried  In  the  breasts  of 
those  taking  part  In  Its  procurement,  until 
brought  forth  after  this  suit  was  begun. 
Counsel  on  either  side  have  quite  elaborstely 
argued  the  question  whether  the  encutlon  of 
the  contract  between  defendants  and  the 
guardian  operated  as  a  novation  of  the  ear- 
lier one  alleged  to  have  been  maOe  between 
defendants  and  the  deceased.  We  think  It 
not  material  to  discuss  or  decide  whether  a 
novatlcm  was  effected.  Indeed,  fbr  the  pur- 
poses of  this  appeal  it  may  be  conceded  ttiere 
was  ho  technical  novation.  But  It  is  an  ele- 
mentary proposition  that,  even  if  the  con- 
tract of  May  16,  1918.  should  be  held  to  have 
been  valid  when  made,  It  was  still  competent 
for  the  parties  thereto  to  abandon  it,  or  to 
substitute  another  In  Its  iriaee,  or,  by  conduct 
Inconsistent  with  the  continued  existence  of 
the  original  contract,  estop  themselves  from 
asserting  any  right  thereunder.  3  Elliott  on 
Contracts,  {  1865;  8  A.  ft  E.  Bncy.  of  Law, 
891;  2  Warvelle  on  Vaidors,  870;  Myers  v. 
Camahan,  61  W.  Va.  414.  57  S.  E.  134;  HaU 
v.  Wright,  138  Ky.  71,  127  S.  W.  616,  Ann. 
Gas.  1912A,  12S6.  This  rule  Is  especially  ap- 
plicable where,  as  in  this  case,  the  alleged 
first  contract  Is  wbc^y  executory.  The 
agreem^t  with  the  guardian  to  keep  and 
care  for  the  ward  at  a  stated  consideration 
payable  by  the  guardian  is  Inconsistent  with 
defendant's  assertion  of  title  under  an  earlier 
contract  by  which,  in  consideration  of  the 
transfer  ot  sncb  title  to  Iilm,  he  took  upon 
himself  the  obligation  to  furaisb  snCh  sap- 
port  and  care  at  his  own  expense. 

He  has  beat  paid  the  agreed  value  of  his 
services  to  tAie  deceased;  he  has  paid  no  part 
of  the  promised  consideration  for  such  trans- 
fer of  title ;  he  succeeds  to  his  equal  share 
as  an  h^r  of  the  deceased,  and  the  decree 
a^iealed  from  affwds  tdm  no  just  gronnd  ot 
complaint 

The  decree  of  Hie  district  court  Is  affirmed. 

STEVENS,  C.  3.,  and  PBESTON  and  DM 
QBAFF,  7J.,  concurring. 


FOLSON  V.  PIPER  at  aL   (No.  3427S.) 

(Supreme  Court  of  Iowa.   Jan.  lOf  1922.) 

1.  Arrest  4S=s>63(3)— Offleera  may  arrast  with* 
out  warraat  persons  foand  aagagsd  la  era^ 
gama. 

Under  Oode  1807,  S  5196.  giving  police  offi- 
cers power  to  arrest  without  warrant  tor  pub- 
lic offenses  committed  in  their  presence,  and 
section  5199,  not  requiring  them  to  state  the 
reason  for  tiie  arrest  to  the  arrested  person 
when  the  offense  is  committed  in  his  presance. 
where  the  officers  came  upon  persons  engaged 
in  a  crap  game,  arreting  such  persons  without 
warrant  and  taking  them  before  magistrate 
was  legal. 

2.  Arrest  ^71— Officer  Maklsi  arrast  kas  a* 
statstery  duty  In  regard  to  pro|wr^  sxospt 

weapons  of  arrested  person. 

There  is  no  statutory  duty  imposed  upon 
an  officer  making  an  arrest  as  to  the  property 
of  the  arrested  peraou,  except  as  to  bis  weap- 
ons, which  under  Code  1897,  S  5204,  he  is  per- 
mitted to  take  from  the  arrested  person  and 
must  deliver  to  the  magistrate  before  whom 
the  arrested  person  is  taken,  to  be  dlqpooed  of 
according  to  law. 

3.  Municipal  corporations  «=»I83(5)— Sheriffs 
and  constables  ^s>l  19— Wroagfnl  aots  of 
tMrd  parson  taking  property  of  arreated  per- 
sons are  not  natural  oonsequeaces  of  aoU  of 
offloers  making  arrest. 

Where  a  constable  and  a  marshal  in  aiVest- 
ing  a  person  who  was  driving  plaintiff's  aotomo-, 
bile,  and  left  It  standing  at  the  side  of  the' 
road  In  a  place  not  dangerous,  and  no  request 
was  made  for  its  protection  by  the  arrested 
person,  the  wrongful  acts  of  others  stealing 
property  from  the  automobile  while  the  pris- 
oner was  being  taken  before  a  magistrate  are 
not  natural  consequences  of  the  acts  of  the 
officers,  so  as  to  make  them  liable  for  the  value 
of  the  stolen  property. 

4.  Arrest  ^=370,  71— Offloers  must  take  pris- 
oner before  magistrate,  but  are  not  required 
to  take  ctaarga  of  automobile  belonging  to  ar- 
rested person. 

Officers  making  an  arrest  have  a  duty  to 
take  the  arrested  person  into  custody,  and  with- 
out unnecessary  delay  to  take  him  before  mag- 
istrate, and  are  not  required  to  look  after  an 
automobile  belonging  to  him,  where  it  was  left 
at  the  side  of  a  road  in  an  apparently  safo 
place. 

Appeal  from  District  Court,  Boone  Coun- 
ty; R.  M.  Wright,  Judge. 

Action  on  tlie  case  to  recom  damagtia 
based  on  Hie  negUgwce  ot  the  defoidanta. 
The  <vlnlon  states  the  facts.  Tbe  trial  court 
directed  verdict,  and  entered  Judgment  tor 
costs  against  plataitUf.  naintiff  ai^eals. 
AfiBrmed. 

D.  6.  Baker  and  Lant  H.  Doran,  both  of 
Boone,  for  appellant 

T.  J.  Mahoney  and  F.  I4.  Mackey,  both  of 
Boone,  tor  appelleea. 


«89Vor  otber  eases  see  ssxM  tepie  and  KET-HUHBKB  Id  aU  Ket-lliimlwred  filgeiti  aaA  XnAnaa 
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Dfi  GRAFF,  3.  ThlB  action  la  predicated 
on  tbe  alleged  negllgeqce  of  defeadanta,  as 
peace  ofllcers,  In  learlng  an  automoMle  l>e- 
Imiglns  to  plaintiff  on  a  public  bighway  vp- 
on  tbe  arrest  of  plalnttlTa  son,  who  was  then 
In  possession  oT  aaUl  antomoblle. 

Defiendant  Piper  was  a  constable  and  de- 
fendant Taylor  was  the  marshal  in  tbe  town 
of  Odgen,  Iowa.  Plaintiff's  18  year  old  son 
Fred,  accompanied  by  four  of  his  boy  com- 
panlona,  droye  plalntUTa  car  tcom  hla  borne 
in  Bocme  west  on  llie  Unccdn  Highway  to  a 
point  three  mllea  east  of  Ogdeot  where  the 
ear  brote  down,  and  It  was  moved  to  the  side 
of  tbe  lil^iway.  Another  car  came  along  a 
few  minutes  later  and  stopped.  The  boys  in 
the  Qjther  car  wm  acquainted  with  the  Fol- 
aon  crowd,  and  after  a  few  mommts  of  con- 
Tersatlon  the  two  groups  engaged  In  a  fMend- 
ly  crap  game.  This  was  about  midnlgbt  on 
the  evening  of  October  30,  1920.  Tbe  game 
bad  beoi  in  progress  about  two  hqurs  when 
the  dtfradant  officers  a^ieared  on  tbe  scene; 
All  of  tb^  boys  were  arrested  and  were  taken 
forthwith  before  a  justice  of  the  peace  in  the 
town  ct  Ogd^n,  and  there  chai^  by  Infor- 
mation with  unlawful  assembly.  A  plea  of 
guilty  was  entered  respectively  by  all  of  the 
boys,  and  a  small  fine  was  assessed  against 
mubt  which  was  paid.  This  procedure  lasted 
about  an  hour,  aiul  upon  the  adjoummoit  of 
tbe  iSKOt  the  defend^ta  offered  to  tal»  tbe 
ba^  back  to  tbelr  cara.  Some  of  tbcm  went 
back  witti  Officer  Piper,  and  others,  Indud- 
ing  plaintUFa  son,  remained  In  Ogden.  It 
was  dlsoorered  vjfon  the  return  to  the  cars 
that  some  one  had  stolen  casings,  rims,  inner 
tubes,  and  minor  accessories  from  the  Folson 
car  and  a  spot  Ught  from  the  other  cax.  At 
the  time  of  tbe  arrest  no  objection  waa  made 
by  any  one  to  the  officers  in  leaving  the  car 
0a  tb»  highway  where  It  was  stalled,  nor  was 
any  request  for  protection  to  the  car  made  at 
the  time  m  during  Folson'a  absencei 

At  tbe  doee  of  plaintlfTs  testimony  defend- 
ants moved  for  a  directed  verdict  on  tbe  pri- 
mary  gronnda:  (1)  That  the  arrest  of  Fred 
Ftdson  was  not  tbe  prtfximate  cause  of  ttie 
damage  uistalned;  <2)  that  the  defendants  in 
discharge  cf  ttieir  duties  as  peace  offlcere  had 
tbB  rii^t,  under  the  drcomstancee,  to  take 
Fred  Fcdson  into  custody,  and  were  not  nn- 
der  the  drcomstances  le^lly  required  to 
guard  bis  car  dnring  his  absence;  and  (3) 
that  no  claim  la  made  that  Fred  Folson  asked 
for  protecUon  to  tbe  car  during  bis  absence, 
«r  made  any  objection  to  leaving  tbe  car  on 
tbe  highway  while  under  arrest  Tbe  court 
■nstalned  this  motion,  and  entered  Judgment 
against  the  plaintiff  for  costs.  Error  la  pred- 
icated on  this  ruling, 

(1-11  As  ptftllmtaaiy  to  the  pronouncement 
or  tha  law  ot  tfais  case  it  may  be  said  that 
tha  arNst  waa  lawtoL  Gode^  |  6196.  Fnr- 
tbermore  tbe  manner  of  the  arrest  was  tn 
aeeortaiM*  with  law.  Section  6190^  There 


Is  no  statotory  duty  Imposed  upon  an  officer 
under  the  drcumstances  of  this  case  in  jre- 
latlon  to  proper^  in  poesessioD  of  the  per- 
son arrested.  His  authority  In  this  particu- 
lar is  defined  In  section  S204.  See,  also, 
Commercial  Exchange  Bank  v.  HcLeod,  65 
Iowa,  665,  1»  N.  W.  829,  22  N.  W.  919,  54 
Am.  Rep.  36.  Tbe  primary  du^  of  tbe  de- 
fendant officers  In  making  the  arrest  was  to 
take  the  arrested  pera(»is  into  custody,  and 
without  unnecessary  delay  cause  tbem  to 
appear  before  a  maglstrateu  IMb  duty  was 
performed. 

Under  tb^  circumstances,  ms  Hiere  a  com- 
mon-law duty  impoaed  upon  the  offlcera  to 
ezerdse  reasonable  care  to  imtect  plaintiff's 
property  from  Injury  and  th^  and  for  a 
failure  to  eierciee  such  care  must  tbe  de- 
fendants answer  In  denudes?  It  may  not 
be  said  under  the  facts  dladosed  by  this  rec> 
nd  that  tbe  dtfendams  could  antlebMite  that 
a  third  person  would  Interfere  and  moleet 
the  antomiAlle.  Tbe  place  was  not  a  daO:* 
gerona  or  unaafe  place,  and  it  is  alao  impor- 
tant to  observe  that  no  request  tot  protec- 
tbm  was  made  by  idalntUTs  son,  nor  was 
the  aWtfitest  objection  entered  blm  In 
the  leavliv  of  flie  car  by  the  aide  of  tiie 
road,  where  It  bad  been  stalled  fOr  several 
hours. 

Wrongful  acts  of  Indepoident  third  per- 
sons, not  intended  or  to  be  anticipated  by 
the  defendants,  cannot  be  regarded  in  law 
as  the  natural  conseqnencea  of  the  act  of  the 
defendants  In  making  ^  arrest  22  R.  0.  L. 
1S2. 

The  controlling  questltm  Is  whether  the  pe- 
tition and  tiie  evidence  offi^ed  In  support 
thereof  Is  sufficient  to  ratobllsb  that  tbe  de- 
fendant officers  knew,  or  bad  reasonable 
cause  to  beUeve,  that  tbe  antomoblle  was  In 
an  unsafe  place  and  likely  to  be  molested  at 
the  place  where  It  was  left  Had  the  place 
Itsdf  been  unsafe  or  dangeroua,  had  the  of- 
flcMs  over  tbe  objections  of  tbe  plaintiff's 
son  r^sed  to  permit  him  to  remove  tbe  auto 
to  another  and  safer  place,  had  die  possessor 
objected  to  leaving  the  auto  upon  bis  arrest 
or  bad  tbe  officers  refused  to  take  any  steps  to 
preserve  or  look  after  the  property  upon  re- 
quest, a  different  case  would  be  presented. 
See  Whitehead  v.  Stringer.  106  Wash.  601, 
180  Paa  486.  5  A  li.  R.  S58. 

[4}  Tbe  offlcera  may  have  token  charge  of 
tiie  car  without  being  liable  for  conversion, 
but  they  were  not  legally  required  to  do  so 
under  the  facts  presoited.  Jones  v.  Root  8 
Gray.  435. 

In  Jay  v.  Almy,  13  Fed.  Cas.  S87, 1  Woodb. 
&  M.  262  (Circuit  Court  D.  Mass.),  relied 
upon  by  appellant  It  Is  disclosed  that  a  cap- 
tain of  a  whaling  vessel  placed  <ue  of  bis 
aallora  under  arrest  and  delivered  blm  to 
autborltlea  In  port  and  failed  to  dellvex  tbe 
prisoner's  pers<nuil  vmportj  then  on  board. 
Tbe  action  la  In  Ubei  to  recover  from  tbe 
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captain  the  loss  of  plalntUTs  property.  This 
was  In  effect  a  jconverslon.  Justice  Wood- 
bury speaking  for  the  coiirt,  said: 

"B^  own  view  of  this  part  of  the  case  Is  that, 
when  taUnf  Jay  od  shore,  he  [the  captain] 
■hoold  hare  tahen  with  him  and  delivered  to 
him  his  clothes  and  other  property,  and  that 
not  doing  this,  when  the  articles  were  In  his 
charge,  and  Jay  In  prison  so  as  to  be  unable  to 
look  after  them  himself,  was  a  c<«iTerBion  of 
them,  and  the  captain  oa{^t  to  respond  for 
their  Talne*  and  the  mora  especially  so  It  is 
probable  he  sold  a  portion  of  them." 

The  facta  of  the  case  and  fiie  principle  ap- 
piled  are  caoentilaUy  different  tnun  Oie  flase 
at  tar. 

Thrae  la  a  qnestlon  of  imblle  poU^  In- 
^'61ved  in  ae  Instant  ca8&  The  prbnary  duty 
of  an  offloo*  in  tlie  ahaence  of  itatote  In  mak- 
liv  an  arrest  la  not  ordinarily  to  be  anbradi* 
nated  to  the  responalhilitr  of  oaring  for  the 
prt^erty  of  his  priscmer.  CircnmBtanoea  may 
arise  In  which  an  officer  in  the  exwcise  of 
oomnKm  sense  and  oTdlnary  prudence  Abould 
ettba  undertake  to  care  tot  Oie  property  of 
the  person  arrested,  or  permit  the  lattn-  to 
arrange  for  Its  care.  Under  ordinary  drcum- 
atances,  iKtwerert  no  sncb  duty  is  Imposed 
and  law  enforcement  requires  the  negation  of 
such  a  mla  The  Judgment  entered  by  the 
trial  court  Is  affirmed. 

STEVENS,  C.  J.,  and  WEAVBB  and 
i'BBSTON,  JJ.,  concur. 


CITY  NAT.  BANK  OF  AUBURN,  IND.,  v. 
MASON  at  sL   (Ne.  33801.) 

(Supreme  Ooort  of  Iowa.   Jan.  10,  1822.) 

1.  FrsMd  «B»I2— Mere  false  preailse  aot  frantf. 

Where  false  promissory  statementa  are 
made  in  good  faith  and  believed  at  the  time  by 
the  representor  to  be  true,  fraud  cannot  be 
preheated  on  sncb  statementa,  oTsn  though  the 
declared  parpose  was  not  cmsnmniated,  or  the 
intention  effectuated. 

2..Cor|wratloas  «»80(7)— Te  oeastltste  fraad- 
sleat  represeatatlea  te  bayer  ef  stock  as  to 
siaaafaetHrliii  plaat  te  be  bsltt,  ft  iBBst  be 
shows  that  npreseater  kaew  at  time  state- 
meat  was  false  asd  there  waa  so  lateatlos  to 
bslld. 

To  constitute  fraud  on  account  of  a  talae 

representation  that  a  corporation  whose  stock 
was  being  sold  would  build  a  manufacturing 
plant,  it  must  be  established  by  a  preponder- 
ance of  the  evidence  not  oidy  that  the  mlsrep* 
resentation  or  statement  was  made,  bat  that 
at  the  time  ef  its  making  the  representor  knew 
it  was  false,  and  that  there  waa  do  intention  to 
erect  a  manufacturing  plant  as  represented. 


8.  Bills  aad  Botes  «b»407(2)— Bsr^ea  Is  ea 
holder  of  note  Mge^ated  Is  brsacb  ef  fsKb 
by  payee  te  prsvs  th«t  lis  Is  a  hoMar  Is  das 
oourse. 

Under  Code  Supp.  1»U,  |  SOOOaSS.  title 
of  person  who  negotiates  a  negotiable  histni- 
ment  in  breads  of  faith  la  defective,  and,  when 
it  appears  that  an  mstrumeot  has  been  nego- 
tiated in  breach  of  faith  or  under  such  drcnm- 
Stances  as  amount  to  fraud,  the  presumption 
of  good  faith  no  longer  exists,  and  the  burden 
is  upon  the  bolder,  in  proving  that  he  ia  a 
bidder  in  due  eonrse  wltUn  the  deflnitian  of 
that  term  is  section  8080a{^  to  show  not  only 
tliat  be  had  no  notice  of  any  infirmity  in  the 
instrument  at  the  time  it  waa  negotiated  to 
him,  but  also  that  he  had  no  notice  of  any  de- 
fect in  the  title  of  the  person  uegotiatiDg  it 

4.  Evldeaoe  «=»420(7)— As  to  all  persoas  oth- 
er thaa  a  holder  In  due  oourse,  delivery  of  a 
Bote  nay  he  shown  to  be  oondltiosaf. 

Under  Code  Supp.  1913,  S  3060alS,  as  to 
all  parties  other  than  a  holder  In  due  course, 
the  delivery  of  a  note  ma^  be  shown  to  have 

been  conditional. 

5.  Evidence  <8=>444(6)— Parol  evldesce  Is  ad- 
missible to  shew  a  Bote  waa  sot  to  beeons 
enforce^le  until  perfermanoe  of  a  eeadltlon 
precedeat  by  the  obllsee. 

Parol  evidence  is  admissible  to  show  that 
a  note  was  not  to  become  enforceaUe  until  the 
performance  «i  condition  piecedei^  by  the 

obligee. 

6.  Trial  «»I4I— When  evidenos  of  good  faith 
of  holder  of  note  Is  SBCostnulioted,  refasal 
to  submK  guestloB  of  bad  faith  Is  proper. 

Although,  ordinarily,  the  question  of  good 
faith  in  the  purchase  of  negotiable  instruments 
is  a  question  ot  fsct  when  the  evidenoe  4^- 
fered  in  support  of  the  holder  in  due  conrae  ia 
UBCOi^adleted,  the  witnesses  stand  nnlm- 
peadted,  and  no  reasooable  inferences  may  lie 
drawn  by  the  jury  from  the  facts  and  circom- 
stances  surrounding  the  negotiation  and  pur- 
chase of  the  instrument  tending  to  prove  bad 
faith,  the  refusal  to  submit  question  of  good 
faith  to  the  jury  is  proper. 

7.  Bills  and  notes  <^537(6)— Failure  to  stake 
laqslry  before  aoqslrlng  aete  stay  make  gosd 
faith  guestlOB  for  Jury. 

While  the  purchaser  ot  commercial  paper 
is  under  no  duty  to  investigate  the  considera- 
tion which  moved  its  execution  and  delivery, 
and  bis  failure  to  make  inquiry  is  not  to  be 
charged  against  him  o  an  act  of  bad  laith. 
where  it  may  be  inferred  that  he  purposely  br 
knowingly  avoided  inquiry  or  sudi  facta  are 
disclosed  that  would  reasonably  demand  in- 
quiry, bis  failure  in  this  respect  is  proper  sub- 
ject-matter for  the  jury. 

8.  Bills  aid  notes  «s»537(6)— Submlwloa  H 
Jury  of  good  faith  of  holder  held  proper. 

In  bank's  suit  on  a  note,  where  the  de- 
fense was  fraud  at  the  time  of  execution  of 
the  note,  and  it  appeared  that  the  bank  first 
d^med  that  it  held  the  note  for  ooNection 
only  and  notified  the  maker  to  this  effect,  sad 
later  sued  as  an  innocent  purchaser  for  value 
before  maturity,  the  question  of  the  good  faith 
of  the  bonk  was  proi>erly  submitted  to  the  jury. 


4=9For  etber  oasts  sss  mud*  topic  aad  KBT-NUHBBR  in  all  Kejr-Numbered  Digeita  and  indues 
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Appeal  from  District  Oonrt.  Hudln  Oom- 
t7;  H.  n.  Try,  Judge. 

Action  at  law  by  plaintiff  as  a  holder  In 
due  course  on  a  praalssory  note  executed  by 
defendants.  .  Defendants  pleaded  trand  In 
ttae  lncei>tIon  ot  tbe  not&  Verdict  of  jury 
finding  for  tbe  defendants,  and  judgment  for 
ooBta  entered  against  plaintiff.  Plalntltt  ap- 
peals. Afflrmed. 

0eo.  W.  Ward,  of  Eldora,  for  appellant 
W.  R.  Williams,  of  Eldora,  and  J.  G.  Bom* 
stedt.  of  Webster  City,  for  appellees. 

DE  GBAFF.  J.  FlalntlflC  {rredicates  lU 
rlfibt  to  recover  against  defendants  on  a 
promissory  note  for  $522.16  executed  them 
to  the  De  Soto  Motor  Car  Company,  which 
note  was  thereafter  and  before  maturity  for 
value  sold  to  plaintiff  without  any  knowledge 
or  notice  on  the  part  of  plaintiff  of  claimed 
defenses.  The  note  bears  date  August  12. 
1913,  matured  January  1,  1014,  and  waa  giv- 
en for  stock  to  be  Issued  to  the  makers  up- 
oQ  the  Incorporation  of  the  payee  company. 

Two  defenses  are  pleaded  by  d^endants: 
Fraud  in  the  Inception  of  the  note;  C2) 
that  said  note  was  negotiated  and  sold  In  vlo- 
latlMk  of  an  agreement  between  tht  orlgliul 
parties  thereto. 

[1}  The  court  In  an  instruction  on  the  first 
ISBue  limited  tbe  jury  to  the  consideration 
of  but  <xie  of  the  alleged  misrepresentations, 
to  wit.  that  tbe  "said  De  Soto  Motor  Car 
Company  was  going  to  erect,  or  that  It  was  Its 
intenticni  and  purpose  to  erect  a  manufactur- 
lug  i^t  at  Auburn.  Ind.,  with  the  proceeds 
of  the  capital  stock  of  said  company;  said 
stock  to  consist  of  10  shares  of  $1,000  each." 
This  was  a  proper  limitation. 

At  first  blush,  the  fraud  specification  sub- 
mitted appears  to  be  simply  a  false  promise, 
and  not  coupled  or  connected  wiOi  any  past 
or  present  material  fact  misrepresentation. 
The  mere  failure  to  carry  out  a  promise  or 
expressed  Intention  In  foturo  does  not  per  ae 
coutltnte  fraud.  If  such  statements  are 
made,  and  made  In  good  faith  and  beared  at 
tbe  time  the  re$)resentor  to  be  true,  tlien 
fraud  cannot  be  predicated  on  such  atate- 
ments.  even  though  tbe  declared  purpose  was 
not  consummated  or  the  Intention  effectuated. 

Sriefly  stated  a  telse  promise  to  do  some- 
t^dng  in  the  future  deed  not  constttute  fraud. 
However,  If  the  promise  is  made  with  no  In- 
tmtlon  of  performance,  but  for  tbe  purpose 
of  occomiAlBfalng  fraud,  a  different  sltuatioD 
arises.  City  Deposit  Bank  v.  Oreen,  1S8 
Iowa*  106,  UB  N.  W.  893. 

TFbe  state  of  a  nian'g  mind  at  a  given  time 
i«  as  much  a  fact  as  is  tbe  state  of  his  dlges- 
fiton.  iBtantton  is  a  faot."-  SwUt  v.  Bounds, 
19  a  I.  S27.  as  AtL  46,  88  Ifc  R.  A.  661,  61 
Am.  St  Rep.  791. 

[t]  Therefore,  to  constitute  fraud,  as 
charged  In  ttae  Instant  case,  tt  must  be  estab* 


Ushed  by  a  preiKmderance  of  the  evidence  not 
Mily  that  the  alleged  misrepresentation  or 
statement  was  made,  but  also  that  at  the  very 
time  of  Its  making  tbe  representor  knew  It 
was  false,  and  that  in  fact  there  was  no  In- 
tention or  purpose  to  erect  a  manufacturing 
plant  as  represented.  The  trial  court  so  In- 
structed. It  Is  a  tact  question  whether  be 
made,  such  statement  falsely '  and  with  a 
secret  intention  to  mislead  and  dec^ve  the 
defendants.  * 

It  Is  established  with  reasonable  certainty 
that  no  manufacturing  plant  was  ever  erect- 
ed, and  the  Jury  could  reasonably  have  found 
from  the  circumstances  that  the  proposed 
company  was  never  Incorporated  or  that 
stodc  was  ever  issued.  The  representor.  Field, 
was  the  promoter  of  the  De  Soto  Motor  Oar 
Company,  and  was  also  the  factory  repre- 
sentative and  salesman  of  tbe  Zimmer  Man- 
ufacturing Comiwny  of  Auburn,  Ind.,  which 
was  engaged  in  the  manufacture  and  sale  of 
automobiles.  At  tbe  time  the  note  was  execut- 
ed and  delivered  to  him,  he^  and  he  only,  vos 
organizing  the  iwopoeed  company  by  seUiiig 
corporate  stock,  to  be  issued  jopwi  Ito  incor- 
poration. 

We  dean  It  nnneoeaBBry  to  recite  In  detail 
the  testimony  offered  on  behalf  of  the  de- 
fendants in  suMKBt  of  the  fraud  pleaded. 
Sufficient  to  state  that  a  Jury  question  was 
presented,  and  that  the  verdict  is  not  with- 
out support  in  this  record. 

It  Is  the  further  claim  of  the  defendants 
that  prior  to  tbe  execution  of  the  note  and  as 
an  inducement  to  Its  delivery  It  was  orally 
agreed  between  them  and  tbe  r^tresentative ' 
of  tbe  De  Soto  Motor  Car  Owapany  that  the 
said  company  would  not  negotiate  or  dispose 
of  said  note  untU  tbe  company  was  organized 
and  defend^ts  tiad  received  Ouir  share  of 
stock,  wUdi  In  tact  was  never  Issued.  The 
note  was  snbseQuently  negotiated  to  tbe 
plaintiff  bank  by  said  company  through  Field, 
and  at  the  time  ot  tiie  transfer  was  indorsed, 
"De  Soto  Hotw  Oar  Company,  per  1l  A.  Mil- 
ler." Both  defendants  testified  that  the  note 
was  not  to  be  negotiated  or  sold  until  the 
stock  was  issued,  and  that  "he  (Fldd)  would 
take  care  of  the  notes  and  kee^  them  in  his 
possession  until  be  issued  us  stock  in  the 
company." 

[3-B]  The  title  of  a  person  who  negotiates 
a  negotiable  instrument  In  breach  of  faith  Is 
defective.  Section  3060a55,  Supp.  Code  1913. 
When  it  appears  that  an  Instrument  is  ne- 
gotiated In  breach  <^  faith  or  under  sudi  dr* 
cumstancee  as  amount  to  fraud,  tiien  tbe  pre- 
sumption of  bona  fides  no  longer  exists,  and 
the  burden  Is  upon  the  holder  to  prove  that 
he  Is  In  fact  a  holder  In  due  course.  In  re 
PWlpott,  169  Iowa,  655,  151  N.  W.  825,  Ann. 
Gas.  1917B,  839. 

As  to  all  parties  other  than  a  holder  In  due 
course  the  delivery  of  tiie  note  may  be  sbown 
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to  bave  been  conditional.  Section  S060alO, 
Xd.  AltboQgb  the  Instrument  Is  a  complete 
contract  In  itself,  parol  evidence  Is  admisEdble 
to  prove  tbat  It  was  not  to  become  enforce- 
able until  tbe  performance  of  a  condition 
precedent  by  Uie  obligee.  If  tbe  agree- 
mmt  w  condlUon  Is  violated  and  tbe  note 
negotiated,  it  la  iocombent  opon  the  in- 
dorsee to  prove  that  he  Is  a  bona  fide  boldw. 
HcNli^  V.  Parsona,  186  Iowa.  890, 113  N.  W. 
8S8,  22  B.  A.  (N.  S.)  718, 125  Am.  St  Bep. 
2es,  IS  Ann.  Gas.  668. 

In  oOiOT  words,  the  burden  la  upon  tbe 
b(dder  to  prove  tbat  at  ttie  time  the  note  was 
negotiated  to  blm  not  only  ttut  be  bad  no 
notice  of  any  infirmity  in  tbe  instrument,  but 
also  that  be  bad  no  noUce  <^  any  defect  In 
Ibe  title  the  persm  negotiating  it  Section 
8080a52,  Id.  Tbe  trial  court  submitted  this 
Issue  under  correct  Instructlona. 

[I]  The  Jury  having  resolved  the  evidence 
,  in  ftivor  of  the  defendants  on  one  or  both  of 
tbe  prt^HKdtlona  submitted,  it  must  now  be 
determined  whether  the  plaintiff  is  a  bolder 
in  due  course  and  whether  this  Question 
should  have  been  submitted  to  the  Jury  or  de- 
termined by  the  court  as  a  matter  of  law, 
Ordinarily  the  bona  fides  in  the  purchase  of 
a  negotiable  Instrument  is  a  queBti<ni  of  fact 
When  the  evidence  offered  in  support  of  the 
holder  in  due  course  Is  uncontradicted,  the 
witnesses  stand  unlmpeached,  and  no  reason- 
able Inferences  may  be  drawn  by  the  Jury 
fnxn  tbe  fticts  and  circumstances  surround- 
ing tbe  negotiation  and  pnndmse  of  the  in- 
strument tmdlng  to  prove  mala  fldea;  a  court 
Is  Justified  In  refnsbig  to  nibmlt  such  ques- 
tion to  the  Jury.  Johnsoo  t.  Bank,  ISi  Iowa, 
781.  112  N.  W.  165;  Bdeleu  v.  First  Nat 
Bank  (Md.)  116  AtL  699. 

[7]  The  rights  <tf  the  i^alntUf  bank  are  to 
be  determined  by  the  simple  test  of  honesty 
and  good  &ltb,  and  not  by  a  speculative  la- 
aue  as  to  lla  diligence  or  negligence.  While 
careioBsness  or  negligence  is  not  the  equiva- 
lent of  notice,  and  as  a  matto:  of  law  not  suf- 
ficient to  defeat  tbe  title  of  a  porcbaser  of  a 
promissory  note  for  value,  It  may  be  such 
tbat  It  tends  to  Impeach  tbe  bona  fides,  and 
make  a  Jury  question.  Bobertson  v.  Sto(^ 
COm  164  Iowa,  230.  145  N.  535 ;  Bank  v. 
Carter,  144  Iowa,  715. 123  N.  W.  237. 

Furthermore,  the  purchaser  of  commercial 
paper  Is  under  no  duty  to  Investigate  tbe  con- 
sideration which  moved  the  execution  and 
delivery  of  such  paper,  and  his  failure  to 
make  iuquh?  Is  not  to  be  charged  against 
blm  as  an  act  of  bad  faith.  If  It  may  be  In- 
ferred, however,  tliat  be  purposely  or  Itnow- 
Ingly  avoids  such  inquiry,  or  such  facta  are 
disclosed  tbat  would  reasooably  demand  in- 
quiry, his  failure  In  this  respect  Is  proper 
subject-matter  for  the  Jury. 

[t]  Tbe  negotiation  and  sale  of  the  Instant 
note  was  made  throuj^  Mr.  Field.  Tbe  In- 


dorsement was  made  1^  tbe  bookkeeper  of 
the  company,  who  was  not  an  oflloer  ttf  the 
payee.  The  indorsement  was  made  upon  tbe 
verbal  authority  ot  Mr.  Field,  but  tbe  book- 
keeper took  tbe  note  diiecUy  to  tbe  bank  and 
delivered  it  to  tbe  cashier  of  tbie  bank.  See 
City  National  Bank  of  Auburn,  Indiana  t. 
Mason  et  aL.  181  Iowa,  824,  166  N.  W.  103. 

It  is  also  ((hown  that  tbe  bank  first  dalmed 
ttiat  It  held  {he  note  tor  collection  only,  and 
sent  notice  to  the  makers  to  this  effect  It 
is  a  reasimable  Inference  tbat  opon  failure 
to  secure  payment  this  suit  vaa  instituted  by 
tbe  bank  cUiJmlng  to  be  an  innocent  purchas- 
er for  value  before  maturity.  These  matters 
took  tbe  question  of  the  bona  fides  to  the 
jury. 

Upon  Oie  whole  record  we  find  no  prejudi- 
cial error,  and  tbe  Judgment  entered  Is  there- 
fore atOrmed. 

STETBNS,  0.  J.,  and  WBATBB  and 
PBESTON.  JJ.,  concur. 


RCININOTON  ¥.  MACHAMER.  (No.  33894.) 
(Supreme  Court  of  Iowa.  Jan.  10,  1922.) 

1.  Appeal  aad  error  <s=>263(l)  —  InstmetlOR 
aot  reviewed  in  absanoe  of  exoeptlon. 

An  appellant  Is  not  entitled  to  review  of 
question  of  propriety  of  given  Instruction  to 
wbidi  no  exception  was  taken. 

2.  Appeal  aad  error  «x»273(6)— Exoeptlea  te 
Instniotlon  Inuifncleiit. 

An  exception  that  "the  court  erred  in  giving 
Instruction  No.  8  on  the  measure  of  damages" 
was  not  sufficiently  specific, 

3.  Appeal  aad  error  <e=»882(I2)— No  oomplalBl 
of  Invited  error  oo  instrnotlon. 

No  complaint  can  be  made  on  appeal  <A 
part  of  a  given  instruction  which  waa  the  same 
as  appellant's  offered  Instruction. 

4.  Exeoutors  snd  admlalstrators  ^=a2\A—Fvi- 
aeral  expeasea  charged  against  estate  of  mi- 
nor. 

The  funcrsl  expenses  of  a  minor  are  diarg- 
ed  against  his  estate. 

5.  Death  «=»64— Testlffloay  as  to  amesat  ef 
faneral  expenses  held  for  Jury's  ooasideratioa, 
though  glveo  by  wltnesa  not  an  expert. 

In  an  action  by  minor's  administrator  to 
recover  damages  for  bis  wrongful  death,  fu- 
neral expenses  paid  by  the  administrator  heU 
properly  considered  by  the  jury,  under  tbe  evi- 
dence of  tbe  administrator,  although  he  did  not 
show  himself  to  be  an  expert  on  the  subject  ef 
tbe  value  of  such  Bervices. 

6.  Death  <&=>64— Amount  paid  dootors,  nsrs- 
OS,  and  undertakers  admissible. 

In  action  by  administrator  for  negligent 
death  of  a  minor,  court  did  not  err  In  permit- 
ting the  administrator  to  testify  as  to  the 
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unomit  pidd  to  undertaker,  hoBpital,  doctor, 
and  narseB. 

7.  TrM  ^83(2)— ObjMtloi  to  tvMeioa  held 
too  general. 

An  objection  tbat  offered  evidence  was  In- 
competent, irreleranti  fanmaterlal,  and  Improper 
was  not  saffldentty  apedfie  to  conatitnta  any 
objecti<nL 

8.  Appeal  and  error  «=390g(6)  —  Offlclal  acts 
presumed  reonlar  la  support  of  Judgment. 

It  will  be  presumed  on  appeal  that  official 
acts  of  dty  conndl  in  passing  or^ances  lim- 
iting speed  of  antomobiles  were  reffnlar,  and 
that  Code  Sapp.  1918,  |  lS71m20,  relating  to 
the  placing  of  aigna  at  the  cttj  Uniita,  waa  cwn- 
^ed  with,  as  againat  an  objection  tbat  th« 
court  erred  fn  admitting  the  ordinance  tn  evi- 
dence without  showing  tbat  the  eigne  bad  been 
placed  at  the  dty  llmita;  no  objection  on  such 
ground  having  been  made  below. 

9.  Evidenee  «=»l  17— Evidaaes  af  akld  marlit, 
blood,  etc,  after  aeddant  bald  admlsiibla. 

In  an  action  for  death  of' one  atruck  by 
automobile,  conrt  did  not  err  in  admitting  evi- 
dence of  witness  to  effect  that  he  saw  a  bnt- 
ton,  comb,  piece  of  cloth,  and  some  blood  along 
skid  marks,  tboagh  there  was  no  showing  that 
they  belonged  to  the  deceased,  or  at  what  time 
tiie  witness  arrived  upon  the  scene  of  the  ac- 
cident. 

10.  Appeal  and  trror  «s»IOSO(f>  —  Admlaslon 
of  tasUmtay  wKhoitt  ooBoaotlai  evWaaoe  bald 
hanalaas.  If  error. 

In  action  for  death  of  one  struck  by  auto- 
mobile, if  It  was  error  to  admit  in  evidence  tes- 
timony of  one  who  saw  a  button,  comb,  piece 
of  doth,  and  some  blood  along  skid  marks,  with- 
oat  showing  that  the  articles  mentioned  belong- 
ed to  the  deceased,  or  at  what  time  after  the 
aeddent  witness  arrived  on  the  scene  thereof, 
defendant  could  not  have  been  prejudiced  there- 
by, in  view  of  other  evidence  that  the  dotUng 
of  deceased  caught  on  the  aDtomoUIe  and 
that  sh«  waa  dragged. 

11.  MHMpal  oarporaHaat  «es>7M(6,7)— Nag- 
illoMa  of  aitttmoblllat  ud  ooatrlbHtoiy  aag- 
lifaMo  of  pidBttrl—  hoM  for  tho  Jwy. 

In  an  action  for  death  of  pedestrian  Btrnck 
hf  an  automobile,  question  of  automobiUst's 
negligenca  and  pedestrian's  contributory  negli- 
genea  heU  tor  the  jury. 

Appeal  from  District  Court,  Linn  Conntsr; 
MUo  P.  Smith,  Judge. 

Action  19  plaintiff,  as  administrator,  to 
recover  damages  caused  by  injury  to  and 
death  of  hlB  daughter,  Velma,  while  attempt- 
ing to  cross  the  railway  of  a  bridge,  over 
Cedar  Blver,  at  B.  avenue,  in  Cedar  Bapida, 
Iowa,  who  was  atrudt  by  defendant's  auto- 
niobU&  The  accident  hawened  between  4 
and  6  o'do<^  in  the  afternoon  of  S^tonber 
le,  1916.  Deceased  was  about  14  years  of 
age.  She  died  from  her  injuries  September 
19th.  Deceased  waa  attempting  to  cross  at 
a  point  which  waa  not  an  intersectiim  w 
place  provided  for  crossing  by  pedestrians. 


There  was  a  trial  to  a  Jury,  and  a  verdict 
and  judgment  for  plaintiff  for  $1,000.  De- 
fmdant  appeals.  Affirmed. 

Bedmond  &  Stewart  and  Chas.  Penntng- 
roth,  aU  of  Cedar  Baplds,  for  appellant 

Grimm,  Wheeler  &  Elliott  and  Floyd  FhU- 
brlck,  all  of  Cedar  Bapida,  for  apptdlee. 

PBESTON,  J.  Xhe  petition  statu  that 
deceased  died  S^tonber  19th,  and  that  be* 
fore  ber  death  she  was  subjected  to  ocpen^ 
tot  medical  care^  attention,  eta;  that  by 
reason  of  the  injuries  and  death-Jier  estate 
has  been  damaged,  and  that  the  daim  is  the 
property  of  plaintiff  as  admlnlstrabHr.  CQie 
negligence  charged  is  that  defendant  waa 
driving  his  car  at  an  excessive  and  redEless 
rate  of  speed ;  that  he  did  not  have  It  under 
proper  control ;  that  be  waa  negligent  in  not 
seeing  and  avoiding  deceased;  in  falling  to 
stop  or  turn  said  car  aside  after  lie  saw,  or 
should  have  seen,  deceased;  in  falling  to 
sound  his  bom  or  give  any  signal,  or  warn- 
ing of  bis  approach,  and  in  violating  the  or- 
dinances of  the  dty  regulating  the  speed  of 
such  vehicles. 

Deceased  was  proceeding  west  on  the 
south  side  of  the  bridge,  and,  when  about  a 
third  of  the  way  frora  the  east  end.  attempt- 
ed to  cross  the  roadway  from  the  south  side 
of  the  bridge.  Defendant  was  proceeding 
east  on  the  south  or  right-hand  side  of  the 
bridge.  Plaintiff's  evidence  tends  to  show 
thnt  before  defendant  struck  the  girl,  and  as 
be  was  approaching  her,  be  was  looking 
down  the  river,  south  and  east  of  the  bridge, 
where  some  men  were  making  excavations 
for  a  power  bouse ;  that  he  was  traveling  at 
from  20  to  25  miles  an  hour  when  be  strudc 
her;  that  It  was  while  she  was  leaving  tbu 
south  sidewalk  and  starting  across  the  road- 
way that  appellant  was  looking  downstream 
instead  of  In  front  of  his  car ;  after  the  ac- 
cident defendant  stated  to  plaintiff  that  he 
did  not  know  the  little  girl  was  there  until ' 
he  felt  the  jar  of  the  car;  that  when  she 
was  struck  she  was  from  8  to  12  feet  from 
the  curbing  on  the  south  side  of  the  bridge. 
She  was  struck  by  the  radiator  and  right 
fnmt  fmder ;  that  there  was  suffident  apace 
between  deceased  and  the  south  curb  for  ap- 
pellant to  have  passed  beldnd  her  without 
striking  ber;  when  struck,  her  clothes  cau^t 
on  tlie  car,  and  she  was  dragged  until  the 
car  stOHied,  when  khe  was  found  lying  <»i 
the  pavement  beneath  the  right  bind  whed 
of  the  car,  Oie  wheel  resting  on  her  1^  w 
her  dress ;  slie  was  dragged  and  rolled  from 
tba  front  to  the  rear  of  the  car  before  It 
stored;  the  car  went  from  20  to  SO  feet 
after  it  struck  her  before  It  stopped ;  a  wit- 
ness who  helped  pldc  ber  up  and  went  with 
tier  to  the  doctor's  office  found  a  few  iqiiots 
ot  blood  m  bia  band  after  he  to<A  bar  to  the 
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doctor's  office;  another  witness  saw  aome 
blood  on  her  right  thigh,  as  she  lay  on  the 
pavement;  witnessea  for  plalntUf  noticed 
skid  marks  on  the  smooth  creosote  blocks  of 
the  bridge  paring,  where  the  wheels  had 
skidded  after  the  brakes  were  set;  another 
witness  found  a  comb,  button,  piece  of  cloth, 
and  saw  some  blood  along  the  skid  marks,: 
and  located  these  articles  with  r^eraice  to 
the  beginning,  and  ending  of  the  skid  marks, 
and  with  refer^ce  to  the  railing  posts  of  the 
bridge. 

The  doctor  who  attended  her  teetlfled  that 
she  died  at  peritonitis  caused  by  a  ruptured 
bow^  the  rupture  being  caused  by  extreme 
Tioleace,  and  that  the  steels  of  her  corset 
were  beat  at  an  angle  of  nearly  90  dt^reea. 

Tbe  ordinances  of  the  dtj  pnddbited  tlie 
operattw  of  a  motor  Tebl'de  at  a  ^eed  In 
excess  of  16  miles  per  hour.  Those  near 
not  hear  defmdant  i^ve  any  warning  slg- 
naL  Deceased  was  atxong  and  healthy.  One 
witness  testifies  that  she  was  carrying  a 
small  paper  sack  In  her  hand.  Another  wit- 
ness did  not  notice  this,  but  says  that  the 
,daflihboard  or  runway  of  the  car  was  scat- 
twed  with  salted  peanuts;  dont  know 
whether  she  had  Oum;  dmi't  know  where 
they  came  from.  A  witness  states  that  de- 
ceased was  facing  northwest  at  about  the 
time  she  was  struck. 

Defendant's  erideice  t«ids  to  show  that 
the  bridge  was  crowned;  the  highest  point 
about  the  center  of  the  bridge.  It  was  also 
crowned  laterally.  The  sidewalk  on  the 
bridge  was  8  feet  wide,  elevated  some  8  In- 
ches above  the  roadway,  nie  creosote  blocks 
were  filled  or  covered  with  asphalt  There 
was  nothing  along  the  curb  on  either  side  of 
the  bridge  to  interfere  with  on^s  vision. 
Defendant  was  accustomed  to  driving  auto- 
mobiles ;  says  it  was  his  impression  be  was 
going  at  about  10  or  12  miles  an  hour ;  did 
not  see  deceased  until  she  was  right  in  front 
of  his  machine.  Immediately  in  front  of  him ; 
was  right  on  her;  applied  the  brakes  as 
soon  as  he  saw  her  ;  got  the  brakes  fully  set 
before  she  was  struck;  stopped  and  got  out 
of  the  car;  swayed  to  the  left  to  avoid  her; 
says  he  stopped  the  car  after  he  struck  her 
within  the  length  of  his  Ford  car;  gave  her 
assistance  after  the  acddent ;  thinks  he  was 
about  3  or  4  feet  from  the  south  curb ;  was 
looking  straight  ahead  as  he  was  driving. 

There  was  more  or  less  corroboration  for 
both  plalntifTs  witnesses  and  those  testify- 
ing for  the  defendant,  and  there  Is  denial  of 
some  of  plaintiff's  evidence.  We  have  set 
out  enough  to  give  a  general  outline.  It  will 
be  noticed  that  there  Is  a  conflict  in  the  evi- 
dence at  some  points. 

[1}  1.  Instructlous  4,  T,  and  8  are  now 
complained  of.  No  exceptions  were  taken  to 
any  of  the  Instructions  at  the  time.  Thwe- 
after,  and  In  the  motion  for  new  trial,  excep- 
tion was  taken  to  Instrnctlon  No.  6|  whldi 


(Iowa 

had  reference  to  contrlbutosy  negUgcuce,  as 
did  also  Instructions  6  and  7.  Instructi<m  5 
is  quite  similar  to  the  (me  requested 
plaintiff  on  the  subject,  exc^t  that  thwe  is 
some  elaboration  In  the  we  given.  No  com- 
plaint is  now  made  as  to  Instruction  Na  5. 
No.  6  has  referraioe  more  particularly  to  the 
duty  of  one  att^pting  to  cross  a  street  at 
a  place  other  than  the  regular  crossing.  No. 
7  also  refers  to  that  subject  No  complaint 
Is  made  of  tbis.  Tba  complaint  oC  Na  7  la 
that  It  unduly  emf^a^zea  Che  question  of 
the  age  of  deceased  as  bearing  on  contribu- 
tory uegligmce.  The  referenoe  to  her  age  In 
No.  7  Is  very  brief;  and.  If  we  were  called 
upon  to  pass  upon  the  question,  we  would  be 
inched  to  hold  Oiat  ttoe  was  no  error. 
But  the  exertion  was  to  Instruction  No.  S, 
of  whidi  no  ctnnplalnt  la  now  made  In  arga- 
men^  and  no  error  is  assigned  as  to  that 
Hie  aqpment  and  asBlgnmeat  of  error  Is 
now  directed  (o  Na  7,  to  whldi  no  exception 
was  taken.  Appellant  Is  not  entitled  to  a 
review  of  that  questlcai.  InstnicUon  No.  4 
has  refwence  to  the  rate  of  qwed  under  tlie 
dtywdinance  introduced  in  evidence.  Than 
was  no  exception  to  No.  4. 

it,  8]  2.  Appellant  attonpted  to  except  to 
InstructlM  No.  8  in  the  motion  for  new 
trial.  Hie  exertion  in  the  motion  for  new 
trial  la  as  follows:  "The  court  erred  In  giv- 
ing Instruction  No.  8  on  the  measure  of 
damages."  Appellee  contends  that  the  ex- 
ception is  not  sufficiently  spedflc,  and  Is 
therefore  no  exception  at  alL  Tho  point  Is 
well  taken.  The  statute  In  force  at  the  time 
of  the  trial  of  this  case  (Code,  3709),  as 
amended  by  chapter  11,  Acts.SSth  O.  A.,  pro- 
vides that  the  exceptions  shall  specify  the 
part  of  the  charge  or  instruction  objected  to^ 
and  the  ground  of  the  objection.  No.  8  Is 
upon  the  subject  of  the  measure  of  damages. 
Appellant,  in  this  court  objects  to  the  in- 
struction on  different  grounds.  Horn  of 
these  grounds,  and  in  fact  no  ground  at  all, 
was  stated  in  the  exception.  Moreov^,  In- 
struction No.  8  Is  the  same  as  defendants 
offered  Instrnctlon  No.  3,  except  at  the  end  of 
No.  8  the  court  refers  to  the  question  of  fu- 
neral expenses,  medical  attendance,  and 
nursing.  We  do  not  understand  appellant  to 
complain  as  to  these  last-named  it^s  ex- 
cept as  to  funeral  expenses,  which  will  be 
referred  to  later  In  the  oi^lon.  As  to  all  the 
rest  of  Instruction  No.  8,  defendant  the 
offered  Instruction,  in  the  same  language  as 
that  given  by  the  court  may  not  now  com- 
plain. Orosjean  v.  Hallway.  146  Iowa,  17, 
23,  123  N.  W.  102.  Having  Invited  the  er- 
tm.  If  any  there  was,  defendant  may  not 
now  take  advantage  of  It  Campb^l  v. 
Ormsby,  65  Iowa.  518,  620,  22  N.  W.  666; 
Andrews  v.  Railway,  86  Iowa,  677,  686,  6S 
N.  W.  399;  Krebbiel  v.  Henkle^  178  Iowa. 
770;  761. 160  N.  W.  211;  Anderson  v.  AnOas 
son,  160  Iowa,  666^  671,  ISO  N.  W.  n6. 
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8.  Appdlaat  complaliis  ttiat  by  Inatructlou 
Na  8  the  court  did  not  limit  Oie  recovery  to 
damages  accruing  to  the  estate  attia  the 
minor  would  have  attained  her  majority, 
niey  dte  ovij  Walters  t.  Ballway,  86  Iowa, 
462,  and  Lawrence  t.  Blmey,  40  Iowa,  877. 
These  eases  refer  to  personal  eamlnss  of  the 
minor  during  mlnorl^,  wUdi  bdang  to  the 
parent  No  dabn  was  mads  for  such  dam- 
ages In  this  cBse^  and  Quae  was  no  erridencs 
thereitf.  So  that  the  question  Is  not  In  the 
cas^  unless  perhaps  as  It  may  be  Involved  in 
the  question  as  to  the  value  of  the  estate 
of  die  deceased.  l%e  damages  sued  for 
herein  were  to  recover  damages  to  the  estate 
oC  deceased, but  for  thereasons  before  stated 
the  objection  as  now  made  to  Not.  8  may  not 
be  considered. 

[4}  4.  Anotber  obfecUon  to  No.  8  Is  that 
plaintiff,  as  admlnlBtrator,  was  not  entitled 
to  reoovM  for  the  funeral  expenses.  This 
txuMec  was  a  part  of  tantructkm  No.  8.  The 
funeral  expenses  are  a  diarge  against  the 
estate  of  deceased,  and  the  evidence  shows 
that  plaintiff  paid  the  funeral  expenses  as 
administrator.  Possibly  the  father  would 
be  entitled  to  recover  such  expenses  under 
Cod^  I  8471.  But  having  paid  thnn  as  ad- 
ministrator, we  see  no  reason  why  he  may 
not  recover  something  therefor.  The  aaiy 
case  dted  by  aii^lant  on  this  proposition  ia 
Camego  v.  Coal  Co.,  164  Iowa,  K&2,  146  N. 
W.  88,  Ann.  Cas.  1016D,  794.  This  case  has 
been  modified  somewhat  by  some  of  the'  later 
eases,  whldi  wlU  be  referred  to  in  a  mo- 
ment It  Is  possible  that  Instructl(m  No.  8 
does  not  state  the  rule  aa  definitely  as  our 
last  case  on  the  subject  requires.  Brady, 
Administrator,  v.  Haw,  187  Iowa,  501, 174  N. 
W.  331,  7  A.  L.  R.  1306.  It  was  there  said 
that  the  estate  Is  entitied  to  recover  some- 
thing for  faneral  expenses.  That  it  Is  .  a 
matter  proper  to  be  considered,  because  the 
value  of  the  estate  Is  affected,  even  though 
the  funeral  expenses  are  paid  sooner  than 
they  would  be  otlierwlse  paid  but  for  the 
premature  death  by  reason  of  the  injury. 
The  defendant  did  not  ask  any  instruction 
on  this  subject  Qud,  as  before  shown,  there 
was  no  exception  to  the  Instruction  referring 
to  funeral  exp^ises.  This  being  so,  evidence 
was  admissible,  If  not  otherwise  objection- 
ably as  to  fungal  expenses.  We  take  it 
that  the  real  (^Jectitm  rdled  upon  by  ap- 
pelant in  regard  to  this  matter  Is  that  the 
evldmce  was  erroneously  admitted,  tor  the 
reason  that  the  admlnlBtrator,  who  testlfled 
in  retwence  thereto,  was  not  shown  to  have 
known  or  been  acquainted  with  the  fair  or 
reaeonable  value  of  the  services  readied; 
fbat  the  general  statement  of  the  cost  of  fu- 
neral expmses  did  not  Justify  the  submlsMon 
thereof  to  the  Jury.  Under  the  record,  this 
is  the  <nily  Question  defradant  is  now  in  a 
porttkm  to  raise.  Defendant  Introduced  no 
evideaca  <m  tills  tobject;  ao  that  the  evi- 


dence which  was  admitted  was  without  dis- 
pute. The  administrator  testified  over  ob- 
Jection,  after  having  stated  that  he  paid  the 
blllB  as  administrator,  aa  ffdlows: 

"Q.  Can  you  state  to  th«  Jury  wha^  and  how 
mneb  these  bills  were?  A.  p^SO. 

"Q.  Ten  what  amoant  that  Is  made  np  ot  th« 
various  amouDts,  and  for  what?  A.  Tba  on- 
dertaker't  biU  was  $344. 

Witness  then  gives  the  amounts  of  the  hos- 
pital, doctor,  and  nurse  bills.   He  continues: 

"Q.  Do  you  know  what  the  fair  charges  for 
servicea  of  that  kind  are  in  Cedar  Baplds,  or 
was  at  that  time?  A.  I  didn't  look  around  to 
sec  whether  I  could  get  the  work  done  any 
cheaper  or  not 

**Q.  Do  yon  knoi^  about  what  It  Is  customary 
to  charge  for  swA  serrlees,  or  about  iriiat  it 
was  at  that  time.  I  mean?  A.  It  was  the  rega- 
lar  diarges;  I  mean  that  the  hoii^tal  dtarges 
and  the  nurse's  charges  ware  the  same  as  thv 
would  charge  anyboc^  else;  that  is  what  they 
got 

"Q.  Is  that  tme  of  the  other  bOlst   A.  Tes.** 

[I,  I]  In  tike  CamegD  Oase  the  evldenoe 
showed  only  ttie  amount  of  Ilia  funeral  ex- 
penses, and  tiiat  they  had  been  paid  by  tte 
plaintiff.   The  court  held  the  evidence  was 

admlsslUe,  and  the  question  was  whether  it 
was  sufficient  to  establish  the  reasonableness 
at  the  cost  The  evidence  goes  farther  in 
the  instant  case,  In  that  it  shows  that  the 
witness  testified  that  he  knew  that  th^were 
the  reastmable  or  r^ular  duuges.  In  smne 
of  the  later  cases  the  rule  has  been  modified 
somewhat  The  Carnego  Oase  was  referred 
to  in  Beutkemeler  v.  Nolts,  179  Iowa,  842, 
363,  161  N.  W.  200.  L.  B.  A.  1917B,  318. 
where  we  said  that  if  the  Items  and  the  cost 
of  them  had  been  disclosed  they  might  have 
furnished  a  mfilcient  basis  for  the  jury  to 
pass  upon  the  reasonableness  of  the  expanse; 
that  It  was  also  said  In  the  Camego  Case,  In 
recognition  of  our  previous  holdings,  that 
where  tiie  nature  of  the  Item  is  sndi  that  a 
Jury  would  be  likely  to  be  familiar  there- 
with, proof  of  payment  is  enough  to  carry 
the  questlcm  of  reasonableness  to  the  Jury, 
citing  Lampman  v.  Brunlng,  120  Iowa,  167, 
94  N.  W.  S62;  Scurlock  v.  City  of  Boone,  142 
Iowa.  684,  121  N.  W.  360.  The  Issue  In  the 
Beutkemeler  Oase  was  as  to  the  value  of 
professional  services  of  a  doctor.  In  the  In- 
stant case^  as  In  that  case,  these  is  nothing 
startling  In  the  amount  of  the  bill  tot  tiie 
services  rendered.  Most  people  have  some 
idea  of  the  ordinary  charges.  We  think  it 
Is  so  In  regard  to  funeral  expenses.  8344 
in  these  times  would  not  strike  an  ordinary 
individual  as  exorbitant  There  is  nothing 
In  the  amount  of  the  bill  that  tends  to  exdte 
distrust  as  to  its  reasonableness,  ^e  en- 
tire recovery,  as  fixed  by  the  Jury,  was  but 
81,000.  whldi  Is  (pearly  not  excessive.  Tb» 
undwtakw  could  have  been  called  at  a 
small  expense,  no  doubt  and  it  seesns  to  us 
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this  would  have  been  the  better  way.  But 
bad  an  expert  testifled  ob  to  tbo-  vaXaef  tbe 
fvsj  would  not  bare  been  bonnd  by  Us  tes- 
timony, but  in  GonnectiDn  tberewitb  could 
use  fhdr  own  judgment  TbiB  has  been  hdd 
where  the  services  were  those  of  a  medical 
expert  aa  to  doctor's  services,  and,  though 
nndi^uted,  the  case  must  go  to  the  jury. 
Fowle  V.  PaTsans,  160  Iowa,  454, 141  N.  W. 
1049.  4S  L.  B.  A.  (N.  S.)  181.  See^  also,  Hoyt 
T.  BaUway,  117  Iowa,  296,  00  N.  W.  724; 
Hunter  t.  Sure^  Oa,  159  Iowa,  114,  140  N. 
W.  194.  We  think  there  was  no  error  in 
admitting  the  evidence  In  regard  to  the  un- 
dertaker's bill,  and  the  hospital,  doctor's  and 
nurse^B  blllB.  TbB  mannOT  In  which  the 
question  was  enlwaittod  tO''tiie  jury  may  not, 
for  the  reasfmB  before  stated,  be  reviewed. 

[7,  S]  5.  It  Is  next  craten^ed  by  appellant 
that  the  court  erred  In  admitting  in  evi- 
dence, over  objection,  parts  of  ordinances  of 
the  dty  as  to  speed.  It  is  now  argued  that 
they  were  Improperly  admitted  because  there 
was  no  showing  that  the  city  had  placed 
edgns  at  the  dty  limits,  as  provided  by  Code 
Supp.  I  lS71m20.  If  that  objection  is  In- 
cluded In  the  objection  made  at  the  time  of 
the  trial,  it  la  not  apparent  Several  other 
reasons  were  given  why  It  was  claimed  the 
evtdrace  was  not  admissible,  and  there  the 
objection  that  It  is  incompetent,  Irrelevant 
Immaterial,  and  Improper.  We  have  held 
that  this  was  not  suffldently  spedflc  to  con- 
stitute any  oblectlon.  Harvey  v.  Railway,  129 
Iowa,  465,  482, 105  N.  W.  958,3  L.  R.  A.  (N.  S.) 
978,118  Am.  St  Bep.  483;  State  v.  Wilson,  157 
Iowa,  698, 713,  141  N.  W.  337;  State  v.  Mad- 
den, 170  Iowa,  230, 236, 148  N.W.  995;  Brier  V. 
Davis,  122  Iowa,  59, 61, 96  N.W.  983.  The  rule 
is  different  where  the  objection  Is  sustained. 
Chrlstenson  v.  Peterson,  163  Iowa,  708,  711, 
144  N.  W.  315.  Appellant  dtes.  In  support 
of  its  objection  to  the  admission  of  the  or- 
dinances, Incorporated  Town  of  Decatur  v. 
(Soold,  185  Iowa,  203,  170  N.  W.  449.  That 
was  a  criminal  case.  The  purpose  of  the 
statute  in  a  negligence  case  is  stated  In  Pil- 
grim V.  Brown,  168  Iowa,  177,  160  N.  W.  1. 
In  both  those  cases  there  was  evidence  de- 
scribing the  location  and  character  of  the 
signs.  In  the  instant  case  the  record  Ib  A- 
lent  as  to  whether  there  were  or  were  not 
such  signs.  If  the  statute  dted  has  any  ap- 
plication to  a  case  of  this  kind,  then,  xmder 
the  record  as  fa^  {«'esented,  the  presump- 
tion obtains  that  the  official  acts  of  the 
council  in  passing  the  ordinances  were  regu- 
lar, and  ttiat  th^  had  complied  with  all; 
requisiteB  for  the  ivoper  passi^  of  OTdi- 
nances.  22  Corpus  Juris,  ISO;  {  est.  Nomer- 
oua  Iowa  caaes  are  dted  in  the  note, 

[I,  li]  &  It  is  thought  the  court  erred  in 
admitting  evidence  ot  a  witnesa,  who  says  be 
■aw  a  button,  a  comb,  and  a  piece  of  doth 
and  some  blood  along  tbe  skid  marka,.  some 
dC  ttiesa  at  the  beginning  of  the  marine  otb- 


ers  at  ttie  end.  The  oibjectlaii  Is  fitat  time 
was  no  showing  that  these  artldes,  when 
witness  came  there,  were  In  0ie  same  place 
as  at  the  time  of  ^ba  acddent,  and  no  show- 
ing that  th^  belonged  to  this  glrL  It  la 
true  these  matters  were  not  shown.  Tbe 
precise  time  at  which  the  witness  arrived 
does  not  appear,  bat  we  take  it  it  was  aooB 
after  the  aceidttkt,  since  the  skid  marks 
were  still  there,  and,  aa  we  undttstand  It 
there  were  other  peoi>le  still  there  after  the 
girl  had  been  tab»ntotbehoiqiltaL  Tlieevl- 
dence  was  descriptlTe  of  conditions  aB  they 
existed  som  attar  ttie  accident  and  ma- 
proper  to  be  considered  with  the  other  dr- 
cum stances  shown.  There  was  evidence  that 
the  dothlng  of  deceased  caught  on  the  auto; 
that  she  was  dragged.  Defendant  aays  he 
put  on  the  brakes.  Th»e  are  other  witness- 
es testifying  to  the  skid  marks.  There  was 
evidence  that  there  was  blood  on  the  person 
of  deceased,  ai^d  on  the  hand  of  the  man  who 
carried  her,  and  perhaps  other  dream- 
stances,  tending  to  show  how  the  accident 
occurred.  The  tendency  of  the  evidence  com- 
plained of  was  to  show  how  the  accident 
happoied.  There  was  other  evidence  tend- 
ing in  the  same  dlrectlcm  and  of  eyewitness- 
es. It  seems  to  us  the  evid^ce  was  admis- 
sible, but  in  any  event  considering  all  the 
circumstances,  there  could  have  been  no 
prejudice.  It  would  have  been  bettw,  no 
doubt  had  the  connection  been  mad^  and 
it  could  have  been  easily  Hooa. 

[11]  7.  The  court  instructed  the  Jury  in 
regard  to  deceased  crossing  the  roadway  at 
a  point  other  than  the  regular  crossing,  and 
to  such  instructifm  there  was  no  sceptlon. 
Without  again  rehearsing  the  evidence,  we 
are  of  opinion  that  the  evidence  was  suffl- 
dent  to  take  the  case  to  the  jury  on  the 
question  of  defendant's  alleged  negligence, 
and  as  to  whether  deceased  was  free  from 
contributory  n^ligeuce.  Wine  v.  Jones,  183 
Iowa,  1166,  162  N.  W.  196,  168  N.  W.  318; 
Livingston  v.  Dole,  184  Iowa,  1340,  1346,  167 
N.  W.  639;  Wahner  v.  Hennessey,  181  N. 
W.  798,  804.  There  is  evidence,  though  dis- 
puted, from  which  the  jiu'y  could  have  found 
that  deceased  was  far  enough  north  ot  the 
sidewalk  to  allow  defendant  to  pass  south  <tf 
her,  but  instead,  he  swrarved  to  the  north. 
There  Is  a  su^estlon  in  argument  tfiat  de- 
ceased was  walking  along  the  sidewalk,  eat- 
ing peanuts.  The  only  evidence  in  regard 
to  tbe  peanuts  la  that  one  witness  aays  atw 
was  carrying  a  small  paper  8a(±  of  aome- 
thlng  in  her  hand,  and  anothw  wltoeaa  tea- 
tlflea  that  salted  peanuts  woe  found  on 
some  parts  of  the  car. 

niere  may  be  some  other  minor  matters 
argued,  which  we  have  not  discoaaed  In  de- 
tail, and.  as  said,  some  questions  are  argued 
as  to  which  appdlant  la  not  entttted  to  re- 
TleiTi  The  polnta  noticed  are  contrallliv 
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There  being  no 
judgment  is  afDrmed. 


(isi  N.W.) 

prejudicial  error,  the  which  other  poles  were  dtnated.  and  after 


STEVE^fS,  C  J.,  and  WBATBB  and  DE 
ORArr,  JJ^  concur. 


MILLER  V.  ELECTRIC  SERVICE  CO. 

(No.  34098.) 

(Sapreme  Court  of  lova.  Jan.  10,  1922.) 

1.  CovBRaaU  «=>122  — Evidonoo  liaM  aot  to 
•how  tale  to  bona  Ada  purehaier  after  coa- 
vqraae*  by  anraconM  deei. 

In  action  for  parchaee  price  of  poles  and 
priTilegea  in  railroad  ■right  of  way,  vberein  de- 
fendant set  np  a  counterclaim  for  demasee  by 
reason  of  a  sale  of  the  rigfat  of  way,  defendant 
baring  failed  to  record  his  deed  or  contract, 
e^dence  held  not  to  show  that  the  vendor  con- 
veyed to  bona  fide  pnrcbasere  who  had  no 
knowledge  of  defendant's  rights,  or  that  such 
purchasers  daimed  that  tbey  owned  the  poles 
or  privileges  adverse  to  the  defendant. 

2.  Covsnants  «=3g2  —  Vendor  and  perohaser 
«=>232(8)— Use  of  poles  on  right  of  way  MA 
Botloe  to  subsequent  praatees,  so  that  ooa- 
veyanee  did  not  breaofa  oovenaot  fn  aaaenent 
graat. 

Where  owner  of  old  railroad  rigfat  of  way 
sold  telephone  poles  tbereon,  with  privilege  to 
use  the  right  of  way,  and  the  purclutser,  who 
did  not  record  his  deed,  removed  the  telephone 
wires  and  replaced  them  with  electric  power 
wires,  held,  that  the  possession  and  use  of  the 
pole  line  and  right  of  way  by  the  purchaser  was 
sufficient  to  constitute  notice  that  would  put 
snbaequent  grantees  of  the  right  of  way  on  in- 
quiry, and  that  the  purdiaaer  was  not  entitled 
to  damages  under  the  rule  that  a  vendee  who 
fails  to  record  his  deed  or  contract  may  recover 
from  hts  vendor,  who  subsequently  conveys  to 
a  bona  fide  purchaser. 

Appeal  from  District  Court,  Linn  County; 
John  T.  Hoffit,  Judge. 

The  plaintiff  Is  the  assignee  of  oae  Herman 
Sonken.  January  4,  1917,  Sonken,  by  phone, 
offered  to  sell  defendant  336  telephone  poles, 
complete  with  cToss-anns  and  braces,  at  $1 
each,  owned  by  Sonken.  The  offer  was  ac- 
cepted tn  writing.  The  number  of  poles  was 
ascertained,  and,  after  some  deductions  were 
agreed  to,  it  was  found  that  the  amount  of 
plaintiff's  claim  was  $325.  He  asks  judgment 
for  $325  and  Interest.  The  poles  weru  duly 
deli^'ered  to  defendant  about  February  1, 
1917,  and  defendant  has  kept  and  used  the 
poles.  On  February  10,  1919,  defendant  in 
writing,  with  an  excuse  for  delay  in  making 
paj'ment,  offered  to  pay  Sonken,  or  his  agent. 
Farmer,  for  the  poles,  and  stated  that  It 
would  send  check  at  an  early  date.  This 
letter  was  after  Sonken  had  made  convey- 
ances of  portions  of  the  rigbt  of  way  upon 


such  conveyancea  were  recorded.  The  plala- 
tUTa  claim  was  admitted  by  the  defeudantt 
but  it  daimed  a  set-off  as  followa:  ^at  m 
lot  of  poles  bought  by  defendant  from  Sou- 
ken,  tc^tbor  with  the  lease  privilege  and 
right  of  way,  were  sold  to  others,  and  by 
said  Sonkot  converted  and  appropriated  to 
his  own  use,  wherein  Sonken,  plaintiff's  as- 
signor, was  guilty  of  conversion,  and  the  d»> 
livery  of  the  poles  to  defendant  prevented  by 
Sonken,  all  to  defendant's  damage  In  the 
sum  of  $500;  that,  by  reason  of  these  mat- 
ters, defendant  owed  Sonken  nothing,  and 
owes  the  plaintiff  nothing,  and  asks  that  de- 
fendant's claim  be  established  as  an  offset  as 
against  plaintiff's.  Plaintiff  admitted  that 
Sonken  sold  to  defendant  the  poles,  lease, 
and  privilege  to  use  and  take  away  as  al- 
lied In  defendant's  counterclaim,  and  that 
the  poles  were  paid  for,  and  avers  that  de- 
fendant took  possession  and  strung  Its  elec- 
tric wires  and  conducted  its  electric  current 
thereon.  On  the  trial  d^endant  conceded  the 
amount  of  plaintiff's  claim,  and  that  plain- 
tiff Is  the  owner  of  It.  For  the  purpose  only 
of  fixing  the  amount,  plaintiff  conceded  that, 
U  deftedant  was  entitled  to  an  offset,  its 
amount  Is  equal  to  the  amount  of  plaintiff's 
claim.  It  was  also  conceded  that  defoidaut 
had  the  burden  of  proof,  and  was  entitled 
to  the  opening,  which  It  assumed.  It  was 
further  admitted  that  Farmer  had  a  power 
of  attorney,  and  was  the  duly  authorised 
agent  having  power  to  make  deeds  and  deal 
for  Sonken,  plaintiff's  assignor.  At  the  close 
of  all  the  evldouie,  both  def^dant  and  plain- 
tiff moved  for  a  directed  vwdlct.  Defmd- 
ant's  motion  vras  overmtod,  and  plalntlff'a 
sustained,  and  the  jury  returned  a  verdict 
for  plaintiff,  upon  whldi  Judgmrait  was  en- 
tered.   Defendant  appeals.  AfiQnned. 

Redmond  &  Stewart,  of  Cedar  Rapids,  for 
appellant 

CUff(Mrd  B.  Paul,  of  Anamosa,  and  B.  A. 
Johnson,  of  Cedar  Baplds,  tor  appellee. 

PRESTON,  J.  The  controversy  la  over  the 
poles  referred  to  by  defendant  In  Its  set-off. 
There  Is  no  controversy  as  to  the  poles 
claimed  by  plaintiff,  and  no  claim  that  they 
have  been  paid  for  except  as  defendant  claims 
the  right  to  offset  The  poles  sued  for  by 
plaintiff  are  not  the  same  poles  referred  to 
by  defendant  In  Its  counterclaim  or  set-off. 

June  30, 1917,  Sonken,  as  owner,  by  Farmer, 
his  agent,  sold  to  defendant,  by  a  written 
conveyance,  which  was  recorded,  a  number 
of  telephone  poles,  complete,  less  wire,  be- 
tween the  towns  of  Coggon  and  Pratrieborg. 
The  writing  provides  that— 

"The  above  poles  are  sold  you  including  tbt 
permission  of  pole  right  of  way  along  the  pres- 
ent right  of  way  of  the  Chicago,  Anamosa,  & 
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Northern  Raflway  property  between  tiie  above 
p^ta." 

Theee  poles  were  paid  for  by  defendant, 
and  It  took  possession  of  them,  so  far  as 
possession  could  be  taken,  and  changed  the 
character  of  the  line  from  a  telephone  line 
to  an  electric  line;  the  telephone  wires  be- 
Ing  removed  and  high-tension  wires  being 
situated  on  which  16,500  volts  of  electricity 
were  condticted.  The  Instrument  Just  re- 
ferred to  was  Informal,  but  no  complaint  Is 
made  of  that  It  was  noC  racwrded  in  any 
real  estate  record,  bm  was  recorded  In  chat- 
tel mortgage  records  June  27,  1917.  It  pur- 
ports to  h£ve  been  executed  and  acknowl- 
edged three  days  thereafter,  Jtme  30,  1917. 
The  k<^owledgment  is  as  f ollowa : 

"Signed  and  sworn  to  before  me  tUs  SOtb 
day  of  June,  1917,  by  Mr.  O.  B.  Farmer,  to  me 
personally  known." 

Following  Is  the  signature  and  seal  of  the 
notary.  To  say  the  least  of  It,  it  is  doubtful 
whether  the  Instrument  was  acknowledged 
at  all  in  sudi  a  way  as  to  be  entitled  to  rec- 
ord anywhere.  Appellee  makes  no  point  as 
to  this.  However,  he  does  make  the  claim 
that  the  instrument  conveyed  real  estate,  and 
diouM  have  been  recorded  in  real  estate 
reoonis;  that  it  is,  in  effect,  an  unrecorded 
deed.  We  understand  a^ieUent's  theory  to 
be  that  ttie  pole  line  and  ^vllege  was  an 
Interest  in  real  estate.  Ab.  Bryan,  who  is 
defendant's  XtotXkeeper  and  manager,  teatl- 
flee  tliat  lie  did  not  claim  tiliat  the  defendant 
«ot  anything  except  tiie  poles,  cross-arms, 
and  the  pole  prtvlteges  In  the  rlgbt  <a  way 
by  its  pnrdiase  from  Sonkoi.  They  dalm 
no  oQier  right  Deconber  12,  1916,  Sonken 
purchased  the  right  of  way  of  Uie  C,  A.  ft  N. 
Ry.,  and  the  equipment  therein,  from  its  re- 
ceiver.  A.  deed  was  executed  to  Sonken  there- 
for* wbich  was  recorded  Decendnr  21.  The 
railroad  was  Junked  by  Sonken.  The  rails 
and  timbers  had  been  removed.  On  tbe  right 
of  way  were  some  ties,  right  of  way  foices, 
poles,  and  so  on.  On  June  30,  1917,  as  be- 
fore stated,  defendant  purchased  the  poles 
and  pole  privilege  on  the  old  right  of  way 
between  C<^on  to  Prairleburg,  a  distance 
of  about  six  miles.  At  about  the  same  time 
Sonken  removed  his  wire  and  defendant  took 
possession,  and  strung  its  wire  on  the  poles. 
The  title  fully  passed,  and  the  matter  was  a 
closed  transaction.  The  defendant  took  and 
exercised  its  full  rights  under  said  purchase, 
and  its  possession  was  as  full  aod  complete 
as  the  nature  of  the  property  would  permit 
The  defendant  so  used  the  poles  with  its 
service  wires  thereon  for  about  nine  montbs. 
Defoidant  had  its  plant  at  Central  City, 
distant  five  or  six  miles,  and  was  lighting 
the  town  of  Coggon,  and,  to  enable  it  to  ll^t 
the  town  of  Pralrieburg;  pun^ased  the  poles 
rtferred  to  ta  defendant'a  aet-off»  wUb  the 


'  right  to  use  them  and  take  th«u  away,  and 
to  put  on  than  Its  high-tensi(m  wires.  The 
use  of  the  poles  for  railway  telephonic  cimi- 
munlcatlon  had  entirely  ceased. 

In  the  summer  or  fall  of  1918,  a  new  line 
was  built  by  defendant  on  the  pobUc  high- 
way, paralleling  tbs  old  rli^t  of  way.  and  the 
wire  on  the  poles  in  qnestira  waa  remored 
and  placed  on  the  new  lln^  and  some  of 
the  polea  and  croBMrma  were  taken  up. 
Thereafter  tba  Aid  line  on  tbe  ritfbt  of  way 
was  abandoned,  no  attmHon  waa  paid  to  It, 
and  It  was  nem  used  thereafter.  Thereaft- 
er Sonken  executed  deeds  to  different  par- 
ties for  parts  of  the  rli^t  of  way,  which 
deeds  were  introduced  in  evidaice  over  prop- 
er objectlm  by  plaintiff.  Two  of  these  deeds 
were  executed  April  1,  1918,  one  to  Barker 
and  another  to  Chismore.  These  two  deeds 
were  given  at  a  time  when  defwdant  was  in 
full  possession  and  control,  and  was  using 
the  old  line  for  conducting  electric  energy. 
These  light  wires  were  dlffermt  from  the 
wires  whldi  had  previously  been  on  the  poles. 
On  S^tember  2,  1918,  which  was  about  the 
time,  or  soon  after,  defendant  had  removed 
its  wires,  Sonken  deeded  another  portion  of 
the  right  of  way  to  Barnes,  and  conveyed  the 
interest  of  Sonken  only.  It  is  doubtful 
whether  the  evidence  shows  that  this  deed 
covers  any  part  of  the  land  on  which  defend- 
ant had  <daim.  In  the  same  month,  Sonken 
deeded  another  portion  to  Ramsey,  and  t^iis 
cmveys  the  Interest  of  Sonken  only  in  the 
personal  property,  timbeta,  tmcut  gfftea,  etc. 
It  appears  that  at  ^  time  there  was'  prop- 
erty on  ihe  right  d  way.  Fannw,  Sonken's 
agent,  teBllflea  tbat  at  the  time  of  tibe  Ram- 
sey deed  tboe  were  along  the  ri^t  <tf  way, 
some  tlea  atlU  In  Oieroadljed,  some  old  bridge 
lumber,  etc.  Ramsey  then  began  negotlattons 
with  Weeden  for  a  sale  <a  a  part  of  Ram- 
ses purdiase,  vrWeh  cmannunated  In  the 
deed  to  Weeden  of  December  17,  1918 ;  the 
bargain  between  Weeden  and  Ramsey  rec- 
ognized thS  rights  of  the  defendant  company 
in  the  poles  at  least  Weeden  testifies  that 
he  told  them  he  would  give  $500  for  the  right 
of  way,  provided  the  poles  were  off,  and  that 
he  would  take  the  poles  off  for  f25 ;  that  he 
did  take  the  i>oles  from  the  portion  of  right 
of  way  that  ran  through  his  farm,  and  he 
placed  tliem  alongside  the  highway  in  a  cor- 
ner, in  a  pile ;  that  part  of  them  are  stiU 
there ;  that  he  paid  the  money  for  the  right 
of  way,  and  It  was  the  understanding  that 
the  poles  were  to  belong  to  Mr.  Cross.  (Cross 
Is  the  president  of  defendant  company). 

Appellee  contends  tbat  the  bargain  between 
Weeden  and  Ramsey  is  exclusive  that  they 
were  not  innocent  purchase.  Rldiards  pur- 
chased some  of  the  right  of  way  from  Burke. 
He  bought  a  farm  of  Burke,  and  testifies  that 
when  he  purchased  the  farm  he  got  a  deed 
for  the  whole  buidness.  light  of  way  and  all; 
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that  at  the  time  he  was  negotiating  for  the 
farm  there  were  nogotiatfons  about  the  poles ; 
that  'When  be  bought,  or  contracted  for,  the 
farm  he  had  a  written  contract,  and  all  wire 
Had  poles  that  were  on  the  place  were  to 
remain  on  the  place,  others  to  be  removed, 
except  crop,  stock,  and  Implements;  that 
since  the  purchase  he  had  removed  two  of  the 
poles.  Tbe  evidence  as  to  these  negotiations 
went  In  ovw  objection  by  plaintiff.  It  does 
not  appear  from  whom  Burke  derived  his 
title,  or  tiiat  he  was  claiming  through  Saa- 
ken.  Weeden  and  Ohismore  were  the  oply 
two  purchasers  who  were  produced  by  de- 
fOLdant  aa  witnesses  at  the  trial,  although 
it  ai^>earB  that  the  grantees  were  all  of  Linn 
county,  exc^  Bamsey,  who  was  tnm  the 
adjolnbig  county  of  Jones.  In  none  of  tbe 
deeds  did  SoAen  wcpressly  reserve  or  ensqit 
the  poles  or  the  pole  privilege  that  he  had 
jnrerloinly  sold  to  the  defoidant,  but,  as  be- 
fore stated.  In  some  of  the  deeds  Bonken  am- 
veyed  only  his  intraest  Other  grantees  luA 
actual  knowledge  of  defendant's  rl^ts,  and 
reoognlsed  them,  as  before  stated;  still  oth- 
ers had  notice  that  defendant  had  some 
rlghts^from  defendant's  possession  and  use 
of  the'  land.  It  is  not  shown  by  defendant 
that  all  such  purchasers  did  not  have  noti<%. 
Ooncededly  the  burden  was  on  the  defendant 
None  of  the  witnesses,  unless  It  be  Chittmore, 
claim  that  they  own  the  poles  or  lease  priv- 
ilege adverse  to  the  defendant.  As  said. 
Chlsmore  purchased  while  defendant  was  In 
full  possession  and  using  the  poles  with  its 
service  wires  thereon.  None  of  the  witnesses 
rlalm  that  they  did  not  have  full  knowledge 
of  defendant's  purchase,  or  that  th^  did  not 
have  actual  knowledge  of  defendant's  con- 
veyance and  rights  thereunder.  Defendant 
claims  that  it  first  had  actual  knowledge  of 
the  conveyances  In  May,  1919. 

[1,  2]  From  the  foregoing  It  appears  that 
def^dant's  cmtentlon  Is  not  borne  out  by  Che 
record,  nor  Is  Its  contention  sustained  that 
the  poles  and  pole  privilege  purchased  by  de- 
fendant from  Sonken  had  beea  deeded  to 
many  persons  who  claimed  superior  title  to 
tills  defoidant  There  Is  no  conflict  in  the 
evidence.  The  facts  are  shown  almost  en- 
tlrely  by  defendant's  evidence  and  the  deeds. 
Appellant  eltes  Burdick  v.  Seymour,  39  Iowa, 
'  452,  Foley  T.  HcKeegan,  4  If>wa,  1*  6ft  Am. 
Dec.  107,  HtlUgas  T.  Knns,  86  Neb.  68,  124 
N.  W.  926,  26  14.  B.  A.  (N.  S.)  284,  and  note^ 
20  Ann.  Caa  1124,  to  the  proposlti<m  ti»t  a 
vendee  who  fails  to  recwd  his  deed  or  con- 
tract may  recover  from  his  Teidor  who  snb- 
Bequentiy  conveys  to  a  bona  fide  purchaser. 
Ai^ellee  does  not  dispute  tiiese  iwopoaltiona, 
bat  contends  that  the  snbsequent  purchasers 
from  Sonken  were  not  shown  to  be  boiui  flde 
pOTdiaserB.  And  w»  have  seen  that  this  la 
the  fact  Appellant  also  contends,  and  cites 
antlKvity  to  the  propoaltlont  that  possessSon, 


to  give  notice,  must  be  unambiguous,  open, 
visible,  and  exctnslva  The  evidence  and  rec- 
ord which  we  have  before  set  out  shows,  we 
think,  that  defendant  did  have  sucA  posses- 
sion. It  is  also  contended  by  aiv^lant  that 
the  fact  that  Sonken's  telephone  wires  were 
taken  off  the  poles  and  replaced  by  defend- 
ant's service  wires  does  not  constitute  a  suf- 
flclent  change  of  i>osses8lon  to  put  others 
upon  Inquiry.  This  has  been  sufflclenUy  re- 
ferred to  by  reference  to  the  evidence.  On 
the  other  hand,  the  authorities  are  to  tiie  ef- 
fect that  one  who  purt^ses  real  estate  while 
in  possession  of  another  takes  it  with  notice 
of  the  '»T<gt'ng  rights .  and  equities  of  the 
prason  In  posses&itm.  Without  discussing  or 
reviewing  the  cues,  see  Ebtll^  v.  Blair,  38 
Iowa,  649,  666,  and  Truth  Lodge  Na  218  t. 
Barton,  119  Iowa,  2B0,  98  N.  W.  106,  97  Am. 
St  Sep.  See,  also,  John  t.  Pmegar,  1S8 
Iowa,  866,  870, 189  N.  W.  01&  That  the  pos- 
session and  use  of  the  pole  line  and  right  of 
way  by  the  defendant  was  sufficient  under 
the  evldrace  in  this  record,  to  constitute  no- 
tice sufficient  to  put  subsequent  grantees  on 
inquiry,  see  Agne  t.  Seltslnger,  86  Iowa,  80S, 
311,  52  N.  W.  228 ;  Hatton  v.  Caleb  162  Iowa, 
486.  498,  132  N.  W.  1101;  Oook  r.  Ballway, 
40  Iowa.  461;  Bock  v.  Holt  74  Iowa,  294, 
37  N.  W.  377.  It  Is  perhaps  not  very  material 
whether  the  conveyance  by  Sonken  to  defrad- 
ant  of  the  pole  line  and  privilege  was  an  in- 
terest In  real  estate  or  as  personal  property, 
under  the  circumstances  of  this  case.  Sonken 
had  divested  himself  of  all  interest  therein, 
and  be  had  no  tiUe  to  ccmvey  to  subsequent 
grantees,  and  it  seems  to  us  this  is  particu- 
larly true  where  defendant  has  failed  to 
show  that  subsequent  purchasers  were  with- 
out notice.  As  before  pointed  out,  some  of 
the  subsequoit  purchasers  had  actual  knowl- 
edge and  recognized  the  rights  of  the  defend- 
ant Others  had  notice  by  defendant's  pos- 
session. Under  such  circumstances  such  pur- 
chasers acquired  no  right  adverse  to  the  de- 
fentont  On  this  point  see  Fisher  v.  John 
son.  106  Iowa,  181,  184,  76  N.  W.  658;  Jones 
V.  Oooley.  106  Iowa,  165,  76  N.  W.  652;  Wll- 
guB  T.  Gettings,  21  Iowa,  177;  Fuller-War- 
ren Oo.  T.  Barter,  110  Wis.  80,  86  N.  W.  698, 
63  U  B.  A.  603,  84  Am.  St  Bep^  877,  and  note. 
One  or  two  Otlier  matters  are  argned  1^  ap- 
pellant but,  in  the  view  we  take  of  the  case, 
they  are  not  controlli^  and  are  covered  by 
what  has  been  said  In  the  points  considered. 

We  are  of  opinion  t2iat  defendant  has  not 
sustained  the  burden  resting  upon  It  and  has 
not  shown  that  it  was  entitled  to  the  offset 
dalmed,  and  theref(H%  tiie  trial  court  did  not 
err  In  sustaining  appellee's  motion  toe  a  di- 
rected verdict 

The  judgment  Is  affirmed. 

STEVENS,  G.  J.,  and  WEAVBR  and  DB 
QBAFF,  J  J.,  concur. 
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f.  Attoraay  aai  ollent  «s96r^vldeaeo  held 
not  to  require  rovereal  of  deorea  deayino  re- 
laatateiBoat  of  dlebaired  attoraay. 

Evidence  of  good  conduct  by  an  attorney 
subBequent  to  his  disbarment  and  of  opinions 
by  other  attorneys  that  he  had  been  snfficiently 
punished  hctd  not  to  require  reversal  of  a  de- 
cree refasin;  to  reinstate  the  disbarred  attor- 
ney. 

2.  Attorney  and  orient  ®=:36l— That  a  disbarred 
attorney  Intends  to  practice  In  another  state 
not  persuasive  as  to  reinstatement. 

The  fact  that  it  is  the  intention  of  an  at- 
torney to  engage  in  the  practice  in  another 
atate,  if  readmitted,  is  not  persaasive  aa  to 
his  right  to  reinstatement,  since  the  court 
should  not  assume  the  attitude  of  having  no 
concern  about  the  condnct  of  attorneys  out- 
side of  its  jurisdiction. 

Appeal  from  District  Ck»urt,  Polk  County; 
Joseph  £1  Meyer,  Judge. 

Appellant  W.  T.  Max^,  was  disbarred  by 
tbe  district  court  of  Polk  county,  Iowa,  In 
February,  1912.  Tbla  action  ts  an  applica- 
tion made  by  Maxey  to  be  reinstated  In  the 
practice  ct  law.  Decree  was  entered  deny- 
ing sadi  ai^llcatlon,  frmn  wbldi  this  appeal 
iB  takoi.  Affirmed. 

Parsons  &  Mills  and  John  McLennan,  all 
of  Des  Moines,  for  appellant 

A.  O.  Rippey,  Co.  Atty.,  of  Des  Moines, 
for  the  State. 

PER  CURIAM.  Decree  was  entered  In  the 
district  court  of  Polk  county,  Iowa,  on  Feb- 
ruary 9,  1912,  which  disbarred  W,  T.  Maxey, 
appellant  herein,  from  tbe  practice  of  law  as 
attorney  In  th^  state  of  Iowa.  Subsequently 
Max^  api^ed  to  said  court  to  modify  said 
decree.  The  application  prayed: 

"That  npon  the  bearing  ot  this  petition  tbe 
conrt  cancel  and  snqiend  tbe  order  and  decree 
heretofore  entered  herein,  and  that  defendant 
be  restored  to  all  of  hia  prior  rights  as  an  at- 
torney at  law,  and  for  sudi  other  and  further 
relief  as  to  the  court  may  seem  Just  and  equita- 
ble in  the  premises." 

After  hearing  an  order  was  entered  on  July 
13,  1915: 

"Thai  said  original  decree  of  disbarment  be, 
and  the  same  is  hereby,  set  aside  and  annulled," 
and  "that,  if  in  the  future  the  defendant  (Max- 
ey) desires  to  be  reinstated  in  the  practice  of 
law  within  tbe  state  of  Iowa,  said  reinstatement 
shall  be  subject  to  the  further  orders  of  this 
court  npon  application  and  notice  to  be  pre- 
sented by  the  defendant  in  person." 

Afterwards  Maxey  made  a  second  applica- 
tion prayii^: 


"That  the  said  ori^nal  decree  entered  In 
this  case  by  the  terms  of  which  tbe  said  de- 
fendant waa  disbarred  as  a  practidng  attorney 
In  this  court  be,  and  the  same  is  hereby,  set 
aside  and  annulled,"  and  that  "the  matter  of 
defendant's  reentering  the  practice  of  law  in 
Iowa  be  left  open  for  personal  application  and 
appearance." 

On  hearing  the  district  court  of  Polk  coun- 
ty decreed: 

"That  the  order  entered  In  this  court  In  the 
above  cause  on  Jnly  13,  1915,  be  vacated  and 
set  aside,"  and  that  "the  original  order  as  made 
under  date  February  10,  1912,  be  re-estab- 
lished as  the  order  of  this  court,  and  that  the 
application  of  the  defendant  for  any  modifica- 
tion of  said  original  decree  be,  and  the  same 
is  hereby,  denied.'* 

WherGap<Hi  a  certiorari  preceding  was  In- 
stituted In  this  court  to  test  tbe  l^Uty  of 
the  decree  last  above  set  forth.  In  which  we 
held  that  the  Polk  county  district  court  "act- 
ted  beyond  its  authority,  and  therefore  ille- 
gally, in  canceling  that  second  decree." 
Maxey  v.  Polk  County  District  Oonrt,  182 
Iowa,  366,  165  N.  W.  1005. 

Thus  we  find  in  force  at  the  time  of  the 
application  in  the  instant  atrtion  tbe  order 
above  quoted,  entered  by  the  district  court  of 
Polk  county  on  January  13, 1915,  deflulng  the 
status  of  appellant. 

On  May  27,  1919,  W.  T.  Maxey  ffled  In  the 
district  court  of  Polk  county,  In  the  Instant 
action,  fala  application  as  follows: 

"Comes  now  the  defendant  herein  and  moves 
the  court  to  enter  an  order  permitting  bim  to 
re-engage  in  the  practice  of  law  within  the 
state  of  Iowa,  and  presents  such  application 
to  this  court  personally  and  through  hts  coun- 
ael.  [Signed]  W.  T.  Maxey." 

Tbe  caqe  was  tried,  and  on  June  10,  1919, 
the  court  entwed  a  decree  dlBmlaalpg  an>eL- 
lant's  application  for  r^nstatemttt,  tronj 
which  decree  this  appeal  Is  proaecnted.  On 
the  trial  Maxey  app^red  In  person  and  tes- 
tified in  his  own  behalf  as  to  events  of  his 
life,  and  especially  concerning  his  activities 
since  his  disbarment  In  1912.  A  number  of 
lawyers  of  the  Des  Moines  bar  testified  <m 
h^alf  of  the  defendant  None  of  them  bad 
any  personal  knowledge  of  Maxey,  and  his 
conduct  and  doings  after  he  left  Des  Moines 
some  time  in  the  year  1912,  after  his  disbar-' 
ment.  Their  testimony  was  simply  that  in 
their  opinions  Maxey  had  been  punished 
enough  for  the  ofTense  for  which  he  was  dis- 
barred, without  menticm  of  the  offense,  and 
that  he  ought  to  be  reinstated  to  the  prac- 
tice in  Iowa  so  that  he  might  be  admitted 
In  other  states  where  he  desires  to  inractlce. 
Maxey's  own  testimony  was  a  pathetic  ap- . 
peal  for  reinstatement  and  that— 

"I  have  not  been  in  any  trouUe  ednce  I 
waa  disbamd.   I  have  tiled  In  every  way  to 
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act  w«U  and  have  assodated  with  good  peo- 
ple. *  *  *  My  paslBhment  has  been  exceed- 
ingly severe,  and  baa  fallen  not  only  on  me,  bnt 
has  Mlm  on  my  wife  and  diUdren." 

At  the  opening  of  the  trial,  Uazey's  conn- 
sel  stated  to  the  coart,  In  substance,  that  the 
application  was  based  oa  the  decision  in 
Ifozey  T.  PoUe  Oounty  District  Gourt,  supra, 
and  that  the  appllcatian  was  made  to  the  ^d 
Chat  the  reBtrlctlon  against  Maxej  to  prac- 
tice In  Cbe  state  of  Iowa  be  removed,  "not 
<n  order  that  he  may  practice  law  In  Iowa, 
because  that  Is  not  bis  Intention,  but  that  he 
maj  practice  law  in  other  states."  and  Uaxey 
In  his  testimony  stated  that  he  did  not  In- 
tend, If  he  was  reinstated,  to  practice  law  in 
the  state  of  Iowa ;  that  he  wanted  to  enter 
the  practice  elsewhere. 

[1  ]  We  are  not  obllTlonB  of  and  unaffected 
by  the  ardent  appeal  of  Mr.  Maxey,  nor  do  we 
fall  to  appreciate  the  generoas  sympathy  of 
members  of  the  Polk  county  bar  manifested 
In  their  testimony.  But  the  record  doea  not 
ivesent  facts  challenging  the  decree  of  the 
trial  court.  The  record  does  not  afford  war- 
rant f<m  dlatnrblng  the  decree  of  the  trial 
court. 

[2]  Mudi  stress  Is  laid  by  defendant  him- 
self and  his  counsel  upon  a]:>pellant*s  inten- 
tion, if  he  should  be  reinstated,  to  not  enter 
the  practice  in  the  state  of  Iowa,  but  this 
expression  of  Int^itlCH]  to  not  practice  in 
Iowa  is  not  persaaslve.  We  are  unwilling 
to  assume  an  attitude  of  having  no  concern 
about  the  conduct  of  members  of  our  pro- 
fession outside  of  this  jurisdiction. 

We  will  not  Interfere  with  the  decree  al- 
tered by  the  court  below,  and  It  Is  affirmed. 

AfOrmed. 

STEVENS,  a  J,  and  EVANS.  ABTHUk, 
and  FAVII^EiE^  JX,  concor. 


SCOTT  V.  HABINCK  et  al.  <No.  34267.) 
<Sapreme  Court  of  Iowa.  Jan.  17,  1922.) 

1.  Appeal  and  arror  i8s»ll85-JBdBineRt 

be  aiodMed  oa  rehaarlai  for  error  la  eonpa- 
tatloa  of  aneaat  due. 

Where  a  mistake  has  been  made  In  the  com- 
putation of  the  amonnts  due  to  thB  appellee, 
the  jndgment  may  be  modified  upon  a  rehear- 
faiff. 

2.  Appeal  aai  error  «=b878(6)— Party  easBot 
oomplalB  of  aa  adjaneatlen  tnm  whloh  he 
did  Mt  appeal. 

Flafaitifra  complahit  of  alleged  faflare  of 
the  eoDFt  to  allow  him  by  way  of  damages  cer- 
tain items  of  Interest  and  taxes  he  claims  to 
have  paid  1b  suffldently  answered  by  stating 
that  all  the  issues  fnvolvlng  claims  and  coon- 
terdaims  were  tried  and  decided  Mow,  and 


from  that  adjadicatfon  the  plaintiff  Ad  not  ap- 
peal, nor  did  the  court,  in  disposlog  of  defend- 
ant's appeal,  interfere  with  any  findlngB  or  con- 
clusions in  that  respect. 

3.  Appeal  and  error  «=3835(2)— Party  mi^  not 
depart  from  theory  oa  which  his  ease  was 
tried. 

A  party  may  not,  upon  a  rehearing  of  an 
appeal,  depart  from  the  theory  on  which  his 
case  was  originally  submitted  below. 


Appeal  from 


ct  Gourt,  Honona  Conn- 


ty;  C.  C.  Hamifl|i,  Judge. 

On  xtetitlcau  for  rehiring  oTwrnM. 
For  former  opinion,  see  184  N.  W.  817. 

a  E.  Underhlll,  of  Onawa,  and  Sims  tt 
Kuehnle^  of  Denlson,  for  appellants. 
Prlchaid  &  Pridiard,  of  Onawa,  for  mipel- 

lee. 

Si^lemeDtal  Opinion. 

WEAVER,  J.  The  parties,  appellee  and 
appellant,  have  both  filed  petitions  for  re- 
hearing. 

[1]  I.  The  appellant's  chief  complaint  with 
the  opinion  heretofore  filed.  Is  that  there  Is  a 
manifest  error  in  computati<m  of  the  amount 
due  to  the  ajv^lee.  This  criticism  Is  well 
founded.  The  trial  court  by  its  decree  found 
plaintiff  entitled  to  recover  upon  the  follow- 
ing itms: 

a)  RenU  and  profits  |7,6tt  H 

(2)  On  promlMory  note   S30  H 

(1)  Bkms  Intarart  paid   1,BB  M 


9i,eaii 


— ^making  an  aggregate  of  allowances  at  plain- 
tiff of  $9,078.39.  As  against  this  the  trial 
court  found  defendant  entitled  to  credits: 

(1)  Taxes  paid  and  loterMt  |  W  St 

(S)  Intarwt  paid  on  loans   X9S1  BS 

SShed  erected  on  land   IM  W 

CfltDuit  boxes   mm 

— making  an  aggregate  of  $3,987.38,  leaving 
a  difference  In  favor  of  plaintiff  of  ^jOei.06, 
tax  wUdb  Jndgment  was  rendered.  By  our 
dedslon,  as  Indicated  by  the  oi^niou  hereto- 
tore  filed,  we  auatalned  all  the  fliMHngif  and 
condusloiu  of  the  trial  conrt  enept  (1)  the 
item  for  rents  and  proflta  whl^  we  modified 
by  redutdng  the  seme  firom  ttfiS2M  to  92,- 
600.  and  (2)  the  items  for  construction  of  shed 
and  cement  boxes  amounting  to  $171.60, 
charged  against  plaintiff,  which  we  disal- 
lowed altogeUier.  Upm  this  basis  the  amount 
which  plaintiff  was  entitled  to  reoover  would 
be  the  aggregate  of  the  trial  court's  finding 
in  his  favof,  $9,078.39  diminished  by  the  cred- 
its allowed  by  the  trial  court  (not  Indudlng 
the  Items  for  shed  and  boxes),  $3,615.78,  and 
further  diminished  by  the  reduction  made  In 
the  iton  for  rents,  $6,(^.64.  The  remainder 
thus  found  la  $640.12.  and  is  the  amount  for 
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whl(A  Judgment  sbould  be  rradered  against 
tbe  dttfendant^  Instead  of  the  sum  stated  in 
tbe  former  oidnlon. 

[1, 8]  IL  Xhe  appellee's  petition  for  re- 
hearing ccoDplalna  of  the  alleged  ftiilure  of 
the  court  to  allov  him  by  way  of  damages 
certain  items  of  intereM  and  taxes  which  he 
daims  to  have  paid.  It  is  sufficient  to  say 
that  all  the  Issues  luTtdving  the  claims  and 
connterdalms  ot  that  nature  were  tried  and 
decided  by  ttie  court  below,  and  from  that 
adjudication  the  plaintiff  djd  not  appeal,  nor 
did  this  court,  in  dlsposinJPr  the  defendant's 
appeal,  Interfere  with  any  of  the  findings  or 
conclusions  of  the  decree  in  that  req>ect  The 
contaitlOQ  now  made  by  the  appellee  is  a  dis- 
tinct departure  from  the  theory  on  which 
his  case  was  originally  submitted. 

ni.  Other  points  made  by  the  parties  In 
their  petitions  for  rehearing  are  reaigmnents 
of  matters  fully  presented  by  couna^  and 
considered  by  the  court  on  the  original  sub- 
mission, and  we  discover  nothing  therein 
seeming  to  call  for  further  discussion.  The 
<H^on  heretofore  filed  will  be  modified  by 
reducing  the  amount  for  which  judgment  is 
to  bo  rendered  In  favor  of  plaintiff  to  $540.12, 
with  Interest  from  the  date  of  the  decree 
below.  Botii  petitions  for  rehearing  are  over- 
ruled. 

Overmled. 


WARING  V.  DUBUQUE  ELECTRIC  CO. 

(No.  34114.) 

(Supreme  Court  of  Iowa.   Jan.  17,  1022.) 

1.  Street  railroads  «±s>il7(IO)— Neflilgenoe  lo 
optratlnB  street  ear  without  warnlsg  held 
qoestlofl  for  Jsry. 

Where  an  automoUle  driven  on  a  dark  and 
toggy  night  ^ras  struck  by  a  street  ear  at  an  in- 
tersection, 'held,  that  tbe  question  of  whether 
the  street  car  company  was  goUty  of  negligence 
in  faUing  to  g^ve  warning  and  to  keep  tbe  car 
under  control  was  for  the  jary. 

2.  Street  railroads  «=»II7(2S)— CHtrlbntory 
flegllgenoe  of  astomoblle  passenBer  held 
question  for  jsry. 

Where  an  aotomol^e  driver's  wife,  riding 
with  him  on  a  dark,  foggy  night,  was  injured 
when  the  automoUle,  driven  with  the  cor- 
tidns  in  ^ce,  was  .  struck  by  a  street  car  at  a 
street  intersection,  held,  that  her  contributory 
negligence  was  a  question  for  the  jury. 

3.  Street  railroads  i  13(7)— Evideaoe  of  oas- 
tomary  ase  of  autoMObllo  ourtalns  hold  ad- 
ntealble. 

Where  plaintiff  was  injured  in  k  colli aion 
between  a  street  car  and  an  automobUe  in 
which  plaintiff  was  riding  on  a  dark,  foggy  night 
when  it  was  damp  and  coM,  evidence  that  it 
was  usnsl  to  use  side  curtains  was  admissible 
on  the  question  of  contributory  negligence. 


4.  Trial, «=»260(8)— Refusal  of  InstnioHon  that 
passenger  In  automobile  eannet  deliberstely 
deprive  henelf  of  the  neans  of  seeing  or 
hearing  an  approaohlag  street  car  hsid  propw. 

In  action  for  ne^gent  injuries,  where 
plaintiff  was  a  passenger  in  an  automobile, 
which,  on  a  cold,  damp  nii^t  was  being  driven 
with  the  wind  shield  t^osed  and  aide  curtains 
in  place,  was  struck  by  a  street  car,  an  instruc- 
tion "that  the  plaintiff  cannot  dellheratdy  de- 
prive herself  of  the  means  of  seeing  or  hearing 
an  approadiing  street  car"  was  properly  re- 
fused, where  tbe  subject  of  her  contributory 
negligence  and  the  condition  of  the  automobUe 
were  carefnlly  sabmltted  to  the  jury  Iv  other 
instmetiouB. 

a.  Street  railroads  18(7)— Ustruetlon  as 
to  spesd  held  within  issue. 

In  an  action  for  injuries  by  a  street  car. 
In  which  one  ground  of  negligence  alleged  was 
that  the  street  car  was  not  under  proper  con- 
trol, an  instruction  that  In  detetminiiv  the 
question  of  proper  control  tbe  jury  could  con- 
sider the  rate  of  speed  st  which  it  believed 
from  the  evidence  the  car  was  running  at  the 
time  of  the  acddent,  and  that  if  It  was  run- 
ning at  an  excessive  rate  of  speed,  and  because 
of  such  speed  the  motorman  did  nob  have  it 
under  proper  control,  tbe  allegation  of  ne^i- 
gence  would  be  sostained,  was  correct,  and  not 
objectionable  as  submitting  the  qoeition  of 
negligent  speed,  a  matter  not  alleged  as  a 
ha^  of  recovery. 

6.  Trial  «=9|9l(8)-^lnstniction  as  to  nsglU 
genos  not  erroneous  as  assuming  that  a 
driver  of  aa  automobile  saw  and  knew  that 
a  strsst  oar  was  approaching. 

In  an  action  for  injuries  snstained  by  pas- 
senger in  an  automobile  driven  by  her  husband 
approaching  a  street  car  track  on  a  foggy, 
misty  night,  in  which  the  evidence  was  that  the 
driver  saw  a  light,  which  appeared  to  be 
Btandinc  stUl,  and  heard  no  warning  by  the 
street  car,  an  instruction  that  if  the  jury 
found  from  the  preponderance  of  the  evidence 
that  at  the  time  of  attempting  to  cross  the 
track  It  appeared  to  plaintiff,  as  a  reasonably 
prudent  and  cautious  person  would  act  under 
the  same  or  similar  circumstances,  that  no 
street  ear  was  about  to  run  over  the  track,  and 
that  if  they  believed  that  plaintiff  could  rea- 
sonably have  expected  to  cross  the  track  before 
any  street  car  reached  the  place  they  would 
not  be  warranted  in  finding  her  guilty  of  con> 
tributory  negUgence,  was  not  subject  to  the 
objection  that  it  assumed  the  driver  of  Qie 
automobile  saw  and  knew  that  there  was  a 
street  oar  approaching. 

7.  Negligence  €=»93(2)— Husband's  negligence 
In  driving  not  Imputable  to  wife  riding. 

In  an  action  for  injuriea  in  a  collision  be- 
tween a  street  car  and  an  autttmobQe  In  wlikdi 
plaintiff  was  riding  and  which  her  husband  was 
driving,  an  in«tmcti(»v  that  plaintiff  was  not 
responsible  for  any  negligence  on  the  part  of 
her  husband,  but  if  her  injuries  were  caused 
wholly  or  partially  in  any  manner  by  or  throng 
her  own  negligence,  then  she  cannot  recovw, 
1  was  correct. 
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Appeal  frtHD  DlBtrlct  Oourt,  Dnbnque 
County;  J.  W.  Klntslnger,  Judge. 

Acdon  for  personal  Injuries  anffmnd  by 
plaintiff  by  reason  of  a  coUlsloa  b^een  an 
antranoblle  In  vbldb  the  plaintiff  was  rid- 
ing and  a  street  car  wlilcb  was  <^rated  by 
defendant  The  iury  returned  a  venUct  for 
the  plaintiff  and  defendant  appeals.  Af- 
flnned. 

P.  J.  Nelson,  of  Dubuane,  tor  appellant. 
Kenline,  Roedell  is  BoSman^  <^  Dubuque, 
for  apptilee. 

PER  CURIAM.  This  case  grows  out  of 
tbe  same  state  of  facts  Involved  In  the  case 
of  Waring  v.  Dubuque  Electric  Co.,  decided 
by  US  at  the  September  term,  1921,  and  re- 
ported in  185  N.  W.  130.  The  appellee  and 
her  husband  were  driving  north  in  an  auto- 
mobile  upon  Locust  street  in  the  dtp  of  Du- 
bnque,  and,  at  tbe  Intersection  of  said  street 
with  Thirteenth  street,  the  automobile  came 
in  collision  with  a  street  car  operated  by  the 
anMllant,  and  appellee  received  the  injuries 
cranplained  ot  The  details  regarding  tbe 
r<rtlifiion  and  tbe  facts  and  circumstances  in 
oonnectiou  therewith  are  set  forth  at  length 
in  tbe  opinion  in  Waring  v.  Dubuque  Elec- 
tric COn  snpra,  and  it  is  unnecessary  that 
we  recite  them  again  In  this  opinion.  The 
aiM>eUee'8  husband  was  driving  tbe  car  at 
the  time  of  the  accident,  and  appellee  was 
sitting  with  him  in  the  front  seat  of  tbe 
automobila  It  was  a  foggy,  mlaty,  dark 
night 

(1]  I.  Appellant  contends  that'  the  court 
should  have  directed  a  verdict  for  the  ap- 
pellant on  the  ground  that  there  was  fail- 
ure to  show  any  neg^ence  on  the  part  of 
the  appelant  company.  Tbe  only  grounds 
of  n^ligence  submitted  to  tbe  Jury  by  tbe 
trial  court  were  with  r^ard  to  the  failure 
of  the 'appellant  company  to  sound  a  gong 
or  bell,  or  give  other  warning  as  the  car 
approached  the  intersection,  and  the  further 
ground  with  regard  to  failure  to  have  the 
car  under  proper  control.  Under  the  facts 
of  the  case,  which  are  discussed  at  consid- 
erable length  by  us  In  the  opinion  in  the 
companion  case,  it  is  obvious  that  the  qtfes- 
tim  of  wl^tber  or  not  tbe  appellant  was 
guilty  of  n^Ilgence  in  the  matter  charged 
was  clearly  a  question  for  tbe  Jury,  and  the 
court  did  not  commit  error  In  overruling 
the  aK>^lant'8  motion  for  a  directed  vCrdlct 
on  this  ground. 

t2]  IL  It  is  strenuously  uiged  that  the 
court  erred  in  failing  to  direct  a  verdict  tor 
die  appellant  on  the  ground  that  the  ap- 
plies was  guilty  of  contributory  negligence. 
In  the  companion  case,  we  held  that  the 
trial  court  erred  In  sustaining  a  motion  to 
direct  a  verdict  on  tbe  ground  that  the  bus- 
band  ot  appellee^  who  was  driving  the  auto- 
noblle  at  tbe  time  tn  qneatifm,  was  guilty 
«f  GoatrOratory  MgOUBoea.  We  beld  Oat  It 


was  a  question  for  the  Jury  to  determine 
wbetbw  or  not,  under  the  facts  and  drcum- 
stanoes  described,  tbe  driver  of  tbe  car  was 
guilty  of  contributory  negligence.  There  Is 
no  claim  that  there  is  any  evidence  in  tliis 
case  that  in  any  way  would  charge  the  ap- 
pellee with  any  higher  degree  of  care  then 
was  required  of  her  busband,  who  was  driv- 
ing the  car  at  tbe  time.  We  held  that  tbe 
question  as  to  whether  or  not  the  driver 
was  goll^  of  contributory  negligence  should 
have  been  submitted  to  the  Jury.  It  ueces- 
sarlly  and  logically  must  follow  that  it  was 
not  error  in  the  Instant  case  fOr  the  trial 
court  to  submit  to  the  Jury  tbe  question  of 
whether  or  not  tbe  appellee  faer^n  was  guil- 
ty of  contributory  negligence.  Th9  same  de- 
gree of  care  la  not  required  of  a  passMiger 
riding  in  an  automobile  as  Is  required  of  the 
driver  of  the  car. 

We  recently  had  occasion  to  discuss  the 
question  of  what  constitutes  contributory 
negligence  on  tbe  part  of  a  passenger  in  an 
automobile  in  Bradley  v.  .Interurban  Rail- 
way Co.,  decided  June  26, 1921,  and  reported 
in  183  N.  W.  496.  It  is  unnecessary  that  we 
reiterate  what  we  th^eln  said,  or  cite  the 
authorities  quoted  in  the  oirinlon  In  said 
cause.  Under  tbe  rule  therein  abnounced 
tbe  question  as  to  whether  or  not  fbe  ap- 
pellee in  the  Instant  case  was  guilty  of  oon- 
trlbutoi^  negligence  was  clearly  one  for  tbe 
Jury.  See,  also.  Stoker  v.  IH-Glty  Railway 
Co.,  182  iMva,  1030,  166  N.  W.  30,  L.  B. 
A.  1818F,  SIS. 

[8]  III.  Tbe  appdlee*8  bnrt>and  was  a  wit- 
ness in  her  behalf,  and  was  asked  whether 
or  not  it  was  customary  and  usual  for  auto- 
mobiles drivm  on  the  streets  of  Dubuque  at 
and  iHffore  the  time  of  the  colllsiwi  to  have 
the  side  cartalns  in  place.  The  question 
was  objected  to  as  calling  for  an  incompe- 
tent conclusion,  and  no  foundation  laid.  The 
objection  being  overruled,  tbe  witness  an- 
swered that  it  was  usual  to  have  the  side 
curtains  In  place,  and,  further,  that  this  was 
dtme  to  keep  out  the  wind  and  cold;  that 
the  purpose  was  to  keep  tbe  wind  and  mois- 
ture and  disagreeable  bad  weather  out  of  the 
eyes  and  face,  and  protect  persons  in  the 
car.  Appellant  urges  that  the  reception  of 
this  evidence  constitutes  reversible  error. 
The  undisputed  evidence  shows  that  the  in- 
jury occurred  on  a  misty,  foggy  night  when 
there  was  much  moisture  In  the  air,  and  it 
was  damp  and  cold.  It  also  shows  ttiat 
at  tbe  time  of  the  injury  the  appellee's  hus- 
band was  driving  tbe  car  with  the  side  cur- 
tains on.  The  curtains  were  largely  com- 
posed of  isinglass.  At  the  time  the  wind 
shield  was  dosed.  It  is  a  matter  of  eom- 
mon  knowledge  that  automobiles  are  gen- 
erally driven  with  tbe  side  curtains  on  and 
tbe  wind  shield  closed  under  weather  con- 
ditions such  as  were  described  in  tbe  case. 
It  was  proper  for  ttw  appellte  to  Show  tbe- 
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weather  condltlooa,  and  to  erplaln  wby  tbe 
car  was  being  drlren  with  the  side  curtains 
On  and  the  wind  shield  closed.  It  was  In 
no  wa7  prejudicial  to  tbe  appellant  to  per- 
mit the  evidence  Uiat  tbe  car  was  being  driv- 
en Id  the  ordinary  and  usual  manner  In 
which  cars  are  driven  under  similar  weather 
conditions.  Tbe  evidence  had  a  bearing  upon 
the  question  of  contributory  negligence  of 
tiie  appellee,  and  was,  we  think,  properly 
admitted.  The  matter  was  fully  covered  by 
proper  instructions  of  the  court. 

[4]  rv.  Appellant  complains  that  the  court 
erred  in  refusing  to  give  instruction  D,  asked 
by  tbe  appellant  In  tbe  requited  instruc- 
tion, tbe  appellant  asked  that  the  court  in- 
struct the  Jury: 

"That  tbe  plaintUf  cannot  deliberately  de- 
prive herself  of  the  means  of  seeing  or  hearing 
an  approaching  street  car." 

The  thought  of  the  Instruction  as  requested 
was  that  by  riding  In  an  automobile  wltb 
the  curtains  down  and  the  wind  shield 
closed  the  Jury  could  find  therefrom  that  the 
appellee  had  "deliberately  deprived  herself 
at  the  means  of  seeing  or  bearing  the  ap- 
proaching street  car."  It  was  not  error  to 
refuse  to  give  the  Instruction  as  requested. 
The  subject  of  the  appellee's  contributory 
negligence,  and  the  question  with  regard  to 
the  condition  of  the  automobile  respecting 
the  wind  shield  and  the  curtains,  were  fully 
and  carefully  submitted  to  the  Jury  by  the 
instructions  that  were  given,  and  It  was  not 
error  to  refuse  to  give  this  requested  in- 
struction. 

[8]  V.  It  is  urged  that  the  court  erred  In 
giving  instruction  14.  In  this  Instruction  tbe 
court  told  the  Jury  that  one  ground  of  neg- 
Ugence  alleged  by  tbe  api)ellee  was  that  the 
motormau  of  the  appellant's  car  did  not  have 
the  same  under  proper  control  as  be  ap- 
proached the  Intersection  of  Thirteenth  and 
Locust  streets.  The  court  told  the  Jury  that, 
in  determining  this  question  of  proper  con- 
trol. It  could  consider  tbe  rate  of  speed  at 
which  It  believed,  from  tbe  evidence,  the 
car  was  running  as  It  approached  the  cross- 
ing, and  if  It  found  that  the  car  was  operat- 
ed at  an  excessive  rate  of  speed,  and  because 
of  such  speed  the  motormau  did  not  have  It 
under  proper  control,  then  this  allegation 
oC  negligence  would  be  sustained.  It  is  ar- 
gued that  this  instruction  submitted  to  the 
Jury  the  question  of  negligence  on  the  part 
of  sibilant  In  tbe  alleged  excessive  speed 
of  tbe  car,  and  that  no  such  ground  of  ne^- 
gence  was  alleged  In  appellee's  petition  as 
a  basis  of  recovery.  The  instruction  Is  not 
subject  to  tbe  criticism  urged  against  it 
The  Jury  was  definitely  and  properly  told  that 
the  ground  of  n^Ugence  alleged  by  appellee 
was  a  failure  to  have  tbe  car  under  proper 
<x>ntrol,  and  it  was  expressly  told  that  It 
could  consider  tbe  matter  of  speed  only  tor 
tbe  purposes  of  determining  wbethor  or  not 


the  appellant's  motormau  did  so  have  the 
car  under  proper  control  at  tbe  time.  This 
was  not  error.  The  question  of  tbe  speed 
at  which  the  car  was  moving  as  It  ap- 
proached the  intersection  was  material  and 
proper  for  consideration  by  the  Jury  In  de- 
termining the  fact  as  to  whether  or  not,  at 
said  time,  the  motormau  had  the  car  under 
proper  control.  The  instruction  carefully  de- 
fined to  the  Jury  the  basis  of  nc^ligraoe  al- 
leged and  the  proper  ai^Ucatlon  ot  tbe  evi- 
dence respecting  speed. 

[8]  VI.  Error  Is  predicated  upon  the  giving 
of  instruction  17  in  regard  to  the  question  of 
contributory  negligence.  The  instruction  told 
Che  Jury  that  If  tbe  Jury  found  by  a  prepond- 
erance of  the  evidence  that  at  tbe  time  tbe 
plaintiff  attempted  to  cross  the  street  car 
crossing  in  question,  it  appeared  to  ber,  act- 
ing as  a  reasonably  prudent  and  cautloaa  per- 
son would  act  under  the  same  or  similar  cir- 
cumstances, that  no  street  car  was  about  to 
run  over  the  track  at  the  corner  where  i^ain- 
tlfl  was  about  to  cross,  and  that  if  the  Jury  be- 
lieved, from  a  preponderance  of  tbe  evidence, 
under  all  tbe  facts  and  circumstances,  that 
the  plaintiff  could  reasonably  have  wpectad 
to  cross  the  track  before  any  street  car 
readied  tbe  comer,  then  the  jury  would  not 
be  warranted  in  finding  tbe  {AalntUT  guilty 
of  contributory  negligenc&  The  challenge  to 
this  instruction  is  that  it  assumes  that  tbe 
driver  of  tbe  automobile  "saw  and  knew  that 
there  was  a  street  car  approaching."  The 
instruction  makes  no  socli  aasnmptlon.  The 
Instruction  as  given  was  propo:,  in  view  of 
the  evidence  In  regard  to  tbe  acddmt  and 
Is  not  vulnerable  to  the  objection  u^ed. 

[7]  Vn.  It  is  argued  that  the  court  erred 
in  giving  instruction  26,  as  f (^ows : 

"You  are  hereby  instructed  that  the  plaintiff 
in  this  case  is  not  responsible  for  any  negli- 
gence, If  any,  on  the  part  of  ber  husband,  who 
was  driving  the  car.  Bnt  it,  under  these  in- 
Btrnctions,  yon  believe  that  the  Injuries  received 
by  the  plaintiff,  if  any,  were  caused  wholly  or 
partially  in  any  manner  by  or  tiirough  her  own 
negligence,  then  she  cannot  recover  in  this 
cause.** 

This  iDStmction  correctly  stat^  the  law, 
and  is  In  line  with  our  holdlnga  Briden- 
stlne  V.  Iowa  City  Electric  Ballway  Oo.,  181 
Iowa,  1124.  166  N.  W.  435;  Fisher  v.  EUston, 
174  Iowa,  364,  156  N.  W.  422;  Borg  v.  Des 
Moines  Olty  BaUway  Ca,  181  N.  W.  10; 
V.  Rider,  185  Iowa,  781, 171  N.  W.  150;  Law- 
rence T.  City.  172  Iowa,  820,  164  N.  W.  494; 
WIthey  V.  Fowler,  164  Iowa,  377,  146  N.  W. 
923;  McBrlde  v.  Des  Moines  City  Railway 
Co.,  134  Iowa,  898,  109  N.  W.  618. 

VIII.  Error  is  urged  in  the  giving  of  In- 
struction 26.  The  instruction  dealt  In  a  gen- 
eral way  with  the  facts  necessary  to  be  es- 
tablished by  the  plaintiff  to  warrant  a  recov- 
ery. A  critical  examination  taUa  to  dlacloae 
any  error  In  the  giving  oC  this  Instruction. 
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l^e  case  was  fully  and  carefully  mibmlt- 
ted  to  the  Jury.  It  was  essentially  a  fact 
question,  both  on  tbe  issue  of  the  negligence 
of  the  appellant  and  the  contributory  neg- 
ligence of  the  ai^ieUee.  We  find  no  error  in 
the  record  requiring  a  reversal  of  the  case, 
and  it  Ib  therefore  afBrmed. 

STEVENS,  C.  J.,  and  EVANS,  ABTHUR, 
ud  FAVUiLB,  JJ.,  concur. 


eOLINQ  &  MONROE  REALTY  CO.  v.  AN- 
DERS.   (No.  33632.) 

(Saprenw  Court  of  Iowa.   Jan.  17,  1922.) 

1.  Brokan  «s3»5a— Brokers'  lettar  bald  aot  to 
ooBstnuto  aoBOpttm  for  aay  buyer  of  a  farm, 
a«  that  they  wore  not  entitled  to  eompensa- 

tlOR. 

A  letter  by  brokers  in  answer  to  a  request 
for  sale  of  farm  at  once,  reciting:  "The  farm 
will  be  Bold  in  a  few  days.  We  have  two  men 
on  the  string  right  now,  and  have  no  doubt 
tbe  deal  will  be  dosed  very  aoon.  In  fact  you 
may  as  well  consider  It  sold,  so  do  nothing  un- 
til you  bear  from  us  agaln"-^wa8  not  an  ac- 
ceptance for  any  buyer  on  owner's  terms  of 
cash,  but  left  the  deal  to  future  negotiations, 
and  brokers  were  not  entitled  to  compensation; 
tbe  owner  meanwhile  selling  the  farm  and  giv- 
ing the  broker,  notice  thereof. 

2.  Broken  «b>S2— No  eonpematlon  la  ibsoRoe 
of  aeetlai  of  alods  of  partlaa  on  toms  of 

To  entitle  a  broker  to  compensation  where 
owner  Usted  land  with  him  for  sale  for  cash  at 

once,  an  acceptance  for  a  buyer  must  show  that 
the  minds  of  tbe  parties  met  on  tbe  terms  of 
tbe  sale,  and  that  nothing  waa  left  to  be  settled 
Iqr  future  negotiations. 

Appeal  from  District  Court,  Fayotte  Coun- 
ty; H.  E.  Taylor,  Judge. 

Action  for  recovery  of  commission  for  sale 
of  real  estate.  Trial 'to  the  court.  Judg- 
ment wan  rendered  In  favor  of  plalntUTs  for 
9800,  from  which  defendant  appeals.  Plain- 
tifts  daiip  a  contract  for  sale  of  defendant's 
land,  240  acres,  situated  in  Fayette  county, 
Iowa,  and  that  in  pursuance  of  such  contract 
tbey  bargained  and  sold  the  land  on  June 
27,  1019,  to  Dan  E.  Terry  and  James  Bloom 
at  a  price  of  932,4/00,  fl35  per  acre.  Be- 
veraed. 

James  J.  Kelly,  of  Chicago,  IlL,  and  H.  P. 
Banco^  of  West  Union,  for  appellant 
E.  R.  O'Brien,  of  Oelwein,  tot  appellee: 

ARTHUR,  J.  If  there  was  a  contract  be- 
tween the  parties,  as  claimed  by  aroellee,  it 
must  be  fonnd  in  the  two  letters  foUowing: 


"Chicago.  741S  Endid  Ave.,  June  26, 1919. 
"Boling  &  Monroe  Realty  Co.,  Fairbank, 
Iowa— Mr.  Boling:  I  have  been  in  hopes  of 
bearing  from  yon,  that  you  had  tbe  farm  nn- 
der  contract  I  have  got  to  hare  money  and 
ut  once  and  will  have  to  sacrifice  tbe  farm.  I 
will  reduce  my  price  to  $135.00  per  acre.  In- 
cluding $S0O.OO  for  yonr  commission.  This  ia 
a  cash  price  and  means  all  the  cash  at  once. 
This  is  your  chance  to  get  rid  of  tbe  farm  but 
you  will  have  to  do  it  in  a  hurry;  because  if 
I  have  to  raifie  tbe  money  otherwise  I  will 
have  to  take  this  last  proposition  baclc  Do 
something  at  qnce  and  keep  me  informed  of 
your  progress. 

"[Signed]   G.  O.  Anders." 

"June  27,  1919. 
"Mr.  G.  a.  Anders,  Chicago,  111.  Tour  let- 
ter stating  that  we  shall  take  $135.00  per  acre 
with  $800.00  commission  to  oa  for  the  sale  at 
that  price  is  received  and  we  thank  you.  The 
farm  will  be  sold  In  a  few  days.  We  have  two 
men  on  tbe  string  right  now,  and  have  no 
doubt  the  deal  will  be  dosed  very  soon.  In 
fact  you  may  as  well  consider  it  sold,  so  do 
nothing  until  you  bear  from  us  again. 

"[EUgned]   Boling  &  Monroe  Realty  Co, 
"By  John  L.  BoUng." 

Plaintiffs  pleaded  and  testifled  to  proper 
prating  of  tbelr  lettw  above  quoted.  De- 
fendant denied  recetving  plalntltrs'  letta  of 
June  27tb,  and  on  June  28th  tbe  defendant 
wrote  to  plaintifCs,  and  It  was  received  by 
plaintiffs.   The  letter  la  Bfl  follows: 

"June  28,  1919. 
"Mr.  Boling:  I  have  a  party  who  is  willing 
to  take  the  farm  at  Gran,  Iowa.    Don't  do 
anything  in  rccon.'.  to  a  sale,  till  you  hear  from 
me.  [Signed]  G.  G.  Anders." 

Assuming  that  defendant  received  plain- 
tiffs* letter  of  June  27th,  waa  it  anch  an  un- 
conditional acceptance  of  the  terms  of  de- 
fendant's letter  of  June  26th  aa  to  oonatttate 
a  contract  for  the  aale  oC  the  240  acres  of 
land  owned  by  defmdant,  as  would  make 
defendant  liable  In  this  acUonf 

[1]  Defendant  in  hte  letter  exacted  im- 
mediate sale,  as  he  needed  money  "at  once." 
As  a  stimulant  to  an  immediate  sale,  he  re- 
duced the  price  per  acre,  and  offered  $800 
commission.  Defendant  made  It  clear  that 
he  "must  sacrifice  the  farm,"  therefore  It 
must  be  a  "cash  price,"  ottierwlae  he  would 
have  to  take  tbe  proposition  back.  Plain** 
tiffs'  letter  does  not  say  they  have  a  buyer 
who  will  accept  the  terma  stated  In  defraid- 
ant's  letter.  Plalntiflb  say  *^ve  two  men 
on  tbe  string,  *  *  *  and  have  no  doubt 
the  deal  will  be  closed  very  soon.  •  ♦  • 
You  may  consider  it  sold,  so  do  nothing  un- 
til you  hear  from  us  again."  The  Tatter  part 
of  the  last  sentence  would  seem  to  neutralize 
the  prior  expression  "consider  it  sold." 
Plaintiffs'  letter,  read  as  a  whole,  is  not  an 
acceptance  for  any  buyer  of  Anders'  terms, 
but  leaves  the  deal  to  future  negotiation,  as 
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held  in  the  case  of  Coad  t.  Rogers,  115  Iowa, 

478,  88  N.  W.  947. 

There  was  no  acceptance  Tmcondltlm^lly 
of  the  terms  by  plaintiffs.  Plaintiffs  wanted 
time,  and  say  two  men  "on  the  string."  But 
defendant  stated  to  plaintiffs  that  he  mast 
have  "all  the  cash  at  once."  For  payment 
on  the  contract  made  with  Terry  and  Bloom 
by  plaintiffs,  Terry  and  Bloom  each  gave 
to  plaintiffs  their  individual  checks  for  fS,- 
600.  There  was  a  mortgage  resting  on  the 
land  In  the  amount  of  $23,000.  The  great- 
est amount  claimed  to  have  been  paid  by 
Terry  and  Bloom  was  about  $7,000.  The 
difference  between  the  purchase  price  and 
the  mortgage  was  $0,400,  which  must  be  con- 
strued to  mean,  we  think,  that  they  were 
negotiating  with  two  prospective  purchasers 
who  might  buy  In  the  future.  Nothing  In 
defendant's  letter  gave  the  right  to  assume 
the  deduction  of  the  $23,000  mortgage.  Noth- 
ing in  defendant's  letter  gave  the  r^ht  to 
asBUine  that  the  payments  on  the  contract 
must  be  made  at  Falrbank, .  Iowa,  as  ttiey 
were  to  he  made  by  the  terms  of  the  con- 
tract made  plaintiff  with  Terry  and 
Bloom  when  defendant  lived  in  Chicago. 
Pollak  7.  Roberts  (N.  D.)  176  N.  W.  957. 

[2J  Plaintiffs'  letter  does  not  show  that 
the  minds  of  the  parties  met  upon  the  terms 
of  sale,  and  that  nothing  was  left  to  be  set- 
tled by  future  negotiations,  as  must  be  the 
situation  to  be  binding  on  both  parties. 
Foshler  t.  Fetzer,  154  Iowa.  147,  134  N.  W. 
556;  Goad  v.  Bogers,  US  Iowa.  478.  88  N. 
W.  047.  In  the  latter  case  we  Mid,  quot- 
ing from  Ckiodraiow  v.  Barnes,  40  Iowa,  661: 

"The  language  of  the  acceptance  should  be 
sudi  as  would  leave  no  avenue  for  escape  for 
the  party  using  It;  (or  the  obligation  of  a 
contract,  to  be  binding,  must  be  mutual," 

See,  also,  Batie  v.  Allison,  77  Iowa,  313, 
42  N.  W.  306. 

The  trial  court  erred,  as  assigned  by  de- 
fendant, in  flnding  that  the  letter  of  plaintiffs 
of  June  27th  constituted  a  legal  acceptance 
of  the  proposition  for  sale  contained  In  de- 
fendant's letter  to  them  of  Jiue  26th. 
Plaintiffs'  letter  contained  reservations  and 
conditions  not  Included  in  the  offer  of  sale. 
'And.  too,  the  evidence  did  not  establish  that 
plaintiffs  furnished  a  purchaser  who  was 
ready,  willing,  and  able  to  buy  upon  the 
terms  contained  In  Anders'  letter  of  June 
26th. 

Holding,  as  we  do,  that  there  was  no  con- 
tract of  sale,  other  errors  assigned  need  not 
be  discussed.  Accordingly  the  judgment  of 
the  trial  court  Is  reversed. 

Reversed. 

STfiVBNS,  a  J.,  and  BTANS  and  FA- 
VILtB.  JJ.,  cmeur. 


STATE  V.  BROOKS.    (Nd.  333B3.) 
(Sapreme  Court  of  Iowa.   Jan.  10,  1022.) 

1.  Hofflldde  ^165— Volustary  statement  of 
deceased's  wife  as  to  expected  ooiflnMneat 
should  have  been  stricken  on  notion. 

On  a  trial  for  murder,  the  voluntary  state- 
ment of  the  deceased's  wife,  in  answer  to  a 
question  as  to  whether  she  had  any  chUdrea, 
that  she  expected  to  be  confined,  should  have 
been  stricken  on  motion,  as  likely  to  aroaie 
the  passion  and  prejudice  of  the  jury. 

2.  Homicide  ^169(4)— Testlnony  of  doeeai- 
ed's  wife  as  to  purpose  for  which  the  aatf 
deceased  waited  to  soo  dareodant  laprofwrty 

admitted. 

On  a  trial  for  murder,  where  it  appeared 
that  deceased,  his  wife,  and  others  had  been 
waiting  to  see  defendant  at  a  point  where  he 
was  expected  to  pass  on  his  way  to  work,  the 
testimony  of  the  wife  as  to  what  they  went 
there  for  was  improperly  admitted,  as  her  own 
purpose  for  going  tiiere  was  immatorlal,  and 
she  could  not  properly  testify  as  to  the  purpose 
of  any  other  person. 

3.  Honkiide  <s»33&(l)— TestimMy  as  to  pur- 
pose for  which  deceased  aod  hit  wife  were 
waitiii  for  defondant  held  prejudicial. 

Where  it  appeared  that  deceased,  his  wife, 
and  others  were  waiting  for  defendant  at  a 
point  be  was  expected  to  pasn,  the  erroneous 
admission  of  the  wife's  testimony  that  they  were 
waiting  to  see  him  about  a  statement  made  by 
him  that  he  was  paying  a  third  person  to  help 
bim  win  the  wife's  favor  was  prejudicial  to  de- 
fendant, there  being  no  competent  tostunony 
that  be  had  paid  any  money  for  that  purpose. 

4.  Hcmlolde  ^=3218,  221-4/ompeteaoy  of  dying 
declaration  Is  for  mart,  aid  cradiblll^  for 
jury. 

It  is  for  the  court  to  determine  the'compe- 
tency  of  statements  claimed  to  constitote  a  dy- 
ing dedaration,  and  its  credibility  upon  admfs- 
uon  is  for  the  jury. 

5.  Hcmlolde  «:9203(3)— Evidence  held  lisif- 
fldent  to  show  deceased  believed  that  he  WM 
In  extremis  whoi  dylig  dodaratioa  mada^ 

On  a  trial  for  murder,  evidence  held  insuffi- 
cient to  establish  that  deceased  believed  himself 
to  be  in  extremis  when  a  statement  admitted 
as  a  dying  declaration  was  made  by  him. 

6.  Homicide  <e=>203(3)  —  Proof  must  clearly 
show  oonsolousness  of  Impending  death  whoa 
dying  declaration  made. 

The  proof  must  clearly  show  that  deceased, 
at  the  time  of  maldng  a  statement  daimed  to 
constitute  a  dying  declaration,  was  fully  con- 
scious of  the  fact  of  impending  death,  and  it 
is  not  lofficient  that  he  realized  that  he  was  in 
danger  of  death. 

7.  Homlcldo  «=>20S(5)— Language  Indloatlag 
hope  of  reoovory.  mdarji  dyl>0  daolaratlea  In- 
admissible. 

An  alleged  dying  dedaration  ihould  be  re- 
jected if  deceased  used  language  indicating  lliat 
he  had  hope  of  recovery,  or  that  he  was  not 
under  a  scum  of  impendiiig  death. 
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«.  HomleMe  «m203(2)^Allm  •!  daotarurt 
to  state  bt  Is  aboNt  to  die  pmrnslv^  bit  not 
ewwlisivs. 

Th«  failure  of  a  dedarant  to  stato  that  Iw 

is  about  to  die  is  a  persuasive,  bat  not  oonclu- 
ttve,  drcumBtaace  in  determining  the  rierbt  to 
introdace  an  alleged  dying  declaration. 

9.  Hanlolila  «ss>2l4(l)— Dying  daolaratlOB  must 
rrfat*  to  nattara  at  to  whieh  daoaasetf  woald 
have  beaa  a  eompeteat  witbess. 

A  dying  declaration  must  relate  to  such 
facts  onljr  as  dedarant  would  have  been  compe- 
tent, if  living,  to  teatifr  to  if  awom  as  a  wit- 
ness. 

10.  HoiiioMa  «3»2I4(I)  —  Dytag  daolaratlon 
mast  refer  to  Ideati^  of  persoa  er  ree  gestm 
elroametaaoee. 

The  only  matters  receivable  as  a  dying  dec- 
laration are  facts  which  refer  to  the  Identity 
of  the  person  and  establish  the  circumstances 
of  the  res  gestn;  and  the  direct  transactions 
from  whidi  death  results,  and  antecedent  cir- 
comatanees  disconnected  with  the  res  gestn 
of  the  homidde.  are  inadmissible. 

1 1.  Hemlotde  «=>2I4(3)  —  Stafenenta  by  de- 
eeasad  la  alleged  dying  declaration  ooneersing 
matters  not  ooearrtag  at  time  of  knilig  bald 
Inadmissible. 

Statements  by  deceased  In  an  alleged  dying 
declaration  that  bis  wife  had  told  him  about  de- 
fendant offering  to  buy  her  clothes,  that  on  an 
occasion  prior  to  the  homicide  defendant  stop- 
ped him  and  wanted  to  know  what  he  said  to  a 
third  person,  and  said  he  had  been  paying  mon- 
ey to  win  the  wife's  favor,  that  they  went  to 
defendant's  house,  bat  did  not  see  him,  and  that 
on  the  evening  before  the  kilUng  bis  wife  bad 
his  revolver,  and  he  told  her  he  didn't  need  it, 
and  that  she  should  put  it  away,  were  incompe- 
tent, even  though  a  proper  foundation  was  laid 
tor  the  introduction  of  ^e  statement  as  a  dying 
declaration. 

12.  Criminal  law  «=33e4(/2)— Statomento  ef 
wensed  not  admbslMe  an  ree  gestm  miess 
•xelading  presnmirtlon  cf  pramedttatfoa  end 
fabrlcatloe. 

The  declarations  of  an  accused  person  are 
not  admissible  as  res  gests  unless  tiiey  are  so 
connected  with  the  main  transaction  and  made 
onder  such  circumstances  aa  to  exclude  any 
prenumption  that  they  were  premeditated  or 
bleated,  and  they  must  be  a  part  ot  the  Im- 
mediate preparation  for  or  emanations  of  the 
act,  and  such  as  may  not  be  said  to  be  the  cal- 
culated policy  ot  the  actor. 

13.  Criminal  law  «=>363— Res  geatm  oannot  be 
determined  by  *xed  meaenre  ef  time  or  dIS' 
tanee. 

No  fixed  time  or  measure  of  ^stance  from 
the  main  occurrence  can  determine  what  shall 
be  considered  a  part  of  the  rea  gestm;  every 
ease  necessarily  depending  upon  ito  own  dr- 
enmatanees. 

14.  Criminal  lew  ^363-«tatMBMito  to  be 
part  of  res  gestae  mast  not  be  narrative  of 
paat  oeonrrenoeL 

To  be  admisdUe  ns  ree  gestm,  dedarations 
mnat  be  something  more  than  a  mere  narra- 
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tire  of  a  paet  oocurrenee,  and  most  be  made  at 
the  time  of  the  act  done,  or  reasonably  near 
the  ttata^  ao  an  to  be  considered  a  pert  of  the 
sane  eontlnaous  transaction. 

15.  Criminal  law  «s>4l3(l)  —  Aeoused'a  seU- 
servlng  declarations  net  admissible. 
It  is  not  competent  for  an  accused  person  to 
give  in  evidence  through  another  witness  Us 
own  account  of  the  traneaetfoa,  nnleaa  andi 
stetemento  are  to  be  received  as  admisdona  on 
his  part. 

re.  Criminal  law  «s>363— Seif-aerving  declara- 
tion may  be  admissible  If  part  of  tbe  rea 
geatm. 

Sea  gestm  la  Independent  of,  and  cannot  be 
restricted  or  limited  to,  the  ndes  rdating  to 
admisrions  and  eonfesai<ma,  and  a  aeU-aervfaif 
dedaration,  if  properly  a  part'of  tbe  zea  ceebs, 
is  admisdble  though  it  may  not  be  admissible 
aa  a  confeasion  or  an  admission. 

17.  Criminal  law  «=3364(6),  4tS(l}— Oefeed- 
anfa  atotenents  on  retnrnlng  borne  after 
abooting  deoeaeed  hdd  eelf-cervleg,  and  net 
res  gestm. 

Stotomento  by  defendant  as  to  tht  dream- 
stances  under  which  he  shot  deceaaed,  made  on* 
his  return  home  within  half  an  hour,  and  whUe 
he  waa  BtQl  nervous  and  excited,  were  self- 
serving,  and  not  sdmlssible  aa  rea  gestn. 

18.  Hemldde  «»I74(3)— Stato  of  defendanlfa 
mind  30  mlMrtee  after  MIHh  m*  nrnterlal. 

On  a  trial  for  murder*  the  etato  of  defend- 
ant*a  mind  SO  minutea  after  the  homldde  held 
not  a  material  fact  In  flie  case. 

19.  HomloMo  «»300(7),  340(2)— instruotlon 
making  aotnal  assanit  ooadltion  of  self-de- 
fense held  erroneoas  and  prejudldal. 

Where  the  evidence  showed  that  it  was  dark 
when  defendant  killed  deceased,  that  deceased 
was  hot-tempered,  frequwtlj  carried  a  gun,  and 
had  threatened  to  kill  defendant,  and  that  de- 
fendant had  reaeott  to  believe  that  deceaaed 
woald  be  waiting  for  him  on  the  morning  in 
question,  and  that  he  was  so  waiting,  an  in- 
■struction  that  defendant  coald  not  Justify  him- 
self for  the  shooting  on  the  ground  of  self-de- 
fense unless  he  was  actually  assaulted,  with- 
out further  explanation,  waa  w^^fnd**^  and 
prejudidaL 

20.  Homiolde^ll6(5)— AotnelaesaeltMtea-. 
sentlal  to  seTf-detense. 

To  justify  or  excuse  homidde  as  committed 
in  self-defense,  it  is  not  necessary  that  deceas- 
ed should  have  made  an  actual  aasanlt  on  de- 
fendant if  the  drcumstanees  disclosed,  or  rais- 
ed a  reasonable  arovehenaioD,  that  he  waa  about 
to  do  so. 


21.  HomioldB  ^116(2)— indioaMon  of  Inten- 
tion to  kill  or  infllot  bodily  harm  essential  to 
aelf -defense. 

To  justify  or  excuse  homidde  aa  commit- 
ted in  self-defense,  it  is  necessary  that  de- 
ceased shall  have  indicated  by  some  act  at  the 
time  of  the  kUIliv  a  real  or  apparent  ^tentlon 
to  kUl  or  Inflict  great  bodily  harm  on  de- 
fendant, and  Induced  the  latter  to  beUeve  that 
it  waa  necessary  to  kill  to  save  himself. 
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22.  H«MloMe  ^lia(S)-«l^  any  ut  M 
■pparMt  dMif. 

Aa  r8m>ectB  aelf-defenBe,  aoeosed  had  the 
right  to  Tiew  the  aitnation  as  an  ordiDarily  pru- 
dent man,  and  act  upon  the  apparent,  rather 
than  the  real,  danger  to  which  he  was  expoaed. 

23.  HomloMe  17— Appmnuioa  of  Inpead- 
Ing  danger  aeeeasary  to  salf-def Hsa. 

To  justify  killing  as  in  self-defenae,  there 
moBt  be  Buch  an  appearance  of  impending  danger 
that  the  taking  of  life  reasonably  seems  to  be 
the  only  means  of  preventing  tiie  threatened 
iniury. 

24.  Crtnlnal  law  «=:>770 (2)— Defendant  eatl- 
tlad  to  have  theory  explained  to  the  Jury. 

An  accused  person  is  entitled  to  have  his 
tbeoi7  of  the  case  explained  to  the  jury,  and 
tiie  law  applteahle  thereto  stated. 

25.  Houielde  «=>I87,  t88(l,6),  I90(l)-Faete 
proper  to  be  contlderwl  by  Jury  on  question 
of  solf-defeno. 

On  a  trial  for  mnrder,  the  fact  that  it  was 
dark  when  the  fatal  shot  was  fired,  that  deceas- 
ed was  hot-tempered,  frequently  carried  a  gun, 
and  bad  made  threats  to  loll  defendant,  that  he 
was  waiting  for  defendant  on  the  morning  in 
question,  and  that  defendant  had  reason  to  be- 
lieve deceased  would  be  waiting  for  him,  held 
jfToper  matters  to  be  considered  by  the  jury  on 
the  qneation  of  adf-def enae. 

Appeal  from  District  Court,  Uim  County; 
John  T.  Moffit,  Judge. 

Trial  on  an  Indictment  for  the  crime  of 
murder  In  the  first  degree.  Jury  returned 
a  verdict  finding  defendant  guilty  of  murder 
In  the  second  degree.  Judgment  was  en- 
tered committing  defendant  to  tbe  penitenti- 
ary at  Ft  Madison,  Iowa,  for  tbe  period 
of  his  natural  life.  Defendant  appeals.  Be- 
versed  and  r«nanded. 

F.  A.  Heald,  O.  P.  LlBvllle,  and  Bay  J. 
Mills,  all  of  Cedar  Bapida,  M.  F.  Fields,  of 
Waterloo.  Geo.  H.  Woodson,  of  Buzt<»i.  and 
B.  S.  Milner,  of  Belle  PlaJne,  for  appelant 

Ben  J.  Gibson,  Atty.  Gen.,  B.  J.  Flick. 
Asst  Atty.  Gen.,  and  H.  K.,  Lockvood,  Co. 
Atty^  of  Cedar  Bapids,  for  the  State. 

DB  GBAFF,  J.  About  6  o'clock  on  the 
morning  of  April  10,  1919,  the  defendant. 
Brooks,  shot  and  killed  Harry  Flipplngs  in 
Cedar  Bapids,  Iowa.  Both  parties  were 
negroes,  and  were  employed  at  the  Douglas 
Starch  Works.  Tbe  defendant's  work  in  the 
boiler  room  commenced  at  6  and  FUppings' 
at  the  pumping  station  at  7  o'clock  in  the 
morning.  There  is  no  ccmflict  in  the  testi- 
mony that  the  shooting  occurred  before  day- 
break, and  at  a  time  when  it  was  fairly 
dark.  Two  witnesses  (husband  and  wife)  by 
the  name  of  Tenant  testified  that  on  the 
morning  in  question  they  met  FUppings  and 
his  wife  about  5.30  on  First  street,  near  tbe 
ttitrance  to  tbe  Douglas  Starch  Works. 


TUn  wu  preammged,  and  bad  for  Its  ob- 
ject meeting  of  Brooks  on  bis  way  to 
work.  These  four  people  had  waited  about 
30  minutes  behind  some  large  posts  near  a 
watering  tank,  and  were  about  to  leave  when 
Brooks  was  (rtmerved  a  short  distance  away. 
Tenant  testified: 

"When  Brooks  got  about  four  feet  from  ua 
Flippings  made  two  stepa  towards  him  and 
Brooks  pulled  a  gun  and  fired.  *  •  •  There 
were  no  words  spoken  by  Brooks  and  FUppings 
or  any  converaation  between  them  before 
Brooks  fired.  •  *  •  We  met  there  aboot 
5:30  and  waited  until  about  6  minutes  of  8 
before  we  saw  Brooks.  We  waited  right  there 
at  the  water  tank  and  those  large  posta  unto 
Brooks  came." 

On  cross-examination  Mrs.  Tenant  testi- 
fied: 

*a  was  not  tiie  leader  of  I3ie  -party.  XUp- 
plngs  was  the  leader,  and  he*  led  us  down  to 

that  location  right  beside  that  water  tank  where 
there  is  a  couple  of  big  posts.  We  stopped 
right  there,  all  four  of  us.  It  must  have  been 
about  a  quarter  to  6.  and  we  atayed  there 
until  Brooks  came  along." 

Mrs.  Flippings  testified: 

"We  left  the  house  at  IS  minutes  after  ff. 
It  was  just  barely  getting  light  at  that  time. 
When  we  met  Mr.  and  Mrs.  Tenant  In  front  of 
the  starch  works  we  went  on  to  the  place  where 
the  shooting  occurred.  •  •  •  It  was  dedded 
among  ourselves  that  we  would  go  down  and 
meet  Brooks  down  there.  •  •  •  The  three 
of  OS  stood  still,  and  my  hnsband  walked  oat 
and  took  two  ateps  towards  Brooks.  •  *  * 
I  went  witti  my  husband  to  that  place.  He  took 
me  to  that  place  that  morniDg.  We  got  ther& 
between  half  past  5  and  6  o'clock.  I  was  not 
in  the  habit  of  going  to  work  with  my  huaband 
in  the  morning.  I  don't  remember  of  me  and  my 
husband  ever  getting  op  in  the  morning  that 
early  before  while  we  roomed  at  Baaberry's." 

There  had  been  some  ill  feeling  betweea 
Flipplngs  and  Brooks  prior  to  tBls  time,  and, 
the-  record  discloses  one  altercation  betweea 
them.  On  the  evening  before  the  tragedy 
Flippings  visited  the  rooming  house  of  the 
defendant  for  the  purpose  of  having  an  In- 
terview with  him,  but  he  was  prevented  from 
so  doing  by  the  landlord.  Joyce,  the 
landlord,  testified  that  on  that  night  he 
saw  a  gun  in  the  possession  of  Flipplngs. 
There  Is  no  dispute  lo  the  evidence,  and 
several  witnesses  testified  that  Shippings 
was  In  the  habit  of  carrying  a  gun.  The- 
testimony  of  tbe  three  eyewitnesses  to  the 
tragedy  is  to  the  effect  that  Flippings  was- 
unarmed  that  morning.  S<mie  feeling  had 
been  engendered  between  the  defendant  and 
the  deceased  by  reason  of  tbe  claim  on  the 
part  of  the  deceased  that  the  defendant  was^ 
attempting  to  win  the  favor  o<  Fli^bisa' 
wife.  Joyce,  the  landlord,  testified: 
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"When  I  saw  hbn  at  tha  atarch  worka  witb 
a  gun  in  liia  posaeBsion  he  (Flippinga)  made  the 
etatemeat  that  he  cduldu't  come  over  to  my 
house  any  more,  for  he  said  Brooks  had  to 
flirt  with  his  wife.  I  said,  That  is  funny;  I'll 
see  Mr.  Brooks  about  it  when  I  get  home.' 
Brooks  passed  while  I  was  talking  to  him,  and 

he  said,  'Here  comes  the  black  a  •■-  of  a  b  

now.  I  ought  to  take  a  shot  at  him/  Brooks 
was  going  towards  home,  and  spoke  as  he  pass- 
ed. Flappings  did  not  speak  to  Brooks.  He 
said  if  h«  heard  any  more  talk  he  was  going 
to  take  a  shot  at  Brooka." 

Joyce  testified  that  be  told  Brooks  the 
things  that  nippings  had  eald.  As  a  resalt 
of  what  Joyce  told  Brooks,  the  latter  went 
to  Fllpplngs  and  asked  him  why  he  didn't 
come  straight  to  him.  This  testimony  was 
given  by  Joyce  in  relation  to  a  conversation 
which  he  subsequently  bad  with  Fllpplngs. 
The  latter  told  Joyce : 

"Brooka  said  he  was  a  man,  and  I  told  him. 
*I  don't  think  yon  are  no  man;  I  think  you  are 
a  damn  dirty  cur,' "  and  that  Brooks  took  a 
>ma<^  at  him;  "if  I  bad  had  my  gon,  I  would 
have  ahot  a  bole  throng  bim." 

This  conTersatlui  was  also  reported  to 
Brooks  by  Joyce  tfae  same  evening.  The 
shooting  happened  on  Thursday  morning, 
and  on  Wednesday  eTonlng,  as  heretofore 
stated,  Fllpplngs  wmt  to  Bnx^  rooming 
boose  to  see  BmcriES.  Joyo^  the  landlord, 
toM  Brooks  not  to  go  ont.  J<^ce  testiflea 
tbat  Fllpptngs  told  Um  that  he  came  over  to 
settle  differences  between  Brooks  and  bis 
(Fllpplngs')  wife. 

"I  told  him  if  there  was  going  to  be  any 
ligbtlDg  I  would  do  it  myself.  Flippings  said. 
If  he  is  a  man,  be  will  come  out'  I  said  I  in- 
formed him  not  to  come  onL  Flippings  said,  'If 
be  don't  come  out  I  will  la;  and  get  him  in 
the  morniDg.'  I  told  him  that  was  his  business; 
tbat  he  waan't  going  to  start  any  trouble 
there." 

After  Flippings  left,  Joyce  and  the  d^tend* 
ant  talked  the  matter  over,  and  Joyce  testl- 
fles  that  Brooks  seemed  to  be  '"pretty  fright- 
ened and  nerrons."  BrofikB  did  not  leave  bit 
room  that  night,  and  eanceled  an  engage- 
ment that  he  had  with  a  lady  friend.  Mrs. 
Joyce  was  home  <m  the  eventaig  In  Questloo, 
and  corroborated  ber  hnsband  in  the  more  im- 
portant mattera  The  foregoing  evidence  in 
brief  affords  the  setting  In  relation  to  the 
duractera  and  the  incidents  of  tlie  tragedy 
which  resulted  in  the  indictment  of  Bkk^ 

The  prtnury  emns  assigned  by  appellant 
invtdve  (a)  the  admission  and  r^ectton  of 
evidence  and  (b)  the  instructlMS  given  and 
refused  by  the  conrt.  We  win  first  note 
the  rulings  of  the  court  on  matters  of  evi- 
dence. 

[1]  I.  a)  Mrs.  Flippings,  wife  of  the  de- 
ceased, was  asked,  ''Have  yon  any  diildren?" 
to  whidi  she  answered,  "I  have  none  living, 
but  I  eicpect  to  be  amfined  about  the  middle 
of  next  montti.'*  O^mely  motion  was  made, 

188  N.W^ 


based  on  snflldent  grounds,  to  strike  the 
answer.  This  motion  was  overruled.  The 
latter  part  of  the  answer  la  purely  volun- 
tary, and  the  only  recourse  counsel  had  was 
to  move  to  have  same  stricken.  The  answer 
may  seem  innocent,  but  able  ,counaei  In  a 
criminal  prosecution  would  make  the  most 
of  such  a  situation,  and  the  pathos  argu* 
ment  furnished  by  the  theme  of  the  "unborn 
child"  could  eesIly-Mind,  as  ctmtended,  did 
—arouse  the  passion  and  the  pre^dlce  of  the 
jury.  We  would  not  reverse  for  this  alone, 
but  take  this  on>ortunlty  to  predudo  fur- 
ther reference  to  such  matters  upon  a  re- 
trial. 

[1, 3]  (2)  Urs.  Eliivlngs  accompanied  her 
hnsband  on  his  last  walk  In  tfae  direction  of 
Oie  stardk  works  on  tbe  morning  of  the 
tragedy,  and  was  permitted  to  answer  this 
question: 

"Q.  Now,  ten  the  Jozy  what  yon  wantbd  to 
meet  Brooka  for." 

After  proper  c^Jection  was  entered  by  de- 
fendant, which  was  overruled  by  the  court, 
she  answered: 

"We  went  down  there  to  meet  Bro<As,  t» 
have  him— well,  tell  as— to  straighten  ont  a 
story,  then,  that  he  had  told  my  husband,  say- 
ing that  he  waa  paying  Hrs.  Tenant  to  get  me 

for  him." 

Motion  was  made  to  strike  Oie  answer, 
for  the  reascms  stated  in  the  prior  objection, 
and  for  the  further  reasMi: 

"That  It  assumes  that  defendant  Brooks  had 
told  them  tbe  story  along  tbe  line  suggested 
by  the  witness  in  her  anaww.** 

The  motion  was  overruled  by  the  court  It 
should  have  been  sustained.  What  Mrs. 
Fllpptngs*  purpose  was  In  going  with  her 
husband  was  wholly  immaterial,  and  she 
could  not  pnqjterly  testify  as  to  the  purpose 
of  any  other  person.  No  competent  testimo- 
ny ip  this  record  discIoseB  that  Broths  was 
paying  money  to  Mrs.  Tenant  to  secure  the 
favor  of  Mrs.  Flippings. 

In  the  prosecution  of  a  criminal  case  the 
state  should  not  be  permitted  to  do  Indirect- 
ly what  may  not  be  done  directly.  In  the 
last  analysis  the  answer  of  this  witness  is  an 
Insinuation,  and  obviously  larejudicial  to  the 
rights  ot  the  defendant 

(3)  The  court  admitted  as  a  dying  dedara- 
tlcm,  over  the  objection  of  the  defendant  a 
statement  writtoi  and  signed  by  the  de- 
ceased  as  follows: 

"April  11, 1019.  My  name  Is  Harry  A  FUp- 
pinga,  62  Nineteenth  Ave.  West 
"My  wife  has  told  me  three  different  times 

about  Brooks  trying  to  force  himself  on  her,  of- 
fering to  buy  her  clothes.  The  last  time  was 
Sunday,  at  A.  R.  Joyce's  house.  •   •  • 

"The  next  morning,  as  I  was  going  through 
the  tunnel.  Brooks  stopped  me  and  wanted  to 
know  what  I  had  said  to  Joyce,  Then  he  said 
he  had  l>een  paying  Ure.  Tenant  money  to  get 
my  wife  for  htan.  •  •  • 
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"W«  went  to  Brooks'  home,  but  did  not  get 
to  Bee  bim  that  night,  and  went  to  tee  him  the 

Dext  morniiig. 

"The  evening  of  the  9th,  when  we  went  to  hU 
house,  my  wife  had  my  revolver.  I  told  her 
I  didn't  need  it,  and  told  her  she  shoald  have 
left  it  home.  When  we  got  home  I  told  her  to 
put  it  away,  because  I  didn't  want  to  get  into 
any  trouble  witii  him. 

"Then  the  next  morning  we  all  met  at  Ninth 
avenue  and  H  street  to  see  Brooks  and  hare 
a  talk  with  bim.  I  or  no  one  else  in  the  party 
had  a  gun. 

"When  I  saw  Brooks  coming  I  had  taken 
aboat  two  steps  toward  him,  not  saying  a  word. 
He  pulled  out  his  pistol  I  backed  ofC,  and 
started  to  put  up  my  bands,  and  ha  fired. 

"He  seemed  to  wait  a  second  or  two,  and 
fired  again.  I  rolled  over  mx  mj  side,  and  saw 
bim ,  standing  over  me.  I  thai  tried  to  crawl 
away,  and  then  he  ran. 

"[Signed]  H.  A.  rUppings." 

[4, 1]  It  la  for  flie  court  to  detennlne  the 
competency  of  statements  dalmed  to  be  a 
dying  declaration,  and  its  credibility  upon 
admission  is  for  the  Jury.  13ie  only  state- 
ment made  by  tbe  deceased  prior  to  the  exe- 
cutlon  of  the  writing  indicating  that  he  was 
In  fear  of  approaching  and  impending  dis- 
solution Is  ftnmd  in  these  words:  **If  I  am 
going  to  die,  I  want  to*  il^  my  minister." 
The  record  does  not  disclose  that  the  minis- 
ter was  ever  sent  for,  and  the  statement 
itsdf  Is  but  an  equivocal  ezpressicm.  Noth- 
ing was  said  by  the  deceased  to  the  doctor 
who  performed  the  operation  r^Qva  to  bis 
dying,  or  that  be  thought  bimself  In  fear  of 
impending  deatb.  True,  the  doctor  adTised 
him  that  hU  wound  was  fatal,  and  he  would 
not  get  w^,  and  it  was  at  this  time  that  he 
made  tbe  expresaUm  quoted  above;  Subse- 
quently to  this  statement,  and  within  an  hour 
or  two,  the  decedent's  barber  visited  him,  and 
at  that  time  deceased  wrote  a  note  to  the 
boys  at  the  barber  shop,  wliich  read: 

"Hello  boys;  feeling  fine.  Hope  to  be  with 
yott  soon.  Harry  Flippinga.'* 

Police  Officer  McQulre  was  with  FUppIngs 
at  the  time  that  he  wrote  the  dedaratim, 
but  notiiing  was  said  to  McOnire  by  Fllp- 
pings  about  dying,  and  the  deciaratlOD  it- 
sdf  contains  no  statonent  indlcatliv  a  soise 
of  Impoidlng  dlss{totlon  on  tiie  part  of  the 
deceased. 

[6-t]  A  court  should  exercise  the  utmost 
care  and  caution  in  admittli^  a  statural  as 
a  dying  dedaratlon.  Tbo  proctf  must  clearly 
show  ttiat  the  deceased  at  the  time  ot  mak- 
ing said  statonent  was  fully  consdons  ot  the 
fact  of  impending  death.  If  the  deceased 
used  language  indicating  be  has  hope  of  re* 
covert,  or  that  he  is  not  under  a  sense  of 
Impoiding  death,  his  declaration  should  be 
rejected.  tChe  fact  that  the  declarant  real- 
ises that  he  Is  in  danger  of  death  Is  not 
ahoug^  The  words  must  be  qioken  under 
sttonn  omvlctiMi  of  Impending  dlssolntlou. 
State  V.  PblUIps,  US  Iowa,  600,  82  N.  W. 


876,  with  cases  cited.  The  fiUlnre  mt  the 
dedarant  to  state  that  be  Is  about  to  die  is 
a  persuasive,  but  not  conclurtve.  drcum- 
stance  In  denying  the  rl^t  to  introduce  such 
statement.  Digby  v.  People,  113  ELL  123, 
56  Am.  B^  402;  Stewart  v.  Stat^  2  Lea 
(Tenn.)  598.  The  evidence  herein  is  Insuffi- 
cient to  establish  that  the  declarant  believed 
himself  In  spe  extremis  when  the  statement 
was  prq^ared  by  him.  See  State  v.  Baldwin, 
70  Iowa,  714,  45  N.  W.  207;  State  v.  Mo- 
Knlght,  110  Iowa,  79,  83  N.  W.  63 ;  State  vi 
Schmidt,  73  Iowa,  469,  35  N.  W.  680. 

[t]  Bven  thou^  further  evidence  sboold 
be  Introduced  upm  a  retrial  to  rendw  com- 
petent the  statement  of  declarant,  many  of 
the  declarations  therein  are  Incompeteot,  and 
should  not  be  permitted  to  go  to  the  Jury.  A 
dying  declaration  must  rdate  to  sudi  fiicts 
only  as  declarant  would  have  bem  compe- 
toit,  if  living,  to  testify  to  if  sworn  as  a  wit- 
ness in  the  case.  State  t.  IVrtght,  112  Iowa, 
436.  84  N.  W.  541 ;  SUte  v.  Perigo.  80  Iowa, 
37,  46  N.  W.  389. 

[II,  11]  A  dying  dedaration  does  not  take 
to  the  jury  Irrelevant,  immaterial,  and  in* 
competent  statements  of  ttie  dedarant 
Statemoits  by  dedarant  relating  to  dis- 
tinct transactions,  and  embracing  circum- 
stances not  immediately  connected  with  the 
homldde,  cannot  be  rectived  In  evidmoe. 
The  only  matters  which  are  recdvable  are 
facts  which  refer  to  the  Identity  of  the  per- 
son, and  establish  the  drcn Distances  of  the 
res  geste,  and  the  direct  transactions  from 
which  death  Msults.  AnteceOait  drcum* 
stances  disconnected  with  the  res  gestse  of 
the  hcHuidde  are  Inadmlsribla  An  examina- 
tion of  declarant's  statement  dlsdoses  (be 
Incompetency  of  many  of  the  matters  con- 
tained therein.  What  bis  wife  told  hbn 
was  not  part  of  tiie  res  gesta.  What  Brooks 
said  to  him  in  the  tunnel  Is  In  the  same  cate- 
gory. His  conversations  with  bis  wife  about 
a  revolver  and  bis  visit  with  bis  wife  to 
Brooke  house  are  incompetent,  Briefly 
stated,  the  last  two  paragrai^  only  of  Six- 
UUt  4  are  eompetoit.  If  the  prefer  founda- 
tl<m  is  laid  for  the  Introduction  of  decedent's 
statement  as  a  dying  dedaratira. 

(4>  It  is  next  contended  that  the  court 
erred  in  sustaining  the  objections  ot  the 
state  to  the  following  questtcm  propounded 
to  witness  A.  B.  Joyce  by  defaidanf  s  conn* 
Bd: 

"Now  tell  the  jury  what  Mr.  Brooks  said 
when  he  came  home  at  that  time  in  that  exdt- 
ed  condition." 

A  like  ruling  was  made  in  sustaining  an 
objection  to  a  similar  questlcm  propounded 
to  Anna  Joyoa  Subsequaitly  to  tiiese  rul- 
ings the  defendant  In  the  absence  ot  the  Jury, 
ofFered  to  prove  the  f(dlowlng: 

"That,  when  the  defendant,  Brooks,  came 
home,  to  tiie  home  of  this  witness,  on  the  morn- 
ing «t  April  lOth,  between  the  hours  of  6  and 
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6:S0.  in  a  nerrooB  and  excited  coiuUtioii,  be  told  ( State^  48  Ga.  607 ; 
tbiB  iritDcss  that  Hany  Flippinga  jamped  out 
tram  behind  posts  In  a  dark  spot  on  Brooks' 
way  to  work,  and  in  the  darkness  of  the  morning 
grabbed  hold  ot  him  (Brooks)  and  said,  'Now 
I've  got  you,*  i^nd  that  he  (Brooks),  in  self-de- 
fense, in  order  to  save  his  own  life,  shot  at 
and  in  th«  direction  of  Flippings.  That  he  was 
sorry  to  have  bad  to  do  it,  but  that  he  had  to 
do  it  to  save  his  own  Ufet  or  that  in  substance." 
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The  defendant  offered  this  testimony  as 
part  of  the  res  geafae,  but,  upon  objection, 
Its  admission  was  refused  by  Che  court. 

[12, 13]  The  declarations  of  an  accused  per- 
son are  not  admissible  as  res  geatn^  unless 
tbey  are  so  connected  with  the  main  trana- 
action  and  made  imder  such  drcumstancea 
as  to  exclude  any  presumption  that  tiiey 
were  premeditated  or  fabricated.  Every 
case  must  necessarily  depend  upon  its  own 
circumstances.  Meek  v.  Perry,  36  Miss. 
190.  Mo  fixed  measure  of  time  or  distance 
from  the  main  occurrence  can  be  estatt- 
Ushed  to  determine  what  shall  be  considered 
a  part  of  the  res  gestn.  The  declarations 
must  be  a  part  of  the  immediate  pr^aratioo 
for  or  emanations  of  sucb  act,  and  sucb  as 
may  not  be  said  to  be  the  calculated  policy 
of  the  actor. 

[14,  IS]  They  most  be  something  more  than 
a  mere  narrative  of  a  past  occurrence,  and 
must  be  made  at  tlie  time  of  the  act  done,  or 
reaaooatdy  near  the  time,  and  must  be  con- 
sidered as  a  part  of  the  same  continuous 
transaction.  Snch  dedaratlons  are  generally 
conHidered  as  the  spontaneous  utterance  ot 
ttaou^t  created  by  or  springing  out  of  the 
transaction  itself,  and  so  soon  thereafter 
as  to  exclude  the  presumption  that  they  are 
the  result  of  premedltatlcoi  and  design.  They 
are  automatic  in  a  sense,  and  a  necessary 
incid«it  of  the  litigated  act  It  is  not  com- 
petent for  an  accused  person  to  give  in 
evidffiice  tlirough  another  witness  his  own  ac- 
count of  the  transaction,  unless  such  state- 
ments are  to  be  received  as  admissions  on 
his  part 

[II]  Res  gestae  Is  Independent  of,  and  can- 
not be  restricted  or  limited  to,  the  roles  re- 
lating to  admissions  or  confessions  made 
after  the  commission  of  the  act  Even 
though  it  is  a  self-serrlng  declaration,  if  it  Is 
properly  a  part  of  the  res  gestffi  it  la  ad- 
missible, notwithstanding  the  fact  that  it 
may  not  be  admissible  as  a  confession  or  an 
admission. 

[1 7, 1 8]  In  the  Instant  case  the  testimony 
sought  to  be  introduced  is  a  mere  narrative 
by  the  defexidant  at  a  time  and  place  too 
remote  to  come  within  the  purview  of  res 
geste.  It  is  a  self-serving  statement,  and, 
under  the  circumstances  lacks  spontaneity. 
Furthermore,  it  may  not  be  said  that  his 
state  of  mind  SO  minutes  after  the  homicide 
is  a  material  fact  In  the  case.  See  State  v. 
Jones,  64  Iowa,  349,  17  N.  W.  911,  20  N.  W. 
470;  HaU  t.  Btate^  40  Ala.  688;    HaU  T. 


PoweU  T.  State.  44  Tex. 
63 ;  State  r.  TUly,  25  N.  C.  424 ;  Qreenfleld  v. 
People,  85  N.  Y.  75,  39  Am.  Eep.  636;  State  v. 
Brown,  64  Mo.  367;  Lander  v.  People,  104 
111.  24&  The  court  i^operiy  ezdnded  the 
profiCered  testimony. 

[11-21]  U.  The  court  in  Instrnctlon  21  told 
the  jury: 

"That  the  defendant  cannot  justify  himself 
for  the  shooting  on  the  ground  of  self-defense 
under  the  evidence  In  this  cause  nnless  he  was 
actually  assaulted  on  the  early  morning  ot  April 
1(K  1919*  tv  Harry  Flipinnss,"  and  further- 
more that  "if  the  defendant  was  not  so  assault- 
ed, then  he  was  not  acting  in  self-defense  In 
shooting  Harry  FUpplngs." 

This  instruction  is  erroneous  under  the 
tacts  of  the  instant  case.  In  order  to  justify 
or  excuse  homicide  in  self-defense,  it  is  not 
necessary  that  deceased  should  have  made 
an  actual  assault  on  the  defendant  If  the 
drcumstances  disclosed  or  raised  a  reaiMm- 
able  apprehension  that  he  was  about  to  do 
BO.  It  Is  necessary  that  the  deceased  shall 
have  indicated  by  some  act  at  the  time  of  the 
killing  of  real  or  apparent  intention  to  kUt 
or  inflict  great  bodily  harm  upon  the  defend- 
ant and  thereby  induce  the  latter  to  reason- 
ably believe  that  it  was  necessary  to  kUl  to 
save  himself.  To  cAiarge  that  an  actual  as- 
sault is  necessary,  without  forthw  cqdana- 
tion,  is  misleading  and  prejudicial. 

[22, 2S]  The  accused  bad  the  right  to  view 
the  situation  as  an  ordinarily  prudent'man, 
and  act  upon  the  ai^taroit  rather  than  the 
real  danger  to  which  he  was  exposed.  State 
V.  Donahoe,  78  Iowa,  486,  43  N.  W.  297. 
There  must  be  such  an  appearance  of  im- 
pending dangOT  that  the  taking  of  life  rea- 
sonably seems  to  be  the  only  means  of  pre- 
venting the  threatened  Injury.  State  v. 
Shelton,  64  Iowa,  333,  20  N.  W.  459. 

If  a  person  honestly  believes,  or  has  rea- 
son to  believe  at  the  time  of  the  shooting, 
that  he  Is  in  great  peril,  and  great  bodily 
harm  is  about  to  be  inflicted  up<m  blm,  he  has 
a  right  to  act  under  such  well-grotmded  ap- 
prehension. The  danger  need  not  in  fact  ex- 
ist State  T.  Fraunburg,  40  Iowa,  555; 
State  V.  Abarr,  39  Iowa,  185;  State  t.  Col- 
lins, 32  Iowa,  36. 

[24, 2G]  Neither  court  nor  jury  can  apply 
the  doctrine  of  ordinary  prudence  vrltbout 
having  In  mind  the  knowledge,  conditions, 
and  circumstances  of  the  party  called  upon 
to  act.  The  defendant  in  thi9  case  re- 
quested an  instrnctlon  on  self-defense  rela- 
tive to  the  threats  made  by  the  deceased 
against  the  defendant  which  were  directly 
heard  by  the  defendant  or  communicated  to 
him.  It  was  refused.  An  accused  person  is 
entitled  to  have  his  tfaeoi:y  of  the  case  ex- 
plained to  the  jury,  and  the  law  stated  ap- 
plicable th^eto.  There  Is  no  dispute  that 
Harry  Flippings  is  dead,  and  that  he  came 
to  tala  death  by  a  revolver  wound  inflicted 
by  defendant    The  j^mary  qneatlai  la 
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whether  the  homicide  la  e:ccusable  upon  the 
grounds  of  seU-defense.  The  dangers  of 
the  situation  to  the  defendant  must  be 
judged  from  the  facts  as  they  reasonably 
appeared  to  bim,  and  these  facts  must  justi- 
fy a  reasonable  belief  that  there  existed  an 
actual  necessity  to  shoot  to  kill.  State  t. 
Sterrett,  68  Iowa,  76,  25  N.  W.  936;  State 
V.  Archer,  69  Iowa.  420,  29  N.  W.  333.  The 
testimony  shows  that  the  deceased  was  a 
hot-tempered  fellow ;  that  he  frequently  car- 
ried a  gun ;  that  he  made  threats  to  kill  de- 
fendajft;  that  It  was  dark  when  the  fatal 
shot  was  fired;  that  the  defendant  had  rea- 
son to  believe  that  the  deceased  would  be  In 
waiting  tor  blm  on  the  morning  in  question, 
and  he  was  in  waiting,  and  had  been  for  a 
considerable  time.  These  were  proper  faAs 
for  the  consideration  of  the  jury  aa  the 
defendant's  theory  of  self-defense.  It  will 
be  readily  conceded.  If  the  circumstances 
disclosed  that  It  was  daylight,  and  that  the 
[larties  had  casually  met,  the  d^radant,  act- 
ing as  a  ordinarily  prudent  man,  would  not 
have  been  undra  such  grave  anmbenskHi 
of  bodily  harm. 

Other  points  are  noted  and  argued  by  ap- 
pellant, bnt  they  are  incidental  to  the  propo- 
sitions noticed  h»eln,  and  will  not  recur 
upon  a  retrial.  For  the  reasons  stated,  this 
cause  Is  rerersed  and  remanded. 

EVANS,  WBAVEB,  and  PRBSTON,  JJ., 
concur. 


PARR  V.  MACKIE  MOTORS  CO. 

(No.  33860.) 

(Supreme  Court  of  Iowa.    Jan.  17,  1922.) 

1.  Trial  ^352(1)— Refusal  to  submit  Inter- 
rogatory not  ealling  for  categorical  answer 
not  error. 

Notwithstanding  Code,  {  3727,  providins  for 
jury's  finding  on  any  particular  question  of 
fact  when  rendering  a  general  verdict,  in  an 
action  by  an  employ^  for  a  balance  under  a 
contract,  the  refusal  of  the  court  to  submit  a 
special  interrogatory  not  calling  for  an  affirma- 
tive or  negative  answer  was  not  error. 

2.  Trial  i9==>267(l)— No  error  la  nodl^lng  re- 
quested Instruction. 

Failure  to  adopt  the  language  of  requested 
instruction  was  not  error  when  the  law  therein 
announced  was  embodied  in  an  instruction  given. 

3.  Aooord  and  satisfaction  ^=327— Whether  re- 
ceipt was  full  and  complete  settlemeat  for 

Jury  undor  all  the  evidence. 
In  an  action  by  an  employ^  for  a  balance 
under  a  contract,  where  defendant  introduced  a 
receipt  "in  full  of  above  account"  dated  the 
day  of  plaintiff's  discharge,  refusal  to  direct  a 
verdict  for  defendant  on  the  ground  of  a  foU 
and  complete  settlement  was  not  error;  Uie 
qnesUon  bting  for  the  Jury  under  all  the  evi- 
dence. 


4.  Appeal  and  arrer  ^»I002— Vardlat  on  eoa- 
fllctlag  evideaoa  ooaolBslve. 

Where  the  evidence  was  in  eonfflct  and  the 
verAct  was  not  wanting  tn  substantial  support 
or  the  result  of  passion  and  prejudice,  the  ver- 
dict should  stand. 

Appeal  from  Municipal  Court  (tf  Dea 
Moines;  O.  S.  Franliain,  Juds& 

AcUon  to  recover  a  balance  claimed  to  be 
due  on  a  contract  of  employment  Defend- 
ant pleaded  a  settlement  and  full  paymoit 
Verdict  for  plaintiff  and  defendant  .antaala. 
Affirmed. 

Mulvaney  &  Molvan^,  ct  Des  Moines, 
for  appellant 

J.  Cavana^  ot  Des  Mtrinesp  for  kpskH' 

lee. 

FAVILLE,  J.  Appellee  claims  that  he 
was  employed  by  the  appellant  as  a  traveling 
salesman  for  the  year  1917,  at  an  agreed  sal- 
ary of  $3,000  per  year  to  be  paid  at  the  rate 
of  $200  per  month  during  the  year,  and  a 
bonus  of  $600  January  1,  1918.  Appellee 
claims  that  he  was  discharged  without  cause 
In  November,  1917,  and  sues  for  $560,  whldi 
he  claims  is  the  balance  due  under  the  con- 
tract Appellant  claims  a- full  and  c<Hnplete 
settlement  with  appellee  In  November,  1917, 
and  payment  at  that  time  of  the  fall  amount 
due  under  the  contract  and  denies  that  the 
contract  was  for  $000  bonus,  aa  dalnftd 
appellee, 

[1]  I.  Appdlanfa  first  contention  is  that 
the  court  erred  In  refnslne  appellant^s  re- 
quest to  sabmit  to  the  Jury  Ona  following  spe- 
cial interri^tory: 

"Do  you  find  that  plaintilPs  srvlees  were  un- 
satisfactory and  that  he  was  discharged  by  J. 
H.  Dure,  defendant's  manager,  on  account 
thereof  on  the  27th  day  of  November,  1917," 

Code,  I  3727,  provides  aa  follows: 

"The  jury  in  any  rase  in  wfaidi  It  renders  a 
general  verdict  may  be  required  by  the  court 
and  must  be  so  required  on  the  request  of  any 
party  to  the  action,  to  find  specially  upon  any 
particular  question  of  fact,  to  be  stated  to  It 
in  writing,  which  questions  of  fact  shall  be  sub- 
mitted to  the  attorneys  of  the  adverse  party 
before  argument  to  the  jury  is  commenced." 

This  statute  has  been  the  subject  of  re- 
peated constderali<xk  by  us.  We  had  occa- 
sion to  review  our  previous  holdings  in  the 
case  of  King  v.  C  R.  I.  &  P.  By.  Ca,  185 
Iowa.  1227,  172  N.  W.  268.  We  also  con- 
sidered this  statute  In  the  more  recent  case 
of  Johnson  v.  City  of  Dentson,  186  Iowa. 
949, 173  N.  W.  46^  We  do  not  need  to  review 
the  authorities  again.  The  statute  regard- 
ing special  interrogatories  should  not  be 
ignored.  Of  necessity  a  large  discretion  is 
vested  in  the  trial  courts  In  regard  to  the 
matter  of  submitting  special  interrogatories. 


^sFor  other  eaiM      same  topic  sad  KBT-iniHBBR  In  aU  Sey-Nombered  DicMtt  and  Indens 
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They  should  not  be  nsed  to  cross-examine  a 
jury  or  obtain  an  expression  of  its  finding  In 
regard  to  various  Items  of  conflicting  erl- 
dence  that  may  not  be  determlnatlTe  of  the 
case.  Neither  should  they  be  so  framed 
as  to  In  any  manner  mislead  a  Jury.  They 
shoald  be  so  worded  as  to  be  answered  af- 
firmatively or  negatlTely,  and  the  answer 
should  be  determinative  of  some  fact  involv- 
ed In  the  right  to  recover.  We  think  the 
trial  court  was  Jnstlfled  In  rvfoalng  to  sub- 
mit the  special  Interrogatory  asked  in  the 
instant  case,  because  of  the  manner  in  which 
it  was  framed.  The  question  really  la  a 
"double-headed"  question  and  did  not  neces- 
sarily call  for  an  affirmative  or  n^ative  an- 
swer. The  Jury  In  response  to  this  Inter- 
rogatory coold  have  found  that  the  plain- 
tiffs services  were  unsatisfactory  and  that 
he  was  not  discharged  on  account  thereof. 
So  that  the  question  would  not  necessarily 
have  to  have  been  answered  by  "yes"  or 
"no."  Furthermore,  the  use  of  the  word 
"unsatisfactory"  was  unfortunate.  The  serv- 
ices might  have  been  unsatiafactory  to  the 
defeadant's  manager  without  giving  him  Just 
or  legal  cause  for  the  discbarge  of  the  plain- 
tiff. There  was  no  such  error  In  the  re- 
fusal to  submit  this  special  interrogatory  as 
warrants  us  in  reversing  the  case  on  this 
ground. 

[2]  II.  Error  is  predicated  upon  the  court's 
refusal  to  give  Instruction  No.  1  requested 
by  appellant  The  matters  contained  there- 
in vren  fully  covered  by  the  court  in  Instruc- 
tion No.  6,  supra.  Appellant  cannot  ccku- 
plain  because  the  court  failed  to  adopt  the 
precise  language  of  the  requested  instruction 
when  the  law  ther^n  announced  was  fully 
and  accurately  embodied  in  an  instruction 
given  by  tbe  court 

[S]  HI.  It  is  contended  by  appellant  that 
the  court  erred  in  overruling  appellant's  mo- 
tion for  a  directed  verdict  on  tbe  ground  that 
the  parties  had  made  a  full  and  complete 
settl^ent  on  November  27,  1917.  On  said 
date,  the  appellee  was  discharged  by  the  ap- 
p^ant  and  was  paid  the  aum  of  ¥27.40,  and 
signed  a  receipt  aa  follows:  "Received  of 
Mackle  Motors  Company  th«  sum  of  927.40 
in  fall  of  the  above  account** 

The  aivoUee  testified: 

"At  the  time  that  I  was  ^ven  tSie  check  for 
927.40, 1  was  owing  an  aecoant  to  the  defendant 
for  some  castag^  eoveriags,  and  some  kind  of 
royal  cord  casing  that  I  used  on  my  personal 
ear  in  the  amount  of  f72.6<^  that  left  a  bal- 
ance of  $27.40  coming  to  me  at  that  time. 

"The  check  Exhibit  3  for  $27.40  is  the  dif- 
ference between  $72.60  that  I  owed  tbe  com- 
pany and  $100  that  the  company  owed  me  for 
the  last  half  of  November,  1917." 

App^lee,  In  bis  testimony,  referred  to  No- 
vember 27,  1917,  as  the  time  "when  we  set- 
tled np  and  wli«i  they  fired  me."  On  cross- 
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examination,  he  said:  "I  did  not  settle  with 
him."   He  farther  says: 

"I  had  no  conversation  with  Mr.  Duro  on  the 
27th  of  November  outside  of  the  fact  I  was 
willlag  to  continue  until  January  Ist  as  per  my 
agreement  and  that  I  still  expected  my  $600 
to  be  paid  me. 

"I  told  him  that  after  I  received  the  checks. 

"It  Is  not  true  the  first  time  I  ever  mentioD- 
ed  the  $600  to  Mr.  Dure  was  a  conslderaUe 
time  after  I  received  the  dieeks  and  when  he 
asked  me  to  repay  the  fSO  that  we  over- 
looked." 

Upon  this  record,  it  was  not  error  for  the 
court  to  refuse  to  direct  a  verdict  for  ai^l- 
lant  on  the  ground  Oiat  there  bad  been  a 
full  and  complete  settlement  between  the 
parties  on  November  27,  1917,  at  the  time 
the  receipt  was  glren.  Tbe  question  was 
properly  submitted  to  the  Jury  for  determin- 
ation under  all  the  evldenca 

[4]  IV.  It  Is  argued  that  the  verdict  is 
the  result  of  passion  and  prejudice  and 
should  not  be  permitted  to  stand.  App^ee's 
case  rests  on  his  own  testimony  and  that  of 
a  former  manager  of  the  appellant  company, 
who  has  also  been  dlschargidd  from  the  serv- 
ice of  said  company.  Much  of  appellee's  evi- 
dence is  denied  by  the  presoit  manager  of 
the  appelant  Tbe  evidence  was  in  conflict 
and  it  was  for  the  Jury  to  detmnlne  ttie 
truth  of  the  matter,  under  tbe  Inatnictions 
of  the  court.  Even  if  we  might  have  readi- 
ed a  different  conelnalon  had  w«  been  the 
tri^  of  fact,  we  cannot  say  that  the  v«- 
dlct  of  the  Jury  is  wantlpg  in  gnbatantlal 
support  by  the  evidence  or  that  It  la  the 
result  of  passion  and  prejudice; 

We  flnd  no  reverslMe  error  in  the  record, 
and  the  Jndgmait  anwalod  firom  is  af- 
firmed. 

STBVENS,  C.  J.,  and  EVANS  and  AB- 
THUR,  J  J.,  concur. 


STATE  V.  OLANDEa    (No.  34260.) 
(Supreme  Court  of  Iowa.   Jan.  17,  1922.) 

1.  Constitutional  law  «=370(3)— Wisdota  of  law 
not  matter  for  court  to  determine. 

Whether  the  statute  providing  for  capital 
punishment  is  a  wise  law,  and  whether  or  not 
it  has  the  deterring  effect  intended  and  ex- 
pected by  its  passage,  it  not  a  matter  for  the 
courts  to  determine. 

2.  Pardon  €=>I3— Governor  may  oommutesen- 
tenoe. 

Under  Const  art.  4,  |  16,  tbe  Governor  has 
authority  to  commute  death  sentence  to  life 
imprisonment 

3.  Criminal  law  «»n83— Asthority  of  8a- 
preme  Coort  to  commote  seatenos. 

The  power  of  the  Sapreme  Court  to  reduce 
punishment  under  Code,  |  5462,  will  be  exer- 
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dMd  latj  when  the  court  below  maDtfeatly 
Tfsited  too  MTere  a  penalty,  one  dUpro- 
portionate  to  the  degree  of  guilt  a>  shown  hj 
the  proof. 

4.  Homiotde  «s»354— Death  peaaity  held  aot 

exceeslve. 

Death  penalty  was  not  ezcesslTe  as  to  one 
who  killed  father  of  four  children  while  com- 
mitting a  robbetr  npoa  the  deceased,  tiiougfa 
the  accused  pleaded  gnllty  and  was  contrite, 
and  hia  accomplices  were  tried  1^  jury  end 
given  only  life  sentences. 

Wearer,  X,  dissenting. 

Appeal  from  District  Court,  Webster 
County;  G.  D.  Thompson,  Judg«. 

The  defendant  pleaded  guilty  to  murder 
in  the  flrat  degree,  and  was  sentenced  to  be 
hanged  Auffnst  1922.  Ha  appeals.  Af- 
firmed. 

Healy  ft  Breen,  of  Fort  Dodge,  tor  appel- 
lant 

B.  J.  Olbscm.  Atty.  Oen.,  B.  J.  Fllcfc,  Asst 
Atty.  Gea.,  and  T.  E.  Oabridaon,  Oo.  Atty., 
ot  Fort  Dodg^  for  tbe  Stat& 

PRESTON,  J.  All  the  erideace,  and  ev- 
erything that  was  said  and  done  In  this  mat- 
ter, In  tbe  district  court,  was  taken  down 
by  the  r^rter.  The  court  carefully  guarded 
every  ri^t  of  the  dttfendant  This  Is  cou- 
ched. There  Is  no  error  in  the  record,  un- 
less it  be  that  tbe  penalty  of  death  is  ex- 
cessive. 

The  deceased,  Halfpap^  an  honorable  cttl- 
7.ea,  while  engaged  with  bis  duties  as  a  mex- 
(bant,  waa  killed  by  a  shot  from  a  re- 
volver, held  Id  the  hands  of  tbla  defendant, 
while  he  and  two  confederates,  Otis  Goble 
and  Elmer  Sweeny,  were  perpetrating  a  rob- 
bery. At  the  time  of  the  bearing  herein,  Oo- 
hle  and  Sweeny  had  not  been  tried.  There 
is  no  doubt  whatever  of  defradant's  guilt 
This  Is  conceded.  His  counsel  state  that  for 
(lefendantfs  crimes  of  robbery  and  murder, 
tbey  offer  no  excuse,  tender  no  apology,  and 
proffer  no  ezt^uatloa  It  Is  shown  by  the 
(>vidence,  and  conceded  by  the  defendant, 
that  he  had  been  engaged  In  similar  enter- 
prises of  robbery  with  the  other  two,  some- 
times oae,  and  sometimes  another,  holding 
the  rerolTw.  His  counsel  concede  that  be  is 
a  highwayman  and  a  bandit  He  deserves 
severe  punishment  The  defendant  la  28 
years  of  age.  When  he  was  Quite  young,  his 
fath^  deserted  hie  mother  and  the  family. 
Wbea  defendant  was  about  IG  years  of  age 
be  stole  some  proper^  of  small  value,  and 
was  But  to  the  Industrial  School  at  Eldora. 
wher«  be  ronalned  f  or  2  8  years.  Wben 
paroled  from  that  institution  be  went  to  work 
in  light  and  power  plants  at  dlfleroit  idaoea. 
He  married,  and  has  three  young  chlldron. 
He  went  to  work  in  the  gypsum  mills  at  Fort 


Dodge.  When  the  mills  closed  down  be  was 
out  of  «npIoyraent  He  claims  to  be  now 
penitent  and,  while  confined  in  Jail,  wrote  a 
letter  to  the  widow  of  his  victim,  with  the 
hope  perhaps  that  this  and  his  plea  of  guil- 
ty would  operate  to  his  advantage.  The  de- 
ceased bad  a  wife  and  four  (Alldren.  While 
deceased  was  being  robbed,  he  resisted.  It 
Is  claimed  by  appellant's  counsd  that  tbe 
killing  was  not  premeditated  or  planned.  It 
appears,  however,  that  the  robbery  was 
planned  in  advance.  The  defendant  himself 
so  states.  He  was  armed,  prepared  and 
willing  to  kill,  if  (t  became  necessary.  Tbe 
statute  makes  a  killing  under  aucb  circum- 
stances murder  in  the  first  degree. 

[1]  In  an  eameet  toudilng  appeal  by  bis 
counsel,  we  are  asked  to  be  mwdful — to  save 
the  life  of  the  defMidant  For  myself — and  1 
am  sure  X  express  the  senttmwts  of  my  as- 
sodatee— I  feel  tiie.great  responsibility.  The 
state  asks  that  tbe  extr^e  p«ialty  Inflicted 
be  sustained  for  its  deterring  ^ect  upon  oth- 
ers similarly  IndUned,  and  tat  the  protection 
of  society.  We  are  asked  by  appelant  to 
be  merciful  where  be  showed  no  mercy  to 
his  victim  and  his  victim's  family.  We  are 
asked  to  give  greater  omsidCTatlon  to  the 
defendant's  family  than  be  himself  gave 
them.  It  Is  urged  by  counsd  for  sro^lAiit 
that  the  law  providing  for  or  permitting 
cairital  punlsbmrat  doea  not  have  the  deter- 
ring effect  Intended  and  expected  by  Um 
passage.  Whethor  the  law  Is  wise  or  not 
we  have  nothing  to  do.  Counsel  for  appel- 
lant state  that  ttiey  "believe  the  sentence  of 
death  should  be  ocmimuted  to  life  Imprison- 
ment That  Is  all  there  is  to  this  aj^ieaL" 
Tbey  contend  that  the  Judgment  Is  excessive, 
not  alone  because  of  tbe  matters  before  re- 
ferred to,  but  because  of  his  conduct  since 
hU  arrest  in  pleading  guilty,  saving  the 
state  the  expense  of  a  trial,  and  tbe  reaolt 
of  Jury  trials  In  whidi  defendant's  accesso- 
ries, Goble  and  Sweeny,  were  given  Ufe  seik- 
tences.  We  shall  refer  to  the  matters  loit 
mentioned,  later  In  tbe  (pinion./ 

[2-4]  Appellant  cites  no  cases,  and  the 
state  cites  but  one  (Stete  v.  Smith,  127 
Iowa.  628,  103  N.  W.  769)  and  tbe  statute, 
making  It  murder  In  the  first  degree  whm 
there  is  a  killing  und»  tbe  circumstances 
here  shown.  As  said,  counsel  for  aKiellant 
stete  that  the  only  question  in  the  case  Is 
whether  tbe  sentence  should  be  commuted  to 
life  imprisonment  The  Governor  has  power 
to  do  this.  Ccmstltution  of  Iowa,  art  4,  i 
16.  Chapter  73,  Acte  39th  O.  A.  (Code,  | 
5402),  authorizes  the  Supreme  Court  to  ren- 
der such  Judgment  on  the  record  as  the  law 
dnnands  cr  render  sudi  Judgment  as  the 
district  court  should  have  done,  or  reduce 
tb»  punishment  etc.  Under  section  6462,  we 
bare  h^  that  in  a  pnvv  caae,  we  wlU  re- 
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dnee  t&e  ponlBbment,  If  It  is  too  serMfc 
State  V.  Madden,  85  Iowa,  611;  State  t.  lit- 
tle, i2  Iowa,  51.  TUB  power  will  be  exer- 
daed  only  when  tbe  court  Mow  baa  mani- 
festly Tiaited  too  aer^  a  penalty,  one  dia- 
importtonate  to  ttie  d^ree  of  guilt,  aa 
aliown  the  proof.  State  Freeman,  37 
Iowa,  883.  To  justify  the  exercise  of  such 
power,  it  muat  be  made  to  ai^ear  fliat  tibe 
pnnlabmeDt  is  eznesstTe.  State  r.  Allen,  82 
Iowa,  248;  State  r.  VUmoth,  68  Iowa,  881^ 
19  N.  W.  248.  There  must  be  aome  legal  da- 
ta v^on  wbldi  to  base  ita  action  In  reducing 
tbe  sentence.  State  t.  Bangfaman,  2D  Iowa, 
487.  ^  State  T.HonatMi,  00  Iowa,  BlSk  it  was 
bdd  that  the  facta  in  a  prosecotlon  for  mnr- 
der  were  not  sneh  aa  to  require  a  reduction 
of  tbe  sentence.  So  ,beld  also  In  other  caaea, 
aa  bursary,  laroei^,  and  ao  <hl  State  v. 
Tnmks.  64  Iowa,  89. 19  N.  W.  832;  State  t. 
Rltddei,  69  Iowa,  12S.  28  N.  W.  ^174;  Stete 
T.  Heatherton,  60  lowa,  17S.  14  N.  W.  230; 
State  T.  Mower,  68  Iowa,  61,  26  K.  W.  929. 
On  tbe  other  hand,  in  a  particular  case 
where  the  highest  punishment  was  Impoeed 
for  an  act  whldi  was  not  the  most  aggravat- 
ed form  of  the  crime,  It  was  h^d  that  tbe 
sentence  was  ezcessire,  and  it  was  reduced. 
Stete  T.  Tb<XDpaon,  46  Iowa,  609.  Ttiat  was 
an  incest  case  where  a  sentence  of  10  years 
was  Imposed.  The  court  said  that  while 
such  a  crime  was  rerolting  and  should  be 
sererely  punished,  still  it,  like  every  other 
crime,  has  its  grades  of  aggraTation  and 
enormity,  and,  after  steUng  scHne  of  the  dr- 
cumstancea,  held  that  more  a^raTated  cases 
of  such  crime  frequently  occurred.  The  een- 
tence  was  reduced  to  Ave  years.  Other  cases, 
where  the  sentence  was  held  excessive,  are 
State  T.  Maddai,  supra ;  Stete  t.  Hayden,  45 
Iowa,  11;  Stete  t.  Doerlng.  48  Iowa,  6B0; 
Stete  T.  Moody.  60  Iowa,  443;  Stete  t.  Sul- 
UTan,  51  Iowa,  142.  60  N.  W.  672.  In  Stete 
T.  ndds,  70  Iowa,  196.  30  N.  W.  480,  it  was 
lield  that  the  evidence  was  InRufflrfent  to 
support  a  verdict  of  murder  In  the  first  de- 
gree, but,  since  defendant  did  not  claim  he 
was  not  goil^  of  manslaughter,  the  court 
reduced  the  sentence  to  the  proper  one  for 
the  latter  crime.  Hower^,  In  Stete  t. 
O^nnell,  176  Iowa,  387,  157  N.  W.  870,  the 
death  penalty  was  Imposed  by  the  Jury  in  a 
conviction  for  first  degree  murder.  We  held 
that  the  evidence  was  not  sufficient  to  sus- 
tain a  verdict  of  murder  in  that  degree.  In 
mxh  a  case,  we  heild  that  we  bad  no  poww 
to  commute  the  sentence  because  the  stet- 
nte  gives  the  Jmr  the  exclusive  power  to 
determine  the  degree  of  fbe  olfease,  and  to 
direct  whic3i  of  the  two  ponlatameDto  fixed 
atetato  aball  be  tefilcted.  At  least,  tliat  waa 
one  of  the  grounds  for  so  holding  in  that 
case.  In  that  respect,  the  O'Donndl  Case 
difCin  from  the  Instant  cue.  In  Stete  v. 
Upson,  64  Iowa,  248,  20  N.  W.  178,  a  saitence 
ctf  Oree  years  was  imgpsed  for  grand  lai^ 


ceny.  Tbe  extenuating  drramstancee  claim- 
ed were  that  defendant  was  young,  and 
at  tlie  time  of  the  larceny  waa  out  of  mon^ 
and  lnt(slcated,  and  tbat  it  waa  his  first 
offense.  ThepunliAmeot  inflicted  could  have 
bean  10  yeora  The  court  aald  thattbepun- 
Ishment  was  not  unreasonably  severe;  Coun- 
sel tot  dtf endant  soui^t  to  cos^are  the 
facte  ta  that  case,  and  tbe  length  of  Impris- 
onment; with  the  sltoation  in  State  V.Moody, 
supra.  In  the  Upeon  Oase^  the  court  said 
that  tbare  la  no  rule  by  ^rtiidi  tlte  punish- 
ment of  criminals  may  or  ought  to  be  equal- 
ised In  that  way;  that  each  case  must  be 
dodded  upon  Ite  peculiar  facts,  and  each  of- 
fender must  receive  the  punishment  he  mbr- 
its,  without  regard  to  fbe  punlabment  inflict- 
ed upon  others. 

We  have  not  attempted,  to  review  all  the 
cases  above  dted.  Eiunia^  has  bea  said  to 
show  fiiat  In  the  ordinary  case  the  court  has 
power,  if  it  is  proper  to  do  so,  to  reduce  a 
sentence,  but  tbat  we  should  not  do  so  un- 
lees  there  Is  some  legal  reason  therefor. 
The  stete  calls  attention  to  Stete  v.  Smith, 
127  Iowa,  628,  106  N.  W.  769,  where  the  trial 
court  Imposed  a  sentaice  of  death  upon  a 
plea  of  piilty  to  an  indictmwit  for  murder. 
We  htid-  that  there  was  a  discretion  vested 
in  the  trial  court  in  such  cases  cmd  that  this 
court  "should  not  interfere  in  the  absence 
of  a  showing  o£  abuse  of  that  discretion ;  the 
case  comes  to  us  for  correction  of  errors,  and 
not  that  we  may  exorcise  the  pardoning  pow- 
ers; commutetlon  of  sentence  does  not  be- 
long to  this  department  of  govwnment;"  and 
the  Jwlgment  Is  affirmed. 

Up  to  this  point,  we  see  no  sufficient  rea- 
son for  interfering.  Thiae  is  no  reason  for 
teterferlng  unless  it  be  the  tact  that  defend- 
ant E^eaded  guilty.  This  does  not  in  any 
maimer  lessra  the  degree  of  the  defendant's 
guilt  Bad  the  drfmdant  demanded  a  Jury 
trial,  as  he  had  a  rl^t  to  do,  there  would 
have  been  the  possibility  of  a  miscarriage  ot 
Justice,  and  there  would  have  been  the  temi^* 
tetlon  for  defendant  to  teke  the  stand  and 
commit  the  added  crime  of  perjury,  in  an  at- 
tempt to  escape  punlahm«it.  or  to  reduce  the 
degree.  There  would  have  been,  too.  the 
added  expense  of  the  trial.  O^is  is  a  matter 
la  whtdi  tbe  public  is  Interested.  There 
are,  no  doubt,  many  cases  where  pleas  of 
guilty  should  tie  altered.  There  would  be  no 
Inducement  to  plead  guUty  if  It  was  under- 
stood that  the  highest  punishm«it  would  be 
Inflicted.  This  would  tend  to  disoooiage 
pleaa  of  guUty,  wher^  in  some  cases  at  least, 
soldi  i^eas  ou^t  to  be,  and  no  doubt  would 
be,  entered. 

-  It  la  steted  in  oral  argomeat  t^iat  the  oth- 
er two  persons  concerned  with  this  defend- 
ant In  the  robbery  and  fctUlng  hare  reoenUy 
been  tried,  and  the  Jury  recommended  life 
sentences.  Possibly  had  that  situation  ex- 
isted at  tlie  time  tbe  trial  court  Impoeed  the 
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smtenoe  bcfreln,  the  defttb  penalty  would  not 
bare  been  Inflicted.  But  ttiat  matter  la  not 
properly  before  us. 

It  la  BUK^fited  by  tiie  Attorn^  General 
tbat  tbls  d^oidant  la  tbe  more  guilty,  be- 
cause be  held  the  revolver.  In  a  sense,  this 
may  be  true.  In  anottier  sense,  tbey  were 
all  three  ei^ged  In  the  robbery,  and  In  that 
all  were  equally  guUty.  Tbe  fact  that  tbey 
were  engaged  In  a  robbery  Is  the  thing  un- 
der the  statute  which  makes  a  killing  mur- 
dex  in  the  first  degree.  In  tbat  sense,  then, 
they  were  all  equally  guilty.  If  It  shall  be 
made  to  appear.  In  an  application  to  the 
Governor  for  commutation,  that  the  two  con- 
federates of  this  defendant  were,  by  a  Jury, 
given  life  sentences,  that  fact,  together  with 
tbe  fact  that  defendant  has  entered  a  plea 
of  guilty,  will,  DO  doubt,  be  given  due  con- 
sideration by  the  Governor,  who  will  deter- 
mine whether,  under  all  the  circumstances, 
the  defendant  shall  be  given  the  more  se- 
vere punishment  No  legal  reason  appears 
in  the  record  which  would  Justly  the  court 
In  interfering.  It  would  be  Improper  for  the 
court  to  Interfere,  or  seem  to  Interfere,  with 
the  executive  branch  of  the  government,  and 
the  prerc^tlve  of  the  Governor,  or  surest 
what  his  action  should  be.  The  Governor 
would  not  assume  to  suggest  to  the  court 
what  Its  decision  should  be. 

Tbe  Judgment  Is  affirmed. 

STEVENS.  C.  J.,  and  ARTHUR,  EVANS, 
and  DE  GRAPF,  JJ.,  specially  concurring. 
WEAVER,  J.,  dissenting. 
VATILIjE,  J.,  took  no  part 

WEAVER,  J.  (dissenting).  With  profound 
appredatlm  of  my  responslbtlity  as  a  mem- 
ber of  this  court,  I  am  compelled  to  record 
my  dissent  from  the  opinion  prepared  by 
Mr.  Justice  PRESTON.  That  opinion  shows 
the  evidence  of  painstaking  and  conscienti- 
ous care,  which  Is  characteristic  of  its  au- 
thor, and  nothing  I  have  to  say  in  tbe  mat- 
ter is  Intended  to  impeadi  its  merits  as  an 
honest  and  forctful  expres^on  of  his  Judg- 
ment ni>on  the  merits  of  the  appeal.  I  am 
thoroughly  persuaded,  however,  that  it  un- 
duly narrows  tbe  autiiorlty  and  discretion  of 
this  court,  and  to  practically  obliterate  oae 
of  the  moM  salutary  powers  with  whltih  tbe 
state  has  dotbed  this  tribunal  for  the  ad- 
ministration of  Justice. 

In  the  yery  nature  of  things  It  la  morally 
Impossible  for  the  Legislature  in  enaotliv 
criminal  laws  to  do  more  than  to  define  pub- 
Ito  oflfenses  and  prescribe  In  a  general  way 
for  tti^r  punlsOunent.  Realizing  that  even 
In  tbe  realm  of  crime  there  are  degrees  and 
grades  of  turpitude,  and  that  to  assess  the 
same  dead  levd  of  penalty  tjpon  every  per- 
son cmiTicted  of  vlfAatIng  tbe  same  statute, 
without  ref^oice  to  extrinsic  drcumstancea, 
would  be  ottea  to  perpetrate  glaring  injus- 


tice, our  lawmakn-B  have  sought  to  Intro- 
duce sooie  reasonable  degree  of  ^stldty  in- 
to the  sclwme  of  legal  retribution.  This 
tendency  is  shown  in  the  provl^ons  made  for 
varying  degrees  of  crime;  In  providing  in 
many  cases  for  a  wide  limit  of  penalty  with- 
in the  discretl<m  of  tbe  court;  In  providing 
a  parol  system  for  the  benefit  of  ctnvlcted 
persons  found  worthy  of  such  favor;  In  tbe 
power  Tested  in  this  court  upon  appeal  to 
"render  such  Judgmrat  on  tbe  record  as  the 
law  demands;  or,  to  affirm,  reverse  or  modi- 
fy the  Judgment;  or,  render  such  Judgment 
as  the  district  court  should  have  done;  or, 
order  a  new  trial;  or,  reduce  the  punish- 
ment" Oode,  I  5462.  And  finally  we  have 
the  constitutional  prerogative  of  the  Gover- 
nor to  grant  reprieves,  commutatioiis,  and 
pardons.  All  these  provisions  are  conces- 
sions to  the  evident  truth  that  rules  pre- 
scribing the  nature  and  kind  of  punishment 
to  be  Imposed  for  specific  offenses  must  have 
8<Hne  d^ee  of  fiexlblllty,  not  alone  in  the 
Interest  of  pa-sons  accused  or  convicted,  but 
in  the  public  intm»t  as  well. 

The  Code  provision  to  which  I  have  ref^ 
red  (section  5462)  directs  that— 

Upon  appeal  from  a  convicUon  "the  •  •  • 
coart  mnat  examine  the  record,  without  regard 
to  technical  errors  •  •  •  and  render  such 
judgment  on  the  record  as  the  law  demands,  it 
may  affirm,  reverse  or  m(^fy  the  judgment,  or 
render  such  Judgment  as  tbe  district  court 
should  have  done,  or  order  a  new  trial,  or  re- 
duce the  punishment,  but  cannot  increase  it." 

By  this  provision  the  court  of  last  resort, 
viewing  the  case  In  the  light  of  the  entire 
record  free  from  the  pressure  and  distrac- 
tion inseparable  from  the  trial  of  criminal 
offenses  of  a  grave  character,  is  clothed  with 
broad  and  comprehensive  power  to  control 
within  statutory  limits  the  Imposition  of  the 
penalties  of  the  broken  law.  It  may  affirm, 
reverse,  or  modify;  or  grant  new  trial;  or 
reduce  the  penalfy  Imposed  by  tbe  trial 
court.  Tbe  authority  to  modify  dr  to  redace- 
the  punisbm«it  Is  not  dependoit  npmi  the 
finding  of  any  error  in  tbe  rulings  of  the 
trial  court  The  record  may  be  entirely  free 
from  error,  and  the  guilt  of  the  d^endant 
may  be  admitted  or  confnsed  or  oHmwlse 
shown  beyond  reastmable  doubt,  and  yet  the- 
drcmnstances  be  sudi  as  to  falriy  Indicate 
tbat  effective  administration  of  Justice  will  be 
subserved  and  eoundor  public  policy  inomotr 
ed  by  modifying  the  harshness  of  the  punish- 
ment, and  In  sudi  case  It  is  not  only  within 
tbe  r^bt  and  power  ot  the  court  but  becomes 
Its  duty  to  eterdse  that  power  by  ordwing 
sudi  modification  as  in  its  Impartial  discre> 
tlon  it  belieres  flie  case  xequtrea.  In  the 
face  of  sudi  re^Mmsibllity  we  have  no  ri^t 
to  shift  the  burdoi  from  our  own  dwulders 
to  those  ot  tbe  ezecutlTe;  The  raajnlty 
have  very  fairly  stated  most  of  the  consider- 
atkms  wMdi  mnj  proporly  move  tbe  Oot-- 
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emoT  to  exercise  his  ctmstltatlonal  power  of 
commatatton,  and  I  sball  not  attempt  tb^r 
T^tition.  The7  constitute  as  well  tbe  sof* 
fldent  reason  for  our  own  Intvferrace. 
Cur's  is  not  a  pardoning  power ;  nor  would 
the  reduction  of  the  sentence  of  death  to  life 
Imprisonment  be  in  any  sense  akin  to  the 
«zerclBe  of  such  power.  Neither  is  it  an  as- 
sumption of  power  by  the  court  to  fix  tbe 
grade  or  degree  of  the  defendant's  crime. 
The  fixing  of  punishment  or  penalty  within 
the  limits  fixed  by  the  statute  is  a  judicial 
act,  and  It  Is  only  when  the  Judicial  power 
Is  exhausted  that  ai^Ucation  for  executive 
demaicy  is  available. 

In  holding  that  we  should  ourselves  act 
and  reduce  this  sentence  to  life  imprison- 
ment, I  am  moved  by  no  maudlin  sympathy 
for  the  defendant  That  he  Is  guilty  of 
murder  In  the  first  degree  there  can  be  no 
doubt,  and  so  long  as  the  state  persists  in 
the  fatuous  policy  of  trying  to  remove  the 
stain  of  the  victim's  blood  by  washing  it  In 
the  blood  of  the  slayer,  he,  and  such  as  he, 
cannot  Justly  complain  of  the  awful  con- 
sequences legally  attached  to  the  murderous 
act  Under  the  statute,  however,  the  pun- 
ishment for  this  crime  may  be  either  death 
or  imprisonmettt  for  life,  and  the  question 
here  presrated  Is  whether,  as  betn'een  these 
alternatives,  the  situation  is  such  as  to  jus- 
tify us  in  saying  that  the  latter  rather  than 
the  former,  should  be  Imposed.  Taking  the 
case  even  as  stated  by  Justice  PBESTON,  I 
am  unhesitBtlngly  In  favor  ot  sndi  ruling. 
It  la  Inno  spirit  of  crltidam  that  I  wish  to 
note  qwdal  exertion  to  some  cf  the  a^u- 
ment  made  use  of  by  the  majority.  It  Is 
there  said  that— 

"We  are  asked  to  show  mercy  where  defend- 
ant showed  no  mercy  to  his  victim.  We  are 
aaked  to  give  greater  consideration  to  his 
family  thsn  he  himself  gave  tbem." 

'  The  question  of  legal  prosecution  and 
punishment  of  a  criminal  is  not  or  at  least 
ought  not  to  be,  a  question  of  vengeance. 
The  fact  that  the  criminal  was  savage  and 
merciless  afCords  no  reason  why  tbe  state  or 
court  should  indulge  in  savagery.  There  are 
but  t^vo  proper  objects  to  be  attained  in  pro- 
ceedings to  subject  an  accused  to  the  penalty 
for  his  crime ;  one  is  to  remove  a  menace  to 
tbe  peace,  safety,  and  good  order  of  society, 
and  the  other  is  its  deterrent'  effect  upon 
those  Inclined  or  tempted  to  violate  the  law. 
In  so  far  as  these  omslderations  are  lost 
si^t  of  or  become  subordinate  to  the  popu- 
lar cry  for  vengeance,  to  that  extent  we  re- 
lapse toward  barbarism  and  the  rule  of  the 
mob.  There  la  a  point  beyond  which  sever- 
ity ftf  punishment  reacts  and  defeats  Its 
own  purpose  in  Ita  tendotcy  to  brutalize 
pnUlc  sentlmrat  This  has  been  demon- 
strated OTW  and  over  In  the  history  of  our 


mother  country,  as  well  as  In  the  dev^op- 
ment  of.  our  own  domestic  Institutions. 

I  do  not  care  to  pursue  tb&  subject  further 
at  this  time,  except  to  say  that  while  the 
guilt  of  this  man  is  not  mitigated  by  the 
fact  that  he  was  one  of  three  equal  in  respon- 
sibility  for  the  crime,  yet  the  fact  that,  al- 
though he  confessed  his  offense,  pleaded 
guilty,  and  gave  the  state  efficient  aid  and 
support  in  convicting  the  others,  he  stands 
alone  undo*  penalty  of  death,  while  his 
equal  partners  in  the  offense  are  by  the 
same  court  given  life  sentences,  la  a  sorry 
commentary  on  the  Inequalities  of  l^al  jus- 
tice. 

Olander's  crime  is  not  to  be  extenuated  by 
reference  to  the  conditions  Into  which  he 
was  bom  and  in  which  be  wos  developed  in- 
to a  desperado.  These  nre  sufficiently  refer- 
red to  in  the  majority  opinion.  It  remains 
true,  nevertheless,  that  he  Is  the  product  of 
our  times.  He  was  not  the  creator  of  the  mad- 
Strom  of  crime  and  lawlessness  into  which 
he  was  dra^Mi  in  common  with  the  almost 
unbelievable  numbers  of  young  mm  and  boys 
who  are  dally  arraigned  at  the  bar  of  jus- 
tice all  over  our  land.  For  this  conditltm  the 
state,  the  nation,  the  great  body  of  our  citi- 
zenry, are  all  In  some  degree  responsible,  and 
until  society  shall  awake  to  ita  responsibili- 
ties and  Its  dangers  and  adopt  radical  meas- 
ures, of  reform  by  which  the  youth  of  the 
land  may  be  won  from  idleness,  immorality, 
and  self-indulgence  and  inspired  with  ambi- 
tion to  make  the  most  of  their  opportimltles 
and  lead  useful  and  honorable  lives,  our  oft- 
repeated  hope  that  "tbis  wave  of  crime"  will 
soon  subside  Is  doomed  to  dlsai^intment 
and  th^  who  place  their  reliance  on  the  oc- 
casional appreheoslm  of  an  Olander  and 
hanging  him  by  the  n&A  nntll  dead  for  the 
ushering  in  of  a  new  day  of  peace  and  good 
order  wlU  have  to  recast  their  theories  or 
Invent  some  new  acfaeme  to  so  Increase  tbe 
horrcws  of  death  as  to  paralyze  tbe  nerve  of 
the  hardened  criminal. 

I  am  In  favor  of  reducing  the  punishment 
of  the  def^dant  from  deaOi  to  life  Impris- 
onment 

EVANS,  J.  (concurrlngd.  I  respect  pro- 
foundly the  scruples  of  my  dlssoitlng  col- 
league as  being  vary  sincere;  and  I  confass 
that  tb^  make  more  difficult  for  me  the  per- 
formance of  my  own  duty  as  I  see  It 

The  punishment  of  the  high  crime  of 
first  degree  murder  is  not  one  of  the  human- 
ities. Its  performance  must  be  coldly  and 
sternly  Judicial  if  It  obtain  at  all.  Ttta  par* 
sooallty  of  the  Judge  Is  not  and  should  not 
be  an  Influoice  or  factor  therein.  The  pen- 
alty la  not  oC  his  Invention.  The  statute 
xnrovldea  for  a  death  pmalty.  Intbeabsrace 
of  a  Jury  trial  and  upon  a  plea  of  guilty  the 
Autj  is  cast  uooa  tiw  district  court  to  fix 
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ttae  penalty.  Hie  penal^  thoB  fixed  In  this 
case  by  tbe  district  court  was  warranted  by 
the  record  before  it  Tbe  record  presented  to 
ua  dls<dpsea  no  mltlgattn?  facts.  This  is 
frankly  cimceded  1^  the  distinguished  oonn- 
sel  who  has  pleaded  eloQuently  for  a  commu- 
tation of  tlie  soitence.  Our  Jurisdiction  In 
tills  case  is  appellate  <Hily.  We  are  not  Jus- 
tified in  loodl^ng  the  Judgment  below,  un- 
less there  be  some  reason  for  It  apparent  in 
this  record.  We  are  not  Justified  in  array- 
ing against  the  statute  <Rir  own  dlslndlna- 
tion  to  Impose  Its  extr^e  penalty.  In  the 
dissenting  views  expressed  by  my  colleagues, 
I  discover  no  reason  suggested  which  would 
not  in  ^ect  change  the  death  penalty  Into  a 
dead  letter.  If  we  commute  the  sentence  at 
all  we  must  do  so  substantially  upon  the 
ground  that  we  are  unwilling  to  impme  death 
as  a  penalty  for  any  crime  however  heinous. 

This  statute  is  a  very  d^bwate  enact- 
ment It  is  not  the  result  of  precipitate  con- 
sideration. There  was  a  time  in  this  state 
when  the  death  penalty  was  abolished.  This 
l^islatlve  mercy  bore  Its  bitter  trntt.  The 
preset  statute  was  the  solemn  result  of 
legislative  reconsideration.  The  crime  of 
first  degree  murder  is  not  only  ruthless;  It 
-  is  usually  the  act  of  a  ruthless  coward,  who 
goes  armed  to  waylay  the  unarmed  and  the 
tmaaqieaclng.  If  tSten  Is  any  deterrent  influ- 
ence  that  can  be  set  up  beforehand  against 
Its  commission  the  frar  of  ttae  death  penal^ 
would  aeon  to  be  the  most  ^ectlve.  Sudi, 
at  least,  is  the  le^lative  Judgm»t  as  ex- 
pressed in  tlie  statute.  It  is  not  for  us  to 
say  Qiat  this  deterrent  has  not  palsied  many 
a  'murderous  hand.  Granted  that  it  Is  a 
terrible  praalty.  Even  so  it  is  less  terrible 
than  the  crime.  I  concede  that  it  should 
give  way  to  mitigating  facts,  and  that  it  is 
the  urgent  duty  of  this  court  to  scan  the 
record  with  open  minds  for  the  discovery  of 
such  facts.  All  this  has  been  done.  Our 
gleaning  of  the  record  has  been  futile. 

I  cannot  agree  that  our  appellate  power 
is  a  power  of  i>ardon  or  commutation.  The 
pardoning  power  Is  an  executive  one,  and  Is 
distinctly  conferred  upon  the  chief  execu- 
tive. To  this  extent  we  agree.  If  conferred 
upon  the  chief  executive,  why  should  it  be 
conferred  upon  this  court?  Our  function  is 
Judldal.  It  is  ours  to  determine  the  guilt 
or  innocence  of  the  defendant,  and,  if  guil- 
ty, to  apidy  the  penal  statutes  In  such  case 
provided.  We  have  no  function  of  executive 
mercy.  Unless  upon  ttals  record  we  can  dif- 
ferentiate the  offense  therein  disclosed  from 
cue  of  extreme  guilt  and  can  find  in  the  rec- 
ord mitigating  reas<ms  why  tbe  extrone  pen- 
alty should  not  In  this  case  be  Imposed,  then 
we  are  without  authority  to  interfere  at  all 
with  the  Judgment  of  the  trial  court  I  am 
not  willing  to  array  mere  Judicial  power  to 
tiie  nnlllflcatlon  of  the  statutory  penalty, 


terrible  as  it  la.  To  do  so  would  not  (mly 
encroadi  jxpoa  the  leglsIatlTe  prerogative;  it 
would  ^ve  to  the  future  assassin  a  stfise  of 
security,  already  and  long  too  great  and 
comfortable.  I  think  tlie  statutory  sworrl 
of  Damocles  above  his  bead  abonld  be  hung 
by  a  more  slender  thread,  and  that  the  ter- 
ror thereof  should  be  increased  rather  than 
lightened.  While  we  have  pondered  upon 
this  record,  as  It  Is  meet  that  we  ^ould  do, 
murder  has  stalked  like  a  huntw  unafraid 
within  the  domain  of  our  Jurisdiction, 
leaving  its  red  trail  of  dead  men  and  rav- 
ished womffli.  If  there  be  any  means  dis- 
coverable by  human  wisdom  whereby  mur- 
der contemplated  may  be  deterred  by  the 
punishment  of  murder  done,  such  wisdom 
must  find  its  expresrion  by  I^slation.  It  is 
not  a  function  of  the  Judiciary  to  veto  it 

^th  a  due  B&aBQ  therefore  of  the  solem- 
nity of  our  responslhili^  in  this  case,  I 
would  let  the  statutory  penalty  falL 

I  concur  fuUy  In  ttie  majmity  opiDlMk  oC 
Justice  PRSSTON. 

STETVENS,  Q.  J.,  and  ABTHTJB  and  DiH 
ORAFF,  JJ.,  all  Jidn  in  thle  ooncorrenoe. 


CALDWELI.  V.  CALDWELL.  (No.  S407g.> 
(Snpreme  Gonrt  of  Iowa.  Jan.  17,  1922.) 

1.  Exfloutora  aad  admlaUtratera  «s»l80— Wid- 
ow's right  to  allewame  aet  dsfeatsd  by  her 
nosresMeaoe. 

Hie  widow's  ri|jit  to  an  sllowsnce  nnder 
Code,  I  8X14,  for  support  for  the  period  of  ad- 
miniBtration,  Is  not  defeated  by  her  aenrssi- 
denee. 

2.  execatara  uti  admlRlstraftflra  ^9185  — 
Antenu|itlal  ooatraot  held  not  a  bar  to  wid- 
ow's allowaiKM  under  statste. 

A  contract,  entered  into  prior  to  marriage 
with  deceased,  in  which  plainjlff  agreed  to  ac- 
cept property  in  full  of  all  rights  in  tbe  estate 
of  deceased,  "whether  of  allowance  for  sapport, 
exemptions,  distrlbutiTe  sbare,  dower  or  oth- 
erwise," was  not  a  bar  to  an  allowance  nndeV 
Code,  I  3314. 

3.  Executors  and  adminlstratorB  «=»I94(7)— 
Widow's  allowanoe  not  disturbed  ea  appeal 
exoept  for  abuse  of  dlsoretlon. 

Tbe  allowance  of  a  year's  living  to  a  widow 
and  tbe  amount  of  the  allowance  made  by  Uie 
trial  court  in  probate  will  not  be  distorbed  <m 
appeal  except  for  abuse  of  discretion. 

4.  Executory  and  administrators  «s»l99— $!,• 
200  allowaoos  to  widow  held  not  abuse  of  dis- 
cretion. 

An  allowance  of  $1,200  to  a  widow  from  an 
estate  estimated  by  her  at  $100,000  keU  not  w 
abuse  of  discretion. 

5.  Courts  «=>209(5)— Proeeedlma  la  probate 
not  triable  de  novo. 

Proceedings  in  probate  are  not  triable  de 
novo,  and  presumption  in  favor  of  the  flwUage 
of  the  trial  court  in  nndi  matter  shonld  Iw  ^ 
dolged. 


«=aFor  oUier  cmm  sm  shm  topic  and  KBT -NUMBER  In  all  K«7-Nainbered  DlaeaU  and  Indcni 


Digitized  by 


Google 


CAItDWEIili  V.  CALDWEZX 
(1>«  N.W.> 


Appeal  tnm  District  Oonrt,  Page  Ooonty; 
E.  B.  Woodruff,  Judge. 

Proceeding  in  probate  in  whlcb  Emma  B. 
Caldwell,  widow  of  Alexander  Caldwell,  de- 
ceased, seeks  an  allowance  for  support  under 
the  provision;^  of  Code.  |  8314.  The  trial 
court  made  an  aHowanoe  of  ;$1,200,  from 
which  order  Andrew  J.  Caldwell,  executor 
of  the  estate  of  Alexander  Caldwdl,  de- 
ceased, appeals.  AfiOrmed. 

W.  E.  Mitchell,  of  Sidney,  and  WUson  & 
Keenan,  of  Shenandoah,  for  appellant. 

FerguBon,  Bam«  &  Ferguson,  oC  Shenan- 
doah, tea  appellee. 

ARTirUR,  J.  Tiie  Caldwells  wore  residents 
of  San  Antonio.  Tex.  At  the  time  of  bis 
death,  Alexander  Caldwell  owned  property 
of  considerable  volae,  contilstlagof  real  estate, 
bank  stock,  moneys  and  credits,  most  of  which 
were  located  In  Page  county,  Iowa.  They 
were  married  in  1907,  and  lived  together  until 
shortly  before  the  death  of  Alexander  Cald- 
well. Alexander  Caldwell  died  at  the  home 
of  his  daughter,  Mrs.  John  Hepsley,  in  Page 
county,  Iowa,  on  the  17th  day  of  September, 
1920.  Outside  of  a  residence  property  In 
San  Antonio,  Tex.,  the  widow  had  no  prop- 
erty. Decedent  had  been  married  before, 
and  had  a  family  of  grown  children.  Prior 
to  their  marriage,  applicant  and  Alexander 
Caldwell  entered  into  an  antenuptial  con- 
tract, by  the  terms  of  which  Emma  H.  Cald- 
well, applicant,  agreed  to  aocept.  In  lieu  of 
all  interest  in  the  property  of  Alexand^ 
Caldwell,  a  certain  residence  property  in  the 
town  of  Essex,  Iowa.  10  shares  of  stock  In 
the  Commercial  National  Bank  of  Essex, 
Iowa,  and  $S00  In  cash,  "which  shall  be  in 
foil  of  all  rights  of  said  party  of  the  second 
part  in  and  to  the  estate  of  said  party  of 
the  first  part  whether  of  allowance  for  mip- 
port,  exemptions,  distribntiTe  share,  dower 
or  otherwise."  Applicant  and  decedent  lived 
tocether  until  In  the  summer  (tf  IKiO.  There 
waa  always  some  friction  betwew  tlie  obU- 
dren  of  decedent  and  the  stepmother,  widow 
and  applicant  herein.  In  the  summer  of 
1920,  trouble  arose,  and  she  left  their  home 
and  went  to  Clarinda,  Page  connty,  Iowa, 
and  Instltnted  a  divorce  suit  against  lier  hus- 
band In.  the  Page  county  district  court; 
diarglng  him  with  b^g  guilty  of  cruel  asA 
inbuman  treatment  The  case  was  <m  the 
docket  but  a  ten  weeks  and  never  came  to 
trial,  and  was  dismissed  a  few  days  before 
the  ^th  of  Alexander  Caldw^.  The  wid- 
ow dalnis  that  when  her  husband  became 
ill,  she  dismissed  libe  divorce  suit  and  has- 
tened to  his  bedside  to  effect  a  reconciliation, 
and  to  render  such  service  in  consolation  and 
fjomfort  as  she  could,  but  was  not  permitted 
to  enter  the  house  where  he  lay  slcfc,  at  the 
home  of  his  daughter.  Alexander  Caldwell 
left  a  will,  which  was  probated,  under  the 


terms  of  whidi  the  widow  would  receive 
nothing. 

App^nt  takes  the  position  that,  ^ipU- 
cant  being^  a  nonresident  of  Iowa  and  liaving 
by  the  antenuptial  agreanent  extracted 
away  her  right  to  a  widow's  allowance,  she 
is  not  entitled  to  sffotectlon  by  tin  courts  of 
this  state  against  ber  .contract ;  that  as  ap- 
plicant  and  decedent  wwe  nonreiddents  of 
the  state  of  Iowa  at  the  time  of  his  deatb 
she  Is  not  entitled  to  any  allowance  out  at 
the  portion  of  Us  estate  located  within  the 
state  of  Iowa,  and  that  applicant  is  not  ea- 
tltled  to  a  widow's  allowance  b^nse  she 
was  not  living  with  decedent  as  a  member 
of  bis  family  at  the  time  of  his  death,  and- 
has  offered  no  legal  excuse  therefor. 

[1]  We  think  the  position  taken  by  counsel 
for  aK>eUant  ttut  applicant  is  not  «ititled 
to  an  allowance  because  her  legal  resldenoe 
was  In  the  state  of  Texas  Is  not  sound  undw 
our  statute.  Code,  S  8314,  makes  no  distinc- 
tion between  residents  and  nonresidents. 
No  cases  are  cited  from  our  court,  and  we 
know  of  none,  where  the  exact  question  has 
been  considered.  By  the  wei^t  of  authority 
In  other  JurisdictionB,  a  widow,  though  a 
nonresident,  is  entitled  to  an  allowance  for 
the  period  of  administration.  See  some  of 
these  cases:  Jones  v.  Cooner,  142  Oa.  127, 
82  S.  E.  446;  In  re  Lavenberg's  Estate,  101 
Wash.  816,  177  Pac.  828;  In  re  JohnsMi's 
Estate  (Wash.)  194  Pac  834. 

[2]  It  Is  urged  by  appellant  that  the  an- 
tenuptial contract,  containing,  as  It  does,  the 
clause  **wbether  of  allowance  for  support," 
etc,  bars  applicant  from  any  right  of  allow- 
ance for  support  under  the  statute.  It  Is 
not  dear  from  the  above-quoted  diauSe 
wheflier  the  allowance  for  su^ort  m«i- 
titmed  was  intmded  to  mean  allowance  for 
support  during  the  lifetime  of  Alexander 
Galdwdl  or  after  his  death,  If  bis  wife 
sbould  survive  him.  But  even  if  it  should 
be  Interpreted  to  refer  to  an  allowance  under 
the  statute,  we  think,  under  our  holdings, 
the  contract  would  not  bar  applicant  from 
an  allowance  under  the  statute.  In  le  Es- 
tate of  MiUer,  148  Iowa,  120, 121  N.  W.  700; 
In  re  Estate  of  JoIuukhi,  164  Iowa.  118,  184 
N.  W.  S&S,  87  L.  B.  A.  (N.  S.)  87S;  In  re 
Estate  of  Uker,  164  Iowa,  428,  184  K.  W. 
lOCl. 

[3]  The  cause  was  submitted  on  affidavits, 
and  a  lltUe  wal  testinumy  given  Oia 
executor,  appellant.  The  affidavits  offered 
by  appellant  are  to  the  effect  that  iu>pellee 
left  her  husband  without  good  cause  and' 
took  up  her  residence  In  the  town  of  Olaiin- 
da,  and  Instituted  suit  for  divorce.  The  af- 
fidavits submitted  by  applicant  are  to  the 
effect  that  they  were  only  apart  a  few  week% 
and  that  their  trouble  arose  out  of  the  oppo- 
sition of  bis  grown-up  ohUdreai  to  her,  and 
that  when  she  learned  of  his  sorlons  illness 
she  i?iiTiiri—td  her  divorce  suit  and  hastened 
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to  his  bedside  to  effect  a  recondliatlon.  and 
to  be  of  comfort  and  assistance  to  bis  as  best 
she  could,  but  tbat  his  daugbter,  in  whose 
home  her  husband  lay  8i<^,  i^evented  her 
from  so  doing;  prevented  her  from  even  see- 
ins  her  husband.  The  meager  facts  and 
light  on  the  situation  'disclosed  by  the  af- 
fldavits  do  not  enable  us  to  satisfactorily  de- 
termine whether  the  separation  for  a  short 
time  of  these  parties  was  wholly  the  fault 
of  applicant,  or  whether  the  fault  lay  with 
the  deceased  or  bis  children,  or  wliether 
more  or  less  blame  lay  at  tbe  door  of  each. 
To  determine  such  question  would  be  prac- 
tically trying  a  divorce  suit  between  these 
parties  after  one  of  them  Is  dead.  We  are 
not  disposed  to  do  tbat  These  parties  lived 
together  for  more  than  13  yeaia,  and  tb^ 
separation  was  only  for  a  few  weeks  pre- 
ceding  his  death.  We  are  nnable  to  deter- 
mine from  the  record  to  whom  the  separa- 
tion should  be  charged,  and  will  not  as- 
some  that  It  was  a  permanent  aeparation 
by  desertion  of  her  husband  tqr  applicant 
The  allowance  of  a  year's  living  to  a  widow 
and  the  amount  of  the  allowance  made  by 
the  trial  court  hi  probate  wUl  not  be  di»* 
turbed  on  appeal  except  for  abuse  of  dle- 
creti<»i.  Banklu  v.  Rankin,  168  Iowa,  488, 
139  N.  W.  1079;  In  re  Estate  of  McOlellan, 
187  Iowa,  see,  174  N.  W.  681. 

[4]  Appellee  claims  her  husband's  estate 
was  of  the  value  of  $100,000.  Appellant 
says  that  it  was  not  worth  that  much,  but 
does  not  give  the  value  of  the  estate.  Like* 
ly  the  valuation  placed  upon  the  estate  by 
appellee  is  too  high.  However,  we  may  con- 
clude tbat  decedent  left  quite  a  large  estate. 
It  Is  not  complained  tbat  the  allowance  was 
too  large,  if  the  widow  was  entitled  to  an 
allowance.  The  allowance  made,  as  to 
amount,  was  not  an  abuse  of  discretion. 

[6]  The  proceeding  in  probate  Is  not  tri- 
able de  novo  and  presumption  In  favor  of  the 
findings  of  the  trial  court  in  such  matter 
'  should  be  indulged ;  and,  the  record  being  in 
the  condition  in  which  it  is,  we  think  tbe 
order  of  the  trial  court  must  be  affirmed. 
In  the  Matter  of  the  Estate  of  caark,  151 
Iowa,  511,  131  N.  W.  700. 

The  judgment  of  the  trial  oourt  is  affirmed. 

Affirmed. 

STEVENS,  O.  J,  and  EVANS,  J.,  concur. 

FAVILLE,  J.  I  concur  in  this  opinion 
solely  because  I  think  we  are  bound  by  our 
previous  holdings  which  are  of  reasonably 
l<Mie  standing.  I  think  that  an  antenuptial 
contract  of  this  kind,  wherein  a  woman 
agrees  to  make  no  claim  for  any  allowance 
In  the  estate  of  her  prospective  husband,  is 
valid,  and  should  be  enforced. 

Were  it  not  for  the  rule  of  stare  decisis, 
I  would  favor  a  reversal  of  tills  case. 


MoQOVERN  at  al.  v.  McGOVERN  at  al. 
(No.  33649.) 

(Supreme  Court  of  Iowa.  Jan.  17,  1922.) 

1.  Wilis  1^246— Probate  of  -fai;ergH  will  may 
be  set  aside  by  direct  proceedings. 

Code,  S  3290,  making  the  probate  of  wills, 
foreign  and  domestic,  conclusive  until  set  aside 
by  original  or  appellate  proceedings  in  the  dis- 
trict court,  applies  to  foreign  willa  admitted" 
to  probate  in  Iowa  as  well  as  to  domestic  wills, 
and  they  may  be  set  aside  If  action  therefor 
la  brought  within  two  years  from  the  time  the 
will  Is  filed  in  the  derVs  oflSee  for  probate  and 
notice  thereof  is  given,  as  required  by  Acta 
37th  Gen.  Assem.  c.  63. 

2.  Appeal  od  error  «3>799— MotiM  to  tflanlaa 
appeal  may  be  bassil  ea  facta  ootsldt  rooord 
shows  by  aflldaviL 

Under  Code,  H  41IS1.  4162,  requiring 
grounds  of  motion  to  dismiss  an  appeal  not 
appearing  In  the  record  to  be  verified  by  affi- 
davit, a  motion  to  dismiss  may  be  based  oa 
grounds  not  shown  by  the  record,  if  the  facts 
supporting  such  grounds-  are  established  by  af- 
fidavite. 

3.  Appeal  sad  error  «s>m(l)-^eBt!ons  sot 
determined  merely  to  settle  rigbts  to  coats. 

Tbe  Supreme  Court  will  not  pass  upon  and 
determine  an  appeal,  where  the  only  question 
involved  is  the  right  to  costs. 

4.  Appeal  osd  error  «a»78l(l)-^Mlloas  ros- 
dsred  moot  by  evMenoe  aBbsa^HSBt  t*  deeroe- 
■ot  determlsed. 

Where  the  rights  of  the  appellant  could  not 
be  affected  by  a  reversal  because  of  matters 
that  had  arisen  since  the  trial  In  the  lower 
court,  tbe  Snprcme  Court  will  refuse  to  deter- 
mine the  questions  because  they  are  moot 

5.  Cancellation  of  Instraments  «5>35(l)— Par- 
ties <^76(l>  —  Coart  will  take  notlee  of 
plaintiff's  want  of  Interest  in  property. 

An  interest  by  the  parties  in  the  property 
in  controversy  is  Indispensable  to  a  decision 
of  a  suit  to  cancel  deeds  for  want  of  capadty 
and  undue  influence,  and  the  courts  will,  on 
their  own  motion,  take  notice  of  the  want  of 
such  interest, 

6.  Cancellation  of  Instrnments  «S335(2)  — 
Hein  cannot  have  ancestor's  dead  oanceled 
If  will  disposing  of  land  has  been  eondaelve- 
ly  established. 

Heirs  at  law  of  a  decedent  have  no  inter- 
est in  the  land  entitling  them  to  sue  to  cancel 
deeds  by  their  ancestor  on  tbe  groimd  of  un- 
due influence  and  want  of  capacity,  where  a  will 
disposing  of  the  lands  to  tbe  grantees  had 
been  conclusively  established  by  the  probate 
thereof,  and  the  expiration  of  the  period  with- 
in which  a  suit  to  set  aside  the  probata  could 
have  been  Instituted. 

7.  Appeal  and  error  $=9781  (2)— Will  disposing 
of  land  In  controversy  renders  case  moot, 
though  will  was  not  In  evidence  below. 

An  appeal  in  a  suit  by  the  heirs  to  cancel 
deeds  for  want  of  capadty  and  nndne  Inflnence 


^For  otber  cues  we  sum  t^lo  and  KBT-NUHBBR  in  oU  Kfly-Numbared  DlgeMs  snA  Isdasss 
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will  be  ^smiBsed  l>ecaaBe  the  queatlonB  are 
moot,  where  it  appears  that  Buace  the  trial 
below  a  wQI  disposing  of  the  land  in  controver- 
sy had  become  conclnsively  established  by  the 
expirstioa  of  the  time  within  which  a  suit  to 
set  aside  the  probate  thereof  could  have  been 
instituted,  even  tboagh  that  will  was  not  In 
vTidence  In  tbe  court  Iwlow. 

Appeal  ftom  District  Court,  Polk  Oounty; 
Hubert  Uttertnt^  Judge. 

AcUon  to  aet  aside  certain  deeds  on  the 
grounds  tbat  tbe  same  were  obtained  by  nn- 
dne  Influence  and  that  the  grantor  was 
mentally  Incompetent  to  ^ecute  the  same. 
The  trial  court  diamissed  tin  plaintiff^  peti- 
tion. Appeal  dismissed. 

B.  J.  Cavanagh,  of  Des  Moines,  and  It  D. 
Boblnson  and  Williams,  Lawrence,  Green  & 
Gale,  all  of  Galesburg,  111.,  for  appellants. 

Jobn  L.  GlUesple,  of  Des  Moines,  and  Car- 
ney, Carney  &  Nelson,  (tf  6alesbai%  IIL, 
for  appellees. 

VAYILLB,  3.  At  the  threshold  of  the  case 
we  are  confronted  with  a  motion  filed  by  ap- 
pellees to  dismiss  tbe  appeal.  This  motion 
bas  been  ordered  submitted  with  the  case. 
A  brief  review  of  the  history  of  tbe  litigation 
la  necessary. 

Tbe  deeds  In  question  were  ezecnted  by 
one  James  McGormi,  who  was  a  resident  of 
Oalesburg,  In  the  state  of  Illinois.  He  was 
a  man  of  considerable  means,  owning  real 
estate  in  Illinois  and  the  lands  in  question 
in  Polk  county,  Iowa.  He  died  on  July  15, 
1913.  The  appellants  are  children  of  the  said 
decedent,  and  some  of  the  appellees  are  his 
children  and  others  are  bis  grandchildren. 

Tbe  said  lands  consist  of  a  quarter  section 
of  land  In  section  32  and  240  acres  in  section 
22,  all  in  Beaver  township,  In  Polk  county. 

Following  the  chronolo^cal  order  of 
events,  it  appears  that  on  August  20,  1909, 
the  decedent  entered  Into  a  written  agree- 
ment with  the  appellee  Joseph  E.  McGorem, 
by  which  decedent  agreed  to  sell  to  Joseph 
the  quarter  section  of  land  in  section  32  for 
a  consideration  of  $16,000.  Upon  the  back 
of  this  agreemeut  are  indorsed  payments  at 
different  dates,  from  September  28,  1909,  to 
October  2,  1912,  aggregating  f7,S13.7S,  of 
principal  and  Interest. 

On  August  20,  1909,  tbe  decedent  also  ex- 
ecuted a  deed  conveying  said  quarter  section 
of  land  to  Joseph  B,  McGovem,  reciting 
that  said  deed  was  made  in  accordance  with 
the  contract  of  even  date  for  tbe  sale  of  said 
land.  This  deed  was  left  In  escrow  with  the 
scrivener  who  drew  the  papera  It  was 
recorded  on  October  7, 1012.  It  appmrs  tbat 
tbe  decedrat  executed  a  number  of  different 
wills  and  codicils.  The  last  will  was  dated 
May  24,  1910. 

On  August  26,  1912,  the  decedent  executed 
a  deed  conveying  the  north  half  of  the  north- 
west quarter  and  the  east  half  of  tbe  south 


half  of  the  northwest  quarter  of  section  22 
to  Joseph  E.  McGovern.  An  error  was  made 
in  the  description  contained  in  this  deed, 
which  was  corrected  by  a  subsequent  deed 
dated  October  2,  1912,  conveying  the  west 
half  of  the  south  half  of  the  northwest  quar- 
ter, in  place  of  the  east  half  of  the  south 
half  of  the  northwest  quarter. 

On  August  26, 1912,  decedent  also  executed 
and  d^vered  to  Elizabeth  McGovem,  wife 
of  decedent's  son  James  W.  McGovem,  a 
deed  to  the  north  half  of  tbe  southwest  quar- 
ter and  the  southeast  qnaijter  of  tbe  north- 
west quarter  of  section  22,  creating  an  estate 
for  the  lives  of  the  said  Elizabeth  and  bw 
husband  James  W.  McGovem,  with  remain- 
der to  their  cbildroL  On  the  same  day  tbe 
decedent  also  executed  deeds  disposing  ot 
certain  lands  owned  by  blm  in  Knox  county, 
III.,  to  two  of  his  children,  the  appellees 
Mary  A.  Labey  and  Stephen  McGovem. 

On  August  28, 1912,  tbe  decedoit  executed 
a  codlcU  to  his  last  wilL  This  Instrument 
recites  that  — 

"Having  ^sposed  of  all  of  my  real  estate, 
except  my  home  in  the  city  of  Galeahurg,  Il- 
linois, *  *  *  I  desire  to  make  changes  In 
my  will  heretofore  made  by  m*  to  salt  the  pres- 
ent  sitaation.  *  •  •  "  "Second.  I  ratifr  and 
confirm  the  deeds  of  convcyanes  berefeofors 
made  by  me  to  my  childrten." 

The  will  and  codicils  were  duly  admitted 
to  probate  In  the  county  court  of  Knox  coun- 
ty, 111.,  on  August  11,  1913. 

Immediately  following  the  death  of  the 
decedent.  In  July,  1913,  a  suit  was  com- 
menced in  the  circuit  court  In  Knox  county, 
111.,  to  set  aside  the  various  deeds  referred 
to.  After  trial,  an  aw)eal,  and  a  reversal 
of  that  case,  a  contest  on  said  will  was 
joined  with  said  actiop  to  set  aside,  said 
deeds.  This  suit  was  tried  to  a  Jury  on  the 
Issue  of  mental  incapacity  and  undue  In- 
fiuence  on  the  part  of  the  decedent  Tbe  jury 
found  against  the  contestants,  and  the  cause 
was  again  appealed  to  tbe  Supreme  Court  of 
Illinois,  and  reversed  and  remanded  for  a 
new  trial.  McGovem  v.  McGovem,  282  HI. 
97,  118  N.  B.  454. 

Thereafter,  on  August  4,  1919,  all  of  the 
parties  to  said  action  in  Illinois  entered  Inta 
a  stipulation  providing  for  tbe  dismissal  of 
said  action,  at  complainants'  cost,  and  on  Au- 
gust 18,  1919,  a  formal  Judgment  of  dis- 
missal, and  for  costs,  was  duly  entered  by 
the  court 

The  petitlOD  in  this  cause  was  filed  in  tbe 
district  court  of  Polk  county  on  July  18, 
1913.  The  trial  was  not  b^nn  until  March 
27,  1919,  and  final  decree  entered  on  June 
14th  of  that  year.  It  is  now  made  to  api>ear, 
by  duly  certified  copy  of  the  order  of  the 
district  court  of  Polk  county,  presented  with 
appellees'  motion  to  dismiss,  that  oa  MartA 
21,  1919,  the  said  will  and  codicils  of  the 
testat<»  were  duly  admitted  to  probate  in 
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said  district  court  of  Folk  connty  and  or- 
dered recorded  as  tbe  last  will  and  testa- 
ment of  said  decedent. 

Appellees  avail  themselves  of  section  4161 
of  tiie  Code  and  file  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  decision  of 
tills  conrt  can  In  no  way  affect  the  rights  of 
the  parties,  and  that  only  a  moot  Question  is 
involved.  Appellees'  contentitm  Is  that  the 
will  and  codldls,  having  been  duly  admitted 
to  i^bate  in  tbe  state  of  nUnola,  on  August 
11,  1913,  cannot,  nnder  the  statutes  of  that 
state,  be  now  attacked  in  Illinois.  The  stat- 
ute of  Illinois  on  that  question  is  duly  cer- 
tified as  a  part  of  appellees'  motion  to  dis- 
miss. 

It  will  be  noticed  that  the  will  was  duly 
admitted  to  probate  as  a  foreign  will  by  the 
district  court  of  Polk  county,  on  March  21, 
1919. 

[1]  Our  statute  (Code,  S  3296),  provides 
that  tbe  probate  of  wills,  foreign  or  domes- 
tic, shall  be  conclusive  as  to  the  due  execu- 
tion thereof  until  set  aside  by  original  or 
ai^ellate  proceecUng.  We  have  held  that 
this  section  ccmtemplates  and  provides  that 
the  probate  of  wills  may  be  set  aside  by 
original  proceedings,  brought  In  the  dis- 
trict court,  where  the  will  has  been  admit- 
ted to  probate,  and  that  the  section  applies 
to  foreign  wills  admitted  to  probate  In  Iowa 
as  well  as  to  domestic  wlUs.  Iiynch  t. 
Miller,  54  Iowa,  616,  6  N.  W.  740. 

Under  our  present  statute,  an  action  to  set 
aside  a  will  must  be  brought  within  two 
years  from  the  time  the  same  is  filed  In  the 
dnk's  office  for  probate  and  notice  Uiereof 
Is  given.  Acta  3Tth  O.  A.  c.  63. 

Under  the  statutes  of  DllnoU  cortlfled  In 
the  case  (cbapter  148,.Hurd'B  Bevlaed  Stat- 
utes, par.  7).  no  actl<a  can  now  be  maintained 
to  set  aside  the  will  of  tbe  testator  in  tbe 
state  of  Illinois ;  the  Umltatlon  for  such  ae- 
tlon  being  one  year  after  the  probate.  Nei- 
ther can  any  such  action  now  be  maintained 
in  this  state.  This  being  true,  what  ^ect.  If 
any,  does  this  situation  have  on  the  pending 
appeal? 

Appellees'  contentl(»i  is  that  the  will  of  the 
decedent  ratifies  and  confirms  tbe  deeds  that 
had  been  previously  executed  by  the  dece- 
dent, conveying  his  real  estate  to  his  children. 
The  will  was  executed  two  days  after  the 
executlcm  of  the  deeds  in  question,  except 
the  deed  to  the  quarter  section  conveyed  to 
Joseph,  which  had  been  executed  In  1909  and 
was  in  escrow.  Therefore  all  of  the  deeds 
were  in  eslPtence  at  the  time  of  the  execution 
of  the  will,  with  the  exception  of  the  so- 
called  "correction  deed,"  which  was  executed 
In  October,  1912,  merely  to  correct  an  appar- 
ent errw  in  the  description  contained  In  one 
of  the  deeds. 

Appellees*  contention  at  this  point  is  that 
the  only  isftues  Involved  in  the  Instant  case 
are  as  to  tbe  mental  incapacity  ot  the  gran- 


tor In  the  said  deeds,  and  whether  or  not 
there  was  undue  Influence  In  the  [ffocurement 
of  the  same.  It  Is  ctmtended  that,  even 
though  we  should  reverse  the  decision  of  the 
trial  court  and  should  hold  that  the  deeds 
were  in  fact  obtained  by  undue  Influmoeb 
and  that  the  grantor  was  mentally  Incompe- 
tent to  execute  tbe  same,  the  result  would 
avail  the  appellants  nothing  whatever,  for 
the  reason  that  the  will  ratified  and  cm- 
firmed  the  said  deeds  and  flie  valldltgr  ol  tbe 
will  la  1^  no  way  Invtdved  in  Ola  actkn,  and 
that  no  action  con  now  be  broug^  to  vaeate 
and  set  aside  the  said  wUl,  and  that  It  must 
stand  as  a  verity,  incapable  of  attack  or  Im- 
peachment 

[t]  The  apptfUmta  reelst  the  motion  of  the 
appellees  to  dismiss  the  app^;  said  te8l8^ 
anoe  being  based  chiefly  on  the  ground  that 
the  matters  set  up  by  tbe  appellees  in  thdr 
motion  to  dIsmUn  were  not  made  of  record 
In  the  trial  conrt  hi  the  instant  case,  and 
therefore  cannot  be  considered  by  us  npon 
the  motion  to  dismiss.  This  contmtfon  of 
the  appellants  Is  not  well  taken.  Our  statute 
la  broad  in  regard  to  the  matter  of  the  sob- 
mlsslon  of  a  motion  to  dismiss  an  ^peal. 
Code.  I  4151,  Is  as  follows: 

"Where  appeDast  has  no  right,  or  no  further 
right,  to  proseoite  tlie  appeal,  the  appellee  may 
move  to  dismiss  it,  and  if  tbe  grounds  of  the 
motion  do  not  appear  in  the  record,  or  by  a 
writing  purporting  to  have  been  slgaied  by  the 
ivpellant  and  filed,  they  must  be  verified  by 
affidavit" 

And  section  4152  provides  as  follows : 

"The  ^ipdlee  may,  by  answer  or  abstract  filed 
and  verified  by  himself,  agent  or  attom^r,  ^ead 
any  facts  which  render  the  taking  of  the  a»- 
peal  improper  or  destroy  the  i4)pellant*s  right 
of  further  prosecuting  the  same,  to  which  the 
appellant  may  file  a  reply  or  abstract  likewise 
verified  by  himself,  his  agent  or  attorney,  and 
the  qnestioD  of  law  or  fact  therein  shall  be  de- 
termined by  the  court,  upon  soch  evidence  and 
in  such  form  as  it  may  prescribe.** 

Under  these  provisions  of  the  statute,  it  Is 
dear  that  our  practice  provides  for  Just  such 
a  proceeding  as  has  been  Instituted  by  the  ap- 
pellees In  this  ,court  Appellees  filed  herdn 
their  motion  to  dismiss  this  appeal,  on'  the 
ground  that  the  appellants  have  no  further 
right  to  prosecute  the  same,  because,  by  rea- 
son of  the  changed  situation  disclosed.  It  will 
avail  the  ai^Ilants  nothing  whatever  to  re- 
verse the  case,  and  that  only  a  moot  qvee< 
tlon  is  presented  for  our  cwisideration. 

The  statute  expressly  provides  that,  where 
the  grounds  of  the  motion  to  dismiss  do  not 
appear  in  the  record,  the  facts  irtildi  destroy 
the  appellants'  right  to  further  prosecute  the 
appeal  may  be  shown  by  answer  or  abstract, 
duly  verified.  In  accordance  with  this  provi- 
sion, the  appellees  have  supportpd  their  mo- 
tion to  dismiss  the  appeal  with  duly  certified 
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■nd  exempUfled  copies  of  the  records,  show- 
ing the  facts  upon  which  they  predicate  their 
Tight  to  dlnmlss  the  appeal,  which  records 
have  established  before  as  the  ultimate  ques- 
tion of  fact  that  the  will  of  the  decedent  was 
duly  admitted  to  probate  In  Enox  county,  lU.. 
and  that  the  action  to  vacate  and  set  aside 
the  same  was  finally  dismissed  by  Judgment 
of  said  court,  and  that  the  will  was  duly  ad- 
mitted to  probate  In  the  district  court  of  the 
Htate  of  Iowa  In  and  for  Polk  county  on 
March  21,  1919.  • 

The  fact  Is  also  established,  by  proper  rec- 
ord In  support  of  said  motion,  that  no  action 
can  now  be  brought  to  vacate  and  set  aside 
said  wlU  under  the  statutes  of  the  state  of 
lUlnois.  It  also  is  apparent  that  under  our 
own  statute  of  limitations  no  action  can  now 
\>e  brou^t  to  vacate  and  mt  aside  said  will 
in  the  state  of  Iowa. 

The  appellants  do  not  controvert  tbe  facts 
In  regard  to  this  record,  and  their  contention 
that  the  matters  which  have  so  arisen  since 
fhe  trial  of  the  case  were  not  made  of  record 
In  the  lower  conrt,  and  therefore  do  not  come 
before  us  on  at^eal  In  the  regular  way,  Is 
obviously  not  well  taken. 

We  must  and  do  hold,  upon  the  showing 
made,  that  the  will  of  the  testator  cannot 
now  be  attacked,  either  In  the  state  of  nit- 
nols  or  In  this  state.  That  being  true,  we 
are  met  wltti  the  guestlon  as  to  whether  or 
not  a  decision  of  the  Instant  case,  under  the 
existing  conditions,  Involves  anything  more 
than  tbe  determination,  of  a  moot  question. 

As  stated,  this  action  is  brought  to  vacate 
and  set  aside  certain  deeds.  The  appellants 
alleged  thdr  right  to  maintain  the  action  be- 
cause they  were  children  and  heirs  at  law  of 
the  grantor  In  the  deeds.  The  appellees  ad- 
mitted the  auctions  of  the  appellants'  pe- 
tition to  that  effect,  and  alleged  In  their 
crosB-blU  that  all  of  the  parties  to  this  ac- 
tion are  beirs  at  law  of  the  said  James  Uc- 
Govem,  deceased.  It  Is  the  appeUeea*  conten- 
tion that  the  appellants  have  no  right  to 
longer  i^osecute  this  appeal  as  beirs  at  law 
of  the  said  decedent,  because  upon  the  record 
now  tibffwu  in  support  of  this  motion  it  af- 
flrmatlTely  appears  that  lAe  decedent  left  a 
will  which  disposed  ci  the  said  propoly,  and 
which  will  baa  now  been  admitted  to  probate, 
established  as  a  verity,  and  cannot  now  be 
impeached  because  of  the  statute  of  Umita- 
tlons. 

[J]  If  appellees  are  right,  die  only  thing 
that  could  possibly  be  nltimaMy  affected  by 
our  decision  would  be  a  matter  of  costs,  and 
we  have  held  that  we  will  not  pass  upon  and 
determine  an  appeal  where  the  only  aoMtion 
Involved  Is  mie  of  costs. 

[4]  We  have  also  repeatedly  refuied  to  de- 
termine a  moot  question  under  circumstances 
whore  the  rights  of  tbe  aivellant  could  not 
be  anected  by  a  reversal  because  of  matters 
tiUt  had  arisen  since  the  trial  of  tbe  case  in 


;  tile  Umer  court  As  illustrating  our  holdings 
under  various  oondiUons,  see:  Moller  r. 
Gottsch,  107  Iowa,  288,  77  N.  W.  8S9;  U.  & 
M.  R.  B.  Co.  V.  Bylngton,  14  Iowa,  B72;  Ind. 
IMst  of  Altoona  v.  Dist  Twp.  of  Delaware, 
44  Iowa,  201;  Gutcomp  v.  Utt,  60  Iowa,  1S6, 
14  K  W.  214;  Boos  v.  IKiUn,  108  Iowa,  331, 
72  N.  W.  (S33 ;  Potts  V.  TutUe,  79  Iowa,  253, 
44  N.  W.  874;  West  v.  Fitzgerald,  72  Iowa, 
306,  83  N.  W.  688;  Berry  v.  City  of  Des 
Moines,  115  Iowa,  44,  87  N.  W.  787;  Sawyer 
V.  Termohlen,  144  Iowa,  247,  122  N.  W.  924 ; 
Hats  V.  Board  of  Supervising.  173  Iowa,  866, 
155  N.  W.  823;  Palmer  v.  Wolf,  178  Iowa, 
932,  160  N.  W.  285;  Ind.  School  Dlst  v.  Pen- 
nington. 181  Iowa,  983,  166  N.  W.  200;  In 
re  Estate  of  Boyt,  182  Iowa.  878,  166  N. 
W.  297. 

Appellants  submit  no  argument  In  support 
of  their  resistance  to  the  motiori  to  dismiss 
the  appeal,  as  is  allowed  under  section  48, 
par.  4,  of  our  rules  (128  N.  W.  IX).  Tttia 
should  have  been  dona  Appellees'  argument 
on  the  question  is  very  limited.  It  is  ex- 
ceedingly unfolr  to  the  court  to  permit  a 
question  of  this  importance  to  be  submitted 
without  the  aid  <tf  briefs  and  argumenta  of 
counsel. 

A  very  similar  questi<m  was  presented  to 
the  Supreme  Court  of  Illinois  In  the  appeal 
of  the  suit  Involving  the  deeds  In  this  state. 
McGovem  v.  McGovem,  268  111.  186,  108  N. 
E.  1024.  A  tRiit  was  commenced  to  vac^ 
and  set  aside  the  deeds  executed  by  the  de- 
cedent, conveying  certain  innper^  In  HU- 
nols.  These  deeds  were  executed  on  tbe 
same  day  as  the  deeds  In  controversy  in  this 
actltm.  Almost  cMitemporaneousIy  with  tbe 
bringing  of  the  action  In  Illinois,  this  suit 
was  started  in  tbe  district  court  of  Polk 
county.  The  case,  however,  was  held  in 
sbeyance  and,  as  before  stated,  was  not 
tried  for  nearly  six  years  after  it  waa  start- 
ed. In  the  suit  In  Illinois  the  defaidants 
therein  did  not  set  up  the  said  will  of  tbe 
decedent  as  a  defense,  bat  offered  the  same 
in  evidence  and  raised  the  question  that 
even  if  tbe  deeds  were  set  aside  the  will 
would  still  prevail,  and  that  plaintiffs  could 
not  maintain  their  action  as  heirs  at  law 
of  the  decedent.  The  situation  was  some- 
what similar  to  the  one  presented  to  us  in 
the  case  of  Thomas  v.  Timonds,  179  Iowa, 
600,  159  N.  W.  881.   In  that  case  we  said: 

"Defendant  moved  that  fnrtber  proceedinc  in 
this  case  be  stayed  until  the  contest  interposed 
by  plaintifls  to  the  admission  of  the  decedent's 
will  to  probate  be  determined.  Ttmt  instru- 
ment paiported  to  devise  and  beqneatii  all  Us 
property  to  defendant.  The  motion  was  sus- 
tained, snd  from  such  order  plaintiffs  have  ap- 
pealed. Manifestly,  if  the  will  1b  found  invul- 
nerable to  the  charge  that  Its  execution  waa  the 
product  of  undue  Influence  exercised  by  defend- 
ant, or  that  the  decedent  was  of  unsound  mind, 
then  defendant  would  take  the  property  in  eon- 
troreray  under  the  villi  rsgaidless  of  «dio  night 
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succeed  In  this  action.  In  that  event,  a  trial  of 
this  suit  in  egnity  would  be  umecessaTy.  On 
tlie  other  hand,  were  thia  case  heard  first,  as  the 
aeyeral  transferB  antedate  the  will  considera- 
ble periods,  the  decision  would  not  be  deciBive 
of  the  will  contest.  Moreover,  until  the  will 
should  be  admitted  to  or  denied  probate,  it 
coold  not  be  known  whether  the  plaintiffs  bad 
such  an  interest  in  the  property  as  woold  enti- 
tle them  to  maintain  the  suit  to  let  the  deeds 
and  aflslffnmenta  aside.  For  these  reasons,  the 
court  rightly  ordered  that  the  contest  on  the 
probate  of  the  will  be  first  determined." 

In  the  case  in  Illinois  it  was  contended 
that.  Inasmuch  as  the  will  was  proved  by 
the  defendants,  in  order  for  the  plaintiff  to 
show  any  right  in  the  property,  It  was  nec- 
essary that  the  issue  as  b>  both  the  deeds 
and  the  will  should  be  tried  out  The  coart 
said: 

"The  two  deeds  here  sought  to  be  set  aside 
were  dated  and  executed  August  26,  1012.  The 
original  will,  dated  May  24,  1910,  devised  the 
real  estate  mentioned  in  the  bill  here  to  the 
same  g ranteea  substantially  as  specified  In  the 
respective  deeds,  and  the  second  codicUt  dated 
August  28,  1912,  two  days  after  said  deeds 
were  executed,  specifically  stated  that  the  tes- 
tator had  disposed  of  all  of  his  real  estate  ex- 
cept bis  borne  in  Galesbnrg;  clause  2  therein 
providing,  among  other  things:  'I  ratify  and 
confirm  the  deeds  of  conveyance  heretofore 
made  by  me.'  The  pleadings  in  the  case  made 
no  reference  of  any  kind  to  said  will  or  codicils. 
On  the  trial  of  the  case  appellants  introduced 
said  vdn  and  codicils,  along  with  the  certificate 
of  probate  thereof.  •  •  *  The  rule  has  long 
been  established  that  in  equity  proceedings  the 
plaintiff  must  show  an  actual  existing  interest 
in  the  subject-matter  of  the  suit,  and  will  not 
be  permitted  to  bring  a  bill  for  part  of  a  mat- 
ter only,  so  as  to  expose  a  defendant  to  be 
harjused  by  repeated  litigations  concerning  the 
same  thing;  that  the  bill  should  be  so  framed 
as  to  afford  ground  for  a  decision  on  the  whole 
matter  at  one  and  the  same  time,  and,  so  far 
as  possible,  prevent  future  litigation  concerning 
It;  that  courts  of  equity  discourage,  so  far  as 
practicable,  unreasonable  litigation.  1  DanieH's 
Ch.  PI.  &  Pr.  (6tb  Am.  Bd.)  SIQ,  330,  331; 
Story's  Bq.  PI.  (10th  Ed.)  S  287;  Mitford  &  Ty- 
ler's PI.  &  Pr.  in  Eg.  275;  Cooper's  PI.  185. 
One  of  the  favorite  objects  of  a  court  of  equi- 
ty Is  to  do  foil  and  complete  justice  by  avoiding 
multiplicity  of  suits.  Spear  v.  Campbell,  4 
Seam.  424.  From  this  record  it  Is  self-evident 
that  the  two  issues— that  as  to  the  validity  of 
the  deeds  and  that  ea  to  the  will  and  codicils- 
involved  tbe  same  subject-matter.  The  deeds 
and  the  second  codicil  were  executed  within  two 
days  of  each  other,  and  it  is  manifest  from 
thia  record  that  most,  U  not  all,  of  the  facts 
that  might  tend  to  show  the  iavalidity  of  one 
would  also  tend  to  show  the  invalidity  of  the 
other,  especially  on  the  questions  of  mental  in- 
capadty  and  undue  influence.  Beyond  question, 
if  the  deeds  and  codicils  referred  to  in  this 
case  were  valid,  the  setting  aside  of  these  deeds 
would  not  in  any  way  benefit  appellants. 
*  *  *  Counsel  argue  further  that  appellees, 
not  having  raised  thia  question  by  the  pleadings, 
were  estopped  from  raising  it  on  the  hearing. 
Objectlona  that  the  plaintifl  baa  no  interest  In 


a  snit,  if  the  defect  appears  on  the  face  of  the 
bill,  shoold  be  regularly  taken  by  demurrer  or 
motion  to  djsmisa,  and,  if  not  patent  on  the 
face  of  the  bill,  then  by  plea  or  answer.  If  tbe 
plaintiff's  interest  is  indispensable  to  a  decision 
of  tbe  matter  in  dispute  on  the  merits,  the 
courts  will,  on  their  own  motion,  take  notice  of 
the  want  of  such  interesL  •  •  •  Moreover, 
as  already  stated,  the  last  eodidl  of  the  will 
ratified  and  confirmed  the  deeds  here  In  ques- 
tion, and  therefore,  even  though  there  had  been 
a  misdescription  in  the  original  will  of  this 
specific  property,  it  wc^  stiU  be  devised  by 
the  second  codicil." 

In  the  instant  case  tbe  will  of  the  dece- 
dent was  not  offered  In  evid^ce  in  tbe  low* 
or  court,  and  was  In  no  way  referred  to  in 
tbe  pleadings  as  they  were  finally  made  up. 
Appellants  pleaded  that  they  were  cbUdroa 
and  heirs  at  law  of  tbe  decedent,  and  the 
appellees,  by  answer  and  by  cross-biU,  also 
alleged  that  they  and  the  appellants  were 
children  and  heirs  at  law  of  the  decedent. 
No  proof  was  offered  in  the  record  as  to 
whether  the  decedent  died  testate  or  Intes- 
tate. The  appellees  caused  the  will  of  tbe 
said  decedent,  which  had  been  admitted  to 
probate  In  Illinois,  to  be  admitted  to  pro- 
bate in  the  district  court  of  Polk  county  at 
or  about  the  time  the  trial  of  this  cause 
commenced  In  said  court.  Having  done  this, 
the  appellees  merely  bided  their  time  until 
the  statute  of  limitations  had  run,  and  now 
present  to  us  the  records  In  respect  to  tbe 
admission  of  said  will  to  probate,  and  by 
their  motion  to  dismiss  tbe  appeal  raise  the 
question  that  the  appellants  cannot  now 
maintain  this  action  because  it  appears  that 
tbe  decedent  died  testate,  that  the  will  baa 
been  established  by  the  probate  court  at  Ill- 
inois and  admitted  to  probate  In  Iowa,  that 
the  statute  of  limitations  has  mn,  and  that 
tbe  will,  being  so  established,  defeats  any 
right  of  tbe  appellants  to.  La  any  event* 
claim  said  property  as  heirs  at  law  ot  the 
decedent.  This  practically  ivesents  for  onr 
consideration  the  question  of  the  appellants' 
right  to  maintain  this  action  as  heirs  at  law 
of  the  deced«it,  in  view  of  the  fact  that 
there  has  been  established  and  admitted  to 
probate  the  will  of  the  said  decedent  and 
that  l^e  same  la  now  no  longer  subject  to 
impeachment. 

[6]  This  motion  requires  us  to  pass  upon 
the  question  that  was  determined  by  the  Su- 
preme Court  of  Illlimis  In  the  case  betwe 
It  involving  the  deeds  in  that  state.  That 
court  held  that,  in  wder  for  1^  aK>eUants 
In  said  action,  who  are  identical  with  the 
appellants  In  tb\B  action,  to  seenie  a  stand- 
ing In  court  to  set  aside  the  deeds  of  tbe  de- 
cedent^ they  must  also  establlah  the  Invalid- 
ity of  the  will  and  codicil,  since  otherwise 
they  would  bare  no  Interest  in  Ote  pr<q;>erty 
alleged  to  be  conveyed  by  said  deeda  and  no 
right  to  prosecute  tbe  case.  It  la  now  made 
to  appear  before  us,  not  only  that  there  was 
in  fact  such  a  wiU  of  the  deoedoit,  but  that 
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it  hu  been  established  and  admitted  to  pro- 
bate and  cannot  now  be  called  In  QoeBtlfHL 
Piactlcall7  tbe  same  qnestlon  comes  to  tu 
now,  in  another  form,  that  was  presented 
to  the  Supreme  ODnrt  of  Bliools.  As  stated 
hr  that  cour^  the  fact  Uiat  appellants  have 
an  Interest  In  the  ^mn/etlg  U  Indlspenssble 
to  a  aedslcm  of  the  matter  In  dlspnte  on  the 
merits,  and  the  courts  wDl,  on  their  own 
notlui,  take  notice  of  the  wot  of  sudi  In- 
terest. 

CI]  It  Is  now  made  to  aioear  before  ob,  by 
the  record  In  support  of  the  motim  of  the 
apptilees,  that  thwe  la  in  fact  oatstandlng 
a  Taild  and  sobslstlng  wlU  of  the'  decedent, 
which  will  has  been  admitted  to  probate  and 
Is  established  as  a  rerlty  and  cannot  now 
be  impeadied,  and  whldi  will  fails  to  give 
app^ants  any  rl^ts  In  the  premises  In  con- 
troversy. 

Appellants  had  a  standing  in  court  to  Im- 
peech  these  deeds,  solely  <m  the  theory  that 
the  grantor  therein  died  Intestate  and  that 
they,  as  his  heirs  at  law,  would  have  an 
interest  In  the  property  if  tba  deeds  were  va- 
cated. It  Is  now  made  to  appear  that  not 
only  did  the  grantor  not  die  intestate,  but 
that  hia  will  has  been  established  and  can- 
not now  be  set  aside. 

Aro^lants  file  a  resistance  to  amiKllee^ 
motion,  bnt  nowhere  Is  tt  claimed  that  the 
property  In  controversy  does  not  pass  un- 
der the  terms  of  said  wllL  The  app^lanta 
therefore  cannot  now  claim  an  Interest  In 
said  i»tq?erty  bb  heirs  at  law  of  the  dece- 
dent. How,  then,  can  they  maintain  this  ap- 
peal? What  further  right  have  they,  as 
belrs  at  law,  to  prosecute  this  action  under 
the  showing  now  made  before  the  court? 

When  the  case  was  tried,  the  appellants 
had  a  standing  in  coiurt  as  heirs  at  law  of 
the  decedent  npm  the  face  of  the  record, 
but  nndtt  the  terms  of  the  statute  (section 
4151).  it  is  now  made  to  appear  that  they 
have  no  longer  a  right  to  prosecute  the  ap- 
peal, because  it  affirmatively  appears  that 
fbej  could  not,  In  eny  event,  under  the  pres- 
ent conditions,  claim  the  propraty  as  heirs 
at  law  of  the  decedent,  which  is  the  only 
capadty  in  which  they  dalmed  any  right  to 
attadc  the  deeds.  This  being  tru^  and  the 
record  before  us  ratablishlng  such  fact  with- 
ont  dispute,  It  necessully  follows  that  the 
appeal  must  be  dismissed. 

We  acquiesce  In  the  condo^on  reached  by 
tSw  nunois  court  in  the  controversy  in  that 
statak  The  appdlants  herein  cazmot  main- 
tain this  action  solely  in  the  capacity  as 
ttin  at  law  of  tbe  decedent,  In  Hie  face  of 
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an  established  wlB,  whldi  cannot  now  be 
set  aside  or  impeadied  by  them. 

[7]  Appellants  contokd,  In  redstance  te  the 
motion,  that  the  will  was  not  offered  In  evi- 
dence In  the  trial  court  That  Is  true,  but 
appeXloee?  contratlon  is  that  the  record  shows 
t2iat  It  had  been  admitted  to  probate  at  that 
time,  and  tliat  the  statute  of  limitations  had 
not  then  run,  as  Is  now  the  case.  The  ap- 
pellants knew  of  the  existence  of  the  will 
and  of  Its  admission  to  probate,  as  shown 
by  the  record  filed  before  us.  In  the  Illinois 
case  the  court  said  : 

"Counsel  for  appellsnts  suggest  that,  when 
they  filed  the  original  bill  in  this  case,  the 
will  bad  not  been  probated,  and  therefore  no 
other  avtnne  was  left  open  to  them  than  to  file 
this  action  to  set  aaide  the  deeds  slone.  There 
might  be  force  in  this. contention  if  the  proof 
showed  that  they  knew  nothing  about  the  will 
and  codicils  at  the  time  they  filed  the  original 
bill.  Be  that  as  it  may,  the  will  and  codicils 
were  probated  long  before  they  filed  their 
amended  bill,  and  they  could,  at  auj  time  after 
the  will  was  probated,  have  asked  leave  to 
amend  the  bin  in  a  proper  way,  so  as  to  bring 
the  question  of  the  TsHditT  of  the  will  and  cod- 
icils into  this  proceeding." 

For  some  reason,  the  appefAints,  knowing 
of  the  existence  of  the  will  and  of  its  due 
admission  to  probate,  and  after  having  di»> 
missed  their  case  in  Illinois  Involving  Itfi 
validity,  saw  fit  to  try  this  case  on  the  theo- 
ry that  the  grantor  in  the  deeds  died  intes- 
tate and  that  they  could  maintain  this  ac- 
tion as  his  heirs  at  law.  We  think  the  Su- 
preme Court  of  Illinois  was  correct  In  its 
conclusion  that  the  anttilants  could  not 
maintain  an  actl«i  to  vacate  the  deeds  exe- 
cuted by  the  decedent  as  his  heirs  at  law' 
while  there  was  outstanding  at  ivobate  ttie 
will  of  said  decedent,  under  wMch  app^ants 
would  have  no  interest  in  the  tmtpaty  in 
quesUon.'  There  Is  even  more  reason  to  ap- 
ply such  rule  where  the  win  has  not  <Hiily 
been  admitted  to  probate  to  appdlants* 
knowledge,  bat  can  now  no  longer  be  sub- 
ject to  attack. 

Upon  the  record  now  b^ore  ns,  we  thlifk 
it  aflHrmatlvely  appears  that  the  appellants 
have  no  Itmger  any  rig^t  to  proseento  this 
appeal,  because  as  heirs  at  law  of  the  de- 
cedent they  do  not  appear  to  have  any  In- 
terest In  ttie  property  In  cratroversy. 

The  motion  of  the  arattUees  must  be  sus- 
tained. It  Is  80  ordered. 

Dismissed. 


STOYENS,  C.  J., 
THUB,  JJ.,  concur. 


and  ITVAN8  and  AB- 
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ZAI8ER  V.  CONSOLIDATED  INDEPEND- 
ENT SCHOOL  DI8T.  OF  MONDAMIN, 
HARRISON  COUNTY  at  ftl.    (Nv.  34211.) 

(Sapreme  Gooit  of  lowk.  San.  17,  1922.) 

1.  Sohoolt  aid  sohool  dlttrlota  «932^tatat« 
permtning  transfer  of  territory  held  not 
to  apply  to  origlHl  territory. 

Code,  8  2792,  providing  that,  where  terrl- 
tor;  baa  been  set  off  to  an  adjoining  school 
township  or  attached  for  school  purposes  to  an 
independent  district,  it  may  be  restored  to  the 
territory  to  which  it  geographically  belongs  on 
concorrence  of  the  respective  boards  of  direc- 
tors, refers  only  to  territory  wbieh  had  beem 
attadted  to  an  Independent  diatrict  after  tU 
or^uiisatton,  and  does  not  antborlae  the  trana- 
fer  of  tuTitory  which  was  a  part  of  rach  dis- 
trict as  originally  formed. 

2.  Appeal  and  error  «=>843{2)— Riflht  to  re- 
lief  let  olalned  by  ptalatHT  seed  ■««  be  oea- 
sldered. 

Where  the  only  relief  d^ed  by  plaintiff 
in  the  oonrt  bdow  ind  on  appeal  was  the  right 
to  have  hia  land  transferred,  from  a  consolidat- 
ed school  district  to  the  district  of  which  it 
formerly  was  a  part  under  the  procedure  pro- 
vided by  Code,  |  2792,  the  court  need  not  con- 
sider whether  the  transfer  could  be  effected 
under  section  2798,  containing  broad  provi- 
Bions  for  changing  school  boundaries,  or  Code 
Supp.  1913,  S  2794a,  snbd.  ptovidinf  for 
dUsolntion  of  consolidated  districts,  under  both 
of  which  sections  there  would  be  a  ^vlaion  ef 
assets  and  UabilitieB. 

Appeal  from  District  pourt,  Harrison 
County;   J.  B.  Rockafellow,  Judge. 

Plaintiff  brought  his  suit  in  equity  against 
'two  school  districts  and  against  the  Coupty 
Auditor  and  the  County  Treasurer  to  en- 
join the  collection  of  certain  taxes  and  to 
compel  the  county  officers  to  recognize  cer- 
tain action  of  the  Joint  boards  of  directors 
of  the  two  school  districts  setting  off  plain- 
tiff's land  from  one  scbool  district  to  the 
other.  Bonds  having  been  Issued  by  the 
school  district  which  it  Is  proposed  to  dimin- 
ish, Bechtel  &  Co.,  the  purchaser  of  the 
bonds,  is  also  made  a  party  defendant  for 
the  purpose  of  releasing  the  plaintiff's  land 
from  any  claim  of  lien  by  virtue  of  said 
bonds.  There  was  a  .demurrer  to  the  peti- 
tion, which  was  overruled.  The  defendants 
electing  to  stand  thereon,  Judgment  was  en- 
tered granting  the  relief  prayed  in  the  peti- 
tion. The  d^oidants  appeaL  Beversed  and 
remanded. 

L.  W.  Fallon,  of  Logan,  for  appellants. 
Robertson  ft  Havens,  of  Logan,  for  appel- 
le& 

BYANS,  J.  Briefly  stated,  the  petition 
ararred  the  following  facta:  TbaX  the  con- 
solidated indeiiendent  school  district  at  Mon- 
damln  was  organised  In  the  year  1U14  under 


the  provisions  ctf  Bectt<ni  2794a  of  the  Code, 
and  included  territwy  tonaexly  belongins  to 
the  Independent  school  district  of  the  tovra- 
ship  of  Clay,  in  Harrison  county ;  that  a  part 
of  the  territory  so  taken  frmu  the  lnd^>»id- 
ent  school  district  ><tf  (May  townsMp  was 
the  farm  of  ^aintiff,  namely,  the  sooth  half 
of  the  nortbeast  quarter  of  section  2;  that 
the  organisation  of  said  consolidated  dis- 
trict was  in  all  respects  legal ;  that  because 
of  his  absence  from 'home  the  plaintiff  bad 
no  actual  notice  of  the  organization  ivo- 
oeedlngs  at  the  time  thereof;  that  Ike  tfam- 
after  lyipUed  to  the  board  of  dlreetws  of 
the  consolidated  diatrict  and  to  ttie  board  at 
directors  of  the  independent  sdiool  district 
(tf  townsh^  of  day  tbat  bis  said  land  be 
detached  from  the  new  consolidated  district 
and  be  'restcmd  to  tb»  Indepoident  atHaoA 
dlstlct  of  the  township-of  Clay;  that  at  a 
Joint  meeting  of  the  two  boards  of  dlrectora 
such  application  was  granted,  and  tha 
diange  was  ordered,  and  was  certified  to  the 
county  auditor,  with  directions  to  change  tbe 
plats  of  the  respecUve  adutol  dlstriota  ac- 
cordingly; that  tbe  oounty  auditor,  doubUag 
his  authority  to  make  audi  dianga,  refused 
to  do  so,  with  the  result  that  the  tax  levies 
for  tbe  BuiHport  of  the  cooscflldated  district 
have  been  regularly  mode  upon  tiw  land  ot 
plaintiff  and  have  beat  collected  in  doe 
course  by  the  county  treasure.  The  de- 
murrer interposed  to  tbe  petttiw  was  a  gen- 
eral equitable  demurrer.  Tba  teal  point  Qiat 
bos  been  urged  by  tbe  defendants  Is  Chat 
there  was  no  vaUdity  In  the  action  of  the 
Joint  boards  of  directors  because  no  statu- 
tory  power  was  conferred  upon  them  to  or- 
der such  change. 

Though  the  def aidants  are  the  qipellants 
and  have  the  burden  of  sustaining  tbetc  de- 
murrer, Hxere  is  also  ft  burden  of  argument 
upon  the  an>eUee  to  support  the  action  of 
the  Joint  boards  of  directors  by  pointing 
out  some  statutory  autiiority  therefor.  This 
burdoi  has  been  recognized  by  tbe  appellee 
and  he  specifies  section  2792  of  the  Code  as 
conferring  authority  upon  the  Joint  boards  to 
make  the  order  In  question.  On  tbe  other 
hand,  the  appellants  OHitbnd  tiiat  section 
2792  has  no  application  to  the  case  here  pre- 
sented, and  that  sections  2793  and  2793a  con- 
tain the  only  provisions  which  could  apply 
to  any  change  of  boundaries  of  a  consoli- 
dated scbool  district,  and  that  the  allega- 
tions of  plainUfiF's  petition  do  not  bring  hla 
within  the  operation  of  such  sections. 

Section  2792  is  In  part  as  follows : 

"Where  territory  has  been  or  may  hereafter 
be  set  off  to  an  adjoining  school  township  In 
the  same  or  another  coonty,  or  attached  for 
school  purposes  to  an  indepen^nt  district  so 
situated,  it  may  be  restored  to  the  territory  to 
whidi  it  geographically  belongs  upon  the  con- 
eurrence  of  the  respective  boai^  of  dirte- 
tors.  •  • 


«B»Fer  ether  cam*  m*  Muae  topU  sad  KBT-NUHBBB  la  all  Key-Mnmbvsd  XHterts  sad  Indnte 
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[f]  The  general  contention  for  the  app^- 
lanta  at  this  point  is  that  section  2792  was 
«nacted  long  before  the  statutory  provisions 
for  the  organization  of  consolidated  school 
distilctB,  and  that  It  necessarily  had  refer- 
ence then  to  school  districts  other  than  the 
consolidated  school  districts,  and  that  its 
terms  will  not  permit  its  application  at  the 
prcaent  time  to  consolidated  scbool  dlstrlcta 
We  shall  bare  no  occasion  to  give  so  broad 
a  scope  to  our  consideration  of  it  In  the 
case  of  Williams  v.  Core,  124  Iowa,  213,  00 
N.  W.  732,  this  court  had  occasion  to  con- 
strue secticm  2792  as  applied  to  thm  existing 
school  districts  to  which  it  was  ^pUcabla 
It  was  there  held  that  the  statute  could  be 
deemed  to  apply  only  to  the  restoration  of 
^rritory  whldi  bad  been  attached  to  an  In- 
d^MBidait  district  after  its  organiiatlon,  and 
that  It  could  not  be  deeoMd  to  apply  to  any 
twvltory  which  was  embraced  in  the  original 
organisation  of  the  district.  Sane  of  the 
reasons  for  snch  holding  are  stated  In  the 
opinion  as  follows: 

"The  expediency  of  allowing  territoir  which 
has  been .  made  a  part  of  an  indepeudent  dis- 
trict at  the  time  of  its  creation,  and  with  ref- 
-  ercnce  to  which  the  schoolhouse  has  been 
located  and  built,  and  perhaps  bidebtednesi 
therefor  contracted,  to  withdraw  and  leave  the 
remaining  portion  of  the  independent  district 
to  carry  the  burden  of  paying  off  the  indebted- 
nesi  and  mdntainlng  the  schoolhonse  with  re- 
stricted territory,  seems  to  us  too  patent  to 
require  extended  argument-  •  *  •  The  lan- 
guage of  the  section  is  reasonable  as  applied 
to  territory  annexed  to  an  Independent  district 
already  formed,  for  in  such  case  it  is  to  be 
presumed  that  the  schoolhouse  has  already 
been  Jocated,  and  the  expense  of  Its  oonstrue- 
tion  either  paid  or  at  least  determined;  and, 
as  the  situation  of  affairs  is  not  affected  by  the 
annexation  of  the  territory  so  tar  as  the  orig- 
inal independent  district  Is  concerned,  there 
can  be  do  reasonable  objection  to  allowing  its 
restoration  when  tjie  requisite  number  of 
electors  residing  in  the  annexed  territory  shall 
express  a  desire  to  have  the  territory  restored, 
*  •  •  After  the  Indspendent  ^strict  waa 
formed,  a  schoolhouse  suitable  in  slse  and  loea- 
tioB  for  the  entire  district  as  thus  formed  was 
erected,  and  bonds  were  issued  for  the  cost. 
It  may  wen  be  presumed  ttiat  the  size  and  loca- 
tion are  not  what  they  would  have  been  had 
the  Poweshiek  coun^  territory  not  been  in- 
cluded. It  is  true  that  thla  territory,  if  re- 
stored, will  still  be  subject  to  a  proportionate 
charge  for  the  payment  of  the  bonds  issued; 
but,  on  the  other  hand,  it  will  also  be  in  a  posi- 
tion to  sfaare  the  assets  «C  the  district  from 
which  it  now  attempted  to  secede;  and  in  mak- 
ing snch  distribution  of  the  assets  it  will  be 
aeeessary  either  to  sell  the  schoolhouse  and 
grounds,  and  thus  deprive  the  remainder  of  the 
^strict  of  school  facilities,  or  to  require  the 
remaining  district  to  pay  a  i>ortion  of  the  value 
of  the  sdiool  premises  to  the  school  town- 
ship to  wkdA  the  restored  territory  is  annexe4. 
See  Code,  |  28012.  The  consequence  would  be 
tiut  the  Independent  district,  as  it  would  be 
oonsdtnted  after  the  restoration  of  the  Pow^ 


shiek  county  territory,  ff  it  retained  the  ediool- 
house  and  grounds  and  continued  to  use  them 
for  school  purposes,  would  have  saddled  upon  It 
a  burden  greater  than  that  contemplated  when 
the  school  township  was  organised,  and  a 
schoolhouse  probably  larger  than  necessary  for 
its  purposes,  and  located  at  a  place  where  it 
would  probably  not  have  been  located  had  the 
FowesUek  county  territory  not  been  Indnded 
at  the  time  the  independent  distriofe  was  or- 
gsnixed." 

In  the  case  before  us  plaintiff's  land  was 
included  In  the  original  organization  of  the 
consolidated  school  district.  This  section  of 
the  statute  therefore,  as  previonsly  con- 
strued, does  not  confer  authority  upon  the 
school  boards  ta  detach  such  land  from  the 
newly  organised  district  The  case  here  cit- 
ed and  followed  appears  to  have  been  over- 
looked by  counsel  on  both  sides. 

We  hold,  therefore,  that  section  2792  con- 
fers no  authority  upon  the  boards  of  direc- 
tors to  eliminate  the  plaintifTa  land  from 
the  consolidated  district  or  to  cede  the  same 
to  the  former  independent  district  out  of 
which  It  waa  carved. 

[21  The  query  has  arisen  in  our  minds 
whether  there  is  any  other  section  of  the 
statute  under  which  the  relief  granted  to 
plaintiff  In  the  district  court  could  be  sus- 
tained here.  Section  2793  contains  broad 
provisions  for  changing  boundaries  of  school 
districts.  Section  2794a  provides  for  the  cre- 
ation of  consolidated  school  districts;  and 
subdivision  (f)  of  section  2794a  provides  for 
a  dissolution  of  such  districts.  Both  sides, 
howoTW*  unite  In  Uw  contention  and  argu- 
ment that  these  aectloiu  have  no  application 
to  the  case.  The  aM>ellee  is  emphatic  in 
this  contention.  The  relief  prayed  by  ap- 
pellee as  plalntUf  and  granted  In  the  decree 
restored  his  land  to  the  independent  district 
quieted  idalntlfl'B  title  against  all  dalm  of 
the  bondholderB,  and  awarded  judgment  to 
pWnUff  against  tine  sdiool  district  for  the 
taxes  wtaldi  he  bad  already  paid.  Sucfa  re- 
lief could  not  be  predicated  upon  sections 
2798  and  2791a.  These  sections  ctmtemplato 
a  dlTlalrai  of  asseta  and  IlatdUttea  In  the 
event  of  (dumgiiv  boundaries  as  provided 
by  section  2802.  The  lOalntUTs  petition  bad 
been  predicated  wholly  upon  section  2792, 
and  bis  argument  Is  consistent  wltli  his  pe- 
tlti<»i.  We  have  no  oocasloo,  therefor^  to 
speculate  upon  oar  own  initiative  as  to  the 
possible  Ttilel  to  wbldi  plalntitC  might  be  en- 
tlUed  VDAer  other  sections  of  the  statata 
What  we  hold  now  Is  that  Oie  r^fl^ntlff  la 
not  entitled  to  any  relief  under  section  2792, 
and  that  be  Is  not  entitled  to  the  r^lef 
prayed  and  granted  under  any  section  which 
has  been  brought  to  our  attention.  Whether 
he  might  not  be  entitled  to  some  foim  or  de- 
gree of  relitf  under  oth^  sections  of  the 
statute  we  do  not  assume  to  pass. 

The  Judgment  entered  below  Is  xeversed. 
and  the  cause  remanded  to  the  district  oonrt^ 
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with  leare  to  the  plaintiff  to  amend  bis 
pleading  if  he  be  so  advised. 
Reversed  and  remanded. 

STEVENS,  C.  J.,  and  ARTHUR  and  TA- 
YZLLE,  JJ^  concur. 


QOODE  V.  ADAMS  EXPRESS  CO. 
(NO.  33656.) 

(Supreme  Gonrt  of  Iowa.   Jan.  17,  1922.) 

1.  Appeal  •rrer  «s>4l»-N6tloe  of  airpMl 
froB  laterlooitoiy  rnllai  eheild  speBlfy  nil- 
Ing. 

Under  Code  Sopp.  191S,  |  4114,  reqoiring 
the  notice  of  appeal  to  state  the  appeal  was 
from  the  proceedings  or  from  some  specific 
part  thereof,  defining  such  part,  a  notice  of 
appeal  from  some  interloeatory  wder  or  rul- 
ing should  define  the  part  of  the  proceedings 
Bo  to  be  reviewed,  though  a  general  state- 
ment 18  sQffident  where  the  appeal  Is  from  the 
final  judgment 

2.  Appeal  and  error  ^»70(3)'— Denial  ef  no- 
tion to  strike  aneaded  petition  It  aet  ap- 
pealable. 

The  denial  by  the  trial  court  of  a  motion 
to  strike  amendments  to  the  petition  on  the 
ground  that  they  state  new  causes  of  action  is 
not  an  interlocutory  rulicit  from  which  an  ap- 
peal will  He  under  Code,  |  4101,  but  can  be 
reviewed  onlr  on  appeal  from  the  final  judg- 
ment. 

3.  Pteadlng  ^235— Jurisdiction  over  action 
gives  JarlsdlotlOR  to  permit  amenifmeiit 

If  the  court  had  jnrisdiction  over  the  cause 
of  action  stated  in  the  original  petition,  its 
orders  permitting  amendments  to  the  petition 
were  within  its  jurisdiction,  even  though  such 
amendments  were  erroneously  permitted  be- 
cause they  stated  new  causes  of  action. 

Appeal  from  District  Court,  Davis  County ; 
C  W.  Vermilion,  Jadga 

Th^  <Vlnion  states  the  case.  Appeal  dis- 
missed. 

Payne  ft  .Ooodson,  of  Bloomfleld,  for  appel- 
lant. 

T.  P.  Bence,  of  Bloomfleld,  fbr  appellee. 

WEAVER,  J.  On  September  11,  1918,  the 
plaintiff  brought  action  at  law  alleging  that 
on  February  11,  1918,  it  delivered  certain 
packages  or  bales  of  furs  to  be  transported 
by  defendant  as  a  common  carrier  from 
Bloomfleld,  Iowa,  to  a  named  consignee  in 
New  York  City;  that,  in  violation  of  its  duty 
as  such  carrier,  defendant  failed  to  safely 
transport  said  shipment  or  to  deliver  the 
same  at  Its  destination,  whereby  said  goods 
were  wholly  lost  to  the  plaintiff,  to  hia  dam- 
age In  the  sum  of  $2,820.  The  defendant, 
not  appearing,  was  defaulted,  and  ludgment 


entered  In  favor  of  the  plaintiff  for  the  full 
amount  of  his  claim  at  the  September  term, 
1918,  of  the  trial  court.  At  some  time  there- 
after, the  date  not  clearly  appearing,  the  de- 
fendant made  an  appearance  and  moved  to 
set  aside  the  Judgment  and  default,  and 
t^dered  an  answer  to  the  plaintiff's  claim. 
The  answer  presented  first  denies  the  peti- 
tion generally.  It  admits,  however,  the  re- 
ceipt of  the  shipment  of  furs,  but  alleges 
that  the  transaction  was  one  of  interstate 
commerce,  and  that  by  the  contract  between 
the  parties  the  valne  of  the  goods  and  the 
liability  of  the  carrier  therefor  was  limited 
to  a  sum  not  exceeding  $690.  The  plaintiff 
contested  the  right  of  the  defendant  to  have 
the  default  Judgment  vacated,  and  demurred 
to  the  sufficiency  of  the  answer.  On  Novem- 
ber 18.  1919,  the  trial  court  granted  the  ap- 
pUcatioa  to  set  aside  the  Judgment  and  a 
new  trial  was  ordered.  The  demurrer  to 
the  answer  was  overruled. 

Oq  December  3,  1919,  plaintiff  filed  an 
amendment  to  his  petltl(m  by  adding  there- 
to twoj»nnts,  as  follows:  The  first  count  of 
the  amlndment  alleges  that  on  February  23, 
1918,  he  delivered  to  the  defendant  as  a  com- 
mon carrier  88  cases  of  eggs,  to  be  trans- 
ported from  Mt.  Ayr,  Iowa,  to  a  named  cmi- 
slgnee  In  New  York  City;  that  dtfendant  did 
not  safely  transport  said  sbipmmt  or  deliv- 
er the  same  to  the  consignee,  whereby  the 
same  was  wholly  lost  to  the  plaintiff,  to  bis 
damage  in  -the  sum  of  $1,246.08.  By  ttie  sec- 
ond comit  of  the  amendment  he  sets  up  a 
similar  claim  for  a  shipment  alle^d  to  have 
been  made  on  February  25, 1918,  of  104  cases 
of  eggs,  to  be  transported  by  d^ndant  from 
FarmlDgton,  Iowa,  to  a  conalgnee  in  New 
York  Cit7.  which  shipment  defendant  failed 
to  transport  or  safely  deliver,  to  plaintiff's 
further  damage  in  the  sum  of  $1,149.20.  On 
December  6,  1919,  defendant  filed  a  motion 
to  strike  the  amendment  to  the  petition  on 
eight  enumerated  grounds  as  follows: 

"(1)  ^he  amendment  was  filed  without  leave 
of  court;  (2)  an  answer  had  previoosly  been 
filed  and  issue  fully  Joined  thereon;  (8)  the 

amendment  is  not  permissible  under  any  statute 
of  the  state  of  rule  of  court;  *  •  •  (5)  the 
amendment  raises  new  and  independent  issues, 
trial  of  which  would  delay  the  determination  of 
the  issues  upon  the  original  petition  and  be 
prejudicial  to  the  defendant;  (0)  plaintiff  should 
not  be  permitted  to  inject  into  tiiis  case  other 
and  new  causes  of  acUon  whidii  require  a  new 
and  distinct  suit;  (7)  the  nnion  oi  these  new 
causes  of  action  witii  the  one  stated  in  the  orig- 
inal petition  is  a  misjoinder  of  causes  of  ac- 
tion; (8)  an  action  is  already  pending  In  tUa 
court  against  another  on  the  same  causes  of 
action  set  out  In  the  amendment" 

The  record  Indicates  that,  with  {head- 
ings in  this  shape,  the  cause  was  allowed  to 
remain  dormant  from  December  6,  1919,  un- 
til May  4,  1920,  when  defoidant^a  couiisel. 


«a»ror  other  eaass  w—  mm  tiwle  end  KBT-NUHBBB  la  all  Kv-NmslMrsd  Digettai  sad  ladlM 


Digitized  by  Google 


Iowa) 


OOODB  T.  ASAMB  inXFRTffW  OO. 
(116  K-W.) 


69 


who  had  filed  the  motton  to  strike  bIx  numths 
before,  anuounced  £bat  they  appeared  for  the 
defendant  raly  in  the  orl^al  acti<»i  tor  re- 
coTery  on  account  of  the  shipment  of  furs, 
and  Uiat  ttney  bad  no  authority  to  appear  for 
defendant  upon  plalntUC's  clalni  for  damages 
on  the  alleged  shipments  of  eggs.  The  mo- 
tion to  strike  the  amendments  was  thereup- 
on deni«L 

Following  the  foregoing  redtals,  the  appel- 
lant's abstract  states  that — 

"On  the  2eth  of  May,  1920,  appellant  served 
notice  of  appeal  to  the  Snpreme  Court  of  Iowa 
in  this  cue  on  T.  P.  Bence,  attorney  of  record 
for  li.  B.  Goode,  appellee,  and  upon  Arthur 
Stookesberry,  clerk  of  the  district  court  of 
Davis  county,  Iowa,  and  the  same  was  duly 
filed  in  the  cause  on  said  day  and  is  a  part  of 
the  record  in  this  cause." 

The  notice,  so  far  as  disclosed,  does  not 
specify  or  Indicate  the  order  or  judgment  or 
part  of  order  or  Judgment  from  which  the 
appeal  is  taken.  At  the  date  the  notice  is 
said  to  have  been  served  no  trial  had  been 
had  and  no  Judgment  rendered  or  entered  up- 
on plaintifTs  claims,  or  any  of  them,  except- 
ing of  course,  the  default  Judgment  which 
had  been  set  aside.  The  cause  was  still  pend- 
ing and  undetermined.  It  should  be  said, 
however,  that  counsel  for  appellant  preface 
their  argument  In  this  court  by  a  statement 
"by  way  of  amendment  to  abstract"  that, 
"on  the  2Sth  day  of  May,  1920,  plaintiff  ob- 
tained judgment  for  $785  and  costs  against 
tho  defendant  in  this  case  on  the  pleadings 
for  the  value  of  the  furs,"  and  that  on  May 
20,  1920,  plaintiff  took  default  on  the  two 
causes  of  action  set  out  in  the  amendment  to 
the  petition,  and  obtained  Judgment  thereon 
against  defendant  for  $2,426.42  and  costs.  It 
will  be  observed  that  the  judgments  and  de- 
fault so  referred  to  were  not  rendered  or  ob- 
tained until  two  or  three  days  after  the  serv- 
ice of  the  notice  of  appeal.  No  appeal  ap- 
pears ever  to  have  been  taken  or  attempted 
from  such  Judgments,  nor  any  exception 
thereto  preserved. 

[1]  I.  Under  our  practice,  an  appeal  to 
this  court  Is  taken  by  the  service  of  a  notice 
upon  the  adverse  party  and  up<ni  the  clerk 
of  the  court  wherein  the  proceedings  were 
had,  "stating  the  appeal  from  same  or  from 
some  specific  part  thereof  defining  such  part," 
Code  Supp.  1913,  S  4114.  This  court  is  not 
disposed  to  apply  this  provision  with  rigid 
technicality,  and,  where  it  appears  that  a 
final  judgment  has  been  entered,  a  notice  of 
appeal  stated  in  general  terms  may  well  be 
accepted  as  sufficient  (Augustine  v.  McDow- 
ell, 120  Iowa,  401,  94  N.  W.  918;  Merrill  v. 
Timbrell,  123  Iowa,  375,  98  N.  W.  879);  but 
where  no  final  Judgment  is  shown,  and  it  is 
sought  to  appeal  from  some  specific  interlocu- 
tory order  or  ruling,  we  think  the  require- 
ment of  the  statute  above  dted  that  the  no- 
tice shall  define  the  part  of  the  proceeding 


Boa&t  to  be  rerlewed  Bhoold  be  obaerred. 
Turning  to  the  argument  for  the  appellant, 
we  find  It  directed  soltiy  to  the  error  as- 
signed upon  the  mllng  the  trial  court  orer^ 
ruling  the  motion  to  strike  the  Bmendm«it 
to  the  plaintiff's  petitton,  a  ruling  or  part  of 
the  proceedings  not  motioned  in  tbe  appeal 
notice  and  we  are  disposed  to  bold  th&t  such 
notice  is  Insufllcient  See  Wfdser  t.  Day,  77 
Iowa,  2S,  41  N.  W.  476. 

[S3  II.  But,  If  that  point  be  walred,  appel- 
lant Is  faced  with  the  further  serious  ques- 
tion whether  the  ruling  complained  of  Is 
of  an  aroealable  character.  The  rating  may 
have  been  erroneous,  but  Is  not  titenXon  nec- 
essarily apinalable,  except  as  It  would  be 
reviewable  uixm  an  appeal  fnna  the  final 
Judgment  According  to  avt>^i»^a  ovn 
showing  the  actl<m  was  sUll  pending  and  un- 
determined 1b  the  trial  court  when  the  nottoe 
of  appeal  was  sored,  and  since  that  time  a 
final  Judgment  has  been  rendered  tnm  whldi 
no  appeal  has  been  taken.  True,  tliae  are 
exoqttlonal  cases  in  which  Interlocutory  ml' 
Inga  may  be  a^ealed  from  before  final  }adg- 
meat  (see  (3ode,  i  4101);  bnt  the  orAet  dmy- 
ing  the  motion  to  strike  the  amudment  to 
the  petltiim  does  not  fsU  within  either  of 
the  flTe  classes  of  cases  time  spedfled  In 
which  an  interlocntorr  niling  la  the  Bnbje<« 
of  direct  appeal.  The  action  to  wUdi  the 
defendant  appeared  was  broo«ht  for  the  re- 
covery of  the  .Talne  of  a  shipment  of  f  orsr 
The  Jurisdlctton  of  tbe  trial  court  to  hear 
and  detomine  tlmt  actl<m  la  conceded.  Tbe 
filing  of  the  amoidment  by  whic^  plalutlfl 
sought  to  recover  the  value  of  other  and  dif- 
ferent Aipments  in  no  manner  Involved  the 
merits,  or  materially  affected  the  final  deci- 
sion of  tlie  issue  which  the  parties  had  Joined 
upon  the  first  shipment  Whether  the 
amendment  was  permitted  to  stand  or  was 
stricken  out  on  defendant's  motion  made  not 
the  slightest  difference  in .  the  rights  of  the 
parties,  or  either  of  them,  as  related  to  tbe 
original  claim  set  up  by  tbe  plaintiff  and  con- 
tested by  the  defendant  As  we  have  already 
said,  the  objection  by  defendant  to  allowing 
the  amendment  to  be  made  may  have  been 
well  taken,  and  tbe  ruling  thereon  may  have 
been  an  error  of  which  appellant  could  take 
advantage  on  appeal  from  the  final  judgment, 
but  ft  assuredly  will  not  support  an  inde- 
pendent appeal  without  final  judgment  Al- 
len V.  Church,  101  Iowa.  116,  70  N.  W.  12t; 
Eggert  V.  Interstate,  etc.,  Co.,  146  Iowa,  481, 
125  N.  W.  246;  Fairmont  v.  Dargcr,  178 
Iowa,  732,  160  N.  W.  239;  Quinn  v.  Ins.  Co., 
82  Iowa,  550,  48  N.  W.  935;  Walker  v.  Pum- 
I^rey,  82  Iowa,  487.  48  N.  W.  S2S;  Jordan  T. 
Henderson,  19  Iowa,  565. 

[3]  III.  In  argument  to  this  court  counsel 
for  appellant  Insists  that  the  trial  court  was 
without  Jurisdiction  to  permit  the  amend- 
ment to  the  petition.  A  little  reflection  will 
make  it  clear  that  this  objection  Is  without 
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merit.  As  we  bare  repeatedly  pointed  ont, 
tbat  court  concededly  bad  Jnrlsdlctioii  to  m- 
tertaln  the  plalntUTe  action  ae  orlglnaUy 
brongbt,  and  to  hear  and  try  the  laeaes 
Joined  therein.  Ab  the  court  iffealdlng  at  the 
trial,  It  had  Jurisdiction  to  settle  the  plead- 
ings thentj  defining  ttak  Issues  to  be  tried,  to 
penult  or  disallow  amendnmitB,  to  rule  np- 
on  all  objections  raised  counsel,  to  strike 
or  r^use  to  strike  parts  of  petition,  answer 
or  r^Iy,  to  admit  or  exdnde  erldoice,  to 
charge  the  jury  or  direct  a  verdict,  and  exer- 
cise any  and  all  the  functions  and  powers 
which  pertain  to  the  orderly  trial  and  dispo- 
sition of  the  case.  It  was,  of  course,  the 
ri^t  and  privilege  of  counsel  against  whom 
any  of  these  ruUnga  were  made  to  preserve 
eaccepUons  thereto,  and  urge  them  as  grounds 
of  reversal  on  appeai  from  the  final  Judg- 
ment. In  making  such  rulings,  no  matter 
how  mistaken  or  erroneous,  cne  court  was 
still  within  Its  Jurisdiction.  The  right  to  de- 
cide at  all  involves  the  right  to  mate  a 
wrong  ruling,  a  very  cmnforttaig  assurance 
to  all  courts.  See  Stromme  v.  Bleck,  110 
Minn.  472, 12S  N.  W.  1021;  aty  of  Winona  v. 
Minn.  Ry.  Omst  Ga,  25  Minn.  828. 

This  case  does  not  call  for  any  application 
of  the  statute  which,  within  certain  limita- 
tions, permits  a  defendant  to  make  special 
appearance  by  counsel  to  object  to  the  court's 
Jurlsdlctlaa.  Appellant  does  not  rely  on 
any  special  appearance  to  plead  to  the  Juris- 
diction. It  denies  any  appearance  thereto  at 
all,  either  general  or  special,  and,  as  no  serv- 
ice of  original  notice  of  the  amendment  Is 
shown,  it  assumes  that  the  trial  court  never 
acquired  Jurisdiction  to  give  any  effect  to 
such  amendment.  But  let  ns  for  a  moment 
note  the  difficulty  Into  whldi  this  contention 
leads.  Appellant  In  argument  asks  us  to  note 
and  keep  in  mind  that  It  has  never  in  any 
manner  appeared  to  or  recognized  the  amend- 
ment to  the  petition,  and  that  Its  moticm  to 
strike  was  made  In  the  case  as  It  was  orig- 
inally twougfat  upon  the  claim  for  the  lost 
shiiHDait  of  furs,  and  not  In  what  It  chooses 
to  call  the  "new  suit"  upon  the  alleged  ship- 
ments of  efsga.  Assuming  that  this  Is  true, 
then  the  error.  If  any,  In  permitting  the 
amendment  was  an  error  committed  in  the 
action  which  the  court  admittedly  had  Juris- 
diction to  try,  and  is  reviewable  only  upon 
appeal  from  the  Jndgmrat  entered  upMi  that 
issue.  No  appeal  from  that  Judgment  has 
been  taken.  See  State  v.  Georgia,  109  N.  C. 
310, 13  S.  E.  861;  Parker  v.  Harden,  122  N.  O. 
Ill,  28  S.  E.  962;  8<diool  District  T.  Ooi^er, 
29  Neb.  433,  4S  N.  W.  618;  Bank  v.  CarglU,  30 
Minn.  477,  40  N.  W.  570. 

It  may  be  true  (we  do  not  undertake  to 
decide)  that  It  was  error  to  allow  the  amoid- 
ment,  and  that  the  defhult  and  Judgmott 
whldi  iqn^lant  says  were  obtained  upon  the 
olatms  stated  In  the  amendm^t  were  errone- 


ously entered.  That  question  la  not  now  be- 
fore us. 

For  the  reasons  stated,  we  have  no  alters 
native  but  to  dismiss  the  appeal. 
Appeal  dismissed. 
All  the  Justices  concur. 


BANK  OF  COMMERCE  &  SAVINGS  V.  RAN- 
DELL.  (Ne.  21 7M.) 

(Supreme  Court  of  Nebraska.  Dee.  SI,  1B21.) 

(B^Ubu*  by  the  O^turt.) 

1.  Bills  aid  notes  ««=»938, 370,  373— Payee  aay 
be  "hoMar  Is  dsa  eearse";  frasd  aid  falhira 
of  eosslderatlos  sot  defeues  atalast  holtfsr 
la  due  eosrse. 

A  payee  who  receives  a  negotiable  instru- 
ment in  good  faith,  for  value,  before  maturl^, 
and  without  notice  of  any  infirmity  therein, 
from  a  bolder,  not  a  maker  or  drawer,  to 
whom  It  was  negotiated  as  a  completed  instm- 
ment,  is  a  holder  in  due  coarse  within  the  pur- 
view of  the  Negotiable  lostruments  Law  (Bev. 
St  1913,  11  5819-0B18)  so  as  to'  preclude  the 
defense  of  fraud  and  failure  of  consideration 
between  the  maker  or  drawer  and  the  holder  to 
whom  the  isBtrument  was  delivered. 

[Ed.  Note.— For  oUier  deftultioas,  see  WMds 
and  Phrases,  First  and  Seetmd  Seriea,  Holder 
in  Dae  Course.] 

2.  Bills  aid  notes  «=»537(4, 6)— Questions  of 
fraad  In  InospHon  and  knowledge  thereof  by 
pnrobaser  held  matters  for  the  Jnry. 

Evidence  examined,  and  Aeltf,  that  different 
minde  might  draw'  different  condosione  there- 
from as  to  whether  or  not  there  was  fraud 
in  the  hiception  of  the  note,  and,  if  so,  whether 
or  not  appellee  had  koowledge  thereof  at  the 
time  it.pnrchssed  the  note;  uuj.  therefore,  the 
case  should  have  been  submitted  to  the  Jury 
under  proper  InstmctlMis. 

Appeal  from  District  CSourt^  Douglas 
County;  Leslie,  Judge. 

Action  by  the  Bank  of  Commerce  &  Sav< 
Ings  against  Charles  C.  Randell.  Judgment 
for  the  plaintiff,  and  the  defendant  aiveals. 
Reversed  and  remanded. 

Orofoot,  Fraser,  Connolly  ft  Striker,  o£ 
Omaha,  for  aiqpellant. 
Mont^mery,  Hall  &  Toung,  of  Omaha,  tor 

appellee. 

Heard  before  M0BRI3SEY,  O.  J.,  and  Air 
DRICH,  FLANSBUBG.  and  ROSE,  JJ.,  and 
BUTTTON  and  COLBY,  DUtrlct  Judges. 

BUTTON,  District  Judge.  In  Novembtt, 
1018,  W.  A.  McCIaran  and  C.  A,  Lanagan  sold 
the  note  of  one  Randal  for  $10,000  to  the 
Bank  of  Commerce  &  Savings,  of  Duluth, 
Minnesota.  The  original  note  obtained  from 
Band^  by  McCIaran  and  Lanagan  was  In 
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payin«it  of  CCTtaln  shares  of  stock  In  the 
Onahman  Iron  Company.  Randell  claimed 
this  note  was  obtained  by  fraud  and  without 
ccHi^deration,  and  also  claimed  the  bank 
had  notice  of  theee  facts  at  the  Ume  it  pur- 
chased the  note.  The  sale  was  made  to  one 
Locber,  acting  president  of  the  bank,  and 
Lodier  claimed  he  had  no  knowledge  of  any 
infirmity  In  the  note  at  the  time  ct  purchase. 
Locber  fumiflhed  McClaran  and  Lanagan  a 
blank  note  of  the  bank,  and  the  note  was 
made  direct  to  the  bank  as  payee,  and,  at 
the  request  of  Locher,  ^e  sibares  of  stock  In 
the  Onahman  Iron  Company  were  deposited 
with  the  bank  as  collat^al. 

!Ihe  bank  dalmed  to  be  a  holder  of  the 
note  in  due  course,  and  that  the  defense  of 
fraud  was  not  available  to  the  defaidant  as 
against  it  We  are  ocmflranted  with,  three 
questions:  Oan  die  payee  named  in  a  nego- 
tiable ^promissory  note^  under  the  Negotiable 
Instruments  Law,  ever  be  a  bolder  in  due 
course?  If  so,  was  the  orlgliial  note,  ob- 
tained by  M<<3aran  and  Lanagan  from  Ran- 
dell, fraudulent  and  without  consideratkm? 
And,  If  ao,  did  the  bank  have  notice  of  sold 
facts? 

[t]  Taking  up  the  first  question,  we  be- 
liera  It  Is  necessary  to  consider  certain  see- 
tlfliis  of  Uie  Negotiate  Instruments  Law  in 
order  to  answ^  It  IntcOIlgeatly.  We  diall 
refer  to  the  sections  considered  as  contained 
in  the  Beriaed  Statutes  of  Ntfmuka  for  ttie 
year  1913. 

Section  6S70.  "A  holder  !□  due  course  is  ft 
holder  who  has  taken  the  Infltrament  under  the 
ft^owing  eoaditioas:  First,  that  it  Is  com- 
plete and  regnlar  upon  its  face;  second,  that 
he  became  the  luriUler  of  It  befors  It  was  orer- 
dne  and  without  notice  tiut  it  had  been  pre- 
Tiously  dishonored,  if  such  was  the  fact;  third, 
that  he  took  it  in  good  faith  and  for  value; 
fourth,  that  at  the  time  it  was  negotiated  to 
him  he  had  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person 
negotiatiDg  it" 

Section  6S4&  "An  instmment  is  negotiated 
when  It  is  transferred  from  one  person  to  an- 
other in  such  manner  as  to  constitute  the  trans- 
feree the  holder  thereof.  If  payable  to  bearer 
it  is  negotiated  by  delivery.  If  payable  to  or- 
der it  is  negotiated  by  the  indoraement  of  the 
bolder  completed  by  delivery." 

In  subdivision  4,  %  C370,  the  word  "nego- 
tiated" is  used.  Under  tbls  section  the  in- 
strument must  be  negotiated  if  the  one  who 
receives  It  is  to  be  a  holder  in  due  course. 
We  must,  therefore,  ascertain  the  meaning 
of  the  word  "negotiate"  as  used  In  the  stat- 
ute, and  also  whether  It  is  any  diCferent  than 
in  the  law  merchant  The  first  sentence  of 
section  5348  appears  to  be  a  complete  defini- 
tion of  negotiate  and  harmonizes  with  its 
meaning  in  the  law  merchant  In  the  case 
of  Liberty  Trust  Oo.  v.  Tilton,  217  Mass.  462, 
105  N.  E.  605,  L.  B.  A.  1916B.  144,  it  Is  held 
tbxt  the  s»roTlaU»  of  tiba  NegoUabl*  Instru- 


ments Law  that  an  instrument  Is  npgptiated 
by  delivery  If  payable  to  bearer,  while  it 
payable  to  order  it  Is  negotiated  by  the  In- 
dorsement of  the  holder  ccHnpIeted  by  deliv- 
ery, was  not  intended  to  Include  all  the  ways 
In  which  an  Instrument  might  be  negotiated. 
The  second  sentence  of  the  section  slm^y 
recites  the  two  usual  and  ordinary  ways  of 
n^otlatlng  an  Instl-ument.  In  the  case  at 
bar  McGIaran  and  Lanagan  signed  their 
names  on  the  back  of  the  note  with  their 
guaranty  at  the  time  they  delivered  It  to  the 
bank.  By  reference  to  sections  6877  and 
5507  it  appears  that  the  above  definition  la  In 
harmmy  with  the  I^ftalattve  Intent  Sec- 
tion 5907  says: 

"  'Holder*  means  th«  payee  or  Indnsee  of  a 
bill  or  note,  who  Is  In  poasesslai  irt  it  or  the 
bearer  thereof." 

Seetloii  fi877  sayt: 

"Every  holder  is  deemed  prima  fade  to  be  a 
h<4d«r  in  due  course." 

Bven  a  payee  who  gets  the  note  direct 
from  tlie  maker  Is  a  prima  fiid«  bolder  In 
due  course.  Of  course,  this  presumption  is 
rebutted  by  proof  of  the  fact ,  But  U  every 
holder  Is  deemed  a  ixrlma  fade  holder  In  toe 
course,  ttien  a  payee  who  got  tlie  note  from 
a  bolder,  aOier  than  the  makeor  or  drawo-,  is 
also  a  prima  facie  holder  in  due  oourae. 
Substituting  In  secti<m  5S70  the  equfvalent 
of  holder,  the  section  would  read: 

"A  holder  in  due  coarse  is  a  payee  or  indorsee 
of  a  bill  or  note,  who  is  in  possession,  of  it 
or  the  bearer  thera>f,  who  has  taken  the  in- 
stmment under  the  following  eonditloas,"  etc. 

The  statute^  then^  recognliea  that  a  payee 
may  be  a  holder  In  due  course,  nils  mean- 
ing la  so  obvious  that  the  Legislature  must 
have  intended  It  or  It  would  have  said  aOk- 
erwlse  In  plain  language.  Any  oth»  con- 
struction of  the  statute^kes  away  a  com- 
mon-law right  and  aaai  a  construction 
should  not  be  adopted  unless  the  plain  words 
of  the  act  compel  it  The  word  "negotiate" 
Is  properly  defined  in  the  first  sentence  of 
section  5370,  and  is  In  perfect  harmony  with 
the  other  sections,  which,  to  say  the  least, 
recognize  that  a  p&yee  may  be  a  holder  in 
due  course.  And  this  definition  is  not  mate- 
rially dlffereut  from  the  commim-law  defini- 
tion. 

We  conclude,  therefore,  that  a  payee  who 
receives  a  negotiable  promissory  note,  in 
good  faith,  for  value,  before  maturity,  and 
without  notice  of  any  infirmity,  frran  a  hold- 
er, not  the  maker,  to  whom  it  was  negotiat- 
ed as  a  completed  Instrument  Is  a  holder  in 
due  course  within  the  purview  of  the  N^o- 
tiable  Instrumente  Law,  so  as  to  preclude 
the  defense  of  fraud  and  failure  of  consld- 
»atlon  between  the  maker  and  the  holder  to 
wltom  the  instrumoit  vas  ddive^ 
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nilg  eondoslon  Is  sonxwted  by  a  kmg  line 
of  authorities  also  holding  the  N^tiable 
Instruments  Law  has  not  changed  the  law 
merchant  in  this  respect 

"A  promtsaorr  oote,  complete  as  to  form  and 
payable  to  a  named  person  may  be  negotiated 
to  tbat  person  hj  bdng  sold  to  hlnn  or  taken 
hj  him  for  valne.  This  is  the  common  and  pop- 
ular dgnification  of  the  word.  It  was  the  sense 
in  which  it  was  used  in  the  law  msrdumt  before 
the  negotiable  instrnnienta  act.  Its  meaning 
hEis  not  been  changed  by  the  act.  •  *  *  The 
word  *negotiate,'  being  defined  tbns  In  the  act 
and  being  girea  a  definition  in  conformity  to 
that  attached  to  it  by  the  common  law  before 
the  passage  of  the  act,  it  must  be  held  to  have 
the  same  meaning  throngboQt  the  statute,  in 
the  abaence  of  a  strong^  eounterrailiiig  con- 
text reqidring  a  different  signi^tion.**  Liber- 
ty Trust  Go.  T.  Tilton,  217  Mass.  48%  105  N. 
B.  60S,  L.  B.  A.  1915B,  144. 

See,  also,  Merchants*  Nat.  Bank  r.  Smith, 
fi»  Mont  280,  106  Pae.  523;  RedfleLd  t. 
Wells,  31  Idaho.  415,  173  Pae.  640 ;  Johnston 
V.  Knlpe,  260  Pa.  504,  105  Atl.  705,  L.  II.  A. 
1918E,  1042 ;  Brown  v.  Bowan,  91  Misc.  B^. 
220,  154  M.  T.  Supp.  1098;  Figuers  t.  Fly, 
137  Tenn.  358,  193  S.  W.  117;  Dixon  t.  Dix- 
on, 81  Vt  450,  76  Am.  Dec.  128;  Whlte-Wil- 
s«i-Dr«w  Co.  T.  EgelhotC,  96  Ark.  106,  131 
S.  W.  208. 

In  the  case  of  Ex  parte  Goldbeiv  &  Lewis, 
191  Ala.  856,  67  South.  839-842,  U  B.  A. 
1916F,  «t7,  we  find  the  court  speaking  of  the 
-law  merchant,  using  the  following  very  ap- 
IKY^riate  language: 

"The  law  merchant  is  essentiany  the  crea- 
tion of  the  business  world,  whose  practices 
have  hardened  Into  prlndples,  and  these  princi- 
ples have  been  shaped  and  polished  for  cen- 
turies by  the  lapidaries  of  the  law,  all  to  one 
supreme  end,  viz.  the  protection  of  a  bona  fide 
holder  for  value  who  has  acquired  a  negotia- 
ble instrument  in  the  due  course  of  trade  or 
business.  Only  such  protection  can  give  con- 
fidence, and  only  cuifidence  can  give  free  cur- 
rency to  any  medii^  of  exchange.  This  is  the 
capstone  of  the  structure  known  as  'commer- 
ci^  law.'  Its  codification  into  a  uniform  nego- 
tiable Instruments  law  has  been  accomplished, 
not  for  the  purpose  of  altering  any  of  its  es- 
sential principles,  and  certainly  not  for  the 
purpose  of  destroying  or  weakening  its  cardinal 
principle,  but  for  the  purpose  of  harmonizing 
certain  minor  differences  existing  in  the  TSri- 
ous  jurisdictions." 

Some  courts  seem  to  hold  that  the  whole 
of  section  5348  must  be  read  together  in 
reaching  a  definition  of  the  word  "negoti- 
ated" as  used  in  the  Negotiable  Instruments 
Law.  Appellant  cites  numerous  cases,  some 
holding  to  this  view,  others  when  rightly  un- 
derstood, not  sustaining  such  contention.  We 
ttukU  notice  a  few  of  them  herein. 

The  main  case  Is  Vander  Floeg  t.  Van 
Zuuk,  135  Iowa.  350,  112  N.  W.  807,  13  L. 
B.  A.  (N.  S.)  490,  124  Am.  St  Bep.  276.  In 
this  case  the  two  defendants,  Van  Zuuk,  ware 


to  have  been  Joint  makers  wlOi  one  Pot- 
hoTm.  The  note  was  signed  1^  tha  two  de* 
fendants  in  blank.  The  blank  was  turned 
over  to  Pothov^  who  filled  It  out  payable 
to  plaintiff,  or  ordsr,  tor  92fiOO,  and,  being 
Indebted  to  plalntlfl  in  said  amount,  deUrer- 
ed  it  to  him.  The  plalntlfl  bad  no  knowl- 
edge of  the  facta.  Pothoven  never  was  the 
holder  oi  a  comsdeted  Instrumwt,  nether 
did  he  give  any  consIderatliHi  for  It  Indeed, 
he  would  have  been  a  Joint  maker  had  he 
done  as  he  agreed  with  the  defendants.  He 
never  possessed  an  Instrument  he  could  ne- 
gotiate. Potboven  defrauded  the  xOalntifl 
and  defendants.  He  was 'not  the  holder  of 
a  promissory  note,  for  it  was  a  blank  as 
delivered  to  him.  The  statutory  definition  : 

"An  instrument  la  negotiated  when  it  is  trans- 
ferred from  one  person  to  anotiksr  in  such  man- 
ner as  to  constitute  the  transferee  the  holder 
thereof 

— contemplates  an  Instrument  and  a  holder. 
Fothoven  was  neither,  within  the  meaning 
of  the  Negotiable  Instruments  Iaw.  He  was 
In  possession  of  a  blank  oidy.  The  statutory 
definition  of  "holder"  Is: 

"  'Holdeif  means  the  payee  or  indorsee  of  a 
bill  or  note,  who  is  tu  possession  of  it,  or  the 
bearer  thereof." 

Potboven  was  not  tbe  bearer  €t  a  com- 
pleted note.  Under  the  law  merchant  the 
plalntlCt  would  have  been  a  bolder  in  due 
course.  The  Negotiable  Instruments  Law 
has  changed  the  law  merchant  In  this  re- 
spect as  It  deals  with  a  completed  Instru- 
ment only.  The  Iowa  court  was  rl^t  In 
holding  plaintiff  was  not  a  holder  In  due 
course  under  our  N^tlaUe  Instruments 
Law.  However,  the  Iowa  court  say: 

"We  do  not  mean  to  say  that  In  no  case  can 
the  person  named  as  payee'  in  a  negotiaUe  in- 
stmment  be  the  holder  tiiereof  In  due  coarse.' 
If  A.,  purchasing  a  draft  to  be  transmittad  to 

B.  in  payment  of  A.'s  debt  to  B.,  causes  the 
draft  to  be  drawn  payable  to  B.,  no  doubt  A.  is 
the  holder  of  such  draft  and  B.  taking  it  for 
value  becomes  a  holder  in  due  course." 

As  this  hypoCbecated  case  Is  not  dlff»«it 
in  principle  from  the  case  at  bar,  we  fed 
the  Iowa  case  Is  not  an  authority  against 
our  conclusion  herein. 

The  case  of  Brltton  Milling  Go.  v.  Wil- 
liams (S.  D.)  184  N.  W.  265,  seems  tO  sustain 
appellant's  ctmtentlon,  and  Is  the  last  ex- 
pression of  any  court  on  the  subject,  so  far 
as  we  have  beax  able  to  ascertain.  We  are 
constrained  to  the  belief  that  Ukls  case  is 
based  upon  a  misunderstanding  of  the  Iowa 
case,  and  also  the  Herdman  Case  cited  there- 
in, and  Is  contrary  to  the  weight  ot  autluw- 
Ity. 

The  Oregon  case  dted,  under  the  facts 
existing  therein,  is  not  an  anthwlty  against 
our  posUion  herein.  This  seems  clear  from 
a  later  dedilon  of  Qiftt  oonr^  Simpson  t. 
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First  Nat.  Bank,  9i  Or.  147.  m  186  Fa& 
ftl3-»17,  where  It  la  atated: 

**Noaiing  iflid  hi  the  opinion  rendered  In 
Bank  of  Gresham  r.  Walch,  76  Or.  272,  147 
Pae.  684,  should  be  construed  to  mean  that 
this  court  is  committed  to  the  doctrine  that  un- 
der the  Negotiable  Instruments  Law  the  pajree 
is  never  a  holder  in  due  course." 

It  will  serre  no  useful  purpose  to  dlscnsa 
any  more  ot  the  authorities  cited.  Scnne 
oi  item  seem  to  sustain  appellant's  positl<m, 
ottaoB,  we  believe,  do  not^  when  rl^tly  un- 
derstood. We  are  settaflad  a  payee  In  a 
n^iotlable  Inatruinent  may,  mder.  onr  Ne- 
gotiable Instrumenta  Law,  as  be  eonld  at 
cfHomon  law,  be  a  holder  In  due  coone,  and 
that  the  great  weight  oi:  auttwrlty  so  hidds. 
We  also  believe,  npcm  prindpl^  this  la  the 
logical  position. 

Tbe  settled  law  is  fluit,  where  the  defense 
Interposed  is  fMud  In  tbe  Incepthn  of  tbe 
note,  and  there  Is  evidoice  to  support  nadi 
defense,  the  burden  is  upon  the  plaintiff  to 
prove  mat  he  Is  a  bona  fide  bolder  for  value 
There  Is  no  question  but  that  aK>ellee  was 
entltted.  In  tbe  case  at  bar,  to  have  gone  to 
the  Jury  on  this  proposition.  Therefore,  tbe 
only  question  remaining  is:  Did  ani^buit 
furnish  evidence  sufficient  on  tbe  qnestKm  <tf 
fraud  and  failure  of  consideration,  end  ap- 
pellee's knowledge  thereof,  to  have  mtitled 
him  to  have  gono  to  the  jury? 

As  to  the  questlcm  of  fraud  It  Is  neces- 
sary to  examine  the  proof.  BandeU  was  tt^d 
Iv  HcClann,  Lanagan,  and  Lyons  that  there 
was  an  abundance  of  ore,  that  there  were 
many  tms  belnff  mined  dally,  that  a  great 
deal  of  ore  had  been  marketed  and  the  money 
for  it  would  be  paid  at  once,  and  that  dlv- 
IdoidB  would  be  paid  almost  from  the  start 
at  10  per  cent  a  quarter  and  would  soon 
pay  tbe  note^  BandeU. was  further  toAA  that 
many  carloads  of  ore  were  being  mined  dally 
and  that  tlO  men  were  at  work  In  the  mines, 
that  there  waa  a  good  demand  tox  the  ore, 
and  that  on  sales  were  cimtracted  for  five 
years  ahead,  so  that  their  profits  were  as- 
sured, even  if  the'  war  closed :  that  there 
were  mlUlons  of  tons  of  ore  untouched,  that 
they  knew,  as  drillings  had  been  made,  that 
th^  bad  the  best  of  machinery,  and  they 
were  selling  $500,000  of  stock  to  obtain 
money  to  operate  the  mine  and  to 'develop 
new  ones. 

These  statements,  in  the  main,  were  false. 
There  never  was  a  40  per  cent  dividend,  and. 
in  fact,  no  dividends  of  any  Importance,  cer- 
tainly Insultlcient  to  pay  any  part  of  the 
note.  The  mine  closed  down  in  tbe  fall  of 
1919,  and  this  Is  when  BandeU  discovered 
the  truth  for  the  first  time.  BandeU  had 
no  experience  in  the  mining  trasiness.  and, 
of  course,  trusted  to  these  men,  McCnaran, 
Lanagan,  and  Lyons.  BandeU  testified  that 
these  ratal  sort  of  hnmotlzed  him.  One  can- 
not read  this  record  without  cfmcludinc  that 
BandeU's  mind  waa  controlled  by  thaee  mn. 


and  that  tb^  dictated  the  contract  on  boQi 
sides  and  there  never  was  a  meeting  of  tbe 
minds,  the  first  requisite  of  every  valid  con- 
tract 

Section  5373  of  the  Negotiable  Instruments 
Lew  provides: 

*^e  tiUe  of  a  person  who  negotiates  an  in- 
stmment  Is  defective  within  the  meaning  of 
this  chapter  vhen  he  obtained  the  instnunent, 
or  any  signature  thereto,  by  fraud,  duress  or 
force  and  fear,  or  other  unlawful  means,  or  for 
an  illegal  consideration,  or  when  he  negotiates 
it  in  breach  of  faith,  or  under  such  drcnm- 
Btances  as  amount  to  a  fraud.'* 

[3]  It  would  seem,  ttaerefors.  from  what 
has  been  said,  that  it  was  a  question  of  fact 
for  tbe  jury  to  determine  whether  or  not 
McOlaran  and  Lanagan  obtained  the  first 
note  from  BandeU  by  fraud,  within  the  mean- 
ing of  section  5373,  above  quoted.  The  Jury 
might  well  bffve  found  that  tbe  repreaenta- 
tlona  were  made  as  statements  of  facts,  that 
tbey  were  untrue,  and  known  at  the  time 
to  be  untrue,  or  else  made  recklessly  upon 
Insufficient  iuformatiou;  that  they  wore 
made  with  Intent  to  defraud  and  for  the  por^ 
pose  of  inducing  BandeU  to  act  upon  them; 
and  that  he  did  so  act  and  was  thereby  dam- 
aged. If  the  Jury  so  found,  surely  there 
was  snffldent  evidence  to  have  sustained 
the  verdict  And  this  was  the  test,  although 
tbe  court  might  have  thought  the  finding 
should  have  been  othwwlse.  To  aay  the 
least,  it  seems  to  us  there  was  sufficient  evi- 
dence to  have  gone  to  the  Jury  on  the  ques- 
tion ct  fraud. 

Section  6874.  "To  constltote  notice  of  an  In- 
firmity in  the  instrument,  or  defect  in  the  title 
of  the  person  negotiating  the  same,  the  person 
to  whom  it  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  defect,  or  knowl- 
edge of  such  facts  that  bis  action  in  taking  the 
ioatnuaent  asunutted  to  bad  faith." 

McClaran  stated  In  his  testimony  that  he 
thought  he  told  Locber  what  the  note  was 
given  for;  that  is,  what  Band^  received 
for  the  note.  Lanagan.  In  bis  testlmcmy, 
seemed  to  think  Locher  was  told  aU  abont 
tbe  deal,  but  Inalated  on  giving  his  eondn- 
slons.  Locber  himself  wouU  not  say  une- 
quivocally be  was  not  told  wbat  the  note  was 
given  for.  Locher  held  a  contract  t<a  tb9 
sale  of  Onabman  Iron  Company  ore  and 
must  have  known  Uttle  ore  was  being  mined 
and  sold.  Locher  testified  he  knew  at  tbe 
time  be  deUvered  the  blank  note  to  McGlaran 
and  Lanagan  that  they  alroidy  hdd  Ban- 
deU's note.  He  knew,  therefore,  he  was  to 
get  a  renemil  note^  He  testified  be  did  not 
know  the  note  was  at  tbe  First  National 
Bank  at  Uie  time  be  gave  tbe  blank  to  Mc- 
Glaran and  Lanagan,  bo  that  tbe  roiewal 
note  mU^t  run  to  tbe  bank  as  paye&  He 
requested  McClaran  and  Lanagan  to  have 
Bahdell  put  up  tbe  dbnres  of  stock  he  bdd 
as  collateraL  He  knew  a  note  was  at  the 
nrst  National  Bank  McGlaran  and  Tanspm 
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liad  to  meet,  presnmsbly  because  Randell 
liad  failed  to  pay  It  Under  these  drcum- 
Btances  the  Jury  might  well  hare  concluded 
that  Locher  knew  the  original  Kandell  note 
was  given  for  these  shares  of  stock  In  the 
.Onahman  Irtm  Company,  and  that  the  note 
was  obtained  by  fraud  and  without  consider- 
ation. Indeed,  the  jury  might  well  have  con- 
cluded that  Locher  made  McGlaran  and  Lan- 
agan  the  agents  of  the  bank  to  obtain  this 
renewal  note  and  the  shares  of  stock  as 
collateral  for  the  bank.  If  the  jury  so  found, 
then  the  bank  could  not  have  been  a  holder 
in  due  coarse.  These  were  conclusions  the 
jury  might  hare  drawn  from  the  evidence, 
and,  If  they  had,  a  verdict  based  thereon 
would  have  bem  sustained  by  the  evidence; 
If  different  minds  could  have  drawn  different 
conclusions  from  the  evidence,  then  the  case 
should  have  g<me  to  the  jury.  8  0.  J.  496, 
S  706  et  seg. :  Lahrman  v.  Bauman.  76  Neb. 
846,  107  N.  W.  1008;  Central  Nat  Bank  v. 
Urlcson,  02  Neb.  896,  138  N.  W.  S63;  Amd. 
Adm'r,  V.  Ayleswortb,  145  Iowa.  185,  123  N. 
W.  1000,  29  L.  B.  A.  (N.  S.)  638;  Mee  v. 
Carlson,  22  S.  J>.  36&,  U7  N.  W.  1033,  29 
L.  R.  A.  (N.  S.)  851. 

Under  the  evidence,  facta,  and  circum- 
stances in  this  case,  it  should  have  been  sub- 
uutted  to  the  jnry  under  proper  instructions, 
and  the  judgment  of  the  lower  court  Is 
wrong,  and  the  case  is  reversed  and  re- 
manded. 


MoQINjLEY  V.  FORREST.    (No.  21768.) 
(Supreme  Court  of  Nebraska.  Dec.  21.  im.) 

(SyUabut  bv  (hurt.) 

VoDtfor  and  pBrchaser  «=»203— Loss  fren  bani- 
tsB  bulEdings  after  oontraot  aatf  before  oon- 
vsyance  held  to  fall  on  parohaser,  la  abseaoo 
of  oontrary  aBreement. 

Where  a  contract  for  the  sale  of  land  is  en- 
tered Into  containing  no  express  prorlsion  as 
to  who  sboold  bear  the  loss  in  ease  of  Uie  de- 
strnction  of  the  bnOdingB  thereon,  or  that  the 
vendor  shoold  deliver  the  land  with  the  build- 
ings thereon  In  tiia  same  situation  as  when  the 
contract  was  made,  or  words  of  sln^Uar  import, 
and  the  buildings  on  the  land,  through  no  fault 
of  either  party,  are  accidentaU;  destroyed  by 
fire  pending  the  contract  and  before  convey- 
ance, the  vendor  having  at  the  time  of  the 
sale  a  fee*Blmple  title  and  tiiere  being  no  de- 
fault on  the  part  of  the  purchaser,  the  loss  in 
equity  will  Call  upon  the  purchaser,  he  being 
regarded  as  the  real  owner. 

Dean,  J.,  dissenting. 

Appeal  trcm  District  Coort,  Edtncaster 

County;  Morning,  Judge. 

Action  by  William  J.  McGlnley  against 
Martha  Forrest  Decree  for  plaintiff  for 
-specific  performance  and  allowing  an  abate- 


ment of  the  purchase  price  to  tbe  extent  of 
insurance  money  collected  for  destroyed 
buildings,  and  the  plaintiff  appeals  and  the 
defendant  brings  a  cross-appeal.  Affirmed. 

Claude  S.  Wilson  and  Albot  S.  Johnston, 
botii  of  Lincoln,  for  appellant 
a  C.  riansbnrs.  <a  Lincoln,  for  appellee. 

Heard  before  LETTON,  DBAN,  and  DAT, 
JJ.,  and  OOSS  and  COBCOBAN,  DistMet 
Judcea. 

DAT,  J.  Tbia  Is  an  actloii  tat  specific  per^ 
formance  of  an  execatory  oontract  for  the 
sale  of  obtain  lands,  bnmgbt  by  tbe  assignee 
of  tin  pnicbasw  against  the  voidor.  /The 
plalntlfl  prayed  for  a  decree  of  ape(^'pn<> 
formance,  with  an  abatemnt  of  the  pnrchaae 
price  to  Qte  extent  of  tbe  value  oC  a  boose 
upon  the  premiaee,  which  had  ben  deetroyed 
by  fire  after  the  date  of  tbe  contract  Tba 
plaintiff  also  prayed  tliat  should  spedflc  per- 
formance wltta  abatonent  frcnn  the  poHdiaae 
price  be  denied,  tbe  defendant  be  decreed 
to  return  to  the  piafattff  the  purdiaae  mon- 
ey which  bad  theretofore  been  paid  upon 
the  contract.  Tbe  trial  court  mterad  a  d» 
cree  for  the  plaintiff  for  spedflc  performance, 
and  allowed  Um  an  abatement  of  tbe  pnr- 
chase  price  to  tbe  extent  of  tbe  insannc* 
money  wtak^  tbe  defaid«nt  had  ocfllectsd. 
From  this  judgment  tbe  plaintiff  appeals.  He 
nov  a  As  that  ibis  courts  upon  m  trial  de 
novo,  grant  spvAfie  pert  onnance  of  tihe  can- 
tract,  and  that  it  decree  tbe  loss  occaMmed 
by  tbe  deatmetion  of  tbe  bouse  to  ftU  i^on 
file  vendw,  and  tbat  the  pnrchaae  lulce  be 
abated  to  tike  extoit  of  the  fnll  value  of  tbe 
bouse. 

Tbe  facts  out  trf  whlcb  the  controversy 
arises  are  as  follows:  On  July  2,  1919,  the 
defendant,  Martha  Forrest  vtao  was  Oie  fee 
owner  of  the  W.%  of  tbe  N.  of  section 
11,  township  9,  range  T  east  of  tbe  sizdi  p. 
m.,  in  Lancaster  coun^,  N^>raska,  ottered 
into  a  written  contract  iritb  one  Jacob  M. 
Miller,  by  the  terms  of  ^Icb  she  agreed,  up- 
on the  payment  of  the  purchase  price  by  said 
Miller  in  accordance  with  the  provisions  of 
the  contract,  to  convey  to  him  satd  lands  by 
warranty  deed  free  and  clear  of  all  incum- 
brance.. The  contract  provided  that  the  pur- 
chase price  to  be  paid  by  Miller  was  fl6,400, 
payable  as  follows:  $1,000  cash  at  the  time 
of  the  making  of  the  contract,  $5,400  on  or 
before  March  1,  1920,  and  Miller  to  execute 
a  mortgage  for  $10,000  upon  the  lands  due 
in  ten  years  with  interest  at  6^  per  cent 
payable  semiannually  from  March  1,  1920, 
with  the  privilege  of  paying  Instalments 
thereof  on  any  interest  paying  date.  Tbe 
contract  further  provided  that  its  covenants 
and  agreements  should  be  binding  upon  the 
heirs,  executors,  administrators,  and  assigns 
of  the  respective  parties.  Tbe  contract  was 
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asslsned  bj  Miller  to  William  jr.  HcClnley, 
the  plalntlfl  herein.  At  the  time  of  the  mak- 
ing of  the  contract  the  land  was  leased  to  a 
tenant  until  March  1,  1920,  aqd  full  posses- 
sion was  not  to  be  given  to  the  purdiaaer  un- 
til that  date.  He  was,  however,  accorded  the 
privilege  of  entering  upon  the  stnbble  land 
and  sowing  fall  wheat  This  right  he  exer- 
cised. At  the  time  <tf  tiie  execution  of  the 
coBtmct  there  was  <m  said  premises  a  frame 
bouse,  estimated  to  be  worth,  by  the  plain- 
tlTa  witnesses,  from  $2,000  to  $8,600,  and  by 
defendant's  witnesses  as  low  as  fBOO.  The 
defendant  had  insurance  upon  the  building  in 
the  sum  of  fSOO  which,  aitae  tiie  destruction 
of  the  house  by  fire,  was  inld  to  the  defend- 
ant The  house  was  destroyed  by  Are  on 
Jannaiy  15, 1020,  through  no  fault  or  neglect 
of  ^ther  of  the  parties.  The  defendant  at 
tiie  time  waa  the  owner  of  a  fee«imp1e  title, 
and  was  In  position  to  convey  the  land  in  ac- 
cordance with  the  terms  of  his  contract  and, 
at  the  time,  there  wai^  no  d^ult  of  the  con- 
tract on  the  part  of  the  pun^ser.  The  sole 
quesU(m  presented  by  ttie  reoord  is  aa  to 
which  of  the  partly  vendor  or  purdiaaer, 
idiall  suffer  the  loss  of  the  bulldtaig  destroy- 
ed by  Are.  Of  amrse,  it  would  be  compe- 
tent fbr  the  parties  to  agree  aa  to  which  of 
tliem  should  bear  tbe  loss  in  case  of  an  ac- 
cidental destruction  of  the  property,  but  in  the 
case  before  us  the  contract  is  silent  upon  that 
subject 

While  the  anthorltlee  are  not  entirely  uni- 
form, the  great  weight  of  Judicial  decislonB, 
as  well  as  text-writers,  upon  this  subject 
support  tbe  view  that  where  a  contract  for 
the  sale  of  land  contains  no  express  provi- 
sion as  to  which  party  shall  bear  the  loss  In 
case  of  deatmctlon  of  the  building  thereon 
before  the  final  delivery  of  the  deed,  or  that 
the  vendor  should  deliver  the  land  with  the 
buildings  thereon  In  the  same  situation  as 
when  the  contract  was  made,  or  words  of 
similar  Import,  and  the  buildings  on  the  land 
are  accidentally  destroyed  by  fire,  through  no 
fault  of  either  party,  pending  tbe  contract  and 
before  conveyance,  the  vendor  having  at  the 
time  of  the  sale  a  fee-simple  title  and  there 
being  no  default  on  tbe  part  of  the  purdiaser, 
the  loss  in  equity,  as  vpoa  a  bill  for  specific 
performance,  will  fall  upon  the  purchaser,  he 
being  regarded  as  the  real  owner.  ^Ul  of  the 
decisions  agree  that  the  loss  should  be  borne 
by  tbe  owner,  but  there  Is  some  diversity  of 
ifsSaim  upon  the  question  aa  to  which  party, 
yvadox  or  purchaser.  Is  to  be  regarded  as  the 
oiwner.  The  cases  suKMWtlng  ibe  majority 
rnle  ^  baaed  vpoa  the  tbeory  that  equity 
regards  that  as  done  which  ought  to  be  done, 
and  tbati  ^isn  a  valid  and  wforceable  om- 
trmok  tor  tlw  sale  of  land  baa  been  made^ 
equity  will  regard  tbe  vendor  aa  holding  tbe 
title  fat  the  benefit  of  the  purchaser,  and  the 
porduiBer  aa  boldfa^  tbe  unpaid  pnrdiase 
DHmey  for  tbe  bMiefit  of  tbe  vendor,  and  that 


therefore,  the  purchaser  most  be  regarded  in 
equity  as  the  real  owner. 

The  leading  case  In  which  the  rule  Is  an- 
noimced  is  Paine  v.  Heller,  6  Yes.  Jr.  (Eng.) 
349,  and  this  rule  has  been  followed  by  uian>' 
state  decisions  In  this  country,  among  them 
the  following:  Marks  v.  Tlchenor,  85  Ky. 
536,  4  S.  W.  225;  Skinner  &  Son's  Oo.  v 
Houghton,  92  Md.  68,  48  Atl.  85,  84  Am.  St 
Bcp.  48B ;  Thompson  v.  Norton,  14  Ind.  187 : 
Lombard  T.  Oblcago  Slnal  C<ngregation,  61 
111.  477;  Manning  v.  North  BrWab  ft  Mercan- 
tile Ins.  Go..  128  Mo.  App.  456, 00  S.  W.  1005; 
Marion  T.  Wblcott  68  N.  J.  Eq.  20,  60  Atl. 
242;  Sntton  t.  Davis,  143  N.  a  474,  65  8.  E. 
844;  Dunn  r.  XakiBb,  10  OkL  388,  61  Pac. 
926;  Woodward  t.  McCoUnm.  16  N.  D.  42. 
Ill  N.  W.  623;  Reed  v.'Lofeena,  44  Pa.  200,  84 
Am.  Dec.  426 ;  Wetsler  v.  Dnfty,  78  Wis.  170, 
47  N.  W.  184.  12  Ll  B.  A.  178;  Bremr  t. 
Heriwrt  80  Md.  801,  96  Am.  Dec.  682 ;  SeweU 

Underhlll.  107  N.  Y.  168,  90  N.  B.  430,  27 
L.  R.  A.  (N.  S.)  283.  134  Am.  St  Rep.  863.  18 
Ann.  Caa.  795.  See,  also,  note  under  Sewell 
r.  Underiilll,  27  U  R.  A.  (N.  S.)  233;  39  Cyc. 
1641;  2TR.  O.  L.  655,  {  203. 

In  Lombard  v.  Ohlcago  Slnal  Gongregatiott, 
supra,  the  court  pointed  out  that  there  la  a 
difference  In  the  rights  and  relations  of  the 
parties  In  the  ordinary  case  of  an  executory 
contract  tot.  tbe  sale  of  land  at  law  and  in 
equity,  and  it  was  beld  that  in  law  the  coo- 
tract  conferred  upon  the  vendee  a  mere  right 
of  action,  the  estate  remaining  in  the  vendor 
and  the  unpaid  purchase  money  remaining 
that  of  tbe  vendee.  In  equity,  however,  the 
estate  from  the  making  of  the  contract  is 
regarded  as  tbe  real  property  of  the  vendee, 
attended  by  most  of  the  incidents  of  owner- 
ship, and  the  purchase  money  as  that  of  the 
vendor,  whether  there  is  a  sound  distinction  to 
be  drawn  between  the  rights  of  the  parties 
In  law  or  in  equity,  it  is  not  necessary  to  de- 
termine, but  it  is  proper  to  note  that  In  some 
of  the  decisions  In  which  the  minority  rule 
is  announced  the  actions  were  at  law. 

Tbe  rule  above  announced  Is  not  applicable 
unless  there  is  an  ability,  as  well  as  a  will- 
ingness, on  the  part  of  the  vendor  to  convey, 
and  It  has  been  held  that  where  the  v^or  Is 
In  a  position  where  he  cannot  make  title  ac- 
cording to  the  contract  and  the  proi>erty  is 
damaged,  the  loss  will  fall  upon  the  vendor. 
The  case  of  Kinney  v.  Hickox,  24  Neb.  167.  38 
N.  W.  816,  cited  by  the  am;)eUaut  falls  .within 
the  exception  to  the  rule.  In  Qiat  case  at 
the  time  of  the  loss  the  vendor  was  not  In  a 
position  to  convey  good  title.  There  were 
certain  Uens  upcm  tbe  pr^nlses  which  be 
could  or  would  not  remove,  among  them  being 
taxes,  a  Judgmait  and  a  medianlc'a  lien. 
Otbor  cases  dted  by  appellant  were  eUber 
law  aetiona,  or  within  the  minority  rule. 

No  claim  la  made  by  the  defwidairt  that 
there  was  an  improper  appUcatlcm  ot  the 
money  collected  on  tbe  Insurance  policy,  and 
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that  Question  will  not  be  discussed  fartbei 
than  to  say  that,  under  the  drcumstances 
established,  It  would  seem  that  the  trial  court 
was  correct  in  abating  the  contract  purchase 
price  to  the  ezt^t  of  tlie  Insurance  money 
collected. 

The  decree  of  the  district  court  Is  right, 
and  the  Judgment  is 
Affirmed. 

DBAN,  X  (dissenting).  While  the  author- 
Itles  conflict,  In  respect  of  the  sole  question 
which  Is  presented  by  the  record,  it  does 
not  appear  that  the  great  weight  of  authority 
supports  the  rule  adopted  by  the  majority. 
I  respectfnily  submit  that  a  drastic  rule, 
which  is  admittedly  based  upon  a  legar  llction, 
has  been  adopted,  and  a  reasonatde  and  well- 
recognized  rule  of  law,  which  Is  applicable 
to  the  facts,  has  beeu  Ignored. 

When  the  rule,  adopted  by  the  majority.  Is 
applied  in  the  present  case  to  the  facts  be- 
fore us,  Its  Injustice  Is  apparent  The  con- 
tract, as  made  by  the  parties,  is  so  simple 
In  form  and  so  clear  in  expression  that  it 
affords  no  room  for  strained  and  technical 
Interpretation.  It  should  be  enforced  only 
as  made.  An  element  should  not  be  inter- 
polated that  was  not  In  the  minds  of  the  p&v- 
ties  when  the  contract  was  made.  When 
the  buildlntrs  w^ve  destroyed,  the  time  fixed 
by  the  parties  for  the  delivery  "(rf  the  deed 
and  property  to  the  vendee  had  not  yet  ar- 
rived. True,  as  the  opinion  suggests,  the 
parties  might  have  agreed,  in  their  contract, 
as  to  which  at  them  should  suffer  the  loss  of 
the  building  In  case  of  fire  or  other  casualty. 
A  sufficient  answer  is  that  they  made  no  such 
agreemmt.  In  the  language  of  the  opinion, 
"the  contract  Is  silent  upon  that  subject" 
Is  not  the  law  fulfilled  when  the  contract  Is 
enforced  to  which  the  parties  themselves 
gave  voice?  The  main  opinion,  after,  ob- 
serving that  the  contract  contains  "no  ex- 
press provision  as  to  who  should  ttear  the 
loss,"  straightway  proceeds  to  Impose  the 
loss,  for  which  the  parties  made  no  provision, 
upon  the  vendee.  This  was  done  by  the  grace 
of  a  l%al  Action  which  is  said  to  have  origi- 
nated In  England,  and  which  has  been  adopt- 
ed In  some  of  the  states.  The  rule  Is  not 
properly  applicable  to  the  facts  before  us, 
nor  Is  it  supported  by  the  cited  English  case. 

It  Is  elementary  that.  In  the  absence  of 
fraud  or  of  mistake  or  of  ambiguity  in  the 
terms  of  a  contract,  the  duty  of  the  court 
Is  tally  accomplished  when  It  enforces  con- 
tractual obligations  according  to  the  plainly 
expressed  provisions  of  the  contract  The 
court  should  not  supply  material  stipulations 
nor  in  any  case  make  a  contract  for  the 
parties.  Gleariy,  the  vendor,  who  was  In 
possession,  should  be  compelled  to  account 
to  the  vendee  for  the  reasonable  value  of 
that  which  he  contracted  to  deliver  but  did 
not  deliver.  From  the  viewpoint  of  natural 
lostlce^  OS  some  law-viltos  express  lt»  and 


teom  a  practical  TlewpoAnt  and  to  reasmis 
that  are  obvious,  the  party  in  possession 
should  be  holden  for  the  loss.  I  respectfnily 
submit  that  the  rule  to  which  the  majority 
opinion  commits  the  court  has  been  adopted, 
not  because  It  appeals  to  the  reasw  or  to 
the  conscience,  nor  because  It  Is  right,  but 
merely  because  the  weight  of  authority  Is 
said  to  be  on  that  slda  The  weight  of  evi- 
dence Is  not  determined  by  counting  the 
witnesses,  and  by  the  same  token  the  better 
rule  is  not  always  determined  by  counting 
the  authorities. 

When  the  authorities  conflict  as  between 
two  oppodng  rules  of  law.  the  court  should 
choose  the  rule  that  more  nearly  accords 
with  reason  and  with  settled  principles  of 
equity.  The  question  before  ub  la  new  In 
this  state,  but  it  hus  been  discussed  at  somv 
length  in  other  states.  In  Wicks  v.  Bowman, 
5  Daly  (N.  Y.)  225,  it  was  held  that,  while  it 
may  be  equitable  and  just  that  the  vendee 
should  bear  the  loss  where  the  building  is 
burned  down  after  he  enters  upon  the  posses- 
sion, "it  Is  not  Just  nor  equitable  to  impose 
it  upon  him  whilst  the  vendor  Is  in  posses- 
sion of  the  premises." 

Sewell  V.  "Underhlll.  197  N.  T.  168,  90  N. 
E.  430,  27  L.  R.  A.  (N.  S.)  233,  184  Am.  St. 
Rep.  S63, 18  Ann.  Cas.  795,  cites  and  approves 
the  rule  of  law  announced  in  the  Wicks 
Case.  But  the  decision  In  the  Sewell  Case 
turned  on  another  point,  as  the  discussion 
of  the  facts  In  the  body  of  the  opinion  dis- 
closes. It  Is  there  said: 

"The  title  was  accepted  and  the  contract  was 
coDBummated,  prior  to  the  fire,  and  what  was 
deferred  was  the  matter  of  placing  the  deed 
and  the  mortgage  upon  the  records;  a  formali- 
ty which  it  was  agreed  should  operate  as  a  de- 
livery, on  either  side.  There  is  the  farther  fea- 
ture of  this  case  ttiat  the  plaintiff,  as  vendee, 
went  Into  the  possession  of  the  premises  upon 
the  ezecD^on  the  contract,  not  as  a  tenant 
paying  rent,  but  as  their  eqi^taUc  owner  and 
entitled  to  their  beneficial  enjoyment" 

The  Sewell  Case  Is  dted  in  the  majority 
opinion,  but,  In  view  of  the  facts  In  ttuit 
case,  it  plainly  appears  that  It  does  not  sup- 
port the  views  adopted  by  the  majority  in 
the  present  case. 

Thompson  v.  Gonid,  20  Pick.  (Mass.)  134, 
involved  a  parol  agreement  for  the  purchase 
of  land  with  Its  appurt^ances.  Before  a 
deed  vras  given  or  tendered  the  house  was 
destroyed  by  fire,  and  it  was  expressly  held, 
as  disclosed  In  the  syllabus,  that  the  vendee 
"was  entitled  to  recover  back  the  money, 
on  the  ground  of  a  failure  of  the  considera- 
tion." In  the  body  of  the  opinion  It  was 
observed  that  the  contract  could  not  be  en- 
forced by  the  vrador,  even  though  it  had  been 
commenced  in  a  court  of  equity,  because, 
the  house  having  been  destroyed,  the  v^dor 
was  no  longer  able  to  i>erform  his  part  of 
the  contract.  The  court  then  made  the  twse 
observatlixi  that  no  reason  has  been  glvai» 
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nor  can  be  given,  wbr  tbe  same  principle 
that  applies  to  tbe  sale  and  porctkase  of  per- 
sonal property,  tbat  baa  been  destroyed  be- 
fore delivery,  sfaoold  not  be  applied  to  real 
estate.  It  waa  declared  that  ttaere  can  be  no 
dlBttnctttm  betweoi  tbe  two  dasaea  of  ivop- 
erty  In  tbls  respect 

Welle  T.  Calnan,  107  Mass.  614,  9  Am. 
66,  involTed  facta  similar  to  tbose  before  us. 
Judge  Gray,  \rho  wrote  tbe  cvlnlon  for  tbe 
court,  beld  tbat  tbe  venders  agreement  to 
pi^  tbe  purchase  iwlce  contemplated  tbe 
tender  of  a  deed  of  the  whole  estate,  In- 
cluding both  tbe  land  and  the  buildings*  and, 
the  latter  tasTlng  been  wholly  deatroyed  by 
fire  before  the  day  agreed  upm  for  the  con- 
T^nce^  the  vendor  dM  not  and  coidd  not 
tendw  such  a  conveyance  as  be  had  agreed 
to  m^  or  as  tbe  d^mdant  vendee  waa 
bound  to  accept,  and  could  not  therefore 
maintain  any  action  M»bwt  the  vendee  up- 
oa  the  agreemeDt 

In  Fhlnlsy  v.  Guernsey,  111  Ga.  346,  36  S. 


isei^  and  tSm  pnrcfaasw'a  relation  thtteto^ 

expressly  declared: 

"They,  are  veodible  as  bia,  chargeable  as  hie, 
capable  of  being  incumbered  as  his;  they  may 
be  devised  as  Us;  they  may  be  assets;  snd 
they  voald  descend  to  his  hdr." 

And  tbat: 

"The  houses  being  burnt  before  a  convey- 
ance, the  purchaser  is  bound,  if  he  accepted 
the  title." 

It  appears  that  in  England  the  vendee  pre- 
pares the  deed,  Instead  of  the  vendor,  as 
with  us,  and  presents  It  to  tbe  vendor  Gft 
execution.  So  that,  if  the  vendee  was  "satis- 
fled  with  the  title,"  It  was  Incnmb^t  on  bim 
at  once  to  prepare  and  present  the  title  deed 
to  the  vendor  for  execution.  If  he  did  not 
do  so  but  delayed,  and.  in  tbe  meantime, 
loss  occurred,  such  loss  was  rightfully  his. 
In  tbat  view  of  the  f&cts,  and  In  view  of  the 
following  English  citation,  It  appears  that 


B.  796,  80  L.  B.  A.  680.  78  Am.  St.  ReP.  207,        Paine  Case  is  not  an  authority  that  may 


it  was  b^  Uiat  to  require  a  vmdor  to  pay 
damages  to  bis  vendeek  txa  a  falluro  to 
convey  property  whidi  subsegueotly  to  tbe 
oeentlfm  of  the  contract  of  sale  waa  de- 


properly  be  Invoiced  in  support  of  the  main 
opinion.  Taking  the  language  of  the  Paine 
Case  In  Its  usually  accepted  sense,  it  plainly 
appears  that  tbe  vendee  was  the  owner  of 


atroyed  by  fire,  is  no  greater  hardship  than ,  ^«  '«  """^  P»»I»«  *»<»™  ^ 


to  require  a  vendor  to  pay  damages  on  ac- 
count of  his  having  ignorantly,  thou^  bon- 


Stent  V.  Bailis,  2  P.  Wms.  (Eng.)  217,  220, 


esUy.  sold  wmiethlng  which  he  did       own.  I  ^  "'e  E^^giish  case  above  referred  to.  It 

but  which  be  believed  was  his  own.  In  0«- 1  ^'''"^T  h   *  J^l  ^^''''^t 

Un  T.  OBbom.  161  Cal.  669,  m  Ric  766. 1 '^f  J.^ 

It  was  beld  tbat  where  improvements  are  f^^}  f  ^^"f 

headnote  reads: 


destroyed  by  fire,  while  in  tbe  vendor's 
posseatfon,  he  Is  excused  from  further  per- 
formance of  tbe  ctmtract;  but  In  sucb  case 
be  can  neither  retain  purchase  money  paid 
nor  can  he  enforce  the  collection  of  money 
remaining  unpaid,  and  the  vendee  may  re- 
dnd  the  contract  and  recover  back  money 
Out  has  hem  paid  <a  depostted  under  the 
contract  The  court  furtlier  observed  that, 
whatever  may  be  tbe  rule  in  other  states, 
the  rule  Is  settled  In  California.  Besides 
the  foregoing  authormes  the  ftrflowlng  cases 
seem  to  support  the  so-called  minority  rule: 
Xa  Oiance  v.  Brown,  41  Cal.  App.  SOO.  183 
Pac.  216;  Wilson  v.  Clark.  60  N.  H.  352; 
Powell  V.  Dayttm.  S.  &  O.  B.  B.  Ga,  12  Or. 
488.  8  Fac  644;  Good  v.  Jarrard,  93  S.  C. 
229,  76  S.  B.  698,  4S  Ii.  B.  A.  (N.  8.)  888; 
Hnguenlu  t.  Gourtenay,  21  8.  C.  408,  68  Am. 
Bep.  688;  Smith  v.  Cansler.  83  Ky.  867; 
Gould  V.  Murcb,  70  Me.  288,  36  Am.  Rep.  ."125. 

^bie  V.  Meller.  6  Yes.  Jr.  (Eng.)  3^  the 
leading  English  case,  as  announced  in  the 
majinrity  oirinion,  is  discussed  by  Chief 
Justice  Daly  in  the  Wldcs  Case,  and  it  is 
there  pointed  out  by  tbe  distinguished  Chief 
Justice  that  the  En^lab  rule^  annoonoed  hj 
Ltvd  Eldon  in  tbe  Paine  Caae,  was  "where 
tbe  punAiaser  bad  exmeeaed  lilmsetf  satis- 
fied with  ttie  title,  but  before  ifae  conveyance 
was  prepared  the  houses  were  destroyed  by 
fire."  Lord  Eldon,  with  respect  to  the  prem- 


"Agsinst  Dstoral  Justice  that  any  one-shoald 
pay  for  a  bargam  whidi  he  cannot  have." 

In  the  body  ct  the  opinion  is  this  obsava- 
tlon: 

"If  I  should  buy  an  house,  and.  before  sndi 
time  as  by  the  artides  I  am  to  pay  for  the 
same,  tbe  house  be  burned  down  by  casualty  of 
fire,  I  shall  not  in  equity  be  bouiul  to  pay  for 
the  house,  and  yet  the  bouse  may  be  buUt  up 
again.** 

I  fear'the  opinion  of  Qie  majority  contains 
posriUUtles  of  substantial  embarrassment 
to  tbose  who  may  hereafter  buy  real  estate 
In  any  f<nin,  whethor  It  be  a  borne,  a  busi- 
ness property,  or  lands,  that  have  not  here- 
tofore  obtolned  in  this  stote.  If  ^e  vendee 
must  enltet  loss  by  flr^  after  execution  of 
the  contract  and  while  the  property  is  In 
possession  and  under  control  of  the  vendor, 
unless  he  protects  blma^  in  advance  by 
his  cmtract.  it  may  be  that  the  Ingennity  of 
tbose  who  delight  In  legal  flctitms  will  bring 
about  a  condition  whldi  will  oompd  the 
vendee,  not  only  to  protect  himself  in  ad- 
vance, against  such  loss  by  fire,  but  as  wdl 
from  loss  arising  from  Judgment  liens,  tbat 
may  be  obtained  after  the  execution  of  tibe 
contract  and  before  ddlvery  of  the  deed  and 
of  the  land,  and  perhaps,  too,  from  daims  of 
a  spouBe  or  of  belrs,  where  a  vendor  dies  In 
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the  Interval  between  the  date  of  the  contract 
and  the  date  of  sacli  delivery. 

Some  1^1  writers  refer  to  the  so-called 
English  rale  aa  a  legal  fiction.  It  la  well 
named.  I^egal  flctions  are  the  bane  of  the 
law.  They  should  not  be  permitted  to  propa- 
gate further  In  thlB  state.  Why  shoold  we 
lift  the  Ud  from  a  Pandora  box  of  legal 
plagues?  There  Is  a  better  way  pointed  out 
in  the  wholesome  rule  that  prevails  In  M^lne, 
New  Hampshire,  Massaohiisetts.  New  York, 
California,  Oregon,  South  Carolina,  Georgia, 
and  Kentucky.  ,1  submit  the  "great  weight 
Of  authority"  in  this  country  can  scarcely  be 
claimed  for  a  role  of  law  which  does  not 
find  support  in  the  Jurisdictions  just  cited. 
Nor  should  Stent  v.  Ballia,  2  P.  Wms.  (Eng.) 
217.  220,  be  lost  sight  of.  We  should  adhere 
to  tlte  reasonable  rule  of  law  there  an- 
nounced. Where  a  vendor  contracts  to  de- 
liver an  entire  estate,  it  Is  clear  that  his 
obligation  la  unful&lled  if  he  delivers  only 
a  part  of  It  Lwd  Bacon  said: 

"Chancery  is  ordained  to  anpply  the  law,  not 
-to  subvert  the  law."  2  Story,  Equity  Jarispru- 
dence  (14th  Ed.)  title  page. 

An  argument  that  Is  advanced  in  support 
of  the  conclusion  of  the  majority  opinion  Is 
that,  if  a  man  buys  real  estate  for  an  agreed 
price  and  pays  a  part  of  the  earnest  money 
and  agrees  to  pay  the  remainder  on  a  given 
date,  he  is  entitled  to  bis  bargain,  ev^ 
though  In  the  meantime  the  value  of  the  land 
should  have  apiffedated.  Even  so.  The 
thing  Is  tn  existence.  The  land  ciHitracted 
for  is  there  for  delivery,  and  under  the  con- 
tract the  buyer  Is,  of  coarse,  oititled  to  that 
which  he  bought.  If  the  land  depreciated 
in  value  he  would,  of  course,  be  compelled  to 
pay  for  it,  no  matter  what  the  depreciation, 
because  the  commodity  that  he  bought,  all 
of  it,  is  there  for  delivery.  The  argument 
is  not  formidable.  It  is  not  even  plausible, 
and  much  less  is  it  conclusive.  To  Illustrate: 
A.  sells  to  B.  for  sufficient  consideration  land 
hording  on  the  Missouri  river.  The  con- 
tract provides  that  B.  shall  pay  the  pair- 
chase  price,  or  the  unpaid  part  thereof,  aa 
the  case  may  be,  on  a  future  named  date, 
and  on  that  date  delivery  of  the  deed  and  the 
land  is  to  be  made  to  B.  On  the  day  fixed 
for  delivery  A.  sets  out  with  B.  to  the  farm 
to  deliver  to  him  his  purchase.  Upon  arrival 
they  find  that  on  the  preceding  day  the 
river  changed  its  orarse,  as  is  its  wont  at 
times,  and  where  the  land  was,  there  is 
now  nothing  but  a  gurgling  swirl  of  yellow 
water.  Upon  whom  shall  fall  the  loss  by 
this  act  of  Ood?  Shall  it  be  the  loss  of  A. 
who  was  in  possession  and  who  contracted 
to  deliver  and  now  has  nothing  to  deliver 
and  therefore  cannot  fulfill  his  contract? 
Clearly  the  loss  will  fall  on  A.,  the  vrador, 
because  every  vestige  of  that  which  he  agreed 
to  deliver,  the  rea,  baa  been  deatroyed.  But 


if  only  that  part  of  the  land  vpoo  wblA 

the  buildings  were  situated  was  destroyed, 
and  if  the  vendee  did  not  provide  against 
loes  from  so  calamitous  an  evoit  in  the  con- 
tract, under  the  rule  announced  by  the  ma- 
jority, '  the  loss  of  the  engulfed  buildings 
would  be  his.  Beduced  to  Its  last  analysis 
there  is  something  about  the  rule,  as  applied 
to  the  facts  in  the  present  case,  that  makes 
it  appear  almost  ridiculous.  Clearly  a  doc- 
trinaire's rule  of  law,  a  legal  fiction  Its  pro- 
genitor, has  been  ingrafted  vpon  the  Jarfstaxh 
dence  of  Nebraska. 

A  contract  to  deliver  an  mtire  estate  can 
no  more  be  fulfilled  by  delivery  of  a  part  of 
the  estate  than  it  can  be  fulfilled  by  failing 
to  deliver  any  part  of  the  estate.  It  Is'  no* 
where  asserted  that  the  contract  is  amblga- 
ons.  But,  even  if  it  were,  the  constmctifni 
that  the  parties  thems^vea  placed  upon  It 
would  prevail.  It  an^ears.  tn  the  majority 
opinion,  that  the  vendor  c<dlected  the  In* 
Burance,  a  trifling  sum,  Uterebj  asserting  an 
act  of  ownership.  Bat,  by  the  grace  of 
Judicial  cranpulston,  be  paid  tbe  Insurance 
money  to  the  vradee,  who  was  not  a  iHirty 
to  the  insnrance  policy.  In  view  of  the  fact, 
however,  that,  as  announced  in  the  main 
opinion,  the  sole  question  Is  as  to  which  of 
the  parties  shall  fluffs  tbe  loss,  the  question 
of  insaranee  is  a  mere  paaring  Incident 

For  the  reasons  ha«tn  expressed.  I  respect- 
fully dissait  from  the  Judgment  oC  tbe  ma- 
jority of  tbe  court 


HULL  et  al.  V.  CITY  OF  HUMBOLDT  at  al. 
(No.  21892.) 

(Supreme  Court  of  Nebraska.  Dec.  21,  1821.) 

(Sj/ltabitt  hy  the  Court.) 

1.  MuDloipal  corporations  ^s^lOg— Statate  re- 
quirtag  olty  dark  to  koap  eorrwt  joarul  of 
council  proceedlags  baid  iHreetory  narely. 

Section  6147,  Bev.  St  1813,  presaibing 
generally  the  duties  of  the  city  clerk  (tf  a  city 
of  the  second  class  and  requirhig  him  to  '"keep 
a  correct  journal  of  the  proceedings  of  the 
council,"  so  far  as  it  covers  the  matter  ot  re- 
cording tbe  reading  of  a  city  ordinance,  is 
rectory  merely,  and  not  mandatory. 

2.  MunioipaJ  eorporatloaa  «=9l22(2)— Pr»- 
sumptloa  that  onllnaBoe  was  properly  eaaeted 
although  record  Is  sllaat  on  its  reacting. 

Where  the  minutes  of  the  city  council 
show  that  an  ordinance  was  adopted,  and  set 
forth  the  record  of  the  yea  and  nay  vota  there- 
on, the  sUenca  of  the  record  on  the  matter  vt 
the  reading  of  the  ordinance,  not  required  by 
tbe  statute  to  b«  recorded,  does  not  prove  that 
the  ordinance  was  not  read,  but  on  the  other 
hand,  the  presumption  la  that  the  erdinanee 
was  properly  enacted 


»For  otlMr  ouH  aat  ubm  toiOe  ud  KBT-KU3IBSR  la  aU  Kay-Numbered  Dlgeits  and  IndsxM 
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3.  MiiMpal  eorporatfeaa  «s»l22(2)~WTi«re 
raeord  doM  lot  itaow  that  there  was  ae  tbini 
raadiag  Mora  teal  pauaea,  ardlaaaoa  will 
ke  preeanad  raad. 

Where  tbe  municipal  record  ot  auch  a  city 
doea  not  afflrmatiTe^  abow  that  tiie  ordinance 
was  not  read  the  tUrd  time  before  final  pae- 
eafe,  hut  it  does  appear  that  the  ordinance 
waa  passed  and  the  vote  thereon  is  spread 
«pon  tile  record,  it  will  be  presumed  that  the 
ordinance  vaa  doly  read  before  it  waa  adopted. 

4.  Evidaaoa  ^9387(2)— Parol  evldaaoa  may 
aet  aapplMRBBt  lailslatlva  retard  wbare  ■ero- 
ly  allaat 

Thongh  parol  evidence  may  be  admissible 
to  supply  that  part  of  a  legisIatiTe  record  which 
is  lost  or  destroyed,  it  la  not  admiasilite  to 
supplement  the  record  upon  matters  as  to 
which  the  record  is  merely  silent 

5.  Evidenoo  ^3f78(3)— Where  engineers  es- 
tlBMto  waa  ilaril  approve^  aad  adopted^ 
parol  avWaaea  Is  adialsalMa  to  pravt  lost  aa- 

Maiatab 

Where  the  mnnidpal  record  shows  tliat 
an  enffineer's  estimate  was  filed  and  approved 
and  adopted,  parol  evidence  is  admissible  to 
prove  such  estimate  where  it  is  shown  that  it 
has  been  lost. 

S.  Maalotpal  oorporatiaaa  «»45S— Statata  eoa- 
atruad  as  requirlag  ootloa  to  property  owa- 
ers  In  peviaa  distrlot  la  raaaoaalile  time  to 
prepare  for  hearing. 

SecUon  5113.  Bev.  St.  1913,  proTiding  that 
personal  notice  may  be  given  to  property  own- 
ers In  a  paving  district,  and  which  does  not 
prescribe  the  length  of  time  of  each  notice, 
constmed  to  require  that  the  notice  be  given 
so  as  to  allow  a  party  a  roaaonaUe  tfane  to  pre- 
pare for  the  hearing  and  to  arrange  laattera 
so  as  to  «iable  him  to  attend. 

Appeal  from  District  Court,  Richardson 
Oonnty;  Baper,  Jiklga. 

Action  1^  Harry  T.  Hull  and  othera  against 
tba  CXty  of  Bnmboldt  and  othm  to  mjidn 
(vllectlng  of  paving  asaeaamenta.  Injvncthm 
denied,  and  plaintlfla  appeal.  AiBrmed. 

F.  N.  Prout,  of  Falls  CUty,  for  appellants, 
J.  El  Leyda,  of  Falls  aty*  for  appeUees. 

Heard  beftwe  HOBRISSBY.  a  J.,  Air 
DBIGH  and  FLANSBUBO,  JJ^  and  H08- 
'yrUHMt  and  HOBMINO,  Dlatrict  Judgea. 

BTiAMSBUBO,  J.  Tbla  was  an  actloii  to 
enjoin  tbe  dty  of  Humboldt  from  collecting 
certain  paving  asseasmenta.  Tbe  Injunction 
was  denied,  and  pialntUh  appeaL 

[1-4]  TUe  first  contention  made  Is  tbat  tlie 
ordinance,  upon  whidi  the  proceedings  wcnre 
tnsed,  la  void,  for  the  reaaon  tlut  the  mu- 
nicipal records  do  not  show  tbat  it  was  read 
the  third  time  before  Its  final  passage. 

l^e  city  charter  provides  Oiat  ordinances 
shall  be  read  on  three  different  days  unless, 
by  a  three-fourths  vote  of  the  eoundl,  that 
rule  Is  di^msed  with,  and  sbaU  require  for 
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their  adoption  the  vote  of  a  majority  of  tbe 
members  of  the  council  (Rev.  St.  1913.  I 
6164) ;  and  it  Is  fortber  xo-ovided  that— 

"On  tbe  passage  or  adoption  of  every  by-law 
or  ordinance,  •  •  *  Wie  yeas  and  nays  shall 
be  called  and  recorded?'  (Rev.  St.  1»13,  S  6166). 

Tbe  municipal  records  show  tbat  tbe  or- 
dinance in  question  was  read  on  two  different 
days.  It  doea  not  appear  that  the  rules 
were  suspended.  The  only  record  of  procoed!- 
ings  on  the  third  day  Is  that  a  motion  was 
made  and  seconded: 

"That  ordinance  No.  21S  (the  ordinance  In 
question)  be  placed  on  third  and'  final  reading, 
the  ssjne  to  bo  adc^ted  as  one  of  the  ordl- 
nanccs  of  the  dty  of  Humboldt,  to  take  effect 
and  be  in  force  trota  and  after  its  passage, 
approval  and  publication  according  to  law,  and 
the  clerk  is  hereby  instructed  to  have  same 
pubHshed." 

TbiB  is  followed  by  the  entry :  "Oope^  "yea/ 
Kotouc,  'yea.*  Smith,  'yea.'  Vertlska.  *yea.' 
Carried."  ^e  plaintiffs  contend  tbat  thlB 
does  not  aflbmatlvely  show  that  tbe  ordi- 
nance was  read  Iiefore  its  final  passage  and 
adoption  and  contend  that  oral  testimony, 
Introdnced  to  supplement  tbe  record  and  to 
show  that  the  ordinance  wna  in  fact  read, 
was  incompetent  and  must  be  disregarded, 
and  .that  the  omission  of  any  record  evidence 
to  abow  tbe  reading  of  the  ordinance  the 
tblid  ttne  la  fatal  to  tbe  maetment 

Pared  evidence  baa  been  held  admissible 
to  show  st^s  taken  in  the  enactment  of  laws, 
wher«  ft  portion  of  tbe  record  covering  such 
steps  has  been  lost,  and  wbere  the  record  Is, 
in  that  sense,  incomplete  (State  v.  Frank,  60 
Neb.  827,  83  N.  W.  74) ;  or,  where  the  leglria- 
tive  records  are  ambiguous  or  cmtradtctory, 
parol  erldoice  bas  been  allowed  to  be  given 
to  make  explanation  of  them  (State  v.  Jon- 
kin,  79  Neb.  632,  118  N.  W.  256) ;  and  the 
rule  has  been  announced  that  an  ordinance 
Itself  may  be  proved  the  "oommon-law 
method,"  as  well  as  by  the  metaiod,  qiedflc- 
aUy  provided  by  statute,  of  introducing  the 
cortlfied  and  publlAhed  ordinance  (Johnson 
V.  Finley,  64  Neb.  788,  74  N.  W.  1080;  Van 
Valkenberg  r.  Rtitberford.  02  Neb.  808,  1S» 
N.  W.  6B2;  Sbaw  T.  Alexander,  94  Nek  774, 
144  K.  W.  907) ;  but  none  of  these  cases  goes 
so  far  as  to  bold  that  wbere  a  record  la  made 
of  leglalatlTe  proceedbigs,  and  where  no 
part  of thereom41sloBt,  destrt^ed  ormlss- 
Ing,  iMTOl  evidoice  may  be  admitted  to  diow 
Chat  certain  ateps  were  taken  upon  whlcA 
the  record  Is  silent  On  tbe  other  band,  we 
take  It  to  tn  the  rule  that  ^ere  tbe  leoord 
is  Intact  sndi  evidence  Is  not  admissible  to 
fill  out  ite  omissions.  People  v.  Rhodes,  281 
ni.  270.  88  N.  S.  176;  City  of  Oovlngton  t. 
Ludlow.  1  Mete.  (Ey.)  296 ;  Stevoison  r.  Bay 
City,  26  Mich.  44;  86  Oyc  1248. 

We  are  tbnefore  confined  to  the  determl- 
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nation  of  ttie  validity  of  the  ordinance  upon 
tbe  record  as  It  stands.  The  record  must  be 
found  sufficient  in  itself  to  show  that  the 
statutory  provisions  have  been  duly  complied 
with. 

It  will  be  noted  that  the  statute  retjuires 
that  a  record  of  the  yeas  and  nays  on  final 
passage  shall  be  recorded.  The  statute  does 
not  affirmatlTely  declare  that  the  reading  of 
tbe  ordinance  on  three  different  days  must 
also  be  recorded.  Tlie  council  record,  show- 
ing that  the  ordinance  was  adopted  and  set* 
ting  forth.  In  full,  the  vote  taken  on  its  pas- 
sage, meets  the  specific  requirement  of  the 
statute.  Such  a  record  raises  a  presumption 
that  the  statutory  steps  required  for  the  pas- 
sage and  adoption  of  the  ordinance  have 
been  complied  with.  The  record  does  not 
affirmatively  show  that  the  ordinance  was 
not  read,  and,  that  being  tbe  case,  it  appear- 
ing that  the  ordinance  was  passed  and  tbe 
vote  taken  thereon  spread  upon  tbe  records, 
a  presumption  arises  that  it  was  read.  Town 
of  Ruston  V.  Lewis,  140  la.  777,  73  South. 
862;  State  v.  Oox,  106  Neb.  75,  178  N.  W. 
913 ;  State  v.  Wagener,  130  'mnn.  424,  153 
N.  W.  749 :  Emraona  v.  Southern  P.  R.  Oo., 
97  Or.  263,  191  Pac.  333;  Harrison  v.  City  of 
Greenville,  146  Ky.  96, 142  S.  W.  219 ;  Monett 
Electric  Light,  P.  &  I.  Oo.  v.  City  of  Monett 
(C.  C.)  186  Fed.  360;  28  Cyc  396. 

By  section  5147,  Rev.  St  1913,  prescribing 
the  duties  of  the  city  clerk,  it  is  provided 
that  the  dty  clerk  "shall  keep  a  correct  jour- 
nal of  the  proceedings  of  the  council  or  board 
of  trustees."  This  section  does  not  specifical- 
ly describe  what  the  Journal  shall  contain, 
nor  does  it  make  clear  just  how  complete 
and  detailed  shall  be  the  record  of  the  coun- 
cil proceedings.  There  Is  no  specific  dIrecti<Hi 
that  the  reading  of  ordinances  shall  be  re- 
corded. This  general  statutory  provision,  as 
we  view  it.  so  far  as  it  may  be  Involved  her© 
is  only  directory,  and  a  failure  on  the  part 
of  the  city  clerk  to  record  the  reading  of  tbe 
ordinance  the  third  time,  which  reading,  in 
our  view  of  the  law,  is  here  presumed  to 
have  taken  place,  is  not  fataL 

[S]  A  further  objection  is  that  the  record 
doee  not  affirmatively  show  the  filing  by  the 
city  engineer  of  an  estimate  of  the  cost  of 
the  proposed  improvement  before  tbe  letting 
of  the  contract,  though  such  an  estimate  was 
a  requisite  to  the  validity  of  the  proceedings. 
The  council  record,  however,  does  show  that 
the  engineer's  estimate  of  the  cost  of  the  im- 
provement was  approved  and  adopted.  The 
estimate  itself  had  been  lost,  but  its  sub- 
Btance  was  supplied  by  paroL  Parol  testi- 
mooy  was  clearly  competent  for  that  purpose. 

[I]  The  further  contention  Is  made  that 
notice  to  property  owners  had  not  been  given 
of  the  meeting  of  the  city  council^  when  it 
convened  as  a  board  of  eanallzatioii  to  fix  aa- 
sessments.  The  atatulB  (Bar.  St  1918,  | 
6118)  proTidM: 


"Notice  of  the  tune  of  holding  tauSi  meeting, 
and  the  purpose  for  which  it  is  to  be  held, 
shall  be  published  In  some  newspaper  published 
or  of  g«ieral  drcolation  in  said  city  or  village, 
at  least  four  weeks  before  the  same  shall  be 
held  or,  in  lieu  thereof,  personal  service  may  be 
had  upon  persons  owning  or  occupying  proper- 
ty to  be  assessed." 

I^otice.  of  this  meeting  was  published,  but 
It  is  conceded  by  both  parties  to  this  litiga- 
tion that  t^e  notice  was  insufficient,  both  In 
point  of  substance  and  as  to  time. 

It  appears  that  personal  notice  was  also 
given.  Tbe  validity  of  the  assessmoits  must, 
then,  depend  entirely  upon  that  But  it  Is 
contended  that  tbe  Ipersonal  service  was  bad. 
The  property  owners  In  the  district  were 
personally  served  with  written  notlceb,  set- 
ting forth  the  time,  place  and  purpose  of  the 
meeting,  the  description  of  the  lot  or  tract  of 
land  owned  or  held  by  the  party  served  and 
the  amount  of  tax  proposed  to  be  assessed 
against  it  These  notices  were  served  from 
seven  to  ten  days  prior  to  the  date  of  the 
meeting,  which  was  held  on  July  13,  1920. 
Some  of  the  notices,  it  is  true,  were,  through 
mistake  dated  July  23,  but  In  each  of  them 
the  time  specified  as  the  date  for  the  meeting 
of  the  council  was  correctly  set  forth.  The 
testimony  in  behalf  of  defendants  and  the 
town  marshal^s  return  upon  the  notices^ 
showing  the  date  of  service,  stand  as  uncon- 
tradicted proof  that  all  notices  were  served 
at  least  seven  days  prior  to  the  holding  of  the 
meeting.  It  Is  the  plaintiffs'  contention  that 
these  notices  were  insufficient  for  tbe  reason 
that  they  were  not  served  at  least  tour  weeks 
before  the  meeting.  It  Is  argued  that  the 
statute  requires  a  four  weeks*  notice  by  pub- 
lication and  that  a  proper  interpretation 
clearly  Indicates  that,  wh«re  personal  service 
should  be  resorted  to,  It  was  Intended  that 
the  notice  should  be  served  at  least  four 
weeks  prior  to  the  holding  of  the  meeting. 
We  do  not  so  interpret  the  statute.  The  stat- 
ute does  not  say  that  service  may  be  had  by 
publication  and  that  four  weeks  must  elapse 
after  the  completion  of  publication  before  tbe 
meeting  may  be  held,  but  on  tbe  utba  band, 
says  that  the  notice  shall  be  published  in 
some  newspaper  at  least  four  weeks  betam 
the  meeting  shall  be  held,  which,  as  we  intW- 
pret  It,  means  a  publication  once  each  week 
for  four  weeks.  Cook  v.  Gage  County,  65 
Neb.  611,  91  N.  W.  550.  It  is  evident  that  the 
statute  contemplates  that  the  meeting  may 
be  held  immediately  after  the  fbur  week^ 
notice  by  publication  has  become  complected. 
Whether  that  notice  became  complete  imme- 
diately after  tbe  fourth  publication  or  not 
until  four  full  weeks  had  elapsed  after  the 
first  publication,  we  find  it  unnecessary  here 
to  decide.  The  decistons  of  this  court  on 
that  question  are  collected  and  discussed 
In  Pohlenz  v.  Panko,  106  Neb.  — ,  182  N.  W. 
972.  Howevec  that  may      la  tha  case  of 
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personal  service,  tbe  notice  I0  complete  as 
soon  as  served.  Neither  in  tbe  case  of  pub- 
lished notice,  nor  in  the  case  of  personal  serv- 
ice does  the  statute  prescribe  that  any  cer- 
tain period  of  time  shall  elapse  after  cne 
service  is  completed.  Where  no  such  time  is 
prescribed  by  statute,  we  und^stand  that  a 
reasonable  time  will  be  Implied.  We  take  It, 
therefore,  that  the  statute  ahonld  be  inter- 
preted to  mean  that,  where  personal  notice 
Is  resorted  to,  it  must  be  served  so  that  a 
party  will  be  allowed  an  ordinarily  reason- 
able time  to  pr^are  for  the  hearing  and  to 
arrange  matters  so  as  to  enable  him  to  at* 
tend.  People  v.  Frost.  32  HI.  App.  242;  Bor- 
den V.  Stein,  25  Ala.  46&. 

In  this  case  tbe  notice  seems  to  have  ade- 
quately served  tbe  purpose.  The  meeting  of 
the  board  of  eQuallzatlon  was  largely  attend- 
ed by  the  property  owners  in  tbe  district. 
None  of  the  property  owners  appeared  and 
objected  that  they  had  received  no  timely 
notice  of  the  meeting,  and  we  are  unable  to 
say,  under  the  facts  In  this  case,  that  the 
personal  service,  gtven  from  seven  to  ten 
days  prior  to  tbe  meeting,  did  not  give  rea- 
scmable  notice  In  point  of  time. 

For  the  reasons  given,  tbe  Jud^ent  of  ttie 
district  court  Is 

Affirmed. 


VON  KNUTH  V.  RYAN.    (N«.  21613.) 
{Supreme  Court  of  Nebraska.  Dec  21,  1821.) 

(SifHahu*     th9  Court.) 

t.  Trial  «S9I43  —  No  dlnetMl  verdlet  wkm 
evirfenoe  ooafllctlag. 

Wh«n  the  evidence  apon  a  qaestlon  of  fact 
Biaterial  to  tbe  issue  la  conflicting,  and  such 
that  reasonable  minds  might  readi  different 
condnslons,  the  qnestion  Is  one  for  the  jury, 
and  It  ia  error  for  the  court  to  direct  a  verdict. 

2.  Vender  and  porehaser  «=>I8(4)— An  eptlon 
without  oonsidtratlon  mty  be  withdrawn  at 
My  tlma  before  asoeptaooSk  bat  eae  with  ooa> 
sidaratloi  eftaniit  be  wlthdrawa  htfore  tpao- 
nvdtlna.  ^ 
An  option  to  purchase  land  given  without 
consideration  may  be  withdrawn  at  any  time  be- 
fore acceptance  opon  giving  notice  to  the  other 
party  thereto,  but  an  option  founded  upon  a 
valuable  eonalderation  cannot  be  withdrawn 
before  tbe  time  spedfled  ther^  Imb  expired. 

8>  Vsader  aid  pirohasar  <S9|8(4)  — Aooept- 
of  option  before  ravoeatloi  or  with- 
drawal Hakea  WndlsB-  ooatraot. 

An  option  to  sell  land  without  consideration 
or  with  no  time  specified  In  the  Instrument 
within  which  tbe  option  must  be  accepted  may 
be  revoked  at  any  time  by  the  giver  of  the  op- 
tion upon  notice  to  the  holder  of  the  option  be> 
fore  acceptance.  The  offer  when  accepted 
constitutes  a  contract  of  sale;  and  the  same 
MBolt  flows  from  the  acceptance  of  tbe  option 


without  consideration,  If  accepted  before  the 
option  is  withdrawn  or  revoked. 


4.  Veador  and  pnrohaser  «=>l8(4)~Qlver  of 
option  may  revoke  wKhout  holder's  consent; 
aotiee  to  holder  of  bona  fide  sale  1^  optloaor 
to  third  person  constitutes  revocatioa. 

If  an  option  to  purchase  or  sell  certain  land 
is  revoked  by  the  giver  of  the  option,  tbe  con* 
sent  of  the  holder  of  the  option  is  not  necessary 
to  a  revocation.  Notice  of  a  bona  fide  sale  by 
tbe  giver  of  tbe  option  to  a  third  person  brought 
to  the  holder  of  the  option  before  acceptance 
by  him  constitutes  revocation. 

5.  Veador  aad  pardiaser  ^»I8(4)— More  op- 
tion for  parokase  Indotermfnata  as  to  tiMO 
Is  tarnlnabis  upon  aotioo  hy  Ysndor, 

"A  mere  option  for  the  pordiase  of  land, 
indetermiuate  as  to  time  *  *  *  is  termina- 
ble at  any  time  upon  reaaonaUa  notice  by  the 
vendor.'*   Stone  v.  BneU,  77  Neb.  441,  10»  N. 

W,  750. 

6.  Contraoto  •s»ra(2)— Oao  may  aet  avrid  oa 
gronnd  of  net  atteading  to  its  terms  or  aet 
reading  the  doouMoat  and  •■ppeslag  It  diffsrw 
ent  or  a  nero  form. 

Courts  do  not  permit  one  to  avoid  a  con- 
tract into  which  he  has  entered  on  the  ground 
that  he  did  not  attend  to  Its  terms,  that  he  did 
not  read  the  document  which  ho  signed,  that  he 
supposed  it  was  different  In  Its  (snns,  or  tliat 
it  was  a  mere  fono. 

Ajipeal  ftom  District  Court,  Dodge  Coun- 
ty; Button,  Judge. 

Action  by  Christiau  H.  Von  Knuth  against 
J.  B.  Ryan.  Directed  verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  appeals, 
and,  tbe  plaintiff  having  died,  the  action  was 
revived  In  the  name  of  Paul  Peterson,  bis 
administrator.  Reversed. 

Abbott,  Robn  ft  Robins,  and  John  L.  Cut- 
right,  all  of  Fremont,  for  appellant 

Baldrige  ft  Saztim,  and  Vlggo  Lyngby,  all 
of  Omaba,  for  aiqpdlee. 

Heard  before  IfOBBISSEY,  C  J.,  and 
ROSB,  ALDBICH,  and  FLANSBUBG,  JJ., 
and  GRATBS  and  WELCH,  District  Judges. 

GRAVES,  District  Judge.  This  action  was 
commenced  In  the  district  court  for  Dodge 
county  by  Christian  H.  Von  Knuth,  who  Is 
appellee,  against  J.  B,  Ryan,  tbe  appellant, 
for  the  recovery  of  9800  and  Interest,  as 
damages  arising  out  of  the  alleged  failure  of 
Ryan  to  perform  the  terms  of  a  certain  op- 
tion contract.  The  trial  was  to  a  Jury,  and 
at  the  close  of  the  evidence  the  plaintiff 
moved  tbe  court  to  direct  a  verdict  In  bis 
favor,  which  motion  was  sustained,  and  there 
was  a  verdict  and  Judgment  accorrllngly.  De- 
fendant appealed  to  this  court.  Sulisequent 
to  the  trial  the  plaintiff,  Ton  Knuth.  died, 
and  the  action  was  revived  In  the  name  of 
Paul  Peterson,  his  administrator. 

Tbe  chief  error  relied  upon  by  the  defend- 
ant Is  the  action  of  tbe  trial  court  in  refu» 
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Ing  to  submit  the  case  to  the  jury  under 
proper  iustructlons  and  directing  the  Jury  to 
re  tarn  a  verdict  for  the  plaintiff. 

The  petition  alleges,  In  Bubstance,  that,  on 
the  12th  day  of  July.  1919,  the  defoidant 
was  the  owner  of  a  certain  80  acres  of  land, 
and  that  on  said  day  defendant  entered  into 
a  certain  written  optional  contract  with 
plfllntlCT,  wherein  he  agreed  to  convey  the 
real  estate  to  plaintiff,  or  any  person  desig- 
nated by  plaintiff,  in  consideration  of  the 
price  of  $12,000.  The  contract  ia  set  out  in 
the  petition,  and  the  i^tion  is  for  a  period 
of  90  days,  redtes  a  condderatlon  of  fl, 
and  provides  for  a  cash  payniMit  ot  f  1,600 
at  the  time  of  the  sale,  tba  assumptloa  of 
a  znortgage  of  ¥6»400.  and  a  payment  of 
MOOO  casta  on  March  1,  1920.  Tbe  petlUon 
aU^fBs,  further,  that  In  pursuance  ot  ttae 
agreement  above  mentioned  plaintiff  sold 
said  premises  to  (me  G.  O.  Miller  on  the  14th 
day  ot  July,  1919,  and  Immediately  altered 
Into  a  written  ctmtract  for  the  sale  ot  Qie 
same  wltti  O.  O.  Millar,  who  thereupon,  it 
Is  alleged,  made  a  payment  to  Yon  Knntb  ot 
91,000  In  cash  on  the  pundiase  price;  that 
Immediately  upon  making  the  sale  afoleaald, 
it  la  alleged,  appellee  made  diligent  effort 
to  eommunlcate  with  defendant  in  order  to 
advise  him  of  eaid  sale  and  notify  him  to 
famish  an  abstract  and  execute  a  deed,  but 
that  pUUntUr  was  unable  to  find  bim ;  that 
on  ae  16th  day  of  July,  1919,  plaintiff  ad- 
vised defiant  of  the  sale  aforesaid,  and 
ot  bis  electltm  to  take  under  said  option  con- 
tract, by  telegram  ftom  Omaha,  a  copy  ot 
which  tel^am  is  set  out  in  the  petition; 
that  shortly  Ihereafttt  plaintiff.  It  Is  alleg- 
ed, toidered  to  defendant  the  Initial  caab 
payment  ot  $US0O  and  drananded  that  de- 
fendant carry  out  tbe  trams  of  his  agree- 
ment, but  that  defendant  abs<dntely  and  un- 
conditionally  refused,  and  has  ever  since  re- 
fused, to  comply  with  his  agreement;  that 
prior  to  the  expiration  at  tbe  contract  be- 
tween plaintiff  and  defendant  aforesaid,  and 
prior  to  ttae  expiration  of  the  90-day  period 
therein  iwovlded,  defoidant  eold  tbe  land  de- 
scribed to  a  third  person,  and  ttaereby  in- 
capacitated hlmselt  from  pettotming  bis  con- 
tract witb  {^inttff,  and  placed  hims^  In  a 
position  wherry  he  could  not  comply  wltta 
bis  contract  and  thereby  repudiated  It ;  that, 
by  reason  ot  the  foregoing,  plaintiff  has  sus- 
tained damages  in  ttae  sum  of  $800  and  In- 
terest from  July  15, 1919,  for  wbidx  he  prays 
jndgment 

^e  defendant  by  bis  answer  denies  eac2i 
and  every  allegation  contained  In  the  plain- 
tiff's petition,  except  such  allegations  as  are 
specifically  admitted,  and  admits  that  on  tbe 
12th  day  of  July,  1019,  he  was  the  owner 
of  the  land  described,  and  farther  admits 
that  on  tbe  14th  day  of  July,  1919,  be  sold 
the  aforesaid  lands  to  one  Bans  McTeason, 
but  denies  that  at  any  time  he  ever  entered 
into  an  optiw  contract  wltta  plaintiff,  and 


denies  that  he  ever  signed  the  tnstniment, 
a  copy  of  which  Is  set  out  In  the  idaintiff's 
petition,  and  alleges  that  he  never  signed 
any  contract  or  written  instrumeut  with 
plaintiff  covering  said  real  estate.  He  ad- 
mits that  be  jotted  down  tbe  terms  of  sale 
on  a  piece  of  paper  and  signed  bis  name 
thereto,  but  denira  that  he  ever  received  tbe 
ctmslderatlon  expressed  in  tbe  alleged  op* 
tion  agreement,  or  any  conelderatlon  what- 
ever, and  denies  ttaat  ttaere  was  an  option 
period  of  90  days  in  the  instrument  wtaen 
signed,  or  that  tae  aatiioriaed  plaintiff  to  In- 
sert said  period  of  90  days  In  the  contract, 
and  denies  ttaat  plaintiff  ever  paid  or  offer- 
ed to  pay  bim  ttae  sum  of  91,600  or  any  sum, 
as  a  flrst  payment,  and  dcaUes  ttaat  ttae  al- 
leged sale  to  Miller  of  said  land  was  bona 
fide,  and  prays  for  a  dismissal  ot  the  ac- 
tion. 

The  r^y  is  a  goieral  dmial  et  aU  new 
matto'  set  out  in  defoidant'g  answw. 

The  Kdeadings  dearly  raise  tbe  Israes: 
First,  that  there  was  no  consideration  paid 
tor  tiie  optlfm  contract  sued  upon;  aeoond, 
that  tiiere  was  no  potod  ot  option  stated  in 
ttae  contract  at  ttae  time  <^  ttae  signing  ot 
ttu  same;  and,  ttdid,  ttaat  tlie  plaintUE,  Ton 
Knuth,  did  not  make  a  bona  llde  aale  oC  tbe 
property  to  O,  O.  Miller,  as  alleged,  and  bad 
actual  notice  that  the  land  had  been  aiOd  to 
UcTeasm  befture  he  (Von  Knntb)  notified 
Byan  ttaat  he  acceiited  the  option. 

From  a  careful  oonsldMBtlon  of  tin  rec- 
ord, we  And  that  there  Is  a  conflict  in  the 
testimony  as  to  Whether  any  conslderatiou 
was  paid,  and  as  to  the  period  of  the  option, 
as  well  as  to  ttae  bona  fides  «f  tiie  alleged 
sale  by  tbe  ptaiintiff  to  a  G.  Miller. 

[1]  As  to  the  payment  ot  tbe  d<rilar  con- 
slderatioD,  the  record  discloses  tiie  adtnowl- 
edgment  thereof  in  the  option  contract;  tiiat 
plaintiff  and  his  wUe  testified  tiie  considera- 
tion was  paid,  and  that  the  defendant  posi- 
tively doded  its  payment 

As  to  tiie  flgorea  and  word  "00  days"  being 
In  ttae  option  contract  at  ttae  time  the  same 
was  signed  by  d^endant,  ttae  record  dis- 
closes ttae  denial  by  defoidant  Tbe  testimo- 
ny ot  £he  witness  Debel,  an  attorney  of 
Blair,  Nebraska,  is  that  upon  request  of 
Von  Ejintb,  about  Qie  middle  of  July,  al- 
though not  positive  of  exact  date,  he  wrote 
Into  the  option  contract  the  description  of 
the  land  and  the  word  "days,"  but  is  not 
certain  that  the  flgnres  "90"  are  in  his  hand- 
writing, but  thinks  they  are.  Plaintiff  states 
positively  that  he  wrote  in  tbe  figures  and 
word  "90  days"  before  ttae  osftloa  contract 
was  signed. 

As  to  tbe  bona  fides  of  the  sale  by  plaintiff 
to  a  O.  MUler,  the  testimcmy  of  the  plain- 
tiff and  Broderson  agree  that  about  5  o'clodc 
p.  m.,  July  16,  the  plaintiff  met  the  witness, 
Paul  Broderson,  on  the  highway  near  the 
Ryan  ^gfaty,  in  Washington  county,  at  which 
time  tiiey  talked  about  the  sale  ot  the  land. 


Digitized  by  Google 


N'eb.)  SMITH  V. 

<iu 

and  Brodovon  told  plalnUir  that  he  and  his 
soD-In-law,  McTeasoii,  had  alreadr  purchased 
the  land.  Th^  teetlniony  is  conflicting  as 
to  what  else  was  said  at  that  time.  Brod- 
erson  testifies  that,  when  he  told  plaintiff 
that  McTeason  had  already  bought  the  Ry- 
an eighty,  plfllntlfF  replied  that  "Ryan" 
could  not  sell  it.  Plaintiff  denies  that  he 
80  replied,  bat  dalms  to  have  told  Broderson 
"that  be  (Ryan)  couldn't  sell  it;  I  had  an 
oi^on  en  the  farm  and  it  was  sold."  The 
record  dlstdoses  that  the  night  letter  soit 
by  plaintltt  to  defendant,  notifying  bim  of 
the  acceptance  and  sale  to  Miller,  was  re- 
ceived for  transmission  during  the  night  of 
July  IS,  1919.  and  the  letter  and  oiveiope  ad- 
dressed by  G.  6.  Miller  to  defendant,  dated 
July  14, 1919.  was  postmarked  12  p.  m.,  July 
15,  1919.  about  seven  hours  after  the  con- 
veisatlon  In  which  Brodowm  Informed 
plalnUfT  tbat  tbe  land  bad  bean  sold  to  Mc- 
Teason. 

**Wher«  the  evidence  upon  a  question  of  fact 
material  to  the  issue  is  conflicting,  ttoA  snch 
that  reasonaUe  minds  might  readi  dilTerent 
conchidons,  the  question  is  one  for  tlie  jury, 
■nd  it  is  error  for  the  epurt  to  direct  a  ver- 
dict" Tamoski  v.  Cndahy  Packing  Co.,  85 
Neb.  147,  122  N.  W.  671;  auiis  v.  Paddock, 
77  Neb.  B04,  109  N.  W.  734;  Doyle  v.  Fronek, 
82  Neb.  600,  118  N.  W.  468;  Union  NaUonal 
Bank  t.  Moomaw,  106  Neb.  — .  184  N.  W.  51. 

li-41  We  flad  no  evidence  of  fraud  In  tlie 
inoqitlon  ot  the  option  ooutract  Appellant 
admits  tbe  tenna  of  sale  In  the  option 
contract,  and  the  signature  thereon,  were  In 
U>  Jundwztttng.  Hence^  he  ia  bonnd  1b9  tbe 
teniu  at  tbe  optfon  contract  aa  It  waa  when 
signed. 

"Ooorts  do  not  ptnnit  one  to  avoid  a  con- 
tract into  which  he  has  entered  on  the  ground 
that  he  did  not  attend  to  its  terms,  tbat  he  did 
not  read  tbe  document  which  he  signed,  that 
he  supposed  it  was  different  in  its  terms,. or 
that  it  was  a  mere  form."  9  C^c.  389. 

If  the  contract  was  without  consideration, 
or  no  period  fixed  within  which  to  ex^dse 
tbe  option,  then  the  £^ver  of  tbe  option  had 
the  i^t  to  withdraw  the  option  upon  notice 
to  holder  of  the  option.  10  B.  C.  L.  687,  i 
18;  27  R.  a  L.  340.  i  S7;  6  R.  O.  L.  603,  S 
26;  Jester  v.  Gray.  188  Iowa,  1249,  175  N. 
W.  768, 177  N.  W.  476 ;  Cummins  v.  Beavers, 
lOS  ya.  230,  48  S.  BL  891,  106  Am.  St  Rep. 
881,  1  Ann.  Caa.  986;  Stone  v.  SneU,  77  Neb. 
441, 100  N.  W.  7B0. 

Want  of  consideration  may  be  shown, 
evem  though  the  contract  a<^owledgee  the 
receipt  of  one  dollar.  Grayblll  v.  Brugh,  89 
Va.  896, 17  S.  a  568.  21  1*  R.  A.  133.  37  Am. 
St  B^.  894;   Cummins  v.  Beavers,  supra. 

To  effect  a  revocation  of  a  revocable  op- 
tion to  purchase,  It  was  only  necessary  that 
notice  of  sale  by  the  giver  of  the  option  be 
brought  to  tbe  hcdder  of  the  opUon  before 
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acceptance.  No  particular  formality  Is  re- 
quired to  revtAe  an  option  to  purchase  which 
in  fact  ia  revocable;  Jester  v.  <3ray,  188 
Iowa,  1249,  175  N.  W.  758,  177  N.  W.  475; 
Frank  v.  Stratford-Hanco(^,  18  Wya  87,  77 
Paa  134,  67  L.  R.  A.  571,  110  Am.  St  Rep. 
963. 

If  the  option  Is  revocable,  notice  to  tbe 
holder  of  tbe  option  of  the  sale  by  the  giv- 
er of  the  option  to  McTeastm  before  accept- 
ance of  the  option  is  notice  of  withdrawal 
of  the  option.  6  R.  C.  I*  603-605,  5§  26,  27 ; 
Wullenwab»  v.  Dnnlgan,  30  Neb,  877,  47 
N.  W.  420,  13  U  R.  A.  811 ;  Mooney  v.  Dally 
News  Co.,  116  Minn.  212,  138  N.  W.  OTS,  37 
I*  R.  A.  (N.  S.)  188. 

It  follows  that  the  action  of  the  trial  court 
In  directing  a  verdict  for  the  plaintiff  waa 
error  for  which  Its  Judgment  should  be  re- 
versed; and  aaid  judgment  ia,  therefore,  re- 
versed and  remanded  for  farther  pmeeed- 
inga. 

Beveraed. 


SMITH  et  al.  V.  BERTRAND.  (Na.  21836.) 
(Supreme  Court  <tf  Nebraska.  Dee;  21, 1021.) 

(SyVabuM  tp  the  Court.) 

1.  Brokers  tfl— jOI'  Ownei*»  latter  atattng  tenia 
of  sale  does  aot  aothorlza  axeoutioa  of  eea- 
traot  In  his  name. 

A  letter  which  merely  states  the  terms  upon 
which  the  owner  is  willing  to  sell  his  land  does 
not  empower  the  pereon  addressed  to  ezecnte  a 
contract  in  the  owner's  name  for  tbe  sale  nt 
the  land.  Boas  t.  Graven.  84  Neb.  620, 121  N. 
W.  461. 

2.  Veador  and  parohaser  «=»I6(4)— To  oreate 
oontraot,  acoeptasoe  mast  eoaforai  strlelly  to 
written  offer. 

It  Is  elementary  tbat  an  .acceptance  of  a 
written  offer  to  sell  land,  in  order  to  create  a 
contract  mast  conform  strictly  to  tbe  terms 
of  the  offer.  Boss  v.  Graven,  S*  Neb.  520, 121 
N.  W.  451. 

3.  Ratifleatlaa  by  vnadar  haM  not  ahawa  ky  av- 

Idesoe. 

Batification  by  defendant  of  an  alleged  con- 
tract for  the  sale  of  land  ia  not  shown  in  the 
record. 

Appeal  from  District  Court,  Franklin  Coun- 
ty;  DUworth,  Judge. 

Suit  by  Cyrus  B.  Smith  and  another,  part- 
ners as  Smith  Bros.,  against  Charl^  Ber- 
trand,  for  specific  performance  oS  a  contract 
for  sale  of  land.  Suit  dismissed,  and  plain- 
tlffa  appeal.  Affirmed. 

John  F.  Cordeal,  of  McCook,  for  ai^dlanta. 
J.  U  McPlieely,  of  Mlndeu,  for  app^ee. 

Heard  before  DAT.  DEAN,  and  liETTON, 
JJ.,  and  E.  P.  CliEMBMTS,  Diatrict  Judge. 
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DEAN,  J.  Plaintiffs  sued  tor  the  spedflc 
performance  of  an  alleged  contract  for  the 
sale  of  land.  The  court  dismissed  the  suit, 
and  they  appealed. 

Substantially  these  facts  were  developed 
at  the  trial: 

In  1918  defendant  was  the  owner  of  a  quar- 
ter section  of  farm  land  in  Hitchcock  county. 
September  16,  1918,  W.  S.  Graves,  a  real  es- 
tate agent,  sent  this  letter  to  Bertrand: 

"Palicade,  Neb.,  Sept.  16,  1918.  Mr.  Charles 
Bertrand,  Upland,  Neb.— Dear  Sir:  Do  you  Own 
or  control  the  S.  W.  %  of  7— »-32?  If  bo  is 
it  on  the  market?  Would  like  to  have  it  on  my 
list,  as  I  am  making  out  a  new  list.  Inclosed 
find  stamp  and  a  description  card.  Please  re- 
turn card  and  I  will  try  and  get  your  price. 
My  commission  will  be  $1.00  per  acre.  Please 
mention  terms.   Yours  truly,  W.  S.  Graves." 

To  which  Bertrand  replied: 

"Upland,  Neb.,  Sept  17,  19ia  Mr.  W.  L. 
Graves,  Palisade,  Neb.— Dear  sir:  Your  letter 
inquiring  of  my  land,  tbe  S.  W.  %  7—3—32  at 
hand.  Will  say  I  will  seU  for  $4,000  net  to  me, 
2,000  down,'bBlance  5  years  at  7%.  This  offer 
is  for  80  days.  Besp..  Cbaries  Bertrand." 

S^tember  19, 1018,  plaintiffs  offered  94,500 
for  the  land,  tbrougb  Graves,  who  drew  up  a 
sale  contract.  Olie  contract  Is  a  lengtby  tn- 
fltmmrat  It  ^ovldes,  inter  alia,  that  plaln- 
tiffs  shall  pay  |500  earnest  money  as  a  part 
of  the  purcbase  price,  and  C2,S00  oa  approval 
of  abstract  and  deed,  tiie  remaining  $2,000 
to  be  paid  a  $2,000  note  and  mortgage  due 
on  or  before  five  years*  with  T  pw  cent  an- 
nual Interest  It  provided,  too^  that  Avoid- 
ant should  have  SO  days  in  whldi  to  procure 
and  famish  an  abstract  and  execute  a  deed. 
A  rmsonable  time  was  reserved  in  tbe  caa- 
trad:  tor  plaintiffs  to  i^^a^W  the  title.  Pro- 
vision was  also  made  "that  all  papers  and 
money  in  connection  with  this  transaction 
shall  be  deposited  in  escrow  with  the  Frencb- 
man  Vall^  Bank  of  Palisade,  Nebraska,  and 
both  parties  h^eof  authorise  said  bank  to  de- 
Ilv«  money  and  papers"  to  the  respective 
parties  designated  In  the  contract  Graves 
s^ed  defoidant's  name  by  himself  as  "spe- 
cial agent."  Plaintiffs  also  signed  the  in- 
strument 

September  19  Graves  wired  defendant  that 
he  had  sold  the  land  in  salt  pursuant  to  de- 
fendant's letter  of  September  17.  The  next 
day  Graves  wrote  defmdant  requesting  falm 
to  send  the  abstract  "to  the  Frenchman  Val- 
ley Bank,  Palisade,  Neb.,  and  we  will  have 
cstoided."  September  24.  1918,  dVendant 
wrote  Graves  tbat  bis  wife  "Insists  na  not 


wanting  to  sign  the  deed."  December  21, 
1818,  Graves  went  to  Upland  and  saw  de- 
fradant.  This  was  two  or  three  days  after 
the  expiration  of  the  offer  contained  In  de- 
fendant's letter  of  September  17.  1918.  On 
that  date  Graves  tendered  the  $2,000  pay- 
ment which  is  referred  to  in  the  contract 
Bes^tiug  tills  Interview  Graves  testified 
that,  with  respect  to  the  tender,  defendant 
said  "be  would  not  take  It,  he  would  not 
accept  it"  and  that  in  the  same  conversa- 
tion defendant  said,  "My  wife  w<m*t  sign  the 
deed."  Graves  did  not  tender  a  note  or  u 
mortgage  to  defendant  Tbe  record  does  not 
disclose  any  authority  givoi  by  def«idant  to 
Graves  to  do  anything  with  respect  to  the 
land  other  than  that  contained  in  his  letter 
of  September  17,  1918. 

It  is  argued  that  defendant's  letter  Sep- 
tember 17  authorized  Graves  to  enter  into 
a  written  contract  with  plaintiffs,  in  defaid- 
ant's  behalf,  for  the  sale  of  the  land.  We  do 
not  think  so.  It  plainly  appears  from  a  com- 
parison of  the  letter,  and  the  contract  as  pre- 
pared by  Graves,  that  tbe  latter  far  exceed- 
ed the  terms  submitted  in  Bertrand's  letter. 
The  contract  assumed  to  provide  that  tbe 
unpaid  purchase  price  should  be  payable  on 
or  before  five  years,  and  it  provided  for  a 
deposit  at  the  papers  in  escrow.  All  of  tUs 
and  other  provisions  In  the  contract  as  pre- 
pared by  Graves,  were  unauthorized  by  de- 
fendant And,  besides,  no  tender  of  a  note 
or  mOTtgage  was  made  at  any  time  to  Ber- 
trand. In  passing,  it  may  be  noted  that  the 
alleged  tender  was  not  made  within  the  time 
specified  in  the  letter  ot  September  17, 1018. 
As  pointed  out  In  tbe  decree  of  the  learned 
trial  court,  the  instmrooit  purporting  to  be 
a  contract  betwera  plaintiffs  and  dtfendant 
was  not  an  acceptance  of  defendant's  offer, 
but  was  in  fact  a  counter  offer,  nbidi  was 
refused  by  defendsnt 

■  [1-3]  It  Is  dementary  that  an  acceptance 
of  a  written  offer  to  sell  land,  in  order  to 
create  a  craitract.  must  conform  strictly  to 
the  terms  of  tbe  offer.  A  letter  which  merely 
states  the  terms  upon  which  the  own^  Is 
willing  to  sell  bis  land  does  not  empower 
the  person  addressed  to  execute  a  contract 
in  the  owner's  name  for  the  sale  of  tbe  land. 
Ross  V,  Craven,  84  Neb.  B20,  121  N.  W.  46L 
Batiflcation  by  defendant  «rf  an  alleged  con- 
tract for  the  sale  ttf  land  is  not  shown  Id 
the  record. 

The  Judgment  of  the  district  court  la  liCbt, 
and  Is  in  all  things 

Affirmed. 
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aiLLISPIE  V.  BOHLING  et  al.  (No.  21693.) 
(Supreme  Court  of  Nebraska.   Dec.  21,  1921.) 

(SvRabus  J>v  th«  Court.) 

1.  Partiersiil|h  Agreement  between  own- 
er and  another  for  prooarlng  threshing  con- 
trae*s  and  doing  the  woili  lield  not  a  part- 
■erthip. 

A.  was  the  owner  of  a  threahinR  machine. 
He  entered  Into  an  arrangement  with  B.  with 
respect  to  threshing,  for  the  doing  of  which  B. 
might  obtain  contracte.  A.  was  to,  and  did, 
fomish  his  thresher,  coal,  and  oil,  and  replace 
tnj  breakage  occorrln^.  For  thia  A.  was  to 
receive  65  per  cent,  of  the  earnings  of  the 
thresher.  B.  was  to  have  the  use  of  the  ma- 
ebine,  operate  it,  employ  and  pay  all  necessary 
help,  and  defray  these  expenses,  and  receive 
his  own  compensation  oat  of  the  remaining 
35  per  owit.  ifeld,  tUs  was  not  a  partnership. 

(AO^Honai  Syllahug  by  Editorial  Btaff.) 

2.  Partnersliip  «»2I8(3)— ExUtMoe  of  part- 
■arship  q«estioii  of  law  for  oonrt,  where 
facta  are  aot  disputed. 

Where  the  facts  are  not  in  ^spnte  as  to 
an  alleged  partnerabip.  the  question  of  the 
existence  of  a  partnership  is  one  of  law  for 
the  court,  and  need  not  be  sabmitted  to  the 
Jury. 

3.  Bailment  «=»l.  21— Owaitr  hMi  to  have 
leased  Uiresher,  and  hanoe  not  liable  for  In- 
lorios  from  Its  negligent  operation. 

Where  A.,  owning  a  threshing  machine, 
arraofed  with  B.  for  obtaining  contracts,  A. 
te  famish  macUnery  ud  supplies  and  re- 
eeivo  part  of  earnings,  and  B.  to  operate 
aadiine,  employ  help,  and  defray  expenses  for 
a  percentage  of  the  earnings,  held  a  leasing 
or  renting  of  the  thresher,  so  that  A.  was  not 
liable  for  personal  injuries  received  through 
negligent  operation  of  the  machine. 

.^ipeal  from  District  Court,  Nemaha  Coun- 
ty; Bap«,  Judge. 

Action  by  Roy  C.  Ollllspie  against  August 
W.  Bohllng  and  another,  in  which  there  was 
an  instructed  verdict  in  favor  of  the  defend- 
ant Bohllng,  and  a  Judgment  rendered 
against  the  def^dant  Whitlow  and  In  favor 
of  the  plaintiff.  Plaintiff  moved  tor  a  new 
trial  as  against  the  defendant  Boblihg,  and 
from  the  denial  thereof  he  appeals.  Af- 
firmed. 

Lambert  ft  Armstrong,  of  Auburn,  for  ap- 
pellant. 

EeQIgar  &  Femeau»  of  Auburn,  for  appel- 
lee. 

Heard  before  MORHISSET,  C.  J.,  and 
ROSE.  ALDRIGH,  and  FLANSBURa,  JJ.. 
Ud  WAKELET,  District  Judge. 

WAEBLET,  District  Judge.  Appellant 
hnnight  this  action  In  the  district  court 


V.  BOHLma  8B 

N.W.) 

against  Bohllng  and  Whitlow.  The  object 
thereof  was  to  recover  for  a  broken  leg  and 
other  Injuries  sustained  by  him  on  July  16, 
1919,  while  oiling  a  threshing  machine,  oper- 
ated by  the  defendant  Whitlow,  on  the  farm 
of  one  Alfred  Bogge.  It  la  claimed  tha&  the 
defendants  were  partners  In  the  operation  ol 
the  threshing  machine,  and  In  threshing  grain 
In  Nemaha  county.  In  1919,  and,  as  partn^s 
In  this  enterprise,  liable  to  appellant  for  his 
injuries  sustained. 

Upon  the  conclusion  of  plaintiff's  evidence, 
Bohllng  moved  for  a  directed  verdict,  for  the 
reason  that  the  evidence  adduced  wholly 
failed  to  prove  the  existence  of  a  partner- 
ship between  Bohllng  and  Whitlow  In  the 
conduct  of  the  threshing  business,  out  of 
which  appellant's  Injuries  arose,  and  that 
there  was  no  evidence  to 'sustain  a  verdict 
against  Bohling,  should  one  be  rendered. 
This  motion  the  court  sustained,  and  there- 
after, in  his  instructions,  Instructed  the  Jury 
to  return  a  verdict  for  Bohllng, 

The)  case  proceeded  against  defendant 
Whitlow,  and,  as  to  his  liability,  was  sub- 
mitted to  the  Jury,  who  returned  a  verdict 
against  him  for  $1,000  and  costs.  The  plain- 
tiff made  a  motion  for  a  new  trial  as  against 
Bohllng,  from  the  denial  of  which  the  plain- 
tiff, appealed.  Neither  party  has  appealed 
from  the  Judgment  against  Whitlow.  We  are 
therefore  concerned  with  the  single  question 
as  to  whether  or  not  the  facta  disclosed  make 
Bohling  and  Whitlow  liable  as  partners. 

[1]  Bohllng  had  purchased  for  $5,000,  and 
on  July  10,  1919,  was  the  owner  of,  a  certain 
Port  Huron  threshing  machine.  He  entered 
Into  a  verbal  arrrangement  with  Whitlow 
with  respect  to  the  machine  and  threshing 
Jobs  which  Whitlow  might  be  able  to  obtain. 
The  arrangement  was,  In  substance,  this: 
Bohllng  owned  the  thresher  and  furnished  it 
to  the  defendant  Whitlow.  He  also  furnish- 
ed the  oil  and  coal  to  operate  it,  and  defrayed 
any  breakage  occurring.  For  this,  he  was 
to  receive  from  Whitlow  66  per  cent,  of  the 
earnings  of  the  machine,  or,  as  expressed 
often  in  the  testimony,  65  per  cent,  of  what 
the  machine  made.  Whitlow,  on  his  part, 
was  to  have  the  use  of  the  machine,  to  take 
charge  of  it,  do  whatever  threshing  he  might 
obtain,  employ  and  pay  all  necessary  help, 
and  take  his  own  compensation  out  of  the 
remaining  35  per  cent.  Bohling  In  no  respect 
managed,  or  controlled,  or  directed  the  opera- 
tion of  the  machine,  or  contracted  with  those 
having  their  grain  threshed.  He  was  not 
present  when  appellant  was  Injured.  He  was 
present  several  times  to  see  that  the  machine 
was  working  properly,  and,  at  Whitlow's 
request,  collected  some  of  the  threshing  bills. 
He  also  suggested  to  Whitlow  the  names  of 
several  persona  whose  work  he  (Wbitlow) 
might  obtain. 

It  is  apparent  from  the  evidence  tliat 
whether  the  earnings  or  profits  or  what  the 
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threelier  "made"  were  to  be  gross  or  net, 
the  division  thereof  In  the  proportion  of  6S 
and  35  was  to  be  and  to  constitute  a  com- 
pensation or  payment  to  the  respective  par- 
ties for  what  each  did;  to  Bohling,  for  the 
use  of  the  machine;  to  Whitlow,  for  doing 
the  actual  work;  that  there  was  no  community 
of  proQts  as  such,  but  that  the  ctmipecsation 
of  each  was  defined  and  measured  by  a  cer- 
tain specified  portion  of  the  earnings  or  ctf 
the  profits  of  the  venture. 

That  the  receiving  of  a  certain  portion  or 
percentage  of  earnings  or  profits  of  an  enter- 
prise as  compensation,  or  in  return  for  an 
article  furnished  for  a  particular  venture, 
does  not  in  any  respect  make  the  parties 
thereto  partners,  or  create  a  partnership- 
liability,  has  been  held  by  this  court  in  a 
number  of  caseB,'8onfe  of  them  i^esenting 
facts  very  much  like  those  in  the  case  at  bar. 
Hnrst  V.  Bayden  Bros.,  94  Neb.  T04,  144  N. 
W.  162;  Whitney  v.  Gretna  State  Bank,  BO 
Neb.  438,  69  N.  W.  038 ;  Garrett  t.  Bepub- 
llcan  Publishing  Co..  61  Neb.  Ml,  86  N.  W. 
687:  Agnew  Montgomery,  72  Neb.  9,  99 
N.  W.  820;  Waggoner  v.  First  Nat  Bank, 
48  Neb.  84,  61  N.  W.  112. 

In  Whitney  r.  Gretna  State  Bank,  supra, 
the  conrt  said: 

*Vht  qseadon  preeented  to  na  is:  Were 
these  man  in  fact  copartners?  Was  the  prop- 
erty Involved  in  this  action  copartnerabip  prop- 
•rtgr  or  was  it  the  property  of  Hancock?  The 
relation  of  copartners  rests  in  oootract. 
Whether  two  or  more  persons  are  copartners 
depends  upon  intention;  and  while  a  copart- 
nership may  be  established  by  the  conrse  of 
dealing  and  the  conduct  of  the  parties,  and.  per- 
haps by  the  admission  of  eadi  member  thereof, 
still  the  relation,  if  it  exists,  must  rest  in  the 
consent  and  the  Intention  of  the  parties  there- 
tto.  *  *  *  Where  parities  who  were  not 
partners  have,  nevertheless,  been  held  liable 
as  such,  they  were  so  held  liable  because  by 
their  condnct  they  had  estopped  themselves 
from  averring  that  they  were  not  partners; 
bat  in  no  case  that  I  have  been  able  to  find 
has  any  court  assumed  to  hold  that  two  or 
more  persons  were  copartners  as  a  matter  of 
law  when  the  persons  had  never  agreed  or 
intended  to  become  sncb.** 

In  Garrett  v.  Repabllcan  Publishing  Co. 
supra,  SnlllTui,  J.,  lays: 

"Where  no  question  of  estoppel  is  involved, 
persons  cannot  he  held  to  be  partners  despite 
their  intention  not  to  form  that  relation." 

In  Waggoner  t..  First  Nat.  Bank,  supra, 
the  court  said: 

"Community  of  interest  in  profits,  not  by 
way  of  compensation  for  services  rendered  or 
capital  loaned,  but  profits  as  such,  a  com- 
munity of  interest  In  the  property  the  sub- 
ject of  the  venture,  and  a  community  of  power 
of  management  of  sndi  property,  ate  correct 
tests  of  copartnersUp." 


;    In  1  Bates,  Law  of  Partnership,  |  46,  quot- 
<  ed  with  approval  in  Garrett  v.  Bepublicao 
PubUehlng  Co.,  it  Is  said: 

"An  indefinite  compensation  out  of  profits 
for  the  use  of  property,  real  or  personal,  and 
dependent  on  the  success  of  the  business,  is 
in  lieu  of  rent  and  does  not  Constitute  the  own- 
er a  partner  inter  se." 

Applying  these  prlndplee  to  the  case  at 
hand,  it  is  evident  that  they  refute  any 
inference  of  a  partnership.  Partnership  be- 
tween the  defendants  cannot  be  deduced 

1  from  any  iuteiitioii  to  form  one,  becausu 
Bohling  testified  he  never  Intraded  to  form 
a  partnership  or  to  assume  the  relation  of  a 
partner  in  the  enterprise. 

They  cannot  be  held  as  partners  <xi  any 
ground  of  estoppel,  because  there  is  no 
evidence  whatever  that  they,  or  either  of 
them,  ever  held  themselves  out  to  tiie  x^in- 
tifF  or  to  any  one  else  as  partners,  or  tiiat 
they  ever  did  any  act  or  pursued  any  course 
of  dealing  which  even  remotely  led  the 
plaintiff  to  believe  them  to  be  partners.  In- 

'  deed,  there  is  absolutely  nothing  in  the 
record  showing  that  the  plaintiff  bad  any 
knowledge  whatever  of  what  the  arrange- 
ment between  the  defendants  was. 

They  cannot  be  held  to  be  partners  upon 
the  grotind  that  BohUng  received  66  per  cent, 
of  what  the  machine  "made,"  first,  because 
whethor  earnings  or  profits,  gross  or  net,  his 
66  per  cent  was  received  solely  as  compen- 
sation tor  the  use  of  his  thresher;  second, 
because  Bohling*8  testimony,  taken  all  In  all, 
shows  that  his  66  per  cent,  wan  65  per  emit. 
of  the  gross  earnings  of  the  thresher,  irre- 

jBi)eetive  of  profits;  third,  becanse,  conceding 
that  his  65  per  cent  was  profits,  the  reception 
of  a  certain  part  of  profits  as  .  compensation 
or  pay  for  the  use  of  inroper^  contrlbated 
to  the  Tentore  does  not,  unier  owe  own  and 
other  well-oonsidered  cases,  create  a  partner- 
ship. See  Waspmer  v.  First  Nat  Bank.  43 
Neb.  84,  61  N.  W.  112.  ovemillng  the  third 
point  of  Uie  qrUabas  In  Strader  t.  White, 

2  Neb.  848,  which  held: 

"If  a  person  contract  with  a  partnerstiip  to 
contribute  his  services  to  the  enterprise,  for 
which  he  is  to  be  compensated  by  a  proportion 
of  the  profits,  he  becomes  a  member  of  the 
firm,  aira  liable  for  its  debts,  although  he  do 
not  stipnlate  to  bear  any  part  of  the  losses." 

[2]  ARp6tlant  suggests  that  the  conrt 
should  have  submitted  the  Issue  as  to  part- 
nership to  the  Jury;  but  where,  as  here,  the 
facta  are  not  in  dispute,  the  question  of 
jnrtnership  or  not  is  one  at  law  fbr  the 
court 

[3]  In  our  (pinion,  tbe  transaction  was,  in 
legal  Intttdment,  a  leasing  or  raittng  ot  tiw 
thresher  to  Whitlow  for  a  specified  bnt  In- 
determinate amonnt,  dqioident  upon,  and 
aacertalnable  from,  the  total  amount  derived 
by  him  firom  threshing  done  by  him,  in  which 
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Bohling  had  DO  voice,  over  M-faich  he  had  no 
«>atrol,  and  for  which  he  was  to  receive  65 
per  ceat.  of  the  receipts,  for  the  use  oC  fala 
thresher. 
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Judgment  affirmed. 


SCHUSTER  «t  al.  v.  NORTH  AMERICAN 
HOTEL  CO.     (No.  2t509.) 

(Soprame  Gonrt  of  Nebraska.  Dec.  21,  1921.) 

(StOabut  by  the  Court.) 

1.  Evideaea  «»443(2)— Parol  testlaiony  laad- 
alaaiWe  to  stiew  oral  aireemeiit  mad*  at 
tlm  of  aad  Indoolag  wrttlag. 

Where  a  written  contract  for  the  snbscrip- 
tion  of  stodE,  which  it,  on  its  face,  a  com[det« 
contmct*  and  which,  by  its  terms*  declares  that 
no  agreementa,  not  expressed  therein,  ahall  be 
biadiiig  between  the  parties,  is  executed  and 
dellTered,  parol  eridence  is  not  admissible,  in 
an  action  on  the  contract,  to  show  an  oral 
agreement  made  at  the  time,  tiioniAi  the  oral 
agreement  may  bare  been  an  IndnciDs  cause 
to  the  exeeotion  of  the  written  instroment. 

2.  Evliem  •s»4M(8)— Rale  agalast  evMeaoa 
of  parol  promlss  to  modify  writing  not  ap- 
plleabla  ta  aotfons  for  fraud. 

The  role  that  evidence  of  a  parol  promise 
cannot  be  shown  for  the  purpose  of  enlarging 
ttr  chaDging  the  written  contract,  where  the 
action  Is  one  to  enforce  the  contract,  is  not 
appliosUe  where  the  action  is  in  fraud  for 
damages  or  to  rescind  the  contract  and  to 
prove  the  oral  promise  as  the  fmudolent  rep- 
resentation which  acted  aa  an  hidaoement  to 
the  contract. 

3.  Corporatloas  ^982— Where  a  subsorlptloa 
oostraot  provides  that  only  printed  oondl- 
tlMs  shall  bind*  aiMrta  naklig  oral  promise 
to  reparehasa  stock  tot  withoat  authority. 

Where  such  a  contract  contains  the  pro- 
vidoB  that  *^  condition^  agreements  or  rep- 
resentations," other  than  those  printed  in  the 
iostroment,  shall  bind  the  company,  the  agents 
of  the  eompsny,  who  sell  the  corporate  stock 
and  procure  the  execntion  of  the  subscription 
contract,  clearly  act  outside  the  limits  of  their 
ostensible  authority  when  they  make  an  oral 
promise,  as  an  additional  stipulation  and  ob- 
li^tion  of  the  company,  that  the  company 
wQl,  upon  request,  accept  a  return  of  the  stock 
and  repay  the  consideration,  with  Interest. 

4.  Corpontlons  «s980(2)^rovl&lon  la  sub- 
sorlptloa oontraet  held  sot  to  relieve  oom- 
paay  of  respoaslblllty  for  agents'  fraudulent 
repraaeatatlons. 

A  provision  in  such  a  contract,  to  the 
effect  that  the  agent  cannot  bind  the  company 
by  any  representationa,  statements,  or  agree- 
ments, win  not  relieve  the  principal  from  re- 
sp<msIbiUty  for  tbe  fraudulent  representations, 
msde  by  Its  agents,  concerning  tbe  subject* 
Blatter  of  the  contract,  as  distingnished  from 
the  agreenunta  and  promiaes  which  are  to  be 
vadcftaken,  for  a  salaa  agent  has  ostensible 


authority  to  make  representations  as  to  the 
subject-matter  of  the  sale,  and  his  fraud,  com- 
mittcd  witbin  the  limits  of  such  author!^,  will 
fix  responsibility  uj>ou  his  principal. 

5.  Corporations  <e=379~Corapany  not  liable  on 
agent's  oral  sapplemental  sBresmant  wtth 
purchaser  of  atoefc  wMeh  by  the  torma  of  tiia 
wrtttaa  agreoniMt  ho  bw  m  asUwrfty  to 
make. 

When  such  an  agent  makea  an  oral  agree- 
ment, aa  supplemental  to  the  written  agree- 
ment of  the  company,  and  which  oral  agree- 
ment is,  by  fbe  terms  of  the  written  agree- 
ment, one  which  the  agent  baa  no  authority  to 
make,  the  fact  that  bo  misrepresented  the 
present  attitude  of  the  company  and  did  not 
intend  or  expect  that  the  promise  would  be 
carried  out,  though  this  might  fix  liability  for 
fraud  upon  him,  would  not  fix  responsibility 
upon  the  company,  for  the  purchaser  of  the 
stock  had  notice  that  the  agent  was  acting 
beyond  bis  authority  in  making  such  an  oral 
promise. 

Appeal  from  District  Court.  Don^aa  Comi- 
ty; Estdle^  Judge. 

On  motion  for  rahearliifr  Bfotl<m  over- 
ruled. 

For  totmae  opinion,  see  ISl  N.  W.  136. 

Will  H.  nKmpson  ft  Son,  of  Omaha,  and 
Stewart,  Perry  ft  Stewart,  of  Lincoln,  for 
ai^fdlantB. 

Baker  ft  Beady,  €t  Omataa.  tor  appeHoft 

Heard  before  MORRISSEY,  C.  J.,  and  AL- 
DRICH,  DAY,  DEA^^  FLANSBUBG,  and 
LBTTON,  JJ. 

FLANSBURG,  J.  On  motion  for  rehearing. 
The  Issuea  In  this  case  are  fully  set  out 
in  tbe  former  opinion.  184  N.  W.  136.  It 
was  a  suit  based  eitb^  cm  fraud  or  upon 
contract  From  the  plaintUTs  petition  it  is 
not  clear  upon  which  theory  the  suit  was 
brought 

The  plaintiff  had  purchased  corporate 
stock  In  the  North  American  Hotel  Company, 
and,  as  a  basis  for  tbelr  action  to  recover 
back  tbe  purcliase  price  of  the  stock,  set 
two  representationa  made  by  the  agmta 
of  the  said  company;  cue  representation  be- 
ing ttiat  the  American  Hotel  Company  and 
the  Bankers  Realty  Oompany  "were  tbe  same 
company  and  the  same  x>eople,"  and  the 
other,  an  oral  promise  that  the  American 
Hotel  Company,  if  requesU'd,  would,  after 
two  years,  return  the  money  paid  for  the 
stock,  with  Inter^  and  allied  that  these 
reprea^tationg  were  false.  The  petition 
does  not  allege  tbe  value  of  the  stock,  nor 
tbe  condition  of  the  company,  nor  docs  it 
allege  that  the  plalntlfTs  were  damaged  or 
injured  in  any  way  by  the  purdiase,  but 
alleges  that  plaintiffs  tendwed  their  stock  to 
the  defendant  and  requested  a  repayment  uC 
the  purchase  price,  that  defendant  refnaed* 
and  that  there  is  $2,000  with  Interest  doe 


^atSfar  etksr  sssss  sst  ssms  tople  sad  KBT-HUHBBK  la  allKejr-Nnmbsred  DIgwU  sad  Induss 
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from  tbB  defendant  to  tbe  pUdntUfa.  A  mo- 
ttOB  was  made  by  the  defendant  to  require 
the  plalntifCa  to  elect  upon  which  theory 
Oiey  desired  to  proceed;  whether  for  frand 
or  aptm  the  allied  oral  promise  made  by 
the  defendant's  agents.  This  mcrfJon  shonld 
hare  been  sustained,  tm  Ihe  plaintUb  coold 
not  both  affirm  the  contour  and  seek  to 
CTforce  It,  and,  at  the  eame  time,  bring  an 
action  declaring  that  the  <Sontract  had  been 
vitiated  by  £rand  and  seek  either  its  re- 
iBdssion  V)r  damages.  Tbe  lower  court, 
on  the  trial  of  the  case,  directed  a  verdict 
in  favor  of  the  pl^lntiffa^  and  the  case 
has  been  presented  here  as  If  it  w«6  an 
action  based  both  upon  fraud  and  upon  con- 
tract. 

ri  1  The  subscription  contract,  signed  by  the 
plaintiff  when  th^  pnrdiased  the  stock, 
contained  a  proridon  that— 

"No  conditions,  agreements  or  representa- 
tions, other  than  those  printed  above,  shall 
UiMi  the  said  eompssy." 

The  snbscrlptton  contract  was  complete 
on  Its  face,  and  erldenoe  of  any  parol  agree- 
ment, to  add  to  or  qualify  or  condition  the 
contract  of  pnrdiase  expressed  In  the  writ- 
ing, was  entirely  Incrinpet^kt*  Security 
Savings  Bank  v.  Bhodes,  107  Neb.  — ,  185 
N.  W.  421.  Any  action,  ther^ore,  to  enforce 
the  alleged  oral  promise  must  fall  for  the 
want  of  legal  proof  to  establish  such  a  c(hi- 
tract. 

Plaintiffs  rely  upon  the  case  of  Griffin  'k. 
Bankers'  Realty  &  Investment  Co.,  lOo  Neb. 
419,  181  N.  W.  169.  In  that  case  It  was 
pointed  out  In  the  oplnlw  that  there  were 
written  provisions  In  the  contract  which  were 
open  to  Interpretation,  and  the  opinion  says 
that  the  company  had  inld  to  the  plaintiff 
fSOO,  In  recognition  of  an  Interpretation 
placed  upon  the  contract  by  the  parties.  The 
g«ieral  rule  Is  emphasized: 

"That  parol  evidence  ii  not  admissible  to 
change,  add  to.  vary  or  modify  a  written  sab- 
scription  for  stock  in  a  corporation." 

Though  It  Is  proper  to  resort  to  parol  and 
other  extrinsic  evidence  to  explain  ambigu- 
ities or  to  interpret  writtrai  contracts,  which 
are  plainly  open  to  explanation  or  construc- 
tion, stIU  we  think  It  is  stating  the  rule  too 
broadly,  as  seems  to  have  been  done  in  that 
case,  to  say  that  when  the  execution  of  a 
written  contract,  which  In  complete  on  Its 
face  and  certain  In  Its  terms,  has  been  in- 
duced upon  the  ftlth  of  an  oral  stipulation, 
made  at  the  time,  sudi  oral  sttpnlatlon  may 
properly  be  shown  to  supplement  the  writing, 
and  that  such  oral  stipulation  may  be  en- 
forced as  a  part  of  the  contract,  In  ord^  to 
prevent  fraud.  We  do  not  so  understand  the 
rule.  The  very  purpose  of  putting  contracts 
In  writing  la  to  attain  complete  certainty 
of  obligation  and  to  prevent  fraud.  The 
stlpulaUonB  of  oral  contracts  depend  for 


their  proof,  not  only  upon  the  memory,  but 
largely  upon  the  truthfulness  and  moral 
cbaracta  of  Oie  parties  bound.  Bence^  oral 
contracts  give  more  opportunity  for  fraud. 
To  allow  .oral  stlpulaUmu  to  be  addtf  to 
written  contracts  would  largely  destroy  tiie 
salutary  effect  of  the  parol  evidence  role. 
When  fraudulent  promises  act  as  the  Induce- 
ment to  the  executinn  of  a  written  contract, 
the  ronedy  Is  fbr  fraud,  and  not  upm  the 
oral  pnxnise  as  a  omtractttal  obUgatlcw,  tat 
the  oral  promise  as  an  obligation  has  become- 
merged  in  the  written  agreement  sad  can- 
not, as  such,  legally  be  proved. 

The  case  of  Fairbanks,  Morse  &  Co.  v. 
Burgoct,  81  Nebw  406,  116  N.  W.  8S,  Was  a 
suit  to  recover  the  purchase  price  of  machln- 
ety  sold,  and  It  Is  not  clear  whether  die  de- 
fense made  was  based  on  fraud  or  upon  on 
oral  agreement  supplementing  the  writing. 
The  court  said  that  tlie  machinery  sold  wns 
r^esented  to  be  capable  of  doing  certain 
work,  and  that,  if  the  machlnerr  did  not 
meet  the  r^tresentation,  the  deftodant  had 
the  rl^t  to  "rescind"  the  purdiasa  It  doe»^ 
not  appear  what  the  terms  of  the  written 
contract  were,  but  the  opinion  dedoies  that 
the  writing  was  aimply  on  orda,  and  did 
not,  on  its  face,  purport  to  be  a  complete 
contract  between  the  partlee.  The  conclu- 
sion, that  parol  evidoiee  was  admissible 
to  show  and  to  mforoe  en  <nal  agreement* 
supplemental  to  the  writing,  could  not 
otherwise  luve  been  justified. 

[3]  ynuxe  an  agent  presents  a  sobscrlp- 
tion  contract  to  a  prospective  purdiaser,  tnft 
where  the  subscription  contract  does  not 
provide  fbr  a  repurchase  of  the  stock,  and 
contains  a  provision  that  the  agmt  am  make 
no  other  agreement  or  condition  than  thom 
which  are  contained  in  the  subscription  con- 
tract, the  representations  by  the  i^ent  or 
agreements  by  him  in  parol  cannot  be  shown. 
In  order  to  vary  the  terms  of  the  subscrlp- 
tion  contract,  or  to  add  an  agreement  that 
the  company  will  repordbase  the  stock. 

Furthermore,  entirely  aside  from  the  parol 
evidwce  rule,  ttie  agenta  In  this  cose  could* 
not  have  bound  tJw  company  to  on  agre» 
ment  to  repurchase  the  stock,  for  an  attempt 
to  do  so  was  dearly  ontdds  the  Undta  oC 
their  author!^  as  expressed  In  the  subser^ 
tton  contract  Ealey  t.  Northwestern  Mu- 
tual Life  Ins.  GOh  102  Neb.  ISS,  166  N.  W. 
use;  Omaha  Alfalfa  HUlIng  Co.  v.  Flnkham, 
105  Neb.  20, 178  N.  W.  910. 

[2]  The  rule  that  evidence  of  a  parol  prom- 
ise cannot  be  ahown  for  the  purpose  of  en- 
larging or  changing  the  written  contract, 
where  the  action  Is  one  to  mforce  the  con- 
tract Is,  however,  not  applicable  where  the- 
:  action  Is  In  fhiud  to  rescind  the  contract 
and  to  prove  the  oral  lOYnnlse  as  the  fraudn- 
lent  represwtation  which  acted  as  the  In- 
ducement to  the  sale;  The  questftm  then, 
If  this  action  is  to  be  considered  an  action 
In  fraud,  la  wbetiier  such  oral  prcmiliK^  being. 
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shown,  eren  though  made  in  violation  of  the 
Umltatioo  of  the  agent's  authority,  as  ex- 
pressed In  the  wrltlen  contract,  will  constl- 
tate  a  fraud  for  which  the  company  la  re- 
sponsible and  which  will  afford  the  purchas- 
er the  hada  for  an  action  against  the  com- 
pany In  rescission  or  for  clamnsPF:. 

[4]  It  ia  qntte  generally  held  that  a  pro- 
Tlslon  in  a  contract  to  the  effect  that  the 
•gent  cannot  bind  the  company  by  any  r^ 
resentatlons,  stat«naita  cs  agreements,  'will 
not  relieve  the  principal  from  reqiKnulblllty 
for  the  fraudulent  representatlona,  as  to 
the  subject-matter  of  the  c<mtract,  made 
by  the  agent,  since  bw^  rei^esentattona  are 
within  the  scope  of  the  B^^tB  actual  m 
ostensible  authority.  It  Is  a  self-evident 
fact  that,  in  order  that  an  agent  sell  ooriw- 
rate  stock  for  a  company,  he  must  make  rep- 
resentations to  the  buyer  as  to  tiie  character 
of  the  business  of  the  company,  the  amount 
of  Its  earnings,  its  fliuincial  condltioa  and 
assets,  and  many  other  represratations  Of 
fact  which  matei^iaUy  affect  the  value  or 
desirability  of  the  sto^  An  ag^t,  evoi 
though  tlw  cfmtraet  whtoh  he  presoits 
contains  a  clause  declaring  that  the  com- 
pany will  not  be  bound  by  the  retwesenta- 
tlons  that  he  may  make,  la  known  to  be  an 
■gent  sent  ont  for  the  excess  purpose  ci 


course,  had  ost^udble  authority  to  describe 
the  goods  that  he  was  to  sell,  and  when  he 
made  represraitatlons  as  to  their  qnality  and 
character  he  was  acting  within  the  scope 
of  his  authority. 

In  the  case  of  Pease  v.  Fitzgerald.  81  CaL 
App.  727, 161  Pac.  606,  the  company  was  held 
not  ren^ooidble  for  the  agents'  represaita- 
tlons.  In  that  case,  hoveres,  corporate 
stock  was  sold  through  means  of  a  writt^ 
prospectus.  All  rqpresentatlcms  necessary 
for  the  Information  of  the  stock  buyer  «ere 
set  out  tberebif  and  the  buyer  notified  by 
the  terms  of  the  company's  written  contract 
that  the  agent  lad  no  authority  to  make  rep* 
resentatlons  cOi&i  than  as  set  out  In  the 
written  statements  of  the  company.  Where 
the  company's  written  represoitaUons  fully 
cover  the  subject-matter  of  the  transaction 
and  are  declared  to  be  the  only  ones  the 
company  wishes  to  make,  and  where  these 
representatlona  are  brought  to  the  knowledge 
of  the  bi^rer,  further  represaitatlons  by  the 
■gent  would  not  appear  to  be  necessary  to 
the  performance  of  the  agent* s  duties,  nor 
within  his  apparent  authOTlty  to  makSb 

It  would  be  quite  a  different  matter  to  ap- 
ply this  rule  so  as  to  make  the  company,  in 
spite  of  the  written  Umitatl<m  In  its  contract, 
responsible  fbr  the  oral  prmnlso^  and  stlpula- 


msking  representaticns  ss  an  inducement  to  :  tlons  which  the  agent  should  attempt  to  add 


the  Bale  of  stock,  and  the  provldon  in  the 
oontract,  tberefOT^  is  not  considered  as 
limiting  the  scope  of  bis  ostensible  autfaoiw 
Ity.  Where  he  makes  false  r^resentations 
cmooning  the  subject-matter  of  tbe  con- 
tract, MB  distlngnlshed  at  least  from  the 
agreements  and  promises  which  are  to  be 
mdertaken,  the  company  is  responsible,  and 
the  buyer,  when  injured,  may  rescind  the 
contract  on  the  ground  of  fraud.  General 
Blectric  Co.  v.  0'Oonn«U,  US  Ifinn.  S8,  186 
N.  W.  404;  Hdward  Tbanpson  Co.  v.  Schroe- 
der,  ISl  Minn.  12S,  U4  N.  W.  792;  Sbepard 
T.  Pabet,  149  Wi&  86, 186  N.  W.  16S;  Rosen- 
berry  V.  Hart-Parr  Co.,  145  Minn.  142,  176 
N.  W.  176;  State  t.  Ittck,  126  Wis.  61,  108 
K  W.  229;  Landfried  ▼.  UUam,  214  S.  W. 
Crtx.  OlT.  App.)  847;  RemlngtMi  Savage, 
182  N.  W.  (Minn.)  624;  Bent  v.  romald, 
160  111.  App.  682;  Jones  v.  Minks.  188  HL 
App.  46. 

In  aU  of  thesB  cases  Just  dted  it  wiU  be 
noted  that  the  fraudulent  representations 
were  remesentatlons  as  to  the  snbjectmatter 
inviflved  in  Oie  transactt<m.  It  is  true  that 
in  the  cases  of  General  Electric  Co.  v.  0'C<m- 
nell.  Remington  v.  Savage,  and  Jones  v. 
MiidDB^  the  fUse  r^Tresoitatlims  made  hy 
the  agent  were  in  the  form  of  oral  warran- 
ties, but  those  warranties,  Instead  of  b^g 
porel^  matters  of  pranlssory  obligations, 
constituted  also  express  inpiawntatlona  of 
the  c^Midty  and  character  of  the  goods  to 
be  sold,  and  were  to  that  extent,  mlsr^wesen- 
tatlons  of  existing  facta  and  of  the  subject- 
matter  of  the  transactltm.   The  agent,  of 


to  the  proposed  agreement-  The  company 
does  not.  in  any  sense,  holi  out  the  i^^ent  as 
authOTlsed  to  make  contracts  for  it,  or  to 
change  the  proposed  written  omtract.  On 
the  othsx  hand,  the  written  oontract  sets  oat 
specdflcally  Uiat  the  onnpany  wUl  assume  no 
other  obligatlmis  than  those  ei^reased  in  the 
writings  Though  the  Agent  may  describe 
wtat  he  has  to  sell,  he  has  not.  In  the  face 
€t  such  written  limitation  ot  autliority,  the 
power  to  make  a  contract  or  to  add  stiimla- 
tlons  to  the  written  oontract  whldi  the  com- 
pany has  furnished.  Clearly,  when  he  fraud- 
ulently assumes  to  act  for  the  ounpany  In 
adding  stipulations  to  a  contract,  which  the 
company  says  shall  be  the  limit  of  its  obllga- 
tkms,  he  is  acting  outside  the  aoope  ot  his 
ostensible  authority,  and  the  company  will 
not  be  re^onslble  for  his  fraud.  Common- 
wealQi  Bonding  &  Casualty  Ins.  Co.  v.  Bo- 
mar,  169  S.  W.  (Tex.  Glv.  App.)  1060;  Reagen 
V.  National  Equitable  Society,  202  S.  W. 
(lex.  Civ.  App.)  157;  Gordeen  T.  Pearlman, 
91  N.  Y.  Sapp.  420;  Commonwealth  Bonding 
ft  Casualty  Ins.  Co.  v.  Barrlngbu,  180  S. 
W.  (Tex.  Oiv.  App.)  9S0;  6uth  Piano  Oo.  v. 
Adams,  114  Mft  S9a  96  AtL  722  ;  2  G.  J.  867. 

The  case  of  Bonew^  ft  Ca  v.  Jacobson, 
180  Iowa,  170,  100  N.  W.  614,  5  U  B.  A. 
(N.  S.)  436,  relied  upon  by  the  platntUEB,  was 
based  on  the  fraud  of  the  agents  of  the  de- 
fendant, tb^  having  made,  it  Is  tm^  i«om- 
Issory  representations,  but  among  the  repre- 
sentations complained  of  wore  statements 
that  the  defendant  company  was  in  the  prac- 
tice ot  setting  out  sample  orduirds,  had  ao- 
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tnally  set  oat  ordiards  In  other  plaoea.  and 
was  decdroos  of  setUns  oat  such  am  wcbard 
in  tb6  locality  wbere  the  plalntlfl  lived, 
l^tese  Tcpreaeatatioiu  were  more  than  simple 
prtnnlsea  wliiA  the  agents  attempted  to  add 
to  the  written  contract,  but  were  r^resaita- 
tlons  as  to  the  existing  baslnesa  practice  oi 
the  defendant  nunpany.  The  specific  quefh 
tion  as  to  whether  promissory  r^resenta- 
tlMM  coald  be  held  to  come  within  the  scope 
of  the  agents'  aaihntty.  regardless  o£  a 
contra ctnal  prorlilon  tiiat  the  agents  coald 
make  no  promises  or  ^rements,  was  not 
discoased  in  the  case. 

In  the  case  of  Jones  t.  Bonkers'  Trust  Co. 
(D.  O.)  289  Fed.  770,  the  ooozt  constraed  a 
somewhat  Rim  liar  contractoal  provision  as 
the  one  Inrolved  here,  to  cover  only  repre- 
sentations amoontlng  to  warrantlea,  promls- 
Bory  in  charactw*  and  not  other  rej^resenta^ 
tlons  going  only  to  material  erlsMng  facts 
involving  the  sabject-matter  of  the  transac- 
tbm.  and  held  that,  as  to  these  latter  repre- 
sentations, the  company  would  be  responsi- 
ble. 

[I]  TTe  do  not  mean  to  say  that  the  porind- 
pal  will  never  be  liable  tor  promlasory  repre- 
smtationB  made  by  his  agait,  when  ttwse 
promises  are  traadalut,  and  whai  the  agent 
mlSECiffesenta  tba  present  attitude  of  the 
cnnpany  and  does  not,  at  the  time,  eqtect 
or  Intend  that  his  promises  shall  be  carried 
out,  for  when  the  agmt,  ia  making  such 
promissory  reiH^aentations,  acts  within  his 
actual  or  ostenidble  authority,  sadi  fraudu- 
lent representations,  even  though  of  a  prom- 
issory character,  would  be  as  binding  upon 
the  ctHupany  as  any  other. 

7%ot^  a  r^trelottatlon,  iwfmilssory  in 
its  nature^  when  made  with  the  present  in- 
tfmtioa  of  not  carrying  it  out,  may  be 
fraudulent  and  actionable.  It  must  be  remem- 
bered that  this  case  Is  not  brou^t  against 
the  agents,  who  actnally  made  the  represen- 
tations, but,  against  ttie  oouqwny,  and  whoi 
the  company  had  no  knowle^  that  sucb 
r^>resenta tlons  were  being  made.  As  point- 
ed oat  in  the  fwmer  opinlm,  where  tiie  mat- 
ter lias  been  thoroughly  discussed  (IM  N.  W. 
18^,  the  plaintiffs  were  put  ap<m  notice  as 
to  the  limitation  of  Oie  agents'  authority, 
exivessed  In  the  written  subscription  agree- 
ment, and  wwe  charged  with  knowledge  that 
such  a  promise,  made  by  the  agents,  was  out- 
side the  limitation  of  that  authOTlty.  Hie 
plaintiffs  have  no  right  to  consider  the  prom- 
ise made  as  being  the  promise  of  the  com- 
pany, for  the  company  bad  restricted  Its  dbilr 
gatloii  to  the  stipulations  contained  In  Oib 
writing.  Promissory  nq^reeentations  are 
consldaed  fraudulent  when  there  is  a  mia- 
represeatatUm  of  tlie  |»esent  IntenUtm  or  at- 
tltode  of  the  i»wisor  as  an  existing  flact 
Where,  howwer,  the  principal  has  put  his 
attitude  qpeciflcaUy  In  writing,  bo  as  to  ex- 
pressly describe  and  limit  his  Intention  oon- 
carning  his  willingness  to  assnme  promlsstHry 


oUli^tions,  the  misrepresectatlon  of  that  at- 
titude, so  OS  to  become  In  any  way  bbuUng 
upon  the  principal,  is  placed  beyond  the 
power  of  the  agent  to  make.  Sucih  promisso- 
ry repreaentatlona,  i^ere  Otey  beld  to  be 
fraudulent  tai  this  cassi  oould  no^  In  the  ab- 
sence  of  ratification  or  estoppel,  be  held  to 
be  blndixc  upon  the  company. 

The  r^resentatlon,  than,  made  by  these 
ag«it8,  that  the  company  would  r^mrdiase 
the  stock,  was  a  promise  for  which  the  com- 
pany was  not  responsible,  and  which  the  com- 
pany had*  Its  oontmct,  guarded  the  buyer 
against,  for  the  buyer  was  bound  to  take 
notice  that  the  agent  had  no  aatluMrlly  to 
make  agreements  for  the  company,  and  that 
the  only  agreement  the  company  was  wiUing 
to  make  was  that  expressed  in  tho  wrltli^ 
Though  the  agents  personally  may  have  been 
reqionslble  for  fraud,  we  do  not  And  that 
these  representations  are  a  soffldent  basis 
for  actionable  fraud  as  against  the  convany. 

One  other  representation  remains  to  be 
considered.  The  agents  represented  that  the 
American  H<^  Gonpaoy  and  the  Bankers' 
Beolty  Gon4>any  "were  the  same  *^r«"T 
and  the  same  peopla"  Sudi  a  reprasoitar 
tion  as  this  had  to  do  with  the  nhject^nat 
ter  of  the  contract  It  was  a  refnesentatlon 
going  directly  to  the  desirability  and  value 
of  the  stodE  and  was  a  repreeen  tattoo  which 
waa  reasonably  inddental  to  the  sale  ot 
atod[.  Sndi  a  representation  was  wltSUn  the 
scope  of  the  autbority  of  the  aganti  to  make^ 
and  the  defendant  omnpany  could  not  set  up 
the  provlsUm  of  the  contract  that  it  would 
not  he  bound  by  the  re^esmtationB  of  its 
agents  In  bar  of  an  action  for  fraud,  baaed 
on  those  representations,  were  sadi  represen- 
tations proved  to  be  false  and  aetlonaUe. 
But  from  the  record  it  appears  that  the 
parties  have  laid  little  streai  upon  those 
representations  as  being  the  basis  for  the 
suit.  Little  evidence  Is  developed  with  re- 
gard to  them.  It  is  no  doubt  for  this  rea- 
son that  the  commisstoner,  in  the  former 
<^iinion,  made  no  mention  of  those  represeo- 
tatlons  except  to  set  out  that  sodi  repre- 
sentatlcHis  were  aHeged  in  the  pteadlnga. 
nie  plaintiffs  knew  ^at  these  two  compa- 
nies were  not  idratlcally  the  same,  for  plaln- 
tifEs  admitted  that  th^  read  the  nam^ 
American  Hotel  Company,  ui>on  the  conbtect 
and  ajxm  thdr  cerUflcates  of  atodc,  and  »- 
celved  dlvid«ida  fran  the  American  Hotel 
Company.  Though  It  Is  manifest  they  knew 
the' two  companies  were  not  identical,  they 
may  have  been  led  to  bdienre  that  the  com- 
panies w^  operated  under  the  same  manage 
ment  and  that  the  same  officers  were  in  con- 
trol; the  reisresentatlon  being  that  they 
were  the  *^ame  people."  So  far  as  l£e  rec- 
ord shows,  however,  It  may  have  been  tme 
that  the  companies  were  operated  under  the 
same  management  and  by  the  "same  peot^" 
No  attempt  Is  made  to  diow  that  so  mudi 
of  the  representation  was  fklae.  What  tha 
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maxiaKement  at  flnsndal  emdlthm  of  tb9 
American  Hotel  Company  was,  or  tbe  raloe 
of  tbe  stock.  Is  nowhwe  staowo,  and  the 
«ame  Is  true  as  to  the  Bankers'  Realty  Com- 
pany, wuetber  tbe  fact  that  tbe  two  com- 
paniea  were  operated  under  tbe  same  man- 
agement,  and  wbether  or  not  Ibat  would 
taave  been  a  bou^  or  a  detriment  to  tbe 
American  EMel  Onopany,  does  not  appear. 
In  fact,  the  record  Is  enatlrely  slleot  when 
It  comes  to  the  matter  ci  proving  that  tbls 
repreeoitatUm  was  false,  or  that  the  plalu- 
tlfts  were  Injured  in  any  way  by  It 

For  the  reasons  given,  the  mothm  for  re- 
hearing la  OTemded. 


FLECKENSTEIN  V.  PROVIDENT  INS.  CO. 

(SnmesM  Court  of  North  Dakota.   Nor.  28, 
1921.) 

(Svltabut      th«  Oourt.) 

1.  lasnraace  4»668(3)— la  aa  actloa  ea  a  life 
Iflsaraaea  policy,  qaistloB  ef  delivery  held 
oae  for  the  lary. 

In  ah  action  upon  a  life  Insurance  poUey, 
where  tbe  insured  at  the  time  of  the  ap^Oca- 
tiim  directed  the  soliciting  agent  to  tend  tbe 
pdttey  to  be  issued  to  a  banker,  with  whom 
the  insored  did  bnainese,  and  the-  application 
conteiued  a  memoraDdum  to  send  tiie  policy 
to  Bodi  benker,  and  where  the  insnrence  com- 
pany, acting  upon  the  application,  isBUed  the 
policy  and  sent  tbe  same  to  such  banker,  who 
wee  its  agent,  with  instructions  uncommuni- 
cated  to  the  Insured,  to  deliver  only  apon  being 
satlafied  after  personal  inveBtigatiou  concern- 
ing the  good  health  ni  the  inenred.  it  is  Aeld, 
upon  the  record,  that  the  question  of  dsUvety 
woe  one  for  the  jury, 

2.  Isevrasce  «=>668(3)— Qsestlon  as  te  le- 
swrod's  bealtb  os  delivery  of  pollcor  held  oae 
far  the  Jery. 

Where  an  insurance  policy  is  delivered 
pursuant  to  a  stipulation  In  the  application 
that  It  shall  not  take  effect  unless  delivered 
to  and  received  by  the  insored  while  In  good 
health,  and  whwe  the  Insured,  a  married  man 
aged  24  years,  was  in  apparent  perfect  health 
when  the  application  was  signed,  October  21at, 
and  the  policy  issued,  October  30th,  and  so 
continoed  until  the  evening  of  November  8th, 
tiie  dsy  when  tbe  policy  was  delivered,  ex* 
ceptiiig  that  he  complained  «t  a  headache  In 
the  eveidng  4tf  November  6tta  and  during  the 
day  IMF  November  7tb,  and  where  dnring  the 
evening  of  November  8th  the  insured  started 
to  have  a  fever,  on  November  9tb  bad  a  high 
fever,  and  was  then  partially  confined  in  bed, 
and  on  tbe  afternoon  of  November  10th  died 
throiMih  "broncho-pnenmonia,"  following  an  at- 
tack of  "influensa,"  and  where  the  entire  evi- 
dence concerning  the  good  health  of  the  in- 
sured subsequent  to  tbe  issuance  of  the  policy 
and  until  his  death  Is  dependent  solely  upon 
lay  testimony,  unaided  by  that  of  medical 


science,  It  la  %eli  that  the  question  of  the  good 
health  of  tbe  Insured,  when  the  poUer  was  de- 
livered, was  for  tbe  jury. 

BobiuBon,  dissenting. 

Ai»peal  horn  District  Court,  Hettinger 
County;  Honley,  Judge. 

Action  by  Perpetua  Fleckensteln  against 
the  ProvldCTt  Insurance  Company.  Judg- 
ment for  plaintiff.  From  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

Newton,  Dullam  ft  Toung,  of  Blamaick, 
for  appellant. 

Jatwbsen  ft  Murray,  of  Mott,  and  Benja- 
min Blgler,  of  Bl<^rdt«i,  for  re^Hmdait 

BRONSON,  J.  Statement.  This  ie  an  ac- 
tion upon  a  pirilcy  of  lUe  tnsnrance.  Tbe 
defense  Is  that  no  ccmtract  of  Insurance  was 
ever  completed,  the  policy  was  not  deliver- 
ed, and  no  premium  ever  paid,  ^e  Jury 
returned  a.  special  verdict  From  Judgment 
entered,  pursuant  thereto,  In  plaintiff's  fa- 
vor, and  from  an  order  denying  a  new  trial, 
the  defendant  hu  appealed.  Tbe  record  dis- 
closes some  evidence  as  follows,  or  to  ttie 
following  effect: 

The  Insxired,  tbe  husband  of  the  plaintiff 
beneficiary,  was  a  'farmer  24  years  old  at 
the  time  of  his  death,  on  October  21,  1918, 
at  the  farm  place  of  the  insured,  about  7 
mUea  from  Haynee  or  Hettinger,  tbe  scdlc- 
Itlng  agent  of  tlw  defoidant  received  Qa  ap- 
plication of  tbe  insured'  for  a  life  inanranee 
policy  of  12,000.  Then  he  issued  to  tbe  In- 
sured a  receipt  acknowledging  the  payment 
of  $62.6!^  to  apidy  aa  payment  for  the  first 
year  cm  tbe  proposed  inanranee^  Tbe  re- 
ce^  eontabied  the  fttUowlng  statement: 

'Insurance,  if  Issued,  to  be  from  date  ttf 
company's  approval;  but  above  amoont  will 
be  returned.  If  the  applicant  is  examined  and 
tbe  policy  is  not  Issued." 

In  the  spplicaUon  there  Is  the  following 

agreement: 

"That  the  insurance  hereby  applied  for  aboU 
not  take  effect  unless  the  first  premium  is  paid 
and  the  policy  delivered  to  and  received  by 
me  while  in  good  health,  and  that  the  policy 
shall  be  issued  as  of  the  date  of  tbe  compauy'a 
approval." 

On  October  22,  1918,  the  Insured  was  ex- 
amined by  tbe  mpdiflal  examiner.  The  home 
office  memoranda  <tf  the  defendant  show 
that  fba  a^Ucathm  was  reo^ved  on  October 
24,  1918,  and  was  approved  by  its  medical 
director  on  October  90,  1918.  Such  memo- 
randa ecmtatai  the  statement,  "Ins.  b^lns 
Oct  80^  1918,"  and  tbe  policy  was  Issued 
and  dated  accordingly.  Tbe  secretary  of  the 
defendant  testified  that  aa.  Novonber  % 
1018,  tbe  appUcatlQU  was  offidally  approved 
and  mailed  to  a  B.  Bli^Uun,  Haynea,  N.  D., 
its  local  assnt.   Aooooqianylng  tbe  polloy 
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were  form  Inatrnctloiifl,  signed  by  a  form 
signature,  Tic:  "ProTldent  Insnrance  Com- 
pany, by  >  Secretaiy.**  ^ese  iDstrnc- 

tlons  read  aa  follows: 

"We  hand  yon  herewith  the  above  polii?, 
wblch  yon  are  anthorixed  to  dellTer  only  apon 
the  condition  that  after  personal  faiTestigBtion 
yon  have  satisfied  yourself  that  the  applicant 
is  not  Buffering  from  influenza  or  Its  after 
effects,  or  any  other  disease,  and  the  com- 
pletion of  the  inclosed  personal  health  cer- 
tificate, indicating  that  he  has  not  been  ill  and 
that  his  state  of  health  is  the  same  as  when 
his  original  examination  was  taken.  In  case 
there  are  any  impairments  wliich.  in  your 
jndgmentt  woidd  warrant  a  farther  postpone- 
ment, please  return  the  policy  to  this  ofllce 
with  a  statement  of  the  facts.  Yon  wUl  ap- 
predate  that,  due  to  present  conditiona,  it  is 
necessary  that  we  take  the  preoantiona  herein 
mentioned,  and  your  most  careful  and  hearty 
cooperation  will  be  appreciated  witil  condi- 
tions return  to  normaL** 

The  widow  testified; 

That  the  soliciting  agent,  after  the  applica- 
tion and  receipt  were  signed,  told  her  husband 
that  "if  be  was  not  accepted,  he  could  have 
his  money  back  within  a  week,  the  note  would 
be  returned."  That  her  husband  did  not  re- 
ceive the  note  back.  That  her  husband  told  the 
agent  to  send  the  policy  to  Hr.  Bigham,  at 
Haynes.  That  her  husband  was  doing  business 
with  Mr.  Bigham,  at  Haynes.  That  her  hus- 
band also  banked  at  Hettinger.  That  Haynes 
was  about  one-quarter  of  a  mtle  nearer  than 
Hettinger.  She  also  testified  that  from  Octo- 
ber 80,  1918,  to  November  4,  1918,  her  hus- 
band was  in  perfect  health.  That  on  November 
4.  1918,  he  was  in  Haynes  (the  last  time  be- 
fore his  death)  and  was  perfectly  well.  That 
on  Kovember  5th  and  6th  he  was  in  perfect 
health.  That  In  the  evening  of  November  6th 
he  complained  of  a  headache.  That  on  No- 
vember 7th  he  was  still  complaining  of  a 
headache,  but  was  up  and  around.  That  on 
November  Sth  he  was  up  and  around  during 
the  daytime;  during  tfao  night  he  started  to  get 
fever.  That  on  November  9th  be  had  pretty 
high  fever  and  was  in  bed,  although  be  got  up 
and  walked  tround  the  room.  On  November 
10th,  at  2:30  p.  m.,  he  died. 

The  Boltdting  agent  of  the  defendant  tee- 
tlfled,  in  response  to  tiie  qnestiOD  whether 
her  husband  had  asked  bim  to  send  the  pol- 
icy to  Mr.  Bigham,  his  bankw,  that  he  did 
not  ask  bim  to  send  it  to  the  banker;  that 
he  did  not  represent  to  Qie  husband  that, 
if  the  aptdicatlon  was  not  accepted,  he 
would  have  his  money  batft  in  a  we^  Up- 
on  the  application^  produced  by  the  defend- 
ant and  offered  In  evidence  by  the  platntllT, 
there  appears  on  the  ba(^  nppw  mar^ 
thereof,  the  following ;  "Said  policy  to  Chas. 
Bigham,  Haynes."  This  la  followed  on  the 
lower  margin  by  the  soliciting  agent's  cer- 
tiflcate;  Both  are  apparently  in  tbe  same 
handwriting  and  made  by  the  same  lettd  pen- 
cU.  On  the  face  of  Uiis  application  is  the 
dedaratlcn,  signed  by  tba  Insured,  that  he 


has  pa^d  to  the  solkdUng  agent  162.02;  that 
he  holds  his  rece^  ttterefor  and  assents  to- 
the  terms  thereof 

Mr.  Bigham  testified  that  he  was  the  cash- 
ier of  the  bank  at  Haynes,  and  the  agent  of 
the  defendant  c<nnpany;  that  he  received 
the  insurance  policy  Involved  together  with 
the  instructions  on  November  8,  1918;  tiiat 
about  November  6,  1918,  the  insured  called 
at  the  bank;  that  thai  be  paid  two  notes 
there;  that  In  his  oplnltm  at  that  time  the 
Insured  was  a  mli^ty  sldk  man;  that  the 
general  pallor  of  his  face  tAiowed  it,  and  In 
general  he  ai^>eared  to  be  sick ;  that  be  had 
this  observation  In  mind  when  lie  received 
the  Instructions  with  the  policy;  that  be 
never  delivered  the  policy.  He  did  not  tes- 
tify that  he  returned  titie  policy  or  advised 
the  defendant  concerning  bis  observation. 
On  December  Sth  a  hanker  at  Udiardtwi 
adrlsed  tbe  defiendant  of  tbe  deatik  of  the- 
insured,  by  letter,  stating  therein  caxrettOy 
the  number  of  the  policy,  and  requesting  thv. 
necessary  blanks  to  be  aeait  for  proofs  of 
deatii.  On  December  1%  1918,  tbe  defend- 
ant replied: 

"We  are  handing  you  hereirith  necessary 
proofs  for  completion,  and  upon  tluSx  return 
we  will  give  tbe  matter  of  the  clatan  nnder 
tiie  poUcy  onr  prompt  attention.'* 

The  secretary  of  the  company  testified 
that  the  company  was  first  advised  that  the 
policy  bad  not  been  delivered  on  or  abont 
January  17,  1919.  On  February  8,  1919,  the 
banker  at  Rlchardton,  through  letter,  re- 
quested another  physician's  certificate  to  be 
sent,  by  reason  of  the  former  blank  seat 
having  been  mislaid  or  lost.  On  February 
11, 1919,  tbe  defendant  Inclosed  another  phy- 
sician's statement,  to  be  used  with  the  under- 
standing that  the  company  does  not  bind  it- 
self in  any  way  as  to  the  payment  of  tbe 
claim.  On  February  9,  1919,  tbe  banker  fur- 
ther advised  the  defendant  that  It  had  taken 
them  until  that  day  to  get  In  touch  with  the 
doctor  who  attended  the  deceased,  and  that 
doctor  had  advised  him  that  phystclhn's 
statement  had  been  mailed  direct  On  the 
last  day  of  February,  the  defendant  by  let- 
ter advised  the  banker  that  it  had  not  re- 
ceived the  physician's  certificate.  On  March 
14^  1919,  the  banker  by  letter  sent  to  the  de- 
fendant papers  concerning  proofs  of  death. 

The  special  verdict  submitted  ti^  and  re- 
turned by,  the  Jury  Is  as  foUom: 

Question:  Did  Sdmund  Fleckenstein,  the  in- 
snred,  at  the  time  be  made  oat  the  application 
for  life  Insurance,  inform  the  s<^citing  agent, 
Mr.  Johnson,  that  C.  B,  Bigham,  st  Haj^es, 

was  his  banker? 
Answer:  Yes. 

Question:  Did  Edmund  Fleckenstein,  at  the 
time  he  made  his  application  for  Ufe  insurance 
to  the  defendant  company,  request  that  the 
policy  be  sent  to  C.  B.  Bigham,  his  bsoker 
at  Haynes,  North  Dakota? 

Answer:  Tes. 
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Question:  Did  the  BoUdting  agent  of  the 
defendant  company,  Mr.  Johnson,  promise  and 
represent  to  Edmand  Flecbenstein,  the  In- 
BDred,  that  if  he  did  not  receive  a  return  of 
his  premtnm  within  one  week  that  he  would 
be  aore  that  his  application  for  insurance  vas 
accepted? 

Answer:  Yea. 

Question:  Was  Mr.  C.  B.  Bigham  the  bank- 
er of  Edmund  Fle^ensteln,  the  insured,  at 
the  time  that  said  Fleckenstein  made  his  ap- 
plication for  inanrancd  with  defendant  com- 
pany, and  at  the  Ume  that  the  policy  waa  re- 
ceived by  said  Bigham? 

Answer:  Yea. 

Qoestlon:  Was  Bdmnnd  Tleckenat^  the 
insured,  in  good  health  at  the  time  the  Insur- 
ance policy  involved  in  this  action  wai  re- 
ceived by  the  said  0.  B.  Bigham? 

Answer:  Yes. 

Question:  Did  the  defendant  company's  of- 
ficers, at  the  time  that  It  sent  out  to  the  plain- 
tiff the  firat  bldnk  proofs  of  death,  have 
knowledge  that  the  policy  had  not  been  physi- 
calty  delivered  to  the  fnsared? 

Answer:  Yes. 

The  defendant  contends  that  tlie  record 
diadoses  no  delivery  of  the  policy  and  nei- 
ther waiver  nor  estoppel  affecting  the  com- 
pany. 

[1]  Delivery.  Does  the  evidence  warrant 
the  finding  of  the  Jnry  that  the  policy  was 
delivered  while  the  insured  was  in  good 
health?  In  ttds  r^rard  the  defendant  main- 
tains that  nether  the  company  nor  its  agent 
had  any  notice  of  any  instnictioos  by  the 
Insured  that  the  policy  be  sent  to  bis  bank- 
er at  Haynes,  and,  farther,  that,  even  so  con- 
ceding, the  delivery  would  be  and  was  in- 
valid, because  the  evidence  conclusively 
shows  that  on  November  8,  1918,  the  health 
of  the  insured  waa  impaired,  and  be  was 
then  suffering  from  a  mortal  disease.  There 
Is  evidence,  however,  In  the  record  to  war- 
rant the  finding  that  the  defendant  had  no- 
tice of  the  lustnictions  of  the  Insured  to 
send  the  policy  to  Bigham,  bis  banker.  Un 
the  back  of  the  application  the  directions 
appear.  In  the  memorandum  of  the  home 
office  concerning  this  application,  there  is 
Inserted  by  some  one:  "To  C.  E.  Bigham, 
Haynes,  N.  D.  See  back  of  app."  This  Is 
an  apparent  recognition  of  the  directions  on 
the  back  of  the  application.  Neither  the  di- 
rections nor  the  memorandum  state  "s[gent" 
after  the  word  "Bigham."  There  is  nothing 
in  the  record  to  show  that  either  the  solic- 
iting agent  or  the  insured  knew  that  Big- 
ham was  the  agent  of  the  defendant.  Pos- 
sibly the  insured  would  have  made  the  ap- 
plication to  his  banker,  Bigham,  if  he  had 
so  known.  The  defendant  accepted  and  ap- 
proved the  application.  It  lasued  the  policy 
on  October  SO,  1918.  It  sent  the  policy  pur- 
suant to  the  Instructions  given.  The  insur- 
ed was  not  advised  concerning  any  secret 
Instructions  to  Bigham,  or  that  Blgbam  was 
Its  agent.  The  Insured  did  not  contract  for 
eoDditlmal  dellTwy  of  the  policy  to  Big- 


ham, pursuant  to  Blgbam's  agency,  and  de^ 
pendent  upon  Blgbam's  Investigation,  opin- 
ion, or  Judgment  upon  the  insured's  condition 
of  health.  The  insured  contracted  for  the 
issuance  of  a  policy  upon  the  defendant's 
approval,  and  for  Its  delivery  to  Blj^uun,  his 
banker,  pontUtltmal  only  upon  the  payment 
of  the  first  premium  and  his  condition  of 
good  health  when  so  delivered.  ' 

Upon  the  record  the  jury  were  warranted 
in  finding  that  the  policy  was  so  delivered, 
or  entitled  to  be  delivered,  to  Bigham  pur* 
snant  to  the  contract  as  madei  This  fol- 
lows, further,  from  the  fact  that  the  record 
does  not  disdose  that  Bigham,  as  agent,  acted 
upon  the  inetmctious  or  pretended  to  follow 
them'.  Although  he  testified  that  on  Novem- 
ber 6,  1918,  he  saw  the  insured,  and  then 
the  Insured,  in  his  <H>lnlon,  was  a  very  sick 
man,  nevertheless  tbe  record  falls  to  dis- 
close that  he  so  advised  tbe  defendant  or 
returned  the  policy.  Furthar*  It  was  over 
two  months  thereafter,  In  accordance  with 
the  secretary's  testimony,  before  the  defend- 
ant knew  that  the  policy  bad  not  been  phys- 
ically delivered  to  the  Insured.  Further- 
more, the  parties  did  not  contract  that  the 
policy  should  not  take  effect  until  physically 
delivered.  The  contract  of  insurance  was 
conditional  upon  payment  of  the  premium 
and  delivery  to  and  receipt  by  the  insured 
while  in  good  health.  The  contract  require- 
ments did  not  necessarily  demand  as  a  con- 
dition precedent  a  manual  delivery.  Bowen 
v.  Prudential  Ins.  Co..  178  Mich.  68,  144  N. 
W.  543,  SI  L.  B.  A.  (N.  S.)  687,  090,  601.  Un- 
terhamscheidt  v.  Mo.  State  1/tfe  Ins.  Co.. 
180  Iowa.  223,  138  N.  W.  469;  PhoenU  As- 
surance  Co.  v.  McAuthor,  116  Ala.  659,  22 
South.  803,  67  Am.  St  Hep.  164.  See  25  Cyc 
718,  721 ;  Thompson  v.  Mutual  Life  Ins. 
Co.,  66  Ind.  App.  602,  106  N.  B.  780;  N.  Y, 
Life  Ins.  Co.  v.  Pike,  51  Colo.  288,  117  Pac. 
809.  XJpon  the  record,  Bigham  might  be  the 
agent  of  tbe  insured,  as  well  as  tbe  agent 
of  the  insurer,  Amarlllo  Nat  Life  Ins.  Co. 
V.  Brown  (Tex.  Civ,  App.)  166  S.  W.  658, 
661 ;  Yoong  T.  St.  P.  F.  &  M.  Ins.  Co.,  68  S. 
C.  387,  47  S.  S.  682;  Joyce,  Ins.  voL  1.  S  661. 

[2]  Oood  HeaUh  of  intured.  Was  tbe  in- 
sured in  good  health  when  the  ptHlcy  was 
delivered  to  Bigham?  In  Joyce  on  Insur- 
ance, vol.  3,  (  2004.  It  is  stated: 

"The  term  'good  health'  does  not  mean  ab- 
solute perfection,  but  Is  comparative.  The  in- 
sured need  not  be  entirely  free  from  infirmity, 
or  from  all  the  ills  to  which  the  flesh  is  heir. 
If  he  enjoys  such  health  and  strength  as  to 
justify  tbe  reasonable  belief  that  he  Is  free 
from  derangement  or  organic  functions,  or  free 
from  symptoms  calculated  to  cause  a  reason- 
able apprehension  of  such  derangement  end 
to  ordinary  observation  and  to  outward  ap- 
pearance his  health  is  reasonably  such  that 
he  may  with  ordinary  safety  be  faisured  and 
npon  ordinary  terms,  the  requirement  of  good 
health  is  satisfied.  EQ^ht  troubles,  temporary 
and  light  illwiwf*fj  Infreqneat  anil  light  at- 
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.tscka  of  sIckneBs,  not  of  snch  a  character  aa 
to  prodace  bodilr  infirmity,  or  aerioaa  imixUr- 
ment  or  derangement  of  vital  organa,  do  not 
diaprove  the  warrantf  of  good  health." 

In  Gtoucher  t.  Trav.  M^'b  AaB'n  (O.  0.) 
20  Fed.  606,  688,  tbe  ooait  states: 

"The  term  'good  health,*  aa  here  ilaed,  doea 
not  import  a  perfect  pbyaieal  condition.  It 
would  not  be  reasonable  to  interpret  it  aa 
meaning  abaolute  exemption  from  all  bodily 
fnfirmitiea,  or  from  all  tendendea  to  disease. 
It  cannot  mean  that  a  man  has  not  in  him  the 
seeds  of  some  disorder.  As  has  been  well 
remarked  by  some  of  tbe  law  writers,  'aach 
an  interpretation  would  extrude  from  the  list 
of  insnrable  lives  a  large  proportion  man- 
kind.' " 

In  peacock  t.  N.  Y.  Life  Ina  Oo.,  20  N. 
Y.  293.  296,  it  iB  stated: 

"The  word  'health,*  as  ordinarily  used,  is  a 
relative  term.  It  has  reference  to  the  condi- 
tion of  the  body.  Thas  It  is  frequently  diar- 
acterixed  as  perfect,  aa  good,  as  indifferent, 
and  as  bad.  The  epithet  'good'  is  comparative. 
It  does  not  require  abacdute  perfection.  When, 
therefore,  one  is  described  as  being  in  good 
beal^  that  does  not  necaasarily  nor  ordinarily 
mean  that  he  is  abaolutdy  free  tnm  all  and 
every  lU  which  'flesh  is  heir  to.'  ** 

See,  also,  Morrison  v.  Ins.  Co.,  SO  Wis. 
162,  18  N.  W.  13;  Grattan  v.  Met  Life  Ina 
Co.,  92  N.  Y.  274,  44  Am.  Rep.  872;  Met 
Life  Ins.  Co.  V.  McTagufi,  49  N.  J.  Law,  687, 
0  Atl.  766,  60  Am.  Rep.  661. 

In  Thompson  r.  Trav^rs'  Ins.  Co.,  13 
N.  D.  444,  101  N.  W.  800,  the  stlinilation  in 
tbe  policy  stated: 

"This  p<^cy  shall  not  take  effect  unleaa 
the  first  premiom  Is  actaaUy  paid  while  the 
aaanred  la  in  good  Iwaltiu" 

Tbe  court  said: 

"It  will  be  noted  that  this  provision  is  not 
a  mere  representation  that  the  aasnred  waa  in 
good  health,  or  a  statement  of  his  belief  or 
opinion  that  anch  was  the  fact.  It  is  equiva- 
lent to  a  warranty  of  the  fact,  and  it  is  a 
fact  agreed  opon  1^  the  parties  as  a  oondition 
precedent  to  the  attaching  of  defendant's  lia- 
Inlity.  Apparent  good  health  was  not  suffi- 
cient. Tbe  fact  that  a  disease  mas;  be  latent 
and  unknown  doea  not  relieve  the  Inaored  from 
hia  stipulation.  It  is  the  fact  of  good  health 
which  governs." 

In  Donahue  t.  Mat  Life  Ins.  Co.,  87  N.  D. 
20B.  221,  104  N.  W.  00,  66  (L.  B.  A.  1918A, 
800),  Jnatloe  Chrlstlaiuon  stated: 

"The  term  *in  good  health*  is  a  comparative 
term,  and  ahotdd  be  held  to  mean  what  ia  or- 
dinarily underatood  by  the  term." 

See  Murphy  t.  Met.  Life  Ins.  Co.,  106 
Minn.  112,  118  N.  W.  355;  note  17  L.  H.  A, 
(N.  S.)  1146;  43  U  R.  A.  (N.  S.)  726;  L.  B. 
A.  1916F,  173. 

Id  this  record  there  Is  no  expert  or  medi- 
cal testimony  concerning  tlie  good  or  Ul 
healtb  of  tbe  Insured  subsequent  to  tbe  ap- 


proval  of  the  application.  Tbe  determina- 
tion of  tbe  healtb  of  tbe  insured  subsequent 
to  tbe  aproval  of  tbe  application  is  dependent 
wholly  as  a  question  of  fact  upon  lay  testi- 
mony, unless  this  court.  Imbued  with  the 
wisdom  to  be  gleaned  from  medical  science, 
can  determine,  as  it  were  like  experts,  as  a 
matter  of  law,  tbe  questloa  of  good  or  ill 
health.  The  reason  why  the  aid  of  medical 
science  was  not  sought  to  be  placed  in  tbe 
record  is  not  stated.  See  Donahue  t.  Mut. 
Life  Ins.  Co.,  37  N.  D.  203,  217,  164  N.  W, 
50,  L.  R.  A.  1918A,  300.  It  Is  not  questioned 
in  the  record  that  tbe  insured,  when  the 
I  application  was  taken  and  when  tbe  policy! 
was  issued,  was  in  good  health.  Then,  ap- 
parently, be  was  a  healthy  and  sturdy  young 
man.  The  lay  testimony-  in  tbe  record,  fur- 
ther, is  undisputed  that  bis  good  health  con-; 
tinned  until  November  6,  1918.  Then  Big- 
bam  observed,  In  bis  opinion,  that  be  was  a 
very  sick  man.  Tbe  widow  observed  that  In 
the  evoilng  of  November  6tb  be  complained 
of  a  headache;  that  also  on  November  7thi  - 
he  complained  of  a  headadie,  and  on  the' 
ev«iinE  of  November  8tb  he  started  to  get  a 
fever.  Otherwise  be  bad  beoi  theretofore 
up  and  around.  The  immediate  cause  of  bis 
death  was  "bron(dio-iHieumonla,"  foDowlng 
"Influenza." 

Upon  the  record,  when  was  be  not  in  good 
healOi?  When  does  an  attack  of  Inflaama^ 
or  tbe  existence  of  bodily  conditions  pro- 
cedait  thereto,  render  one  not  in  good 
health?  Apparently,  If  we  were  to  speak 
from  statistics  and  tbe  visual  and  mental 
knowledge  forcibly  broue^t  to  our  attention 
during  the  epidemic  of  influenza  in  1918,  ti3ie 
disease  was  no  respecter  of  persons.  It  at- 
tached those  apparently  physically  well  and 
strong  as  rapidly  as  those  otherwise.  It 
attacked  the  young  and  vigorous  even  per- 
haps in  greater  numbers  than  the  old  and 
the  weak.  One  might  be  apparently  perfect- 
ly well  to-day.  and  on  the  morrow,  attadced 
by  the  disease,  ni^  onto  death.  Does  a 
headache  render  one  not  In  good  health? 
Nature's  signals  are  constantly  being  given 
concerning  one's  bodily  condltlona  Perhaps, 
speaking  out  of  our  experience  and  tbe  med- 
ical lore,  not  yet  too  definitely  nor  exactly 
known  concerning  Influenza,  we  would  readi- 
ly say  as  a  matter  of  tact,  that  tbe  Insured 
must  have  been  necessarily  in  poor  health 
on  November  8,  1918,  because  then  tbe  dis- 
ease was  at  work,  and  be  died  in  fact  on 
November  10,  1918.  If  tbe  matter  is  to  be 
determined  on  the  record  and  by  lay  testi- 
mony, is  not  the  question  made  one  of  fact 
for  tbe  Jury,  a  question  upon  which  the 
minds  of  reasonable  men  may  differ V  Dorey 
V.  Met  Life  Ins.  Co.,  172  Mass.  234,  61  N. 
E.  974;  26  Cyc.  060;  Home  v.  Hancock  Mut 
Life  Ins.  Co.,  63  Pa.  Super.  Ct.  3.30,  338; 
Healy  v.  Met.  Life  Ins.  Co.,  87  App.  D.  G. 
240,  246.  Upon  this  record  we  so  b^eve  and 
determina 
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It  follows  that  tlie  jndgment  and  order 
must  be  afflrmed.   It  la  so  ordwed. 

BIRDZELE^  J.,  omcurs. 

GHRISTIANSON.  J.  (concurring).  The 
plTOtal  quesUcnts  in  thl»  cmtroveray  are:  (1) 
Was  the  poUcy  ever  delivered?  And  (2)  wav 
the  insured  In  ^wd  health  at  the  time  the 
policy  was  delivered?  ^e  jury  In  this 
t-ase,  In  effect,  answered  both  auesUons  in 
the  affirmative.  It  Is  the  contention  of  th^ 
defendant  insurance  company  that  the  evi- 
dence is  insuffldoDLt  to  Justify  these  answers, 
and  it  is  asserted  that  both  questions  must 
be  uswered  in  the  negative  as  a  matter  <^ 
law. 

The  evidence  Is  by  no  means  conclusive, 
but  a  earefol  consideration  thereof  leads  me 
to  the  omduaion  that  St  cannot  be  said, 
as  a  matter  ot  law,  that  native  answers 
should  bave  besn  made  to  these  qnestiims. 
In  otbor  words,  I  am  of  the  oj^ion  that 
there  Is  evidence  from  which  reascmable  men' 
might  TBu^  the  conclusions  which  the  }ui7t 
in  this  case,'  did  readL 

GBAGE,  C  J.  (concurring)'  The  principles 
ot  law  annonnced  in  the  <q^on  of  Ur.  Jn»* 
tice  BRONSON  In  this  case  are  lai^ely  sim- 
itar and  to  the  same  vBetA  as  thrae  an- 
nounced 1^  this  court  in  the  case  of  Dona- 
hue V.  Mntnal  Life  Insurance  Oo.,  of  New' 
Xork,  87  N.  D.  208,  164  N.  W.  00.  U  B.  A. 
1918A,  30a 

HOBIKSON.  J.  (dlssenthig).  The  insur- 
ance company  appeals  from  a  Judgment 
against  it  for  82,000  and  interest  end  coqts; 
and  from  ui  order  denying  a  motltm  for  a' 
new  trial.  The  Judgment  is  oa  a  spedat 
verdict  and  on  genera!  findings  of  fact  by  fha 
court  The  defaise  Is  that  the  insurance 
contract  or  policy  was  never  delivered  to  the 
deceased  and  that  he  never  paid  any  pre- 
mium. The  answer  avers  and  the  fact  iff 
that  the  deceased  made  to  the  company  a 
regnlnr  written  application  for  Insurance^ 
and  on  November  6,  ISiS,  Qie  appUcathm 
was  considered  and  approved  by  the  com- 
pany and  a  policy  of  insurance  was  mailed 
to  Mr.  Bigham,  the  agent  of  the  company. 
On  November  8, 1918,  the  pc^cy  of  Insurance 
was  rec^ved  by  tlie  agent  with  special  In- 
stractlons  in  r^^d  to  the  delivery,  and  on 
November  10.  1818,  and  bef<»a  delivery,  the 
deceased  died  of  influensa.  On  Novanber 
8,  1918,  the  agent  of  the  company  recrtved 
ttie  Insnranee  contract  with  a  letter  as  folp 
lows: 

"Chas.  S.  Blgbam,  Agent,  Haynes,  N.  Dakr* 
Dear  Sir:  We  hand  yon  herewith  the  above 
policy,  whldi  yon  are  anthorlKed  to  deliver 
only  vpon  tiie  condition  that  alter  personal 
investiiation  you  have  aatiafied  yourself  that 
the  apidicant  is  not  snfferiDg  from  ipfluenaa 
or  its  after  effects  or  any  other  disease  and 
the  completioa  of  the  inclosed  personal  health 


ewtificate,  Indteating  that  he  has  not  been  IB 
and  that  his  state  of  health  is  the  Same  as 

when  his  original  examinatioD  was-  taken.  In 
cose  there  are  any  impairments  iriii<^.  In 
yoar  Judgment,  would  warrant  a  foither  post- 
ponement, please  return  the  policy  to  this 
office  with  a  statement  of  the  (acta.  You  will 
appreciate  that,  due  to  present  conditions,  it 
is  necessary  that  we  take  the  precautions  here- 
in mentioned,  and  your  most  careful  and  hear- 
ty cooperation  will  bs  appredated  until  condi- 
tions return  to  normal. 
•TTours  truly, 

"Provident  Insniance  Company, 
 ^  Seeretaiy.** 

Certain  It  Is  that  the  policy  was  nevar 
delivered  to  the  deceased,  accept  by  mailing 
the  same  to  Bigham,  the  agent  of  the  com-' 
pany.  Certain  it  Is  that  on  November  8. 
1918,  the  deceased  was  sick  unto  desth,  and 
Bigham  never  had  authority  to  deliver  the 
policy.  Certain  it  Is  that  the  deceased  never 
paid  any  Insurance  premium,  except  by  giving 
a  note,  which  has  not  been  paid.  The  plain- 
tiff oonteDds  that  Bigham  was  the  banker 
and  the  agent  of  tlie  deceased,  as  well  a* 
the  agent  of  the  company,  and  that  delivery 
of  the  policy  to  Bi|3uun  was  a  deUvery  to  the 
deceased.  But  there  neva  was  a  delivery 
of  the  poU<7  to  Bighun,  ezces>t  for  a  special 
purpose  and  pursuant  to  aoedal  Instmctlonsi 
and  he  never  bad  authority  .to  deliver  the 
P<dlc7,  becanse  whoi  be  rec^ved  It  the  d*' 
ceased  was  on  his  deathbed.  The  letter 
shows  that  BljAuun  had  no  antttority  to  make 
delivery,  ~aave  on  certain  conditions,  wlQi 
wbldb  there  was  no  comiAlance. 

Then  it  is  tibaitned  ttiat  by  furnishing  or- 
dinary Uai^  on  whleta  to  make  proof  at 
death  the  company  put  the  jdolntiff  to  tba 
expense  of  making  proof.  To  give  any  fncea 
to  that  point  we  must  allow  that  the  claim 
of  the  plaintiff  was  so  dubious  that  It  would 
not  have  been  made  if.  the  company  had  not 
fumtehed  the  proof  blanka.  It  anw&n  tJiat 
wben  ai^catton  was  made  for  the  tdauka 
the  company  knew  nothing,  had  no  knowl- 
edge, concerning  the  d^very  of  the  policy, 
and  in  a  courteous  way  the  agent  immediate- 
ly forwarded  the  blanks,  which  was  entirely 
proper.  We  can  hardly  beUeve  that  tho 
claim  of  the  plaintiff  was  so  shallow  that  she 
would  not  have  made  proof  of  death,  eveoi 
though  the  omipany  bad  roCnsed  to  fomiah 
the  blanks. 

'  The  special  verdict  answers  six  qveettons 
to  this  effect: 

(1)  That  when  the  deceased  made  his  appli- 
cation for  insurance  be  informed  Johnson,  the 
solldting  agent  of  the  compaoy,  that  Bigham 
was  his  banker. 

(2)  That  he  requested  tiie  ptdicr  to  be  sent 
to  Bigham.  , 

(S)  That  Johnson,  the  agent,  pronused  the 
deceased  that  his  poli<7  would  be  accepted  or 
bis  note  returned  within  a  week. 

(4)  That  Bigham  was  the  banker  of  the 
decsaaed  at  the  time  ha  made  application  for 
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fnanranee  and  at  tiie  time  the  poller  wai  re- 
ceived by  him. 

(5)  "Q.  Wai  the  deceased  in  good  healdi 
at  the  time  the  ioBurance  p<dier  wu  receired 
b7  Bisham?    A.  Tes." 

(6)  "Q.  When  the  company  sent  blank  proofs 
of  death,  did  It  know  that  the  policy  had  not 
been  delivered?    A.  Tes." 

Those  findings  are  wholly  unsupported  by* 
the  evidence,  and  what  if  the  deceased  re-( 
quested  the  p<^c7  to  be  sent  to  his  banker; 
or  to  any  pther  person.  His  request  did  not 
make  a  contract.  There  was  no  delivery  ofl 
the  policy  to  Blgham,  nor  any  obligation  to' 
deliver  it  to  him.  It  was  merely  sent  tof 
Blgham,  with  special  instructions  showing 
that  it  was  not  to  be  delivered  to  a  dead  per- 
son or  to  a  person  on  his  deathbed.  There 
was  no  evidence  that  Johnson  promised,  or 
had  authwity  to  promise,  the  deceased  that 
hla  application  would  be  accepted  within  a 
week,  or  any  time,  and  that  In  case  of  failure 
bis  note  would  be  returned.  Johnson  had  no 
authority  to  bind  the  company  by  any  prom- 
ises or  representations.  The  written  applica- 
tion to  the  company  for  insurance  Is  signed 
by  tbe  deceased.   It  reads  thus: 

"I  agree  as  follows:  That  tbe  losuranee 
hereby  applied  for  is  not  to  take  effect  unless 
the  first  premium  is  paid  and  the  policy  de- 
livered  to  and-  received  by  me  while  In  good 
health;  that  the  agent  taking  this  application 
has  no  authority  to  make,  modify,  or  discharge 
contracts  or  to  waive  any  of  the  company's 
regulations  or  requlremoits." 

Th«  testimony  Is  short  '  It  shows  condu- 
sively  that  Blgham  received  the  policy  on 
NoTember  8th,  when  the  deceased  was  on  his 
deathbed.   Blgham  testifies: 

That  he  saw  the  deceased  on  November  6th, 
and  that  he  was  then  a  mighty  sick  man;  that 
he  showed  it  by  the  general  pallor  of  his  face 
and  in  general  appeared  to  be  sick. 

"Q.  Yon  never  deUvered  the  pcdicgr?  A.  No, 
sir." 

It  Is  true  that  Johnson  received  the  ap< 
plication  for  insurance  and  gave  a  pracil 
receipt  for  $62.^.  agreeing  that  it  should  be 
returned  if  the  applicant  is  examined  and 
the  policy  is  not  issued;  but  It  is  not  true 
that  the  policy  acknowledges  the  receipt  of 
$62.62,  or  any  sum.  It  is  true  that  deceased 
never  paid  any  insurance  premium,  and  that 
his  estate  is  not  liable  to  pay  such  prfr- 
rolum.  Doubtless  he  gave  something  called  a 
note,  but  because  of  hl.s  sudden  death  before 
delivery  of  the  policy  the  note  became  mere 
worthless  waste  paper.  Hence  it  is  entirely 
clear  that  the  plaintiff  has  not  shown,  and 
she  never  can  show,  any  existing  and  com-' 
pleted  contract  of  insurance. 

The  Judgment  should  be  reversed,  and  the* 
action  dismissed. 


8CHNITZ  BROS.  v.  B0LLE8  &  ROGERS  CO. 

(Supreme  Court  of  North  Dakota.    Dec;  14, 
1921.  Behearing  Doiied 
Jan.  8^1922.) 

f8v^aT»u  &y  th«  Court.) 

I.  Evidenoa  «S3323(4)— Teetlmosy  of  narkst 
valve  based  on  reports  neither  ofTerad  sor 
proved  trustworthy  la  fncoinpetent. 
Testimony  of  the  market  value  of  hides  in 
the  Chicago  market  on  a  certain  day,  which 
is  based  upon  eorreut  reports  of  a  publishing 
company  neither  offered  in  evldenee  nor  proved 
to  be  representattve  and  trtutworfhy.  Is  bwoia- 
petenL 

^2.  Evldesoa  ^142(3)— EvKeses  of  lidlvldsal 
sales  before  asi  after  tendered  silvery  b  ■■- 
eompetent,  asless  snder  eostftiosa  safllolaat- 

I   ly  sinllar  to  show  narltet  value. 

!  Where  market  value  la  sought  to  be  estab- 
lished, evidence  of  individual  sales  of  hides  np<m 
dates  anterior  and  posterior  to  the  time  of  a 
tendered  delivery  is  incompetent  unless  shown 
to  be  at  a  time  sufficiently  near  and  under  con- 
ditions sufficiently  similar  to  aid  in  the  deter- 
mination of  the  market  value  at  the  date  of  the 
tendered  delivery. 

Appeal  from  District  Court,  StaA  Oonnty ; 
Crawford,  Judge. 

Action  by  Sam  Schnits  and  another,  as 
Schnitz  Bros.,  a  copartnership,  against  the 
Bolles  ft  Rogers  Company,  to  recover  dam- 
ages for  failure  to  accept  hides  pursuant  to 
a  contract  of  sale.  From  a  Judgment  In 
plaintiffs*  favor,  the  defaidant  appeals.  Be- 
versed,  and  new  trial  granted. 

T.  F.  Murtha.  of  Dickinson,  and  A.  P.  Beed» 
of  Minneapolis,  Minn.,  for  appellant. 

Simifflon  &  MadEOll^  ot  Dldclnson,  fn  le- 
Qiondents. 

BRONSON,  J.  This  is  an  action  for  breach 
of  a  contract  The  defendant  has  appealed 
from  a  Judgment  entered  upon  a  verdict  of 
12,078  in  plaintiffs'  favor.  In  the  evidence  it 
appears  that  the  plaintiffs  made  a  contract 
with  the  defendant  to  deliver  May  18  to  May 
20,  1920,  a  minimum  carload  of  green,  salted 
hides,  at  20^^  cents  for  No,  I's  and  19^ 
cents  for  No.  2*8,  freight  paid  to  Chicago; 
tbe  hides  to  be  in  merchantable  condition, 
banked  overnight  and  2  per  coit.  tare  de- 
ducted. Pursuant  to  this  contract  the  de- 
fendant sent  its  r^resentative  to  Dickloson, 
N.  D.,  the  plaintiffs'  place  of  business,  on 
May  18,  iS20,  to  inspect  and  receive  the  hides. 
On  that  date  tbe  parties  proceeded  to  bank 
tbe  hides,  preparatory  to  shipment  In  the 
course  of  this  operation  a  dispute  arose  be- 
tween the  plaintiffs  and  the  representative 
concerning  an  allowance  or  deducti(m  upon 
hides  affected  with  manure  oth«  than  the 
S  par  cent,  tare  mentioned  in  the  cmtmct 
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The  reivewntfttlTe,  upon  Directions  made  by 
tbe  plalntllTfl  to  tbia  manorance  dockage, 
finally  telegraphed  to  the  defendant  ta  the 
effect  that  the  contract  did  not  diow  mannrB 
dockage;  that  Uie  plaintiffs  would  not  allov 
any  manure  do<^age;  that  the  defendant 
should  wire  him  what  he  should  do.  The 
deCtedant  rented,  "Leave  the  hides  and  take 
first  train  home."  In  accordance  with  some 
evidence  adduced  by  the  plaintiffs,  which 
was  denied  by  evldoice  of  the  defendant,  the 
plaintlffe  then  told  the  representative  that 
tb^  wanted  him  to  take  the  hides ;  that  they 
would  give  him  all  the  manure  df^lcage  he 
wanted;  that  tbe  r^wesentatlTe  rq>lied  to 
this  offer  that  he  did  not  want  these  hides 
evm  it  they  allowed  him  any  dockage  he 
wanted.  Immediately,  on  that  day.  the  plaln- 
tlffs  then  served  upon  the  representative  the 
summons  In  this  action.  Tbe  representative 
left  without  receiving  tbe  hides.  Tbe  defend- 
ant Bubeequently  aiqpeared  In  the  action,  and 
tbe  plaintitfa  served  a  complaint  to  recover 
damages  for  the  failure  to  rec^ve  eacib  bides 
pursuant  to  the  contract 

Much  evidence  was  Introduced  by  tbe  par- 
ties concerning  the  meaning  of  tbe  contract, 
merchantable  condition  of  hides,  the  opera- 
tion of  banfelDg,  the  meaning  of  2  per  cent, 
tare,  and  the  custom  of  tbe  trade  for  allow- 
ance of  dockage  for  manure.  Plaintiffs'  testi- 
mony Is  to  the  gaeral  effect  that  no  dockage 
tor  manure  was  deductible  excepting  the  2 
per  cent,  tare  mentioned  in  the  contract. 
The  defendant's  testimony  la  to  the  general 
effect  that  the  2  per  cent  tare  is  the  allow- 
ance provided  for  shrinkage  in  transporta- 
tion, and  that  the  custom  of  tbe  trade  Is  to 
deduct  dockage  for  manurance  where  it  ex- 
ists upon  bides  submitted.  One  of  tbe  plain- 
tiffs testified  tbat  he  bad  been  in  the  bide 
business  tar  some  nine  years;  that  tbe  market 
I»ice  of  hides  is  determined  by  the  price  at 
Chicago  less  ft-elght;  that  he  had  not  been 
in  Chicago  during  that  year;  that  they  kept 
posted  on  the  market  price  of  hides  through 
a  publishing  company  which  sent  reports  and 
telegrams  to  them  when  the  market  dropped ; 
that  Just  prior  to  the  time  wben  the  repre- 
sentative came  they  had  received  a  telegram 
from  this  publishing  company,  and  on  May 
20th  they  received  another  telegram;  that 
the  market  price  of  bides  on  May  18,  1920, 
was  12  cents;  that  tbe  telegrams  referred  to 
the  price  of  hides  on  a  particular  date;  that 
they  were  in  code  and  addressed  to  them; 
that  he  based  hia  information  upon  tbe  mar- 
ket price  pursuant  to  this  publishing  com- 
pany's reports  and  its  telegrams.  He  further 
testified  tliat  he  bad  one  of  these  telegrams 
and  could  get  the  other  from  tbe  telegraph 
office.  Tbe  telegi^ms  were  not  produced  and 
were  nof  offered  in  evidence.  He  otherwise 
testified  tiiat  when  he  was  in  Minneapolis 
May  12tb  and  13th  the  market  was  in  an 
unsettled  condition;  that  it  was  unsettled 
on  May  18th ;  that  on  Hay  12th  he  waa  at- 
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tereiL  12  cents  firom  one  party  fbr  Iddes; 
that  they  could  not  weXl  these  bides  In  Chi- 
cago on  May  18tb;  that  later  they  received 
an  offer  from  another  party  of  12  cents  for 
these  hides,  and  on  JTune  0th  sold  them  to 
another  party  for  14%  cents  flat,  natives  and 
Iwands  mixed.  Tbe  defendant  offered  testi- 
mony to  the  dfect  that  the  market  price  tm 
lildes  continued  about  tbe  Rtme  until  June; 
that,  upon  the  refusal  of  the  plalnttflte  to 
allow  dockage  and  to  fulfill  their  contract, 
it  purdiased  other  hides,  in  place  of  the  hides 
it  should  have  received  from  the  plaintiffs, 
on  May  19, 1920,  at  20%  cents  and  19%  caits, 
which  included  three-fourths  of  a  cent  bro- 
kerage commission  to  the  defendant  The 
defendant  has  spetdfled  many  errors  In  the 
reception  of  the  evidence  and  In  the  instmo- 
tlons  of  tbe  trial  court.  In  particular  It  con- 
tends that  ttie  trial  court  erred  in  receiving 
testimony  concerning  the  market  value  of 
the  hides  after  May  18,  1920,  in  permitting 
one  of  the  plaintiffs  to  testify  as  to  the  Chi- 
cago market  price  on  May  IStli,  and  In  in-' 
structing  the  jury  to  determine  the  market 
price  upon  May  18th  or  tbereaboute,  in  con- 
nection with  tbe  testimony  of  the  market 
value  on  May  18th  and  of  the  sales  made  on 
different  dates  as  throwing  light  thereupon; 
further,  that  the  evidence  is  insufficient  to 
establish  a  market  price  on  May  18,  1920^ 
so  as  to  jusrtfy  the  verdict  rendered  by  -the 
jury. 

In  view  of  the  Question  that  is  determina- 
tive of  this  appeal,  In  our  opinion,  it  is  un- 
necessary to  further  state  the  assignments  of 
error  or  the  evidence  in  connection  therewith. 
We  are  of  tbe  opinion  that  the  record  fails 
to  show  the  market  value  of  the  hides  for 
which  a  contract  was  made  on  May  18,  1920, 
so  as  to  justify  the  verdict  returned  by  tbe 
Jury;  further,  that  the  trial  court  erred  in 
receiving  the  evidence  of  one  of  the  plaintiffs 
as  to  tbe  market  valne  of  the  hides  in  ques- 
tion on  May  18,  1920,  and  in  receiving  other 
evidence  of  sales  or  of  market  value  on  a 
date  different  than  May  18,  1920.  Pursuant 
to  the  Uniform  Sales  Act,  the  measure  of 
plaintiffs'  damages  for  loss  in  the  price  of 
the  hides  is  the  difference  between  the  con- 
tract price  and  the  market  or  current  price 
at  the  time  when  the  goods  ought  to  have 
been  accepted.  Section  04,  c.  202,  Laws  1917. 
See  Mpls.  Thresh.  Mach.  Co.  v.  McDonald, 
10  N.  D.  408,  187  N.  W.  993.  Tbe  represen- 
tative of  the  defendant  was  present  on  that 
day  for  that  purpose ;  the  plaintiffs  tendered 
such  hides  for  acceptance,  if  at  all,  on  that 
day ;  they  commenced  their  action  for  breach 
of  the  contract  on  such  day.  Tbe  plaintiffs 
attempted  to  assert  and  to  establish  a  market 
valne  for  such  hides.  Accordingly  the  meas- 
ure of  loss  In  the  price  sustained  is  tbe  dif- 
ference between  the  contract  price  and  the 
market  price  of  the  bides  on  May  18,  1920. 
35  Cyc.  594  ;  22  0.  J.  187,  190. 

[1]  Tbe  market  value  of  bides  on  Hay  18; 
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1020,  WHB  the  Cblcago  marked  lew  freight. 
The  plaintiffs  attempted  to  establish  tbla 
market  value  through  the  market  reports 
made  by  a  publishing  company.  The  testi- 
mony of  oneof  the  plaintiffs  so  attempting  to 
establish  the  market  value  on  May  18,  1920, 
is  based  upcm  information  received  fnxn 
this  pabllahing  company.  The  market  reports 
of  this  publishing  company  would  be  compe- 
tent evidence  to  establish  market  value,  pro- 
vided they  were  trustworthy  and  r^nesenta- 
tive  of  transactlona  actually  consummated  or 
proposed  in  good  faith  and  obtained  from  au- 
tboritatlTe  or  rdlable  sources  In  the  usual 
course  at  business.  Wigmore  an  Dvidence, 
VOL  8, 1 1701;  22  0.  3. 1S8;  Houston  Packing 
Co.  V.  arifBtfa  CTez.  Civ.  App.)  164  S.  W.  431. 
See  Fountain  v.  Wabash  By.  Co.,  114  Mo.  App. 
676,  80  S.  W.  383;  Fairley  v.  Smith.  87  N.  O. 
367,  ^  Am.  Bep.  522.  No  testinumy  was  af- 
forded In  Oie  record  to  show  that  these  mar^ 
ket  reports  were  trustworthy.  The  i^alntiffs 
offered  to  produce,  but  did  not  produce,  such 
repwts.  If  produced,  upon  die  record,  Inauffl- 
cient  fioondatlon  was  laid  for  tiitir  admission. 
A  fortiori  the  direct  testimony  of  one  of  the 
Xtlaintiffs  of  the  market  value  of  the  hides 
on  May  18,  1920,  based  on  such  market  re> 
porta,  was  incompetent.  Wigmore  on  Bvl- 
dmce,  vol.  1«  I  717. 

[2]  Likewise  the  testimony  of  private  sales 
made  l)^ore  or  after  May  18,  1820,  were  in- 
competent to  establish  the  market  value  of 
the  hides  on  May  18,  1920,  unless  made  at  a 
time  sufficiently  near,  and  under  conditions 
sufficiently  similar,  to  be  corroborative  of  the 
market  value  of  hides  attempted  to  be  proved 
on  such  date.  22  C.  J.  188,  100;  24  B.  O. 
li.  74. 

Judgment  must  be  reversed,  and  a  new 
trial  granted. 
It  is  so  ordered. 

GBACI],  O.  J,,  and  OUBISTIANSON,  BOB- 
UiSON,  and  BIBDZELU  JJ..  concur. 


MERCHANTS'  STATE  BANK  OP  VELVA  V. 
STREEPER. 

(Sopreme  Court  of  North  Dakota.  Dec.  IS, 

1921.) 

{8j/Uabut  hy  the  OourtJ 

Bills  asd  Botes  «=a5l8(l)-~Jadgmeat  «s3l99 
(3)— Verdict  (or  defesdast  held  not  eupport- 
ed  by  evidesoe;   Judgment  notwithstanding 
verdict  held  proper,  although  no  motion  fer 
directed  verdlot  prevlounly  made. 
This  la  an  action  on  a  promissory  note. 
Tlw  defense  was  want  of  consideration.  Th» 
case  wss  tried  to  a  jury.  No  motion  for  a  di- 
rected verdict  wss  made  by  either  party.  The 
jniy  returned  a  verdict  in  favor  of  the  defend- 


ant. Thereafter  the  plaintiff  moved  in  the 
alternative  for  judgment  notwithstanding  the 
verdict  or  for  a  new  trial.  Tht  trial  court  or- 
dered Judgment  notwithstanding  the  verdict  in 
plaintiff's  favor.  The  evidence  is  examined,  and 
ft  IB  Aeld  that  the  verdict  in  favor  of  the  de- 
fendant was  not  supported  by  the  evidence, 
and  that  tin  trial  court  was  correct  in  scttli^ 
the  verdict  aside  and  in  ordering  judgment  not- 
withstanding  the  verdict. 

Grace,  C.  J.,  dissenting. 

Appeal  trcax  District  Court,  Ward  GooBty. 

Action  by  the  Merchants'  State  Bank  of 
Velva,  N,  D.,  against  S.  S.  Stceeper.  Ver- 
dict for  the  defendant,  and  from  a  Judgment 
entered  pursuant  to  an  order  for  Judgment 
notwithstanding  the  verdict,  the  defCTdant 
appeals.  Order  and  jndgmoit  affirmed. 

Nestos  &  Herlgstad,  at  Mlnot;  tax  ameSr  , 
lant 

risk,  Muridiy  ft  Nash,  of  Minot  for  xe- 
spondent. 

OHBISTIANSON,  3.  This  la  an  acUon  on 
a  promissory  note  in  the  sum  of  $600;  dated 
October  29,  1016,  payable  January  1,  1918. 
The  d^oise  is  that  there  was  no  oooaida*- 
tlon  for  the  note.  There  was  no  motion  for 
a  directed  vrardlct  The  jory  returned  a  nr- 
diet  in  favor  of  the  defendant.  lUiUntiff 
thereafter  moved  in  the  alternative  for  a 
Judgment  notwltlistanding  the  verdict  as 
for  a  new  trial.  The  trial  court  gave  Judg- 
ment notwithstanding  the  ver^ct  Judg- 
ment was  entered  accordingly,  and  the  de- 
fendant has  aE«>ealed  from  sndi  ]udgm»t 

It  appears  from  the  evidence  that  the  de- 
fendant was  instrumental  in  iffocmdng  a  pnr^ 
chaser  for  a  tract  of  land  bd(mgin£  to  tlie 
plaintiff  bank.  During  the  negotiations  an- 
other tract  was  substituted,  and  It  was  def- 
initely agreed  that  the  commlasitm  to  be 
paid  to  the  defendant  for  obtaining  such 
purchaser  should  be  fSOO  and  no  more.  In 
evidence  of  such  agreement  the  bank  execute 
ed  and  delivered  to  the  defendant  the  foUow- 
1^  written  Instrument; 

"Velva,  North  Dakota,  October  25,  1916. 

"This  certifies  that  Mr.  S.  S.  Stneper  of 
Sawyer,  North  Dakota,  holds  an  egui^  in  that 
certain  contract  for  a  deed  between  the  Mer- 
chants' State  Bank  of  Velva,  North  Dakota,  mafi 
Mr.  Frank  S.  Dom  and  his  wife  covering  tlu 
west  half  (W.  %)  of  section  eight  (8)  town- 
ship  one  hundred  fifty-two  (1S2)  range  eighty 
(80),  said  equity  being  in  the  sum  of  five  hun- 
dred ($500.00)  dollars  to  be  paid  out  of  the 
crops  to  be  raised  the  fall  of  1917  on  said  land, 
providing  said  crops  are  snfflcient,  above  Inter- 
est due  on  the  contract  and  tsxes.  If  sock 
crops  are  not  sufficient  then  tliis  equity  lAaU  be 
paid  out  of  subsequent  crops. 

"And  the  Merchants'  State  Bsnk  is  this  dsy 
accepting  a  note  from  Mr.  8.  S.  Streeper  in  the 
snm  of  five  hundred  ($600.00)  dollari  to  be 
secured  by  Itis  equity  in  the  above-mentioned 
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ecmtnct  tor  m.  deed,  to  be  paid  when  Ola  eqiiitr 
In  the  eentnct  in  paid.*' 

**HeKliaota*  State  Bank, 

*'B7  A.  B.  Seraried,  Oaahier." 

At  the  same  time  tide  Instrument  was  de- 
livered the  defendant  executed  and  delivered 
to  the  plaintiff  the  note  In  suit;  and  the 
cashl^  of  the  plaintiff  bank  delivered  to  the 
defendant  a  note,  which  he  owed  to  the 
bank,  in  the  snm  of  (lOO^  and  a  cashier's 
cbe<A  tof  $400,  which  the  defendant  snhse- 
qnmtly  cashed.  So  far  as  there  is  any  dls- 
pnte  sfl  to  the  facts,  it  relates  to  what  was 
said  aifd  done  at  the  time  these  intrum»its 
were  executed  and  delivered.  With  respect 
to  this,  Mr.  Sevarled,  the  cashier  of  the  de- 
fendant bank,  testlfled ; 

"After  we  bad  made  op  this  contract  Mr. 
Dom  made  a  settlement,  as  I  remember  it.  It 
was  getting  toward  eveidng.  One  of  them 
snnrested  they  better  go,  beeanae  it  was  get- 
tine  late.  Tbey  were  going  out  to  some  snp- 
p«r  that  evening.  They  went  oat  of  tlie  bank, 
and  Ur.  Streeper  made  some  pretense  to  Mr. 
Dom  that  be  bad  to  see  me  about  aometblng 
else,  and  be  came  in  and  said,  'How  are  you 
golni  to  fix  up  for  my  commission?'  I  said, 
Ur.  Streeper,  of  coarse,  yoa  realise  all  the 
time  that  your  proposition  was  this  amount  to 
be  $600  to  pay  on  the  contract,*  and  that  was 
eonaldered  a  email  amount  on  a  contract  of 
^12,000,  and  I  said,  'You  realise  further  tbat  I 
can't  pay  yoo  in  casb  on  your  proposition,  be* 
cause  it  Is  only  $500  tbat  is  paid  in.'  'Well,' 
be  aays,  *I  am  badly  In  need  of  money,  and  I 
ought  to  have  this  money  to  use,'  and  I  thought 
around  awbile.  I  have  always  bad  very  agree- 
alde  tenae  witb  Mr.  Streeper  before  in  ovr 
badness  transaetloiis,  and  I  said  to  Mr.  Streep- 
er: 'Wen,  we  can  fix  it  this  way:  I  will  let 
yon  bave  tfais  money,  and  yon  give  me  your 
note,  and  this  contract  wiU  stand  as  security 
to  yonr  note,  and  I  will  furtbennore  make  tbat 
note  draw  the  same  rate  of  interest  as  your 
contract  Is  drawing,  so  that  you  will  be  out 
nothing,  not  even  tbe  interest,  wben  Mr.  Dom 
paya  on  the  contract.' 

**Q.  In  otber  words,  you  loaned  Urn  the  fSOO? 
A.  Yes,  sir. 

*H}.  And  at  that  time  he  gave  yon  Uie  note 
Exhibit  IT  A.  Yes,  tir. 
•  •  A.  Yee.  sir. 

**Q.  I  win  ebow-  you  Bzhtblt  A,  and  ask  you 
if  yon  drew  that  agreement  and  turned  it  over 
to  Mr.  Streeper?  A.  Yes,  sir;  I  did. 

"Q.  How  did  yon  come  to  do  that?  A.  It 
came  about  this  way:  Wben  I  said  to  him,  *I 
will  loan  yoa  $S0O,  and  you  give  me  your  note,' 
I  said,  'I  win  give  yoa  a  specifle  receipt  that 
wffl  show  tbttt  you  have  an  equity  in  this  con- 
tract BO  tbat  wben  Mr.  Dom  pays  $500  on  bis 
contract,  we  wiU  not  retain  tbe  $600.' 

"Q.  That  is  tbe  wsy  you  would  protect  Mr. 
Streeper?  A.  Yes,  sir." 

The  defnd&nt  oa  hia  direct  examination 
testified  as  follows : 

"Q.  Now,  isn't  it  a  fact  tbat  yon  and  Mr. 
Sevarled  bad  tbat  express  uQderstanding  that 
he  was  selling  that  land  witb  only  $500  paid 
4ownT  He  tM  yon  cxpresely  tbat  in  view  ti 


the  faet  tbat  there  was  only  $800  paid,  tiiat  you 
would  have  to  take  your  comaUssion  ont  ti  tbe 
contract  aa  it  was  paid  in  many;  didn't  he 
teU  you  tbat  In  snbstanee,  and  didn't  yon  wrea 
to  it  in  sabstsnce?  A.  I  signed  that  article. 

"Q.  You  signed  tbat  order?.  A.  What  or- 
der? 

"Q.  Signed  this  note.    A.  What  note? 

"Q.  I  asked  you  this,  is  it  not  a  fact  tbat  Mr. 
Sevaried  said  to  yoa  ■  in  substance  this,  that, 
*Yoat  man  will  only  pay  a  smaU  amount  in 
cash;  a  gvont  bulk  of  the  price  baa  got  to  be 
taken  oat  in  crop  contract,  and  yon  must  tab* 
year  irbance  on  commission,  the  same  as  w«  ara 
teking  chances  on  the  land;'  didn't  he  tdl  yoa 
that?  A.  Be  told  me  that,  yes,  sir. 

"Q.  And  you  agreed  to  it?  A.  Not  in  that 
way. 

"Q.  Did  yoa  or  dtd  you  not  agree  to  it? 
Qidn't  yoQ  agree  to  accept  tbat  commlaslon  in 
that  way?  A.  With  tbe  uoderstandfav  it  should 
be  paid  out  of  that  crop. 

"Q.  Yea.  A.  Certainly  it  aboidd  be  paid  «at 
of  the  crop. 

"Q.  Yes:  your  $600  was  to  be  paid  ont  of 
the  crop  to  you.  A.  To  blm. 

"Q.  trough  liim,  but  yon  were  to  get  tbe 
$500  out  of  tbe  erop.  A.  He  adranead  me  $600 
on  that  note." 

The  undisputed  evidence  shows  tbat  the 
purchasof,  Dom, '  abandoned  the  contract 
shortly  after  making  It.  and  never  produced 
a  crop  on  the  land  at  alL  .  It  is  tme  Qie  erl- 
dence  shows  that  there  never  was  a  fonnal 
cancellation  by  service  ot  a  notice  as  provid- 
ed by  statute  for  the  cancellation  of  such 
contracts.  But  the  undisputed  evidence  also 
shows  that  Dom  notified  the  bank  of  his  In- 
tentlcm  to  abandon  the  contract 

Of  course,  the  fact  that  the  contract  has 
not  Been  canceled  does  not  adversely  af- 
fect the  defendant  in  this  case.  He  still  has 
ft  $000  equity  In  the  contract  This  equity  is 
held  by  the  plaintiff  bank  as  security  for 
the  note  In  suit;  and,  when  the  note  is 
paid,  of  course  the  defendant  becomes  fully 
reinvested  with  all  rights  In  and  to  said 
equity  free  and  dear  of  all  claims  on  the 
bank.  The  note  in  suit  by  its  terms  became 
payable  at  a  specified  date.  If  the  purdiaser 
of  the  land  had  gone  ahead  with  tbe  con- 
tract, put  in  the  crop,  and  been  successful 
in  raising  it,  there  might  have  been  suffi- 
cient moneys  realized  therefrom  so  tbat  the 
share  coming  to  the  defradant  for  hia  com- 
mission would  have  been  fully  paid,  and 
thereby  In  turn  the  note  In  suit  been  dis- 
charged. That  was  doubtiees  what  was  an- 
ticipated by  the  defendant  and  the  cashier  of 
the  bank.  It  wiU  be  noted,  howevw,  that 
Oie  defoidant  expressly  admits  In  his  testi- 
mony that  he  agreed  to  teke  chances  on  his 
commission  the  same  as  the  bank  took  on 
the  purchase  price  stipulated  to  be  paid  by 
the  purchaser  for  the  land. 

The  note  In  suit  was  made  payable  at  a 
time  which  would  make  It  possible  to  utilise 
any  mod^s  paid  by  the  porcbaser  (Dom)  up- 
on the  land  contract,  and  in  tan  payable  to 
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the  defendant  as  emniiilBaini  tor  obtaining 
BQch  puccluuer,  to  pay  off  the  note  In  snit 
TblB,  however,  did  not  affect  tlie  note.  As 
we  constme  the  erldaice,  it  eiBtabUBhes,  with- 
out any  actual  conflict  therein,  Oiat  the  note 
in  snit  was  glren  for  a  som  ot  money  loaned 
by  the  bank  to  tlie  defoidant  The  note  was 
made  payable  at  a  definite  ttiae.  It  has  not 
been  paid  acoordlnc  to  its  terms,  ot  at  all. 
In  oor  ophilm  there  was  in  this  case  no  kkhu 
tor  different  conclustons  as  to  the  material 
facts.  And  there  was,  we  think,  no  basts 
in  the  evidOMse  tar  the  verdict  absolving  the 
defendant  from  liability  upon  the  note.  We 
are  therefore  agreed  that  the  trial  court 
was  aitlrely  correct  in  ordering  tlte  v«'dlct 
to  be  set  aside;  and,  Inasmnch  as  the  wit- 
deice  affirmatively  disdoses  that  the  defend- 
ant has  no  d^ense  to  idaintifrs  cause  of  a^ 
tlon,  it  would  be  an  idle  ceremony  to  remand 
the  cause  for  a  new  trial,  and  it  la  there- 
fore ordered  that  the  order  and  Judgment  ap- 
pealed from  he,  and  the  same  hereby  are, 
affirmed. 

BBONSON,  BIBDZELL,  and  BOBINSON, 
J3.,  concur. 

'  HOBINSON,  J.  (concurring).  Thla  case 
merits  little  consideration  or  discussion.  The 
facts  are  not  In  dispute.  The  defense  Is 
clearly  false  and  grossly  unconscionable.  On 
a  worthless  and  abandoned  contract  for  the 
sale  of  a  half  section  of  land  in  town  152  of 
range  80 — a  contract  on  which  the  plalntUf 
never  received  and  never  will  receive  one 
dollar — defendant  claims  a  commlssirai  of 
$1,000.  He  received  the  total  cash  payment 
of  $500  with  a  written  Interest  in  the  land 
contract  for  $500.  Then  he  borrowed  from 
the  bank  $500,  and  gave  hla  note  for  the 
same,  trusting  that  it  might  be  paid  from 
money  rec^ved  on  the  land  contract  Now 
he  claims  that  the  m<mey  loaned  to  him  was 
In  reality  a  payment  of  commission  on  the 
worthless  deal,  and  that  there  was  no  con- 
sideration for  the  note.  That  is  in  eCTect  his 
answer.  Tet  the  defendant  himself  testified 
it  was  agreed  between  him  and  the  bank  that 
he  should  take  his  diance  of  getting  the  sec- 
ond $600  comralsalon  from  the  land  contract, 
Inasmuch  as  the  bank  had  received  nothing 
and  took  the  diance  of  receiving  anything  on 
the  contract  His  own  testimony  deariy 
shows  that  the  bank  Is  ^titled  to  recover  on 
the  note  $500  and  interest  The  jury  found 
a  verdict  in  favor  of  .the  defendant;  the 
court  very  properly  gave  Judgment  against 
blm  for  the  amount  of  the  note  and  Int^est 
Now  the  point  is  made  that,  according  to 
some  old  dedslrais  by  tills  court,  that  judg- 
ment notwithstanding  the  verdict  was  Ir- 
r^lar,  because  the  plaintiff  did  not  move 
for  judgment  at  the  close  of  the  testimony. 
That  is  a  tweedledum  and  tweedledee  objec> 
tton.   It  Is  bi|^  time  tax  this  court  to  dis- 


regard errors  so  tedmical  sad  arbitrary. 

Hie  case  presoits  tmly  <»ie  single  question: 
Is  the  Judgment  ri^t;  Is  It  just;  on  the 
fticts  ctmceded  and  established  beyond  a 
peradventure  is  tlie  iflaintJtt  entitled  to  re- 
cover on  the  note  $500  and  interest? 
Judgmmt  affirmed. 

OBACB,  O.  J.  (dissenUn^.  This  action 
was  brought  to  recoyer  on  a  promissory  note 
in  the  sum  of  $500.  The  defense  is  that 
then  was  no  considmitlfm  for  the  note. 
Hie  action  was  tried  to  a  Jury,  and  a  verdict 
returned  in  favor  of  def«:idant  ^  Subse- 
queaitly  to  the  entry  of  judgment  by  defend- 
ant  In  his  favor  plaintiff  made  a  motion  for 
judgment  non  obstante  or  for  a  new  trial, 
and  this  without  any  motion  for  a  directed 
verdict  having  been  made  at  any  time  be- 
fore the  close  of  the  entire  case.  Tlie  motion 
was  granted,  the  Judgment  in  favor  of  de- 
fendant vacated  and  set  aside,  and  judgment 
entered  in  favor  of  plaintiff,  from  which  and 
the  order  granting  judgment  non  obstante 
this  appeal  Is  taken. 

The  material  facts  are  substantially  as 
follows:  The  defendant  produced  a  pro- 
spective purchaser  of  land  to  resp<mdent*s 
cashier.  Defendant  was  to  have  as  his 
commission  in  case  of  sale,  $1  per  acre  and 
all  received  above  $35  per  acre.  The  pur- 
chaser was  willing  to  pay  $37.60  per  acre 
Therefore  the  commission  on  the  sale  was 
$3.50  per  acre.  On  October  18,  1916,  the 
plaintiff  sold  to  one  Frank  S.  Dom,  the  pro- 
posed purchase,  the  west  half  of  section  8, 
township  152,  range  80,  and  drew  what  may 
be  termed  a  preliminary  unilateral  contract, 
signed  by  the  bank  only,  in  whldi  were  stat- 
ed the  terms  of  sale.  It  seems  the  bank  did 
not  own  tbe  southwest  quarter  of  section  8, 
and  in  this  contract  stated  as  follows: 

*at  Is  further  stlpnlated  that  if  tbe  said  Mer- 
chants' State  Bank  does  not  secure  tbe  consent 
to  this  agreement  by  the  owner  of  tbe  south- 
west quarter  (S.  W.  %)  section  eight  (8). 
township  oae  hundred  fiifty-two  (162),  range 
eighty  (80),  and  no  contract  Is  ezecnted,  the 
sum  of  one  hundred  ($100.00)  dollars  received 
for  this  receipt  shall  be  returned  to  the  said 
Frank  S.  Dom,  and  In  that  event  only  shall  it 
be  returned." 

On  the  a4tb  day  of  Oc/txAter  the  bank  ot- 
tered into  a  formal  crop  contract  for  the 
sale  of  the  land  with  Dom.  The  considera- 
tion was  $12,000,  to  be  paid  by  the  purduaar 
by  bis  assuming  two  mortgages  against  the 
land  due  January  1,  1926,  aggregating 
$6,000,  and  drawing  7  per  cent  interest  per 
annum,  and  by  further  paying  the  sum  of 
$600  on  the  date  of  the  contract ;  $500  on  the 
1st  day  of  January,  1018 :  $1,000  on  the  1st 
day  of  January,  1919,  and  $1,000  on  the  lat 
day  of  January  each  year  tiiereaftar  until 
balance  aside  from  the  mortgages  assumed 
was  paid.    Tbe  flrst  $500  payment  was 
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made.  The  defendant,  liowerev,  had  agreed 
to  accept  $600  In  full  for  his  ccmtmissiw,  tor 
the  reason  that  the  bank,  not  ownli^  tiie 
southwest  quarter,  and  not  being  able  to 
purchase  it  at  a  price  as  cheap  as  it  expected, 
it  was  agreed  that  defendant's  commission 
should  be  only  $S00.  Defendant  received  the 
$500  due'  bim  as  commission  by  receiving 
credit  for  a  $100  note  lield  by  the  bank 
against  him,  and  by  receiving  a  cashi^s 
check  for  $400.  Prior  to  the  time  that  this 
adjustmrat  for  the  commlasion  was  made 
an  arrangement  was  made  between  defend- 
ant and  plaintiff  whereby  the  former  gave 
his  note  for  $500  to  the  bank.  The  defend- 
ant claims  he  gave  the  note  to  the  bank  to 
make  the  transaction  appear  regular  In  the 
bank's  business.  The  plaintiff  denies  this, 
and  claims  It  was  a  loan  of  that  amount  It 
would  seem  the  plaintiff  did  not  desire  to 
turn  over  all  the  cash  received  on  the  trans* 
action  to  pay  defendant's  commission.  De- 
fendant claims  there  was  never  to  be  any  li- 
ability on  his  part  tor  having  signed  ttie 
note.  In  connection  wldi  the  giving  of  flie 
note  the  bank  gave  to  the  defendant  the  fol- 
lowing writing,  whi<Ai  was  duly  signed  by  Its 
cashier: 

"Merchants'  State  Bank,  Velva,  North  Dakota. 
"BzUbU  A— III  M.  D.         October  20, 1»16. 

"This  certifies  that  Mr.  S.  8.  Streeper,  of 
Sawyer,  North  Dakota,  holds  an  equity  In  that 
certain  contract  for  a  deed  between  the  Mer- 
chants' State  Bank  of  Velva,  North  Dakota, 
and  Mr.  Frank  S.  Dom  and  bia  ivife  covering 
the  west  half  (W.  of  section  eight  (8), 
township  one  hundred  fifty-two  (162),  range 
eighty  (80),  said  equity  being  in  the  sum  of  five 
hundred  ($500.00)  dollars,  to  be  paid  out  of 
the  crops  to  be  raised  the  fall  of  1917  on  said 
land,  providing  said  crops  are  aafflcient,  above 
Interest  due  on  the  contract  and  taxes.  If  sueh 
crops  are  not  saffident  then  this  equity  shsU 
be  p^  ODt  of  anbseqaent  crops. 

"And  the  Merchants'  State  Bank  is  this  day 
accepting  a  Aote  from  Mr.  S.  S.  Streeper  in 
the  sum  of  five  hundred  ($500.00)  dollars  to 
be  secured  by  his  equity  in  the  above-mentioned 
contract  for  a  deed,  to  he  paid  when  this  equity 
in  the  contract  Is  paid. 

"Merchants'  State  Bank, 

"By  A.  B.  Sevarled,  Cashier." 

Aside  from  the  mortgages  assumed  at  the 
time  the  contract  was  made,  plaintiff  took 
a  promissory  note  from  the  purchaser  for  the 
remainder  of  the  respective  payments.  The 
purchaser  never  made  any  further  payment 
on  the  contract,  and  never  farmed  the  land, 


except  during  1917,  and  Uie  crops  that  year 
were  loat  by  hall.  The  bank  sttU  hdds  tal» 
note,  and  has  never  legally  canoded  the 
contract. 

There  would  seem  to  be  no  doubt  that  the- 
defendant  had  earned  his  commission,  for 
the  plaintiff  entered  Into  a  valid  contract  for 
the  sale  of  the  land  with  the  defendant's 
prosi>ective  purchaser,  and  that  such  con- 
tract had  ever  since  remained  In  full  force 
and  effect  so  far  as  this  record  shows.  The 
purchaser  took  possession  of  the  land,  and 
had  executed  his  notes  for  the  balance  of 
the  purchase  price  after  assuming  the  mort- 
gages as  above  stated.  There  seems  to  be 
no  real  controversy  in  this  case  relative  to 
the  commission.  It  seems  to  be  cmceded 
that  it  was  earned. 

The  fli-st  serious  question  Is  whether  de- 
fendant Incurred  personal  liability  by  sign- 
ing and  delivering  to  plaintiff  the  $S00  note. 
In  view  of  the  terms  of  the  agreement  with 
reference  thereto  given  him  by  the  bank,  we 
are  of  the  opinion  he  was  not  personally  li- 
able, and  this  by  reason  of  the  provUdtm  In 
the  agreement  to  the  effect  that  the  note  was 
"to  be  paid  when  thlstfguity  In  the  contract 
Is  paid."  It  would  seem  to  follow  that  if  his 
equity  in  the  contract  was  never  paid,  be 
would  never  be  under  any  liability  to  pay  the 
note.  Dom  has  never  made  any  further 
payments  on  the  contract  than  those  above 
mentioned,  and  the  evidence  fairly  sjiows 
that  he  has  abandoned  it  In  these  condi- 
tions we  are  of  the  opinion  th^e  was  no  li- 
ability on  the  note. 

The  second  serious  question  here  presented 
la:  Did  the  court  err  is  granting  plaintUTe 
motion  for  Judgmoit  non  obstante  where 
there  was  no  motion  tor  a  directed  vwdlct 
at  the  close  of  the  testimony?  It  has  be«i 
in  substance  held  by  this  court  that  a  mo- 
tion for  Judgmoit  non  obstante  la  not  prop- 
er, where  co  motion  f<a  a  directed  verdict 
was  made  at  the  dose  of  the  testimony  or 
at  the  close  of  the  testimony  of  either  party 
as  the  case  may  be.  Johns  t.  Rull^  12  N.  D. 
74,  95  N.  W.  440;  Lendis  Oo.  v.  Konantz  Co., 
17  N.  D.  310,  116  N.  W.  333. 

We  think  there  was  sufficient  evidence  to 
sustain  the  verdict,  and  that  the  court  erred 
in  granting  plaintiff's  motion  for  Judgment 
ntm  obstante.  We  think  It  unnecessary  to 
discuss  plalntlfTs  point  that  the  appeal  tram 
the  order  was  too  late.  The  Judgmrat  ap- 
pealed from  should  be  reversed,  and  the  case 
remanded,  and  the  trial  court  directed  to 
reinstate  Qie  judgment  In  fitvor  of  plaintiff. 
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LANGER  V.  COURIER  NEWS  «t  al. 

(Supreme  Court  of  North  Dakota.    Dec.  15, 
1921.    Behearing  Denied  Jan.  10,  1922.) 

(Syltabu*  by  the  Court.) 

Appeal  and  error  ^965— Venue  4=»5a— Appll- 
Mtlon  for  ohaoge  oa  oroand  that  Impartial 
trIaJ  oannot  be  had  Is  within  court's  disero- 
tlon;  denial  held  not  an  abuse  thereof. 
An  application  for  a  change  of  venue  on 
-the  ground  that  an  impartial  trial  cannot  be 
had  in  tiie  coonty  where  the  action  is  pentUng 
la  addressed  to  the  sound,  judicial  diaeretioii 
t»f  t^  trial  court,  and  the  ruling  made  bj  the 
trial  eonrt  will  not  be  disturbed  unless  an  abuse 
of  ^BcretiMt  appears.   In  this  case  it  Is  held 
that  the  trial  court  did  not  abuse  its  discretion 
in  denying  a  motion  tor  a  diange  of  Tenue. 

Robin  ran,  J.,  dissenting.  ^ 

Appeal  from  District  Court,  Rlcbland 
County;  Allen,  Judge. 

Action  by  William  Laoger  against  the 
Courier  News  and  otbers.  From  an  order 
denying  a  motion  for  change  ot  venue,  the 
defendants  appeal,  .^rmed. 

See,  Blw,  188  N.  W.  1009. 

Harry  Latfhkowtts,  of  Fargo^  for  tK>el- 
lants. 

W.  B.  Lauder  of  Wahpeton,  and  A.  O.  Dl- 
Tet,  of  Fargo*  for  resiMnideDt 

PBB  OITBIAM.  Hits  la  an  i^peal  from  an 
order  denying  a  diange  ot  venue.  Tbe  ac- 
tion fa  for  UbeL  It  was  heretofore  btfore 
this  court  upon  an  appeal  trom  an  wder 
oTemiling  a  donurrer  to  the  complaint.  179 
N.  W.  909.  nils  court  tuAA  ttaat  the  com- 
plaint stated  a  cause  of  acti<m.  The  remlt- 
tltnr  waa  filed  In  the  trial  court  on  Novem- 
ber 19, 1920.  On  or  about  December  29, 1920, 
an  answer  was  interposed.  On  Mandi  12, 
1921,  the  defendant  made  application  to 
diange  the  place  of  trial  from  Cass  county 
to  aome  other  county  upon  the  ground  that 
an  impartial  trial  could  not  be  had  In  that 
county.  On  AprU  IS,  1921,  Hon.  A.  T.  Ooie, 
the  district  Judge,  before  whom  the  motion 
was  heard,  made  the  following  order: 

"The  above -entitled  action  came  duly  on  to 
be  hwrd  before  the  court  at  the  chambers 
thereof,  in  tht  courthouse  in  the  city  of  Fargo, 
Cass  conntyrN,  D..  on  this  IBth  day  ot  April, 
1921,  on  motloB  of  defendant  for  an  order 
changing  the  place  of  trial  of  said  action. 
*   *   *  It  is  now  hereby 

"Ordered  that  the  said  motion  be  and  the 
same  hereby  is  granted,  and  the  place  of  trial 
of  said  action  be  and  the  same  hereby  Is 
changed  from  the  district  court  of  Caaa  coun- 
ty, N.  D.,  to  the  district  court  of  Richland 
eotmty.  N.  D..  in  the  Third  jndidsl  district  of 
.the  state;  and 

"It  is  herein  farther  ordered  that  the  dark 
of  district  court  of  Cass  county  shall  transfer 


to  the  derk  of  the  said  district  court  of  Rtch- 
hund  county  all  the  recorAi.  pleadfaigs  and  files 

in  said  action  now  on  file  in  his  ofllce. 

"And  it  is  hereby  farther  ordered  that  in  view 
of  the  fact  that  there  Is  now  pending  in  the 
district  conrt  of  Traill  county  a  certain  action 
in  which  J.  B.  Waters  Is  plaintiir  and  Arthur 
C.  Townley'ls  defendant,  and  that  some  of  the 
witnesses  In  said  action  may  be  material,  Im- 
portant witnesses  in  the  trial  ttf  the  aetlmi 
herein  entitled,  the  trial  of  this  action  ahaU 
take  place  at  a  time  whan  the  wttaessM  in  tiio 
said  caae  of  Waters  v.  Tewalcy  can  attend. 
This  order  subject  to  a  further  hearing  If 
good  cauBe  be  shown  therefor. 

"Dated  at  Fargo.  N.  D..  this  16th  day  of 
April.  1921. 

"By  the  Court: 

"[Signed]  A.  T.  dole,  Jadgc." 

Pursuant  to  said  order,  the  dork  ot  the 
district  court  of  Cass  county  transmitted  the 
papers  and  the  flies  In  the  case,  to  the  dis- 
trict court  of  Richland  county,  where  th^ 
were  received  and  filed  on  April  19.  1921 
Subsequently,  the  defendants  made  an  appli- 
cation before  the  Honorable  A.  T.  CoIb,  dis- 
trict Judge  of  Cass  county-,  who  made  the 
order  transmitting  the  cause  to  Richland 
county,  that  the  case  be  transferred  for 
trial  to  some  other  county  than  that  of  Rlcfa- 
land.  On  June  16,  1921,  Judge  Cole  made 
an  order  refusing  to  disturb  the  change  of 
venue,  ordered  by  him,  by  the  order  dated 
AprU  16th.  On  June  21,  1921,  the  defend- 
ants made  application  before  Judge  AUen. 
presiding  as  judge  of  the  district  eonrt  of 
Richland  county,  that  the  venue  of  said  ac- 
Uaa  be  changed  from  Ridiland  conn^  to 
some  other  comity.  In  support  of  this  ap- 
plication, the  defendants  submitted  some  80 
affidavits,  Induding  the  affidavits  of  the 
ptalntitt's  attorney,  who  Is  a  resident  of 
Fargo,  in  Cass  county.  These  affidavits  wwe 
to  the  effect  that  owing  to  the  political  aa- 
I>ect  of  the  case,  and  the  public  sentiment  ex- 
isting in  Richland  county,  the  defendants 
could  not  obtain  a  fair  trial  in  Richland 
county.  In  opposition  to  these  affidavits,  the 
plaintUEs  served  a  large  number  of  affidavits 
from  mm  who,  ao  far  as  th^  affidavits 
show,  were  at  least  as  well  qualified  to  speak 
as  those  who  made  the  affidavits  for  the  de- 
fendants. According  to  these  latter  affida- 
vits, defendants  can  obtain^  a  fair  trial  in 
Richland  county.  After  a  hiearini^  the  trial 
Judge  made  an  mder  denying  the  applica- 
tUm  for  a  change  of  venue.  This  appeal 
Is  taken  fnut  that  order. 
'  On  this  appeti,  the  only  error  assigned  is 
that  the  trial  Judge  erred  in  dnylng  the 
defendants'  motion  tor  a  diange  ot  vatoe 
from  Richland  county  to  some  otbo-  county. 

Whether  a  change  o£  venue  abonld  or 
should  not  be  had  on  acoonnt  of  local  preja- 
dlce  la  iwimarily  <nie  for  tiie  detennlnati«i 
of  the  trial  court   In  other  words,  an  ap- 
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plication  foe  a  change  of  reniie  on  tbe  ground 
ttukt  an  Inqtaitlal  trial  cannot  be  had  in  tbe 
county  where  the  action  la  pending  ia  ad- 
dreaaed  to  the  sound,  Judicial  diacreUon  of 
the  Mai  court;  and  the  ruling  made  hj  the 
trial  court  will  not  be-lnt^ered  wlQi  unleaa 
a  manieast  abuse  of  discretiflai  a^eara. 
Booren  t.  McWlUIama,  3S  N.  D.  339.  157  N. 
W.  117.  '^e  reaaon  for  tbe  rule  is  obvious. 
Wbedwr  a  change  of  venue  is  necessary  to 
obtain  a  ftiir  and  impartial  trial  is  not  a 
question  of  law.  but  of  t&ct  A.  Judge  on  tbe 
spot,  viewing  all  the  drcomseances,  and  hav- 
ing knowledge  of  persons,  facts  and  Influ- 
ences Is  ntudi  better  qualified  than  la  an  ap- 
pellate court  at  a  diatane^  with  only  ex 
parte  aflldavita  before  It,  to  determine  the 
fact  whether  car  not  It  la  true  that  the  de- 
fendant eanqot  have  a  fair  trial  by  an  im- 
partial Jury  in  the  coun^  in  whidi  he  is 
Indicted  or  in  which  the  platntlfC  has  com- 
menced his  suit"  4  Bncy.  n  A  Pr.  499-602. 
Upon  tbe  record  submitted,  this  court  Is 
wholly  unjustified  in  Interfering  with  the 
ruling  of  the  trial  court 
Order  affirmed. 

OHRISTXAN80N.  BRONSQN,  and  BIBD- 
ZBLL,  JJ.,  ctmcar. 
GRACE,  O.  J.,  did  not  participate. 

BOBINSON,  J.  (dissenting).  This.  Is  a  po- 
litical Ubti  suit,  a  coounon  nuisance  case. 
TTiree  times  It  has  come  before  this  court: 
(1)  On  aiq^eal  team  an  wder  ovenaUng  a  de- 
murrer to  the  comidaint;  (2)  a  motion  for 
a  stay  of  proceedings  pending  an  appeal; 
(3)  an  appeal  ftom  an  order  denying  a  change 
of  v«ine.  The  libel  is  this: 

"Langer  Wants  Control. 

"It  became  dear  early  in  the  referendam  citm- 
paign  that  t^o  factions  were  Beeking  control 
of  the  I.  y.  A.  One  was  beaded  by  Attorney 
General  Ijanger  and  the  other  by  Fresldect 
Ererson.  Langer  visited  heads  of  Iflnneapolls 
and  St.  Paul  corporations  that  are  financing  the 
T.  y.  A.  early  this  year  and  demanded  that  he 
he  made  caatodlan  of  tbe  slush  funds  that  were 
expected  in  North  Dakota.  Hla  record  was 
against  him,  and  these  gentlemen  turned  him 
down,  thot^h  politely.  Because  of  this  Langer 
is  sore,  it  was  said  yesterday,  and  Is  attempting 
to  boild  op  a  machine  of  hla  own." 

The  false  Innuendo  is  to  this  effect:  That 
the  purpose  and  meaning  of  the  libel  was  to 
affirm  that  Langer  sought  the  slush  fund  to 
bribe  voters  at  the  general  election  and  to 
corrupt  the  press,  and  that  it  was  so  under- 
stood by  those  who  read  the  libel.  Now 
that  innuendo  is  clearly  false,  and  yet  it  is 
the  basis  of  the  aetlcm.  The  libel  does  not 
admit  of  any  such  undwstanding.  It  in  no 
manner  indicates  that  Langer  sougbt  the  fund 
for  other  than  legitimate  campaign  purposes. 
And  without  that  false  Innuendo,  the  com- 


plaint would  not  have  been  sustained,  aa  It 
was,  by  three  Judges  of  our  court  tir», 
more  recent  caaes  the  Judges  have  held  that' 
even  tm  a  denfturer  they  wfll  not  longer  hM 
as  true  that  whidi  they  know  to  be  fidae. 
AU  that  has  a  direct  bear^  on  the  way  in 
whidi  Judge  Allm  used  his  discretion  on 
the  mothm  for  a  change  of  venue  and  a  stay. 

Folding  an  appeal  trcm  tbe  mder  deiying 
a  change  of  vwu^  the  court  and  counsel 
made  preparations  to  rush  the  case  to  trial, 
and  even  put  It  on  the  per^ptory  call  of  the 
trial  calmdar.  Hence  oounael  took  fright 
and  mahed  to  this  court  with  a  motion  for  a 
stay,  and  he  was  told  that  the  motion  might 
w6U  be  Intrusted  to  tbe  dlscretimk  of  Judge 
Allen.  Tttm  Judge  Allen  heard  the  motion 
and  allowed  a  stay  oa  five  conditions:  (1| 
That  within  10  days  defendants  give  a  bcmd 
In  the  sum  of  12.000  to  pay  ^y  Jndgmoit 
plaintiff  may  recover  pursuant  to  the  order 
of  Judge  Cole  made  aa  a  coodltlai  of  grant- 
ing leave  to  answer.  ^  Ibat  within  ^10 
days  defendants  give  a  bond  in  the  sum  of 
$6,000  to  pay  any  Judgment  plaintiff  may 
recover.  (3)  That  within  10  days  def^ants 
prepare  and  present  to  the  court  for  settle- 
ment a  statonent  of  the  case.  (4)  That  with- 
in 10  days  after  settlement  defendants  com- 
plete the  appeal  and  cause  the  record  to 
be  transmitted  to  the  Suinreme  Oourt  with 
defendants*  brief.  That  wlfldn  10  days 
defendants  pay  to  plaintiffs  attorn^  9100  to 
retmburse  plaintiff  for  expouna  fai  preparing 
for  the  trial.  !niis  order  and  those  condi- 
timis  were  so  manifestly  arbitrary  and  il- 
legal, unjust  and  oniresslve  that  the  Chief 
Justice  of  this  court  ordered  a  stay.  Now 
the  fair  ctmcluslon  Is  that  In  denying  the 
change  of  venue  and  In  at  onoe  putting  the 
case  on  the  peremptory  call  of  the  trial  cal- 
endar and  in  denying  the  stay,  unless  on 
sUch  arbitrary  conditions,  and  in  aU  that  he 
did  in  the  matter.  Judge  Allen  did  not  ex- 
ercise a  fair  Judicial  discretim.  And  the  , 
distinguished  lawyers  did  not  deal  fairly  with 
the  judge  In  urging  or  lufinendng  him  to  do 
surii  thii^  Hence  it  btiiooves  this  court 
to  QoiBidtt  the  qtpeal  on  Its  merits  and  not 
on  ftdee  presumptimts. 

The  Merits. 

Without  the  false  Innuendo  tbe  complaint 
did  not  state  a  cause  of  action.  McCue 
Case,  39  N.  D.  190,  167  N.  W.  226. 

The  action  Is  mainly  political,  and  It  may 
fairly  be  presumed  that  every  political  par- 
tisan will  Incline  to  tbe  side  of  his  party 
leader.  Twice  Mr.  Langer  has  been  elected 
to  the  office  of  Attorney  General  as  a  can- 
didate of  the  League  party.  When  he  broke 
with  his  party  in  1919  and  became  the  lead- 
er of  the  opposition,  of  course  it  led  to  bit- 
terness, abuse,  and  mudslinging.  Mr.  Lang- 
er spent  about  six  months  going  over  the 
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state  and  denonndng  the  leaders  of  the 
■X^eagm  and  the  defendants.  Bj  the  neirapa- 
pers  and  ttte  TOten  In  lUchland  and  In  Cass 
counties  he  was  strennonsly  ^snstalned.  In 
19S0  at  the  primary  election  the  vote  for 
Qorernor  was  as  follows: 


In  t&e  StaU— Fraxfer   59.S66 

■'  "      linger   B3,94l 

la  Can  County— Frazler    2,620 

"     "        "         Langer    4,581 

In  Richland  Countr—Frazler    1,182 

"       "         "       Langer    1,041 

Barnes  Coantr— Fnizl«r    1,712 

'*        ■■       Langer    1^ 


This  shows  tbe  pull  and  Influence  of  the 
Wahpeton  newspapers,  the  Fargo  Fomm, 
and  tbe  Grand  Forks  Herald.  The  old  liners 
of  Wahpeton  make  affidavits  and  move  heav- 
en and  earth  to  prevent  a  fair  trial  in  a 
county  where  great  political  bias  does  not 
prevail. 

/True  counsel  insists  that  In  such  a  large 
county  as  Richland  there  must  be  many  that 
are  In  no  way  prejudiced — and  that  1b  true; 
hut  It  might  be  quite  difficult  to  find  them. 
And  then  it  is  true  that  a  little  leaven 
leaveneth  the  whole  lump,  and  that  at  Wahpe- 
ton the  leaven  of  prejudice  against  tbe  League 
party  Is  active  and  powerful.  A  fair-minded 
person  bronght  to  Wahpeton  might  quickly 
be  Infected  by  the  leaven  of  prejudice.  Tbe 
case  would  be  wholly  different  If  It  were  a 
perHMial  and  not  a  political  action.  Were 
this  an  action  mx  omtract  or  an  action  with 
no  political  flavor,  It  never  would  have  devel- 
oped the  rancor  and  bitterness  and  lack  of 
professional  courtesy  diown  In  this  cam. 
An  OTdlnary  personal  action  does  not  appeal 
to  the  prejudice  of  either  judges  or  jurors, 
bat  that  is  not  true  of  a  political  action  be- 
tween political  bosses  or  chieftains,  op  of  any 
actlmi  between  clerical  chieftains  or  bishops, 
espedally  on  matters  relating  to  their  creeds. 

Counsel  Insist  that  the  motion  for  a  change 
of  venue  was  addressed  to  tbe  discretion  of 
the  trial  judge — and  that  Is  true.  And  so 
was  the  motion  for  a  stay  of  proceedings 
pmdlng  the  ai^eal.  It  was  addressed  to 
the  discretion,  and  we  have  seen  how  that 
discretion  was  used.  The  facts  are  that 
most  judges  are  not  above  the  leaven  of  proj- 
udlce  and  some  attorneys  are  not  above 
using  It  Now  it  is  needless  to  prolong  the 
discussion.  It  must  be  conceded  that  the  de- 
fendants ere  entitled  to  a  fair  trial  and  that 
the  chances  are  ten  to  one  they  cannot  have 
a  fair  trial  In  Richland  county.  Hence  the 
order  denying  a  change  of  place  of  trial 
should  be  reversed,  and  as  Valley  Oity,  In 
Barnes  county.  Is  convenient  to  all  the  par- 
ties, and  as  it  appears  the  people  are  not 
so  intensely  partisan,  the  court  should  order 
that  the  place  of  trial  be  changed  to  Barnes 
county. 


LANGER  at  al.  V.  FARGO  MERCANTILE  CO. 

at  al. 

(Supreme  Court  of  North  Dakota.  Dec 
1921.) 

(Svilabut  ho  the  Oowrt.) 

I.  Corporatloes  «»6l»-DIrectors  of  dtstolvad 
Dorporatlon  contliHlag  after  explratloa  af 
charter  held  trssteea  for  stockholdera. 

In  an  action  for  an  accounting  brought  by 
two  stockholdera  in  a  dissolved  corporation 
against  the  directors  as  trustees,  where  it  ap- 
peared that  the  charter  at  tbe  corporation  had 
expired  by  limitation;  that  without  actual* 
knowledge  of  this  fact  tbe  business  was  con- 
ducted for  more  than  three  years  in  the  same 
manner  as  before;  that  dividends  were  declared 
and  paid  from  time  to  time;  that  upon  discov- 
ery of  the  fact  that  the  charter  had  expired, 
and  that  tbe  directors  were  liable  as  trustees 
under  section  4567  of  the  Compiled  Laws  for 
1913,  three  of  tbe  directors,  to  avoid  the  ex- 
.penae  and  sacrifice  Incident  to  liqoidatlon, 
agreed  to  and  did  form  a  new  corporation  un- 
der substantially  the  same  name;  tiiat.  without 
notice  to  tbe  plaintiff  stockholders,  they  caused 
the  assets  to  be  appraised  and  purchased  by  the 
new  corporation;  that  tbe  stock  of  the  new 
corporation  waa  allotted  to  stockholders  in  the 
old,  other  than  the  plaintiffs;  and  that  the  de- 
fendants caused  to  be  deposited  in  payment  for 
plaintiffs'  stock  par  value,  plus  6  per  cent,  in- 
terest from  tbe  date  of  last  dividend,  which 
plaintiffs  refused  to  accept— it  Is  Aeld: 

Under  section  4S67  of  the  Compiled  I«W8 
of  North  Dakota  for  1913  the  defendant  direc- 
tors became  trustees  for  the  stockholders  of  all 
tbe  assets  of  the  dissolved  corporation. 

Z  Corporatloss  «=»629  —  Whore  baslnass  Is 
cosilasad  after  •xplratiea  of  oharter,  dlvl- 
dsads  distributed  held  stoidiholders'  proper- 
ty, and  not  to  be  ap^led  oa  llquldatloa  olalms 
to  reduce  res  of  tbe  trust. 
Where  a  corporate  business  is  conducted 
for  a  period  of  time  after  the  expiration  of  tbe 
charter  without  knowledge  of  that  fact,  and  di- 
idends  are  declared  and  distributed  in  the  usual 
course,  such  dividends  are  the  property  of  tbe 
stockholders,  and  are  not,  by  operation  of  law,  ' 
applied  on  liquidation  claims  to  reduce  the  res 
of  the  trust 

3.  Corporatlona  (&=3629— Good  will  attaohea  to 
corporate  business  the  same  as  to  partaer- 
ship  business,  and  trustees  en  dlssofutloe 
must  account  therefor. 

Good  will  attaches  to  a  corporate  business 
to  the  same  extent  as  to  a  partnership  business 
and  upon  dissolution  the  trustees  most  account 
to  the  stockholders  for  its  value. 

4.  Corporations  €=3629— Good  will  of  oorpera- 
tlon  paying  large  dividends  after  charter  ex- 
pired held  to  have  substaatlal  vaiue^  to  bs 
measured  In  money. 

Where  tbe  charter  of  a  corporation  expires 
after  a  long  period  of  prosperi^  in  the  conduct 
of  its  business,  and  where  for  a  period  of  yeara 
prior  to  its  termination  dividends  had  been 
earned  and  paid  greatiiy  in  excess  of  a  reaaon- 
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alile  nte  ot  Intemt  on  th*  capital  InTeftted, 
the  good  will  has  a  mbitantial  value,  capable  o£ 
biflng  meaiured  in  iiioiier< 

5.  Corporations  €=^576— Sal«  of  assets  by  di- 
rectors after  charter's  expiration  tieid  voida- 
ble at  election  of  stockholders  not  notified. 

Where  trustees,  without  notice  to  the  stock- 
holders or  to  the  cestuie  qu«  trustent,  appoint 
appraisers  to  appraise  the  assets  in  their 
hands,  SDd  where  they  dispose  i^  the  same  for 
an  inadequate  ccm^vatiMi  to  a  new  corpora- 
tion in  wlileh  they  are  the  prindpal  atodchold- 
ers,  the  transaction  is  Toidable  at  the  election 
eC  the  stockholders  not  notified. 

6.  Corporations  4s>576— Wlisro  ohartsr  ter- 
minated, ud  baslflMs  oontinuad  by  now  oor- 
porallM  tnking  banvlltt  of  good  will,  a  stock- 
holder not  notMed  may  follow  his  proper^ 
Into  the  new  eorpomtioo  or  raoovor  Mosoy 
Jodgaoot 

Where,  after  the  termination  of  the  charter, 
arrangementB  are  made  by  the  trustees  where- 
by the  business  is  continued  without  interrup- 
tion by  a  new  corporation,  which  reaps  all  of 
the  benefits  attaching  to  the  good  will,  a  stock- 
holder, whose  liquidation  claim  has  not  been 
satisfied  and  who  is  excluded  from  the  new  cor- 
poration, may  follow  his  property  Into  sadi  new 
corporation,  or,  at  bli  option,  recover  a  money 
Judgment  for  the  nine  of  the  interest  in  the  old 
covporatloa  aa  Mpreaented  by  a  like  interest 
In  the  iww. 

7.  Corporations  ^629— Oood  wHI  of  eorpora- 
tlon  most  be  disposed  of  by  Ita  triotaot  to 
boot  advaafage  for  stookkeldora. 

Where  the  good  win  is  not  accounted  for  1^ 

the  trustees,  and  the  court,  in  an  action  for  ac- 
costing, is  compelled  to  value  it,  it  must  be 
valued  as  "if  it  bad  been  sold  in  the  most  ad- 
vantageous manner  and  under  such  circum- 
stances that  it  would  have  produced  the  largest 
sum  for  all  of  the  parties  interested." 

8.  Corporations  ^619— la  salt  against  direc- 
lora  as  trustees  for  accounting  services  of 
oerttflod  aocenntant  not  aliowable  as  oosts. 

Fees  paid  to  a  certified  accountant  wHl  not 
be  allowed  as  part  ot  the  costs,  where  his 
services  were  principally  valuable  to  one  of  the 
parties,  and  where  the  facta  gathered  by  him 
were  at  all  times  available  to  such  party  from 
the  books,  which  are  not  shown  to  have  been 
complex. 
Robinson,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Caaa  Oonnty; 
Cole,  Judge.  ■> 

Action  by  Frank  J.  Long^  and  anoflier,  aa 
flto<&lu>ldeni,  against  the  Fargo  Mercantile 
Company,  a  corporation  diasfdved,  and  T,  A. 
Quirk  and  others,  directors  and  trtutees  of 
BQch  dissolved  corporation,  and  from  a  Judg- 
ment for  the  plalntUIs  both  parties  have  ap- 
pealed. Affirmed. 

W.  3.  Lander,  ot  Wabpeton,  for  plaintlfflik 
Toung,  Gmuny  ft  Tonng,  of  Fargo,  for  de- 
fendants. 


BIBDZEU:^  J.  nils  la  an  action  by  two 
stockholders  against  a  dissolved  corporatica 
and  the  dlrectora  as  truateea  tliereof.  Tb» 
relief  sought  la  a  Judgment  that  the  Indi- 
vidual defendants,  the  directws,  be  charged 
as  trustees  of  the  property  and  aasets  of  the 
old  corporation ;  that  they  be  required  to  ac- 
count for  the  same;  that  a  sale  of  the  prop- 
erty and  assets  ot  the  dissolved  corporation 
to  a  new  corporation  of  similar  name  be 
adjudged  to  be  null  and  nii;  that  the  af- 
fairs of  the  old  corporatifm  be  liquidated 
according  to  law ;  that  a  receiver,  trustee,  or 
trustees,  be  appointed  to  conserve  the  pr<^ 
erty;  that  the  plaintiffs  be  permitted  to  fol- 
low their  Interests  in  the  old  cprporatlfm  by 
requiring  the  purchasing  corjmratlon  to  Is- 
sue to  them  stock  in  proportion  to  their  prop- 
erty interests  In  the  old  corporation ;  and  for 
general  relief.  Upon  a  motion  tm  the  ap- 
pointment of  a  receiver  the  district  court 
denied  the  application,  and  from  the  order  an 
appeal  was  taken  to  this  court,  where  the 
order  was  affirmed.  Langer  v.  Fargo  Mer- 
cantile Co.  et  aL,  174  N.  W.  90.  After  the 
conclusion  of  the  trial  on  the  merits,  findings 
and  conclnsioas  were  made  by  the  district 
Judge  to  the  effect  that  the  individual  de- 
fendants l>ecame  trustees;  that  no  valid 
sale  of  the  property  and  assets  had  been 
made  by  them ;  that  the  affairs  of  the  dis- 
solved corporation  had  never  l>een  lawfully 
liquidated;  that  the  plaintiffs  might  elect, 
on  or  before  May  20,  1921,  whether  they 
would  take  stock  In  the  new  corporation  with 
an  accounting  for  dividends  earned  after 
the  formation  of  the  new  corporation,  or  take 
a  money  Judgment  for  the  value  of  their 
stock  on  August  13.  1918.  the  day  of  the 
formation  of  the  new  corporation,  at  $275 
per  share,  with  an  accounting  for  pH^ts  and 
earnings  to  the  date  of  the  entry  of  Judg- 
ment. The  latter  option  was  accepted,  and 
judgment  entered  accordingly  in  favor  of  the 
plaintiffs  for  $39,873.10.  Fnnn  this  Judg- 
m«it  both  parties  have  appealed,  and  the 
action  is  here  for  trial  de  novo. 

Avoiding,  for  the  present,  the  statonait  of 
any  cmtroverted  facts,  the  following  state- 
ment Is  sufficient  to  convey  the  aitaatlfm 
giving  rise  to  the  litigation:  In  1899,  the 
Fargo  Mercantile  Company  waa  oi^niaed 
under  the  laws  of  this  state  with  a  capital 
BtwA  of  ¥50,000,  tor  the  pnrpoM  of  ooa- 
ductlng  a  wholesale  grocery  buslsess  at 
Fargo.  The  time  fixed  for  the  existence  of 
the  corporation  was  20  years  from  March 
Iff,  1805,  but  for  aU  purposes  of  this  Ut^ 
gallon  the  corporation  came  into  uistenee 
on  April  1,  1895,  as  evidenced  by  the  corpo> 
rate  seal.  The  organizes  and  directors  worn 
J.  C.  Hunter,  T.  A.  Quirk,  and  C.  H.  RelndM 
Of  these,  J.  0.  Hunter  retained  his  con- 
nection with  tbe  business  until  his  death  1» 
October,  1916.  T.  A  Quirk  is  still  connected 
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with  the  bualness,  but  In  1903  Kelneke  sold 
his  Interest  to  the  defendant  C.  O.  FoUett, 
who'sncceeded  him  as  director,  later  be- 
coming vice  presldoit  and  manager.  From 
time  to  time  the  sto<^  was  Increased  until 
the  capltaUzaUmi  reached  $^,000.  The 
board  of  directors  was  also  Increased  In 
nmnber,  and  on  April  1, 1915,  the  date  of  the 
explratltm  of  the  charter,  the  dlrectcts  were 
J.  C.  Hunter,  T.  A.  Quirk,  a  O.  FoUett,  and 
OroU  Hnnter.  The  plaintiff  F.  J.  Longer 
became  a  stockholder  In  March,  1903,  por- 
rhaaing  90  shares  at  par.  He  later  transfer- 
red a  portion  of  this  stock  to  the  other  plain- 
tiff. WilUam  'Longer.  This  stock  anbse- 
quently  shared  ratably  In  increases  of  the 
cax^tallzatlon,  whether  effected  throng  stock 
dividends  or  cash.  At  dissolatlon,  William 
Longer  owned  100  shares  and  F.  J.  Langer 
26  shares,  the  other  sto(&  being  owned  as 
follows:  J.  O.  Hunter.  1.202  shares,  Oroll 
Hunter,  SO  shareo.  H.  F.  Hnnter.  SO  shares,  T. 
A.  Qairk,  700  shares,  and  O.  O.  Follett,  873 
shares. 

The  business  was  successful  frtnn  the  be- 
ginning, ^e  flrat  year  It  paid  a  dividend  of 
8  per  cent.  During  the  period  of  its  existence 
it  never  paid  less  than  that,  and  it  ran  as 
high  08  00  per  cent  It  ovMaged  for  the 
entire  period  down  to  and  including  1015 
18.89  per  cent  The  most  active  managers 
of  the  business  daring  the  period  of  its 
growth  were  J.  C.  Hnnter  and  G.  O.  Fol- 
lett. Aft^  the  expiration  of  the  charter, 
April  1, 1015,  the  business  was  conducted  the 
same  aa  It  had  been  before,  without  knowl- 
edge, an>arratly,  on  anybody's  part  that 
the  charter  hod  expired.  Knowledge  of  this 
fact  was  first  acquired  in  the  lotter  port  of 
July,  1918,  when  the  Secretary  of  State  re- 
turned the  corporation  report  and  check  for 
the  filing  fee,  with  the  information  that  the 
charter  tiad  expired,  Upcm  receipt  of  ttils 
Information,  the  defendants  Quirk  and  Fol- 
lett took  st^s  to  organize  a  new  corpora- 
tion, adopting  the  name  Fargo  Mercantile 
Co.  In  lieu  of  Fargo  Mercantile  Company. 
CroU  Hunter,  who  was  in  a  military  camp 
at  the  time,  was  consulted,  and  co-operat- 
ed in  the  organization  of  the  new  corpora- 
tion. At  this  time  a  memorandom  ogree- 
ment  in  trlplicote  was  entered  into  be- 
tween Quirk,  Follett,  and  Croil  Hunter, 
binding  them  by  mutual  prtHuises  to  form  o 
new  corporation  tor  the  purpose  Indicated  in 
the  agreement  The  agreem«it  recites  that 
the  parties 'had  Just  learned  of  the  ezpira- 
tt<m  of  the  charter  and  of  their  obligations 
undw  section  4567  oi  the  Complied  Laws, 
following  whldi  it  contains  these  recitals: 

"And  whereas  the  assets  of  said  defunct  cor- 
poration consists  of  mlBcellaneous  stock  such 
as  is  usually  carried  by  a  wholesale  grocery, 
and  various  notes  and  acoouots,  all  of  which 
ODuld  be  s<^d  and  moneys  collected  only  at 
some  sacrifice  and  conaiderable  expense  by  the 
■«rdlnary  process  of  Ifquidatioit;    and  where- 


as the  parties  hereto  are  dedrous  of  aVoldlng 
this  sacrifice  for  themselves  and  all  other  stock- 
holders who  are  entitled  to  participate  in  the 
proceeds  of  the  liquidation:  Now,  therefore, 
the  parties  hereto  mutually  agree  ose  with  the 
other  to  form  a  corporation  for  the  purpose  of 
purchasing  tlte  assets  of  the  defunct  corpora- 
tion, and  agree  t<^ccept  and  take  as  the  name 
of  the  eorporatioAo  be  formed  the  same  name 
as  the  defunct  corporation,  to  wit  Vaxgo  Mer- 
cantile Co.,  and  for  the  protection  of  waA 
stoddiolders  as  are  not  parties  to  this  Instm- 
ment,  to  pay  for  the  assets  of  said  concern.  In- 
cluding mercantile  stock,  notes  and  accounts, 
etc.,  as  nearly  as  may  be  the  true  and  foil 
value  thereof  as  of  the  date  of  the  pnrehase 
by  the  proposed  corporation." 

The  articles  of  incorporation  of  Uie  Fargo 
Mercantile  Co.  dated  from  August  9,  191& 
The  proper^  and  assets  of  the  dIasidTed  cor- 
poration were  appraised  by  appraisws  se- 
lected by  the  defendants  for  the  pnrpoee^  S. 
D,  Lyon  and  D.  O.  Qear^.  The  appraised 
value  was  fixed  at  9540,882.87.  To  this 
amount  tlie  defoidants,  Quirk  and  Follett 
arbitrarily  added,  In  round  numbers,  $29,- 
000.  The  new  wrporatlon  made  a  written 
offer  to  purchase  the  assets  for  $569,416.63. 
to  be  paid  f268,TC0  in  cosh  and  by  assuming 
and  guarante^g  ootstanding  dAts  amount- 
ing to  $310,666.63.  This  offer  was  accepted  by 
the  directors  of  the  dissolved  corporation, 
and  eetttoment  was  made  by  delivery  of  the 
stock  of  the  new  corpwatlai,  except  that  no 
stock  was  ddivwed  to  the  Longers  or  to 
H.  F.  Hnnter  for  tbsix  respectlTe  intareats 
In  the  old  connratlmi.  Settlement  with 
Hunter  was  made  by  means  of  money  ad- 
vanced by  T.  A.  Qnlrk,  a,aH  it  was  proposed 
likewise  to  settle  for  the  langer  shares  with 
money  advanced  by  C.  O.  Follett  The  Lan- 
fgen  had  not  been  advised  ct  tAe  steps  taken 
to  organise  llie  new  corporation  and  to  dlqtose 
of  the  assets  of  the  old  corporattm  by  sale 
to  the  new.  It-  seems  ttiat  the  proportionate 
share  of  the  stotft  the  Langers  would  have 
received  bad  they  been  admitted  to  the  new 
corporation  tm  the  same  terms  as  othw  stock- 
holders were  admitted  was  assigned  to  Fol- 
lett, and  that  the  money  furnished  by  him 
to  be  paid  to  the  Longers  was  deposited  in 
a  bank.  Notice  was  thai  given,  and  a  request 
made  that  tliey  send  in  Oielr  old  certificates 
and  receive  the  money  .deposited.  The 
amount  thus  deposited  was  par  value,  plus 
6  per  cent  Intmst  from  the  last  dividend 
paying  date.  The  I^angers  wore  first  noti- 
fied of  these  transactions  1^  reglstwad  let- 
ters dated  August  28,  lOia 

During  the  period  of  the  trusteeahlp, 
that  Is,  snbsequott  to  April  1,  1916,  three 
dividends  were  paid  as  follows:  January 
3,  1916,  25  per  cent.'.  January  S,  1917,  28 
per  cent;  January  6,  1918,  2S  per  cent, 
making  a  total  on  the  Langer  stock  of 
750. 

Prior  to  the  begUmlng  of  this  litigation. 
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Follett  received,  as  manager,  a  salary  of 
96,000,  CrotI  Hunter,  aa  secretary  and  treas- 
urer, $3,000,  and  the  defendant  Quirk,  no 
salary.  Beginning  In  January,  1919,  salaries 
were  roted  to  Follett,  as  manager,  $12,000, 
to  Hunter,  as  secretary  and  treasurer,  $17,- 
000,  to  Quirk,  $0,000— tbiu  increasing  tbe 
salary  account,  $26,400. 

It  Is  tbe  contention  of  the  plalntUfs  that 
the  stock  was  fairly  worth  $300  per  ^are; 
that  the  Judgmrat  below  does  not  make  suffl- 
cleot  allowance  for  earnings  since  August  1> 
191S ;  and  tbat  there  should  be  Incorporated 
in  the  judgment  the  amount  expended  by 
them  for  tbe  services  of  an  expert  accountant 
The  defendants  contend  that,  as  the  corpora- 
tion was  automatically  dissolved  by  the  ex- 
piration of  tBe  (barter  April  1,  1915,  the  Ih- 
drvldUBl  defendants  then  became  chargeable 
as  trustees  for  tbe  [woperty  and  assets  of  the 
corporation,  and  that  the  right  of  the  plain- 
tiff is  a  right  to  their  share  of  the  property 
and  assets  determinable  as  of  that  date.  Tbe 
book  value  of  the  assets  April  1,  191&,  is 
shown  to  have  been  $566,426.89.  and  llaMUty 
to  creditors  $204,793.22,  making  a  net  book 
value  apportlonable  to  stoclcholda^,  $291.- 
6.33.67  or  $116.60  per  share.  It  is  shown 
that,  on  this  basis,  the  Langer  stodt  was 
worth  $14,&S1.:».  But  the  book  value  Is  not 
conceded.  By  appralsem^t  It  is  reduced, 
IKlnclpally,  by  di»cpuntlng  bills  and  accounts 
recdvable  25  per  cent,  so  that  the  net  valua- 
tion of  tb»  Langer  stock  Is  given  as  $9,672  on 
April  1,  1916.  It  is  contended  that  the  ooc 
poration  was  In  reality  unwittingly  liquidat- 
ed through  the  subseqiient  transaction  of 
bnsineas  In  tha  ordlaary  manno',  w  that,  by 
January  1.  lOU,  tiie  IndetttediWM  mtrtand- 
ing  on  April  1  bad  been  paid,  and  all  that 
remained  to  complete  tbe  liquidation  was  fo 
pay  to  eadi  stockholder  the  share  of  the  as- 
sets due  him.  It  la  than  abown  tbat  this  was 
In  fact  nibaeaoently  done,  though  without 
thon^t  of  settlement  throi^  the  paym^t 
of  certain  amoouts  aa  dl<rtdends.  These  pay- 
ments. It  la  said,  were  in  reality  paymrats 
OD  liquidation  claims.  In  this  way,  the  Laa- 
gers received  $9,760,  or  $77.60  more  than  the 
liquidating  value  of  their  stodc,  on  April  1. 
1915.  By  allowing  Interest,  however,  It  Is 
ctmoeded  that  on  this  basis  there  was  owing 
to  the  Langers,  on  April  20,  1921,  $928.94. 
Addlttonal  calculations  are  made  by  the  de- 
fendant based  upon  a  theory  that  the  plain- 
tiffs might  be  entitled  to  a  share  of  the  profits 
of  the  business  aubsequ^tly  conducted  on 
an  'investor's  basis."  In  arriving  at  the 
amount  apportlonable  on  this  basis,  the  net 
eandngs,  beginning  Ainll  1,  1916,  are  die- 
trtbuted  aocordlng  to  the  total  amount  of 
capital  employed  In  tbe  business— taking 
credit,  however,  for  the  payments  actually 
made  on  the  Langer  Btock  during  this  period. 
There  would  remain  due  the  plaintiffs  on  tbls 
tlieoiT  $10,7aL81.   But  it  la  contended  that 


this  basis  Is  not  equitable  to  the  defendants, 
as  they  had  assumed  the  responsibility  of 
management,  furnished  all  the  credit  and 
most  of  the  capital  with  whldi  to  produce  the 
earnings.  Another  contention  entering  vital- 
ly Into  the  Judgment  Is  that  good  will  cannot 
be  taken  Into  consideration  In  estimating  or 
determining'  the  liquidating  value  of  the 
shares.  Without  this,  it  is  <dalmed  that  no 
such  value  as  that  arrived  at  by  the  district 
court  can  be  supported. 

In  addition  to  the  contentltms  of  the  par- 
ties stated  abov^  there  are  controverted  ques- 
tions relating  to  the  valuation  of  items  In 
the  statem^t  of  assets.  These  oontentions 
involve,  principally,  the  discounting  of  Mils 
and  accounts  receivable  and  the  valuadoD  4^ 
the  real  estate. 

[1]  In  tbe  brief  of  the  defendants  there  is 
considerable  argument  directed  to  the  capac- 
ity In  which  tbey  were  acting  after  the  ex- 
piration of  the  charter.  It  seems  to  be  the 
purpose  of  this  argument  to  d^onstrate  that 
during  tbe  period  following  April  1, 1916,  the 
Fargo  Uercantlle  Gompany  was  not  a  cor- 
poration de  facto.  While  It  Is  conceded  that 
tbe  directors  were  trustees  under  the  statute 
(section  4567,  C.  L.  1913),  It -is  contended  tbat 
tbey  were  nevntheless  transacting  the  busi- 
ness as  partners ;  and,  being  In  law  partnm, 
payments  made  to  stoc^olders  must  be  con- 
sidered as  applied  on  liquidation  claims.  C5on- 
ceding  that  the  Fargo  Mercantile  Company 
was  not,  during  this  period,  a  corporation 
de  facto,  w<e  cannot  grant  tbat  the  stated  con* 
elusion  follows.  Nor  can  we  ate  wlierela  any 
importan<»  attaches  to  tibe  queatltm  aa  te 
whether  the  businees  was  conducted  by  a  de 
facto  oorpcn-atton  or  by  tlw  dtfandanto  aa 
partners.  In  either  eroit  the  defendant  di- 
rectors must  still  be  charged  as  trustees  un- 
der the  atatote.  Regardless  of  the  capacity 
in  whldb  the  buslneia  was  being  ctmdncted. 
tbe  plaintiffs  wen  entitled  to  tba  pro  rata 
share,  paid  to  tiiem  the  same  aa  all  other 
atockholdws.  It  tbe  business  transacted  in 
the  name  of  tbe  Fargo  Mercantile  Gcnnpany 
was  In  fact  and  In  law  a  partnership  bnsineM, 
it  was  clearly  owned  by  all  of  the  stodUiold- 
«s,  and  not  merely  by  tbe  tnisteea  who  bap- 
poied  to  be  moat  active  in  the  cfmdnct  of  the 
buiines^  and  any  afflounfai  paid  to  the  stock- 
holders from  earnings  would  be  rightfully 
theirs  as  owners. 

The  ftillacy  of  the  argument  that  payments 
made  by  the  trustees  subsequent  to  April  1, 
1915,  must  be  applied  ca  liquidation  claims 
of  the  stockholders  is  made  aiq;)arent  by  con- 
sidering the  consequences  tbat  would  follow 
if  It  were  upheld.  Bvwy  stodEbolder  received 
like  payments,  wlOi  the  result  that  before 
tbe  discovery  of  the  fftct  of  dissolution  th^ 
had  all  been  overpaid  on  the  principal  of 
their  liquidation  claims,  and  there  remained 
due  to  eadi  cmly  a  small  amount  aa  Interest 
B7  the  payment  of  tbls  amall  amount  aa  In- 
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tereat,  tbe  director  trustees,  according  to 
this  argument,  would  become  the  owners  of 
tbe  business,  and  this  would  be  trne  regard- 
less of  the  amount  of  stock  owned  by  persons 
other  than  the  directors.  It  needs  no  argu- 
ment to  demonstrate  that  trustees  may  not 
thus  acquire  for  thrir  own  benefit  the  res  ot 
a  trust. 

fj]  The  principles  of  law  upon  which  the 
defendants  are  chargeable  for  the  profits 
made,  through  the  handling  of  the  trust  prO[>- 
erty  are  clear  and  plain.  The  Ood6-(Oomp. 
liaws)  provides,  section  6282,  that  a  trustee 
may  not  use  or  deal  with  trust  property  for 
his  own  profit  or  for  any  other  purpose  un- 
connected with  the  trust  in  any  manner. 
Section  6290  gives  to  the  braiefldary  of  a 
trust  an  option  to  require  the  trustee  to  ac- 
count for  all  profits  made.  The  law  la  well 
settled,  even  in  the  case  of  surviving  part- 
ners continuing  to  use  the  capital  supplied 
by  a  deceased  partner,  that  a  partner  con- 
tinuing the  business  becomes  chargeable  with 
the  proportionate  share  of  tbe  profits  during 
the  time  it  is  so  used.  Instead  of  being  liable 
merely  for  interest.  Washburn  v.  Goodman 
et  at,  17  Pldt.  (Mass.)  619;  Long  v,  Majestre, 
1  Johns.  Ch.  (N.  Y.)  SOS;  Case  v.  Abeel,  1 
Paige  Ch.  (K.  T.)  883.  The  obligations  of 
trustees  continuing  a  corporate  busniess  be- 
yond dissolution  are  certainly  no  less'  than 
dils.  We  hold  that  the  trustees  were  prop- 
erly chargeable  with  the  profits  of  the  busi- 
ness during  the  period  of  the  trusteeship,  and 
that  tbe  distribution  made  from  time  to  time 
In  the  shape  of  dividends  simply  dlscbaii^ 
this  trust  obligation,  and  did  not  reduce  the 
res  of  the  trust  or  the  obligation  to  pay  over 
the  principal  in  the  shape  of  the  value  of 
tbe  stock  itself. 

[>}  This  brings  us  to  the  question  of  the 
valne  of  the  stodc.  The  prlndpnl  controversy 
here  concerns  the  propriety  of  considering  an 
element  of  value  aside  from  the  (»%dlts  and 
taoglUe  assets— the  elemrat  of  good  will. 
It  is  forcefully  argued  by  the  def^idants 
that,  as  the  period  of  corporate  existence  had 
expired  and  there  was  no  longer  any  right 
to  conduct  the  bostness  In  a  corporate  capac- 
ity, it  had  no  going  concern  value;  that  no 
value  can  attach  to  tbe  good  will  unless  the 
probability  that  old  customers  will  resort  to 
the  old  stand  (to  use  I^ord  Eldon's  expression) 
Is  a  probability  that  exists  in  favor  of  some 
one.  As  the  corporation  is  dead  and  as  the 
stockholders  must  be  held  to  have  taken  their 
stock  with  knowledge  of  the  limitation  of 
corporate  existence  contained  in  the  articles, 
they  have,  it  is  claimed,  no  interest  In  any 
such  probability.  The  business  comes  to  an 
end  when  tbe  charter  expires,  and  no  stock- 
holder has  any  Interest  in  any  business  that 
may  be  organized  to  succeed  it,  except  as  he 
may  participate  In  the  new  arrangement. 
This  argument  is  supported  by  Rmsing  v. 
State  Bank  ot  Bode,  181  Iowa,  1018,  16S  N. 


SBN  BEPOBTBB  (N.  D. 

W.  254,  Green  v.  Bennett  (Tex.  Civ,  App.) 
110  S.  W.  108,  and  appears  to  be  recognized 
as  valid  by  8  Fletcher  Ency.  of  Corporations, 
i  6571.  Notwithstanding  the  logical  force  of 
the  argument  and  the  authority  cited  In  its 
support,  we  cannot  agree  to  its  soundness. 
We  can  perceive  no  distinction  in  this  re- 
spect Iwtween  the  good  will  attaching  to  a 
business  conducted  by  a  corporation  and  that 
attaching  to  a  partnership  business.  A  part- 
nership Is  Just  as  completely  diuolved  upon 
tbe  death  or  withdrawal  of  a  partner  as  a 
corporation  is  by  the  expiration  of  its  char- 
ter or  by  the  voluntary  discontinuance  of  its 
business  through  consolidation  or  otherwise. 
Partners  are  Just  as  much  bound  to  antld- 
pate  the  legal  possibilities  of  dissolution 
through  death  of  a  partner  or  vftlnntary  with- 
drawal as  are  stockholders  in  a  corporation 
to  contemplate  a  lawful  termination  of  the 
corporate  activities,  and  such  [K>ssibllltle8 
are  in  the  contemplation  of  the  contracting 
parties  to  tbe  same  extent  in  both  Instances. 
Yet  it  is  universally  held  that  a  partner  can- 
not succeed  to  the  benefits  attaching  to  the 
good  will  without  rendering  himself  account- 
able to  the  estate  of  the  deceased  partner  or 
to  the  retiring  partner  for  Ita  value. 

A  situation  In  many  ways  similar  to  tttat 
disclosed  on  the  record  In  the  Instant  case 
was  presented  to  the  Supr^e  Coort  of  Wis- 
consin in  the  case  of  Llndemann  v.  Rusk,  125 
Wis.  210,  104  N.  W.  119.  The  facts,  briefly 
stated,  are  that  in  1891  the  Bank  of  Viroqua 
was  OTganlzed  by  the  Incorporators,  Rusk  and 
Llndemann,  each  taking  lialf  of  the  stock, 
the  charter  to  conttoae  for  10  years.  In  1893 
Rui^  died.  Llndemann  from  the  cnrganlEa- 
tl<m  and  until  the  fixation  of  tbe  charter 
was  in  the  active  managemoit  of  the  bank. 
In  December,  1900,  Just  before  the  expiration 
of  the  charter,  Llndemann  organized  a  new 
bank  under  the  name,  "Bank  of  Ylroqua,"  the 
stock  of  which  was  subscribed  for  by  him- 
self and  children.  The  new  bank  opened  and 
started  business  the  morning  of  the  day  fol- 
lowing the  expiration  of  the  charter  of  the 
old  bank,  and  the  Llndemanns,  in  this  man- 
ner, secured  the  benefit  of  the  good  will,  if 
any,  of  the  old  bank.  In  an  action  to  secure 
the  complete  liquidation  of  the  old  bank  and 
compel  an  accounting,  the  court,  in  dlscnsa- 
ing  the  element  of  good  will,  answered  many 
of  the  arguments  advanced  by  tbe  defendants 
In  this  caae.  We  therefore  feel  Justified  in 
quoting  the  opinion  at  length  and  adopting 
the  holdinga  as  applicable  to  the  case  at  bar. 
Tbe  court  said: 

"The  trial  court  found  that,  at  the  time  the 
bank  ceased  to  do  a  going  buBineos  under  its 

charter.  It  'owned  and  was  possessed  of  a  good 
will,  which  was  of  tbe  reasonable  valne  at  that 
time  of  $16,000,'  and  held  that  it  had  been 
wrongfully  appropriated  by  William  F.  Llnde- 
mann, tbe  surviving  director  of  the  bank,  for 
tbe  benefit  of  the  new  bank  ot  Tlroqus,  organ- 
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ized  by  himself  and  Us  diDdren,.  and  which 
conducted  a  bankiDg*  btisinefls  In  the  offices 
of,  aod  in  immediate.  Buccession  to,  the  old 
bank.  1%at  a  banking  corporation  may  have  a 
good  will,  which,  when  aegnired,  eonstitutaa 
a  apecies  of  property,  is  abundantiy  supported 
by  authority.  Bank  of  Tomah  t.  Warren,  94 
Wi8.  151.  68  N,  W,  640;  People  ex  rel.  A.  J. 
Johnson  Co.  t.  Roberts,  159  N.  T.  70,  53  N.  B. 
685:  MItchen  t.  Read,  84  N.  T.  556;  Washburn 
T.  Nat.  W.  P.  Co.,  81  Fed.  17,  26  C.  O.  A.  312; 
burner  Thomas,  74  Md.  485,  22  Atl.  40S. 
Qood  wLU  is  the  result  of  the  employment  of 
capital  In  some  estabHshed  tustneBs.  It  eug- 
ments  its  value,  and  is  an  incident  to  the  eou- 
'duct  of  the  enterprise.  It  exists  at  the  place 
where  the  basineas  is  carried  on,  and  gives  tsI- 
ne  to  the  enterprise  because  of  the  benefits 
that  are  likely  to  come  to  a  successor  and 
which  ariae  from  being  connected  with  its  rep- 
utation. It  is  this  which  gives  to  the  opportani- 
ty  of  B« caring  this  connection  to  continue  the 
vnblic  patronage  in  the  same  respect  a  commer- 
cial value.  It  is  strenuously  inaiMed  that  the 
«Id  Bank  of  Yiroqua  could  not  convey  good 
will,  for  want  of  power  to  transfer  a  place,  a 
name,  or  tangible  assets  to  which  it  could  at- 
tach. It  Is  true  the  bank  might  not  be  able 
■to  transfer  particular  business  rooms  or  of- 
fices, but  the  good  win  as  to  the  place  is  not 
-confined  to  such  limits;  and  it  might  well  at- 
tach to  tliis  banklns  business,  if  continued  at 
■offices  or  rooms  in  the  city  of  Yiroqua  other 
than  those  formerly  occupied  by  it  It  is  said 
the  name  'Bank  of  Viroqua'  could  not  have 
been  transferred  by  it  to  be  exclusively  used  by 
«  suceeSBor.  If  the  general  proposition  that  a 
-defunct  corporation  whose  affairs  are  bein^  liq- 
uidated and  dosed  up  retains  no  right  to  the 
use  of  a  corporate  name  be  granted,  yet  such 
Is  not  the  situation  presented  by  the  facts  of 
this  case.  We  have  before  as  a  corporation 
with  an  established  bosioess,  whldi,  under  the 
statutes,  was  continued  for  three  years  from 
the  time  it  ceased  to  emduct  a  going  banking 
business,  for  the  purpose  and  with  power,  by 
its  directors  and  managers,  to  settic  up  and 
liquidate  its  affairs.  Nothing  would  prevent 
such  officers  from  transferring  to  another  bank- 
ing corporation  the  right  to  use  its  name  as 
its  successor  in  business  by  purchase  of  its 
tan^ble  assets  and  good  will  and  the  right  to 
hold  itself  out  to  the  world  as  successor  to  the 
old  bank.  The  objection  that  such  a  course 
would  necessarily  include  the  selling  of  the 
liabilities  of  the  old  bank  seems  entirely  un- 
founded, for  it  would  have  been  entirely  feasi- 
ble to  have  paid  up  aud  settled  all  liabilities 
in  connection  with  the  new  enterprise  with 
probable  advantage  and  convenience  to  both. 
That  andi  a  course  of  business  is  practicable 
is  abundantly  shown.  The  facts  of  the  case 
show  that  the  Lindemanns  organized  a  new 
bank  under  the  old  name,  conducted  its  business 
in  the  offices  where  the  affairs  of  the  old  were 
being  liquidated  and  settled,  and  practically 
dealt  with  the  affatrs  of  the  old  bank  as  its  suc- 
cessor, and  thus  acquired  the  benefits  of  the 
good  wlU  of  the  old  bank.  Under  these  cir- 
cumstances we  find  the  trial  court's  conclusion 
to  the  effect  that  the  old  bank  waa  possessed 
of  a  good  will  at  the  time  Lindemann  took  pos- 
session of  its  assets  is  well  supported  by  the 
evidence.  '  As  trustee  of  the  bank's  property, 
vltb  power  to  liquidate  Its  affairs,  it  waa  Idnde- 
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mann's  duty  to  dispose  of  the  good  will,  with 
the  tangible  assets  of  the  bank,  in  the  most  ad- 
vantageous manner.  He  failed  to  do  so,  bat  ap- 
propriated it  to  the  use  of  the  new  bank  or- 
ganised by  himself  and  cbUdren.  Bank  of  To- 
mah V.  Warren,  supra;  Rowell  v.  BoweU,  122 
Wis.  1,  99  N.  W.  473;  Slater  v.  Slater.  175  N. 
T.  143.  67  N.  E.  224;  MeUersh  v.  Keen,  28 
Beav.  453;  Williams  v.  Wilson.  4  Sandf.  Ch. 
879.  Under  such  circumstances  the  appropria- 
tion of  the  good  will  for  the  benefit  of  the  new 
bank  may  be  treated  aa  a  sale,  and  will  be  held 
valid  or  voidable  at  th9  option  of  the  Rusks, 
for  whom  he  waa  fiduciary.  BoweU  v.  Rowell, 
supra;  Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  000.  Under  the  rule  of  these  authori- 
ties, the  beneficiaries  may  require  the  new  bank 
to  account  for  the  profits  realized  by  it  through 
the  wrong  of  its  organizers  and  owners  in  ap- 
propriating the  asset  of  the  good  will  of  the  old 
bank.  The  facta  proven  and  found  by  the 
court  sustain  the  judgment  ot  the  trial  court  in 
fixing  the  value  of  the  good  will  and  for  the 
recovery  of  the  profits  realized  thereon  as  cap- 
ital  stock  of  the  new  bonk." 

[(]  Advantages  that  give  value  to  the  good 
will  of  a  business  developed  along  the  lines 
of  the  business  In  question  are  readily  ap- 
preciated in  the  business  world,  and  their 
value  Is  capable  of  being  measured  In  money. 
This  is  evidenced  by  the  frequency  with 
which  good  wlU  is  made  the  subject  of  con- 
tract negotiatioD.  Advantages  attadilng  to 
the  privilege  of  continuing  a  business  like 
that  In  the  case  before  vu  are  well  summarized 
by  the  Supreme  Court  of  New  Tork  in  ttie 
case  of  In  re  Sllkman  et  at,  121  App.  DIt. 
202.  105  N.  Y.  Supp.  872,  where  it  Is  said: 

"The  great  part  of  the  sales  were  upon  mail 
orders,  or  upon  orders  obtained  by  salesmen. 
The  salesmen  used  cards  bearing  the  name  of 
Thurston  &  Braidicb,  and  scoured  the  country, 
keeping  In  touch  as  much  as  possible  with  tiie 
old  customers,  while  seeking  for  new.  As  the 
business  dealt  with  articles  more  or  less  used 
in  food  products,  it  was  important  that  the 
goods  were  pure.  Is  there  no  difference  be- 
tween a  business  in  such  products,  established 
for  20  years  in  substantially  the  same  place, 
with  a  liat  of  1,100  to  2,000  customers,  and 
hearing  the  same  name,  and  a  new  bnsinesB» 
started  under  a  different  name,  having  to  make 
its  way?  The  very  fact  that  the  business  did 
not  depend  upon  a  display  of  goods  emphasizes 
the  importance  of  the  repute  and  standing  of 
the  name.  Was  there  no  advantage  in  a  trav- 
eling salesman  visiting  a  customer  In  Denver 
and  carrying  the  card  of  l^urston  &  Braidich, 
instead  of  that  of  an  unknown  firm?  Was  there 
no  advantage  in  possessing  a  list  of  1,000  con- 
sumers who  had  dealt  in  the  past  with  Thurs- 
ton &  Braidich,  and  in  seeking  a  continuance 
thereof,  when  the  customer  knew  notiiing  more 
than  that  the  same  firm  sought  to  sell  goods 
to  him?  If  the  writers  of  maD  orders  or  the 
foreign  customers  of  Thurston  &  Braidich  did 
not  depend  upon  the  display  of  goods  or  on  per- 
sonal contact  with  the  firm  in  New  York,  what 
drew  their  custom  to  that  business  house? 
Thurston  ft  Braidich  certainly  bad,  in  the 
words  of  Tann,  3^  supra,  'a  name  Imown  to  the 
trade.' " 
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So  here  the  name  was  known  to  the  trade. 
To  eBtabllsh  Its  standtng  in  the' business 
world  and  to  acquire  its  extensive  patronage 
must  have  required  the  expenditure  of  con- 
siderable money  and  effort.  This  dqea  not 
come  to  naught  upon  the  expiration  of  the 
charter.  Its  value  belongs  to  those  at  whose 
Instance  it  was  created — the  stockholders  of 
the  old  corporation.  It  can  no  more  be  ap- 
propriated without  compensatiou  than  can 
the  value  attaching  to  tangible  assets.  The 
expiration  of  a  corporate  charter  does  not 
make  the  good  wlU  of  the  business  a  legiti- 
mate subject  of  appropriation  by  the  most 
Tigilant. 

The  defendants  contend  that  a  distinction 
must  be  made  which  will  differentiate  the 
holding  In  the  Wisconsin  case  of  Rusk  t. 
Ldndemann,  supra,  and  the  Iowa  case  of 
Rossing  V.  State  Bank,  supra,  to  the  contrary, 
and  that  the  distlngulshlug  feature  is  that, 
under  a  statute  like  that  existing  in  Wiscon- 
sin, the  corporation  continues  Its  corporate 
character  for  a  given  time  after  the  expira- 
tion of  the  <diarter,  whereas  under  section 
^567,  C.  L.  N.  D,,  continuing  corporate  char- 
neter  is  not  recognized  or  provided  for.  Iti 
Is  .clear  to  iis  that  there  is  no  ground  for. 
such  a  distinction.  The  statute  of  Iowa 
likewise  recognized  the  continuance  of  the 
corporation  (Code  Iowa  1897,  S  1629),  but  yet 
It  was  there  held,  as  pointed  out  above 
and  contrary  to  the  Wisconsin  decision,  that 
there  is  no  good  will  to  be  accounted  for  up- 
on the  expiration  of  the  charter  of  a  bank, 
it  seems  obvious  to  us  that  the  value  at- 
taching to  the  good  will  of  the  corporate 
bualness  at  dissolution  does  not  depend  in 
the  least  for  Its  realization  upon  statutory 
recognltion  or  ncmrecognlUon  of  the  contin- 
uance of  the  corporation  for  the  limited  pur- 
pose of  liquidation.  Such  recognition  is  onlyi 
a  brief  and  convenient  mode  of  authorizing 
or  validating  transactions  which  can  most 
readily  be  conducted  In  the  corporate  name. 
biv&i  under  section  4667,  0.  L.  N.  D.  per- 
mission is  given  to  use  the  corporate  name 
for  certain  purposes.  The  duty  of  liquida- 
tion Is  the  same,  in  our  opinion,  under  both 
forms  of  statutes,  and  the  obligations  oT 
directors  as  trustees  are  identical.  In  our 
opinion,  the  right  of  the  majority  stockhold- 
ers— much  lesa  of  the  defendants  as  trustees 
— to  appropriate  to  themselves  the  good  will 
or  other  assets  of  a  corporate  business  Is  no 
greater  than  the  right  of  the  minority  to  do 
so.  Mason  v.  Pewablc  Mining  Co.,  133  U. 
S.  50,  10  Sup.  Ct.  224,  33  h.  m.  524.  Our 
conclusion  Is  that  neither  has  such  right, 
but  that  the  directors  «re  chargeable  as 
trustees  for  the  proper  disposition  of  all  oil 
the  assets,  Including  the  good  will.  Being 
chargeable  aa  trustees  and  having  in  that 
capacity  disposed  of  the  assets,  including  the 
good  will,  to  a  new  corporation  of  whlchi 
they  are  directors,  the  law  holds  them  to 
strict  acconntabillQr,  and  {daces  npon  Uiem 


the  burden  of  showing  fairness  and  the  full 
adequacy  of  the  consideration.  Geddes  v. 
Anaconda  Copper  Mining  Co.  et  al^  254  V. 
W.  590,  41  Sup.  Ct  ,209,  66  L.  Ed.   ,  Ad- 
vance Opinions  U.  S.  Supreme  Court,  Feb- 
ruary, 1021,  page  227.  They  bare  not  sus- 
tained that  burden  In  this  case.  It  goes 
without  saying  that  the  defendants  had  no 
right  to  acquire  the  interest  of  the  plaintiffs 
in  the  old  corporation  at  a  valuation  fixed 
by  themselves,  or  by  appraisers  selected  by 
them  without  notice  to  the  plaintiffs.  Hason 
V.  Pewablc  Mining  Co.,  supra.  i 
[S-7]  Since  under  the  law  the  defendants 
are  accoimtable  to  the  plaintiffs  for  the  value 
of  the  good  will  of  the  business  to  the  same 
extent  that  they  are  accountable  for  the 
other  assets  of  the  corporation,  we  are  con- 
fr<mted  with  the  necessity  of  ascertaining 
that  value.  We  must  confess  that  the  task 
Is  difficult  beyond  that  usually  experienced 
in  ascertaining  facts  of  a  more  tangible  char- 
acter. But  this  dlfSculty  does  not  render 
the  duty  any  the  less  Imperative  nor,  in 
a  case  of  this  character^  should  It  obscure  the 
point  of  view  from  which  the  ralua^on  la 
to  be  made.  Manifestly,  a  value  estimated 
according  bo  what  the  good  will  would  bring 
if  subjected  to  forced  sale  would  be  alto- 
gether Inequitable.  The  good  will  In  the 
instant  case  has  not  been  subjected  to  forced 
sale.  On  the  contrary.  It  has  been  so  dealt 
with  that  those  who  enjoy  It  reap  the  fullest 
measure  of  value  attaching  to  it  There  was 
no  interruption  in  the  business,  and  the 
patrons  were  not  aware  that  a  change  had 
taken  plao&  In  view  of  this,  it  cannot  prop- 
erly be  valued  according  to  what  would  have 
been  realized  under  less  favorable  circum- 
stances. The  right  viewpoint  we  think,  in 
these  circumstances  Is  that  suggested  by  Sir 
Jotm  Romllly,  Master  of  the  Rolls,  in  MeU- 
erah  v.  Keen,  28  Beav.  453-45S.  54  Eng.  Re- 
print 440-^1.  when  be  said: 

"The  difficulty  of  ascertainhig  the  value  of  the 
good  will  of  a  business  is  very  great;  it  Is 
of  a  shadowy  character,  and  a  very  slight  thing 
wiU  increase  or  diminish  its  value.  I  have  no 
doubt  that  the  evidence  of  the  eight  or  idne 
bankers,  who  have  said  that  it  was  worth  noth- 
ing, may  be  perfectly  true,  in  one  sense,  that 
nothing  could  have  been  more  easy  than  to 
have  sold  in  such  a  way  that  nobody  would  have 
given  a  penny  for  it  But  the  court  is  bound 
to  look  at  it  in  this  point  of  view:  What  would 
it  have  produced,  if  it  bad  been  sold  In  the  most 
advantageous  manner  and  under  such  circum- 
stances that  it  would  have  produced  the  largest 
sum  for  all  the  parties  interested?" 

Follett,  In  the  Instant  case,  testified  that 
the  tnisiness  was  worth  a  great  deal  more 
than  the  selling  value  of  the  visible  iwoiverty. 
But  the  record  do^  not  afford  a  reliable, 
direct  indication  of  the  valne.  It  presents, 
however,  strong  circninstantial  proof  that  it 
had  a  very  substantial  value.  Among  these 
circumstances  we  may  memtlon  the  following: 


Digitized  by  Google 


ItANaiGK  T.  FABGO  MEBOAKTIUS  00. 

(lai  N.w.> 


Ul 


Tbe  tnudnesa  was  successful  and  proq>eroiu 
fran  the  beginning,  paying  a  dividend  tbe 
first  year  of  8  per  cent  DlvldendB  were 
paid  every  year,  increasing  In  amount  dur- 
ing tbe  la^  years.  The  capital  atoA  was 
Increased  from  time  to  time  niftil  It  reeled 
«2CO,000.  All,  or  nearly  all.  this  Increaaed] 
capital  was  paid  In  flrom  ^fiti  ttnnvh 
stock  dlvldoids.  Daring  tbe  lat^  years  the 
•corporation  bad  shown  ablUty  to  earn  bettw 
Chan  2B  per  cent  upon  its  «ntlre  capitallsa- 
tlon.  Tot  the  last  seven  years  prior  to  Jan- 
uary 1,  IStiS,  the  net  earnings  averaged  'J^ 
per  cent,  and  for  tbe  laat  five  years  ot  the 
period  over  26  per  cent  of  the  capitaL  The 
bvslneaa  also  showed  a  steady  increase  In 
volume  partly  (toe,  no  doubt,  to  the  advanc- 
ing price  level;  bat  a  well-organised  busi- 
ness awA  aa  this  Is  able  to  maintain  a  fairly 
•certain  ratio  of  net  profit  <«  the  gross  v<d- 
ome  of  business  done.  On  tbe  whole  record, 
we  are  Impressed  that  Qie  budnass  was  built 
upon  a  sohatandal  faandaOon.  and  that  It 
possessed  sudi  elemetats  of  stability  as  would 
Impart  great  value  to  It  as  a  going  concern. 

Tbe  law  reoognlaes  certain  standards  hr 
which  to  determine  the  value  of  tiie  good 
will  as  a  matter  of  fact,  which  atandards 
vary  with  the  elenrata  trading  to  reflect 
fitablUty  or  the  lack  of  It.  These  wiU  be 
found  discussed  and  applied  in  tbe  followlog 
cases:  In  re  SlUunan,  snpra;  Udlersh  v. 
Keen,  supra ;  Von  Au  v.  Hagenbelmer  et  aL, 
lilt  App.  Dlv.  84.  100  N.  T.  Supp.  6&0,  126 
App.  Dlv.  267.  UO  N.  Y.  Sijpp.  628;  Seaicta 
V.  MasoO'Seaaan  Transp.  Oo!,  170  ^>p.  Dlv. 
■686,  156  N.  Y.  Supp.  670.  In  tbls  case,  we 
are  of  tbe  opinion  that  It  la  neitber  necessary 
nor  bdpfnl  to  ai^  any  arbitrary  formula. 
Tbe  interest  of  the  plaintiffs  must  be  valued 
as  of  the  time  Uiey  elected  to  take  a  money< 
Judgmrat  The  attempted  sale  of  that  Intei^ 
est  In  tha  manner  btt^before  indicated  was 
voidable,  aa  to  them,  and  they,  having  elected 
to  avoid  It,  may  follow  thebr  interest  into  the 
new  corporation,  dlsr^acdlng  the  Indirect 
attempt  of  FoUett  to  purchase  it.  ^£he  plaln- 
tllh,  in  tbe  beginning,  offered  to  take  in 
setttement  ot  their  liquidation  claims  a  pro- 
portionate amount  of  stoc^  in  the  new  cor< 
poraUon,  which  would  have  i^oed  tbem  in' 
tbe  aame  posltitHi  with  respect  to  the  new) 
■cosrporatifm  that  tbe  other  stockholders  oc- 
cupied. Since  the  sale  was  invalid  as  to  tbem; 
this  propoalUoQ  offered  aa  entirely  equitable 
aolutlon  ot  tiie  difficult,  and  tlie  plaintiffs 
In  assertlBg  it  as  their  right  were  wholly 
}u8tlfled  OD  principles  apidlcable  to  trust  oUI-* 
gatlons. 

While  It  is  true,  as  asserted  by  oonnsd 
for  die  defendants,  that  those  who  OTganlse 
a  new  corporation  have  a  r^t  to  sdect 
wbom  tJiey  will  as  stockbolders,  this  right, 
where  Uqnldatlon  and  reorganization  are  In- 
volved, presnppoaea  the  legal  adjustment  of 
llqaidatl<m  dalms  in  sndi  a  maaun-  that 
the  propwt7  of  no  claimant  Is  used  to  tbe 


advantage  of  those  who  form  tbe  new  cor- 
poration. Tbe  fiillnre  to  tiios  effect  a  valid 
settlement  of  tbe  trust  oMlgation  and  the 
resulting  nse  of  trust  propo^  to  pay  for 
the  stock  in  the  new  corporatism,  leave  the 
bmeficiary  of  tbe  trust;  irtio  is  the  dalmant 
in  l^uldatlat.  ftee  to  follow  tbe  res  Into  Its 
converted  form.  H«iC6  bis  equity  is  meas- 
ured, if  he  (Aooae,  tqr  the  value  ot  a  pro- 
portionate interest  In  the  new  corporation. 
From  this  certain  conclusions  follow  with 
respect  to  tbe  valuation  of  the  assets:  First, 
tbe  I^on-Oearey  aivralsement  Is  not  appli- 
cable, for  tile  assets,  as  far  as  these  plain- 
tiffs are  concerned,  were  not,  in  law,  sold. 
The  26  per  cent  dlsooimt  of.  tbe  bills  and 
accounts  receivable  upon  the  theory  of  a 
sale  of  theae  assets  en  bloc  Is  not  permlssiUe, 
thorefore,  as  tbe  record  shows  that  the  bills 
and  accounts  receivatde^  in  connectUm  with 
the  operation  of  the  gtdng  business,  were 
worth  Inwards  of  87  per  cent  of  th^  face. 
It  also  follows  that  the  plaintlfls  are  entitled 
to  a  prosottiooMite  share  of  the  earnings  un- 
til the  date  of  tiie  electiim  to  take  tbe  mon^ 
Judgment,  and  from  this  time  fwward  to 
tbe  legal  rate  of  interest  They  have  not 
partidpaced  In  tbe  earnings  subsequent  to 
January  1,  1918.  In  addition,  tiie  record 
shows  that  the  real  iHroperty,  carried  on 
the  books  at  962,273.64,  Is,  In  fact  worth 
from  180,000  to  $40,000  more  than  Its  book 
value.  ThB  equltaUe  prtnc^les  applicable 
in  tiiemselves  necessitate  the  reJectioi  of 
the  defendants'  theory  of  values.  Since 
Uquidatitm  was  not  in  fftct  had,  tbe  ]^aln- 
tlffs  are  not  bound  by  a  "liquidation  value," 
but  are  aitttled  to  follow  ttelr  property  Into 
tiie  more  jCavorable  Investment 

On  the  vrhole  reoM,  we  are  impressed 
that  tbe  stock  is  not  worth  as  mudt  as  plain- 
tiffs contend.  Our  omiposite  Judgmmt  of 
the  value  does  not  vary  greatly  from  that 
arrived  at  1^  the  trial  court  We  have  em- 
ctuded,  therefor^  that  tiie  Judgment  bdow 
should  stand. 

From  the  memwandum  agreement  entered 
Into  Quirk,  FoUett  and  Grell  Hunfew  Im- 
medlatdy  after  the  discovery  of  tbe  expira- 
tion of  the  diarter.  It  le.  Indeed,  reasonably 
to  be  Inferred  that  a  purpose  was  enter- 
tained by  them  to  fully  protect  an  (tf  the 
stotftholdOTS  tbrongb  tiie  nvanlaation  of 
the  new  corporation,  for  the  portions  of  tbe 
agreement  berefaibeCore  quoted  recite  their 
obligations  as  trustees,  the  fact  that  soma 
sacrifice  and  omsiderable  expense  would  be 
Incurred  by  liquidation  tiinmi^  tlie  OTdlnary 
process,  and  that  to  avoid  this  sacrifice,  not 
only  fW  tiiemselves,  but  for  "all  otlier  stock- 
holders," they  proposed  to  form  tbe  new 
corporation  "for  tbe  protection  of  such  stock- 
holders as  arenotparttestotblslnstmmait'^ 
Thi»  original  purpose  was  apparently  de- 
parted from,  however,  before  the  trial  of 
tikis  actim,  for  tiie  record  dlsdosea  an  at^ 
tempt  on  the  part  of  tiie  defendants  to  value 
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the  assets  for  xrarpowe  of  satisfying  tbeJ 
plalntlffi^  claims  f«i  a  llQuldation  basis  in.J 
TolTlng  the  very  sacrifices  that  the  carry- 
ing out  of  the  agreement  was  designed  to 
prevent,  not  only  on  behalf  of  those  slgningl 


it,  but  mi  bdmU  of  all  other  stockholders.'  'tb^r  own  good  fortune*   They  did  all  the 


This  agreement,  made  before  the  self  interest 
of  some  of  the  defendants  was  brought  into 
conflict  with  the  equities  of  the  plaintiffs. 
Is  a  virtual  recoguititHi  of  their  rights  as 
we  find  them  to  be. 

[8]  In  regard  to  the  plaintifiCs  contention 
tbat  they  should  be  allowed  to  recover,  as 
part  of  the  co^s,  the  fees  paid  to  the  certi- 
fied accountant,  we  are  of  the  opinion  that 
this  contention  must  be  denied-  His  services 
were  principally  valuable  to  the  plaintiffs; 
the  material  assembled  by  him  being  already 
within  the  knowledge  and  ready  grasp  of 
the  defendants.  As  far  as  this  record  shows, 
this  information  would  have  been  readily 
aTailable  to  the  plaintiffs  had  they  possessed 
the  requisite  familiarity  with  the  records  of 
the  corpwatlm.  As  stockholders  the  books 
were  always  open  to  them.  The  booki  are 
not  shown  to  have  been  complex.  We  are  of 
the  opinion  that  substantial  Justice  is  re- 
flected in  the  jadgmmt  appealed  from,  and 
it  Is  in  all  things  affirmed.  Both  parties 
having  appealed,  the  ordw  vlU  be  "without 
costs." 

BRONSON,  J.,  not  participating. 
GHBIBTIANSON,  3^  concurs. 

QRACB,  0.  3.  (specially  concurring).  The 
principles  of  law  applicable  to  trustees  in 
dealing  with  property,  as  well  as  the  legal 
principles  dealing  with  the  subject  of  the 
"Good  will"  of  a  business,  its  nature,  value, 
sale,  etc.,  were  at  great  length  set  forth  and 
fully  analyzed  In  the  case  of  Macfadden  v. 
Jenkins,  40  N.  D.  422,  169  N.  W.  151,  and 
two  provisions  of  our  Code  relative  to  trusts 
(sections  6282  and  6283)  were  there  fully  an- 
alyzed. Also  sections  5465  and  5466  relative 
to  "good  will"  of  a  business  were  thoroughly 
considered,  and  a  thorough  and  extended  an- 
alysis of  the  subject  of  good  will  there  made. 

Mr.  Justice  BIRDZELL  in  his  opinion  of 
tiie  case  at  bar  has  adduced  no  different 
principle  of  law  relative  to  trusts  or  the 
duties  of  trustees  dealing  with  trust  prop- 
erty, nor  with  reference  to  the  subject  of 
the  "good  will"  than  that  heretofore  an- 
nounced in  the  case  of  Macfadden  v.  Jenkins, 
supra.  I 

ROBINSON.  J.  (dissenting  in  part).  With- 
out attempting  to  swell  the  record  by  arguing 
either  the  law  or  the  facts,  I  hold  that  plain- 
tiflCs  are  not  entitled  to  recover  for  their 
stock  and  good  will  mwe  than  (200  a  share, 
vrlth  interest  from  August  13,  1918.  That 
was  the  fnU  value  <Kf  the  Bto<^  Indudtng  the 
food  wUl  of  ttte  bostaiess  wtioi  the  transfer 


was  made  to  the  new  company.  Assuredly  it 
could  not  then  have  been  sold  tot  a  greater 
amount  If  the  managers  ot  the  new  corpo- 
ration by  their  work,  skill,  and  personal  credit 
happened  to  realize  a  greater  profit,  It  was 


work,  took  all  the  risk  of  loss,  while  the 
plaintllfs  did  nothing  and  took  no  risk  what- 
ever. As  they  -did  not  risk  any  lose^  6  pep 
cent  on  their  capital  Is  a  fair  and  legal 
compensation  for  the  use  of  their  money, 
'ilie  defendants  could  easily  have  borrowed 
money  at  that  rate.  There  is  a  gross  wrong 
in  allowing  the  plaintiffs  to  stand  by  and 
speculate  on  the  profits  of  the  new  company 
without  incurring  any  risk  of  loss.  "He  who 
takes  the  benefit  must  bear  the  burden.". 
Code  (Comp.  Lavnf)  i  72SSb 


INDEPENDENT  HARVESTER  CO.,  UmlM^ 
V.  ANDERSON.    (No.  4752.) 


(Supreme  Ooort  vt  South  Dakota. 

1921.) 


Dee.  20, 


1.  Bills  and  notes  «=»452(3)— Evldenoe  «=3432 
— Absence  or  failure  of  coRslderatlon  may  ke 
shown  by  parol  and  constitutes  defense. 

Absence  or  failure  of  consideration  may  be 
shown  by  parol,  aod  such  defense  may  be  inter- 
posed in  an  action  on  a  promissory  note  under 
Negotiable  Instruments  Act  (Rev.  Code  1919,  { 
1732),  making  lUisence  or  faflure  vt  eonsideia- 
tion  a  defense  against  any  person  not  a  holder 
in  due  coarse. 

2.  Evidence  <S=>450(5)— Stook  tubsorlptlon  oos- 
tracf  held  so  amblgnoH  as  to  aoHiorba  parol 
evidence. 

Where  a  written  contract  for  subscription 
to  corporate  stock  in  payment  for  which  the 
note  In  suit  was  given  entitled  the  subscriber  te 
discounts  on  future  purchases  of  machinery, 
without  stating  the  amount  of  such  discouBta, 
or  when  or  where. the  purchases  were  to  be 
made,  it  was  so  ambignous  that  parol  evidence 
was  admissible  to  show  as  part  of  the  consider- 
ation an  agreement  by  the  corporation  to  estab- 
lish a  warehouse  near  the  subscriber's  farm  at 
which  the  machinery  could  be  purchased  at  dis- 
counts stated  in  a  list  fnmished  to  him,  not- 
withstandhig  Bev.  Code  1919,  i  800,  providing 
that  a  written  contract  supersedes  all  the  oral 
negofjations. 

3.  EviilaBce«s>4r9(ll),432-Parolevld6aoeef 
actual  eonslderatlOB  or  wast  sr  fallars  thtrs* 
of  adnlaslble  ssless  It  sliaBflw  eeatraet 

Parol  evidence  Is  competent  to  show  actual 

consideration,  whether  a  written  contract  was 
founded  upon  consideration  and  whether  the 
consideration  had  failed,  unless  such  oral  evi'- 
dence  would  change  the  legal  effect  or  character 
of  the  written  contract 

Appeal  from  Circuit  Court,  Moody  Countr  ; 
John  T.  Medln,  Jadg& 
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The  defeaidant  admits  receiving  a  certifi- 
cate of  stock,  namely  "A  preferred  diacount 
certificate/'  etc.,  on  November  26.  1912. 

At  tbe  trial  defendant,  under  appropriate 
allegations  in  the  answer,  soaght  and  was 
permitted  to  prove  by  oral  testimony,  over 
proper  objections,  certain  representations, 
statsmenta,  and  agreements  alleged  to  have 
been  made  by  the  agent  of  the  Independent 
Harvester  Company  at  the  time  the  note  and 
subscription  contract  were  signed,  which 
were,  in  substance,  as  follows:  That  the  de- 
fendant was  extensively  engaged  in  farm- 
ing near  the  town  of  Trent,  which  was  bis 
trading  point;  that  be  used  and  found  it 
necessary  from  time  to  time  to  purchase  all 
kinds  of  farm  machinery  and  vehicles  and 
extra  imrts  and  repairs  for  the  same;  that 
on  S^tember  23,  1912,  he  was  visited  on  his 
farm  by  Moore,  an  agoit  ot  the  Independ- 
ent Harvester  Company,  who  solicited  him  to 
become  a  shareholding  member  of  Its  local 
machinery  sales  branch  at  the  town  of  Trent, 
stating  and  representing  that  the  Independ- 
ent Harvester  Company  became  Insolvent  on  '■  ent  Harvester  Company  was  going  to  pat  in 


Action  by  the  Independ^t  Harvester  Com- 
pany, Limited,  against  J.  M.  Anderson. 
Judgment  for  the  defendant,  and  plaintiff 
appeals  from  the  Jndgmwt  and  fnm  an  or- 
der denying  a  new  triaL  Jodgment  and 
order  affirmed. 

Chwry  A  Maiker,  of  Sloox  Falls,  fior  ap- 
pellant 

Krause  &  Kraose,  of  Dell  Itapids,  for  re- 
spondent. 

SMITH,  J.  Action  on  a  promissory  note 
given  by  deftodant  as  a  consideration  for  a 
contract  of  subscription  to  the  stock  of  the 
Independent  Harvester  Company,  Piano, 
III.  The  note  was  dated  September  23,  1912, 
and  became  due  and  payable  on  or  before 
November  1,  1913.  The  note  and  subscrip- 
tion contract  were  executed  the  same  day, 
and  delivered  to  one  Moore,  agent  of  the 
corporation,  and  by  him  forwarded  to  the 
corporation  at  Piano,  HI. 

The  complaint  alleges  that  the  Independ- 


or  about  December  11,  1917,  and  thereafter 
such  proceedings  were  had  in  the  federal 
courts  that  a  receiver  was  appointed,  who 
took  posse«don  <hC  the  assets  of  the  Insol- 
vent company,  Inducing  the  note  sued  on, 
and  nnder  the  order  and  directim  of  said 
oonrts  all  the  pmpwty,  assets,  and  business 
of  the  corporation,  including  the  note,  were 
sold  at  receiver's  sale  on  April  27,  1918,  and 
plaintiff  became  the  purchaser,  and  la  now 
the  owner  and  holder  thereof.  The  answer 
admits  the  execntloii  and  delivery  of  ttie 
note  and  snbKriptlon  oontract;  the  latter 
instnuDMit  being  in  words  and  figures  as 
Adlows: 

fThe  Independent  Harvester  Co. 

"Date  Sep.  23,  1912.  No.  44446. 
*^  hereby  subscribe  for  and  agree  to  take  one 
■bare  of  the  preferred  machinery  disconnt 
stodt  of  the  Independent  Harvester  Co.,  Piano, 
111.  (folly  paid  and  nonasaessable)  and  hereby 
acknowledge  a  consideration  for  tbfs  agreement, 
and  agree  to  pay  for  said  stot^  the  sum  of  cme 
handred  and  fifteen  dollars^  terms  to  be  cash, 
or  my  note  of  even  date  for  9111^-00,  due  Nov. 
L  1913,  bearing  interest  at  the  rate  of  eight 
per  cent,  from  the  date  hereof,  said  note  to  be 
made  payable  to  the  Independent  Harvester  Oo. 
and  stock  eertifieate  for  the  anoiuit  of  my  sob- 
■cription  to  be  sent  to  my  address  registered 
msfl. 

"TUs  agreement  executed  In  dapUcate,  and 
my  note  as  described  above  being  dellverisd  to 
the  representative  of  the  Independent  Harves- 
ter Co.,  named  below. 

•^ame,  J.  M.  AndersoB, .  [SesL] 
■^ost  Office,  Den  BapMs,  &  D." 
"B.  F.  D.  No.  fiy  Box. 
"J.  A  Moore. 
"(All  contract  obUgatioDs  other  than  ex- 
-pressed  above  most  be  mtuored  and  exeented 
by  the  ofllcers  of  the  eompfi^,) 
"TtitM  form  to  be  sent  to  Uia  eompany." 


a  full  line  of  machines  at  Treit  and  keep 
repairs  on  band  the  following  spring;  that 
he  wanted  "ns  farmers"  to  subscribe  to  this 
stock  so  as  to  make  it  an  Induc^ent  to 
them  to  put  in  such  sopply  of  madilnery  and 
repairs,  and  that  in  case  the  company  f&Ued 
to  do  this  the  notes  and  membership  certiLfl- 
cates  would  be  "null"  and  "no  good";  that 
farmers  subscribing  tor  such  stock  would 
get  a  diacount  of  from  15  to  25  per  cent  on 
macdilnery  bought,  and  at  the  same  rate  less 
than  we  could  buy  other  makes  of  machines, 
and  delivered  to  defendant  the  price  list  of 
such  machinery,  entitled  "Confidential  Price 
List  of  Ind^)endrat  Machines,"  containing  a 
schedule  of  different  kinds  of  machines  with 
double  oolonm  prices,  me  column  showing 
prices  to  members,  and  th^  other  to  nonmem- 
hers,  and  represented  that  the  company 
would  estaUlsh  a  war^touae  at  Trent  in 
the  spring  of  19il3 ;  that  defendant  believed 
and  rdled  upon  these  statnnent^  and  that 
there  was  no  consideration  for  tho  note  ex- 
cept as  above  stated. 

It  la  shown  that  the  company  wholly  fall* 
ed  to  perf<mn  sudi  agre^ent  The  plain- 
tut  offered  no  evidence  In  r^nttal,  but  at 
the  <^Mse  of  all  tl»  evidence  moved  for  a  di- 
rected verdict  whereupon  defoidant  also 
moved  for  a  directed,  vemlct  The  court 
granted  defendant's  motion,  and  thereafter 
made  and  filed  findings  of  toct,  to  the  effect 
that  because  the  payee  named  In  the  note 
had  failed  to  perform  tlie  ocmdltions  upon 
which  the  defendant's  subscrlptkm  tor  a 
membership  share  of  tbe  stodc  tras  based, 
and  of  the  loss  ot  the  benefits  tbereonder,  the 
consideration  of  said  note  had  wholly  failed. 
Appellant  by  its  assignments  ot  oror,  ques- 
tions tlie  competency  of  this  wal  evidractf 
upon  the  sole  ground  that  it  varies  aniZ 
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cbanges  the  temu  of  fbe  writim  note  and 
sobscrlptlon  contract  Appelant  in  effect 
concedes  Uiat  U  the  <val  evidence  la  compe- 
tent, It  Is  eufBdent  to  sustain  the  verdict, 
findings,  and  Judgment  ' 
[1]  The  rale  that  absence  or  failure  of 
consideration  for  a  written  contract  may  bd 
shown  by  parol  la  so  elementary  as  to  re-' 
quire  no  citation  of  autborlUes.  That  suctt 
a  detoue  may  be  iutraiHiBed  in  an  acttcn' 
upon  a  iiromlBSory  note,  as  wdl  aa  othet' 
written  otmtracts,  is  made  clear  by  cor  stat> 
ute  (secUon  1732,  B.  C.  lAt9;  section  28  Un. 
Neg.  Inst  AcQ,  wbidi  reads  as  foltows:  ' 

"Absence  or  failnre  of  consideiatlon  is  a  mat- 
ter of  defense  as  against  any  persm  not  a  hold- 
er in  dae  eonrse,  and  partial  failnre  of  consid- 
eration is  a  defense  pro  tanto,  whether  the  fail- 
ure is  an  ascertained  and  Uqoidated  amount  or 
otherwise." 

That  the  plaintiff  is  "not  a  bolder  In  dne 
course"  is  clear.  It  foUows  that  the  sold 
and  decisive  question  upon  this  appeal  is  the 
competency  of  the  oral  evidence  offered  and 
received  at  the  trial. 

[2]  The  written  contract  of  subscription 
to  stock  on  its  face  recites  that  the  consldw- 
ation  for  the  note  was  one  share  of  the  "pre-' 
f erred  machinery  discount  stod£  of  the  In- 
dependent Harvester  Company,  Piano,  111. 
(folly  paid  and  nonassessable),"  to  be  tiiare-> 
after  delivered  to  the  defendant,  and  which 
was  in  fact  so  delivered.  The  certificate  of 
stock  is  not  in  the  record,  but  we  may  as-' 
sume  that  it  was  in  accordance  with  the 
terms  of  the  ccmtract  of  subscription.  Surely* 
we  may  also  assume  that  the  mere  paper  cer- 
tificate of  stock  itself  was  not  the  actual 
consideration  for  the  note.  The  real  con- 
sideration was  the  right  or  benefit  which  the 
subscriber  would  become  entitled  to  receivtf 
by  reason  of  his  ownersliip  of  the  stock.  The 
written  contract  does  not  purport  to  detine 
such  rights  or  benefits.  So  far  as  it  disclosed 
anything,  it  only  entities  the  holder  to  cer- 
tahi  undefined  discounts  on  future  purchases 
of  machinery.  As  to  what  machinery,  or 
where  to  be  purchased  or  delivered,  it  is 
sil^t  Both  are  elements  constituting  an  im- 
portant part  of  the  consideration  for  the 
note.  If  it  be  assiuned  that  the  "Confidential 
Discount  Sheet  to  Members,"  which  defaid-) 
ant  received  when  he  signed  the  subscription, 
constitutes  a  portion  of  the  written  contract' 
such  discount  sheet  is  wholly  silent  as  to 
whether  such  discounts  are  to  be  computed 
upon  prices  at  the  factory,  or  on  the  retail 
prices  at  which  the  same  may  be  sold  at  the 
town  at  which  the  subscriber  may  buy  such 
supplies.  On  these  matters  the  written  con-' 
tract  is  wholly  indefinite  and  uncertain.  We 
are  of  the  view  that  oral  evidence  was  com- 
petent to  define  and  explain  what  was  imder- 
Btood  by  and  was  in  the  minds  of  both  par-' 
ties  at  the  time  the  contract  was  executed.' 
In  the  light  of  the  oral  evidence  it  is  per- 
fectly dear  Uiat  at  least  a  portion  <tf  the 


conslderatloa  for  the  note  was  tte  rl^t  at 
the  defendant  Co  purchase  and  receive  ma- 
chinery at- the  town  of  Trent  of  the  kind 
described  In  tbe  Oonfldoidal  Dlsoonnt  Sheet 
at  the  dlsGoimt  rates  named  ttierein. 

This  court  In  De  Bue  v.  Mdntosh.  26  S. 
D.  42,  127  N.  W.  6^  construing  section 
12S9,  ClvU  Code  (sectton  860,  B.  O.  1919), 
which  provides  that: 

"Tlie  execution  of  a  contract  in  writing, 
wlietber  the  law  requires  it  to  be  written  or 
not,  supersedes  all  the  oral  negotiations  or  at^- 
ulatlons  concening  its  matter,  which  preceded 
or  accompanied  Ae  exeeutioD  of  the  Instru- 
ment" 

— says: 

"One  of  the  exceptions  seems  to  be  that  agree- 
ments or  representations  made  prior  to  the 
written  contract  under  which  tlie  party  was  in- 
duced to  sign  the  contract  may  be  ehown:  Id 
other  words,  where  the  parol  contemporaneous 
agreement  *  *  *  foims  part  of  the  conaidara- 
tion  for  a  written  contract  and  when  he  exe- 
cuted the  written  contract  upon  the  fidUi  of  the 
parol  contract  or  representations,  sndi  evi- 
dence is  admissiblo." 

In  Oom  T.  Bergmann,  14S  App.  Dlv.  218, 
129  N.  T.  Supp.  1049,  where  dfttoidant  bad 
agreed  in  writing  to  execute  a  lease  as  soon 
as  presented,  it  was  held  that  he  might 
show  an  oral  agreonent  that  If  he  were  not. 
notified  of  an  acceptance  of  the  offer  by  a 
certain  time  the  contract  tor  a  lease  shoald 
have  no  effect.  See  Nightengale  v.  Eagle, 
141  App.  Dlv.  886,  126  N.  Y.  Supp.  389; 
Tradesman's  Natltmal  Bank  v.  Curtis,  38 
App.  Dlv.  240.  57  N.  Y.  Supp.  121. 

In  Benton  v.  Martin.  62  N.  Y.  670,  it  was 
held  that  Instruments  not  under  seal  may  be 
delivered  to  the  one  to  whom  upon  their 
face  they  are  made  payaUe,  upon  conditions 
the  observance  of  which  la  essential  to  their 
validity. 

[}]  In  tiie  case  at  bar  the  oral  evidence 
conclusive  establishes  the  fact  that  the 
maintenance  of  a  machinery  warehouse  at 
the  town  of  Trent,  where  subscribers  to  the 
stock  might  exercise  their  right  to  purchase 
machinery  at  certain  discounts,  was  essen- 
tial to  the  validity  of  the  note  sued  on,  was 
one  of  the  inducements  to  the  signing  of 
the  anbscriptiou  contract  and  note,  and  was 
an  essential  element  which  gave  value  to 
both.  In  this  case  the  uncertainly  and  am- 
biguity In  the  writing  pra-taln  to  the  actual 
consideration  for  the  note,  and  we  are  of  the 
view  that  oral  evidence  was  competent  to 
show  the  actual  consideration,  and  that  such 
consideration  had  failed  In  whole  or  in  part 
Such  evidence  does  not  tend  to  show  an  In- 
dependent collateral  contract  as  a  consider- 
ation, but  relates  to  a  compliance  with  the 
actual  terms  of  the  contract  and  in  no  wise 
added  to  or  contradicted  anything  contained 
therein.  Bailway^.  v.  Smith.  22  S.  D.  210^ 
116  N.  W.  1120. 

We  do  not  ctmidder  (Jie  decision  in  Bank 


Digitized  by  Google 


S.D.) 


INTEBSTATE  SX7KETT  CO.  t.  THOMPSON' 
<]S«  N.W.) 


lis 


T.  Klaveness  (G.  O.  A.)  264  Fed.  40,  ms 
pUcable  in  tills  case. 

We  tfaink,  as  waa  said  by  Jnstlce  Harlan 
in  Burke  t.  Dulaney,  153  U.  S.  228,  14  Sop.' 
Ct.  816,  38  L.  Ed.  698,  that— 

"The  exclusion  of  parol  evidence  of  such  an 
agreement  could  be  justified  only  upon  the 
ground  that  the  mere  possesBion  of  a  written 
instrument,  in  form  a  promissory  note,  bj  the 
person  named  in  It  as  payee,  Is  conclusive  of  his 
right  to  hold  It  as  the  absolute  obligation  ,of  the 
maker.** 

In  Letgfaton  t.  Bowen,  7fi  Me.  504,  Judge 
Banows  states  tbe  role  as  followB:  i 

"Where  the  snlt  [on  a  promissory  note]  is 
between  the  original  parties  the  Inqairy  is:  Has 
the  phdntUf  establlsbed  the  existence  of  a  com- 
pleted contract  entered  into  upon  a  valid  and 
still  subsistiiig  consideration?  If  so,  tbe  writ- 
ing must  speak  for  itself,  and  contemporaneons 
parol  agreements,  Ineonslstait  with  U.  are  in- 
admissibie  to  affect  the  liability  thereby  as- 
Bomed.  Bttt  in  determining  whether  Oie  con- 
tract was  complete,  and  founded  npen  such  eon- 
■idcrati<Hi,  the  transection  out  of  whiA  it  grew 
is  open  to  investigation,  and  tiie  testimony  of 
competent  witnesses  bearing  npon  either  of 
those  points  is  relevant  This  must  include  the 
acta  and  conversation  of  the  parties  at  the 
time,  so  far  only  as  they  have  a  bearing  upon 
the  question  of  the  completioii  of,  and  the  con- 
sideration for,  the  alleged  contract." 

See.  also,  cases  soatalnlng  this  view.  BIUp 
Inga  T.  Everett,  62  Cal.  661;  Jefferaon  t: 
Hewitt,  103  CaL  624,  37  Pac.  838;  Louchh^ 
T.  Magulre,  186  Pa.  311,  40  Aa  476;  Dodge 
T.  Oatis,  27  Kan.  762;  Harkness  t.  Briscoe, 
47  Uo.  App.  106;  MltcheU  r.  Stlnson.  80  Ind. 
824;  Androa  v.  Childers,  14  Or.  447,  13  Pac. 
66;  Toombs  v.  West,  04  Ga.  280,  21  S.  B.  622. 

The  limitation  upon  this  exception  to  the 
tenerBl  rnle  appears  to  be  that  oxal  eTtdence 
Is  not  admissible  which  will  have  the  effect 
tf  InTBlldatbv  tbe  written  contract  Itself 
as  evidence  of  the  transaction  between  the 
parties.  But  this  limitation  does  not  ex- 
clude evidence  of  failure  of  consideration, 
even  tliongh  the  consIderaQon  is  recited  in 
the  writing,  unless  such  oral  evidence  would 
change  the  legal  effect  or  character  of  the 
written  contract.  22  C.  J.  1171,  SS  1668,  1669. 

The  order  and  judgment  of  the  trial  court 
are  affirmed.  f 


INTERSTATE  SURETY  CO.  v.  THOMPSON. 

(No.  4962.) 

(Supreme  Court  of  Sonth  Dakota.    Jan.  10, 

1022.) 

I,  iBsnranoe  4=»188(2)— Complalst  held  to 
state  cane  of  aotlon. 

A  complaint  alleging  that  plaintiff  was  a 
•nrety  on  a  bond  for  defendant,  a  contractor, 
In  biUldhig  a  road,  and  that  defendant  prom- 


ised and  agreed  to  pay  plaintiff  ss  a  premium 
on  the  bond  $16  on  each  $1,000  worth  of  work 
actually  done,  soffltdently  alleges  an  express 
promise  by  defendant  to  pay. 

2.  Evldesoe  «=s>442(l)— Extrinslo  evldesoe  as 
to  asreeaest  between  ooatraotor  asd  his 
bondsman  h^d  admissible. 
In  an  action  by  the  bondsman  of  a  con- 
tractor to  recover  the  agreed  price  for  fur- 
nishing  a  bond,  the  plaintiff  is  not  confined  to 
the  undertaking  in  offering  evidence  of  the 
agreement  between  them,  but  may  introduce 
extrinsic  evidence,  as  the  undertaking  was 
silent  as  to  the  matter  of  premiums. 

Appeal  from  Circuit  Court,  Boberts  Coun- 
ty; Frank  Anderson,  Jndge. 

Action  by  the  Intmtate  Surety  Company 
against  P.  O.  Thompson.  From  a  judgment 
sustaining  defendanlfs  gmeral  demurrer  to 
Qie  complaint,  and  dismissing  the  actim, 
plaintiff  appeaj&  Herersed,  with  directions. 

Sterling  &  Clark,  of  Redfldd.  and  Jorgu- 
sm  &  Anderberg,  of  Slsseton,  for  appellant. 
Oeo.  S.  Hix,  at  Mllbank,  tax  req^ndoit 

OATHS,  P.  J.  This  appeal  Is  from  a  lud^ 
ment  dlsmiaalng  the  action;  tbe  defendant's 
general  demurrw  to  Oie  complaint  havinc 
been  sustained,  and  the  plaintiff  having  elect- 
ed to  stand  npon  tbe  complaint 

[1  ]  Tbe  complaint  alleges  that  plaintiff  Is 
a  corporation,  engaged  In  tbe  business  ^ 
writing  surety  bmds;  tbat  defendant  al- 
tered into  a  contract  with  Boberts  county 
for  the  constrnetkm  of  h^hways;  ttiat  de- 
fendant, as  principal,  and  plaintiff,  as  sure- 
ty, entered  Into  an  nndertakiug  witti  said 
county  In'  tbe  sum  of  91,000  for  the  faithful 
performanoe  oC  the  eontxact,  irhlGh  nndw 
taking  Is  set  forth  In  the  complaint;  that 
detoidant  "eitered  Into  an  agrem^t  with 
the  plaintiff  to  furnish  for  him  waSA  honA, 
for  which  the  defendant  promised  and  agreed 
to  pay  the  plaintiff  as  a  premium  on  said 
bond  the  sum  of  $16  on  each  $1,000  worth 
ot  work  actually  ^me" ;  that  defendant  per- 
formed work  undCT  -the  omtract  aggregat- 
ing, and  was  paid,  the  sum  of  $36,480.42; 
that  the  total  pronlum  due  the  plaintiff  was 
the  sum  of^$547.34,  and  that  no  part  of  the 
premium  has  been  paid,  except  the  sum  of 
$16. 

It  is  argued  by  respondent  that,  as  the  lia- 
bility of  appella'nt  was  only  $1,000  it  could 
only  collect  a  pronium  of  $16.  It  is  argued 
by  appellant  that  its  risk  In  becoming  liable 
for  $36,000  of  work  was  86  times  aa  great 
as  if  the  work  aggregated  only  $1,000,  and 
that  by  reason  of  Its  continued  exposure  to 
risk  It  is  entitled  to  receive  the  premium  an 
each  $1,000  of  work. 

These  matters  are  not  before  us,  and  we 
express  no  oi>lnlon  thereon.  The  above- 
quoted  porti<m  of  the  complaint  alleges  an 
express  promise  by  defendant  to  pay  aa  pre- 
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mlum  the  sum  of  $15  on  each  $1,000  of 
work.  The  complaint,  therefore,  states  a 
canse  of  action.  Whether  the  proof  will 
sustain  the  allegation  Is  not  for  us  to  con- 
jecture. 

[2]  It  Is  urged  by  respondent  that  all  prior 
negotiations  were  merged  tn  the  undertaking, 
and  therefore  that  extrinsic  erldence  as  to 
agreements  between  plaintiff  and  defendant 
would  be  inadmissible.  The  undertaking  is, 
and,  being  In  the  ordinary  form  of  an  un- 
dertaking, naturally  would  be,  silent  as  to 
the  matter  of  premium.  The  legal  principle 
urged  is  not  applicable.  The  undertaking 
purports  to  define  the  liability  of  the  makers 
to  Roberts  county.  It  does  not  purport  to 
define  the  liability  of  the  principal  for  the 
payment  of  premium. 

The  Judgment  Is  reversed,  with  directions 
to  enter  an  order  overruling  the  demurrer  to 
the  complaint 

AMliERSON,  J.,  not  sitting. 


MINES,  Director  Qenerat  of  Railroads,  et  al. 
V.  SUMNER  et  al.    (No.  4939.)* 

{Supreme  Court  of  South  Dakota.    Jan.  10, 
.  1922.) 

1.  AotloH  «=>32— Taxpayers*  prooeedhii  to 
avoid  formatloi  of  ooRulldated  dlttrtel  may 
ba  rasardad  aa  hi  aafara  «f  qao  wtmuito, 
thongb  InjaMOu  Is  also  aoasht.- 

In  view  of  B«v.  Code  1910,  |  2200,  aboliah- 
ing  the  diatinction  between  actions  at  law  and 

Buits  in  equity,  a  proceeding  by  taxpayers  un- 
der section  2781,  as  amended  by  Laws  1919,  a, 
289,  I  4,  to  avoid  the  formation  of  a  con- 
solidated school  district,  may  he  considered 
as  in  the  nature  of  quo  warranto,  though  in- 
junctive relief  was  also  soagbt. 

2.  Appeal  aad  error  <£:=9840(2)— Where  record 
does  not  show  whether  leave  of  court  was 
firanted  to  bring  action,  Supreme  Court 
should  not  Inquire  Into  question. 

Though  Rev.  Code,  1919.  S  2784,  as  amend- 
ed by  Laws  1919,  c.  289,  {  4,  authorizes  private 
parties  to  bring  actions  only  on  leave  of  court 
against  persons  usurping  or  unlawCnlly  holding 
public  office,  the  Supreme  Court,  after  judg- 
ment for  plaintiffs  in  en  action  to  avoid  the 
formation  of  a  consolidated  school  district, 
where  the  record  does  not  disclose  whether  or 
not  such  leave  was  granted,  should  not  inquire 
into  the  question. 

8.  JNdgoient  «=>708-^ndBment  roll  In  former 
ease  Involvlns  Issue*  held  admissible, 

weight  belni  for  ooitrt. 

In  an  action  to  avoid  the  formation  of  a 
consolidated  school  district  on  the  ground  of  a 
conspiracy  to  stiift  the  burden  of  taxation,  the 
judgment  roll  in  a  former  case,  wherein  the 
annexstion  proceedings  were  annulled  on  such 
ground,  was  admissible;  the  weight  to  be  givvn 
It  being  primarily  for  the  court 


4.  Appeal  and  error  4»I056(2)— Exolnslon  of 
testimony  as  to  oonsolidallea  of  sohool  dis- 
trict la  reltanoe  m  elaottrt'  witbaa,  held 
■at  prajndlolal  to  Maaduta  In  asttoa  U 
avald  eoDsolldatloa. 

In  an  action  to  avoid  the  formation  of  a 

consolidated  school  district,  the  exdusion  of 
an  offer  of  testimony  from  the  county  super- 
intendeut  of  schools  that  he  prepared  the  plan 
for  the  coasolidatioQ  iu  reliance  on  the  senti- 
ment of  the  electors  as  expressed  at  a  meeting 
was  not  prejudicial  to  defendants;  such  evi- 
dence having  little.  If  any,  bearing  on  the  is- 
sues. 

5.  Constitutional  law  «=94(^-Court  oannot  In- 
fer legtBlativa  intent  to  validate  fraudilent 
transaction  by  enacting  oaratlva  statute. 

The  Supreme  Court  cannot  infer  legisla- 
tive intent  by  the  passage  of  Laws  Sp.  Sesa. 
1920,  c.  47,  validating  irregolarly  eonsoUdated 
school  diatrlcta.  to  maJko  valid  the  consolida- 
tioa  of  a  district  for  the  purpose  of  abifting 
the  burden  of  taxation,  becanaa  to  do  so 
wonld  be  to  infer  a  legislative  intent  to  en- 
croach on  the  exdoaive  judicial  power  to 
determine  whether  the  transaction  was  fraud- 
ulent. 

6.  Schools  and  school  distrlots  «=>lif— E^- 
dence  held  snfflclent  to  support  finding  of 
oonaolldatioB  pursuant  to  consplraay  to  shift 
burden  of  taxation. 

In  an  action  by  taxpayers  to  svold  the 
formation  of  a  consolidated  school  district, 
evidence,  though  drcnmstantial,  Meld  suffident 
to  support  the  court's  finding  that  the  at- 
tempted consolidation  was  in  pnrnance  of  a 
conapiracy  to  shift  the  burden  of  taxation  and 
not  for  the  betterment  of  educational  facilitiea. 

Appeal  from  Circuit  Coort,  Stanly  Gonn- 
ty;  Alva  E.  Taylor,  Judge. 

Action  by  Walker  D.  Hlnes,  Director  Gen- 
eral of  Railroads,  and  others,  against  Qay- 
lord  B.  Snmnw  and  othera.  Judgment  f«r 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Caldwell  &  Caldwell,  of  Sloox  Falls,  and 
F.  W.  Lambert,  of  Ft  Pierre,  for  appellanta 
A.  K.  Gardner,  of  Huron,  for  respimdents. 

GATES,  P.  J.  This  action  wan  brought 
taxpayers  of  Bad  Blrer  and  Antelopd  sdKXd 
districts  to  avoid  the  formation  of  a  con- 
solidated scbool  district  onbradng  Ft  Pierre 
Ind^ndent  school  district.  Bad  Rlvw  adiool 
district  No.  6  and  Antelope  acbool  district 
No.  2.  It  iB  claimed  by  the  plalntlfli^  and 
was  in  effect  found  by  the  trial  court,  that 
this  proceeding  was  a  secpul  to  the  annen- 
Uon  proceedings  which  were  annulled  In 
Pierre  and  Ft.  Pierre-  Bridge  Ry.  Co.  t. 
Stuart,  40  S.  D.  473,  168  N.  W.  S3.  The 
map  <m  page  470  (40  S.  D.)  in  the  oflftcial  re- 
port of  said  cue  UBS  N.  W.  33)  ahowa  tha 
boundaries  of  Ft  Plem  Ind^«sdent  dis- 
trict and  of  Bad  Blv«  district  Antdcqw 
district  adjoins  Bad  Blver  dlatrict  on  the 
BOttth.   Its  greateet  width  noMta  and  aontti 
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l9  six  miles.  Its  western  boandary  Is  at>out 
one  mile  west  of  the  western  boundary  of 
Bad  River  district  produced.  Ito  northern 
boundary,  east  of  the  south  line  of  Bad  BIt- 
ec  district,  Is  the  southerly  bank  of  the 
HlssoQTi  river  nmning  to  a  point  approxl- 
mately  21  miles  east  of  Its  western  bounda- 
ry. The  new  district  contains  an  area  of 
approximately  88  square  miles.  The  number 
of  school  children  In  the  several  districts 
were  as  follows:  Ft,  Pierre  district,  210; 
Bad  River  district.  11;  Antelope  dUtrlct.  31. 
Tbe  trial  conrt  flnmd: 

'^tat  aald  children  wer«  at  an  times  men- 
tioned in  the  complaint  fnrnlBhed  with  school 
faeilitieB,  and  It  was  at  all  times  possible  and 
feasible  for  the  school  boards  of  each  of  said 
common  school  districts  to  furnlah  adequate 
school  facilities  for  tbe  children  within  their 
respectlre  districts  at  very  small  expense." 

Tile  aasmed  valoatlon  of  pr<^)erty  In  tbe 
districts  was  aa  follows:  Ft  Pierre  dis- 
trict, 9840,080:  Bad  River.  dUtrlct,  ¥700,- 
S56  (of  wbidi  the  assessed  valuation  of  tbe 
Plenre  and  Ft.  Plen«  Bridge  Railway  Oom- 
pa&y  was  miHre  than  (700.000) ;  Antelope  dis- 
trict. $427,318.  Ft  Pierre  district  has  a 
bonded  debt  of  $50,000  besides  a  floating 
debt  and  judgments  against  It  in  large  sums. 
Taxation  In  said  Ft.  Pierre  district  bad  be- 
come bordrascnne  to  taxpayers  of  the  dis- 
trict. Ntfther  of  the  other  districts  was  In 
debt 

Tbe  county  superlntoident  of  schools  tes- 
tified Oat  Cor  the  year  1016-17  or  1Q17-1S 
the  avmge  cost  of  schoollag  a  child  in  the 
Independent  sdiool  district  oi  Ft.  Pierre 
was  f8  per  month,  or  $72  for  the  school  year. 
Let  US  oxnpare  this  with  presttit  cost  Aft- 
er the  pnrported  consolidation,  a  Q>ecial  tax 
levy  was  made  upon  tbe  property  In  tbe 
Ft  Pierre  district  to  apply  uiKin  its  debt 
We  omit  that  from  the  following  oconputa' 
tions.  Aside  from  that  a  tax  levy  of  $16,- 
500  was  spread  over  the  whole  new  district 
for  strictly  school  purposes.  Estimating  the 
proportions  thereof  to  be  two-flfths  to  Ft 
Pierre  district  two-flfths  to"  Bad  River  dis- 
trict and  one-flfth  to  Antelope  district  In 
rough  approximation  to  the  above  assessed 
valuations,  we  And  that  the  tax  would  be  for 
Ft.  Pierre  district  $6,200,  for  Bad  River 
district  $630,  and  for  Antelope  district  $S,- 
100.  Therefrom  it  follows  Uiat  it  would  coat 
former  Bad  River  district  about  $504  per 
year  to  educate  each  of  Its  11  school  children, 
while  It  would  cost  Antelope  district  about 
$100  per  year  to  edncate  each  of  its  31 
sdiool  diildren,  and  it  would  cost  Ft  Pierre 
district  only  about  $30  per  year  to  educate 
each  of  its  210  school  children. 

The  trial  court  made  a  flnding  with  refer- 
ence to  tbe  former  attempted  annexation  pro- 
ceedings to  the  effect  that  they  were  the  re- 
sult of  a  fraudulent  conspiracy  on  the  part 
of  residents  of  Ft.  Pierre  to  evade  taxation 
aod  to  shift  tbB  burden  of  taxation  to  the 


property  owners  of  Bad  River  district  and 
were  not  for  the  benefit  of  educational  facil- 
ities. It  also  found  that  tbe  present  plan 
of  consolidation  was  In  furtherance  of  the 
same  fraudulent  conspiracy,  and  furth» 
found: 

'*Tbat  the  said  plan  for  consolidation  was 
solely  in  pursuance  of  the  plan  and  conspiracr 
of  said  persons  in  said  Independent  schot^ 
district  to  shift  the  burden  of  taxation  of  the 
residents  of  said  city  of  Ft.  Pierre  upon  the 
residents  and  property  of  said  common  school 
districts,  biduding  the  plaintiffs  herein,  and 
not  for  the  betterment  of  educational  facilities 
of  the  children  residinc  In  said  school  districts, 
or  any  of  them,  nor  for  the  purpose  of  improv- 
ing the  school  system,  nor  for  tbe  encourage- 
ment of  industrial  or  manual  training  or  home 
economics." 

Judgment  was  entered  vacating  and  set- 
ting aside  th^  consolidation  proceeding  and 
enjoining  the  collection  of  taxes.  The  de- 
fendants appeal  from  the  Judgment  and  an 
order  denying  new  trial.  Five  principal 
propoidtions  are  argued  by  api>eUants. 

[1]  It  Is  first  insisted  that  this  action 
Ethould  have  been  in  the  nature  of  quo  war- 
ranto instead  <tf  a  suit  in  eqnlty,  and  there- 
fore that  the  trial  court  was  powerless  to 
grant  tbe  relief  sought.  The  point  is  not 
well  taken.  The  distinction  between  actions 
as  law  and  snlts  in  equity,  and  In  the  forms 
of  actions,  does  not  prevail  under  our  pro- 
codure.  Rev.  Code  1919,  S  2260.  Whatever 
doubt  there  may  have  been  as  to  the  power 
of  plaintiffs  to  bring  this  action,  prior  to 
the  passage  of  chapter  280,  Laws  1919,  has 
been  dissolved  by  that  act  Section  2784. 
Rev.  Code  1019,  as  amended  by  said  act, 
reads  as  follows: 

"An  action  may  be  brought  hj  any  state's 
attorney  in  the  name  of  the  state,  upon  his 
own  information,  or  npon  the  complaint  of  a 
private  party,  or  an  action  may  be  brought 
by  any  person  who  has  a  ipedal  interest  in 
the  action,  or  leave  granted  by  the  drcnlt 
court  or  judge  thereof,  against  the  party  of- 
fending in  the  following  cases: 

"(1)  When  any  person  shall  usurp.  Intrude 
into,  or  unlawfully  hold  orlxercise  any  public 
office,  civil  or  military,  or  any  franchiae  within 
this  state,  or  any  office  in  a  corporation  cre- 
ated by  the  authority  of  this  state;  or 

*'{2)  When  any  pubHc  officer,  civil  or  mili- 
tary, shall  have  done  or  suffered  an  act  which, 
by  tbe  provisions  of  law,  shall  make  a  forfel- 
tare  of  his  office;  or, 

"(8)  When  any  association  or  number  of 
persons  shall  act  within  this  state  as  a  corpo- 
ration, without  being  duly  incorporated." 

[21  The  Italicized  word  "or"  In  the  clause 
"or  leave  granted"  reads  "on"  In  the  enrolled 
bill  on  file  in  the  Secretary  of  State's  office. 
The  only  feature  of  the  procedure  that  may 
not  have  been  complied  with  was  tbe  obtain- 
ing of  leave  of  court  to  bring  the  action. 
The  complaint  shows  a  special  Interest  in 
the  actl<Hi  on  the  part  <^  tbe  plaintiff^  to 
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wit,  that  tbtj  are  taxpayera  in  the  two 
school  districts  sought  to  be  absorbed,  and 
that  the  individual  plaintiffs,  Breeden  and 
McMullrai,  are  respectively  residents  of  Bad 
Biver  and  Antdope  dUtricta.  The  mere  fact 
that  injunctive  relief  is  also  sought  does  not 
prevent  the  complaint  being  conaidn^d  as  ap- 
propriate to  quo  warranto.  The  record  does 
not  disclose  a  formal  "leave  of  court"  to 
bring  the  action,  nor,  on  the  otber  band, 
does  it  disclose  that  leave  was  not  granted. 
We  aivehend  that  after  judgment  is  ren- 
dered a  court  should  not  inquire  into  the 
question  wbetbor  permission  of  court  to 
brli^  the  aetlcm  has  been  granted. 

[S]  It  is  next  urged  that  the  court  erred  In 
admitting  in  evidence  the  Judgment  roll  In 
the  case  of  Pierre  end  Ft  Pierre  Bridge  By. 
Co.  v.  Stuart,  supra.  The  proceedings  out 
of  which  that  action  arose  were  averred  to 
he  a  part  of  the  alleged  conspiracy.  The 
weight  that  should  be  giv«i  in  this  oaset  to 
the  record  In  that  casft  was  primarily  for 
the  court  to  determine.  Such  recwd  was 
clearly  adinisslble  under  the  pleadings  in 
this  case. 

[4]  It  is  next  urged  by  appellants  that 
llie  court  erred  in  ^eluding  the  following 
offer  of  testimony  from  the  county  superin- 
tendent of  schools,  and  other  testimony  of  a 
irifpHflr  nature: 

"At  this  time  the  defendants  offered  to  show 
by  the  witness  on  the  stand  that  at  the  meet- 
iag  alreac^  referred  to  by  the  witness  and  at- 
traded  by  electors  from  Bod  Biver  disbriet  as 
stated,  the  general-  anhject  was  discussed  as 
to  the  advisability  and  practicability  of  try- 
ing to  maintain  the  country  school  out  in  Bad 
River  district  and  the  expression  of  all  the 
persons  present  at  that  meeting,  snd  the  state- 
ment of  all  of  the  persons  present  to  the  wit- 
ness on  the  stand  was  that  country,  sehools 
'could  not  be  maintained  over  in  Bad  Biver 
district  and  that  they  would  willingly  pay  a 
tuition  as  high  as  $10  per  month  for  each  pnpil 
for  schooling  In  the  Ft.  Pierre  school,  and  that 
the  witness  attended  this  meeting  and  partioi* 
pated  in  the  meeting  as  county  superintendent 
of  Stanley  county,  and  that  the  witness  in 
preparing  the  plan  Bxbibit  A  for  the  consolida- 
tion of  this  distritt  relied  in  part  upon  the 
sentiment  and  expression  of  this  meeting." 

We  do  not  think  the  ruling  was  prejudicial 
to  the  rit^ts  ot  appellants.  Sudi  proposed 
evidence  had  little^  If  any,  bearing  uptm  the 
Issues. 

[I]  It  is  n»t  urged  that  the  curative  act, 
chapter  47.  laws  of  Special  Ses^n  1920, 
cored  and  made  I^al  the  attempted  con- 
solidatitm.  It  is  sufficient  to  state  that  it 
was  not  the  legislative  Inteait  to  l^llze  a 
fraud.  The  determination  as  to  whether  a 
transaction  was  or  was  not  accomplished  by 
fraud  being  a  prerogative  (tf  the  Judicial 
power  and  not  a  prerogative  of  the  legisla- 
tlve  power,  we  may  not  Infer  an  Intent  on 
the  part  of  the  Legislature  by  the  passage 


of  aald  act  to  make  valid  a  fraudulent  trans- 
action, because  to  do  ao  would  be  to  infer  a 
legislative  #ntent  to  encroa^  upon  the  Ju- 
dicial power. 

{$}  Lastly,  It  Is  claimed  that  the  evidence 
.vras  insufficient  to  justify  the  finding  ot 
fraud  and  conspiracy.  Space  forbids  a  r4- 
mun4  of  the  facts  on  this  question.  In  Wolf- 
gram  V.  Dill,  37  S.  D.  282,  1S7  N.  W.  10fi9r 
this  court  said: 

"True,  there  was  no  direct  evidence  of  a 
conspiracy;  but  that  is  not  materiaL  Oircnm- 
Btantial  evidence  is  competent  to  prove  a  ccm- 
Bpiracy,  and,  if  sufficient  to  convince  th«  jury, 
is  sufficient  in  law." 

Considering  the  geography  of  ttie  districts^ 
the  physical  facts  above  recited,  the  statisti- 
cal matters  recited,  the  record  In  the  former 
case,  and  the  undercover  participation  of 
leading  citizens  of  FL  Pierre  in  the  schone, 
we  cannot  conclude  that  the  dear  pr^>onder- 
ance  of  the  evidence  was  contrary  to  the 
finding  of  the  t^al  court  tiut  I2ie  attempted 
consolidation  was  for  the  purpose  of  dUft- 
ing  the  burden  of  taxation  and  not  for  the 
betterment  of  edncatlmal  fadtitlea. 

The  judgment  and  order  dniylng  new  trial 
are  affirmed. 

SMITH,  J.,  not  sitting. 


la  re  WELCH'S  ESTATE.  (Na.  49Ki.) 

(Saprema  Court  of  South  Dakoti.   Jan.  10; 

1922.) 

Wills  4»355— Conteetaats  held  estopped  to  as- 
sert nonoomplIaRoe  with  statatory  raqalra- 
mants  as  to  proof  of  lost  will. 

Where,  at  the  hearing' of  a  petition  for  the 
probate  of  a  lost  will,  al!  the  parties  in  iatareet 
were  represented  by  their  attorneys,  who  agreed 
to  dispense  with  the  statutory  procedure  (B^. 
Code  1919.  U  3213-3216).  aod  establish  the 
will  by  affidavits,  to  which  the  parties  assented, 
a  subsequent  motion  to  vacate  the  order  pro- 
bating the  will,  on  the  ground  the  court  never 
acquired  jurisdiction,  being  based,  not  on  any- 
thing discovered  since  the  probate,  as  provided 
by  Rev.  Code  1919,  f  3231,  but  on  irreguUtrities 
of  which  movants  knew,  or  were  presumed  to 
have  known,  at  the  time  of  probate,  and  which 
they  then  waived,  was  properly  denied. 

Appeal  from  Circuit  Court,  Meade  County ; 
James  McNenny,  Judge. 

In  the  matter  of  the  estate  of  Therdfe 
Welch,  deceased.  From  a  judgment  denying 
a  motion  by  Zoe  La  Plant  and  others  to  va- 
cate an  order  probating  t3ie  will,  movants  ap- 
peal. Affirmed. 

Bongs  &  Wood,  of  BaiHd  01^.  Jas.  T.  Mo* 
Ouckln,  of  Sundance.  Wya.  and  Hayes  A 
Heffl^,  of  Deodwood,  for  axv^lont 
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Sdirader  ft  Lewis,  of 
SlmonB,  of  Belle  Fourche,  and  Harry  P.  At- 
watw,  of  StnrglB,  for  respondent 


GATES,  J.  Certain  serlouB  matters  of 
practice  are  raised,  but,  wltbont  exiveBSlnK 
an  opinion  thereon,  we  dedde  tbe  case  upon 

the  m»1ts. 

l%ercile  Welch,  a  widow,  a  resident  of 
Meade  county,  died  In  April,  1918.  A  petl- 
tlicm  for  the  probate  of  her  will  was  filed  by 
one  St^hens,  In  which  it  was  recited  that  he 
was  named  as  executor  In  the  will,  that  the 
will  was  In  existence  at  the  time  of  her  death, 
end  that  It  was  accidentally  lost  after  her 
deatlk.  ISie  copy  of  the  will  presented  for 
probate  dlsdoses  that,  aside  from  spedflc 
bequests  to  a  niece,  Shirley  La  Flamme,  and 
also  a  devise  of  the  homestead  to  b&c,  the 
residue  of  the  property  was  devised  and  be- 
queathed to  the  sisters  and  brothers  of  de- 
cedttit,  tIs.;  Zob  La  Plant,  Leocadsfe  Marlon, 
Peter  La  Flamme,  Nazaare  La  Flamme  and 
Lonls  1m  Hammer  At  the  time  of  the  death 
of  testatrix  the  niece,  Shirley  La  Flanmie. 
was  married  to  one  RuenholL  She  died  after 
the  wtu  was  probated.  The  wiU  was  pro- 
bated Jii]y  1,  UOa  At  the  hearing  aU  of  the 
beD^kiarles  under  the  will,  and  all  persons 
who  wonM  have  taken  under  tH»  law  of  suc- 
cession  In  case  Oiere  had  been  no  wlU,  were 
represented. 

Nearly  a.  year  aftor  tba  jsobater  vis.  on 
June  27*  191^  the  brothm  and  siatvs  of 
testatrix  aonsbt  to  contest  the  will,  by  filing 
a  motim  to  racate  the  orda  probating  the 
win,  on  the  grounds  that  the  county  court 
never  acquired  jnrladlctltm  to  make  It,  and 
never  did  legally  make  it,  In  that  the  proof 
of  tbe  lost  will  was  taken  by  affidavits^  in- 
stead of  complying  with  the  section  of  tbe 
statute^  now  saetbm  2213.  Rev.  Code  1919, 
and  liiat  Oie  lost  will  was  not  ^ovad,  even 
by  the  alBdavltB,  to  have  bem  in  existence 
at  die  time  of  testatrix^  death,  nor  ^ored 
to  hare  been  fraudulently  destroyed  In  her 
Nfetfme.  After  a  tiearing  the  motlen  was 
denied  by  the  county  court  An  ajic>eai  there- 
tam  was  taken  to  the  circuit  court  with  like 
result  Thrarefrom  the  brothers  and  sisters 
appealed  to  tbis  court 

Tbe  following  are  among  tbe  findings  of 
tbe  trial  court: 

"The  county  court,  by  its  order,  designated 
May  18,  1918,  at  his  office  at  SturgU,  South 
Dakota,  as  tbe  time  and  place  of  hearing  said 
petition.  Doe  and  legal  notice  of  tbt  hearing 
as  required  by  law  and  the  order  oS  the  court 
wu  duly  given,  both  by  publicaUon  and  mail- 
lag,  to  all  the  heirs,  devioeeB,  and  legatees  un- 
der said  will,  all  of  whom  were  represented  at 
tbe  hearing  by  their  respective  attorneys,  ^ir- 
ley  La  Elamme  Buenhsll  by  Ll  M.  Simons,  and 
John  M.  Stephens  and  appellants  by  Schrtder 
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Rapid  City,  L.  M.  &  Lewis,  all  of  said  appellants,  except  Nazaare 
La  Flamme,  being  personally  present  In  court, 
and  that  Schroder  &  Lewis  were  authorised  to 
so  appear  for  and  represent  appellants. 

"Tbe  court  further  finds  that  at  the  time  set 
for  the  hearing,  the  will  not  having  been 
found,  the  said  attorneys  for  the  respective 
parties  agreed,  In  open  court  to  dispense  with 
the  statutory  procedure  In  sneh  cases  provided, 
and  establish  tbe  same  by  aflldavlts  filed  In  said 
county  court,  to  which  procedure  all  irarsons 
interested  In  the  estate  snd  last  will,  Induding 
appellants,  consented  and  acquiesced;  the  said 
NsKsare  La  Flamme  being  otTe  of  tbe  parties 
who  made  an  affidavit  for  such  parpose  and 
filed  the  same  in  said  eonnty  court 

*^e  court  finds  tibat  on  the  1st  day  of  July, 
1918,  parties  duly  appeared  pnrsoant  to  ad- 
journment in  the  said  county  court  of  Ueade 
county  by  their  respective  attorneys  in  the 
matter  of  tbe  proof  and  probate  of  said  lost  will 
of  Thercile  Welch,  deceased  and  duly  presented 
and  filed  In  said  county  court  writtMi  affidavits 
of  Nazaare  La  Flamme,  NelUe  Home,  John  F. 
Scfarader.  and  Clarence  L.  Lewie,  four  creiUble 
persons,  duly  signed  and  verified  eadi  of 
them,  respectively,  In  proof  of  the  doe  execution 
of  said  lost  win,  its  terms  and  provisions,  and 
that  the  same  was  in  existence  at  the  time  of 
the  death  of  the  said  Therdle  Weldi.  deceased, 
not  destroyed  or  revoked." 


These  findings  are  dearly  sustained  1^  tbe 
evidence.  Little  more  need  be  said  in  order 
to  justly  the  decision  of  the  trial  court,  ex- 
cept that  Uie  irregalarity  complained  in 
that  tbe  provisions  of  the  statute,  now  ap- 
pearing as  sections  3213-3216,  Rev.  Code  1919, 
were  not  strictly  complied  with,  do  not  go  to 
Oie  question  of  the  jurisdletlott  of  the  coun- 
ty court  to  probate  Uie  copy  of  the  wlU,  nor 
does  the  allied  Insuffldaicy  ot  the  evidence 
to  sustain  the  finding  of  the  courity  court  that 
the  will  was  in  exlstoice  at  the  time  of  testa- 
trix's death  present  a  question  going  to  tbe 
Jurisdiction  of  tbe  county  court.  Calhoun 
V.  Bryant  28  S.  D.  206, 138  N.  W.  268. 

All  of  the  parties  in  Interest  whetber  or 
no  there  was  a  will,  were  before  the  court 
end  It  was  competent  tor  them  to  walvo  a 
strict  compliance  as  to  matters  of  procedure. 
Itf  was  also  competent  for  them  to  agree  that 
the  will  waa  in  existence.  If  they  so  chose. 
That  adjudication  then  made  waa  strictly  in 
accordance  with  thdr  thai  vrishes.  The  sub- 
sequent attempted  contest  waa  not  based  upoo 
anything  that  had  been  discovered  since  the 
probate  of  the  will  (Rev.  Code  1919,  {  3281), 
hut  was  based  upon  IrregularitleB  of  which 
they  knew,  or  are  presumed  to  have  known, 
at  the  time  of  probate,  and  which  they  then 
waived.  They  may  not  now  be  heard  to  as- 
sert them. 

Tbe  Judgment  and  order  appealed  fkom 

are  affirmed. 

SMITH,  J.,  not  sitting. 
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ABDENOR  V.  GOULD.     (No.  4885.) 

(Supreme  Ooort  of  South  Dakota.    Jan.  10, 

1922.) 

Trial  ^=3315— Verdict  held  not  a  quoffent  one. 

Where  a  jur?  in  arririiig  at  the  amoant  of 
damages  added  the  amount  thought  proper 
by  each  Juror  and  divided  the  sum  of  these 
amonnta  by  the  number  of  jarore,  but  reaerred 
the  right  to  each  Juror  to  object  to  the  final 
result,  the  method  of  so  determining  the 
amount  of  damages  was  not  illegal,  within  the 
purview  of  Bev.  Code  1919,  8  ^555.  aubd.  2, 
preventing  the  inducing  of  the  jury  to  assent 
to  their  verdict  hy  resort  to  the  determination 
01  chance. 

Appeal  from  Circuit  (Jcrart,  Tripp  (bounty ; 
William  Williamson,  Judge. 

Action  by  Abraham  Abdenor  against  Wil- 
liam Oonld.  From  Judgment  for  plaintiff 
and  an  order  refusing  a  new  trial,  defendant 
appeals.  Judgment  and  order  affirmed. 

Hannett  &  Hannett,  of  WUma,  for  ax^- 
lant 

W.  X  Hooper,  of  Gregwy,  respondent 

WHITING,  J.  This  cause  Is  before  us  oI>- 
on  an  appeal  from  the  Judgment  and  from 
an  order  refusing  a  new  trial.  The  sole 
question  presented  Is  whether  the  Jurors  or 
any  of  them  "were  Induced  to  assent"  to 
th3ir  verdict  "by  a  resort  to  the  determina- 
tion of  chance.'*  Subdivision  2,  8  2555,  R. 
C.  1919,  declares  that  to  so  reach  a  verdict 
Is  misconduct  on  the  part  of  the  Jury  such 
as  win  entitle  the  aggrieved  part^  to  a  new 
trial,  and  also  provides  that  such  miscon- 
duct may  be  proved  by  the  affidavit  of  any 
one  of  the  Jurors. 

About  a  year  after  the  trial,  seven  of  the 
Jurors  made  affidavits  stating  that: 

"The  Jurors  being  unable  to  agree  upon  the 
amount  of  the  dainagea  which  should  be  award- 
ed to  the  plaintiff  in  said  action,  it  was  sug- 
gested by  one  of  the  jurors  that  each  juror 
should  secretly  mark  down  on  paper  ^le 
amount  which  he  judged  that  the  plaintiff  was 
entitled  to  recover,  and  that,  calculating  the 
average  amount  so  set  down  setretly  by  each 
juror,  sudi  average  ao  ascertained  shobld  be 
the  amount  of  the  verdict  which  the  Jury  would 
render  for  the  plaintiff  as  damages  in  said 
action." 

-  Such  affidavits  further  stated,  In  effect, 
that  such  method  was  followed;  the  total 


of  the  several  amonnta  so  secretly  marked 
down  was  divided  by  12,  and  the  amount  so 
ascertained  rendered  as  the  verdict.  That 
to  BO  proceed  would  result  in  a  chance  ver- 
dict, one  which  should  be  set  aside,  was  held 
by  this  court  In  Ivong  v.  Collins,  12  S.  D. 
621,  82  N.  W.  96. 

However,  after  these  affidavits  were  sworn 
to  by  these  seven  Jurors,  four  of  these  sev^ 
made  other  affidavits,  In  which  each  stated: 

"That  this  deponent  has  heretofore  made  an 
affidavit,  but  when  he  made  the  same  he  did 
not  understand  that  affidavit,  but  tlie  facts 
herein  stated  are  true." 

The  facts  In  such  later  afSdavits,  wblch 
are  so  alleged  to  be  the  tme  facts,  and  wtal<di 
are  also  sworn  to  by  three  other  jurors  who- 
were  not  among  the  weven  wiaWwg  the  first, 
affidavits,  are: 

That  after  the  jurors  had  agreed  that  plain- 
tiff was  entitled  to  a  verdict,  "it  was  then  sug- 
gested that  each  juror  write  down  tiie  amount 
which  they  thought  the  plaintiff  was  entitled 
to  recover,  which  was  done  merely  to  ascertain, 
what  each  Juror  considered  reasonable.  Tlat 
each  Juror  reserved  the  right  to  object  dtoolft 
he  think  it  unreasonable.  That  this  was  done,, 
and  the  quotient  was  the  verdict  in  the  case. 
That  after  the  quotient  was  obtained,  the 
jury  considered  the  same*  and  decided  that 
$425  was  a  fair  verdict  and  afterwards  retom- 
ed  it  to  the  court" 

Tbe  party  pr^rln;  the  lata  aflUtaTitfr 
nndoabtedly  (bad  In  mind  the  followlns 
words  of  this  oonrt,  found  in  Lcmg  t.  Ool- 

Uns,  supra: 

"Had  the  method  been  adopted  merely  to 
ascertain  what  each  Juror  considered  reason- 
able, and  each  juror  reserved  to  Umself  tAe 
nght  to  afterwards  object,  should  he  think 
It  unreasonable,  an  h<mest  expreaskm  of  <^dn- 
ion,  free  from  hazard,  chance,  or  lot,  might 
afterwards  be  obtained,  and  In  such  a  case  the- 
verdict  should  sttmd." 

While  the  words  quoted  above  were  •'obi- 
ter dictum,"  we  are  of  the  opinion  that  they 
state  a  sound  rule,  and,  as  stated  by  the 
court  in  Dixon  v.  Fluns,  98  Cal.  384,  33  Pac. 
26S,  20  U  K.  A.  698,  36  Am.  St  Bep.  ISO:. 

"Courts  have  not  been  astute  in  percelrfaig 
sufficient  error  to  set  aside  verdicts  upon  the 
ground  here  relied  upon,  and  evidence  sustain- 
ing the  verdict  has  been  generally  favored." 

The  Jud^ent  and  order  appealed  from. 

are  affirmed. 


^»Tor  other  esMa  Me  mom  topia  and  KBr-NOHBSa  In  all  Kay-NiunbarMI  Digests  aafl  ladexae 


Digitized  by  Google 


MtniL) 


REILLY  V.  LINDEN  at  aL    (No.  23394.) 
(Snprene  Oonrt  of  Mlnnewta.  Dee.  23, 1821.) 

(Syttahut  Ity  the  Owri.) 

J.  ImruM  ^»557— iMtitate  mtvIm  of 
writtn  ■•tiM  of  ooeMont  wtmt  tadonittr 
yollcy  may  be  waived  by  parol. 

Immediate  service  of  written  notice  of  an 
accident,  under  an  indemnity  policy,  may  be 
indved  by  parol,  though  the  policy  contains  a 
clause  that  no  coDdition,  provision,  or  agree 
ment  thereof  shall  be  waived  or  altered  ex- 
cept by  written  indorsement  signed  by  certain 
designated  officers. 

2.  iBsuranoa  «»376(2),  557— Clause  forbid- 
ding waiver  of  conditions  under  Indemnity 
polity  held  not  to  affect  stipulations  to  be 
performed  after  loss. 
The  claase  of  an  indemnity  policy  provid- 
ing that  no  officer,  agrat,  or  other  represent- 
ative  of  the  company  shall  have  power  to 
waive  any  condition  thereof,  except  each  as 
may  be  indoraed  thereon  or  added  Uiereto,  has 
no  reference  to  those  sUpoIations  which  are 
to  be  performed  after  a  loss  has  occarred,  noch 
«a  iMnt  notice  of  the  acddent. 

%.  ■■•■raaoe  «=^I4— lBS«rad  Ht  oonpellod 
to  pay  Judgmeat  to  reoover  froa  iHirar 
dor  ladennlty  poilqy  whora  iHarer  haa  oleet- 
•d  to  defend. 

Where  in  an  indemnity  policy  the  insnrer 
agrees  to  defend  any  suit  brought  to  enforce 
a  claim  for  damages  thereon  nnleaa  it  elects 
-to  effect  a  settlement  thereof,  the  insnrer  by 
assuming  to  defend  an  action  against  the  in- 
aured  Is  rendered  liable  for  the  judgment  op 
to  the  amount  of  the  policy,  and  the  insured 
la  not  compelled  to  Uie  jndgment  in  order 
to  recover  from  the  Insurer, 

4.  Oaraithmeal  4s>42— Whore  Insurer  aaeuaioa 
to  dafead  under  ladomalty  policy,  Judgment 
la  taralahablo  debt  owing  by  iiiBrar  to  in- 
•■rad. 

b  an  action  brought  by  a  third  party 
«gafnnt  the  inanred  under  an  Indemnity  policy, 
iriiere  the  insnrer  aaeomes  the  defense  as  It 
i^reed  to  do  under  the  policy,  a  judgment  In 
the  action  becomes,  as  between  plaintiff,  de- 
fendant, and  tiie  insurer,  a  liability  or  debt 
owing  unconditionally  by  the  insurer  to  the 
insured,  which  may  be  reached  by  garnishment. 

Appeal  from  District  Court,  Ramsey  Coun- 
ts ;  Cbas.  C  Hanpt,  Judge. 

Action  by  William  J.  RelUy,  aa  father  of 
Dorothy  Beilly,  a  minor  against  Rajrmond 
Linden,  In  which  the  Kansas  City  Casualty 
Company  was  garnished.  Verdict  for  plain- 
tiff in  garnishment  proceedings,  and  from  a 
dfO^al  of  an  alternative  motion  for  judgment 
or  new  trial,  the  Casual^  CMupany  appeals. 

Sexton,  Mcwdaimt  &  Kennedy,  (tf  St.  Paul, 
forappeUaat 

Olof  L.  Bruce,  of  UfaineapollB,  and  Chas.  EL 
Bowen,  of  St  Paul,  for  respondent 
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QUINN,  T.  Appellant  Issued  Its  Indemnity 
contract  covering  def«idant's  automobile 
against  loss  by  accident  On  August  31, 1017, 
while  the  policy  was  In  force,  Dorothy  Beilly, 
six  years  of  age,  was  injured  by  the  car.  No 
written  notice  of  the  acddent  was  served 
upon  appellant  until  after  the  summons  and 
complaint  was  served  on  January  2, 1918.  On 
the  following  day  defendant  delivered  a  copy 
of  the  summons  and  complaint,  together  with 
a  notice  of  the  accident  to  appellant's  au- 
thorized representative,  who  directed  him  to 
deliver  them  to  its  attorneys.  The  attorneys 
received  the  summons  and  complaint  and 
took  a  sworn  statement  of  the  accident  from 
the  Insured,  retained  the  summons  and  com- 
plaint for  12  days  pending  Investigation,  and 
on  the  15th  day  of  January  returned  the 
same  to  the  Insured  with  notice  that  appel- 
lant refused  to  defend  the  litigation.  There- 
after the  Insured  employed  counsel,  issue  was 
joined,  and  the  case  Snnlly  placed  u[>on  the 
calendar  for  trial.  Shortly  after  the  action 
was  commenced  Insured  entered  the  army, 
and  no  further  proceedlnRS  were  had  until 
March  24,  1020,  when  judgment  was  entered 
by  stipulation  for  $D,000  in  favor  of  plaintiff 
and  against  defendant,  and  approved  by  the 
court.  There  was  no  collusion  In  procuring  the 
judgment.  On  March  26.  1920,  the  gamidiee 
summons  was  nerved  on  appellant  and  on 
April  17  it  made  disclosure  through  Its  said  at- 
torneys admitting  the  policy,  and  that  it  was 
In  force  at  the  time  of  the  accident  but  dls- 
(dalmlng  any  debt  or  llatdltty  thereon  for  the 
reason  that  no  written  notice  of  the  accid^t 
or  claim  was  served  upon  It  as  provided  there- 
in. Tbereaft^,  upon  motion^  plaintiff  was 
permitted  to  file  a  aupplemnital  complaint 
under  the  prorialons  cd!  O.  S.  1013,  1  7870, 
settins  forth  a  walrec  of  tlie  oonditionB  of 
the  policy  requiring  Immediate  written  notice 
of  the  acddoit,  to  wbicih  appelant  Interposed 
an  answer  all^clng  failnre  of  d^endant  to 
comply  wltlt  the  conditions  of  the  policy  In 
respect  to  siTlng  notice,  that  the  Insured  was 
required  to  pay  the  loss  in  mimey  before  any 
action  would  Ue  against  it  and  that  appellant 
had  never  interfered  with  the  litigation.  The 
court  submitted  ttie  question  of  waivw  to  the 
jury,  and  a  rerdlct  was  retnmed  adverse  to 
appelant  From  an  order  daying  Its  alter- 
natlre  motion  for  Jndgment  or  a  neir  trial, 
appellant  appeals. 

At  the  time  of  the  accident  insured  was  24 
years  of  ege,  in  the  emphQr  of  an  ice  cnnpany, 
and  lived  at  home  with  his  mother.  Henry 
O'Meara  had  transacted  insurance  with  the 
mother  for  a  number  of  yean.  He  solicited, 
onmteralgned,  and  ddivered  the  policy  in 
question  and  is  therein  designated  as  appel- 
lant's authorized  representative.  Th^mothw 
testified  ivon  the  trial,  in  effect  that  on  the 
morning  following  Uio  accident  O'Meara  call- 
ed her  oTer  the  tdephone  and  Informed  her 
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tbat  he  had  seen  an  account  of  the  accident 
in  the  paper,  and  that  be  would  be  over  to  see 
about  It;  that  her  sen  was  at  the  Icehouse; 
tbnt  she  informed  him  of  the  agent's  coming, 
and  that  jie  requefited  her  to  ask  Mr.  O'Meara 
what  action,  he  should  take,  whether  he 
should  glTe  written  notice ;  that  O'Meara  ap- 
I>eared  a  few  hours  later,  Inquired  about  the 
matt^,  and  requested  her  to  call  the  hospi- 
tal and  ask  about  the  child's  c(mdltlon;  that 
she  did  and  Informed  him  oi  the  response; 
that  she  then  told  O'Meara  her  son  had  re- 
quested her  to  ask  him  what  action  he  should 
take  and  whether  he  ^ould  give  written  no- 
tice; that  O'Meara  said  he  should  let  the 
matter  go  and  not  stir  it  up ;  that  there  would 
be  nothing  to  it;  that  the  child  was  not  hurt 
badly ;  that  he  would  take  care  of  defendant 
and  for  him  not  to  bother  about  it  until  suit 
was  brought;  that  this  talk  was  repeated  in 
substance  later  In  the  season  when  the  pre- 
mium payments  were  made.  The  mother's 
testimony  waa  corroborated  In  detail  by  that 
of  Miss  Larsoa  Mr.  O'Meara  was  called  as 
a  witness  and  testified  that  he  called  the 
mother  over  the  telephone  on  the  morning 
following  the  accident,  Inquired  about  it  and 
concerning  the  dhlld,  but  that  he  tcAA  her 
tbat  the  liisured  most  give  written  notice, 
that  he  collected  $25  on  the  premium  Septem- 
ber IS  and  a  like  amount  on  October  20  tcA- 
lowlng  the  accident,  but  that  no  talk  was  had 
at  these  or  at  any  other  times  concerning  the 
accident.  The  verity  of  the  testimony  offered 
by  respondent  upon  tlie  questl(H)  of  a  waiver 
was  conflrmed  by  the  verdict 
The  poUc7  contains  proTidons  as  follows : 

"A.  Written  notice  td  any  accident  and  of 
any  claim  or  suit  resulting  therefrom,  with 
every  summons  or  other  process,  must  be  im- 
mediately forwarded  to  the  home  office  of  the 
company,  or  to  its  authorized  representative." 

"E.  No  action  shall  lie  sgainst  the  company 
to  recover  for  any  loss  or  expense  under  this 
policy  except  for  such  loss  or  expense  as  as- 
sured Bliall  have  actually  sustained  and  paid  in 
money  after  actual  trial  of  the  issue." 

"I.  Mo  condition,  provision,  or  agreement  of 
this  policy  shall  be  waived  or  altered,  except 
by  written  endorsement  attached  hereto  and 
signed  by  the  president,  vice  president,  secre- 
tary or  assistant  secretary  of  tiie  company;  nor 
sfaall  notice  to  any  agent  or  other  person,  nor 
shall  knowledge  possessed  by  any  agent  or 
other  person,  be  held  to  effect  a  waiver  or 
change  in  any  part  of  this  contract." 

It  Is  appar^t  that  the  Insured  followed 
CHeara's  directions  as  detailed  by  the  moth- 
er iqmu  the  stand.  He  remained  quiet  until 
suit  was  brought  On  the  day  following  the 
service  therein  be  took  the  ■ummons  and 
complaint  together  with  a  written  notice  of 
tbe  accident,  to  appdlanf  a  represmtatlTe, 
wbm  be  waa  directed  to  take  the  same  to 
Its  attorneys.  Tbey  accepted  tiie  papers,  and 
took  a  sworn  stat^ent  of  tbe  acddoit  from 


(Minn. 

the  Insured,  without  any  suggeation  that  there 
was  a  lack  of  timdy  written  nottca  Tbe 
attorneys  retained  the  papers  12  days,  when 
they  returned  the  summons  and  complaint 
with  notice  that  appellant  declined  to  de- 
fend tbe  suit. 

[1, 4]  By  tbe  twms  of  the  contract  tbe  Id-  - 
surer  agreed  "to  defend  In  the  name  and  on 
behalf  of  the  assured  any  snlt  brought  to  en- 
force a  claim  tor  damages,  whether  ground- 
less or  not,  •  •  •  unless  or  until  tbe  com- 
pany shall  elect  to  effect  settlement  thereof.** 
The  agreement  to  defend  was  a  part  of  Ibe 
Insurer's  obligation  on  account  of  wblcb  the 
pramlums  were  paid.  Its  refosal  so  to  do 
was  a  violation  ot  the  conditions  of  tbe  con- 
tract The  mere  foct  that  the  insured  accept 
ed  and  acted  upon  the  advice  ot  appeUanl/a 
representative  not  to  give  written  notice  un- 
til suit  was  broni^t  does  not  excuse  aK>ellant 
from  perfonoiug  its  part  of  tbe  agreement 
Whrai  the  Insurer  Issued  Its  policy  It  assumed 
tbe  defense  of  any  action  that  might  be 
l^ugbt  to  recover  damages  occasioned  by  tbe 
automobile  during  the  period  covered  there- 
by, and,  when  it  accepted  tbe  sommons  and 
complaint,  took  a  sworn  statement  from  tbe 
insured,  and  proceeded  te  investigate  the 
case,  it  entered  upon  Oie  defense  tbereof  to 
all  tntents  and  purposes,  and  dioald  not  be 
beard  to  say  tbat  it  in  no  manner  Interfered 
with  fbe  Utlgatlwi.  When  appellant  assumed 
the  defense  it  became  liable  for  any  Judg- 
ment. wbltSOi  might  be  (Stained  Uiereln  np  to 
tbe  amount  of  tbe  policy,  and  the  Inaored 
was  not  compiled  to  pay  tbe  same  in  order 
to  recover.  The  case  ct  Patterson  t.  Adaa, 
119  Minn.  306,  138  N.  W.  281.  48  U  R.  A. 
(X.  8.)  IM.  Is  a  leading  case  upon  tbe  subject 
and  Is  In  point  It  was  there  htAH  that — 

"By  undertakmg  the  defense  the  company 

elected  to  treat  plaintiff's  cause  of  action,  if 
he  had  any.  as  covered  by  its  contract;  and, 
when  it  substituted  itself  and  its  judgment 
for  that  of  the  defendant  both  plaintiff  and 
defendant  have  a  right  to  insist  that  the  final 
judgment  establlihes  the  lialulitT  and  debt  of 
tbe  company  to  the  assured.  The  undertaking 
to  defend  is  9i  no  value,  and  may  be  of  great 
danger,  to  the  assured,  where  he  thus  aban- 
dons ail  control  of  the  suit  to  tbe  company,  if 
it  does  not  mean  that  whatever  liability  Is  ee* 
tablished  shall  be  discharged." 

See  American  Indemnity  Go.  t.  Fellbaum 
fTex.  Civ.  App.)  226  S.  W.  878;  Davies  v. 
Maryland  Casual^  Co,  80  Wash.  6T1,  164 
Pac  1116,  IBS  P&c  1085.  L.  B.  A.  1B16D,  306, 
398 ;  Maryland  Casualty  Go.  v.  Peppar^,  S8 
OkL  SiS,  167  Pac.  108, 14.  B.  A.  1916E1,  DOT; 
Blanton  Kansas  City  Cotton  fiUUs  Go^  etc 
108  Kan.  118,  172  Pac,  967,  L.  B.  A.  1918E1. 
541. 

CI  ,2]  As  a  general  rale  it  Is  head  Oat  n 
clause  in  a  policy  of  Insurance  problUtinff 
any  waiver  unless  indorsed  thereon  retem 
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•«iily  to  tbose  proTlstimi  at  tb»  poller  wliicfa 
•enter  Into  and  torm  a  part  of  the  contract  of 
tnsorance ;  that  It  baa  no  reference  to  ttiose 
stipulations  which  are  to  be  performed  after 
-a  loss  bas  occurred,  such  as  gtving  notice.  14 
R.-0.  L.  1345;  Bnrllngton  Ins.  Co.  v.  Lowery, 
•(rt  Ark.  106,  32  S.  W.  888.  S4  Am.  8t  Rep. 
196;  Wheaton  t.  North  Brltlab  Ins.  Co..  76 
CaL  41S,  18  Pac.  768.  9  .Am.  St.  Rep.  216; 
IPtanklin  Ins.  Go.  t.  Chicago  Ice  Co.,  86  Ud. 
102. 11  Am.  Rept  409.  The  same  rale  applies 
to  the  usual  clause  In  a  poUcjr  that  no  officer, 
agent,  or  other  represaitatlve  of  the  company 
shall  hare  power  to  waive  any  condltlcot  of 
the  policy  except  such  as  may  be  Indorsed 
thereon  or  added  thereto.  In  addition  to  the 
foregoing  authorities,  see  McCollongh  Home 
Ins.  Co.,  155  Cal.  650,  102  Pac.  814, 18  Ann. 
■Cas.  862 ;  Bemhard  v.  Rochester  Herman  Ins. 
Co.,  79  Conn.  388,  65  Atl.  134,  8  Ann.  Cas. 
298;  Washbum-Halllgan  Co.  t.  Merchants' 
Brick  Mut  Fire  Ins.  Co.,  110  Iowa,  423,  81 
N.  W.  707,  80  Am  St.  Rep.  311.  The  role  ap- 
plies in  the  case  at  bar.  A  waiver  of  written 
notice  of  an  accident  under  an  Indemnity 
policy  may  be  inferred  imder  a  variety  of 
•circumstances,  among  which  may  be  mention- 
ed the  act  of  the  insurer  or  its  authorized 
repreaentatlve  in  representing  to  the  insured 
Oiat  wrlttea  notice  is  not  zetiuired  until  suit 
Istnoutfit.  l£cC<^lotigh  V.  Home  Ins.  Co.,  su- 
POL  It  has  been  held  that,  if  the  Insured  UM 
to  bdieve  that  proofs  are  not  required  of  him 
imtfl  prepand  br  ^  iimrer,  thar«  la  m 
waiver.  Waahbum-Hanigan  Oo.  t.  Her^ 
chants  Ins.  Co.,  bd^;  Kenton  Ins.  Oo.  r. 
Wigglnton,  88  Ky.  880k  12  8.  W.  668,  7  U  B. 
A.  81 ;  Hartfdrd  Plre  Ins.  Co.  v.  Keating.  86 
Md.  130,  38  Atl.  29,  63  Am.  St.  Rep.  499.  Ap- 
plying this  rule,  the  Jury  was  warranted  In 
finding  a  waiver  of  the  time  of  funhsblns 
written  notice  of  the  accident  In  Eaoa  v. 
fit.  Paul  nre  Ins.  Co.,  4  S.  D.  639,  57  N.  W. 
919,  46  Am.  St  Rep.  796,  It  was  held  that, 
where  the  Insurer  subjects  the  insured  to  an 
examination  under  oath  as  to  the  loss,  there 
is  a  waiver. 

The  authority  of  the  attorneys  to  act  is 
not  qnaetloned.  They  appeared,  made  the 
diadbsuxe  in  garnlshmrat,  anawered  therein 
4a  behalf  of  appellant,  and  conducted  the  llt- 
Igatlai.  At  the  time  of  the  aocld^it  there 
were  two  7011ns  men  in  the  automobile  who 
shortly  after  the  commencement  of  the  suit 
«ntand  the  army.  This  fact  emphasizes  the 
In^MTtance  of  laroaqpt  actUm  on  the  part  of 
tiw  deCsBMi  It  was  the  appeUant's  dut?  to 
4eteaA  the  anlt^  and  the  abandtnunoit  theratf ' 
■wma  unwamntnd.  It  follows  that  the  finding 
of  a  walw  was  Jostlfied,  and  that  undw  the 
circumstances  tiie  Judgment  was  a  liability 
ct  the  insurer  to  the  insured  sobject  to  gar- 
nishment 

Affirmed. 


KLEINMAN  v.  BANNER  LAUNDRY  CO.  tt  al. 

(No.  23006.) 

(Sapreme  Court  of  Miimesota.  Dec.  23, 1021.) 

(Syttabua  hy  the  Court.) 

1.  Laadlord  aail  teaaal  «=»55(3)-4b  laadlord's 
aotlOB  asalast  teaast  (or  boiler  explotioa,  doo- 
trlne  of  res  ipsa  llquttur  applied. 

The  defendaot  laundrj  company  owned  and 
operated  a  steam  boUer  on  tlie  premises  of  the 
plciotifF  of  which  premises  it  was  the  lessee.  It 
had  exdnsive  control  of  the  operation  and  man- 
agement oi  th«  bofler.  The  boiler  exploded  and 
damaged  the  plaintiff's  property.  In  an  action 
fay  the  idafnttfl  to  recover  dandWM  itf  the  laun- 
dry company  it  is  Md  that  the  res  ^a  loQuitur 
doctrine  applies, 

2.  Landlord  and  tenant  9=»5S  (3)— Allegation  of 
tenant* I  speoHIo  negllgenee  hold  not  to  pre- 
vent applioatlon  of  ret  Ipsa  leenttsr  doelrlaa. 

The  complaint  alleges  the  ultimate  fact  of 
ne^igence  in  the  laundry  company  in  the  eaie^ 
management  and  operation  of  the  iMrfler  and  hi 
its  defective  ooaditioD.  It  further  alleged  spe- 
cific acta  of  negligence.  It  Is  Iwld  that  the  al- 
legation <a  spedfic  acts  of  negUg ence  did  not 
prevent  the  application  of  the  rei  ipsa  loquitur 
doctrine. 

a.  LaaMerd  aad  teaaat  «9S6(8)— la  salt 
against  teaaat  for  bellar  explesloa*  refvsal  ta 
sabalt  abaeaee  of  faaHUe  pleg  Mi  aot  error. 

The  boUer  did  not  have  a  fusible  plug  in  the 
crown  sheet.  The  water  was  some  16  inches 
above  the  cast-iron  plug  that  was  used.  Con- 
ceding that  the  statute  requires  a  fusible  plug 
the  failure  to  provide  it  had  no  causal  connec- 
tion with  the  explosion,  ^e  refusal  of  the 
court  to  submit  the  absence  of  sadi  plug  as  a 
ground  of  negligence  was  correct 

4.  Steasi  «S9»6— in  aetlea  agalaat  Inanrer  for 
danaget  from  boiler  expleilon,  held  that  the 
doetrine  of  res  ipsa  loquitur  did  not  apply. 

Tbe  defendant  casualty  company  did  not 
have  charge  of  the  operation  of  the  boUer.  It 
inspected  the  holler,  and  insured  the  owner.  It 
fixed  the  resisting  power  at  110  pounds.  When 
the  bofler  exploded  it  waa  carrying  a  greater 
load.  It  is  held  that  the  res  Ipsa  loquitur  doe- 
trine  did  not  apply  to  the  casualty  company  and 
that  the  verdict  in  ita  favor  is  sustained. 

Appeal  from  District  Conrt,  Ramsey  Oonn- 
ty ;  OUn  B.  Lewis,  Judge. 

Action  by  A.  D.  Klelnman  against  the  Ban- 
ner lAundry  Company  and  its  Insurer. 
From  an  order  denying  his  motion  for  new 
trial,  pialntiCt  appeals.  Aflirmed  as  to  in- 
surer, and  reversed  as  to  defendant  laundry 
con^pany. 

Walter  a  %andt»  of  St.  Fanl.  and  a  J. 
Oahal^i  of  Minweap<aia^  for  appelant 

Brlgn  Weyl  &  Brlgfs,  of  St  PaoL  tax  v»> 
spondoit  Fiddlty  &  Oasoal^  Oo. 

O.  a.  Holman,  of  St  Paul,  tor  laspondent 
Banna-  Laundry  Co. 


4Bs>Fer  other  oasss  stt  saau  tople  sad  KET.HtniBBR  is  all  Key-Numbsred  Dlfwti  and  ladexas 
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DIBBLL,  J.  Action  by  tbe  plalntlffl  to 
recover  damages  to  bis  property  caused  by 
the  explosion  of  a  boiler.  There  was  a  ver- 
dict  for  tbe  defendants.  The  plaintiff  appeals 
from  the  order  denying  bis  motion  for  a  new 
trial. 

Tbe  plaintiff  was  tbe  owner  of  Improved 
real  property  In  St  l^nl,  Tbe  d^endant 
laundry  company  was  tbe  lessee.  It  ccHi- 
dncted  a  steam  laundry  therein  and  owned 
and  used  in  connection  therewltb  a  lai^ 
tubular  steam  Ix^er.  The  defendant  cas- 
ualty company  was  the  Insurer  of  tbe  laun* 
dry  company  against  damage  caused  by  tbe 
explosion  of  the  boiler. 

[1]  1.  On  July  22, 1919,  a  few  minutes  aft- 
er tbe  plant  closed  at  the  end  of  tbe  day's 
work,  tbe  boiler  exploded  and  damaged  the 
plaintlCTs  building.  The  prlndpel  question 
is  whether  the  doctrine  phrased  in  the  max- 
im res  ipsa  loquitur  applied  and  whether 
the  jury  could  consider  it  In  determining  the 
liability  of  either  one  or  both  of  the  defend- 
ants. The  trial  ootu^  held  that  It  did  not 
ai^ly  and  did  not  present  It  to  the  Jury.  The 
charge  negatived  Its  application. 

In  the  case  of  Banner  Laundry  Co.  t. 
Great  Eastern  Casualty  Co.,  180  N.  W.  007, 
involving  the  same  explosion,  it  was  correct- 
ly suggested  that  by  tbe  welgbt  of  authority 
tbe  res  ipsa  loquitur  doctrine  was  without 
application  to  an  explosion  of  a  steam  boil- 
er; but  a  decision  was  unnecessary  to  a  de* 
termination  of  the  case,  the  evidence  being 
deemed  to  show  that  there  was  no  negligence 
of  the  plaintiff  suing  tbe  Insurance  company, 
and  tbe  question  was  left  open.  It  was  held 
that  the  explosion  was  due  to  the  sticking 
of  tbe  safety  valve  and  that  the  sticking 
was  from  some  unknown  cause  or  was  so  un- 
usual that  negligence  could  not  be  predi- 
cated upon  it.  In  this  case  It  does  not  con- 
clusively appear  that  tbe  explosion  was  from 
a  cause  for  which  tbe  defendant  was  not  li- 
able In  negligence.  Tbe  evidence  Is  not  the 
same.  For  example  there  is  evidence  in  this 
case  that  a  patch  or  half  sheet  put  on  after 
the  boiler  bad  been  used  for  some  years  very 
materially  weakened  Its  strength.  Tbe  evl- 
d»ice  Is  not  of  such  character  that  tbe  res 
Ipsa  doctrine,  If  applicable,  can  be  ignored 
upon  the  ground  that  tbe  la-oof  shows  condu- 
stv^  that  tbe  explosion  came  from  a  non- 
n^llglble  cause. 

The  authorities  relative  to  the  application 
of  res  Ipsa  loquitur  to  boiler  explosions  are 
collected  in  20  R.  C.  L.  102 ;  113  Am.  St  Bep. 
1015;  Ann.  Gas.  1912A.  076;  16  L.  B.  A.  38; 
U  B.  A.  1017E,  186.  We  have  held  that 
doctrine  applicable  where  cars  ran  down 
a  grade  and  collided  with  a  tender,  Olson  v. 
Great  N.  By.  Ca.  68  Minn.  156,  71  N.  W.  6 ; 
Where  an  awnfng  fell,  Waller  v.  Boss,  100 
Minn.  7,  110  N.  W.  252,  12  L.  B.  A.  (N.  8.) 
721,  117  Am.  St  Bep.  661.  10  Ami.  Cas.  716; 
where  the  air  hose  on  a  moving  train  burst 
BosB  v.  Minneapolis,  etc.,  121  Klnn.  863,  141 


N.  W.  487,  Ann.  Cas.  1914D,  02;  where  the 
drawbar  of  a  car  pulled  out  WUes  v.  Great 
N.  By.  Co.,  126  Minn.  348,  147  N.  W.  427; 
where  a  leak  of  gas  from  underground  mains 
did  damage,  Gould  v.  Winona  Gas  Co.*  100 
Minn.  258,  Ul  N.  W.  254,  10  L.  B.  A.  (N.  S.) 
1889;  where  burns  were  caused  by  tbe  tak- 
ing of  an  X-ray,  Jones  v.  Trl  State,  118 
Minn.  217,  186  N.  W.  741,  40  L.  B.  A.  (N.  S.) 
485;  Holt  V.  Ten  Broeck,  134  Minn.  468,  169 
N.  W.  1073,  Ann.  Cas.  19180,  256;  and  where 
there  was  a  breaking  of  a  dam,  Barnard  v. 
Fergus  Falls,  115  Minn.  606.  132  N.  W. 
998 ;  Olty  Water  Power  Co.  v.  Fergus  Falls, 
U3  Minn.  38,  128  N.  W.  817,  82  L.  E.  A.  (N. 
S.)  59,  Ann.  Cas.  1912A.  108. 

Tbe  defendant  laundry  company  owned  the 
boiler  and  had  exclusive  charge  of  its  man- 
ag«nent  and  operation.  Boilers  sometimes 
explode.  Comparing  the  nimiber  of  ex- 
plosions with  the  extent  of  tbe  use  of  boilers^ 
explosions  are  not  frequent  If  they  are 
kept  in  proper  condition  and  repair,  and  if 
they  are  operated  properly,  explosions  are 
unusual.  Whether  the  res  ipsa  doctrine^ 
wblcb  permits  an  Inference  of  negligence 
from  tbe  fact  of  an  explosion,  should  apply 
is  largely  a  question  of  how  Justice  In  w<A 
cases  Is  most  practically  and  fairly  admin- 
istered. There  Is  nothing  legally  Illogical 
in  permitting  the  inference  to  be  drawn. 
Usually  the  -party  Injured  is  without  infor- 
mation upon  which  be  may  with  certainty  al- 
1^  the  exact  cause,  and  la  without  direct 
proof.'  Perhaps  tbe  exact  cause  is  incapable 
of  ascertainment  The  actual  proof,  if  any, 
Is  with  the  party  having  the  management  of 
the  Instrumoitaltty.  These  are  practical 
considerations.  We  think  tbe  Jury  should 
have  beea  permitted  to  draw  an  Inference 
of  negligence  of  the  laundry  company  from 
tbe  oc^rrence  of  tbe  explosion.  Though  tbe 
holding  may  put  us  with  tbe  minority,  we 
are  content  with  it 

It  Is  not  necessary  to  discuss  particularly 
tbe  effect  as  proof  of  tbe  application  of  the 
res  Ipsa  maxim.  Our  holdings  are  not  that 
it  puts  tbe  ultimate  risk  of  nou  persuasion 
upon  the  defendant  While  an  occasional 
expression  may  be  found  indicating  sudi 
view  our  holdings  are  that  the  application 
of  the  rule  does  not  shift  the  ultimate  burden 
of  n^atlvlng  negUgmce  befcure  tbe  Jury  up- 
on the  defendant  but  in  the  ordinary  caa^ 
and  without  saying  that  a  particular  case 
may  not  compel  tbe  direction  of  a  verdict 
one  way  or  the  other,  pormlts  the  Jury  t» 
draw  an  Inference  of  negligence  from  tbe 
result  Keitbley  v.  Hettinger,  133.  Minn.  86, 
157  N.  W.  897,  Ann.  Ca&  1018D,  876;  Holt  v. 
Ten  Broeck.  134  Minn.  468,  159  N.  W.  1073, 
Ann.  Cas.  1918E,  256.  In  both  of  theee  cases 
reference  is  made  to  Sweeney  v.  Erving,  228 
U.  S.  233,  240,  S3  Sup.  Ct  416,  67  L.  Bd. 
815,  Ann.  Cas.  1914D,  906,  where  Justice- 
Pltney  says  that  fbe  meaxdug  of  tm  Ipsa, 
loquitur  la: 
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"That  the  facts  of  the  occurrence  warrant  the 
inference  of  negligence,  not  that  they  compel 
Buch  inference;  that  they  furnish  circumstan- 
tial evidence  of  negligence  where  direct  evi- 
dence of  it  may  be  lacking,  but  It  1b  evidence  to 
be  weighed,  not  neceBflarily  to  be  accepted  aa 
■iiffldent;  that  they  call  for  oxplanation  or  re- 
buttal, not  neeeasarily  that  they  require  it;  that 
thay  make  a  case  to  be  dsdded  bj  the  jury*  not 
that  they  forestall  the  Terdict  Bea  Ipea  loqiil- 
tar,  when  It  appIIeSi  does  not  convert  the  de- 
fendant's general  Issue  into  an  affirmative  de- 
fense. When  all  the  evidence  Is  In,  the  ques- 
tion for  the  Jury  is,  wbetber  the  preponderance 
is  with  the  plalntUf." 

It  may  be  noted  tliat  In  some  cases  In- 
Tolvln?  bailments  we  have  beld  advisedly, 
and  largely  induced  by  practical  coosldera- 
ttoDs,  that  In  the  event  of  loss  or  destrnctlon 
the  burden  is  upon  the  bailee  of  showing  to 
tbe  Jury  freedom  from  negligence.  Steenson 
T.  Flonr  City,  etc.,  144  Minn.  375,  175  N.  W. 
681,  and  cases  cited.  The  relation  of  tbe 
res  Ipsa  doctrine  to  the  burden  of  proof  la 
considered  In  the  notes  in  16  L.  B.  A.  (N.  8.) 
027;  L.  B.  A.  1916A,  930. 

It]  2.  The  defendant  nrges  that,  since  the 
complaint  alleges  spedflc  acts  of  negligence 
the  plaintiff  cannot  recover  by  the  applica- 
tion of  res  Ipsa  loquitur.  There  are  cases 
■o  holding.  We  do  not  follow  them. 

Tbe  complaint  alleges  q)eclflc  acts  of  n^ll' 
gence.  It  allies  also  that  at  the  time  of  the 
ezploBtcm  the  laundry  company  was  In  the 
exclnslTe  possession,  control  and  manage- 
taeat  of  the  boiler  and  that  It  so  n^Ugmtly 
operated,  managed  and  controlled  it  that  It 
exploded  and  i>artially  wrecked  tbe  building; 
and  it  alleges  generally  and  specifically  that 
the  boiler  was  defective  and  imflt  for  use. 
Tbe  pleading  of  ne^Ugeoce  In  general  terms 
was  sufficient  within  the  rtde  stated  in  City 
Water  Power  Go.  t.  Fergus  Falls,  118  Minn. 
83,  128  N.  W.  817,  82  L.  R.  A.  (N.  S.)  59,  Ann. 
Cas.  1912A,  108,  to  permit  reliance  upon  the 
res  Ipsa  doctrine.  The  ultimate  fact  of  neg- 
ligoice  Is  alleged.  By  the  weight  of  author- 
ity the  plaintiff  is  not  denied  the  application 
of  the  res  Ipsa  rule,  though  he  alleges  specif- 
ic acts  of  negligence,  and  fails  of  proof.  If 
he  alleges  negligence  In  general  terms  in  the 
operation,  maintenance  and  care  of  the  In- 
Btrumfflitality  under  tbe  ezcluslTe  control 
and  management  of  the  defendant  doing  the 
mischief.  Cleary  t,  Cavanaugb,  219  MasH, 
281,  106  N.  B.  998;  James  v.  Boston,  etc., 
204  Mass.  158,  90  N.  G.  513;  Gassady  t.  Old 
Colony,  etc,  184  Mass.  156,  68  N.  B.  10,  63 
L.  R.  A.  285;  Walters  v.  Seattle,  etc,  Co.. 
48  Wash.  233,  93  Pac  419,  24  L.  R.  A.  (N. 
80  788;  Eln^a  t.  Toemans,  54  Wash.  465, 
103  Pac  819, 182  Am.  St  Bep.  1121;  Biddle  t. 
RUey.  118  Ark.  206,  176  S.  W.  134,  L.  R.  A. 
1915F,  992 ;  Dearden  v.  San  Pedro,  33  Utah, 
147, 93  Pac  271 ;  Washlngtm,  etc,  Ry,  Ca  ,  t. 
Bonknlght,  113  Ta.  696,  75  S.  B.  1032,  Ann. 
Oas.  1913E,  646;  LoulsrUle,  etc.  v.  Worrell, 
44  Ind.  App.  480,  86  N.  B.  78;  Roberts  t. 
Sierra,  etc,  14  CaL  App.  180,  111  Pac  019, 


BSfT.  The  cases  are  not  In  hannonj.  Taria- 
tlon  oC  language  In  ttw  statemait  oC  tbe 
rule  Is  sometimes  confusing;  and  the  In- 
grafting of  distinctions  upon  <»»  rule  or  the 
other  does  not  always  Indnoe  dearness.  -  The 
cases  are  collated  and  discussed  In  24  Ii.  B. 
A.  (N.  8.)  788.  and  L.  R.  A.  1910F.  982.  The 
wdgbt  of  authority  accords  with  our  holding 
that  the  comi^alnt  permits  the  aptdicatlon  of 
the  res  Ipsa  doctrine  and  our  holding  is  Ui 
oonsoiMtnce  with  our  expressed  view  that  a 
pleading  Is  a  means  to  an  sod  and  that  end 
the  trial  on  all  the  merits. 

[8]  S.  Then  lit  a  claim  of  negligence  be- 
cause of  the  failure  of  the  laundry  company 
to  have  a  fusible  plug  In  tbe  crown  sheet 
The  court  refused  to  submit  aucb  failure  as 
a  ground  of  negligence^  It  m^  be  conceded* 
without  holding,  that  the  reQuirement  of  Q. 
S.  1918,  S  4748,  as  amoided,  applies  to  a 
boiler  insured  and  certified  as  this  one  was. 
and  required  a  fudble  plug.  We  have  not 
gone  through  the  statute.  In  any  event 
there  was  ma  causal  connection  betweoi  the 
absence  of  the  prescribed  plug  and  the  explo- 
sion. It  Is  conceded  that  the  vat«  am&eil 
the  icHvg  by  so  mndi  as  16  Indies.  Tbe  ab- 
sence of  the  kind  of  a  plug  specified  by  tbe 
statute  bad  no  causal  connection  with  the 
explosion. 

[4]  4.  ^nie  defotdant  casualty  ccnnpany 
did  not  have  charge  of  the  operation  of  tbe 
boiler.  Charge  of  <veratl(m  is  an  essential 
to  the  application  of  the  res  ipsa  doctrine. 
Lehman  t.  Dwyer,  etc.,  104  Minn.  190,  116 
N.  W.  352;  McGUllTray  v.  Great  No.  Ry.  Co., 
138  Minn.  278,  164  N.  W.  922.  It  Inspected 
the  boiler  and  insured  the  laundry  company. 
It  passed  the  boiler  as  fit  to  carry  a  load  of 
110  pounds.  It  did  not  accord  to  it  a  higher 
resisting  power.  It  is  found  by  tbe  Jury 
that  when  tbe  eiploelMi  occurred  It  was  car- 
rying a  greater  load.  Apparently  it  was 
carrying  a  much  greater  pressure.  The  res 
ipsa  loquitur  rule  did  not  apply  to  the  casn- 
aity  company.  Whatever  ground  of  action, 
if  any,  tbe  plolntiCt  had  against  tbe  casualty 
company,  and  we  do  not  stop  to  question  or 
discuss  it.  no  error  Inheres  in  tbe  verdict  in 
favor  of  the  company.  The  casualty  com- 
pany has  an  insurance  contract  with  tbe 
laundry  company.  What  the  right  of  the 
parties  to  It  are  if  the  laundry  company  is 
compelled  to  pay  damages  because  of  the  ex- 
plosion is  not  of  present  interest. 

Counsel  for  the  plafntlfT  urges  other  errors 
In  the  charge.  We  have  examined  them  and 
find  none  calling  tor  comment  The  charge 
was  fair  throughout.  -  The  suggestion  of 
counsel  that  there  was  unfairness  td  the 
plaintiff  is  quite  groundless  and  Is  unjust. 
The  charge  was  fair  and  thorough  without 
a  suggestion  of  favoritism. 

The  order  denying  the  plalntlfTa  motion 
for  a  new  trial  is  alBrmed  as  to  the  casualty 
company  and  reversed  as  to  the  laundry 
ocanpany. 
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WILSON  ¥.  WILSON  at  al.  (two  easw). 
SAME  V.  BABCOCK  ■!  al. 

(No*.  22549-22551.) 
<Svpraae  Coart  of  Bilnnesota.  Dee.  30, 1921.) 

fSvUabua  bv  the  Court.) 

1.  PutitlOB  «:=963(3)— Findings  wttmlneil  as 
not  clMLTly  against  the  wnlsht  of  tlm  evldnnen. 

In  an  action  for  the  partition  of  certain  real 
proper^,  based  on  the  claim  by  plaJbatiff  of  an 
undivided  interest  therein  as  the  common-law 
wife  of  the  former  owner,  now  deceased,  it  is 
Beld,  that  the  findings  of  the  trial  court,  to 
the  effect  tlrnt  the  decedent  yras  not  the  owner 
of  the  property  at  the  time  of  or  auhaeqaent 
to  the  common-law  marriage,  and  Uiat  deeds 
executed  ti;  him  prior  thereto  were  delivered 
and  made  effective  at  the  time  of  execution, 
are  not  dearly  against  th«  evidence,  and  must 
be  anatained. 

2.  Reoord  shews  no  rsverillile  srnr. 

The  record  presents  no  reversible  error. 

Appeal  from  District  Conrt,  Blue  Earth 
Counlr;  W.  h.  Cwnstoct,  Judge. 

Actions  by  Amanda  E.  Wilaon  against 
Henry  E.  Wilson  and  others  and  against 
Arthur  F.  Wilsm  and  othws  and  against 
Marritt  W.  Babcock  and  others,  tor  partition 
«C  real  property  were  tried  together,  result- 
ing In  judgment  for  defendants  in  each  case, 
tttsm  whidi  the  plaintiff  aroeals.  Judg- 
ments affirmed. 

Herbert  T.  Park  and  Bo<^wood  it  Uiteh- 
ell,  all  of  hOnneapolis,  for  appellant 
8.  B.  WUson»  at  Mankato,  tm  remtrndants. 

BROWN,  O.  J.  These  several  acticms  for 
the  partition  of  certain  real  property,  in- 
volving the  same  genial  facts,  were  tried  to- 
gether, resulting  in  Judgment  for  tiie  de- 
fendants  In  each,  tram  which  plaintiff  ap- 
pealed. 

It  appears  that  Edward  F.  Wilson  waa 
ftnrmerly  the  ownra  of  the  property,  «HisiBt- 
Ing  of  farm  lands  in  Blue  Earth  county.  On 
June  9,  1908,  he  conveyed  100  acres  thereof 
to  his  SOD  Arthur  F.  Wilson,  d^eudant  in 
one  of  the  actions ;  and  by  deed  bearing  date 
April  2, 1903,  and  a  second  deed  bearing  date 
June  8,  1903,  and  a  third  bearing  date  June 
11,  1903,  he  conveyed  240  acres  of  the  land 
to  his  son  Henry  S.  Wilson,  d^endant  in  the 
flrst-entttled  actltm.  On  March  22,  1900, 
Henry  B.  Wilson  conveyed  80  acres  of  the 
land  fio  conveyed  to  hhn  to  MCTritt  W.  Bab- 
cock, defendant  in  the  third  action.  Imme- 
diately following  the  execution  and  deUvevy 
of  the  deeds  Arthur  and  Henry  entered  Into 
the  poesesslon  of  the  tracts  oonv^ed  to 
th«n,  and  have  stace  contlnuonsly  lived 
thereon  with  their  families,  making  Improve- 


ments, and  paying  the  taxes  assessed  against 
the  same,  except  Qiat  H«iry  8urr»dered  to 
Babcodk  the  80  so  sold  and  conveyed  to  bim. 
One  of  the  considerations  for  the  deeds  to 
the  sons  was  thtfr  agreement  to  pay  Wilson 
annually  |1  per  acre  tot  the  land  conv  ved  to 
each  during  the  remainda  of  his  life,  niey 
have  compiled  with  that  agreemmt,  though 
it  was  not  the  scde  conrtd«aUon  supporting 
the  transaction. 

Plaintiff's  alleged  tlUe  and  interest  in  the 
lands  and  her  asserted  right  to  a  partition 
thereof  are  founded  on  the  claim  that  prior  to 
the  execution  and  delivery  of  the  deeds  Just 
referred  to  she  had  become  and  thereafter  and 
until  his  drath  In  1917  remained  the  conmion- 
law  wife  of  the  senior  Wilson;  that  by  such 
relation  she  became  vested  with  an  interest 
in  the  lands  prior  to  the  transfer,  to  which 
she  did  not  assent  in  writing  or  otherwise. 
She  fixed  January  25, 1903,  as  the  date  of  the 
orighi  of  those  relations.  Defendants  offer- 
ed evldmce  tending  to  show  tliat  the  rela- 
tionship, to  c<msUtute  a  cotomon-law  marri- 
age, did  not  commence.  If  at  all,  until  July 
4,  1903.  In  reepcms^  and  to  obviate  the  ef- 
fect of  that  evidence  iriaintlCf  further  claims 
that  the  deeds  thou^  executed  prior  to  that 
date,  were  not  In  fact  dellvwed  until  long 
th^eaftw;  therefore  that, her  ri^Qits  as  Oie 
widow  of  Wilson  have  jvlority,  thou^  July 
4th  be  conceded  the  date  of  the  marriage. 
Wilson  died  intestate. 

Upon  the  issues  thns  presented  the  trial 
ooivt  foond,  amoig  oHier  ttatngs: 

'*That  no  marriage  ceremony  was  ever  had 
by  and  between  said  Edward  F.  Wilson  and 
Amanda  A.  Notestein  [plalntiffl,  and  tiiat  no 
agreement  In  writing  or  In  the  presence  «f 
witnesses  was  ever  entered  by  and  between 
said  parties,  but  that  from  and  after  a  time 
shortly  subsequent  to  the  4Ui  day  of  July;  1908, 
the  said  Edward  F.  Wilson  and  Amanda  A. 
Notestein  continuously  lived  together  in  com- 
mon assodation  In  the  same  dwelling  and  in 
outward  appearances  utA  in  their  relations  to 
other  persons  conducted  themsalTSS  hsMtusIly 
as  hnsbsnd  and  wife.** 

The  court  further  found  that  the  transfer 
of  the  land  by  Wilson  was  made  tor  a  good 
and  valuable  ctmsideratirai,  and  in  consum- 
mation of  a  prior  v^bal  agreement  to  do  a» 
upon  certain  conditiMis,  not  necessary  to  here 
state,  which  the  sons  had  kept  and  perform- 
ed. The  findings  of  the  court  are  also  to  the 
effect  that  the  deeds  were  d^verad  to  the 
grantees  on  the  date  of  the  execution.  From 
all  of  which  the  court  concluded  as  a  matter 
of  law  that  plaintiff  has  no  Interest  in  ttM 
lands;  and  Judgment  was  ofdered  t3iat  die 
take  notiiing  by  tiie  acthms,  and  that  dcftnd- 
ants  have  Judgment  dismissing  the  complaint 
in'eacb,  with  costs  of  salt 

Tbe  assignments  of  error  presmt,  amtrng 
others,  the  questifms:  (1)  Whethor  the  flnd- 


C=s)For  other  esM  m«  eune  tople  ana  KBT-NUKBBB  in  all  Ker-Ninabwe4  Olgesta  sad  ladtaes 

*      Digitized  by  Google 


MbUL) 


WILSON  WILSOir 
N.W.) 


127 


Ings  ot  OA  trial  court  to  the  etPect  tbat  the 
rii^tB  of  plaintiff  as  flie  commoii'law  wife 
of  deoBdwt  originated  od  July  4,  190B,  and 
notjnlortbscflto;  and  (2)  wbeOwr  tbe  finding 
that  tbe  deeds  ware  dtilrered  on  the  data  ot 
execution  are  sustained  by  the  erldence. 

Our  omeluBlai  la  Hiat  the  findings  Mve 
the  necessary  siippwt  in  the  evidence,  and 
as  the  facts  found  control  the  result  in  this 
court  we  i>ass  without  comment  other  gener- 
hl  but  not  dedslve  iMlnts  discussed  in  tbe 
briefs.  The  findings  are  sufficiently  ^>eciflc 
in  both  form  and  substance. 

[1]  L  It  appears  that  at  the  time  of  the 
transfer  and  conveyance  of  tlie  land  Wilsm 
was  and  for  some  three  years  prior  thereto 
had  been  a  widower,  residing  with  his  grown 
children  in  Blue  Earth  county.  In  Decem- 
ber, 902,  a  few  months  before  the  date  of 
tbe  deeds,  he  adTertlsed  in  the  nswepapers 
for  a  middle-aged  well-to-do  wif&  The  ad- 
vertisement was  signed  in  the  name  of  "B. 
F.  Potter."  It  came  to  tbe  notice  of  idaintifC; 
and  she  answered  by  letter.  This  was  fol< 
lowed  by  correspondence,  which  resulted, 
after  Wilson  bad  made  known  bis  true 
name,  in  a  meeting  of  the  parties  f<Nr  verbal 
n^tiatlons  at  tbe  residence  of  plaintiff  in 
Minneapolis  at  about  Christmas  time  in  De- 
cember, 1902.  It  Is  claimed  by  plaintiff  that 
soon  after  this  personal  conference  It  was 
mutually  agreed  between  the  parties  that 
they  would  become  husband  and  wife;  that 
in  the  latter  part  of  January,  1903,  the 
MTSODCnt  was  consummated  and  put  Into 
operation  and  ^ect,  and  tbaf  th^  then 
commenced  living  togethw  in  that  r^tlcrn. 
Both  parttes  aivear  to  have  heea  of  good 
character,  though  they  adc^ted  an  unusuiU 
method  of  tonulng  the  marriage  contract 
between  metn.  Plaintiff  bad  a  son  and 
daughter,  both  mairied,  ^llo  defsnaant  had 
two  BonB  and  two  daughters,  Ukev^  mar- 
ried. At  the  time  In  onestlon  plalntifl  was 
SSandWDsonTSyearsof  age;  thougjh  Wilson 
thought,  as  disclosed  by  one  of  bis  letters  to 
plaintiff,  that  by  an  application  of  a  little 
hair  dye  he  could  measure  up  in  appearance 
with  a  man  of  40  years.  There  was  as  found 
by  the  trial  coort,  no  written  agreement  of 
marriage,  nor  one  entered  Into  in  the  pres- 
ence of  witnesses,  and  whatever  arrange- 
mmtB  were  made  on  the  subject  Is  shown 
only  by  the  acts  and  conduct  of  the  parties 
in  their  continued  living  together  and  hold- 
ing themselves  out  as  husband  and  wife. 
There  was  a  public  announcement  of  a  mar- 
riage between  them  on  July  4,  1003,  and 
from  that  date  the  relatives,  particularly  the 
sons  and  daughters  of  W^llson,  supiKwed  that 
a  marriage  in  fact  bad  been  entered  into, 
and  the  situation  was  accepted  by  them 
In  that  light;  the  s<m  of  plaintiff  understood 
that  a  wedding  tiad  taken  place  prior  to  that 
date.  There  is  evidence  of  statements  claim- 
ed to  have  been  made  by  plaintlfl  to  the  ef- 


fect that  the  marriage  relation  was  entered 
Into  on  that  date;  and  It  further  aKKoni 
without  dispute,  that  a  'hon^moon  trip  was 
thm  taken  the  newiy-weds  on  a  river  steam- ' 
boat  in  celebration  of  the  hap^  erait  One 
of  the  local  newqwpers  pobllshed  in  tlie  vi- 
cinity of  Wilson's  residence  announced  the 
wedding  at  tbe  time,  though  none  had  in 
fact  taken  place.  But  subsequwt  to  the  death 
of  Wilson  plaintiff  dalmed  an  earlier  date 
for  the  commencement  of  their  relations,  a 
date  prior  to  the  execution  of  the  deeds  con- 
veying the  land  to  defendants,  each  of  which 
contained  tbe  recital  or  statemait  that  Wil- 
son was  then  a  single  mao. 

We  need  not  go  further  into  tbe  facts  or 
discuss  the  evidence  In  detail;  It  is  quite 
voliunlnous.  What  has  been  said  cov«i3  the 
case  in  a  g^eral  way,  and  that  is  sufficient, 
for  we  are  not  required  to  demonstrate  the 
correctness  of  the  conclusions  of  the  trial 
court  In  respect  to  its  findings  of  fact 
Carver  v.  Bagley,  TO  Minn.  114,  81  N.  W., 
757;  Bamum  v.  Jefferson,  100  Minn.  1,  122 
N.  W.  463.  Upm  the  i^votal  question,  the 
date  of  the  alleged  marriage,  the  evidence 
is  not  dear;  it  is  conflicting,  presenting  a 
single  question  of  fact,  unmixed  with  legal 
entan^ements.  We  have  considered  it  In  the 
light  of  the  arguments  of  counsel  with  care, 
and  are  unable  to  reach  the  conclusion  that 
the  view  taken  by  the  learned  trial  Judge  Is 
either  clearly,  or,  as  sometimes  expressed, 
manlf  estiy  against  the  evidence.  Tbe  finding 
therefore  that  the  marriage  agreement  be- 
tween tbe  pafrties  was  not  entered  into  until 
after  July  4,  1903,  must  be  sustained.  Die 
evidence  will  not  Justify  interference  by  this 
court 

2.  Since  tbe  riigfats  ot  plaintlfl  aooued  snb- 
sequent  to'^t  date,  we  have  only  to  inquire 
in  taking  leave  of  the  case  whether  the 
deeds,  previously  executed,  were  ddlvered 
to  the  grantees  at  that  time,  or  rather 
whether  the  findings  of  the  trial  court  that 
they  were  delivered  at  the  time  of  the  ex- 
ecaH<m  are  clearly  against  the  pr^ixHiderunce 
of  the  evidCTice  We  find,  as  upon  the  other 
.quesUrai,  no  suflBrient  reason  for  interfer- 
ence wltli  the  conclusions  ot  the  trial  court 
As  hwetofbre  stated,  one  of  the  considera- 
tions for  the  deeds  was  an  agreement  by  the 
grantees  to  luy  to  WUson  diulng  bis  life  an 
annual  rental  for  the  land  equal  to  $1  per 
acre.  That  agreement  was  not  expressed  in 
the  deeds,  nor  in  any  other  writing,  so  far 
as  the  record  inftanns  us.  But  it  was  par- 
formed  by  defendants,  of  which  there  ia  no 
dispute.  But  several  years  after  the  deeds ' 
were  executed,  for  gome  reason  not  clearly 
dlsclOBed,  Wilson  requested  that  the  agree- 
ment  be  put  In  writing.  That  was  satisfac- 
tory to  all  concerned,  and  In  Novunber,  1908, 
an  attorney  was  employed  for  that  service. 
A  written  contract  was  prepared  in  which 
the  prior  execution  at  the  deeds  to  both 
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Hairy  and  Aitlmr  wu  lefierred  tc^  oomded 
with  the  Btateuent,  and  said  deed  has  not 
been  delivered  until  this  day.  This  counsd 
for  plaintiff  tn^;es  with  some  force  as  a  dear 
admission  that  the  deeds  had  not  previous- 
ly been  deuvered.  Soma  letters  writtm  by 
Arthur  to  his  father  are  referred  to  for  like 
admissions.  But  we  think  that  the  eridentt* 
ary  force  of  the  evidence  was  for  the  trial 
court  It  Is  not  dear  why  the  redtal  of 
nondelivery  of  the  deeds  was  Inserted  In  the 
contract.  It  does  not  ai^>ear  that  any  c<m- 
t rover sy  existed  on  the  subject,  and  the  ob- 
ject of  reducing  the  rental  agreonent  to 
writing  was  evidently  to  provide  ivedflc 
wrlttoi  evidence  on  that  subject  Frwn  the 
testimony  of  defendants,  whose  veradty  was 
for  the  trial  court  it  Is  clear  that  the  deeds 
had  in  fact  previously  been  ddlvered,  and 
they  testified  that  the  dause  referred  to  was 
not  under  discussion  at  the  time,  and  they 
did  not  know  that  It  had  been  Incorporated 

r  In  the  writing.  The  redtal  is  no  doubt  evi- 
dence in  support  of  the  cont^tlon  that  de- 
livery of  the  deeds  was  not  made  until  the 
agreement  was  so  reduced  to  writing,  but 
clearly  not  conclusive.  In  fact,  it  would  seem 
no  more  oonduslve  on  the  facts  disclosed 
than  the  r^tal  in  the  deeds  that  WilHon  on 
the  date  thereof  was  a  single  man.  Of 
course  that  recital  Is  not  binding  on  plain- 
tiff, and  perhaps  not  evidence  against  her, 
though,  brushing  aside  technical  rules,  It  In- 
dicates Wilson's  view  of  the  rdatlons  be- 
tween them  at  that  time.  The  letter  writ- 
ten by  plaintiff's  daughter  In  February,  1903. 
ETxhiblt  S,  was  properly,  tfcduded  as  hearsay 
and  Incompetent 

[2]  This  covers  the  case  and  all  ttiat  need 
be  said  In  dlsposhig  of  the  appeaL  The  evi- 
dence has  been  carefully  considered,  and 
found  not  dearly  against  the  findings  of  the 
trial  court  and  there  the  matter  must  rest; 

*the  record  presents  no  reversible  enca,  and 
the  judgments  appealed  from  are  tlrarefare 
affirmed.  It  la  so  nxA&ced. 


NAFTALIN  V.  LA  SALLE  HOLDINQ  CO. 
(No.  22538.) 

(Supreme  Court  of  Bfinnesota.  Dee;  S<^  1921.) 

fSvUahiu      the  Court.} 

I.  Evidence  ^=»44l(ll)— AUoflatlos  of  agree- 
ment  to  extend  date  until  there  was  tuffl- 
olent  noney  In  maker's  treassry  hdd  not  a 
defense  to  note. 
An  alleged  agreement  made  at  the  time  of 
the  exeoition  of  a  promissory  note,  that  the 
due  date  thereof  should  be  extended  until  there 
was  saffident  money  in  the  treasury  of  the 
maker  to  pay  the  same,  Is  not  a  legal  defense 


when  suit  Is  brooflit  n  the  note  at  its  mata- 
rlty. 

2.  AoHoa  ^69— That  ehlloellOB  may  grow  est 
ef  pending  eqslty  snit  Is  no  grennd  far  stitf 
of  aotioD  H  nste,  wbers  anwar  dees  net  al- 
lege plalatWs  Insolveaey. 

Tbe  pwdencT  ol  an  equity  salt  between 
the  parties,  the  issnes  <tf  which  do  not  affect 

the  right  to  judgment  upon  the  note,  is  no  de- 
fense. Nor  is  defendant  entitled  to  a  stay 
in  this  action  on  the  theory  that  some  claim 
against  plaiDtiff  may  grow  out  of  the  deter- 
mination of  the  equity  suit  for  the  amended 
answer  contains  no  allegstion  of  insolvent  of 
plaintiff. 

3.  Appeal  and  orror  «=s>882(l8)— Defendant 
cannot  complain  that  false  Issne  tendered 
was  80  charaoterized  by  court. 

Defendant  cannot  complain  that  a  conced- 
edly  false  issue  tendered  by  it  was  so  eharae- 
terized  in  the  order  of  the  court 

4.  Pleading  «=;>359— Answer  alleging  agree- 
ment for  deferring  tine  sf  payment  held 
properly  stricken  as  sham. 

The  amended  answer  was  propeily  stricken, 
and  Judgment  ordered  for  pTs^ntiff. 

Appeal  from  District  Court  Hennqla 
County;  H.  D.  Dickinson,  Ju^ie. 

Action  by  H.  B.  NaftaUn  against  the  La 
Salle  Holding  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Lonia  It.  Swarthy  of  MlnneopoUi^  fw  ap- 
pellant 

Shearer,  Byard  *  Trogner,  of  MliiiKwp<aiB. 

for  respondent 

HOLT,  J.  In  a  suit  on  a  promissory  note 
the  amended  answer  was  struck  out  as  sham 
and  frlv<douB,  and  judgment  ordered  for 
plaintiff.  The  appeal  is  from  the  judgment 

£1]  The  stricken  pleading  alleged  as  a  de- 
fense an  agreement  by  plaintiff  to  extend 
the  time  of  the  note,  and  the  pendency  of 
an  equity  action  between  the  parties  hereto, 
which  It  is  claimed  must  first  be  determined 
in  order  for  defendant  to  safely  use  the 
funds  now  in  the  treasury  to  pay  the  note. 
It  Is  also  allied  that  plaintiff  had  subscrib- 
ed for  shares  of  the  increased  capital  stock 
of  defendant  the  validity  of  which  issue  of 
stock  Is  involved  in  the  equity  suit 

Plaintiff  Is  a  stockholder  in  defendant^,  a 
corporation  which  erected  and  operates  an 
office  building  In  Minneapolis.  It  appears 
that  defendant  needed  funds  to  erect  the 
building,  and  tbe  stockholders  lent  the  cor^ 
poration  $90,000.  The  note  in  suit  represents 
the  money  plaintiff  loaned  defendant  The 
amended  answer  admits  the  execution  of  the 
note  on  August  19. 1918,  "and  aUeges  that  al- 
though the  due  date  on  said  note  la  written 
that  the  same  should  be  paid  one  and  one-half 
years  after  date  thereof,  in  truth  and  in  fact, 
said  plaintiff  and  defendant  mtravd  Into  an 
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agreemcat  at  the  time  of  tbe  executUm  and 
delivery  of  said  note  wherein  and  whereby 
it  was  agreed  by  and  betweoi  plalntUT  and 
defendant  that  the  payment  of  the  said 
promissory  note  should  and  would  be  estoid- 
ed  from  time  to  time  until  there  was  a  suffi- 
dmt  amount  of  money  in  the  treasury  of 
the  defendant  company  with  which  to  pay 
the  said  promissory  note,  after  first  paying 
all  of  the  r^ular  fixed  charges  and  obliga- 
tions of  tbe  defendant,  such  as  taxes,  ground 
rent.  Interest  on  mortgages,  and  tbe  upkeep 
and  maintenance  ct  the  property  of  tbe  de- 
fendant company,  and  there  la  not  aufflclent 
money  In  the  treasury  of  the  defendant  com- 
pany with  which  to  pay  said  note,  after  first 
paying  the  fixed  charges." 

Mo  anthoritiea  need  be  cited,  and  no  l^;al 
^inc^Oes  invoked,  to  show  the  forgoing  to 
be  a  sham  defense.  Tbe  proof  of  such  con- 
temptwaneoUB  agreement  would  not  be  ad- 
mUnible  to  vary  and  contradict  the  terms  of 
the  note. 

There  Is  a  furttter  aU^tlm  that  in  the 
first  part  of  July,  1020,  plaintiff,  for  a  valu- 
able consideration,  agreed  with  defttidant 
and  the  other  stocUKMers  to  extend  pay- 
ment  until  the  company  could  raise  snffldent 
mcsuy  to  ^aj  all  l&e  stockholdws  ttie  f90,000 
borrowed  from  them.  That  this  attempted 
defense  is  sham  and  Mvcdous  Is  patent;  for 
when,  oa  the  oral  agreonentr  defemdant's 
comiBel  was  requested  to  point  to  anything 
In  the -record  to  substantiate  the  good  faith 
of  Oie  auction,  he  could  only  suggest  a  res- 
olution f6nnd  In  defendant's  minutes  of  July 
7,  1920,  to  this  effect: 

"Be solved  further,  that,  if  neceisary,  an 
fltctension  of  tim«  be  obtained  from  tbe  credi- 
tors of  tlie  corporation  for  the  purpose  of 
cairyittg  the  rseolntioa  to  sell  stock  into  ef- 
fect so  that  the  mtmey  can  be  collected  for  use 
Jb  piyment  of  the  obligatiooB,  bat  in  no  erent 
afaidl  an  sxtmdon  be  obtained  and  the  time  for 
recmvlni  payment  for  the  sale  of  stock  be 
extended  beyond  janaaiy  10,  19ZI." 

This  is  far  from  indicating  an  extension 
obtained.  It  is  not  even  claimed  that  plain- 
tiff was  present  when  the  resolution  was 
passed.  Furthermore,  if  there  had  been  an 
extmaion  pursuant  thereto,  it  would  not  be 
applicable  to  this  note  whi<^  did  not  fall 
due  until  February  19,  1921,  more  than  a 
month  after  the  expiration  of  the  proposed 
extension.  Alike  devoid  of  legal  merit  are 
tbe  allegations  of  an  agreement  to  extend 
the  time  until  the  equity  suit  referred  to 
shall  be  determined.  An  agreement  of  the 
sort  with  a  corporation  would  naturally  ap- 
pear In  its  minutes,  or  records,  or  by  some 
written  instrumoit.  The  secretary  of  de- 
fendant, who  is  also  its  attorney,  upon  a 
previous  motion,  on  whI<A  the  original  an- 
swer  was  stricken  as  sham  and  frivolous, 
made  a  lengthy  affidavit  In  respect  to  what 
defendant's  minutes,  records,  and  documents 
show,  but  therein  is  no  mentim  of  any  agre^ 


meat  tot  eztensUm  of  the  time  of  payment 
of  this  note.  And.  on  the  motion  to  strike 
out  the  amended  answer,  no  counter  affidavit 
whatever  from  him  or  from  any  other  officer 
or  agent  of  defendant  was  adduced;  hence 
tiie  supporting  affidavits  of  plaintiff  must  be 
taken  as  true  to  the  effect  that  no  agreement 
of  extenslMi  of  time  was  ever  made  with 
plaintiff  either  expressly  or  Imj^ledly. 

[2]  The  auctions  in  respect  to  tbe  equity 
suit,  brought  by  plaintiff  long  before  this 
action,  to  set  aside  the  Issue  and  sale  of  an 
increased  capital  stock  of  defendant,  do  not 
furnish  a  defense  herein.  It  appears  con- 
clusively that  plaintiff  offered  to  dismiss  the 
equity  suit  if  the  note  was  paid.  But  de- 
fendant Insisted  that  he  not  only  dismiss 
that  suit  on  the  merits,  but  also  obtain  re- 
leases from  other  stockholders  ratifying 
what  defendant  bad  done  with  r^rence  to 
the  Increased  capital  stock  issue,  lliat  ac- 
tion was  brought  by  plaintiff  individually, 
and  not  in  behalf  of  any  othw  stoi^holder, 
and  he  conld  effectually  dismiss  It  before 
trial.  But,  that  aside,  we  fall  to  see  any 
dement  of  a  defense  or  estoppel  In  the  equity 
suit  which  may  be  pleaded  in  this  action,  or 
any'  right  to  a  stay  herefn  until  the  determi- 
nation of  the  equity  suit;  for,  whether  [daln- 
tlff  or  deffflidant  prevails  therein,  the  legal 
right  to  recover  on  this  note  remains  abso- 
lutely the  same.  Th«e  is  no  equity  Involved; 
no  insolvency  ideaded  which  would  entitle  de- 
foidant  to  a  stay  under  the  rule  in  Richard- 
son V.  Merrltt,  74  Minn.  854,  77  N.  W.  234, 
40T,  968.  or  American  Hardwood  Lumber  Co. 
V.  Joannin-Hansen  Co..  99  Minn.  806, 100-N. 
W.  403,  9  Ann.  Cas.  477, 

That  defendant  Is  indebted  to  others,  or 
that  It  has  no  funds  to  use  for  the  pay- 
ment of  the  note,  or  that  it  might  be  forced 
into  bankruptcy  on  account  of  plaintiff,  a 
stockholder,  Insisting  upon  placing  the  note 
in  Judgmait,  surely,  dora  not,  singly  or  com- 
bined, constitute  a  legal  defense.  This  note 
Is  not  made  payable  out  of  any  special  fund. 

[3]  Complaint  is  made  because  the  court 
found  that  900  shares  of  the  increased  capital 
stock  of  defendant  had  been  sold  and  the 
full  par  value  of  $90,000  paid  to  defendant 
prior  to  the  bringing  of  the  action.  It  was 
true.  Plaintiff's  affidavits  to  this  effect  went 
wholly  unchallenged.  Defendant  tendered 
the  issue  of  its  inability  to  collect  the  $00,- 
000  because  of  the  pendency  of  the  equity 
suit,  and  when  this  Issue  is  virtually  con- 
ceded to  be  false  it  has  only  itself  to  blame 
If  any  harm  results  from  the  recitation  in 
the  order  of  the  fact  that  It  has  sold  the 
Increased  stock  issue  and  received  the  full 
par  value  therefor,  viz.  |90,000.  ' 

[4]  The  amended  answer  was  a  second  at- 
tempt to  state  a  defense.  We  think  it  signal- 
ly failed;  and  from  tbe  whole  record  it  is 
80  clear  that  defendant  has  no  legal  defense 
that  the  court  rightly  directed  Judgment 
witboat  permitting  any  Cnrthor  attempts  to 
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ptflMDt  Bham,  false  and  frivotoas  isanea. 
Towne  V.  Dunn,  US  Mian.  143,  126  N.  W. 
562  la  in  point 
Tbe  Judsment  ia  affirmed. 


FARMERSP  CO-OP.  EQUITY  CO.  v.  PAYNE, 
Aiaat.   (No.  22361.)- 

(Supreme  Court  of  Minnesota.  Dee.  16,  1921.) 

(SyUaTnu  by  Editorial  Staf.) 

Railroads  «»33(2)— Sarvloe  of  preoese  oa  w- 
Moltlng  agent  of  foralga  railway  valid. 

Serrice  of  summons  under  Qen.  St.  1913,  f 
7735,  upon  a  soliciting  freight  or  passenger 
agent  of  a  foreign  railway  company,  doing 
no  business  in  tbe  state  except  to  solidt  traf- 
fic over  linea  outside  the  state,  confers  juris- 
dictiwi,  and  Is  not  in  contrarentian  vi  the  fed- 
eral Constitutio&. 

Appeal  from  Municipal  Gonrt  ot  Minneap- 
olis; O.  Ifc  Smttb,  Jndge. 

Action  by  the  Fanners*  Oo-operatlve 
Kqtilt;  Company  against  John  Barton  Payne, 
as  Agent  under  tbe  Transportation  Act  (41 
Stat  456).  Judgment  for  plaintltft  and  de- 
f«idant  appeals.  AfBimed. 

Failcy,  McMaekln,  Quinn  &  Swan,  of  St 
Paul  (Gardner  LAthrop  and  Homer  W.  Davia, 
hotb  of  Chicago,  DI.,  of  counsel),  tm  appel- 
lant 

Ales  KaDto*,  of  Minneapolis,  for  reapond- 
ent 

PHB  OUBXAM.  The  defendant  wpeals 
from  a  Judgment  readered  by  the  municipal 
court  of  the  dty  of  Minneapolis  for  tbe  loss, 
while  in  transit,  of  a  quantity  of  grain  ship- 
ped from  Isabel,  Kan.,  to  Hutchinson,  Kan., 
over  the  Atcblson,  Topeka  &  Santa  Ball- 
way  while  under  federal  control.  The  rail- 
way company  neither  owna  nor  t^eratea  any 
line  ot  railway  in  this  statet  but  maintains, 
in  this  state,  an  agent  for'  the  solicitation 
of  freight  and  passeogn  traffic  orer  Ua  lines 
outside  of  this  state.  It  does  no  bualness  in 
this  state  except  to  maintain  such  resident 
agent  and  8oll<dt  such  traffic  Tbe  summons 
and  complaint  were  served  on  this  agent 
under  end  pursuant  to  section  7735  of  the 
Qeneral  Statutes  of  1013,  which  provides : 

"That  any  foreign  corporation  having  an 
agent  in  this  state  for  thtf  solicitation  of 
freight  and  passenger  traffic  or  either  thereof 
over  its  lines  oat^de  of  this  state,  may  be 
carved  with  summons  by  delivering  a  copy 
thereof  to  such  agent" 

The  defendant  rests  bis  appeal  on  the  con- 
tention that.  In  so  far  as  the  statute  provides 
that  service  on  a  soliciting  fr^e^t  or  passoi- 
ger  agent  Shall  confer  Jurisdiction  ovtx  a 


for^gn  railway  company  which  does  no  busi- 
ness in  this  state  exce$)t  to  solicit  findtfbt  and 
passmger  traffic  tberdn  for  ita  linea  outside 
of  the  state,  tilie  atatote  emttavoiea  the  fed- 
eral constitution,  and  is  roiA.  TUB  auastion 
has  already  been  detmnlned  adveraely  to  d»- 
faidaot  by  this  court  in  the  following  cases: 
Armstrong  v.  N.  T.  O.  By.  Co..  129  Sflnn.  104, 
151  N.  W.  917,  Ii.  B.  A.  leieB,  282,  Ann.  C^ 
1916E,  386 ;  lAgergren  t.  Penn.  By.  Go,  180 
Minn.  3S,  152  N.  W.  1102 ;  Blsbmtller  v.  D.  & 
B.  G.  By.  Co..  134  Minn.  261,  169  N.  W.  272; 
Merchants'  Elev.  Co.  v.  C.  ft  O.  By.  Co..  147 
Minn.  188,  179  N.  W.  734;  and  Callahan  v. 
U.  P.  By.  Co.,  182  N.  W.  1004.  We  recogniEe 
that  the  final  dedsion  of  this  question  rests 
with  the  Supreme  Court  of  the  United  States, 
but  aa  we  read  Its  ded^ons,  that  court  has 
not  yet  determined  tbe  question,  and,  until  it 
does,  we  feel  constrained  to  follow  our  previ- 
ous rulings. 
Judgment  affirmed. 


RENNIE  V.  8KELLETT  CO.  (tw»  easoa). 

(Nos.  22454.  23455.) 

(Supreme  Court  of  Minnesota.  Dec.  80, 1921.) 

(BvUabiu  bv  the  GonrL) 

1.  Appeal  Mi  errvr  ^l(»3l(l).  I050(l)-As- 
aaslt  and  battery  ^:?>29— Evldesoe  of  defend- 
ant's good  reputation  is  Inadmissible,  bit. 
where  erroneously  admitted,  held  not  prejudl* 
dai;  presamptlon  as  to  prsjadiea  aot  bsiag 
abaalata. 

Evidence  of  the  good  reputation  of  the  de- 
fendant in  a  action  for  damages  for  as- 
sault and  battery  is  not  admissible.  The  pre- 
Bumption  that  error  in  the  trial  of  an  action 
is  prejudicial  is  not  absolute^  Prejudice  in 
fact  must  appear  where  the  errw  rdatea  to 
the  admission  of  evidence. 

2.  Appeal  and  error  «=9230  —  Pallnre  ta  In- 
stnict  M  bnrdna  af  proof  hold  not  groand 
for  now  triid  la  absenoa  of  tlmaly  rsqnaat 

The  failure  to  instruct  the  jury  as  to  the 
burden  of  proof  on  a  particular  phase  of  a 
ease  is  not  ground  for  a  new  trial  in  the  ab- 
sence of  a  timely  request  for  such  instruction. 

3.  Appeal  and  error  4=»l068(5)~Emr  oaaaot 
be  predicated  on  refusal  of  Instruction  based 
on  evidence  of  facts  which  Jary  must  hava 
found  to  foe  nonexistent. 

Error  cannot  be  predicated  on  a  refusal  to 
give  an  instruction  based  on  evidence  of  a  state 
of  facts  which  tiie  jury  must  have  found  to  be 
nonexistent  In  order  to  arrive  at  the  verdict 
they  returned. 

Appeals  trcHB  District  Court  Hennepin 
County;  Joseph  W.  Molyneaux,  Judge. 

Acttona  by  Agnes  D.  Bennte  and  by  WU- 
llam  J.  Bomla  against  the  Skellett  Companr 
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were  tried  tocether,  remUMnf  In  rerdleta  for  |  with  tbe  buffet,  he  knocked  ber  down  tba 


the  defendant  Motions  for  new  trial  were 
denied,  and  tbe  plaintiffa  teparately  aH>eaL 
Orders  aflSimed. 

DlUe,  Hoke,  Krause  k  Faegre,  of  Hlnne- 
apoUs,  for  appeltanta. 

Elnar  Holdale^  of  Minneapolis,  tm  re- 
qxHident 

UBES,  O.  ^niese  two  cases  grew  out  of  an 
alleged  aaBanlt  and  battery  comniittod  by 
dsCendanf  s  employeee  on  Agnea  D.  Rennle» 
the  plaintiff  tn  one  of  die  actltma  Her  hiu- 
baad.  WllUam  J.  Bennle.  is  plaintiff  In  ttie 
other.  The  cases  were  tried  together,  and 
reanlted  In  Terdicta  for  the  defendant  Mo- 
tions fbr  a  new  trial  were  denied,  and  vlatn- 
tlfb  separately  iqipealed. 

PlalntlflB  occupied  the  first  floor  <tf  a 
dwdling  house  ttiey  owned.  Deftaidant  was 
angled  to  mora  honsehold  furniture  tKSm 
the  second  floor,  which  was  leased  to  a  toiant 
to  wbcsn  Oe  toznltnre  belonged.  DeCendant 
aent  two  of  Its  employees  to  do  the  moving. 
His.  Boude  testified  that,  while  th^  were 
moving  the  fnmltare^  one  of  tliem,  a  man 
named  La  Favor,  assaulted  her.  Her  testi- 
mony was  corroborated  to  some  extent  by 
her  daui^ter.  La  Favor  denied  tbe  charge, 
claiming  that  Mrs.  Ramie  assaulted  him, 
and  was  corroborated  to  some  extent  by  his 
companion  and  by  the  tmant 

The  complaint  alleged  that  the  assault  was 
committed  Intentionally,  and  Om  case  was 
tried  and  snbmlhed  to  the  Jury  on  that  the< 
cry.  The  evidence,  though  not  partlcalarly 
omvlnelng,  wbb  solDdent  to  sun>ort  a  find- 
ing fliat  an  IntOStlonal  assault  was  ooiwnlt- 
ted.  It  tended  to  show  that  the  trouble  arose 
because  the  fomiture  was  bdng  carried  down 
the  front  stairway  In  tbe  house,  and  Mrs. 
Bttmle  feared  tbe  walls  might  be  marred* 
She  indsted  fitat  the  furniture  should  be 
canled  down  the  ba<^  stairway.  The  men 
doing  the  moving  insisted  that  It  was  Im- 
possible to  take  the  larger  articles  down 
tibat  way.  At  that  stage  of  tbe  coatroveray 
the  tenant  oigaged  in  it,  and  there  was  a 
prolonged  and  angry  discussion  between  him 
and  Mrs.  Bennle,  while  defendant's  em- 
ployees awaited  Uie  dedeaon  ct  the  question. 
The  npdiot  was  that  the  tenant  directed  the 
men  to  take  cwtaln  pieces  of  ftimtture  down 
the  front  way  deqdte  Mrs.  Bennle's  protests. 


st^  Her  version  of  the  affair  was  as  tai- 
lows: 

"I  don't  know  whether  he  used  his  hands  or 
fist,  or  what  •  •  •  It  was  tiie  man  that 
pushed  me  in  some  way  with  his  hands  or  el- 
bows, or  what,  but  he  poshed  me  down  the  front 
steps." 

In'  crosa-ezamlnatlcm  she  testified  Uiatt 
her  tmant  and  the  mwi  asked  her  to  get  oat 
of  the  way.  but  she  refused.  Asked  whether 
she  saw  La  Favor  strike  her,  she  answered: 

"I  didn't  see  him  exactly  hit  me,  but  I  could 
feel  him.  and- 1  know  he  was  ri^t  near  me. 
•  •  •  It  felt  like  a  fist;  •  •  •  a  Wow." 

Her  daughter  testified  that  the  men 
bnDq)ed  her  mother  so  she  teu  down  the 
steps;  that  she  did  not  know  whether  the 
man  in  front  stnick  her  with  his  hand  or 
elbow,  but  knew  he  shoved  her;  that  he  set 
down  the  front  wd  of  the  buffet  and  had  his 
arms  In  tnmt  of  hint  but  she  could  not  see 
his  hands  dr  dhows,  trat  did  see  her  mother 
fall  down  the  stqps. 

[1]  1.  Two  of  defudanrs  ofllons  were  pw 
ndtted  to  teetuy,  against  plaintiff's  objection, 
au.t  La  Favor  bore  tbe  r^utatlon  of  being 
a  peaceable  and  law-abiding  man.  The  re- 
owtloa  of  this  evidence  is  assigned  as 
axoT,  Tbe  rule  in  tlds  state  Is  that  in  a 
civil  action  tor  damages,  where  the  charge 
against  the  d^radant  involves  bla  moral  de< 
llnguency,  evidence  of  his  good  r^utetlon 
may  be  received.  The  cases  which  so  boTd 
are  SdinA  v.  Hagar,  24  Hlnn.  839,  and  Bing- 
ham V.  Bernard,  56  Minn.  U4.  80  N.  W.  404. 
in  which  the  diarge  was  an  Indecent  assault, 
and  Heln  t.  Boldridge,  78  Minn.  468,  81  N. 
W.  622,  in  whlA  seduction  was  chained.  In 
tiie  Heln  Oase  it  was  exiwesdy  stated  ttiat 
the  doctrine  under  whidi  sucb  evidence  is  al- 
lowed should  not  be  eztraded  to  dvll  cases 
where  the  Issue  relates  to  a  simple  assault- 
TUB  stetement  was  repeated  In  Oampb^  v. 
Aaiatad.  124  mxm.  284,  144  N.  W.  0(16,  and 
tboe  was  farther  nSerBom  to  the  proper 
limitations  of  the  doctrine  In  Nk^xOaj 
Orr,  142  Minn.  846, 172  N.  W.  222,  6  A.  L.  B. 
UMS.  Under  these  mllngs,  and  according 
to  the  current  of  opinion,  the  evldeDce  Should 
not  have  been  recdved.  If  tbetfahitilEB  were 
prejudiced  by  ito  ree^tton,  there  should  be  a 
!  new'  trial   The  presnmption  that  arror  in 


She  planted  herself  la  the  men's  way  to  op-  the  trial  of  an  actim  is  prejudicial  Is  net 
pose  their  exit  from  the  stairway  with  tiie  I  absolute.  Pr^udlce  in  fact  must  an^r  be- 
famitnr^  and  eucoeeded  in  8toiH)lng  tbem.  |  f<ffe  a  reversal  will  be  ordered  where  the  er- 
Tbere  was  more  Jangling,  and  thai,  accord- 1  ror  rMes  to  the  admlasloa  of  evldeneek  In 
Ing  to  Mrs.  Bennle's  testimony,  the  tenant  |  detemilnin«  wbeOner  it  is  probable  that  the 
ordered  the  men  to  gp  cm  and  "knot^  her  out ;  reseat  of  ttie  trial  was  affected  by  the  erro- 
of  the  way."  The  men  had  a  heavy  buffet '  neoos  admksslfm  of  evidence,  practical  rather 
and  started  to  go  ahead  with  it  Mrs.  Bai- ;  tbmt  theoretical  eovslderatlons  and  the  ex- 
tnmed  to  go  down  the  steps  leading  tmm  ■  patenee  gained  as  practicing  lawyers  and 
thedo4»rway  to  the  ground,  and  testified  that,  trial  Judges  gnide  the  ooort  Moe  v.  Paul- 
as sbe  stood  on  the  top  step  vith  her  back  son,  128  Minn.  277,  ISO  N.  W.  814 ;  Sulo  t. 
towards  La  Tsvar,  who  was  leading  the  way  Dulutb,  etc,  By.  Ckh,  121  Minn.  78, 140  N.  W. 
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188.  Tbere  was  no  presumption  that  La 
Favor  was  not  a  peaceable  and  lav-abiding 
man.  The  presumption  is  the  other  way. 
Fahey  v.  Crotty,  63  MIcb.  383,  29  N.  W.  876, 
6  Am.  St.  Rep.  305.  Cases  may  be  found  In 
wblch  a  reversal  was  ordered  for  tbe  im- 
proper admission  of  character  evidence  in 
civil  actions.  Fabey  v.  Crotty,  supra;  Pok- 
riefka  v.  Mackurat,  91  Mich.  399,  51  ^.  W. 
1059;  Gough  v.  St.  John,  16  Wend.  (N.  Y.) 
646;  Lelnkauf  v.  Brisker,  62  Miss.  255,  52 
Am.  Rep.  183;  Simpson  v.  Westenberger,  28 
E^an.  756,  42  Am.  Rep.  195.  Except  in  the 
last  case  cited,  the  question  of  tbe  prejudicial 
effect  of  the  erroneous  admission  .of  such 
evidence  Is  not  discussed.  We  can  conceive 
of  a  case  where  evidence  of  the  good  reputa- 
tion of  the  defendant  might  turn  the  scale  in 
his  favor,  and  a  reversal  would  therefore  be 
demanded.  The  facts  and  drcumstances  in 
anotber  case  might  be  such  that  the  verdict 
could  not  well  have  been  different  if  such 
evidence  had  not  been  received.  Here  Mrs. 
Rennle  went  upon  her  tenant's  premises  and 
interfered  with  the  men  h^  had  employed  to 
move  his  furniture.'  Neither  she  nor  her 
daughter  saw  La  Favor  strike  her.  The  tes- 
timony aa  to'La  Favor's  good  charactra*  came 
from  two  of  defendant's  officers  who  were 
Interested  witnesses.  When  we  take  these 
drcumstancea  into  conrideratlon  we  cannot 
think  that  the  verdict  was  appreciably  in- 
fluenced by  the  character  evidence,  and  thef^ 
tore  hold  that  prejudice  in  fact  does  not  ap- 
pear to  have  resulted  from  its  admlsslrai. 

[2]  2.  The  Jury  were  instructed  that,  It 
tbe  evidence  on  any  question  was  evenly 
balanced,  they  should  determine  that  que»- 
tion  In  defendant's  f&vor,  because  the  burden 
of  proving  a  cause  of  action  rested  upon  the 
plaintiffs.  This  Is  assigned  as  error,  on  tbe 
ground  that,  if  Mrs.  Rennle  was  a  trespasser, 
and  defendant's  employees  used  force  In 
getting  her  out  of  their  way  as  they  were 
moving  the  furniture,  the  burden  of  proof 
was  on  the  defendant  to  show  that  no  mor& 
force  was  used  than  was  reasonably  neces- 
sary. Plaintiffs  did  not  request  an  instruc- 
tion covering  the  point,  and  took  no  excei»- 
tlon  to  the  charge  la  thia  respect  Tbe  fail- 
ure to  give  a  specific  instruction  on  this 
phase  of  the  case,  in  the  absmce  of  a  timely 
request  therefor,  is  not  ground  for  a  new 
trial.  Clupp  V.  M.  &  St  L.  Ky.  Co..  Minn. 
22,  21  N.  W.  844;  State  v.  SaUor,  130  Minn. 
84,  153  N.  W.  271 ;  Outcelt  v.  Chicago,  B.  & 
Q.  Ry.  Co.,  185  N.  W.  495. 

[3]  3.  Flalntifrs  requested  an  Instruction 
that,  to  Justify  the  use  of  force  in  ejecting 
a  trespasser  from  premises  upon  which  he 
entered  peaceably,  the  trespasser  must  first 
be  requested  to  depart,  and  must  have  re- 
fused after  being  allowed  a  reasonable  time 
to  do  so.  The  Jury  were  instructed  that  even 
If  Mrs.  Rennle  was  an  Intruder,  defendant's 
anpIo^eeB  had  no  right  to  use  unnecesaaxy 


force  fn  ejecting  her,  and  no  right  to  as- 
sault or  Injure  her  unnecessarily,  willfully 
or  maliciously,  they  were  also  instructed 
that  the  men  had  no  right  to  go  beyond  rea- 
sonable force,  and  no  right  to  strike  or  in- 
jure Mrs.  Rennle  Intentionally,  and,  If  they 
did  assault  and  strike  her  Intentionally,  de- 
fendant would  be  liable  for  damages.  la 
effect  these  Instructions  required  the  Jury 
to  return  verdicts  for  plaintiffs  If  satisfied 
that  La  Favor  intentionally  struck  or  in- 
jured Mrs.  Rennle,  or  used  unnecessary  force 
in  getting  her  out  of  hia  way.  If  her  testi- 
mony was  true,  she  had  ceased  to  Interfere 
and  was  in  the  act  of  leaving  her  tenant** 
premises  when  she  was  assaulted.  If  the 
Jury  believed  this,  they  were  bound,  under 
the  Instructione,  to  return  verdicts  against 
the  defendant.  The  existence  of  the  states 
of  fact  to  wbl<^  Mrs.  Rennle  and  her  daugh- 
ter testified  was  negatived  by  the  verdicts. 
Error  cannot  be  predicated  upon  the  refusal 
to  give  an  instruction  based  on  facts  that  are 
nonexistent  A  reversal  will  not  be  ordered 
for  error  assigned,  but  proved  harmless  by 
the  result  of  the  triaL  4  G.  3.  1052. 

The  other  asalgnmuitB  of  oror  have  beca 
considered,  but  are  not  ot  saffldent  Inqur- 
tance  to  require  commesit. 

Orders  affirmed. 


POSCH  V.  PAYNE.  DifMlor  Qdaaral  of  Rati* 
raatfs.    (Ne.  225^5.) 

(Supreme  Court  of  Minnesota.  Jan.  <^  1022.) 

(Syllahm       the  Court.) 

1.  At»peal  and  error  «=»I067— Damages 
208(2)— Refusal  to  Instruct  jury  to  disroflanl 
certain  items  of  personal  Injury  held  error. 

There  was  error  in  the  refusal  of  the  trial 
court  to  instruct  tbe  jury  in  a  personal  injury 
action  to  disregard  certain  items  of  alleged 
injury,  namely,  miscarriage  and  deafness,  as 
not  sufficiently  established  by  the  evidence. 

2,  Evidence  «=»57l(9)— Opinion  of  medleai 
mparts  are  of  great  value,  but  not  oondusive 
as  to  reenit  of  personal  injury. 

Medical  expert  opinions  as  to  results  rea- 
sonably to  be  expected  to  follow  natural^  from 
a  given  personal  injury  are  of  great  value  to 
the  courts  in  the  determination  of  such  ques- 
tions; they  are  not  conclnslve,  however,  and 
the  value  and  probative  force  thereof  dimin- 
ishes in  proportion  as  the  evidence  clearly  in- 
dicates to  the  practical  lay  mind  a  professional 
entry  for  support  into  the  field  of  coojecturo 
and  theoretic^  uncertaintieB  and  doiri>ti. 

Appeal  from  District  Court,  Steanu  Coun- 
ty; J.  A.  Roeaer,  Judge. 

Action  by  Frances  M.  Posch  against  John 
Barton  Payne,  Director  General  of  Railroads* 
for  personal  Injuries.    Verdict  for  plalatlCC, 
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and  from  an  order  denring  a  new  trial  Uw 
defendant  appeals.  Order  rereraed,  and  new 
trial  granted. 

M.  L.  Countryman  and  A.  U  Janes,  both 
of  St.  Paul,  for  aroeUant 

Donobne  &  Qulgley.  of  St.  dond.  for  re- 
spMkdent: 

BBOWN,  C.  J.  Action  for  personal  in- 
juries in  which  plaintiff  bad  a  Twdict  and 
defendant  api>ealed  from  an  order  denying 
a  new  trial. 

The  only  Question  presented  by  the  appeal 
is  whether  there  was  error  in  the  submission 
of  the  case  to  the  Jury  in  respect  to  the 
measure  of  damages;  it  being  conceded  by 
defendant  that  the  evidence  made  the  issne 
of  negligence  one  of  fact  for  the  Jury. 

It  appears  that  on  October  25,  1919,  plain- 
tiff was  a  passenger  on  one  of  defendant's 
trains  running  between  St.  Paul  and  Avon, 
this  state.  She  was  accompanied  by  her 
three  children,  one  of  whom  was  three 
months  old.  Her  destination  was  Avon, 
where  she  intended  to  visit  for  a  time  with 
her  parents.  On  arriving  at  that  point  the 
train  on  whlcdi  she  was  riding  came  to  a 
stop  at  one  end  of  the  station  platform  where 
it  slopes  downward  to  the  ground  level. 
There  was  no  brabeman  to  assist  her  to 
alight,  no  customary  stool  for  use  In  step- 
plug  off  the  car,  and  she  mistook  the  dis- 
tance between  the  car  step  and  the  sloping 
platform  at  the  particular  point,  and  fell 
forward,  landing  on  her  right  knee,  slightly 
braising  the  leg  Immediately  below  the  knee- 
joint;  her  elbow  also  struck  the  walk  in 
the  fall,  and  to  some  extrat  was  Injured, 
though  there  was  no  abrasion  of  the  skin. 
She  was  carrying  the  youngest  child  in  ber 


of  damages  the  Items  of  miscarriage  and 
dea&ess.  The  facts  with  reference  there- 
to are  as  follows:  The  Injury  complained 
of  was  received  on  October  25,  1910.  Some 
seven  or  eight  months  later,  or  in  June  or 
early  July,  1920,  she  became  pregnant ;  there 
was  a  miscarriage  in  September,  claimed  by 
plaintiff  as  the  natnral  and  proximate  re- 
sult of  the  injury,  and  claimed  by  defendant, 
to  be  of  artificial  production,  a^dlspnte  not 
of  present  Importance.  Plaintiff  also  claims 
that,  as  a  result  of  her  Injury,  which  af-. 
fected  her  nerves,  she  has  lost  in  a  measure, 
not  wholly,  the  sense  of  hearing  in  her  left 
ear.  This  was  controverted  by  defendant, 
at  least  to  the  extent  of  contending  that  the 
evidence  did  not  show  that  the  deafness 
complained  of  was  the  natural  or  other  re- 
sult of  the  accident 

The  trial  court  refused  requested  instruc- 
tions withdrawing  both  items  from  the  Jury. 
In  that,  we  think,  on  the  evidence  disclosed 
by  the  record,  there  was  prejudicial  error. 
As  to  the  miscarriage  the  point  is  disposed 
of  adversely  to  plaintiff  by  SImonson  v. 
Minneapolis  &  St.  Louis  Railway  Company, 
88  Minn.  89,  92  N.  W.  459,  where  it  was  Jield 
that  the  malpresentatlon  of  a  child  at  its 
birth  16  months  after  the  negligent  act  com- 
plained of  was  too  remote  and  conjectural 
as  a  basis  for  damages  In  such  an  action. 
The  rule  applicable  to  the  facts,  Indndlng 
any  case  where  the  alleged  miscarriage 
from  pr«nanc7  occurring  sobseqaent  to  the 
negligent  act  Is  preswt,  aa  in  the  ease  at 
bar,  is  dearly  stated  in  that  opinion,  and 
reqnlres  no  further  discussion.  The  effect 
of  the  Intervening  Independent  cause  there 
as;  well  as  here  disclosed,  as  interrupting  the 
continuity  of  the  Injury  occasioned  by  the 


arms,  who  was  not  Injured.  Plaintiff  was  aeddent,  thus  taking  the  case  without  the 
assisted  to  ber  feet,  and  walked  to  the  sta-  j  ni^e  of  proximate  cause,  is  also  there  ad- 


tlon  building,  and  soon  after  was  taken  to 
the  home  of  her  father,  some  distance  in  the 
country.  A  doctor  was  called  to  attend  her, 
and,  mainly  from  complaint  of  pain  from 
which  she  was  suffering,  diagnosed  the  prln- 
(dpal  Injury  as  an  impacted  fracture  of  the 
leg,  ana  she  was  treated  accordingly;  the 
treatment  extending  over  a  period  of  about 
two  months.  The  evidence  on  the  trial  made 
it  reasonably  clear  that  the  leg  was  not  bro- 
ken at  all,  by  an  impacted  fracture  or  other- 
wise, though  we  do  not  decide  the  point  It 
is  not  involved  on  the  appeal,  iwesentlng 
as  it  does  the  matter  of  damages  only.  The 
action  embraces  in  the  claim  of  damages  the 
items  of  brokm  leg,  miscarriage  and  deaf- 
ness, including  the  attendant  pain  and  suf- 
fering. She  bad  a  verdict  of  $10,000,  wUcb 
.the  trial  court  approved  by  the  denial  of 
a  new  trial. 

[1j  We  are  here  conconed  only  in  the 
refusal  of  tbe  court  below  to  eliminate  from 
the  consideration  of  the  Jury  on  the  question 


verted  to  and  pointed  out.  That  the  acci- 
dent or  fall  on  the  station  platform  so  In- 
jured or  disarranged  the  internal  organs  of 
plaintiff  in  the  case  at  bar  as  to  render  mis- 
carriage more  likely  to  result  from  preg- 
nancy subsequently  occurring  is  not  shown 
by  any  reliable  evidence,  and  the  opinion 
of  the  medical  expert  to  that  effect  is  alto- 
gether too  speculative  and  conjectural  to  fur- 
nish a  basis  for  legal  liability  against  the 
original  wrongdoer.  She  complained  of  no 
such  injury  following  the  accident,  the  fall 
on  the  station  platform,  as  described  was 
not  sucb  as  naturally  would  produce  a  re< 
suit  of  that  kind,  and  the  suggestion  that 
it  may  rea6<mably  be  attributed  as  the  out* 
growth  of  a  nervoDS  condition  originating 
wlQi  the  accident  la  imrely  a  matter  of  tli»- 
ory,  unsuppwted  by  necessary  facts,  and  In- 
BUffldent  on  which  to  found  a  heavy  award 
of  damages.  Johnson  v.  Great  Northern 
Ballway  Go.,  107  Minn.  285, 119  N.  W.  1061. 
The  case  would  be  entirely  different  had 
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pr^noncy  existed  at  the  time  of  the  acci- 
dent; that  conditl(m  here  did  not  come  Into 
being  for  some  eight  months  later.  Morris 
V.  St.  Paul  City  Railway  Co.,  105  Minn.  276, 
117  N.  W.  500,  17  L.  R.  A.  (N.  S.)  598.  The 
same  is  true  In  respect  to  the  alleged  deaf- 
neea  In  plaintiff's  left  ear.  She  suffered  by  the 
tall  on  the  station  platform  no  injury  to  the 
■ear  nor  to  her  head,  so  far  as  the  evidence 
shows,  and  whatever  deafness  she  now  ex- 
periences Is  by  her  medical  expert  witness 
theoretically  traced  to  nervousness  brought 
on  as  one  of  the  results  of  the  accident 

[Z]  The  opinions  of  medical  experts  of  con- 
ditions naturally  to  be  anticipated  and  ex- 
pected to  follow  from  given  personal  Inju- 
ries are  of  great  value  to  courts  as  aids  in 
the  determination  of  questions  of  that  char- 
acter, and  entitled  to  serious  attention  and 
consideration  in  pronouncing  Judgment  there- 
on. Such  opinions,  however,  are  not  control- 
ling on  the  court,  and  the  value  and  probative 
force  thereof  diminishes  in  proportion  as 
the  evidence  indicates  clearly  to  the  prac- 
tical lay  mind  a  professional  entry  for  sup- 
port Into  the  field  of  theoretical  uncertain- 
ties and  doubts.  Such  we  hellere  the  field 
drawn  from  in  this  case  by  the  expert  who 
attrtbnted  plaintiffs  subsequent  ailments  In 
the  particulars  stated  as  a  probable  conse- 
quence and  result  of  the  accident  In  allght- 
iag  from  the  train  at  the  time  In  question. 

For  the  error  In  submitting  to  the  Jury 
the  elements  of  damage  referred  to  there  must 
he  a  new  trial.  The  damages  are  quite 
large,  havlDg  In  mind  the  character  of  the 
acddent  disclosed,  and  within  the  rule  stat- 
ed In  Ooss  V.  Qoss,  102  Minn.  346. 118  N.  W. 
A90,  fonowed  in  Johnson  t-  Great  Northern 
BaUwa?  Go^  supra,  no  reduction  of  the 
amount  should  he  made  In  an  effort  to  end 
the  Utlgatlon.  A  new  trial  wUl  therefore 
be  ordered. 

Order  reversed. 


PAGE  V.  MoCURDY.    (Ne.  22SI8.) 
(Supreme  Oonrt  of  Hhinesota.   Jan.  6,  1922.) 

(Syltaltiu  &v  the  Court.) 
PartlUoH  <S=>63<3)— Evidsno«  held  ln»ufflcient 

te  Mtabliah  dafesie  of  misrepraimtatioi  ii 

paynent  of  prlee. 
Flalntifl  and  defendant  had  title  to  a  tract 
of  land  as  equal  co-owners.  Plaintiff  brought 
an  acUoo  for  partition.  Defendant  answered, 
alleging  that  plaintiff  had  falsely  represented 
to  him  when  they  purchased  the  land  that  he 
had  coDtribnted  half  of  the  purchase  price, 
though  In  fact  defendant  had  unwittingly  paid 
U  bU,  end  asked  that  he  be  decreed  the  sole 
owner  of  the  land.  The  evidence  was  not  such 
as  to  require  the  trial  court  to  find  that  defend- 
ant's claim  had  been  established. 


Appeal   from   District  Court,  Traverse 

County ;  S.  A.  Flaherty,  Judge. 

Action  by  Madison  O,  Page  against  Wil- 
liam R.  McOurdy  for  parUtlon  of  land.  Find- 
ings and  Jndgmoit  for  plaintiff,  and  from  an 
order  denying  his  motion  for  ntfw  trial,  de- 
ftedant  appeals.  Order  affirmed. 

Canfield  &  Hlt^el,  of  lAveme,  for  appel- 
lant. 

C.  H.  Cbristopherson,  of  St  Paul,  fbr  re- 
spondent. 

LEES,  0.  In  May,  1913,  Robert  Pautsch. 
formerly  a  resident  of  Rock  county  in  this 
state,  held  a  contract  for  deed  from  Ole  O. 
Haga,  covering  a  half  section  of  land  in 
Traverse  county,  and  had  an  Interest  In  a 
stock  of  hardware  in  Indiana.  $13,668.91 
was  owing  on  the  contract,  and  Pautsch  was 
having  difficulty  in  making  the  payments 
which  were  due.  Haga  wanted  the  amount 
due  reduced  to  ^0,000.  Plaintiff  was  a 
banker  at  Beaver  Creek  In  Rock  county  and 
defendant  a  farmer  living  near  Beaver 
Creek.  Pautsch  met  idalntiff  on  a  train  and, 
in  the  course  of  a  conveTBatlon  with  blm, 
informed  him  that  he  wanted  to  dispose  of 
the  Bttxit  of  hardware  and  sell  the  Traverse 
county  land,  and  that  the  price  he  asked  for 
the  land  was  $60  an  acre,  or  $17,600.  Ths 
difference  between  the  price  asked  and  the 
amount  he  owed  Haga  represented  the  value 
he  placed  on  his  Interest  in  the  land.  Plain- 
tiff told  Pautsch  he  had  no  money  to  in- 
vest, but  bad  a  house  and  lot  In  Minneapolis, 
mortgaged  for  $3,375,  which  he  might  trade 
for  the  land.  On  his  return  to  Beaver  Greek 
plaintiff  had  at  least  two  meetings  with 
defendant  at  which  the  purchase  of  the 
Traverse  county  land  was  discussed. 

Defoidant  testified  in  substance  that  plain- 
tiff told  him  he  could  get  a  piece  of  land  in 
Traverse  county  at  $55  an  acre ;  that  he  had 
looked  it  over  with  Pautsch,  who  owned  It: 
that  it  was  good  farming  land  and  wtnrth 
the  price  asked;  that  if  he  to<^  It  be  was 
going  to  turn  in  a  house*  and  lot  in  Minne- 
apolis, which  he  had  showed  to  Pantsch,  and 
which  was  worth  $7,500,  and  asked  defend- 
ant to  go  in  with  blm,  each  to  take  a  half 
intwest  in  the  land.  He  further  testtfled 
that  he  ureed  to  do  so  (Hi  Uie  strength  of 
plaintiffs  assurance  that  die  tnvestment  was 
a  good  one,  and  subsequently  paid  |8,T7Bl80 
as  his  part  ot  the  purchase  price,  tb«  mon^ 
going  to  Hi^  and  reducing  the  amount  due 
on  the  contract  to  $10,000.  He  had  known 
and  dealt  with  plaintiff  for  many  years,  and 
trusted  him  and  relied  on  his  Judgment  as 
an  experienced  buidneas  man.  He  admitted 
that  in  the  summer  of  1919  be  listed  Ute 
laud  witb  a  real  estate  dealw  at  $99  an  acre, 
and  asked  plalnClff  $7S  an  acre  for  It  He 
called  witneeses  familiar  with  the  land,  who 
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teatifled  that  Its  market  valae  In  tb«  spring 
of  1913  was  between  $35  and  |4S  an  acre. 
Plaintiff  called  a  witness,  who  placed  tbe 
value  at  that  time  at  $60  an  acre,  and  he 
himself  testified  that  It  was  worth  that  much. 
He  gave  his  Terslon  of  the  transaction  he 
had  with  defendant  and  produced  a  con- 
tract he  made  with  Paotsch  teetifylng  that 
be  showed  and  read  It  to  defendant  The 
contract  contained  a  statemott  that  It  was 
subject  to  defendant's  approval.  It  provid- 
ed that  Pantsch  should  take  the  Minneapolis 
property  at  $10,000,  but  subject  to  a  mort- 
gage of  $3376,  which  reduced  the  value  of 
plaintiff's  interest  to  $6,626.  It  also  provid- 
ed for  an  assignment  of  Pautsch's  interest 
In  the  Haga  contract,  and  a  transfer  of  hla 
Interest  in  the  bardware  stock.  This  con- 
tract was  subsequently  carried  out,  and  in 
tbe  tiansactian  plaintiff  obtained  a  note  from 
Pantacb  tt^  $712,  which  be  collected.  When 
deiCatdattt  made  his  pajmoit  to  Haga  tbe 
latter  executed  a  new  contract  running  to 
I^AlnUS  and  defendant  Subsequently  eadi 
of  them  paid  him  $1,000,  and  received  a  deed 
of  the  land  and  gave  back  a  mortgage  for 

It  aroeared  tbat  defendant  vlaited  the 
land  for  tbe  first  time  In  1914.  He  found 
It  knv  and  wet  bat  apparmtly  expressed  no 
dlsaatlsfactitxi  to  plaintlfl  until  the  summer 
of  1919,  when  be  asked  him  to  take  It  off 
his  hands  on  the  basis  of  $76  an  acre.  De- 
fendant visited  the  land  several  times  after 
1(K14.  Some'  rents  were  ree^ved  tmn  It 
whldi  fhB  partfes  divided,  and  th^  made 
some  ImprovemeotB  and  paid  tbe  taxes  and 
divided  these  expenses.  Nothing  was  ever 
reallMd  from  the  stock  of  hardware.  It  te 
■conceded  that  defendant  never  ntw-  tbe 
Minneapolis  property,  and  knew  nothing  of 
its  value,  except  as  plaintiff  stated  It  to 
htm.  Incidentally  it  appeared  that  defend- 
ant was  an  experienced  and  successful  farm- 
er, as  well  as  a  stockholder  and  director  in 
plalntUTs  bank. 

This  action  was  brought  for  a  partition 
and  sale  of  the  land.  Defendant  answered, 
claiming  title  to  the  whole  tract  on  the 
ground  tbat  plaintiff  bad  bem  guilty  of  fraud 
in  tbe  transactions  above  set  out  In  substance 
it  was  bis  claim  that  plaintiff  bad  agreed  to 
contribute  "dollar  for  dollar"  with  him  in 
paying  for  the  land,  but  had  invested  noth- 
ing; that  although  be  represented  bis  Min- 
neapolis property  to  be  worth  $7,600,  It  was 
worth  no  more  than  the  amount  of  the  mort- 
gage against  It;  and  that  In  truth  and  in 
fact  tbe  «itire  purchase  price  of  tbe  land 
had  been  paid  by  defendant  At  the  trial 
defendant  produced  a  witness  familiar  witb 
the  Minnea polls  proper^,  who  testified  that 
in  191S  it  was  worth  not  to  exceed  $3,000. 
On  the  other  band,  idabkUff  testified  he  had 
traded  a  section  ct  Uoatmut.  land  for  it 
and  that  Qie  land  waa  wortb  trran  $10  to 
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^$12.60  an  acre.  He  admitted  that  he  had 
represented  to  defendant  that  the  Minneap- 
olis property  was  worth  $7,600,  and  testi- 
fied that  in  fact  It  was  of  that  value,  though 
In  the  trade  with  Pautsch  Its  value  was  in- 
flated to  $10,000.  He  explained  that  tbi» 
was  done  to  offset  the  fictitious  value  which 
Pautacb  placed  on  his  Interest  in  tbe  atotk 
of  hardware,  which  plaintiff  regarded  as  of 
no  value  whatever.  The  findings  were  in 
plaintiff's  favor,  and  a  sale  in  partition  of 
tbe  land  waa  directed,  tbe  proceeds  to  be 
divided  equally  betwe«i  the  parties.  De- 
fendant appeal  from  an  order  denying  bis 
motion  for  a  new  triaL 

1.  Xtefendant  was  justified  in  relying  oo 
plaintiff  throughout  the  transaction  and  tbe 
latter  was  bound  to  net  with  the  utmost 
good  faith  towards  his  associate  in  their 
Joint  venture.  Defendant's  counsel  earnest- 
ly urge  that  tbe  evidence  concluslvdy  shows 
that  plaintiff  did  not  so  act  One  dement  ct 
the  alleged  fraud  consisted  In  tbe  r^reete- 
tatlon  that  tbe  Minneapolis  property  was 
worth  $7,300.  If  the  r^uesentatlon  was 
true,  plaintiff  made  a  substantial  contribu- 
tion to  the  payment  of  tbe  purchase  price 
of  the  Traverse  oonnty  land.  If  It  was  un- 
qnallfledly  false,  be  paid  nothing  for  what 
he  got  There  was  a  sharp  conflict  In  the 
evidence  relating  to  tbe  value  of  tbe  prt^- 
er^.  Evidently  the  court  believed  plaintiff's 
testimony,  and  hence  did  not  find  tbat  there 
was  any  misrepresentation  In  this  respect 

2.  Another  element  of  the  alleged  fraud 
was  the  overralnation  of  the  TraTerse  coun- 
^  land.  Here  again  there  was  a  conflict  In 
the  evidence.  If  plaintiff  is  to  be  believed, 
It  waa  his  honest  opinion  wbm  the  land  was 
purchased  that  it  was  worth  at  least  $65 
an  acr&  Tb«-e  was  testimony  which  would 
sustain  a  finding  that  it  was  actually  of 
tbat  value.  Probably  Its  actual  value  was 
not  material,  for,  if  plaintiff  believed  it  was 
worth  $56  an  acre,  his  statement'  to  defend- 
ant tbat  be  considered  the  Investment  a  good 
one  could  not  be  regarded  as  a  misrepresen- 
tation. 

3.  The  claim  tbat  defendant  paid  the 
whole  of  the  original  purchase  price  of  the 
land  cannot  be  sostalued  for  the  reason  stat- 
ed in  the  first  subdivision  of  this  opinion. 
There  is  an  additional  reas<m  leading  to  the 
same  conclusion.  Defendant's  money  went 
to  Haga  to  reduce  tbe  amount  due  him  on 
his  contract  witb  Pautsch.  Plaintiff's  prop- 
erty went  to  Pautsch  to  pay  blm  what  he 
asked  for  bis  equity  in  tbe  land.  Pautsc* 
might  set  his  own  price  on  It  It  was  nec- 
essary to  acquire  bis  Interest  and  to  satisfy 
Haga  as  well,  if  the  land  was  purchased. 
Pautsch  was  paid  by  the  transfer  to  him  of 
plaintiff's  property.  Deteodant  contributed 
nothing  to  tbe  consideration  Pautsch  receiv- 
ed for  tbe  sale  of  his  Interest  and  plaintiff 
contributed  nothing  towards  the  paymeit 
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made  by  defendant  to  Haga,  Afterwards  a 
balance  was  struck,  and  tbe  dUteraice  in  the 
amounts  contributed  by  the  parties  reepec- 
ttvely  was  adjasted. 

A  careful  examination  of  all  the  evidence 
has  eatiafled  ns  that  It  would  amply  sup- 
port a  finding  In  plaintiff's  favor  on  all 
phases  of  the  case.  It  follows  that  the 
order  denying  a  new  trial  must  be  afflnned. 


HAYES  V.  NORTH   AMERICAN   LIFE  & 
CASUALTY  CO.    (No.  22580.) 

(Supreme  Court  of  Minnesota.   Jan.  6,  1922.) 

(Syltabui  hy  th9  Court,) 

1.  Insarance  «s3668(l I)— Whethtr  Insnred'a 
Injuries  oaused  total  disability  was  a  Jury 
question,  although  ha  performed  his  usual 
duties  for  part  of  a  day  after  aocldeat. 

*  Plaintill  was  Insured  against  accidental  in- 
juries and  brought  suit  on  the  policy.  Wheth- 
er his  injuries  caused  immediate  total  Usabil- 
ity was  a  question  for  the  jury,  although  he 
performed  his  usual  duties  for  part  of  a  day 
after  the  acddent. 

2.  Trial  «»a232(3)^lnstniotlon  that  verdict 
must  be  for  amount  claimed  by  plaintiff,  or 
for  amount  admitted  by  defendant,  approved. 

The  court  properly  instructed  the  jury  that 
they  must  return  a  verdict  either  for  the 
amount  claimed  by  plaintiff  or  for  tiie  amount 
admitted  by  defendant. 

Appeal  ftom  District  Court,  Wabasha 
County;  Oharies  B.  CaHaghan,  Judge. 

Action  by  John  Hayes  against  the  North 
American  Life  &  Casualty  Confpany.  Verdict 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.  Order  affirmed. 

Leroy  Bowen,  of  Minneapolis,  for  appel- 
lant. 

Murdoch  A  Lothrop,  of  Wabasha,  tor  re* 
spondoit 

TAYIiOR.  C.  Plaintiff  was  Insnred  by  de- 
fendant against  acddentail  Injuries.  He  sus- 
tained an  injnry  on  March  23, 1918,  which  he 
claimed  totally  disabled  him  from  that  date 
until  July  15,  191ft.  The  policy  provides: 

"If  such  bo^  injury  •  •  •  shall  wholly 
and  continuous)^  disable  and  prevent  the  as- 
sured from  attending  to  any  and  every  kind  of 
duty  pertaining  to  his  occupation,  the  company 
will  pay  for  the  full  period  of  such  total  dis- 
ability indemnities  at  the  monthly  rate  herein 
provided. 

"If  such  bodily  injury  shall  not  immediately, 
but  shall  within  thirty  days  after  the  date  of 
the  accident,  totally  disable  the  assured;  or 
If  such  bodily  injury  shall  Immediately  after 
the  accident  or  immediately  after  a  period  of 
total  disability  continuously  prevent  the  assur- 
ed from  performing  some  one  or  more  but  not 
all  important  duties  pertaining  to  Us  occnpa- 


tion,  the  company  will  pay  for  not  1»  eineed 

sixty  days,  an  indemnity  at  one-half  the 
monthly  rate  herein  provided." 

Plaintiff  claimed  that  he  was  totally  dis- 
abled within  the  meaning  of  the  first  para- 
graph above  quoted  and  entitled  to  indemnity 
at  the  full  monthly  rate  for  the  full  period  of 
disability.  Defendant  claimed  that  plaintiff 
was  not  totally  disabled  immediately  after 
the  accident,  within  the  meaning  of  the  sec- 
ond paragraph  above  quoted,  and  therefore 
is  only  entitled  to  indemnity  at  one-half  the 
nronthly  rate  for  the  period  of  M  days  and 
tendered  that  amount.  The  court  instructed 
the  jury  to  the  effect  that  they  should  deter- _ 
mine  whether  plaintiff's  disability  became 
total  at  the  time  of  the  accident  or  later; 
that,  If  they  found  that  it  became  total  at 
the  time  of  the  accident,  they  should  return  a 
verdict  for  the  amount  claimed ;  that  if  they 
found  that  It  became  total  later,  they  should 
return  a  verdict  for  the  amount  admitted 
by  defendant  They  returned  a  verdict  for 
the  full  amount  claimed.  Defendant  appeals 
from  an  order  denying  a  new  trial,  and  con- 
tends that  the  evidence  does  not  warrant  a 
finding  of  Immediate  total  dlsabllit?. 

Plaintiff  was  a  passenger  conductor  on  the 
Milwaukee  Railroad.  He  ran  from  Wabasha, 
Minnesota,  to  Faribault,  Minnesota,  and  back, 
every  day  exc^t  Sunday.  On  Saturday, 
March  23,  191S,  he  made  his  usual  run  to 
Faribault  and  started  on  his  retnm.  When 
he  reached  Midland  Junction,  five  miles  from 
Wabasha,  he  alighted  from  the  train  to  tele- 
phone for  orders.  A  sort  of  ladder  having 
two  iron  rungs  or  steps  about  1%  inches  In 
width  was  attached  to  the  side  of  the  car 
for  the  use  of  the  trainmen  in  entering  and 
leaving  It.  On  receiving  his  orders  plaintiff 
signaled  the  engineer  to  proceed,  and  as  the 
train  started  attempted  to  enter  the  car  by 
means  of  these  steps.  His  foot  slipped  from 
the  lower  step  through  the  ladder,  and 
caught  in  such  a  manner  that  he  sustained 
an  Injury  to  his  knee  and  to  the  skin  and 
tissues  along  the  shin  bone.  He  was  helped 
into  the  car  and  Into  a  chair.  In  which  he 
rode  the  remaining  five  miles  to  the  end  of 
his  run.  On  arriving  at  the  statitm  he  made 
his  report  and  then  went  home  in  a  bus,  as 
he  usually  did.  The  next  day  being  Sunday 
his  train  did  not  run,  and  he  rentuined  at 
home  where  his  vrtfe  treated  his  leg  with 
hot  applications.  On  Monday  he  started  on 
his  regular  run  and  performed  his  usual 
duties  until  about  half  way  to  Faribault, 
when  the  pain  In  hla  leg  became  so  severe 
that  he  took  a  seat  In  the  coach  and  abandon- 
ed the  attempt  to  perform  his  active  duties. 
During  the  remainder  of  the  trip  to  BVirl- 
bault  and  the  entire  retnm  trip  his  duties 
were  performed  by  the  brakeman,  except  that 
he  wrote  out  hla  report  himself.  On  reach- 
ing home  Monday  night  he  called  a  doctor; 
on  Tuesday  be  rraiained  at  home ;  on  Wed- 
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nesday  he  went  to  a  hospital;  on  Friday  an 
oiMTatlon  was  performed.  He  remained  at 
the  hospital  about  two  months  and  then 
returned  home.  He  was  unable  to  move 
about  except  on  crutches  until  July  1,  1919. 
He  resumed  his  duties  July  IS,  1919. 

[1]  From  the  fact  that  plaintiff  started  on 
his  regular  trip  on  Monday  and  performed 
his  duties  for  two  or  three  boors,  defendant 
argues  that  his  injuries  did  not  cause  imme- 
diate total  dlsabiUty. 

"Total  disability  does  not  mean  absoltite 
physical  inability  on  the  part  of  the  insored  to 
transact  any  kind  of  bnsiness  pertaining  to  liis 
occapation.  It  is  sufficient  if  hia  injuries  were 
of  such  a  character  that  common  care  and 
prudence  required  him  to  desiat  from  the  trans* 
action  of  any  such  bushiess  so  long  as  it  was 
reasonably  necessary  to  effectuate  a  cure." 
Lobdill  T.  Laboring  Men's  Mutual  Aid  Ass'o, 
69  Minn.  14.  71  N.  W.  680,  88  L.  B.  A.  SS7, 
66  Am.  St.  Bep.  642. 

This  rale  was  approved  and  applied  In 
Monahan  v.  Columbian  Knights,  8S  Minn. 
224,  92  N.  W.  972.  The  fact  that  plaintiff 
undertook  to  make  his  regular  trip,  but  wag 
only  able  to  perform  the  necessary  duties 
for  a  small  part  of  the  day,  is  persuasive 
evld»ice  that  he  failed  to  appreciate  the 
seriousness  of  his  injuries.  That  he  actually 
succeeded  In  performing  these  duties  for  two 
or  three  hours  before  his  injuries  forced 
him  to  desist  is  not  sufficient  to  establish  as 
a  matter  of  law  that  he  was  not  totally 
disabled  immediately  after  the  accident  wlth- 
Ing  the  meaning  of  the  policy.  And  whether 
the  disability  became  total  at  the  time  of 
the  accident  or  not  until  later  was,  under 
the  evidence,  a  question  tot  the  Jury.  McKuy 
V.  Minnesota  Commercial  Men's  Ass'n,  139 
Minn.  192,  165  N.  W.  106L  The  court  prop- 
erly submitted  it  to  the  Jury  and  we  find 
no  reason  for  doubting  the  correctness  of 
their  conclQsion. 

[1]  Defendant  complains  of  the  action  of 
the  court  in  submitting  to  the  Jury  only  two 
forms  of  verdict — one  for  the  full  amount 
claimed  and  the  other  for  the  amount  admit- 
ted by  defendant  The  particular  point 
urged  is  that  plaintiff  notified  the  railroad 
company  on  July  S,  1919,  that  he  would  be 
ready  to  go  to  work  on  July  15th  and  that 
the  Jury  might  have  found  that  his  disability 
ceased  as  early  as  July  6th.  When  plaintiff 
rested,  defendant  also  rested  without  <^er- 
Ing  any  evidence,  and  plaintiff's  testimony 
that  he  was  not  able  to  go  to  work  on  July 
5tb,  but  gave  the  notice  In  the  expectation 
that  he  would  be  able  to  do  so  on  July  15th, 
and  that  he  was  not  able  to  resume  his 
duties  at  any  time  before  July  15, 1919,  is  In 
no  way  disputed  or  contradicted.  No  objec- 
tion to  submitting  the  case  in  this  manner 
wa«  made  at  the  trial  and  we  think  defend- 
•ntfB  contentiMi  without  merit 

Order  affirmed. 


CHICAGO  &  N.  W.  RY.  CO.  V.  CITY  OF 
MARSHALL    (No.  22481.) 

(Supreme  Court  of  Minnesota.  Jan.  6,  1922.) 

(Bytlaltts  ly  the  Court.) 

Municipal  corporations  «=>425(1)— City  held 
without  power  to  assess  street  Improveneat 
against  railway  oorporatioa  piqring  srasi 
aarnlROi  tax. 
Prior  to  the  enactment  of  chapter  538,  Laws 
1919,  a  dty  had  no  power  to  assess  the  cost 
of  street  paving  against  a  railway  corporation 
which  has  paid  a  gross  earnings  tax. 
Brown,  O.  J.,  and  Qninn,  J.,  dissenting. 

Appeal  from  District  Court,  I^on  Comity; 
Z.  M.  Olsen,  Judge. 

Assessment  by  the  City  of  Marshall  against 
the  Chicago  &  Northwestern  Railway  Com- 
pany for  paving.  On  appeal  to  the  district 
court  the  assessment  was  affirmed,  and  the 
Bailway  Company  appeals.  Judgment  re- 
versed. 

Brown,  Scausen  &  Sawyer,  tar  appellant 
James  H.  Hall,  of  Marshall,  for  respondent 

HALLAM,  J.  Second  and  Fourth  streets 
In  the  city  of  Marshall  are  crossed  by  the 
right  of  way  and  tracks  of  appellant  rail- 
way company.  The  city  of  Marshall  by 
proper  proceedings  under  chapter  66,  Laws 
1910,  paved  these  streets  and  included  In  the 
paving  plan  the  portion  of  the  streets  cross- 
ed by  the  railway  company's  tracks.  The 
city  authorities  assessed  against  the  railway 
company,  not  against  its  property,  a  pro- 
portion of  the  cost  of  the  pavement,  comput- 
ed on  a  front  foot  basis.  On  appeal  to  the 
district  court  the  assessment  was  affirmed 
and  the  railway  company  appeals. 

The  proceedings  antedate  the  operation  of 
chapter  633,  Laws  1919,  making  railway  com- 
panies subject  to  special  assessments  for 
local  improvements  and  the  company  con- 
tends that  under  the  law  then  prevailing, 
a.  S.  1913,  $  2226,  it  Is  not  Uable  to  such 
assessment 

We  sustain  this  contention.  The  statute 
above  cited  and  then  in  force  provided  that 
the  payment  by  a  railway  company  of  a  tax 
upon  its  gross  earnings  shall  be  "in  lieu  of 
all  taxes  and  assessments  upon  all  property 
within  this  state  owned  or  operated  for  rail- 
way purposes  by  Bucb  company."  This  In 
plain  language  exempts  the  property  of  de- 
fendant from  assessment. 

The  trial  court,  however,  in  effect  con- 
verted the  proceeding  into  one  in  personam 
against  the  railway  company  and  the  assess- 
ment is  against  the  railway  company  and  not 
against  Its  property.  Under  the  statute  dted, 
section  2226,  the  railway  company  was  no 
more  liable  to  assessment  than  was  Its  prop- 
wty.  Nor  is  there  any  authority  for  au  aa- 
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aeasmeat  in  personam  In  a  local  Inrproremoit 
assessment  proceeding. 

There  Is  no  doubt  of  the  power  of  the 
munkdpality  In  the  exercise  of  the  police 
power  to  compel  by  mandamus  a  railway 
company  to  pave  tbe  Intersection  of  a  street 
with  Its  right  of  way  wlien  the  safety  and 
convenience  of  the  public  requires  it.  State 
ex  reL  Clara  City  v.  Great  Northern  By.  Co., 
130  Minn.  480,  153  N.  W.  ST»,  L.  R.  A.  1918D, 
1103;  City  of  St  Paul  v.  Great  Kormem 
Ry.  Co.,  146  Minn.  355,  177  N.  W.  482.  Per- 
haps the  dty  may,  without  resorting  to  nian- 
damos,  proceed  to  itave  sucit  interaecdoiu 
If  the  safety  and  convenience  of  the  public 
so  requires  and  then  sue  to  recover  the  cost- 
of  such  ImproTonent  Ollar  of  St  Paul  t. 
Great  Korthem  Ry.  Co.,  138  Minn.  25,  163 
N.  W.  788,  U  R.  A.  1917F,  485.  Bat  this  Is 
not  a  case  of  elQier  kind.  There  Is  no 
proof  or  finding  that  public  necessity  or 
<»nTaiience  reauired  this  pavement  Nor 
could  tliat  Issue  be  litigated  In  a  proceeding 
<tf  tliis  kind.  Surely  the  dtj  council  in  a 
local  Improvement  assessnrent  proceeding  had 
no  power  to  determine  upon  this  enrdse  of 
tbe  pcSice  power.  On  appeal  to  the  district 
court  from  tbe  assessment  made  by  the  coun- 
cil tbe  proceeding  Is'  stlli  tbe  same  assess- 
nent  proceeding.  The  court  cannot  trans- 
form It  Into  a  proceeding  In  mandamus 
predicated  on  the  exerdss  of  the  police  power 
nor  into  an  action  In  personam  for  the  re- 
covery of  money. 
I   Judgment  remsed. 

BROWN,  a  J.  (dissenting).  That  the  au- 
thority of  the  dty  to  reqnire  tbe  railroad 
company  to  pay  the  cost  and  expaise  of  'the 
improremmt  In  proportltm  as  the  pavement 
extends  over  tiie  rl^t  of  way  rests  In  the 
police  end  not  the  taxing  power  is  dear. 
State  ex  reL  Clara  City  Great  Northern 
BaUway  Co.,  ISO  Bflnn.  480;  163  N.  W.  879. 
L.  a  A.  191SD,  1158;  Chi..  MU.  ft  St  P. 
Railway  Co.  v.  City  of  Minneapolis,  115 
Minn.  400, 188  N.  W.  100,  61  £*.  R.  A.  (N.  8.) 
286,  Ann.  Oas.  t912D,  1020.  Tbe  Itabllity 
Imposed  tv  an  exordae  of  the  authority  may 
be  enforced  by  means  of  any  jndldal  or 
quasUndidal  procedure  suited  to  tlie  particu- 
lar case.  The  local  assessment  proceeding 
la  quite  appropriate  In  a  case  InvolvlnK  as 
here,  a  general  pubUc  Improvement  in  which 
many  property  owners  are  alike  affected  In 
tiie  ascertainment  of  damages  and  benefits. 
State  ex  rd.  T.  District  Court,  68  Hlna.  2^ 
71  N.  W.  27.  Tbe  case  of  City  of  St.  Paul 
Great  Northern  Railway  Co..  138  Hlnn.  26, 
168  N.  W.  788,  L.  R.  A.  lOlTF.  485.  involved 
an  isolated  act  the  performance  of  which 
rested  wholly  with  the  railway  company. 
The  tsict  that  such  a  proceeding,  usually 
dassed  as  a  tax  proceeding.  Is  resorted  to, 
does  not  bring  about  as  a  legal  inference  or 
otlierwise  a  change  In  the  character  of  tbe 


pnbUc  right  Bougbt  to  be  exndsed;  tbe 
atribwlty  of  the  mnnldpaUty  remains  tbe 
same  whatever  fonn  of  procedure  be  adopted 
in  its  enforcement  The  objection  to  the 
form  here  adopted,  the  liabiUty  of  tbe  rail- 
road company  under  the  police  pawee  Iwing 
necessarily  conceded.  Is  purdy  technical  and 
shonld  not  inrevail.  Every  rlgbt  granted  by 
the  due  process  of  law  clause  ot  tbe  Con- 
Btitntlon.  may  be  protected  in  a  procsedlng 
of  this  kind;  2  Dnnndrs  Digest  6679. 

Ihe  ^oceedlng  is  in  rem,  and  If  In  tbis 
case  there  be  technical  defect  in  the  Judg- 
ment fbund  in  die  pdnt  that  It  Is  posonal 
in  torm  rather  than  against  the  property 
sought  to  be  charged,  it  may  be  conected  on 
api^cation  of  either  par^  to  the  court  be- 
low. That  the  right  of  way  may  be  anessed 
is  afllrmed  by  the  general  trend  of  judldal 
opinion.  Ann.  Cases  1916E,  57%  and  dta- 
tlims. 

QDINN,  J.  I  coneur  In  tlie  dlinwit 


EURICH  •(  al.  V.  BARTLETT  eC  sL 

'(No.  22453.) 

(Supreme  Court  of  Minnesota.   Jan.  6,  1922.) 

(Hffllabus  by  the  Court.) 

1.  Exohsnie  of  property  ^s»8(4)— Is  aetios 
for  resolssloB  of  a  contract,  evidsaee  held 
InsufficiflBt  to  establisli  frasd. 

In  an  sction  to  rescind  a  contract  for 

fraud.  It  is 

Beld,  tiiat  the  evidence  Justified  flie  findings 
ot  the  trial  court  to  the  effect  that  defendante 
made  no  fraudulent  representations,  concealed 
no  material  facts,  and  that  In  entering  Into  the 
contract  plaintiffs  relied  upon  an  Independent 
inquiry  into  the  subject-matter  of  the  transac- 
tion, conducted  through  an  attorney  employed 
for  the  purpose. 

2.  Record  held  sot  to  prstest  error  warrastlag 

new  trial. 

The  record  presents  no  error  for  which  a 

new  trial  may  be  granted. 

Appeal  from  District  Court  Hennepin 
County;  W.  W.  Bardwell,  Judge. 

Action  by  Martha  R.  Buricb  and  otlms 
against  Emilie  T.  Bartlett  and  others  to  re- 
scind a  contract  for  fraud  and  to  recover 
Ifflymenta  thereon.  Judgment  fbr  defend- 
ants, and  plaintiffs  appeal  from  an  order 
denying  their  motion  for  new  trial.  Ordw 
affirmed. 

Dille,  Hoke,  Krauae  ft  Faegre,  of  Minne- 
apolis, for  appellants. 

Allen  ft  Fletcher,  of  Minaeapdla;  for  ne- 
spondenta. 
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tract  for  fraod  and  to  recover  what  plain- 
tiftB  parted  with  in  tbe  transaction,  in  which 
defendants  had  judgment,  and  plalntlffB  ai>- 
pealed  from  an  order  dmying  their  motion 
for  a  new  trlaL 

It  appears  that  plaintiffs,  husband  and 
wife,  were  tbe  owners  of  a  residence  proper- 
ty In  the  city  of  Minneapolis,  which  they 
desired  to  dispose  of  by  sale  or  exchange. 
It  was  incumbered  by  a  mortgage  in  the 
sum  <mC  $4,500,  leaving  an  equity  therein  of 
the  value,  as  found  by  the  trial  court,  of 
$2,600.  They  listed  the  property  for  sale 
with  a  local  agent,  who  on  or  about  October 
1,  1817,  caUed  their  attention  to  the  fact 
that  defeudant  Merrill  Bartlett  was  the  own- 
er of  a  blodE  of  stock  in  the  Photoplating 
Comi>aay,  a  corporation  engaged  in  the  de- 
velopment of  a  secret  process  for  transfer- 
ring photographic  and  other  Inu^resaltma  to 
metai  surfaces,  producing  attractive  adver- 
tising specialties,  which  be  had  offered  for 
sale  or  exchange  for  real  property.  Plaln- 
tlffB became  interested,  and  after  a  some- 
what extensive  Inquiry  and  iDTestigation  In- 
to the  affairs  of  the  corporation  and  its 
fnttire  prospects  entered  Into  an  exchange 
agreement,  by  which  they  deeded  the  dwell- 
ing iHToperty  to  defoidant  EmlUe  T.  Bart- 
lett, wife  of  her  codefendant  Merrill  Bart- 
lett, in  consideration  of  which  Bartlett 
transferred  to  plalntUPs  45  Shares  of  the  pre- 
ferred anfl  22  shares  of  the  common  stock 
of  t3»e  corpimitlon;  for  the  purposes  of  tbe 
exchange  the  atock  was  takes  at  9iJEO0,  and 
plalntifFa  equity  In  the  property  at  tbe  same 
araotmt  The  transaction  was  completed  on 
Noranber  27»  lOlT.  Tb»  corporation  on  May 
21,  laiS,  went  Into  voluntary  liquidation, 
and  a  rscelm  was  aiv^ted  to  wind  up 
its  aflalrt.  Plaintiff,  WUUam  Eorlcta.  at- 
tended tHe  ma^g  of  tbe  stockholdevs  at 
the  time  tbe  insolvency  proceedings  were 
decided  nptm.  At  the  conclusion  of  tiiose 
proceeding!  a  new  corporation  was  formed 
to  oontlnne  the  business  of  the  M. 

Tbareattae,  in  August.  1818,  plaintiff 
brought  this  action  to  rescind  tbe  contract, 
charging  fn  the  complaint  that  It  was  in- 
duced and  brought  about  by  misrepresenta- 
tion and  acta  of  fraudulent  cmoealment  of 
roatnlti  facts.  Defendants  by  answear  pat 
In  Issue  all  allegations  of  tha  complaint  as 
to  mlsr^ireBeDtation  and  fraudulent  conceal- 
ment, and  in  addition  thereto  aSlrmatlTely 
alleged  that  In  entering  Into  the  contract 
plain  tiffs  acted,  not  on  any  representations 
made  by  defendants,  but  on  Information  ac- 
quired by  them  through  an  independent  in* 
veetigntton  Into  tbe  affairs  of  the  corpora- 
tion and  the  value  of  its  stock.  The  alleg^- 
tlcms  of  new  matter  In  the  answer  were  put 
In  Issue  by  tbe  reply.  The  trial  was  before 
the  court  without  a  Jury,  at  the  conclusion 
of  which  tbe  court  ftnmd  as  facts  Oiat  no 


r^resentatlons  were 
made  by  defendants  to  induce  the  contract, 
that  there  was  no  fraudulent  concealment 
of  any  material  fact,  and  finally  that  In  en- 
tering into  the  transaction  plaintiffs  relied 
soldy  upon  facts  made  known  to  them  by 
their  own  independent  Investigation,  con- 
ducted through  a  representative  employed 
by  them  for  the  purpose.  As  conclusions 
of  law  Judgment  was  ordered  that  plalntifCs 
take  nothmg  by  the  action.  There  was  a 
motion  for  amended  findings  or  a  new  trial, 
which  was  In  all  things  denied. 

The  assignments  of  error  in  support  of 
the  appeal  present  the  questions:  (1)  Wheth- 
er the  findings  of  tbe  trial  court  are  clearly 
against  the  evld^ce,  within  the  guiding 
rule  in  such  cases;  and  (2)  whether  there 
was  error  in  the  admission  or  exdudon  of 
evidence.  We  answer  both  questions  in  tbe 
negative. 

It  appears  that  tbe  corporation  was  or^ 
ganlzed  and  created  under  the  laws  of 
South  DakoU,  but  had  Its  business  estab- 
lishment and  headquarters  In  MlnneapoUtr 
this  state.  'Its  sole  bnelness  was  the  manu- 
facture and  sale  of  advertising  novelties  and 
specialties.  The  business  bad  been  under 
way  at  tbe  time  of  this  transaction  about  a 
year,  and  was  then  and  for  some  time  pre- 
viously had  been  operating  at  a  loss.  Some 
war-time  contracts  takai  on  by  the  company 
In  1917  constituted  the  principal  canse  of 
that  situation.  Tbe  company  was  unable  to 
meet  Its  expenses  from  the  business  trans- 
acted: and  a  short  time  prior  to  the  date 
of  this  eontrovcsnty  bad  been  compelled  to 
borrow  $30,000  to  pay  current  bills;  at  tbe 
same  time  through  some  of  Its  stockholders 
securing  credit  at  one  of  die  local  banks  In 
the  sum  ct  $20^000,  In  addittw  to  the  amount 
so  borrowed.  In  sbwt,  ttie  company  was 
dragging  and  losing  ground;  no  dividends 
bad  been  paid  en  outstandiug  stock.  In  that 
Situation  a  manager  was  employed  to  take 
charge  of  the  business,  with  a  view  of  put- 
ting the  company  on  a  sound  basl^  the  per- 
son so  nnployed  was  an  expert  In  that  line, 
and  upon  bis  emi^oyment  set  about  the  work 
assigned  him.  All  parties  concerned,  includ- 
ing defradant  Merrill  Bartlett,  who  was  an 
officer  amd  stockholder,  and  a  number  of 
other  stoc^olders,  who  w^  men  of  stand- 
ing in  the  Onandai  and  commercial  circles 
of  Minneapolis,  b^eved  tbe  prospects  of 
the  company  very  promising  for  tbe  future, 
and  through  their  Influence  the  loan  and 
bank  credit  was  secured.  The  efforts  of 
tbe  manager  were  not,  however,  successful, 
and  the  company  went  into  vidutttary  liqui- 
dation, as  hoetofore  stated. 

When  the  subject  of  the  exchange  of  the 
dw^ling  for  the  stbck  was  brought  to  their 
attention,  plaintiffs  immediately  employed 
an  attorney  to  make  an  Investigation  Into 
tbe  affairs  of  the  company,  its  propertg^  tf- 
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fects,  and  prospects  of  future  development 
and  success,  and  tbe  transaction  was  not 
closed  until  after  a  full  and  extended  In- 
quiry had  been  by  him  made  In  that  direc- 
tion. The  person  so  engaged  was  not  only 
an  attorney  of  standing  and  ability,  but  at 
the  same  time  a  capable  bnslness  man,  with 
cmslderable  experience  in  the  line  of  the 
particular  investigation;  be  had  often  had 
occasion  to  Investigate  the  affairs  of  corpo- 
rations with  the  view  of  determining  the 
value  of  their  stock  and  their  business  stand- 
ing and  the  advisability  of  investments 
therein.  He  went  about  his  work  intelli- 
gently and  In  good  faith,  and  at  the  conclu- 
sion thereof  advised  plaintiffs  that  the  stock, 
of  the  company  was  a  good  Investment,  and 
tttat  tbe  pT<H>osed  exchange  was  a  proper 
and  safe  tme  from  that  viewpoint. 

[1]  Our  conclusion  after  an  extended  con- 
sideration of  the  record  Is  that  the  findings 
of  the  court  In  the  respect  stated  are  fully 
supported  by  tbe  evidence;  «t  least  not 
clearly  against  the  evidence,  and  must  there- 
fore be  sustained.  The  evidence  makes  it 
clear  that  both  plaintiffs  and  their  attorneys 
were  informed  of  the  facts  showing  tbe  gen- 
eral financial  condition  of  the  corporation; 
tiiat  it  bad  been  operating  at  a  loss;  had 
been  obliged  to  borrow  money  to  meet  its 
mBtoring  obligations,  and  In  addition  there- 
to had  secnred  the  bank  credit  of  120,000. 
The  inveaUgation  made  by  plaintiffs  was 
under  way  for  some  six  weeks  before  the 
deal  waa  cHosed,  and  every  opportantty 
seems  to  have  been  afforded  by  the  officers 
of  the  company  to  make  Uie  Invesdgatlon  as 
full  and  complete  as  they  wished.  A  finan- 
cial statement  of  the  company  was  irader 
l«<eparati(m  at  the  time  whic^  would  have 
shown  in  detail  the  debts  and  obligatlfflis  of 
tbe  company,  and  plaintiffs  and  their  attor- 
ney were  advised  that  it  would  be  complet- 
ed soon.  Tet  no  subsequent  inqnliy  for  It 
was  made,  and  the  transaction  was  closed 
witiiont  knowing  Its  contents.  The  books 
of  the  ctffaipany  were  open  to  investigation, 
and  Inquiries  were  mode  by  the  attorney  of 
tbe  secretary  in  reference  to  the  company 
affairs.  It  Is  true  that  there  was  some  puff- 
ing of  the  company  and  Its  future  prosi>ect8, 
but  those  matters  are  not  subject  to  classi- 
fication as  representations  of  facts  which 
may  be  relied  upon  In  such  cases.  What  the 
future  will  bring  forth  for  a  business  venture 
of  the  kind  Is  always  more  or  less  problem- 
atlcal,  and  guesses  or  predlcttem  thereof, 


thou^  they  fall  of  realization,  are  not  ac- 
tionable. Dunnell's  Dig.  Supp.  3827.  Those 
representations,  however,  are  not  here  re- 
lied upon  by  plaintiffs.  The  main  contention 
of  counsel  is  that  there  was  fraudulent  con- 
ceatment  of  material  facts,  particularly  by 
the  manager,  to  whom  plaintiffs  were  re- 
ferred for  definite  information  by  defend- 
ant Merrill  Bartlett  No  doubt  defendants 
are  responsible  for  any  false  or  fraudulent 
representations  made  by  tbe  manager.  Bart- 
lett had  referred  the  attorney  to  him  with 
tbe  statement  that  he  was  in  the  manage- 
ment of  tbe  company;  that  the  books  and 
papers  were  there;  that  he  would  ^ve  all 
Information  desired  by  plaintiffs.  But  al- 
though responsible  for  any  false  or  affirma- 
tive misstatement  made  by  him,  manifestly 
they  are  not  responsible  for  his  failure  to 
volunteer  information  or  failure  to  speak 
out  upon  matters  not  inquired  about.  He 
kne^v  the  attorney  was  Investigating  tbe 
conditions  of  the  company  in  connection 
wltb  the  proposed  transaction,  and  the  rec- 
ord furnishes  no  evidence  that  he  falsely 
gave  in  response  to  questitms  any  untrue 
statements  or  represoitatlons  concerning 
matters  under  inquiry.  The  finding  that 
there  was  no  fraudul^t  concealment  of  ma- 
terial facts  either  by  him  or  Bartlett  is  folly 
supported  by  the  evidence. 

And  we  conclude  the  discussion  of  the  evi- 
dence. We  are  not  required  In  affirming 
findings  of  tbe  trial  court  to  demonstrate 
their  correctness.  It  Is  sufficient  that  we 
have  examined  the  record  as  a  whole  and 
hnd  the  evld^ice  not  clearly  against  them. 
Barnum  v.  Jefferson,  109  Mlim.  1,  122  N.  W. 
453.  That  plaintiffs  In  finally  entering  into 
the  transaction  relied  upon  the  Information 
gained  by  their  attorney,  and  the  advice 
given  by  him,  is  fully  shown  by  the  evidence, 
and  since  plaintiffs  relied  upon  tlie  knowl- 
edge so  acquired  they  cannot  shift  re8p<mid- 
bility  for  their  failure  to  gain  more  extend- 
ed Information,  if  there  was  in  fact  any 
failure  In  that  respect  Ifeland  t.  Toung- 
berg,  124  Minn.  446, 145  N.  W.  167,  Ann.  Cos. 
lAlGB.  775. 

[t]  2.  The  assignments  dbolleus^  tte 
rulings  on  evidence  present  no  qnesOtHi  of 
serious  impwtanoe.  We  have  examined 
them  all,  wltb  the  result  that  no  error  is 
shown  for  VHii^  a  new  f^al  should  be 
granted. 

Order  afflnned. 
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FITZPATRICK  V.  ROSE  DONAHUE 
REALTY  CO.    <No.  22648.) 

(Supreme  Court  of  Mbmesota.  Jsa.  6,  1922.) 

(ayOahut  by  (he  Comi.) 

Nagllgai^*  «S323(I)— Owner  of  premltes  used 
hi  cblldreR  not  ■egllgeet  la  f^llni  to  r»* 
move  Hate  left  ky  eontrador. 

Necligence  cannot  be  predicated  on  the 
failure  of  an  apartment  houee  owner  to  remove 
m  barrel  of  alacked  lime  whieb  waa  left  by  a 
contractor,  covered  with  boarda,  in  a  yard 
on  the  premisea  where  children  are  accoa- 
tomed  to  pUy. 

Appeal  from  District  Court,  Bameey  Coun- 
ty ;  O.  B.  Lewie.  Judge. 

Action  by  William  G.  Fltzpatridc.  as  fa- 
ther of  Helen  Fitzpa trick,  an  infant,  against 
the  Bose  Don&bue  Bealty  Company,  for  per- 
sonal injuries.  Directed  verdict  for  the  de- 
fendant, and  plaintiff  appeals  from  an  or- 
der denyli^  new  trlaL  Order  affirmed. 

McGratb  ft  Mone,  of  St  Paul,  for  appel- 
lant. 

Hoke,  Krauae,  St  Faegre  and  J,  G.  Stlrn.  all 
of  Minneapolis,  for  respondoit 

HALT/AM,  J,  Defendant  owns  an  apart- 
ment bouse  in  St  Paul.  Charles  Narr,  the 
Janitor  In  charge  of  the  building,  had  an 
apaitmoit  in  the  basement,  with  entrance 
from  a  back  yard.  His  family  consisted  of 
a  wife  and  two  children,  a  daughter,  11 
years  old,  and  a  son,  8  y^s  old.  These 
children  played  In  and  about  this  rear  yard 
and  had  a  chlldrei's  playhouse  there.  Helen 
Fitspatrlf^  8  years  dd,  lived  about  a  block 
away.  With  otber  children  she  played  habit- 
ually with  the  Narr  children  In  tb^  back 
yard,  wiUi  the  knowledge  of  Mr.  Narr  and  of 
every  cm  who  imid  much  attaitlcm  to  the 
ivemlsefl.  About  July  18,  1020,  defendant 
hired  Patrick  Leo,  a  contractor,  .to  do  some 
brickwork  In  the  basemoit  of  the  bnildtn^ 
Leo  hauled  some  brick,  sand  and  an  ordinary 
barrti  two-thirds  or  three-fourths  full  of 
alacked  Itane  and  placed  tbem  near  the 
building  In  the  back  yard  in  which  the  chll- 
At&a  played.  By  reason  of  the  progress  of 
other  work  be  was  unable  to  commence 
work  at  once  and  be  left  the  material  there. 
The  ala(A»d  lime  was  1^  covered  with  four 
or  Ave  Inches  of  \eatee  and  the  barrd  waa 
left  covered  with  boards.  Tbo  barrel  of  lime 
and  the  other  material  remained  there  until 
July  26b  In  the  meantime  the  water  bad 
soaked  In  and  the  lime  had  become  so  that 
It  could  be  bandied  and  moulded.  The  chil- 
dren played  with  It  and  moulded  It  in  their 
play  Into  diabes  and  mud  pies.  The  Janitor 
saw  them  doing  so.  On  July  26,  several  chil- 
dren indndlng  HeUo  and  the  Narr  children 
took  some  of  the  lime  in  a  toy  wagon  to  the 


were  playing  with  it 
there,  wh^  some  larger  boye  came  along  and 
began  to  tease  them,  and  in  the  process  one 
of  the  larger  boys  picked  up  some  of  the  lime 
and  threw  it  at  Helen,  hitting  her  io  the  eye 
and  causing  Impairment  of  the  sight.  Plain- 
tiff, as  father  of  Helen,  sued  for  damages. 
The  conrt  directed  a  verdict  for  defendant 
Plaintiff  appeals. 

The  decisive  question  in  the  case,  as  we 
view  it,  Is  whethCT  there  was  any  evidence 
that  the  defendant  was  guilty  of  any  negil< 
f^ence.  The  trial  court  held  there  was  not 
With  this  we  agree. 

We  shall  not  eatex  upon  a  discussion  of 
the  question  of  whether  Helen  was  a  li- 
censee or  an  Invitee.  Perhaps  she  was  the 
latter._  She  played  with  the  Narr  children 
in  their  back  yard  as  all  children  play  with 
the  children  of  neighbors  In  their  baclc  yard. 
Every  one  interested  knew  this.  The  essen- 
tial facts  are,  however,  that  slacked  lime  is 
a  common  article  of  building  material  In 
gfflieral  use  among  building  contractora  It 
is  frequently  left  exposed  on  lots  and  in 
public  thoroughfares  at  places  convenient  to 
building  operations.  It  is  not  naturally  es- 
pecially attractive  to  children  and  Is  not  In- 
herently any  more  dangerous  than  many 
other  articles  of  common  use  that  are  ordi- 
narily left  within  reach.  It  may  be  handled 
without  harm.  It  Is  only  dangerous  when 
put  Into  the  eye  or  In  contact  with  eome 
tender  member.  It  has  not  even  a  natural 
tendency  to  splash  or  scatter.  This  barrel 
of  lime  was  put  in  a  place  conveni^t  to  the 
work  and  was  kept  and  protected  in  the  usu- 
al manner,  in  fact  more  protected  than  Is- 
often  the  case.  The  conduct  of  defendant 
was  only  permissive.  The  test  applied  In 
such  cases,  as  stated  In  a  recent  dedsicm, 
Bothenberger  v.  Powers  i^el,  etc.,  Co.,  181 
N.  W.  641,  U  that— 

"If  a  man  does  an  act  and  he  bnowa.  or  1^ 
the  exercise  of  reasonable  foresight  shoold 
have  known,  that  in  the  event  of  a  anbsequent 
occurrence,  which  is  not  nnlikely  to  happen, 
injnry  may  result  from  tiia  act  and  each  sab- 
segneot  occurrence  does  haptien  and  injnry 
does  reaolt  the  act  committed  is  negl^ent  and 
will  be  deemed  to  be  the  proximate  causa  of 
the  Injury." 

There  was  so  little  cause  in  common  ex- 
perience to  apprehend  a  casualty  of  the  kind 
that  happened  In  this  case  ttiat  in  our  opin- 
ion defendant  was  not  under  duty  to  cause 
the  removal  of  the  material  Decisions  In 
other  states  sustain  this  decialott.  Zairtner 
V.  George,  156  Wia.  181,  145  N.  W.  071,  52 
L.  B.  A.  (N.  S.)  129;  Beetz  v.  Brooklyn,  10 
App.  Div.  882,  41  N.  T.  Supp.  1000;  HaU  v. 
N.  T.  Telephone  Co.,  214  N.  Y.  40,  108  N.  B. 
182.  L.  B.  A.  lOlfiG,  191. 

The  case  of  Dahl  v.  Valley  Dredging  Co., 
125  MUm.  00,  145  N.  W.  796,  62  L.  A. 
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(N.  S.)  1173,  Is  Instructive,  though  It  Is  not 
directly  in  point,  for  there  the  children  In- 
jured were  trespassers  and  the  "attractive 
nuisance"  doctrine  was  inT<^ed. 
Order  affirmed. 


STATE  V.   MILLER.     (No.  22477.) 
(Supreme  Conrt  of  Minnesota.   Jan.  6,  1922.) 

fSjfUabw  hy  the  Court) 

1.  Criminal  law  «S3SI9(3,  5)— Refusal  of  new 
trial  for  mlsoofldiiot  of  proaaoutlag  attorney 
held  not  abiise  of  disoretion;  obJeetloB  to 
argument  eemae  tee  late  or  notloe  tor  new 

trial. 

Whether  a  nev  trial  ehoold  be  granted 
upon  the  groand  of  misconduct  of  the  prose- 
cuting attorney  is  largely  in  the  discretion  of 
the  trial  Judge.  There  was  no  abuse  of  that 
discretion, 

2.  CrImlnaJ  law  «=9938( I)— Cumulative  testU 
mony  held  not  to  warrant  new  trial. 

The  denial  of  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  proper  under 
the  showing  made. 

3.  Record  held  to  present  >o  reversible  error. 

The  record  presents  no  reversible  error, 
either  in  the  rulings  upon  the  admissibility 
of  evidence,  or  in  the  diarge. 

Appeal  from  District  Court,  Benncpin 
County ;  W.  C.  Leary,  Judge. 

Samuel  Miller  was  convicted  of  man- 
slaughter In  the  first  degree.  From  an  order 
doiying  his  motion  for  new  trial,  he  appeals. 
AfBnned. 

A.  M.  Gary,  of  MinnrapoUs.  for  appellant 
a  L.  Hilton,  Atty.  Gen.,  and  Iloyd  B.  Ol- 
son, Co.  Atty.t  of  Minneapolis,  for  the  Stata 

QiTJINN,  3.  Defendant  was  indicted, 
charged  with  murdw  In  the  first  degree. 
Upon  trial  he  was  convicted  of  manslaughter 
in  the  first  degre&  From  an  order  denying 
his  motion  for  a  new  trial  upon  the  grounds 
of  errors  of  law  occurring  at  the  trial,  mis- 
conduct of  the  prosecisting  attorney,  and 
newly  discovwed  evidence,  this  appeal  was 
tftken. 

At  a  little  before  midnight  on  May  11, 
1020,  defendant  t^t  his  place  of  employment, 
tahiug  with  him  the  money  proceeds  of  tbe 
day  and  a  loaded  pistol,  wbidi  be  put  in  his 
raincoat  pocket  He  walked  south  a  couple 
of  blocks  on  Second  avenue  and  went  Into 
the  MlUer  hotel,  whore  he  met  James  Marek, 
whom  he  had  known  for  some  time  and  with 
whom  he  had  had  trouble  some  time  before. 
An  altercation  followed.  Defendant  went  out 
onto  the  sidewalk;  Mar^  followed  him. 
Defendant  testified  that  when  he  reached 
the  sidewalk  Marek  struck  him,  knocked  hia 


hat  off,  and  threat^ed  him ;  that  he  backed 
up  along  the  walk  some  50  or  60  feet,  Marek 
following  and  striking  at  htm ;  that  he  (de- 
fendant) had  his  hand  in  his  i>ocket  where 
the  pistol  was,  and  that  Marek  said,  •**  •  * 
If  you  have  got  anything  I  will  make  you 
pull  it" ;  that  defendant  then  backed  up 
against  tbe  wall  of  a  building  adjacent  to 
the  walk  and  attempted  to  pull  the  pistol 
from  his  pocket,  when  It  accidentally  dls- 
cbarKed,  tbe  bullet  entering  tbe  body  of  Ma- 
rek  and  causing  his  death  on  the  following 
day.  There  were  several  men  standing  on 
the  walk  near  the  scene  at  the  time.  Leon- 
ard Peterson,  who  was  passing  and  witness- 
ed the  affair,  testified  upon  the  trial  and 
seems  to  have  told  what  he  saw  In  an  im- 
partial way.  Two  officers  near  by  heard  the 
shot  and  quickly  appeared  upon  the  scene. 
Marek  was  lying  upon  the  walk.  Tbe  officers 
Inquired  of  the  bystanders  as  to  who  did  tbe 
shooting,  but  could  get  no  information  except 
from  Peterson,  who  showed  them  where  tbe 
man  frent  who  did  the  shooting.  They  pur- 
sued and  found  the  defendant  coming  from 
tbe  basement  back  of  a  barber  shop.  He  bad 
disposed  of  the  pistol  and  discarded  his  rain- 
coat, and  he  denied  all  knowledge  of  the 
shooting.  He  was  taken  into  custody  and  on 
tbe  following  day  taken  before  Marek,  who 
was  in  the  hospital ;  but  Marek  said  defend- 
ant was  not  tbe  man  who  shot  him.  The  de- 
fendant was  then  released,  but  on  the  fol- 
lowing day  the  ofllcers  again  b^n  search 
for  him,  which  continued  uhtil  June  28,  when 
he  was  arrested  In  California  under  the 
name  of  Sam  Banks.  After  leaving  Mlnne- 
apollB  on  May  18,  he  went  to  Cblcago,  B^an- 
saa  Glt7f  Talsa,  sa  Paso,  and  Uien  to  CUlfor- 
nia. 

One  Louis  Banks,  a  taxlcab  drlTcr  about 
the  Miller  hotel,  was  the  <ml7  wltaieas  called 
from  the  bystanders  referred  to.  His  testi- 
mony was  strongly  on  the  side  of  the  defense. 
It  Is  ciainjed  on  the  part  of  the  prosecution 
that  the  state  was  unable  to  learn  the  names 
or  whereabouts  of  any  other  of  tbe  said  by- 
standers. 

[1]  The  error  most  strongly  urged  by  tlie 
defense  upon  this  appeal  rctetes  to  the  al- 
leged improper  remarks  of  connsti  for  the 
prosecution  In  his  address  to  the  Jury. 
Shortly  after  the  prosecuting  attorney  com- 
menced his  argumrait  to  the  Jury,  counsti  for 
the  defense  requested  that  the  balance  of  the 
argument  be  taken  down  by  the  reporter, 
and  it  appears  In  the  record.  Thereafter 
during  his  ai^ument  the  prosecuting  attor- 
ney made  the  foUowli^  statem^its  to  l^e 
Jury: 

"That  this  bunch  of  men  who  stood  down 
there  on  that  corner  would  never  have  said 
anything.  I  think  is  fairly  indicated  by  all  that 
yon  have  heard  here,  except  this  friend  of 
his  who  comes  and  tells  the  story  to  support 
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his  friend.  *  *  *  Ther  made  Inquiry  amouc 
the  frieDds  of  tUa  man  Banka  testified 
here  to-daj;  tb«j  made  inqoiry  of  others. 
«  •  « 

"She  haa  no  interest  In  it  either  way.  It  she 
had  any  interest  in  it,  It  would  naturally  have 
been  rather  on  the  side  of  what  I  ahonld  term 
'the  rest  of  the  gtn^  down  there  at  the  MBler 
hotel.   •   •  • 

"If  there  was  any  danger  there  for  his  little 
friend,  this  defendant,  be  was  there  to  pro- 
tect him;  he  was  there  to  see  that  Sam  was 
not  hurt  if  there  was  any  danger  there. 
•  •'  • 

"And  farther,  would  these  other  men  who 
stood  around  there,  these  several  meti  of 
whom  Peterson  told  you  who  stood  off  there 
somewhere  in  front  of  that  hotel  lobby— who 
are  those  other  men,  and  why  are  they  not 
here?  Why  cannot  they  be  found?  Of  course, 
Banks  says  that  he  knew  one  or  two  of  tbam, 
bat  they  hare  gone  away  and  cannot  be  found. 
If  there  were  any  of  them  anything  different 
than  frienda  and  associates  of  this  defendant, 
if  they  were  anything  else,  why  didn't  they 
make  themselves  known?  If  there  was  no 
one  there  that  was  honest.  If  there  was  no  one 
there  beside  Peterson  who  was  upright  and 
wanted  to  tell  what  they  saw,  who  were  truth- 
ful and  not  sticking  up  for  this  defendant,  If 
there  were  any  of  them,  I  say,  who  had  any 
other  in<^nation,  why  didn't  they  come?  Why 
didn't  they  tell?  Why  are  they  not  heref  It 
is  rewonaUe  to  snppoae  that  those  men  who 
staod  there  were  probaUy  all  frienda  of  the 
defendant." 

Whereapon  counsel  for  the  defendant 
stated: 

"At  this  time  I  wish  to  take  an  ezcepUon  to 
these  remarka  as  outside,  of  the  evidence." 

Hie  conrt  replied : 

"Take  your  exception  after  the  argument.  I 
don't  see  anything  the  matter  with  that.  Ton 
will  have  the  entire  speech  and  we  will  have  it 
nnderatood  that  yoa  can  take  yoor  ezeeptlon 
afterward  and  do  aot  intampt.** 

Gonnaa  for  detendant  said : 
'•That  is  sattcfaetory.  •  •  •* 

No  furtbw  exertions  were  taken  during 
the  argument  or  at  its  close,  nor  until  the 
m(^ou  for  a  new  trial  was  heard.  If  there 
was  anything  prejudicial  to  the  defendant 
tn  the  prosecuting  attorney's  clostng  address, 
exception  should  have  been  taken  at  the 
doee  of  the  argument  It  is  too  late  for 
objectiouB  upon  tiie  motion  for  a  new 
tzlaL  Carllale  v.  V.  S..  ld<k  Fed.  827,  114  a 
a  A.  631;  Harvey  v.  SUte,  35  Tex.  Gr.  B. 
540,  84  S.  W.  623;  State  v.  Spurllng,  115  La. 
789. '40  Boath.  lOT;  Kcsmedy  r.  Common- 


wealth, 14  Bush  (Ky.)  840;  Caioen  t.  State, 

86  Ind.  200. 

The  attorney  Indulged  in  severe  character- 
ization of  the  accused  as  being  of  a  cow- 
ardly and  sneaking  nature,  one  who  hates, 
and  a  murderer.  Whether  In  so  doing  he 
overstepped  the  bounds  of  propriety  we  need 
not  determine.  Whether  a  new  trial  should 
have  been  granted  on  account  thereof  was 
largely  within  the  discretion  of  the  trial 
Judge.  He  saw  and  beard  the  witnesses  and 
was  in  a  position  to  best  Judge  of  the  situa- 
tion. We  have  considered  the  language  com- 
plained of  with  care  and  are  unable  to  ar- 
rive at  the  conclusion  that  it  was  such  as  to- 
deprive  the  accused  of  a  fair  trial.  The  rule 
applicable  is  well  establiabed  in  this  state. 
State  V.  Bernstein,  181  N.  W.  917.  and  oases 
there  cited.  But  this  case  does  not  come 
within  the  rule  of  that  case. 

Exceptions  were  taken  to  parts  of  the  ad- 
dress in  which  the  witness  Banks  and  the 
other  bystanders  at  the  shooting  were  re- 
ferred to  as  friends  and  associates  of  the 
defendant.  We  see  nothing  to  criticize  In 
this  reference.  These  men  were  all  present 
at  the  time  tbe  fatal  shot  was  fired ;  they 
offered  no  assistance  to  the  man  who  receiv- 
ed the  mortal  wound  nor  to  the  officers  who 
were  In  pursuit  of  the  perpetrator  of  the 
act  When  asked  by  the  officers  who  did  the 
shooting,  they  withheld  all  Information,  If 
they  had  any.  These  were'  matters  about 
whl(^  the  Jury  was  entitled  to  be  informed 
and  to  whlcb  the  attorney  had  a  right  to 
allude.  A  jading  of  Banks'  testlmmy  dis- 
closes at  once  his  bias  in  no  uncertain  way. 
The  officers  failed  to  obtain  the  names  or  to 
ascertain  the  Identity  of  the  other  bystand- 
ers; yet  their  affidavits  were  forthcoming 
upon  a  showing  fbr  a  new  trial  on  behalf  of 
the  defendant. 

[2,  3]  At  the  trial  defendant  went  upon  the 
stand  as  a  witness  in  his  own  behalf.  He 
testified  as  to  the  circumstances  leading  up 
to  the  shooting  and  that  it  was  accidental. 
The  affidavits  filed  in  support  of  the  motion 
Cor  a  new  trial  apcm  the  ground  of  newly 
discovered  evidence  could  affect  the  case  only 
as  to  matters  preliminary  to  the  fatal  act, 
and  In  these  r^ards  they  only  corroborate 
the  testimony  about  which  there  was  little 
or  no  dispute.  That  matter  was,  under  the 
circumstances,  wholly  within  the  discretion 
of  the  trial  judge.  We  discover  no  reversible 
error  either  In  the  ruling  upon  the  admis- 
sibility of  evidence  or  In  ttu  vSurgd  of  the 
oonrt  to  the  jury. 

Afflrmert. 
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WETTER  V.  WETTER.    (No.  2SB33.) 
(Supreme  Court  of  30nnew>ta.  Jul  13, 1922.) 

(SvUahtu  &v  the  Court.) 

DIvoroe  «s>240(3)— FIndlBfls  lor  plaiitlff  a»  t« 
permanent  allnoay,  ate.,  held  supported  fey 

evidence. 

The  findingi  of  the  trial  court,  in  on  ac- 
tion by  the  wife  for  divorce  on  the  (rronnd  of 
cruel  and  inhuman  treatment,  as  to  the  Telue 
of  the  property  owned  by  defendant,  and  in 
other  respects,  and  the  award  of  permanent 
alimony  to  plaintiff,  are  supported  by  sofflcient 
competent  evidence  and  are  sostalned. 

Appeal  from  District  Gonrt^  Oarrtt  Coun- 
ty; O.  Sf.  TiflCt.  Jndige. 

Action  by  Hulda  B.  Wetter  against  Wll- 
tianf  F,  Wetter  for  dWorce,  In  which  plaintiff 
secured  an  absolute  judgment  for  divorce 
with  alimony  and  suit  money,  from  which 
defradant  appeals.  Judgment  aflSrmed. 

Josa,  Ohman  &  Fryberger,  of  MlaneapollB, 
for  appellant 

W.  G.  &  W.  IT.  Odell,  of  Ghaska,  for  re- 
spondent 

BROWN,  C.  J.  Action  by  the  wife  for 
dlTorce  on  the  ground  of  cruel  and  inhumaa 
treatment.  In  which  plaintiff  had  judgment 
of  absolute  divorce  with  alimony  and  suit 
money,  from  which  defendant  appealed. 

The  iffincipal  questions  presented  by  the 
appeal,  which  do  not  require  extended  dis- 
cussion, relate  to  the  pecuniary  relief  granted 
by  the  Judgment  The  findings  of  cruel  and 
Inhuman  treatment  of  plaintiff  by  def«idant 
are  not  challenged,  and  our  examination  of 
the  record  brings  to  light  an  abundance  of 
evidence  to  sustain  them.  Plaintiff  by  her 
complaint  d^anded  Judgment  for  the  sum  of 
$2,500.  alleged  to  have  be^  by  her  delivered 
to  defendant  from  her  separate  property 
during  the  marriage  relation,  in  addition  to 
permanent  alimony.  The  relief  so  demanded 
was  granted  by  the  court  The  two  questions 
presented  are  (1)  whether  the  findings  to  the 
effect  that  plaintiff  during  the  marriage  deliv- 
ered and  turned  over  to  defendant  the  amount 
of  money  stated  from  her  separate  property, 
and  (2)  whether  the  findings  as  to  the  value 
of  defendant's  property,  are  clearly  against 
the  evidence.  We  answer  both  questions  in 
the  negative. 

It  appears  that  the  parties  bad  been  mar- 
ried for  over  30  years,  and  had  raised  a 
family  of  10  childroi.  Plaintiff,  as  the  wife. 


In  addlticm  to  hei  howeboM  dntin  and  car* 
ii^  tor  and  raUdng  tbls  large  family,  did 
her  full  share  of  farm  labw,  and  by  the 
Joint  efforts  of  the  parties  defendant  vas 
able  to  accmnnlete  a  considerable  property, 
both  real  and  perscHial,  which  ttie  conrt 
found  to  be  of  tbe  value,  at  the  time  of  the 
trial  of  the  action,  of  181,800.  In  respect  to 
this  finding  we  have  examined  the  record 
with  care  and  find  therein  ample  evidence  to 
sustain  tile  same,  at  least  to  justify  the  era- 
elusion  that  the  finding  is  not  dearly  against 
the  evldrace.  Tbe  finding  is  strongly  corrob- 
orated by  an  affidavit  made  and  filed  in  tbe 
action  by  defradant  In  connection  with  plain- 
tUTa  api^catlon  for  suit  money,  wherein  be 
gave  the  sum  of  $61,400  as  tbe  total  value  of 
tbe  prop^y.  While  the  affidavit  was  made  a 
considerable  time  iwtor  to  the  trial.  It  was 
competent  evldmce  against  defraidant  In  con- 
tradiction of  his  testlm(»y  on  die  trial,  to 
be  given  such  wel^t  as  the  trial  court  deemed 
proper  on  the  question  of  value  We  find 
no  Bufflclent  reason  for  Interferatce  with  the 
conclusion  of  the  court  in  this  respect  ^e 
court  gave  plaintiff  as  permanent  alimony 
an  amount  equal  to  one-tblrd  of  defendants 
property  on  tbe  basis  of  the  value  so  found. 
In  view  of  the  facts  of  the  case,  we  think 
nothing  was  awarded  the  wife  in  this  respect 
to  which  she  was  not  ftdrly  entitled.  By  ber 
labor  and  Industry  she  bad  materially  and 
substantially  aided  In  the  accumulation  of 
the  property,  and  but  for  the  statute  limiting 
her  to  one-third,  much  more  might  be  givoi 
to  her.  But  that  is  not  important  The 
valuation  of  the  property  as  fixed  by  the  trial 
coiu-t  Is  not  against  the  evidence,  and  tbe 
question  of  alimony  must  there  end. 

We  also  find  ample  evidence  in  .support  of 
the  finding  that  the  wife  contributed  to  tbe 
funds  ot  the  husband  during  the  marriage 
the  sum  of  $2,500,  that  she  Is  entiUed  to  have 
returned  to  her  under  the  law  of  this  state. 
O'Neil  V.  O'Neil,  182  N.  W.  438.  She  acquired 
the  money  so  deUvered  to  her  hiisband 
from  her  father,  and  the  suggestion  of 
counsel  for  defendant  that  at  least  a  part 
thereof  was,  in  effect,  a  donation  by  the 
father  to  both  is  not  sustained ;  the  evidence 
bearing  upon  the  point  was  for  the  considera- 
tion of  the  trial  court  in  connection  with  all 
other  evidence  in  the  case.  A  gift  to  both 
parties  is  not  conclusively  shown. 

Tbls  disposes  of  the  case  and  all  guesttons 
requiring  mention.  The  findings  of  the  trial 
court  are  sustained  by  the  evidence,  and  the 
record  presents  no  reverrible  tfrer. 

Judgment  afiirmed. 
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WHITE  V.  CHICAeOp  M.  &  ST.  P.  RY.  CO. 
(No.  22616.) 

(Bnprem«  Court  of  Minnesota.  Jan.  13,  1922.) 

^SpUabua  by  BdHoHal  Staff,) 

1.  Carrlare  «s»395--As  to  baggage  earrled  on 
aama  train  with  passonger,  carrier's  liability 
oontlBMOs  for  raasonable  time  after  arrival  to 
prosent  oheok  and  anabte  earrler  to  deliver. 

When  passenger  and  checked  baggage  travel 
on  the  same  train,  the  carrier's  Uability  cootin- 
ms  for  Boeb  reasonable  time  after  arrival  of 
baggage  as  le  necessary  to  permit  passmger  to 
present  his  dieck  and  amablo  th«  eoapaar  to 
effect  deliveiT. 

2.  Carriers  «»408(6)— Tlaie  llablltty  oMtlaass 
after  arrival  of  baggage  Is  generally  fact 
qustlan,  nnlasa  faela  ara  aiidUpittd. 

In  determining  what  is  a  reasonable  time 
after  arriTal  of  baggage  for  carrier's  liability 
to  eontinae,  allowance  most  be  made  for  the 
crowded  condition  of  the  depot,  and  perbapa 
other  circumstances,  and  the  qnestlon  ia  gen- 
erally one  of  &et;  birt  if  the  facta  are  nndis- 
pated,  it  la  one  of  law  for  the  court 

8.  Carriers  «s>4q4— Delay  to  eall  for  baggage 
from  aftornoon  of  arrival  until  next  moralng 
aareasonabie,  and  carrier's  liability  that  of 
a  warohousamsn. 
A  delay  from  the  afternoon  of  anival  of 
baggage  until  the  morning  of  tlie  next  day  in 
caUiDg  therefor  is,  In  the  absence  of  special 
drenmatanees,  nnreaaonable,  so  that.  In  case 
of  Its  theft  dnrlBC  tte  night,  tiie  carrier's  Ua- 
bUitr  was  merely  that  of  warehouseman,  and 
not  of  carrier. 

Appeal  from  District  Court,  Murray  Coun- 
ty; L.  S.  Nelson,  Judge. 

Aeti<m  by  Jesn  A.  White  against  the  Chi* 
ai0».  Milwaukee  *  SL  Paul  Railway  Com- 
pany. Jadgmoit  for  plaintiff,  and  tlie  de- 
fandantimpeals.  Bvrwaad. 

r.  W.  Root  andd  O.  W.  Wri^t,  both  of 
Mtameapolls,  for  appeUant. 

O.  J.  Ftnatad,  of  Wlndom,  for  reapmidait. 

FBR  OUSIAM.  On  Pebruaty  26,  1830, 
l^alntlff  took  panage  oa  one  of  daffendant'a 
paaaeivw  toalna  at  Canton,  S-  D.,  and  tmr^ 
flled  to  Awasden,  Iowa.  At  Osnton  be  poi^ 
Aased  Ui  tlekat  and  cbeAed  his  poraonal 
baggase,  ft  anlt  case^  in  the  wnal  manner, 
and  lecelTed  tbe  usual  baggage  check.  The 
train  carrying  plmintut  and  hie  baggage  ar- 
rived at  Hawarden  at  2:44  p.  m.,  Febmary 
20th.  Before  8  a.  m.  of  the  27tb,  he  presented 
hla  baggage  chedc  and  demanded  his  bagsege. 


During  the  night  defendant* s  depot  which 
contained  tbe  baggage  was  burglarized,  and 
plaintUt'a  baggage  was  stolen,  and  could  not 
be  found.  Plalntllf  sned  for  the  value  of  die 
baggage,  and  the  court  found  fbr  plaintiff. 
Defendant  appeals. 

It  Is  omceded  that,  if  defendant's  UabiUtj 
as  carrier  continued  during  the  night  of  the 
26tb,  the  Judgment  was  proper,  but  that.  If 
defendant's  liability  as  carrla:  had  ceased, 
and  he  waa  liable  otHj  as  warebonaemaa, 
tbe  Judgment  cannot  be  sustained.  This, 
then.  Is  the  dedslTe  question  In  tbe  case. 

[1j  It  Is  diear  that,  wh^  the  passenger 
and  the  diedced  bt^gage  travel  on  the  same 
train,  the  liability  of  the  carrier  continues 
for  such  reasfKuUe  time  aft^  the  arrival 
of  the  bagsAge  as  is  necessary  to  permit  the 
passenger  to  j^weent  his  check  and  to  enaUe 
the  company  to  effect  delivery.  S  R.  G.  U 
21&  The  carrier  liability  is  rigid,  and  the 
passenger  oumot  extend  it  by  posU>oning  the 
time  of  taking  ppssoodon  to  suit  bis  own 
ctmvesitoice. 

[1]  In  determining  what  is  a  reasonable 
time,  allowance  must  be  made  for  the  crowd- 
ed condition  of  the  depot,  and  perhaps  other 
drcamstances,  and  the  Qtiestkm  Is  generally 
one  of  fact;  bot,  If  the  facts  are  nndlsputed, 
the  question  is  one  ot  law  for  the  court. 
Dltman  Boot  &  Shoe  Go.  t.  Keokuk  &  W. 
Ry.  Ca,  91  Iowa,  416,  09  N.  W.  2S7,  01  Am. 
St  Bep.  862. 

The  facts  are  not  in  dispute  In  this 
case.  The  questlmi  is  whether,  as  a  matter 
of  law,  a  delay  from  2:44  p.  m.  until  the  next 
morning  was  an  unreasmiable  delay. 

The  decisions  are  in  ctmfllct  but  tihe  de- 
cided weight  of  authority  is  tha^  in  the 
absence  of  spedal  drcnmstances,  a  delay 
from  the  af t»moon  of  one  day  until  tbe  mean- 
ing of  ttu  next  is  unTeaaonabI&  Jacobs  v. 
Tatt<aa)S8Fed.  412;  Wic«and  v.  Oentxal 
By.  Ga  (a  O)  7S  Fed.  870;  Kansas  Glty, 
F.  EL  ft  M.  B.  Oow  V.  UcOshey,  68  Ark.  844, 
88  8.  W.  609.  86  L.  B.  A.  781, 68  Am.  St  Bepi 
Ul;  Nealand  v.  Boston  ft  Maine  Railroad, 
161  Mass.  67,  86  M.  ID.  692;  Botb  Buffalo 
ft  State  line  B.  B.  Go.,  84  N.  Y.  MS,  90 
Am.  Dec.  786;  Oidmlt  v.  Benshaw,  86  Yt 
606,  84  Am.  Dea  646;  U  G.  ft'  L.  By.  Ga  v. 
Mafaan,  8  Bush  (71  Ky.)  164;  Cohen  v.  8t 
I.  U.  ft  8.  By.  Go,  09  Mo.  Appb  66;  10 
O.  J.  1219.  This  construction  of  the  carrier's 
liability  appeala  to  ns  as  just  and  we  sustain 
it  Tbate  are  no  special  circumstances  in 
this  case.  Tbe  resolt  is  tbe  Judgment  must 
be  reversed. 

Judgment  reversed. 
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(Wis. 


THRONE  V.  WANDELL. 

(Supnme  Court  of  WisconsiD.  Jan.  10,  1922.) 

1.  Assault  acd  battery  9=>2  —  Sargleal  opera- 
tion without  patient's  consent  Is  teohnleal 
assault. 

A  Burgical  operation  without  the  conaent  of 
the  patient,  if  he  la  in  posaeaaion  of  hia  facal- 
tiea  and  in  aneli  physical  beal&  aa  to  be  able 

to  cooealt  about  hie  condition,  and  no  emer- 
gency exists  making  it  impracticable  to  confer 
with  him,  is  a  technical  assanlt 

2.  AasauK  aMi  kattery  «ss>3B-Evhtonoa  held 
aalRelMt  to  anpport  flaMnfl  tk&t  dentist  ex- 
traotad  patleafa  teeth  wlthoat  her  ^oaseat. 

In  an  action  afainst  a  dentiat  for  teelmical 
asaanlt,  plaintifPa  teatimooy  alone,  though  op- 
posed to  that  of  three  witnesses  for  defendant, 
hdd  sufficient  to  anpport  the  jury's  finding  that 
plaintiff's  teeth  were  extracted  without  her 
consent. 

3.  Asaaun  and  battery  <-MO  .^|SJ»W  bold  ex- 
cessive by  $1,500  for  extractloa  of  six  brft- 
kea  teeth  wlthoat  patient's  ooaaeat. 

$!t,SOO  is  ezceaaive  damages  for  the  ex- 
traction, without  plaintiff's  consent,  of  six  teeth, 
all  but  one  of  which  had  certainly  been  crowned 
and  the  other  probably  so,  and  all  of  which 
were  broken  down  and  the  nerves  dead,  so  that 
they  coold  not  be  filled  and  would  have  had  to 
be  extracted  some  time,  and  should  be  reduced 
to  92.000. 

AvpoBl  from  Circuit  Court.  Ullwankee 

Comity;  3cbn  3.  Gregory,  Judge. 

Action  by  Isabel.  Throne  agalust  Dr.  L.  A. 
Wandell  and  another.  Judgment  for  plain- 
tiff against  def»idant  Wandell,  and  be  ap- 
peals. Rerorsed  and  remanded  on  certain 
c<Hiditions. 

TbiB  la  an  appeal  from  a  Judgmoit  entered 
January  25,  1921,  in  favw  of  the  plaintiff 
for  93,000  damagOB,  and  coats.  The  action 
waa  orlglnaUy  began  to  recoTer  damages 
l^om  th»  defendant.  L.  A.  Wandell,  and  one 
I>r.  L.  W.  Baxtu,  for  personal  Injnries. 

The  plaibttlT,  an  nnmarried  voman  34 
Tears  of  age,  and  having  been  oigaged  aa 
bookkeeper  and  ctcconntaat,  and  also  in 
conductlii«  a  Cigar  and  candy  busfness,  call- 
ed on  Dr.  Baxter,  a  dratist  In  the  dtr  of 
Milwaukee,  to  examine  her  upper  teeth,  to 
ascertain  the  came  of  a  shootlnc  pain  which 
she  snflfered  In  tiet  upper  Jaw.  Dr.  Baxter 
made  an  examination  of  the  plalnUfE,  bat 
was  unable  to  ascertain  the  cause  of  the  pain, 
and  thereupon  lunded  the  plaintiff  a  card, 
which  contained  an  outline  of  the  teeth  In 
botb  Jaws,  and  on  which  card  he  drew  a  Une 
through  six  of  the  uiver  teeth.  Beneath  the 
diagram,  In  iwint,  were  Oie  words,  "Kindly 
mark  teeth  to  be  extracted."  It  appears 
from  the  evidence  that  five  of  the  six  teeth 
Indicated  had  been  crowned,  and  fliat  there 
was  no  certainty  aa  to  whether  or  not  the 


dxth  tooth  had  also  bem  crowned.  The 
teeth  that  were  crowned  were  the  cuspid, 
lateral  and  cmtral  on  the  right  side  from 
the  middle  counting  b&ck,  and  the  central 
and  lateral  on  the  left  side. 

Dr.  Baxter  teatifled  that  the  necessity  for 
crowning  a  tooth  arises  vheia  the  tooth  is 
so  brokoi  down  that  It  has  not  enough  life 
to  fill.  By  "broken  down"  he  meant  decayed 
teeth  and  teeth  wh«:e  the  nerves  are  dead. 
The  apex  of  the  tooth  Is  at  the  end  of  the 
root,  and  shortly  after  the  nerve  of  a  tooth 
dies,  an  Inflammation  will  start  at  the  apex, 
and  if  this  Is  not  ptoperly  attoided  to,  a 
pus  sack  will  be  formed.  The  pas  from 
these  sacks,  when  it  enters  the  circniation, 
may  produce  neuralgia,  rheumatism,  blood 
poisoning,  and  many  other  ellmcaitB. 

There  is  no  dispute  In  the  evidence  that 
in  making  out  the  card  in  question,  and  In 
sending  the  plaintiff  to  the  defendant,  Dr. 
Wandell,  Dr.  Baxter  had  in  mind  the  taking 
of  an  X-ray  examination  to  determine  the  ex- 
act condition  that  the  teeth  were  In,  and  he 
so  Informed  the  plaintiff. 

The  d^endant,  Wandell,  was  also  a  den- 
tist, engaged  in  extracting  teeth,  and  he  also 
had  in  his  office  a  specialist  vho  performed 
X-ray  examinations,  and  Dr.  Baxter  had 
previously  sent  patients  to  Dr.  Wandell  for 
sudi  examinations. 

The  plaintiff  claimed  that  she  kept  the 
card  in  Uer  pocketbook  for  a  period  of  abont 
one  month,  without  reading  It,  thinking  that 
it  contained  an  introduction  to  the  defendant 
Dr.  Wandell.  Philntiff  teatifled  that  upon 
arriving  at  Dr.  Wandell's  ofBce  she  handed 
the  card  to  the  <^ce  girl,  and  upon  being 
ushered  into  defendants  (Ace.  she  told  him 
she  came  for  an  oxaminatltm ;  that  Dr. 
Baxter  conld  not  tell  what  the  trouble  was, 
after  lof^g  at  the  teeth,  and  ttiat  be  mmt 
her  to'the  defendant  to  ascertain  the  tnMbto; 
that  the  defendant  repUed,  ''We'U  find,  out 
what  the.  trouble  Is;"  that  while  she  was 
seated  In  the  dental  chair.  I^.  Wandell  ad- 
ministered gas.  and  that  when  she  realised 
that  gas  was  being  admlnlstwed  die  protMt- 
ed  and  gave  evidence  of  remoi^ratlon,  but 
that  she  was  bdd  tight  in  the  chair  nntU  the 
gas  had  caused  her  to  become  unoonsdona. 
and  npoo  regaining  her  oonsrimumesa  she  as- 
certained that  the  six  teeth  had  been  ex- 
tracted. 

Dr.  Wand^  testified  that  after  the  plalP- 
tifl  had  tfitered  his  olBee  he  asked  her  what 
teeCfa  were  to  be  extracted,  and  ttat  she  told 
him  the  same  were  indicated  on  the  card 
which  she  had  presented  to  the  offlee  girl. 
This  statement  of  Dr.  WandeU  is  also  cor- 
roborated by  defendant's  two  assistants. 

After  the  teeth  bad  been  extracted,  and 
upon  plaintUTs  regaining  her  consctousness, 
she  suffered  and  exhibited  great  distress. 
She  also  testified  that  Dr.  Wandell  Imme- 
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dlatelj  tel^booed  to  Dr.  Baxtw,  and  learned 
tbat  fbe  latter  bad  sent  he^  to  him  for  an 
X-ray  examination,  and  that  be,  tbe  defend- 
ant, expressed  bis  regret  at  tbe  mistake 
which  had  been  made. 

At  tbe  close  of  the  testimony  tbe  court 
directed  a  verdict  In  favor  of  the  defendant 
Dr.  Baxter,  and  permitted  tbe  plalntlCC  to 
amend  her  complaint  In  accordance  with  the 
proof,  so  as  to  charge  the  defendant  Wandell 
with  tbe  extraction  of  tbe  teeUk  In  qnestliHi, 
wltbont  her  conBoit, 

Tbe  case  was  rahmltted  to  the  jury  upon 
a  special  verdict,  and  tbe  Jury  found  that 
tbe  defendant  Dr.  Wandell  extracted  the  six 
teeth  in  question  without  plalntifTs  consent, 
and  the  damages  woe  assessed  In  the  turn 
of  $5,000. 

Defendant's  counsel  thereupon  moved  for 
Judgment  notwithstanding  tbe  verdict,  and 
In  tbe  event  of  tbe  denial  of  such  motion, 
for  an  order  changing  the  answer  to  fbe  first 
questlcm  of  the  special  verdict  from  "Tea" 
to  "No,"  and  for  Judgment  In  defendant's 
favor  upon  such  verdict  as  so  changed;  and 
in  the  event  of  tbe  denial  of  the  foregoing 
motions,  for  a  new  trial,  mainly  upon  tbe 
ground  that  the  verdict  is  unsupported  by  the 
evidence,  and  because  the  damages  are  ex- 
cessive. Tbe  court  thereupon  made  an  or- 
der  denying  the  motions  of  defendant's  coun- 
sel  to  change  the  answer  of  tbe  Jury  as  re- 
quested, and  for  Judgment  in  defendant's 
favor,  and  for  Judgment  notwithstanding  tbe 
verdict,  and  ordered  that  tbe  defendant's 
motion  for  a  new  trial  be  denied  on  condi- 
tion 0iat  tbe  plaintiff  within  10  days  fife  a 
stipulation,  consenting  to  remit  from  aald 
verdict  tbe  sum  of  $1.S00.  and  to  take  Judg- 
ment for  tbe  sum  of  $3,tS00.  with  costs.  The 
plalntlffl  tlierenpon  ^ected  to  take  advantage 
«f  tiie  ooarfs  offer,  and  filed  In  writing  a 
stlpnlftttOD  remitting  Sl.600  from  tbe  verdict, 
and  lliereupon  Judgment  was  »itwed  In 
favor  of  the  idaintiff  and  against  tbe  defcaid- 
ant  Dr.  Wandell,  in  tbe  sua  of  93.000  and 
costs. 

DefMidanfs  counsd  assigns  as  error  tbe 
denial  of  his  motlim  fOT  a  directed  verdict, 
and  tbe  refDsal  of  tbe  covrt  to  grant  bis  mo- 
tions after  vetfflct,  and  the  motion  for  a  new 
trial  beeanse  tbs  mdlct  Is  contrary  to  the 
ertdenoe^  and  beeanse  the  damages,  even  as 
reduced,  are  sxcesslve. 

Robert  K.  Freeman,  of  Milwaukee,  fOr 
appellant. 

Kaymond  3.  Cannon,  of  Milwaukee  (M.  L. 
Luedi,  at  Juneau,  of  counsel),  ft>r  respond- 
ent 

DOERFLEB,  J.  (after  stating  tbe  facts 
as  above).  [1]  "Where  a  patient  is  In  pos- 
session of  bis  faculties  and  In  su^  physical 
health  as  to  be  able  to  consult  about  bis  con- 
dition, and  where  no  emwgency  eixlsta  mak- 
ing St  impracticable  to  confer  with  htm.  Ills 


consent  la  a  prare^nlslte  to  a  surgical  opera- 
tion by  bis  physician.''  80  Gyc;  1076,  1577. 
An  operatlcm  without  the  consent  of  a  pa- 
ttoat  under  such  eircumstances  constitutes 
a  technical  assault  Mohr  r.  Oomella  WIL- 
Hams,  96  Minn.  261,  101  N.  W.  12,  1  U  B. 
A.  (N.  S.)  439.  Ill  Am.  St  Rep.  462.  5  Ann. 
Cas.  806.  See  also  cases  In  note  in  1  U  R. 
A.  (N.  S.)  489-40-41. 

[2]  Tbe  main  question,  therefore.  Involved 
In  this  case,  is:  Were  plaintiffs  teeth  ex- 
tracted by  Dr.  Wandell  without  her  oonsoit? 
In  order  to  pass  upon  this  question  It  must 
be  borne-  In  mind  that  there  is  no  dispute  in 
the  evidence  that  tbe  plaintiff  was  advised 
by  Dr.  Baxto:  to  obtain  an  X*ray  examina- 
tion, and  not  to  have  tbe  teeth  extracted. 
It  is  true  that  the  card  made  out  by  Dr. 
Baxter  and  banded  to  tbe  plaintiff  did  not 
indicate  anything  with  reference  to  an  X-ray 
examination.  On  the  contrary,  the  card  In- 
dicated oa  Its  face  that  tbe  teeth  were  to  be 
extracted.  Tbe  evldraice  Is  also  nndUpoted 
that  the  plaintiff,  before  tbe  extractlcHi  of 
taer  teeth,  did  not  know  what  the  card  con- 
tained, and  that  she  entered  tbe  office  of 
Dr.  Wandell  for  tbe  purpose  of  having  an 
examination  made  of  her  teeth,  so  as  to 
ascertain  the  cause  of  the  pain.  She  testi- 
fied posltiTely  that  upon  entering  the  de- 
fendant's office  she  told  tbe  defendant  that 
she  had  been  sent  by  Dr.  Baxter  tor  an  ex- 
amination, to  determine  tbe  cause  of  the 
pain,  and  she  alao  testified  that  tbe  defoid- 
aut  bold  her  he  would  ascertain  the  cause. 
Right  here  there  Is  a  very  sharp  conflict  in 
the  testimony  of  tbe  plaintiff  on  one  side, 
and  tbe  testim<siy  of  tbe  defendant  and  bis 
two  assistants  on  tbe  other  side.  The  de- 
fendant and  bla  assistants  testified  that  the 
defwdant  inquired  of  the  plahitlfl  what  teeth 
wen  to  be  Ktracted.  and  that  the  iHalntlff 
replied  tbat  it  was  Indicated  upon  the  card. 
Tt]a  testimony  of  the  defendant  and  his  as- 
sistants Is  dolled  by  plaintiff,  and,  In  view 
of  the  undisputed  facts  and  circumstances 
in  tbe  case,  seems  highly  improbable,  for  if 
this  testimony  is  to  be  believed,  then  knowl- 
edge was  brought  home  to  tbe  plaintiff  tbat 
she  was  not  to  submit  to  an  examination, 
but  to  an  extraction  of  the  teetb  In  question. 
Such  testimony  is  not  in  harmony  with  the 
distress  shown  by  the  plaintiff  immediately 
after  asoertalning  the  fact  that  her  teeth  bad 
been  extracted.  There  Is  no  emtention  on 
the  part  of  the  defendant  tbat  aft«r  plaintiff 
manifested  her  distress  he  called  her  atten- 
tion to  tbe  claim  made  by  him  tbat  she 
directed  tbe  extraction  of  the  teetb  indicat- 
ed on  the  card.  While  In  number  the  de- 
fendant has  three  witnesses  <^osed  to  tbe 
testimony  of  the  plaintiff,  standing  alone.  It 
would  appear  from  all  tbe  facts  and  circum- 
stances in  the  case  tbat  plalntUTs  testimony 
is  not  only  bluAUy  credible,  bat  that  the  Jury 
vas  warrante^  in  answering  the  Question  of 
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the  special  verdict  In  the  manner  in  which 
it  did.  The  Issue  having  been  squarely  pre- 
sented to  the  jury  by  the  first  question  In  the 
special  verdict,  and  there  being  credible  evi- 
dence to  support  the  answer  of  the  jury  there- 
to, such  answer  to  such  guestl(ni  must  stand. 

[I]  We  now  come  to  the  error  assigned 
based  upon  the  amount  of  damages  awarded 
by  the  jury.  True,  the  court  saw  fit  to  inake 
a  material  reduction  In  the  damages.  We 
are,  however,  convinced  that  the  amount  of 
damages  in  the  reduced  form  Is  stlU  great- 
ly excessive.  The  teeth  extracted  were  far 
from  being  perfect  teeth.  All  but  one  of  the 
teeth,  to  a  certainty,  had  been  crowned,  and 
as  to  the  sixth  tooth,  Dr.  Baxter  was  of  the 
opinion  that  it  also  had  been  crowned,  but 
he  was  not  entirely  certain  on  the  subject 
These  teeth  were  brokra-down  teeth.  The 
nerves  were  dead,  so  that  the  teeth  could  not 
be  filled.  It  was  only  a  question  of  time 
when  the  teeth  would  have  bad  to  be  ex- 
tracted and  supplanted  by  some  artificial 
means.  Giving  due  credit  to  plaintiff's  dlalm 
of  distress  and  humiliation  and  pain,  we  are 
nevertheless  firmly  convinced  that  the  high- 
est amount  which  the  court  ought  to  have 
permitted  to  stand  In  the  judgment  by  way 
of  damages  is  the  sum  of  $2,000. 

The  Judgment  of  the  drcnlt  court  is  there- 
fore reversed  and  the  case  remanded  for  a 
new  trial,  unless  defraidant,  within  20  days 
after  receiving  written  notice  of  the  filing 
of  the  remittitur  in  the  court  below,  serves 
upon  plaintifTs  counsel  consent  in  writing 
to  Judgment  in  plaintlff^a  fiivor  tor  the  sum 
of  $2,000,  and  costs  as  lieretofore  taxed.  Xn 
case  such  consent  as  indicated  is  filed,  judg- 
ment may  be  rendered  i^n  application  of 
plaintiff  to  the  court  having  jurisdiction  of 
the  action,  without  notice.  ' 

It  is  80  ordered. 

SIEBEGKEB.  a  J.)  took  no  part. 


8CHUIER  V.  KUSWA  at  al. 

(Supreme  Gonrt  of  Wisconsin.  Jan.  10,  1022.) 

ExeontlOfl  «C344l— Payiiwrt  of  board  for  pris- 
oaer      lioBd  aoneeoasary. 

TIi«  provirion  of  Bt  191%  |  4S20,  that  a 
creditor  most  advance  payment  for  the  board 
of  a  pristmer  held  on  body  execution,  and  that 
failure  to  make  sucli  advance  payment  sball 
disclurge  the  prisoner,  was  intended  to  protect 
the  public  against  the  expense  of  boarding  the 
prisoner,  and  does  not  apply  where  the  public 
is  otherwise  protected  because  the  prisoner 
is  allowed  jail  limits  on  bond,  so  that  failure 
to  prepay  the  board  of  the  prisoner  after  he 
gives  bond  does  not  discharge  him. 


Appeal  from  Circuit  Court,  Milwaukee 
County ;  Edward  T.  Falrchild,  Judge. 

Action  by  Walburga  Bchuier  against  Otto 
Knswa  and  others,  begun  in  the  civil  court 
of  Milwaukee  county  and  appealed  to  the 
circuit  court  Judgjneat  for  plaintiff,  and 
d^endanta  aiipeal.  Affirmed.- 

Action  begun  in  the  dvU  court  upon  a  bond 
of  ¥300  assigned  by  the  sheriff  to  plaintiff, 
and  coDditi(med  that  one  Kuswa,  against 
whom  plaintiff  held  a  tort  judgmoat  for 
$190.91,  wluOly  unsatisfied,  should  remain  a 
true  and  faithfal  itristHier,  and  not  escape  or 
go  beyond  the  JaU  limits  of  Milwaukee  coun- 
ty unless  discharged  by  due  course  of  law. 

Plaintiff  at  the  time  she  caused  the  arrest 
of  Kuswa  upon  the  tort  Judgment  deposited 
with  the  sheriff  ¥5  to  pay  for  bis  board  at 
the  rate  of  60  cents  per  day,  that  being  tlie 
lawful  diarge.  Kuswa  remained  In  jail  two 
days,  and  then  gave  the  bond  sued  upon.  He 
remained  for  ten  days  within  the  Jail  limltB, 
and  then  returned  to  bis  borne  outside  the 
jail  limits,  and  hag  there  remained^  The 
sheriff  while  the  bond  was  in  full  force  and 
effect  returned  to  plaintiff  $8.80  of  the  $0 
advanced  as  unexpended  board  mon^. 
civil  court  held  that  Euswa  was,  by  force  ct 
section  4320,  Stats.  1919,  discharged  by  due 
course  of  law  at  the  expiration  of  the  tea 
days,  and  rendered  judgment  for  the  de- 
fendants. The  circuit  court  reversed  such 
Judgm^t,  and  entered  Judgment  for  plaintiff 
for  the  amount  due  upon  her  Judgmrat,  with 
interest  The  defendants  appealed. 

li.  Eaton,  of  Milwaukee,  for  appellants. 
Loteaat  A  iMt&ut,  of  Mllwaulce^  for  re- 
sjHMLdenti 

VINJE,  J.  (after  stating  the  fiuits  as 
above).  The  body  execution  upon  which  de- 
fendant was  detained  in  custody  directed  the 
sheriff  "to  connnit  him  to  the  common  Jail  of 
your  county  until  be  shall  pay  the  aald 
Judgment  (theretofore  described)  or  be  thence 
discharged  according  to  law."  It  will  thus 
be  seen  that  the  execution  did  not  provide  for 
an  imprisonment  for  a  specified  number  of 
days.  But  It  is  contended  by  defendants  that, 
since  only  $5  was  paid  for  Kuswe'a  board  by 
plaintiff,  and  board  was  at  the  rate  ct  60 
cents  per  day.  the  sum  paid  was  exhausted, 
and,  by  virtue  of  the  provisions  of  section 
4320.  Stats.  1819,  so  far  as  applicable  to  this 
case,  reading: 

"Whenever  a  person  is  committed  to  jtil  on 
execution  issued  on  a  judgment  recovered  in  a 
civil  action,  the  creditor,  his  agent,  or  attor- 
ney shall  advance  to  the  jailer  within  twenty* 
four  hours  after  such  commitment,  sufficient 
money  to  pay  for  the  support  of  said  prisoner 
during  the  time  for  which  he  may  be  impris- 
oned; and  in  case  the  money  shall  not  be  so 
advanced,  or,  if  during  the  time  the  prisoner 
may  be  in  confinement  the  money  shall  be  ex- 
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pended  in  the  sapport  of  Bach  priioner,  the 
jailer  shsU  forthwith  discharge  sach  prisoner 
from  custody,  and  such  ^scbarce  thall  have  the 
same  effect  as  a  discharge  by  order  of  the 
court" 
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—the  defendant  was  discharged  by  due 
course  of  law,  even  though  be  was  oat  on 
Jail  limits  and  paid  for  his  own  board.  This 
contention  is  sought  to  be  strengthened  by 
the  fact  that  an  amendment  to  said  section 
recomtsended  by  the  joint  committee  on  revi- 
sion in  1878,  adding  these  words  to  the 
isectlfHi: 

"But  such  money  need  not  be  exhausted  or 
paid  when  such  person  is  on  the  liberties  of  the 
jail  or  not  actually  confined  in  such  jail" 

— was  rejected  by  the  Leglslatoia  It  is 
claimed  this  shows  that  it  was  the  legisla- 
tive intent  that  the  prisoner's  board  most  be 
paid  whether  be  was  confined  in  the  jail  or 
was  out  on  Jail  UmlQu  The  plaintiff's  on- 
flwer  to  this  contention  is  that,  even  if  It  be 
conceded  that  the  prisoner's  board  nAist  be 
paid  while  (m  Jail  Umlti,  It  nerertbeless 
appears  in  tihls  case  that  the  xdou^  advanced 
for  board  was  never  exhausted.  The  sheriff 
spent  only  $1.20  of  it,  and  returned  to  plain- 
tiff unexpended.  The  sheriff  was  re- 
quired to  account  to  the  county  fm  only  the 
money  actually  expended  by  him  for  board  of 
tJie  prisoner,  and  properly  returned  the  un- 
expmded  money*  He  boarded  the  prisoner 
only  two  days,  and  expended  91.20  of  the 
$5  for  board;  the  balance  of  $3.80  was  never 
spent  for  board.  Hence,  the  contingency 
authorizing  a  discharge  namely,  'If,  during 
the  time  the  prisoner  may  be  in  confinement, 
the  mon^  almll  be  expotded  In  the  eavpovt 
ot  Budi  prisoner,**  never  arose,  and  tbe  iwls- 
<«ier  waa  never  lawfully  discharged,  for  he 
idaims  no  oth«  mode  of  disdiai^ 

This  contention  of  iflalntlff  is  w^  taken, 
but  It  is  not  necessary  or  advisable  to  place 
tlie  decidon  upon  such  narrow  grounds.  It 
is  quite  evident  tbat  the  requirement  of 
prepayment  of  board  in  sudi  cases  is  to 
protect  Hie  public  against  the  expense  of 
attempting  to  collect  a  tort  Judgnrent  When 
such  expense  is  otherwise  protected  against, 
as  in  the  case  of  the  prisona  ^vlng  a  bond 
and  being  allowed  jail  limits,  the  necessity 
of  prepaying  board  ceases.  The  failure  of 
the  Legislature  to  inCCH-porate  tbat  explicitly 
Into  the  statute  must  be  ascribed  to  the  fact 
that  it  was  thought  not  necessary  to  state 
the  obvious.  It  Is  therefore  held  that  a 
prisoner  on  a  tort  judgment  who  gives  ball 
and  is  out  on  jail  limits  relieves  the  judgment 
creditor  from  the  prepayment  of  board  from 
the  time  the  prisoner  leaves  the  jail.  This 
Is  In  conformity  with  the  construction  of 
similar  stetutes  elsewhere.  Potter  t.  Robin- 
son, 40  N.  J.  Law,  114. 

Judgment  affirmed. 

SIBBBCKBR,  G.  J.,  took  no  part 


DURAS  v.  KELLER  et  al. 


(Supreme  Oonrt  of  Wiaconshi.  Jan.  10, 1922.) 


1.  Jutfoment  «=>9t— Entry  In  form  of  ontor 
dlsfflisslsg  action  held  a  "final  Judgmnt." 

An  entry  on  the  record  reciting  a  settle- 
ment, and,  by  consent  of  the  parties,  ordering 
tbe  action  dismissed  on  13ie  merits,  though  in 
form  an  order,  was  in  fact  a  "final  judgment" 
tmder  St.  1910,  f  2882,  df^Qing  s  judgment  as 
the  final  determiaatlon  of  the  rights  of  tbe 
parties. 

[Ed.  Note.— For  other  definitlouB,  see  Words 
and  Phrases.  First  and  Second  Scries,  Final 

Decree  or  Judgment] 

2.  PleaiHRB  «=>43 2— Consent  Judgment  waives 
dsfeots  In  pleadlnps  and  Irregnlarltiee. 

A  judgment  by  consent  though  not  based 
upon  a  verdict  or  finding  of  the  court  operates 
to  waive  any  defects  in  tbe  pleadings  or  any  ir- 
regularities or  grounds  of  objection  whidi  would 
have  constituted  error  If  the>judgment  bad  been 
rendered  upon  a  trial. 

3.  JsdgmMit  «=»9I— Seoond  Judgment  oould  not 
he  entered  withost  vacating  first  Judgmnnt. 

Where  the  parties  to  an  action  made  a  set- 
tlement under  which  defendant  was  to  pay 
plaintiff  $375,  and,  by  consent  of  the  parties, 
tbe  court  entered  a  judgment  dlsmissbig  the 
action  on  the  merits,  the  court  could  not  with- 
out vacating  such  judgment  enter  another  judg- 
ment in  pl^tUPa  favor  for  the  amount  agreed 
upon  in  the  setttuaent,  ss  under  St  1919,  H 
i^82  and  2888,  more  than  one  Ju^ment  cannot 
be  anterad  in  an  aotion. 

4.  Jodgmsst  «»90— Content  Judgment  oannot 
be  vaeated  for  tidlsre  to  oomply  with  aet- 
tleaset  airaesisBt  Is  abesoee  sf  st^ulattos 
to  that  efltet 

Where  idalntUt  and  defendant  made  s  settle- 
ment whereby  defendsnt  was  to  pay  i^aintiff 
$875,  and,  by  consent,  judgment'  was  entered 
diBmlBsing  the  action,  defendant's  failure  to 
carry  out  his  promise  could  not  1°  the  absence 
of  a  stipulation  to  that  effect,  constitute  groand 
for  vacating  the  judgment  of  dismissal. 

5.  Jsdamont  ^»9I— Coasost  indgsiest  Is  ooa- 
tnut  eatered  npen  record  witb  essrf  s  saso- 
tlos. 

A  judgment  by  consent  is  bnt  a  contract 
between  the  parties  put  apon  the  record  with 
the  sanction  and  approval  of  the  court 

6.  Jadgnant  ^9l~Consent  Jsdgmant  dls- 
Mlssing  aotles  Waetuse  of  sattlemest  Is  flnal 
snises  vasstod  asosnllng  to  isw. 

Where,  In  consideration  of  defendant's 
promise  to  pay  $375  at  a  later  time,  plaintiff 
agreed  that  the  action  should  be  dismissed  on 
the  merits,  and  tbe  agreement  was  given  ef- 
fect by  a  judgment  entered  by  consent,  it 
stands  as  a  final  disposition  of  the  rights  of 
the  parties  unless  vacated  or  set  aside  in  tbe 
manner  provided  by  law; 

-  Appeal  from  Circuit  Cotut,  Milwaukee 
County;  Gustav  O.  Gehrs,  Judge. 
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AcUon  by  Helen  Duras  against  Herman 
Keller  and  othws.  From  an  order  of  the 
drcnit  <»nrt  affirming  a  jndgmoit  of  the 
cItU  court  ot  Bfllwankee  countr,  defendant! 
appeal.  Rerra^ed  and  remanded,  wlUi  direc' 
tlona. 

TMa  KtUm  was  begun  In  the  ctvil  court 
of  Hllwanfcee  county  to  recover  92,000  dam- 
ages alleged  to  bave  been  snetalned  by  lea- 
son  of  a  d^Mdve  walk  upon  the  premises 
leased  by  the  plaintiff  tram  the  defendants. 
Issue  was  Joined;  the  matter  was  brought  on 
for  trial;  a  Jury  Impaneled  and  sworn;  a 
recess  was  taken.  The  record  then  shows: 

"Settlemeot  efTected.  By  conflcnt  of  th«  par- 
ties, by  their  respective  attorneys,  ft  Is  or- 
dered that  the  aboTC-entitled  action  be,  and 
the  same  hereby  is,  dismisBed  upon  the  mer- 
its without  coBta  to  either  party. 
"By  the  i-ourt: 
"William  A.  Klate,  Olerk. 

"By  Elisabeth  DMmelly.  Deputy  Olerk.** 

The  record  shows  that  10  days  Inter,  and 
on  October  30.  the  plaintiff  appeared  by  ber 
attorney.  The  def^dants  appeared  spedal- 
ly.  The  plaintiff  died  an  order  to  show 
cause  why  Judgment  should  not  be  rendered 
In  favor  of  the  plaintiff  and  against  the  de- 
fendants In  the  sum  of  $375  and  costs.  The 
defoidants,  appearing  specially,  objected  to 
the  Jurisdiction  of  the  court  on  the  ground 
that  on  October  20.  1020,  the  case  was  dis- 
missed upon  Its  merits  without  costs  to  el- 
thOT  party.  It  further  appears  that  the 
statemait  of  M.  H.  Sell,  Esq.,  who  appeared 
for  the  defttidanta  in  the  first  proceeding, 
was  taken  by  the  court  No  mmorandum 
thereof,  however,  appears  In  the  record.  The 
court  took  the  matter  under  advisement,  and 
on  November  6  overruled  the  objection' to  the 
.lurtsdlctlon.  and  mi  November  13  appears  tlie 
following  entry: 

"The  court  now  finds  for  plaiatiff  and  against 
defendant  and  assesses  plidntiff's  damages  at 
tho  sum  of  $375  and  costs,"  and  ordered  Judg- 
ment accordingly. 

On  November  15  the  defendants  gave  no- 
tice of  a  motion  to  vacate  and  set  aside  the 
order  so  entered.  The  motion  to  set  aside 
the  order  was  denied,  and  on  November  22 
Judgment  was  entered  In  accordance  with 
the  order.  From  the  Judgment  so  entered 
in  the  civil  court  the  defendants  appealed 
to  the  circuit  court  of  Milwaukee  county 
and  frmn  an  order  of  the  circuit  court  affirm- 
ing the  Judgment  of  the  dvil  court  the  de- 
fendants appeal  to  this  court 

Henry  G.  Uladh,  of  Milwaukee,  tor  ap- 
pellanta 

Baymond  J.  Gannon,  of  Milwaukee  for 
respondent 

BOSEfflBIiBRX,  J.  (aftv  stating  flu  facts 
as  above).  It  la  the  daim  of  tbe  defendants 
that  the  court  was  without  Jurisdiction  or 


(Wis. 

authority  to'  enter  the  Judgmsnt  appealed 
from. 

[1-3]  Before  proceeding  to  consider  that 
matter.  It  wlU  be  necessary  to  dispose  of. 
some  prtiimlnary  matters.  The  determina- 
tlm  entered  on  October  20,  although  In  form 
an  wder,  was  In  fact  a  final  Judgment  as 
defined  by  section  2882,  Wis.  Stats.,  for  the 
reason  that  it  waa  a  final  determination  of 
tbe  rights  of  the  parties  in  the  action.  Al- 
Oioug^i  not  based  upon  a  verdict  or  «i*Miitipi 
of  the  court,  it  was  a  Judgment  consent 
and  (iterated  to  waive  any  defecta  in  the 
Readings  or  any  Irregularities  or  grounds 
of  objection  whUdi  would  have  constttoted 
error  if  tbe  judgment  had  besn  noAena  up- 
on a  trial.  23  Cyc  729,  and  oases  dted.  No 
motion  has  ever  been  mad*  to  set  aside  tiist 
Judgmoit,  snd  it  has  not  In  fket  been  set 
aside.  The  trial  court  held  that  by  the  order 
of  Novnnber  18,  1920^  the  dvfl  court;  in 
effect,  vacated  the  prevtons  ordo'.  We  are 
not  advised  upon  what  ground  this  concln- 
sl<m  is  based.  It  would  seem  elenmitary 
that,  where  tiiere  is  one  final  Judgment  In 
an  action,  there  cannot  be  a  second  Judg- 
ment in  tliat  action  wftbout  taavlof  the  first 
Judgment  vacated. '  Neither  party  asked  to 
have  the  first  Judgment  vacated,  nor  Is  any 
ground  assigned  npon  wMdi  an  order  to  va- 
cate might  be  based.  The  order  dlrecUng 
entry  of  the  second  Judgment  recites: 

"The  plaintiff  and  defendants  arrived  at  a 
settlement  of  said  case  in  tbe  sum  of  $37Bv 
whidi  was  to  be  paid  by  tbe  defendants  to  the 
plaintiff;  that  immediately  after  said  agree- 
ment was  reached  tbe  attoniey  for  the  defend- 
ants, in  open  court  and  in  the  presence  of  Hhe 
Jury,  stated  to  the  court  that  the  parties  to 
this  action  had  agreed  npon  an  amicable  set- 
tlement and  the  court  therenpoD  dismissed 
the  Jury  and  dismissed  the  case;  that  there- 
after tbe  defendants  refused  to  pay  the  sum  of 
$376  to  tbe  plaintiff,  and  the  court  being  ad- 
vised of  said  fact  and  after  a  full  bearing 
thereon  by  tbe  parties,  and  after  bdng  well  and 
BufBdentiy  adrised  In  tbe  premises,"  entered 
the  order  tor  Judgment  referred  to  in  tiie  state- 
ment of  facts. 

Tbe  order  to  show  cause  was  based  upon 
the  affidavit  of  plalntlfTs  attorney  to  the 
effect: 

That  "tbe  defendants  submitted  b  propour 
tion  of  settlement  of  $375  to  your  afflant  and 
your  affiant  after  consultation  with  Us  dient 
accepted  said  offer  in  open  court;  tiiat  there- 
upon tbe  jury  was  dismissed,  and  the  said  de- 
fendants agreed  to  pay  the  Bum  of  $376  on  the 
folIowioK  day;  that  thereafter  the  attorney 
representing  the  defendants  notified  your  affl- 
ant that  defendants  had  declined  to  pay  iMirsu- 
aut  to  said  terms  in  open  court" 

[4]  The  allured  fidlure  of  the  defendants 
to  carry  out  a  promise  to  be  performed  at 
a  Bubsoiiient  time  cannot,  in  tbe  absoioe  of 
a  stbtulatlon  to  that  effect,  oooatltute 
froonds  for  nUst  from  tiie  judgment  et 
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dismissal  entered  by  conseDt  at  the  time  of 
tlie  making  of  the  proiuiBe.  There  la  sot 
tbe  sUEbtest.intinuLtiOD  In  the  entire  record 
that  the  defendanta  ever  stipulated  that 
Judgment  might  be  entered  against  them  for 
the  agreed  amount.  The  orl^nal  Judgment 
not  having  been  vacated,  and  no  grounds  ap- 
pearing  iip<Hi  whidi  snch  relief  might  he 
PMHwrly  granted  to  the  plaintiff,  th^  order 
for  the  second  judgment  and  the  entry  there- 
of were  erroneoua. 

[B,  I]  Under  the  provisions  of  sections 
2882  and  2883,  Wis.  Stats.,  not  more  than 
one  Judgment  can  be  entered  in  an  action. 
Loomls  V.  Besse,  148  Wis.  647^  135  N.  W.  123. 
A  Judgment  by  consent  is  but  a  contract  be- 
tween the  parties  put  upon  the  record  with 
the  sanction  .and  approval  of  the  court. 
HoUoway  Dnrham,  176  N.  a  660,  »7  S.  A 
486.  Tbe  plaintiff  having  agreed  that.  In 
craatderation  of  the  defendants'  pr<Mnlse  to 
pay. $875  at  a  later  time,  the  action  should 
t>e  dismissed  upon  the  merits,  and  sucfa 
agreem^t  having  been  gtvoi  effect  by  the 
Judgment  of  the  court.  It  must  stand  as  a 
final  disposition  of  the  rights  of  the  parties 
in  that  actlcm  unless  vacated  or  set  aaUte 
In  the  manner  provided  by  law. 

The  defendants  claiming  tbat  their  con- 
sent to  the  making  of  the  promise  was  ob- 
tained by  duress  and  misrepresentation,  we 
make  no  intimation  in  any  way  as  to  the 
rights  of  the  parties  ensept  so  flir  as  they 
are  necessarily  invidved  upon  this  appeal. 

Jodgmrait  of  the  circuit  court  affirming  the 
judgment  of  the  dvH  court  is  reversed,  and 
cause  remanded,  with  directions  to  set  aside 
and  vacate  the  judgment  entered  November 
22,  MSO. 

SIEBBGKUB,  a     took  no  part 


STARK  at  al.  v.  BURNHAM 

ca*  • 


BROS.  BRICK 


(Sapreme  Court  of  ^seandn.  Jen.  10, 1922.) 

4.  Sales  «8=>23(3)— Writtsi  aokiowladonoat  of 
vorbal  onfor,  when  aooeptad  by  bayor,  kald  to 
ooattltota  ooRtract. 

A  written  acknowledgment  of  a  verbal  or- 
der tor  bridt,  when  accepted  by  the  buyers,  be- 
4^anM  tiM  contract  between  the  parties. 

2.  Sales  ^85(1)— Contract  held  to  oontaln 
BO  Imiinail  olillgatlon  that  buyer  would  use 
kriok  only  on  a  particular  Job. 
A  contract  for  the  sale  of  brick  to  a  party 
erecting  a  building  for  the  P.  Packing  Com- 
pany, providing  for  delivery  to  such  packing 
company,  contained  no  implied  obUgatlcHi  on 
the  part  iA  the  buytrs  that  the  brick  was  to 
be  need  s<4ely  in  work  to  be  dona  for  that 
company;  and,  wbece  the  buyers  bad  paid  for 
all  biick  delivered  and  tendered  payment  for 


the  ondelivefed  brick,  nondelivery  was  not  Jus- 
tified becanse  the  buyers  insisted  on  their  right 
to  use  the  bride  on  other  jobs,  for  St.  1019,  | 
331f),  subd.  6,  providing  a  penalty  for  using 
materials  in  the  construction  of  any  otiier 
building  or  Improrement  than  that  for  which 
it  was  represented  they  were  pnrdiased,  was  in- 
applicable, especially  where  the  seller  did  not 
give  written  notiee  to  the  owner  ct  the  build' 
ing  or  tmprovMieiit  imder  aeetlon  8816,  subd.  1. 

3.  Sales  «»4I8(2)— Measvro  of  feiaaaes  for 
Bopdellvory  Is  dHferoiieo  betweea  ooatraet  aai 
narket  prioes. 

Under  St.  1919,  }  16841-67,  subd.  3,  the 
measare  of  damages  for  the  nondelivery  of 
bricks  by  a  seller  was  the  differeneo  between 
the  contract  and  market  prices  at  tbe  time  de- 
livery waa  denanded  wia  interest  bom  that 
date. 

Appeal  frtHn  Circuit  Court,  Milwaukee 
County;  John  J.  Gr^ory.  Judge. 

Action  by  Theodore  Stark  and  others,  co- 
partners, etc,  against  the  Buxnham  Brothera 
BrliA  Cwnpany.  Ftmd  a  jadgmttit  of  non- 
suit, jAaintUts  appeal  UmrtneA,  with  dlroc 

tlODS. 

The  plain  tiffs,  ccvartnecs,  were  engaged 
in  a  gmwal  craittactinK  buWesa  at  Cedar 
Raplda,  Iowa,  and  they  began  doing  businees 
as  muH  In  UUwaukeo  la  tbe  qtring  of  1918. 
Their  first  work  was  at  tbo  plant  of  the 
FlanUntOB  Packing,  Company  and  in  the  £aU 
of  that  year,  and  for  some  time  tbexeatber, 
they  maintained  their  warshonas  for  eupA^ 
meat  and  materials  at  the  yards  of  that 
company  and  for  a  time  their  office  also. 

On  AnguBt  29, 1919,  a  writing  was  sent  by 
deCcndant  to  plalntlfCa  which  ia  set  out  in 


the  opinion. 

Delivery  of  bricks  by  'defmdant  was  com- 
menced in  December  and  continued  until 
January  21*  1^,  and  cwnmenced  again 
abCHit  April  20th  until  May  3d  whm  about 
62  M  brick  had  been  delivered.  Four  several 
payments  wore  made,  paying  substantially 
in  fall  tor  tbe  bride  delivered,  but  the  pay- 
ments were  not  simultaneous  with  the  dellv- 
erj  of  tb»  vfreal  installments.  In  February 
plaintiffs  demanded  further  and  Immediate 
delivery  of  the  balance  of  the  brick,  but  at 
defendant's  request  the  date  the  delivCTy 
waa  extended  to  May  1st 

At  the  end  of  April  further  donand  waa 
made  for  dtilvery  ot  the  balance  of  the  brick. 
At  about  that  time  the  defendant  learned 
that  some  of  the  t^lck  delivered  at  the  Plan- 
kinton  Packing  Company  yard  had  been  used 
by  plaintiffs  on  work  being  done  by  them  in 
another  part  of  the  dty  and  for  somebody 
other  than  tbe  Plankinton  Packing.  Company, 
and  on  taking  the  matter  up  with  plaintiffs' 
superintend^t  defendant  was  promised  in 
writing  by  him  that  uo  more  of  the  common 
bride  would  be  taken  to  that  other  job.  On 
May  1st.  answering  the  letter  of  i^ntiffs' 
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superintendent  defendant  wiltes  that  It  will 
begin  brlch  deliverieB  which  are  "continned, 
howerer,  on  the  understanding  that  the 
same  are  for  use  at  your  Flanklnton  Packing 
Company  job  and  the  same  are  to  continue 
until  the  total  of  360  M  required  by  you  as 
your  superintendent  are  delivered  and 
are  all  to  be  tak«i  by  August  1st. 

May  3d  plalntUtB  answo:  the  preceding 
letter  stating: 

"We  want  it  dearly  understood  that  we  are 
at  liberty  to  use  these  bricks  wherever  we 
please.  We  purchased  500  M  from  you  to  be 
delivered  at  the  Plankinton  Packing  Company 
and  that  is  ail  there  is  to  it.  If  yea  do  not  in- 
tend to  comply  with  tills  contract  advise  by 
mail  not  later  than  the  6tb  of  this  menth." 

May  11th  defendant  answers  the  preceding 
letter  stating  In  substance  that  Its  position 
Is  that  the  bri<*  were  ordered  for  delivery 
at  the  Plankinton  Packing  Company  for 
work  to  be  done  at  that  plant  for  whidi 
plaintiffs  had  contracts  on  August  29th;  that 
the  defendant  stands  ready  to  deliver  such 
brick  that  may  be  required  for  the  completion 
of  that  Job  or  Jobs  not  exceeding  the  balance 
of  the  contract;  and  also  saying : 

•*We  will  not  deliver  any  brick  at  that  Job 
under  the  order  of  August  2&th  for  use  by 
yon  anywhere '  else  than  at  the  Plankinton 
Packing  Company^  We  feel  that  this  states  our 
position  and  unless  we  hear  from  you  in  re- 
gard to  the  matter  by  the  20th  will  take  it  that 
you  do  not  agree  with  tlie  above,  that  you  in- 
tend to  breach  the  terms  of  the  order  and 
thereby  abandon  your  rights  thereto."  . 

On  May  20th  philntiffs  sent  defendant  a 
certifled  check  for  $5,410.20,  the  amount  at 
the  contract  price  for  the  balance  of  the 
brick  under  the  order  of  August  29th  and 
demanding  delivery  of  the  brick.  The  fol- 
lowing day  defendant  returns  and  reuses 
to  accept  the  check  referring  to  the  position 
taken  in  the  above-quoted  letter  of  May  11th. 
The  price  of  brick  had  been  rising  during 
the  winter  and  spring  and  was,  at  the  time 
of  this  correspondence  In  May,  $18  per  M. 

June  8,  1920,  this  action  was  commenced 
to  recover  the  difference  between  the  con- 
tract price  of  the  undelivered  brick  and  the 
market  price  thereof,  defendant  asserting  a 
breach  of  the  contract  by  reason  of  the  fore- 
going situation  on  the  part  of  the  plaintiffs 
and  denied  any  breach  on  its  part 

At  the  close  of  tlie  plaintiffs'  evidence,  the 
trial  court  granted  defendant's  motion  for 
a  Judgment  of  nonsuit,  basing  it  upon  the 
grounds  that  the  plaintiffs,  by  using  the  brick 
in  another  building,  breached  the  contract  on 
their  part  and  for  that  reason  could  not 
maintain  this  action,  and,  there  being  an  ex- 
pressed willingness  on  the  part  of  the  de- 
fmdant  to  deliver  brick  at  the  Plankinton 
Packing  Company  for  use  In  work  to  be  dwe 
for  that  oompaii7.  ttien  was  no  breaA  oa  Ita 


'  part.  From  Ow  Judgment  of  nonsnit  plain- 
tiffs  have  appealed. 

Orlaf  Anderson,  of  Milwaukee,  for  appel- 
lants. 

Fish,  Marshutz  &  Hoffman,  of  Milwaukee 
<I.  A.  Fish,  ct  Milwaukee^  ot  counsel),  for 
respondeDt 

ESCHWETLER,  J.  (after  stating  the  facta- 
as  above).  [1 J  The  writing  of  August  29tfa, 
accepted  as  it  was  by  plaintiffs,  became  the- 
contract  between  the  parties.   It  reads  as 

follows : 

"Gentlemen:  In  accordance  with  the  verbali 
order  given  our  Mr.  H.  this  a.  m.,  we  are  to- 
day entering  yoiir  OTder  for  500  M  common 
brick  at  $12.00  per  M  net  delivered  to  the 
Plankinton  Packing  Co.,  Milwaukee.  It  is  un- 
derstood that  all  these  brick  are  to  be  takea 
by  you  within  ^  months." 

L2]  We  think  It  plain  and  nnamUgnotu 
upon  its  face,  and  upon  payment  ax  tnder 
of  paymmt  by  plaintlftb  to  the  defendant 
for  Uie  purdiase  iwice  of  aucb  bilck  title- 
plaintiffs  became  entitled  to  have  the  same 
delivered  to  tiwn  at  the  i^aoe  designated 
in  the  cwtracL  Upon  payment  tbe  MdES  be- 
came the  property  of  the  plaintiffs,  and  the 
defendant  could  have  no  concern  with  ythat 
was  done  with  them  subsequoit  to  ddivery 
and  such  Testing  at  title. 

The  contract  was  evideatly  one  for  the 
delivery  of  the  bri<^  by  installmmts.  It  is 
immfitcxial,  however,  whether  tbe  duty  to- 
pay  for  the  same  did  not  arise  until  comple- 
tion of  the  entire  deUvery  under  St  i  1684t — 
42  or  arose  for  ea^  installment  as  delivwed, 
under  section  1684t — 15  (2).  because  for  tbft 
brl<^  actually  d^vered  payments  were  made 
and  accepted  without  questlim  trom  time  to 
time,  and  as  to  the  undelivered  balance  of 
the  order  a  tender  for  the  full  amount  there- 
of was  made  by  certified  check  and  no  ques- 
tion raised  as  to  the  suffldaicy  of  that  as- 
a  tender. 

Neither  from  tbe  face  of  the  c<mtract  nor 
from  the  testimony  in  the  record  can  we  con- 
strue this  contract  as  cwtalnlng  an  implied, 
obligation  on  the  part  of  the  plaintiffs  that 
the  brick  therein  specified  are  not  only  to  be- 
dellvered  at  the  Plankinton  Packing  Com- 
pany's yard  but  are  to  be  used  solely  in  work 
to  be  done  by  the  plaintiffs  for  that  company. 

It  is  urged  by  defendant  that  inasmuch  as 
section  3315  (5),  Stats.,  provides  for  a  pen- 
alty for  any  person  furnishing  materials  un- 
der a  omtract  who  shall  purchase  such  ma- 
terials on  credit  r^resenting  at  the  time  of 
making  the  purchase  that  the  same  are  to 
be  used  in  a  designated  building  or  other  Im- 
provement, and  thereafter  use  said  materials- 
in  the  construction  of  any  other  building  or 
improvement  than  that  so  designated  with- 
out the  written  consent  of  the  seller  of  ttie 
materials,  that  such  statute  should  be  by 
implicatloa  considered  a  part  of  the  c(Hitract». 
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and  that  ther^ore  the  use  br  plaintlflFs  or 
dalm  by  tbem  of  right  to  nse  Qiese  brick  for 
other  work  tban  that  done  tor  the  PLankln- 
ton  Packing  Company  must  be  considered  a 
ftreach  of  their  contract  obligation. 

This  contract  was  not  a  purchase  u[>on 
«redit,  nor  does  the  contract  contain,  ev«i 
when  read  in  the  light  of  the  surrounding 
drcomstances,  any  represaitatton  that  the 
same  are  to  be  used  for  any  particular  work 
or  Improvement  for  the  Plankinton  Packing 
Company  by  plalntlCFa.  Evidently  It  was  not 
so  CMOsldered  at  the  time  by  the  parties  be- 
cause by  snbsectiwi  1  of  the  same  sectlcm 
3315  a  materialman  situated  as  was  the  de- 
fendant here  Is  required  within  30  days 
after  furnishing  the  material  for  any  specific 
building  or  Improvement  to  give  written  no- 
tice of  such  undertaking  to  f  amlab  matwlals 
to  the  owner  of  the  building  or  Improvement 
The  record  is  silent  as  to  any  such  notice 
having  been  given  by  the  d^eodant  to  the 
Planklntcm  Pa<ddng  Company  In  accordance 
with  such  provisions,  and  we  cannot  indulge 
In  any  presnmptlon  that  tm&i  notice  was 
l^ven. 

We  are  constrained  to  hold  therefore  that 
the  plaintiffs  were  acting  strictly  within 
their  1^1  rights  under  this  contract  at  the 
time  they  made  the  tender  for  the  balance 
of  the  undelivered  brick  on  the  contract 
price,  and  the  d^«idant  was  not  Justified  in 
then  refnslng  deliv^  thereof  as  it  did. 

[3]  It  Is  undisputed  from  the  testimony  of 
4Hie  of  the  plalntllfs  and  of  defendant's  secre- 
tary that  the  market  price  at  the  time  of  the 
tender  was  $18  per  M.'  It  is  also  conceded 
that  there  were  then  undelivered  447,850 
brides  for  which,  at  $6  per  Bf,  b^g  the  dif- 
fcrrace  between  the  contract  price  and  the 
tbm  market  price  and  amounting  to  ^,687.- 
10,  tog^w  with  interest  f  hku  May  20, 
1i  the  amount  for  which  Judgment  should,  be 
entered  for  plaintiffs.  This  Is  the  measure 
of  damages  under  th6  statute  1684 1 — 67 
Page  Woven  Wire  Fence  Co.  v.  Standen- 
mayer,  174  Wis,  — ,  182  N,  W.  746. 

Judgmoit  reversed,  with  directions  to 
enter  Jndgm^t  for  the  idalntlfls  for  $2,687.- 
10,  with  interest  from  May  20,  1920. 

SIBBDCKER.  C.  J.,  took  no  part 


8ECMANN  V.  KASTNER  at  al. 

(Bn^ttne  Court  of  Wisconsin.  Jan.  10,  1822.) 

I.  New  trial  ^104(3)— Newly  discovered  evi- 
dence held  Insafflcient  to  aathorlze. 
In  an  action  for  purchase  price  of  potatoes, 
defended  on  the  ground  that  the  potatoes  at 
tiw  time  of  delivery  were  frosen,  where  de- 
fntdants  celled  an  expert  witness,  who  testi- 
fiad  that  froaen  potatoes,  stored  in  a  tempeia- 


1B3 


tore  of  from  8S  to  40  degrees,  will  become  wet, 
and  therein  show  the  frozen  condition,  within 
four  hoars,  and  on  the  ftOlowing  dmy  the  same 
witness  was  recalled,  and  showed  to  the  jnry 
that  frozen  potatoes,  when  exposed  to  the  tem- 
perature of  the  courtroom,  then  about  6S  de- 
grees Fabreobeit,  would  disclose  tliat  condiUon 
within  a  halt  hour,  and  later  filed  a  motion  for 
new  trial  on  the  ground'  of  newly  discovered 
evidence  obtained  by  an  experiment  by  putting 
frosen  potatoes  in  a  temperature  of  from  8S  to 
40  degrees,  the  evidence  was  merely  cumulative 
of  the  oral  testimony  produced  on  trial,  and  was 
not  Buffident  to  grant  a  new  trial. 

2.  Nsw  trial  «=3l02(5)— Motion  far  new  trial 
beeaasa  of  newly  dlacoverad  evidence  heM 
properly  overntled  for  lack  of  dlllgenoe. 

In  an  action  for  the  purchase  price  of  po- 
tatoes, defended  on  the  ground  that  the  pota- 
toes were  frozen,  where  defendants  might  have 
examined  plaintiff  before  the  trial,  and  from  in- 
formation so  derived  would  have  had  oppor- 
tunity to  present  evidence  of  an  experiment 
with  frozen  potatoes,  and  one  of  the  defendants 
made  frequent  visits  to  the  placo  of  business 
of  the  seller  of  the  potatoes,  and  conld  have 
seen  bow  the  potatoes  were  stored,  a  motion 
for  a  new  trial,  founded  on  newly  discovered 
evidence  obtained  by  an  experiment  to  deter- 
mine bow  soon  frozen  potatoes  show  their 
condition  when  stored  in  a  tempera  tare  of  89 
or  40  degreea,  was  property  overroled  becanae 
of  lack  of  due  diligence,  which  la  an  essential 
element  in  such  an  appUeatioa. 

Appeal  from  Gtrcnlt  Oonrt,  Milwankee 
County;  John  J,  Or^ry,  Judge. 

Action  by  Frank  Seemann,  Jr.,  as  executor, 
etc,  against  Joseph  Kastner  and  another,  as 
copartners.  From  an  order  of  the  civil  court 
granting  a  new  trial  after  verdict  for  defend- 
ants, plaintiff  appealed  to  the  circuit  court, 
where  the  order  of  the  civil  court  was  re- 
versed, and  Judgment  directed  for  plaintiff, 
from  which  judgment  defendants  appeaL 
Affirmed. 

One  Frank  Seemann,  Sr.,  of  Milwaukee, 
purchased  on  November  22*  1919,  a  carload  of 
potatoes  fnw  defendants,  who  were  commia- 
sion  merchants  of  the  same  place.  The  car 
was  shipped  from  Pembine,  Wis.,  and  the 
potatoes  Slivered  by  defendants  at  See- 
mann'B  place  at  business  on  th^  22d  and  24th 
of  November,  and  paid  tbr  on  d^very. 

On  the  trtal  In  the  dvil  court  for  Milwau- 
kee county,  by  a  special  verdict,  the  court 
found: 

That  there  was  a  reinresentation  by  defend- 
ants at  the  time  of  the  sale  that  they  were 
in  good,  sound,  and  merchantable  cmdition. 
The  Jury  found  they  were  in  a  frosen  condi- 
tion at  the  time  of  the  deUvery  at  ttie  plaoe 
of  business,  and  that  the  def^dants  were  no- 
tified of  such  frozen  condition  within  a  rea- 
sonable time  after  It  had  been  learned. 
They  also  found  the  reasonable  value  of  the 
marlcet  price  of  labor  for  the  time  reaaoo- 
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ably  neceSBaiy  In  sorting  the  frozen  potatoes, 
but  at  an  amount  less  than  that  claimed  by 
plaintiff.  No  Issue  was  raised  as  to  tbe 
quantity  of  potatoes  that  could  not  be  sold 
or  used  out  of  the  carload  lot,  or  of  the 
amount  to  be  allowed  for  BU(fh  Quantity  If 
plalntfCF  was  entitled  to  recover. 

Plaintiff's  evidence  was  to  the  effect  that 
sucb  frozen  condition  was  first  noticed  about 
seren  or  eight  days  after  tbe  potatoes  wore 
stored  In  tbe  buy^'s  basement;  that  such 
basement  was  kept  at  a  temperature  of  about 
36  to  40  degrees  Fahrenhrit;  that  defmdants 
were  notified  of  such  coodltion  about  two  or 
three  days  after  such  discovery,  and  which 
the  Jury  found  was  a  reasonable  period. 
Plaintiff  also  offered  evidence  of  those  claim- 
ing to  be  familiar  with  the  storing  and  keep- 
ing of  potatoes  to  the  effect  that  such  frozen 
condition  would  first  reveal  Itself  In  potatoes 
kept  at  about  that  temperature  In  from  one 
to  two  weeks  after  storage,  and  that  such 
was  Indicated  by  a  moist  or  wet  appearanoa 
on  the  outside  of  the  potatoes. 

Defendants'  evidence  was  to  the  effect  that 
no  such  claim  was  made  until  more  than  a 
month  after  such  delivery  (which  would  have 
been  an  unreasonable  time),  and  also  that 
such  frozen  condition  would  reveal  itself 
within  at  least  one  or  two  days  after  being 
so  stored.  The  evidence  on  both  sides  was 
in  substantial  accord  that  the  frozen  condi- 
tion would  not  be  revealed  by  the  outside  ap- 
pearance of  such  potatoes  while  they  re- 
mained frozen. 

Tbe  trial  c<nunenced  on  April  29, 1920,  and 
on  that  day  tbe  plaintiff  closed  his  testimony, 
and  witnesses  were  examined  on  behalf  of 
the  defendants,  and  the  case  then  adjourned 
to  the  following  day,  when  the  case  was  fin- 
ished and  submitted  to  tbe  Jury.  On  May 
8th  motion  for  a  new  trial  was  made  on  the 
ground  of  newly  discoTered  evidence^  As  the 
basis  for  such  rtiief  plaintiff's  attorney  made 
and  filed  his  affidavit,  reciting,  among  other 
things,  as  follows: 

"Affiant  farther  says  that,  since  the  trial  of 
Hsid  action,  at  which  time  it  was  unknown  to 
the  defendants,  or  any  of  tbdr  witnesses,  at 
what  temperature  the  plaintiff  claimed  that  the 
potatoes  which  were  frozen  were  kept  after 
they  were  nnloaded  from  the  car,  so  it  was  im- 
possible to  make  any  test,  in  time  for  the  trial 
of  this  action,  to  ascertain  as  to  what  length  of  > 
time  it  would  take  potatoes  kept  at  a  tempera- 
ture of  88  or  40  degrees,  to  show  effects  of  be- 
ing frozen,  affiant  procured  the  Wisconsin  Cold 
Storage  Company  to  make  such  test,  from  which 
it  appears  that  within  one  hour  after  pota- 
toes were  kept  In  a  temperature  89  degrees 
or  40  degrees  they  would  show  that  they  were 
froHn,  become  wet  and  spongy.  Affiant  fur- 
ther says  that,  owing  to  the  fact  that  it  was 
not  known  to  the  plaintiff  (sic?)  until  upon  the 
trial  of  said  action  at  what  temperature  said 
potatoes  were  kept,  defendants  were  unable  to 
produce  witnesses  to  the  facts  aforesaid  on 
said  former  bdaL** 


Attached  to  tbe  nme  ma  the  certificate 
or  affidavit  of  a  storage  or  warAonse  com- 
pany in  tbe  fcdlowing  language: 

'rrhia  is  to  certify  that,  at  the  request  of 
Joseph  Kastner,  we  put  sfat  (6)  sound  potatoes- 
in  our  cold  storsge  room  at  a  temperature  of 
twenty-six  degrees  (26)  on  Saturday  aftemoon,- 
May  8,  1920.  On  Mmiday  morning.  May  10th, 
at  8  o'clock  a.  m.,  we  transferred  the  same 
potatoes  into  a  temperature  of  8&-40.  At 
11  o'dock  a.  m.  on  Mi^  10th,  these  same  po- 
tatoes showed  wet  and  tpcngj.** 

A  nsw  trial  was  granted  by  the  dvU  court 
without  stating  the  grounds  therefor,  and 
upon  payment  to  plaintiff  by  defendants  ot 
$15  and  tbe  witness  fees  as  terms.  Frmn 
such  order  plaintiff  appealed  to  the  circuit 
court,  where  tbe  order  of  the  dvil  court  was 
reversed,  and  judgment  directed  for  the 
plaintiff  for  the  value  of  the  damaged  iwta- 
toes  and  the  expense  of  sorting  tbe  same  as 
found  bs  the  verdict  Frmn  such  judgment 
the  defendants  have  appealed. 

F.  F.  Groelle,  eC  Milwaukee^  for  apptilants. 
Barry  M.  SUber,  of  Milwaukee,  tax  re- 
spondenL 

ESCHWEILEB,  J.  (after  sUting  the 
facts  as  above).  [1]  An  examination  of  the 
record  satisfies  us  that  the  defendants  on 
th^  motion  for  a  new  trial  did  not  present 
sufficient  grounds  to  warrant  the  trial  court 
in  granting  them  that  rdlef,  and  that  |^n- 
tiff's  mottpD  ftxr  Judgment  sboaU  hare  been 
granted. 

On  the  first  day  *of  the  trial  defendants' 
counsel  cross-examined  the  witnesses  pro- 
duced by  plaintiff  on  the  exact  and  material 
point  involved  on  tbe  motion  for  the  now 
trial,  nam^y,  tbe  length  of  time  it  would  re- 
quire potatoes  to  show  th^  frozen  conditl<w. 
by  their  outward  appearance  when  kept  at 
the  temperature  of  the  basement  la  which 
they  were  stored,  and  which  was  shown  to 
be  SS  degrees  to  40  degrees  Fahrenheit  On 
tbe  same  day.  and  as  part  of  d^endaats' 
case,  a  Mr.  Gehl,  who  had  been  in  the  com- 
mission and  produce  business  tot  tiUrty 
years,  and  had  handled  potatoes  In  car- 
load lots,  was  called,  and  testified  that 
a  frozen  potato  stored  at  such  tempera- 
ture wiU  become  wet  and  thereby  show 
such  frozen  condition  within  four  hours,  and 
would  be  mushy  or  soft  within  twenty-four 
hours.  On  the  following  day  he  was  re- 
called, and  on  direct  examination  by  defend- 
ants' counsel  teetifled  that  after  tbe  ad- 
joummrait  on  the  preceding  day,  he  had 
placed  some  potatoes  in  storage  at  a  tempera- 
ture considerably  below  freezing,  and  had 
brought  them  with  him  into  court  and  then 
testified  and  showed  to  the  Jury  that  such  po- 
tatoes, when  exposed  to  the  temperature  of 
tbe  courtroom,  then  about  66  degrees  Fohroi- 
helt  would  become  wet  and  dlsdoee  tiMir 
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frozen  condltton  wltbin  one-Iialf  an  bonr. 
On  this  second  occasion  he  was  not  again 
asked  as  to  the  length  of  time  that  wonid 
elapse  before  such  condition  would  disclose 
itself  if  sncta  froEen  potatoes  were  kept  at  the 
temperature  of  85  to  40  degrees  Fahrenheit, 
nor  any  explanation  then  or  now  made  as  to 
why  an  experiment  at  sach  last  stated  tem- 
perature was  not  or  could  not  have  been 
made  similar  to  that  then  made. 

[I  I  The  result  of  the  experiment  on  May 
8th  to  10th,  and  detailed  In  the  affidavit  ac- 
companying defradants*  motion  for  a  new 
trial,  was  made  by  another  commission  mer- 
chant than  Mr.  Qehl.  The  result  of  such  ex- 
pwlment  so  detailed  Is  In  accord  with  the  tes- 
timony of  Mr.  Gehl  on  that  precise  point  as 
given  on  the  first  day  of  the  trial,  and  Is 
purely  cumulative,  and  might  well  be  deemed 
lnsuffl<ient  upon  tbat  ground  alone.  Wilson 
V.  Plank,  41  Wis.  94,  96;  Sparling  v.  U.  S. 
Sugar  Co.,  136  Wis.'  809,  514,  U7  N.  W.  1056; 
Luebke  v.  Salzwedel,  157  Wis.  601,  603,  147 
N.  W.  831.  See  note  in  L.  R.  A.  1916C,  1189. 
It  was  as  purely  cumulative  to  the  oral  tea- 
Um^ony  already  given  as  the  proposed  X-ray 
exflunlnatirai  of  an  Injured  limb  was  held  to 
be  In  Hobart  Lee  Tie  Co.  v.  Keck,  80  Ark- 
122,  116  S.  W.  183. 

Fnrthetmore,  defendants  might  have  avail- 
ed tbtfusAvM  of  an  examination  of  plaintiff 
prior  to  the  trial,  and  have  ascertained  tlie 
nocoMory  facta,  and  have  had  ample  oppoi^ 
tnidty  to  preeent  on  the  trial  the  experiment 
redted  In  tlie  alBdaTit  Tbe  lecort  aim 
dladoHi  tbat  one  of  the  defendants  made 
weddy  Tlrits  at  the  place  ct  buslneflB  of 
plalntU^  decedent,  and  could  have  seen 
where  and  how  potatoes  were  stored  from 
the  first 

We  think,  tberefore,  that  due  diligence, 
wtalcih  Is  an  essential  element  in  such  applica- 
tions (Gllthero  v.  Fenner,  122  Wis.  306,  868, 
90  N.  W.  1027. 106  Am.  St.  Bep.  978>t  was  not 
shown.  The  pro[>osed  experiment  was  more 
of  an  afterthought  than  that  which  oonld  be 
properly  treated  as  newly  discovered  evl- 
doice,  and  the  drcolt  court  was  therefbre 
cLeattj  right  In  directing  Judgmmt  for  the 
plaintltF. 

Judgm^  affirmed. 

SUBSOKBK,  O.  J.,  took  no  part, 
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(Supreme  Oourt  of  Wisconaia.  Jan.  10, 1922.) 

1.  Estoppel  «=>52,  il9^Walver"  Is  volsii- 
tary  rellnqalsbnieet  ef  a  ksewe  right,  and  s 
qsssttos  of  faot. 

A  waiver  is  a  voluntary  relisqaishment  of 
a  known  right,  and  Intent  to  waive  Is  an  usen- 


tlal  element  thereof;  and,  wbHe  the  Intent  to 
waive  may  be  lofflrred  as  a  matter  of  law  from 
the  emdnek  of  the  parllM.  it  Is  te  be  determin- 
ed as  a  question  of  fact,  -where  the  inferanee 
does  not  conclusively  arise  as  a  mattw  of 
law. 

[Ed.  Note.— Por  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

2.  Corporatloat«s>808(l()— Wiietbar  Mraetor 
wiUveri  salaiy  heM  for  Jsry. 

Whether  a  director  waived  his  salary  accru- 
ing up  to  a  certain  date  by  participating  in  a 
meeting  and  voting  to  declare  a  dividend  Aeld 
for  the  Jury. 

Ap^feal  from  Circuit  Court,  Mflwankee 

County;  Sldward  T.  Fairchlld.  Judge. 

Action  by  J.  A.  Nelson  against  the  Caddo- 
Texas  Oil  Lends  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

PlalntUf  was  elected  a  director  ot  tlie 
defendant  corporation  May  16,  1919.  The 
corporation,  by  appropriate  mtlon,  had  fixed 
the  salary  of  directcffs  at  91^000  per  year. 
The  Edalntlfl  served  one  year  while  the  nJf 
ary  was  so  OxaA.  In  May,  1920.  the  salary 
of  directors  was  fixed  at  |10  for  each  week. 
Defendant  continued  to  serve  ss  a  director 
until  the  month  <^  June,  1920,  and  attmded 
four  meetings  after  the  salary  bad  been 
fixed  at  $10  per  meeting.  He  brought  Oils 
action  to  recover  his  salary,  amounting,  aa 
aUeged.  to  $1«040,  in  the  clvU  coort  of  HU- 
waukee  county. 

For  answer  and  defense  to  the  action,  de- 
fendant alleged  that,  on  or  about  the  6tfa 
day  of  January.  1920,  the  plaintiff  waived 
his  salary  as  such  director,  which  had  a(y 
crued  up  to  December  31,  1919.  Judgment 
was  offered  In  the  sum  of  $414.99,  being  the 
amount  of  salary  that  had  accrued  snbse- 
quent  to  December  81.  1919.  A  counter- 
datm  was  also  Interposed  tor  the  recovery 
of  $1,326,  being  the  amount  of  an  alleged 
tmlawfnl  dividend  declared  by  the  board  of 
directors  on  January  5,  1920.  which  counter- 
claim was,  however,  dismissed  before  the 
case  was  submitted  to  the  Jury. 

The  Jury  returned  a  special  verdict,  com- 
prised of  the  following  question: 

"On  January  6,  1920,  did  Dr.  J.  A.  Nelson 
waive  his  right  to  salary  as  director  for  the 
period  ending  December  81,  1919Y   A.  No." 

Judgmest  was  accordingly  entered  in  fa* 
vor  ot  the  platotifl  for  the  fall  amount  <tf 
the  salary  dalined,  with  Interest,  whlidi  Jud(^ 
raent  upon  aiVMl  waa  affirmed  by  the  cdr> 
cult  court  From  the  Judgment  of  the  dr- 
cult  oourt  affirming  said  Jadgment  of  the 
civil  court,  defendant  brings  this  appeal. 

Martin  J.  Broman  and  Brennan  &  Lucas, 
all  of  Milwaukee,  for  appellant 

BobLnson  &  Saltssteln.  ot  Milwaukee  (Bl 
H.  Pottlnger,  of  BCUwankee,  of  comisti),  for 
respondent 
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OWEN,  J.  (after  stating  fbe  facts  as  above). 
The  only  defense  IntMposed  to  thB  action 
was  that  tbe  pUdntlfl  waived  Us  salary, 
wbldi  bad  aocnied  up  to  December  SI,  1810, 
wblcta  all^Eed  waiver  is  predicated  \xpaa  tbe 
following  state  of  facts:  On  tbe  6tb  day  ot 
January,  1920,  there  was  snbmltted  to  a 
meetiDg  of  the  board  of  dlrectcnn  held  on 
that  day  by  the  secretary  of  tbe  compai:^  a 
statement  wlil<£b  fthowed  an  midirided  profit 
of  tSjOSO.'f^  This  statement  did  not  show 
ttM  accrued  portions  of  the  annual  salaries 
of  tbe  directors  and  officras  of  tibe  corpora' 
ticm.  It  Is  claimed  Uiat  if  anch  accrued 
salaries  had  been  dlsdosed  by  the  statement. 
It  wonld  hare  revealed  a  loss  Instead  of  a 
profit  Therd  Is  evidence  to  show  that  tbe 
fiict  that  tbe  financial  statement  did  not  re 
veal  the  accrued  and  unpaid  portion  of  the 
annual  salaries  of  the  directors  and  officers 
of  the  coriwratlon  was  discussed,  and  Uie 
secretary  stated  that  sudi  salaries  did  not 
become  -a  liability  ct  the  corporatlm  until 
the  end  of  the  year,  and  that  the  amount 
tbereof  would  not  property  appear  cot  tbe 
statement  Wltb  Qiis  financial  statement 
before  It  the  board  of  directors  declared  a 
dividend  of  2  per  cent,  amounting  In  the 
whole  to  11,825.  In  view  of  the  fact  tiiat 
the  counterdalm,  which  set  up  a  cause  of 
action  for  the  recovery  of  the  amount  of  this 
dividead  from  the  plaintiff,  was  dismissed, 
it  is  unnecessary  to  consider  tbe  legality  of 
the  dividend  then  declared,  and  It  leaves  as 
the  only  issue  raised  by  the  pleadings  the 
question  whether  the  plaintiff  waived  his 
salary  by  his  participation  in  the  meeting  of 
the  board  of  directors  January  B,  1920. 

[t]  A  waiver  Is  the  voluntary  relinquish- 
ment of  a  known  right.  Intent  to  waive  Is 
an  essential  element  of  waiver.  While  the 
intent  to  waive  may  be  Inferred  as  a  matter 
of  law  from  the  conduct  of  the  parties 
(Pabst  Brewing  Co.  v.  Milwaukee,  126  Wis. 
110.  117,  105  N.  W.  663),  it  Is  to  be  deter- 
mined as  a  question  of  fact,  where  the  Inf- 
ermce  does  not  conclusively  arise  as  a  mat- 
ter of  law.  Boblnson  v.  Pennsylvania  Fire 
Ins.  Ga,  90  Me.  385,  38  AtL  320;  Fishbeck 
V.  Van  Dusen,  33  Mhin.  lU,  22  N.  W.  244. 

[2]  Tbe  argument  of  appellant  Is  to  the 
effect  that  the  financial  statemoit  submitted 
to  the  board  ot  directors  when  the  dividend 
was  declared  foiled  to  disclose  the  earned 
portion  of  the  annual  salaries  of  the  directors 
and  ofilccrs;  that  this  fact  was  called  to 
Qie  attention  of  the  directors;  tiiat  If  tills 
item  had  appeared  up<m  the  financial  state- 
ment it  would  have  revealed  a  loss  rather 
than  a  profit;  tliat  hy  declaring  tbe  dividend 
the  directors  must  be  held  to  have  acted  up- 
<m  tbe  assumption  fbat  ^flta  existed  out  of 
vhidi  the  divldud  could  have  been  paid, 
which  fact  could  exist  only  npon  tbe  theory 
that  the  amount  of  their  salaries  which  had 


th«i  accrued  was  waived.  We  do  not  think 
this  Inference  necessarily  follows.  Numer- 
ous motives  might  have  Induced  them  to 
vote  the  dividend.  Tboy  mlght^have  done 
It  ddiberat^,  knowing  tiiat  there  were  no 
profits.  They  could  voluntarily  assume  the 
liability  whldi  the  law  Imposes  upon  than 
for  80  doing  if  they  cbosa.  Tb»y  might  have 
thought  tiiat  it  would  be  to  the  benefit  of 
the  corp(Hratlon  to  declare  a  dividend  even 
in  the  absence  of  profits,  and  there  Is  evi- 
dence in  the  record  to  Indicate  that  it  was 
considered  by  tbe  directors  that  by  ao  doing 
future  stodL  sales  would  be  made  easier, 
fmey  might  have  thought  that  the  future- 
earnings  of  the  conpany  would  be  ample  to 
pay  tbeir  salaries  when  due,  and  that  they 
were  not  impairing  the  caidtal  stock  of  the 
onnpany  by  declaring  a  anall  dividend, 
which  by  no  means  absorbed  tbe  entire  atu^ 
plus  of  the  company  as  disclosed  by  the 
financial  statement  Under  sudi  circum- 
stances, an  Intent  to  waive  their  salaries  is 
not  necessarily  Imputed  to  tbe  directors  by 
reason  of  the  paying  of  Qio  dividend. 
Whether  the  plaintiff  intended  to  waive  his 
salary  by  his  participation  in  the  dlreetora*^ 
meeting  and  voting  to  declare  the  dividend 
is'  a  qnestjon  of  fact  which  was  properly  sub- 
mitted to  the  Jury,  and  the  judgment  ren- 
dered on  the  verdict  of  the  Jnxy  cannot  be 
disturbed. 
Judgment  affirmed. 

SIEBBOKEB,  O.  J.,  took  no  parb 


WORTHINGTON    PUIMP    &  MACHINERY 
CORPORATION  v.  NORTHWESTERN 
IRON  CO. 

(Saiweme  Conrt  of  Wisconsin.  Jan.  10, 1922.) 

1.  DIteevery  «=»92— Writings  siist  be  Is  pes- 
ssaslea  or  oeatrol  of  adverse  parly. 

To  entitie  a  party  to  an  inspection  or 
production  of  writings,  they  iftost  be  in  the  pos- 
session or  control  of  tiie  adverse  party. 

2.  Discovery  «3>8^-Oenieil  where  »il  material 
oorrespondesoe  already  proilnoed. 

If  it  clearly  appears  that  all  tiie  correspond- 
ence material  to  the  inquiry  was  produced,  the 
objects  of  the  discovery  statute  are  fully  met, 
and  au  order  for  Inspection  and  prodnctioa  vHI 
not  be  granted. 

3.  Discovery  «=389— ProtectloA  or  laspseUea 
soaiht  must  be  material,  ud  afTeet  merits 
•f  aetloa. 

It  is  essential  to  the  right  of  diseovwy  that 
tbe  production  o'r  inspection  aenght  is  saatwial 
to  tiie  issues  Involved  and  affects  the  merits  ot 
the  action. 
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4.  DiMwwy  «EB>g7(l)--FMt>  tliwlHi  mMt- 
rUtty  aM  noeulty  nvst  b»  allaied. 

On  petition  for  inspection  or  production  of 
writincB,  a  general  allegation  of  materialitj  and 

necessit;  ie  iDsoffideDt,  but  facts  must  be  stat- 
ed showing  bow  and  why  tbe  discover;  or  in- 
spection is  material,  and  an  order  therefor 
will  be  denied,  where  the  application  appears 
to  be  made  solely  for  fishing  purposes. 

9.  Discovery  «=389— Plaintiff's  attempts  at  cao- 
eoliatloB  of  ocntraet  prior  to  defendant'a  Jiaii- 
oollation  held  Immaterial  oa  petition  for  Ir- 
speetlOB  of  oorrespoiidMeo. 

In  an  action  for  damages  for  the  wrongful 
cancellation  of  a  contract  and  refasal  to  de- 
liTer  a  portion  of  the  goods,  where  defendant's 
secretary,  under  adrerse  examination,  pursn- 
ant  to  St  IMiK  I  ^0&6,  produced  a  written 
memorandum  and  correspondence  ihowing  that 
plaintiff  had  requested  a  cancellation,  which  de- 
fendant expressed  its  willingness  to  do  on  the 
payment  of  certain  sums  by  way  of  adjuetment, 
but  that  such  offer  was  never  accepted  and  no 
agreement  as  to  adjustment  ever  arrived  at, 
and  that  defendant's  cancellation  was  not  bas- 
ed on  such  negotiations,  such  Ineffectual  at- 
tempts at  cancellation  were  Immatexial,  and 
need  not  be  considered  on  plaintiff's  petition 
for  inspecUmi  or  production  of  correspondence 
pasdng  between  defendant  and  Its  agent,  with 
whom  an  d  pUdntiff's  commonieations  were 
had. 

6.  Discovery  •=»97  (6)— Properly  dsalod  wbero 
siMwa  OB  advarso  axanlaatfaa  and  dafeid- 
aat*s  tottinoay  that  all  oormpoBdaioa  had 
bMD  pradieed. 

In  an  action  for  damages  for  the  wrongful 
cancellation  of  contracts,  where  it  appeared 
from  the  adverse  examination  of  defendant's 
secretary,  tinder  St  1919,  {  4006.  and  his  tes- 
timony at  the  trial,  together  with  that  of  de- 
fendant's counsel,  that  neither  had  possession 
of  any  correspondence  not  already  produced 
vrith  reference  to  such  cancellation,  and  plain- 
tiff, whose  allegations  and  supportbig  affidavit 
of  counsel  were  based  on  information  and  be- 
lief only,  could  not  specify  any  particular  cor- 
respondence, the  court  did  not  abuse  its  dlsere- 
tion,  under  section  4183,  In  denying  plaintifPs 
petition  for  inspection. 

7.  Discovery  «=997(6)— Ir  abtenoe  of  proof 
of  oorraipoRdmoo  hotwaea  Meadant  aad  Its 
apwrt  aad  Materiality  tbarwf*  iRspootloa  at 
aaoli  eamtpoadaaM  will  bo  daalod. 

Id  an  action  for  wrongfid  cancellation  of 
emitrscts  and  refusal  to  make  farther  deliv- 
eries, the  court  did  not  abuse  its  discretion 
under  St  1919,  I  4183,  in  refusing  to  grant  an 
inspection  of  letters  between  defendant  and  his 
agent  with  whom '  all  plaintiff's  communica- 
tions were  bad,  as  to  an  alleged  agreement  to 
withhold  shipments,  where  no  su<A  letters 
were  in  fact  shown  to  exist  and  materiaU^ 
tiiereof  If  any,  was  not  abown. 

AppaH  frmn  Circuit  Ooart,  Ifllwavkee 
Oounty;  Lawrence  W.  Halaey,  Judge. 

Action  by  the  Worttalngton  Pump  &  Ma- 
dilnery  Oorporation  against  the  Northwest- 


ern Iron  Ccmpany.  From  an  order  denyins 

Its  petition  tor  an  inspection  of  papers,  pinin- 
tiff  appeals.  Affirmed. 

This  is  an  appeal  by  the  plaintiff  from 
an  order  of  the  circuit  court  for  Slllwankee 
county,  entered  on  June  4,  1921,  Hon.  Law- 
rence W.  Halaey,  Circuit  Judge,  denying  the 
petition  of  tbe  plaintiff  for  an  Inspection  and 
permission ,  to  take  copies  of  letters,  tele- 
grams, memoranda,  books,  papers,  and  other 
records  passing  between  the  defendant  and 
Pickands  Brown  &  Go.,  its  agents. 

Tbe  complaint,  among  other  things,  alleges 
that  on  August  B,  1918,  the  plaintiff  and  de* 
fendant  entered  into  a  contract  by  the  terms 
of  whl<di  the  defendant  agreed  to  sell  and  tiie 
plaintiff  agreed  to  purchase  3,000  tons  of  pig 
Iron,  to  be  delivered  in  equal  monthly  quan- 
tities from  January  to  June,  1919,  at  the 
price  of  133  per  ton,  but  with  a  prorisloa 
that— 

The  pries  to  be  paid  by  the  plaintiff  "shall  be 
the  price  fixed  for  that  time  by  the  proper 

United  States  government  agency,  by  agreement 
or  otherwise,  as  the  public  or  market  price  for 
such  material,  instead  of  the  price  herein  nam- 
ed; provided,  however,  that  should  the  gov- 
ernment discontinue  regulation  of  prices,  then 
the  last  price  determined  by  the  government 
shall  be  that  at  which  any  undelivered  tonnage 
on  this  contract  shall  ha  shipped  and  paid  tor.** 

A  second  contract  for  the  purchase  and 
sale  of  4,000  tons  of  pig  iron,  to  he  delivered 
in  equal  monthly  inataUments  from  July  to 
December,  1919,  was  ateo  entered  into,  with 
terms  similar  otherwise  to  those  contained 
In  the  first  contract;  that  subsequent  te  the 
entering  into  of  said  contracts,  and  in  con- 
formity with  an  agreement  reached  between 
the  Industrial  Board  of  the  Department  of 
Commerce  and  the  general  steel  committee  of 
the  Iron  and  Steel  Institute,  the  defendant 
reduced  the  price  of  the  undelivered  [K>rUon 
of  the  Iron  mentioned  In  the  contracts,  to 
$26.76  per  ton,  which  price  was  to  take  effect 
on  shlpmenta  on  and  after  March  21,  1919, 
and  to  continue  until  the  defendant  advised 
the  plaintiff  to  the  contrary;  that  tlie  plain- 
tiff accepted  such  reduction,  and  that  the 
plaintiff  received  no  notice  from  the  defend- 
ant to  the  contrary,  and  the  government  did 
not  thereafter  tlx  or  determine  the  price  of 
Iron,  and  that  the  price  of  tbe  undelivered 
portion  of  the  Iron  thereafter  continued,  by 
agreement  between  the  parties,  to  be  $2i3.75 
per  ton;  that  on  May  23,  1919,  there  were 
1,034  tons  undelivered  on  the  first  contract 
and  no  deliveries  had  been  made  on  the 
second  contract ;  that  on  the  23d  day  of  May, 
1919,  the  defendant  agreed  to  defer  shipping 
the  balance  of  said  iron,  and  to  make  no  fur- 
ther shlpmenta  thereof  without  consulting 
the  lAabitlfl  with  reference  thereto ;  that  on 
tbeSQi  day  of  December,  1919,  the  defendant. 
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In  violation  of  the  eald  contracts  and  agrefr- 
ment,  canceled  Bold  contracts,  and  refused  to 
deliver  the  portion  of  the  Iron  undeUvered, 
and  that  by  reason  of  such  refusal  the  plain- 
tiff has  soatained  damages  in  a  large  aum  of 
money. 

In  Its  answer  the  defendant  admits  enter- 
ing Into  the  contracts  referred  to  in  the  com- 
plaint The  answer  further  allies  that  aft* 
er  the  armistice  in  1918  there  was  a  decreased 
demand  for  pig  iron,  and  a  decline  in  the 
market,  and  that  Uie  defendant  ou  or  about 
January  IS,  1919,  voluntarily  reduced  tlie 
price  on  all  shlinneats  of  iron  nndw  the  con- 
txacta  to  $31  per  ton,  in  so  to  as  t3ie  iron 
was  to  be  used  by  the  plalnUfF  for  work  tak- 
en by  the  plalntllT  after  the  armlsUce,  and 
that  on  or  about  March  26,  1919.  on  all  ship- 
ments made  on  and  after  Blarch  21, 1919,  un- 
der said  contracts,  die  defoidant  would,  un- 
til further  notice,  charge  plalntUF  .$26.76  per 
ton  f .  0.  b.  cars  at  the  furnace ;  ttiat  the  de- 
fendant, however,  did  not  agree  to  reduce 
the  contract  price  oh  any  of  the  tonnage 
which  then  remained  to  be  delivered  under 
Eald  contracts,  to  the  sum  of  $26.75  per  ton, 
or  to  any  sum  below  what  the  contract  price 
tlien  was,  except  as  such  tonnage  should  be 
actually  shipped  under  said  contracts,  or 
either  of  them,  and  no  other  or  further  no- 
tice should  be  given  in  connection  with  sacb 
future  shipments;  that  there  was  no  other 
change  whatever  in  any  of  the  terms  or  con- 
ditions of  said  contracts. 

The  answer  further  alleges  that  on  May 
16, 1919,  and  on  a  number  of  other  dates  be- 
tween said  time  and  the  16th  day  of  August. 
1919,  the  plaintiCf  requested  the  defendant  to 
defer  shipments  of  iron  until  further  advised. 
The  defendant  expressly  deiUes  that  it  ever 
agreed  to  make  no  further  shipments  under 
said  contracts  without  consulting  the  plain- 
tiff with  reference  thereto,  and  alleges  that 
the  obligation  of  the  plaintiff  to  accept  de- 
liveries of  iron  continued  in  force  at  all 
times,  without  change,  and  that  the  defend- 
ant, after  numerous  efforts  to  deliver  the 
l)alance  of  the  iron,  which  efforts  were  frus- 
trated by  the  plaintiff,  on  or  about  the  6th 
day  of  December,  1919,  notified  the  plaintiff 
that  it  had  elected  to  cancel  said  contracts 
as  to  all  tonnage  undelivered  tliereunder; 
that  the  basis  of  the  cancellation  of  said  con- 
tracts was  the  repeated  and  long-continued 
default  of  the  plalntUf  under  both  of  said 
contracts. 

Both  counsel  concede  that  the  Issues  pre- 
sented by  the  pleadings  are  the  following: 
(1)  Whether  the  defendant  was  Justified  In 
canceling  the  contracts  as  to  the  tonnage 
which  remained  undelivered  after  May  16, 
1910,  because  of  the  continued  refusal  of  the 
plaintiff  to  authorize  It  to  resume  delivi^ies 
after  they  had  been  temporarily  suspended 
on  that  date,  at  plalnUfTs  request;  and,  (2) 
aa  bearing  on  the  measure  of  damages. 


whether  the  contract  price  as  to  the  tonnage 
which  remained  undelivered  was  redneed  to 
(26.76  per  ton. 

Zt  is  conceded  that  Pidumds  Brown  ft  Go. 
of  Chicago^  a  corporation,  was  the  goieral 
agent  of  the  defendant,  and  that  the  con- 
tracts of  the  parties  were  negotiated  between 
the  plalntlflT  uid  sudi  agent,  and  all  negotia- 
tions, correspondence,  and  communicatiCHis 
had  with  respect  to  said  contracts  or  the 
execution  or  cancellation  thereof,  were  bad 
between  the  plalntifl  and  such  agent;  and 
that  no  negotiations  were  had  or  communica- 
tions passed  at  any  time  between  the  plaintUt 
and  the  defendant,  and  Out  all  acts  oC  said 
agent  performed  in  the  premises  were  duly 
authorized  by  tiie  deCsndant  Pidamds 
Brown  ft  Co.  hereafter  will  be  referred  to  as 
"agent" 

After  Issue  Joined,  the  plalntifl  took  the  dep- 
odtiona  under  section  4096  <rf  the  Statutes, 
of  Wiluot  Saeger,  secretary  of  the  defendant, 
and  of  Bobert  S.  Dutton,  Seymour  Wlieeter. 
and  Bobert  J.  Erogman,  respectively  aadst- 
ant  secretary,  vice  presldoit,  and  emideye  of 
the  agent  On  such  adverse  examination  alt 
of  the  correspcmdrace  passing  between  the 
plaintiff  and  the  agent,  relative  to  the  mat- 
ters in  issue,  were  produced.  Thereupon  the 
plalntifl  filed  its  petition  under  and  pursuant 
to  the  provisions  of  section  4188  of  the  Stat- 
utes, praying  for  an  inspection  of  the  original 
or  copies  of  all  letters,  telegrams,  memo- 
randa, books,  papers,  and  records  passing  be- 
tween the  defendant  and  the  agent,  or  the 
agent  and  the  defendant,  between  August  5. 
1918,  and  December  28,  1919,  which  in  any 
way  related  to  or  were  connected  with  the 
reduction  at  the  price  of  the  iron  under  said 
contracts,  or  either  of  them,  from  fS8  pu-  ton 
to  $31  per  ton ;  the  cancellation  of  said  con- 
tracts, or  either  of  them,  on  the  basis  of  the 
plaintiff  paying  the  defendant  $7-50  per  ton, 
and  also  relative  to  the  cancellation  on  the 
basis  of  $6  per  ton;  also  relating  to  the  reduc- 
tion of  the  price  of  Iroa  under  said  contracts 
to  $26.75  per  ton;  also  relating  to  the  with- 
holding of  shipments  under  said  contracts,  or 
either  of  them;  relating  also  to  the  request 
of  the  plaintiff  to  accept  deliveries  under  said 
C(Hitracts,  or  either  of  them,  subsequrait  to 
the  16th  day  of  May,  1919;  and  relating  to 
the  amount  of  Iron  still  dne  the  plaintiff  an- 
der  said  contracts,  or  either  of  them,  and  re- 
lating to  the  reason  for  the  cancellation  of 
said  contracts,  or  either  of  them.  The  peti- 
tion also  alleged,  on  Information  and  belief, 
that  these  documents  were  In  the  possession 
or  under  the  control  of  the  defendant  and 
that  they  were  necessary  to  enable  the  plain- 
tiff to  prepare  its  case  for  trial. 

This  petUion  was  also  snppwted  by  tin 
affidavit  of  one  George  B.  Hudnall,  idalntUf's 
attorney,  whldi,  among  other  things,  set 
forth  and  referred  to  the  material  portions 
of  the  pleadings  ot  the  parties,  the  eorre- 
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spondoice  wtaidi  passed  betweeai  the  plainttff 
and  the  agent,  and  the  material  portions  <rf 
the  adverse  ezamtnatlons  under  section  4096 
of  the  Statutes,  above  referred  to.  These 
statonents  wUI  be  referred  to  In  detail  only 
as  they  may  appear  necessary  in  the  opinion 
following. 

For  the  d^endant  an  afUaTit  was  made 
and  filed  by  Charles  F.  Fawsett,  Its  attorney, 
and  an  affidavit  of  Wllmot  Saeger,  secretary 
of  the  defendant,  and  a  statement  made  In 
open  court  by  said  Fawsett,  at  the  time  of 
the  bearing  of  the  petition  for  an  order  for 
inspection.  The  material  portions  of  the 
statement  and  affidavit  of  defendant's  coun- 
sel and  of  Its  secretary  win  also  be  referred 
To  hereafter  In  the  opinion. 

The  circuit  court  thereupon  entered  an  or- 
der denying  the  petition,  with  costs,  and 
fr<Kn  such  order  bo  made,  plaintiff  appeals. 

Bottmn,  Hndoall,  Lechw  &  McNamara,  of 
UUwaokee,  for  appellant. 

VameSt  &  Smart  and  Cbartes  B.  Uonioe, 
all  of  Milwaukee,  for  reqKmdent 

DOBBFLBR,  J.  (after  stating  the  facta  as 
above).  The  writings  and  oorreqxmdCTce 
requeated  may  be  grouped  aa  follows:  <1) 
Those  pertaining  to  the  attemptM  cancella- 
tion of  the  contracts  in  Decemliw,  1018,  and 
the  early  part  of  18W;  (2)  the  cancellation 
of  the  contracts  by  the  defendant  in  Dec^- 
ber,  1019;  (8>  those  relating  to  the  reduction 
of  the  price  of  the  unddivered  tonnage  to 
$26.76  per  ten;  and  (4  as  to  the  wtthbotdlng 
of  shipments  after  May  10, 1019. 

[1]  To  endtlft  a  pexty  to  an  inspection  or 
production  of  such  writings,  It  Is  necessary 
that  they  sbonM  be  In  the  possession  or  con- 
trol of  the  adverse  party,  tt  Ency.  of  PI.  ft 
Pr.  704,  and  cases  dted  in  note. 

[2-4]  If  therefore  it  appears  dearly  that 
all  of  the  correspondence  materlsl  to  the 
Inquiiy  was  i»odiioed,  Oe  objects  to  be 
acoompllstaed  the  statute  are  fully  idet  It 
Is  also  lndlBpeosti>ly  essential  to  this  rigbt 
ttiat  the  production  or  inspeeticm  aonght  is 
material  to  the  issues  Inrolved,  and  that  it 
affectt  the  merits  of  the  action.  6  Dncy.  of 
PL  ft  Pr.  706.  A  general  aUegatioQ  of  mate- 
riality and  necessity  Is  not  snffldent,  but 
tacts  must  be  stated  showing  how  and  why 
the  dlscoTery  or  Inepectlon  is  material,  6 
Bncr.  of  PL  ft  Pr.  804,  806.  An  otHat  tor 
peoductUm  or  Inspection  will  be  dmied  where 
tb»  apfdieation  appears  to  be  made  solely 
far  fldiliv  purposes.  6  Bncy.  cC  ft  Pr.  702, 
and  cases  dted  In  note  Mo.  2. 

[I]  We  will  first  eondder  die  attonpted 
cancellation  of  the  contracts  in  December, 
infl^  and  the  carlj  part  of  IftlO.  Saeger, 
the  secretary  of  tiie  defendant,  while  under 
advene  ezuninatton,  prodaeed  what  pur- 
ported to  be  the  written  memorandum  and 
the  eorreqMndence  upon  that  subject,  and  it 
appears  oandoslvely  from  such  data  that 


early  in  December,  ISIS,  the  plaintiff  re- 
quested a  cancellation  of  the  contracts,  and 
that  some  correspondence  was  had  between 
the  agent  and  the  defendant,  pursuant  to  the 
said  request;  that  the  defendant  wrbte  its 
agent  and  expressed  its  willingness  to  cancel 
the  eoutracta  upon  the  payment  of  the  sum 
of  $7.50  per  ton,  by  way  of  adjustment. 
This  offer  of  the  defendant  was  communi- 
cated by  its  agent  to  the  plaintiff,  but  was 
never  accepted  or  acted  upon.  It  also  ap- 
pears clearly  from  t3ie  adverse  examlnatlcHi 
of  Mr.  Saeger  ttiat  no  agreement  betweoi 
the  parties  as  to  an  adjustment  was  ever 
arrived  at,  and  be  further  testified  that 
when  the  omtracts  were  canceled  by  the 
defendant  on  December  6,  1019,  it  was  not 
based  on  the  ne9otiatl<His  which  started  early 
in  the  year,  which  provided  tor  an  adjust- 
ment of  $7.50  per  ton  upon  the  imdeUvrnd 
portion  of  the  Iron  under  llie  contracts. 
Under  the  evidence  referred  to,  Oie  Ineffectn- 
al  attempts  at  cancdlatlon  early  In  tAe 
year  can  have  no  bearing  or  materiality 
as  to  tile  Issues  Involved  In  the  action,  and 
need  not  be  ftirttier  considered  here. 

[I]  We  win  now  take  up  the  letters,  etc., 
abwe  referred  to  under  headings  2  and  3, 
nam^,  llie  oanceUatien  of  the  contracts  by 
the  ^fdiduit  la  DecenAer,  1010,  and  the 
reduction  ct  the  price  of  the  unddlvered 
tonnage  to  $26.70  per  ton. 

Saeger,  secretary  of  the  defoadant,  made 
and  filed  herein  an  affidavit,  whldi,  among 
other  things,  avers  the  following: 

"^^at  at  or  about  the  time  of  the  com- 
meneemrat  of  the  above-entitled  action  this  de- 
fendant caoeed  a  thoroogh  and  careful  search 
to  b«  made  by  its  agents,  Pickands  Brown  & 
Co.,  for  all  papers  and  correspondence  In  the 
possession  or  under  the  control  of  said  agents 
in  any  way  relating  to  the  transactions  refer- 
red to  in  said  action,  and  all  of  snch  papers  and 
correspondence  to  be  turned  over  to  it,  the  de- 
fendant, for  eonsideiratton  In  connection  with 
Che  controvtrar  ont  of  which  said  action  arose, 
and  thereafter  all  of  such  papers  and  corre- 
spondence, Induding  all  papers  and  correspond- 
ence in  the  possesdon  of  the  defendant  itself, 
in  any  way  relating  to  said  action  or  to  the 
traiuactions  referred  to  in  the  complaiot,  were 
turned  over  by  the  defendant  to  Charles  F. 
Fawsett,  as  its  attorney,  and  ever  since  have 
been  in  the  posBesslon  of  said  attorney,  sab- 
jeet  at  all  timao  to  the  Inspection  and  exami- 
nation of  the  defendant;  tliac  since  the  com- 
mencement of  the  proee«flBg  by  the  plaintiff  to 
d)t8in  an  taiqiectlon  ttf  oorrespMidence  whidi 
passed  between  the  defendant  and  its  said 
agents,  in  respect  to  transactionB  referred  to 
in  said  action,  and  since  the  proceedings  for 
the  examination  of  this  affiant  by  the  plaintiff 
as  the  secretary  of  the  defendant  under  section 
4006  of  the  Statutes,  and  In  connection  there- 
with, this  i^ant  has  carefolly  gone  throng  and 
examined  all  of  said  papers  and  correspond- 
enoe,  and  ssys  that  all  of  the  IMters,  telegrams, 
memoranda,  or  any  commoniQations  whatever 
in  writing  pasting  between  the  defendant  and 
said  Pidouds  Brown  ft  Oo.  between  the  Ctb 
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da?  of  Augnst,  191B.  and  the  28th  day  of  De- 
cember, 1919,  in  any  way  rdating  to  or  con- 
nected with  the  cancellation  of  the  contracts 
referred  to  in  the  complaint,  or  either  of  them, 
on  the  basie  of  the  plaintiff  payins  to  the  de- 
fendant $7.50  per  ton,  and  also  relative  to  the 
cancellation  of  said  contracts,  or  either  of  them, 
on  the  basis  of  $6  per  ton,  or  relating  to  the  re- 
daction in  the  price  of  Iron  under  said  eon- 
Cracts,  or  eitiier  of  tibem,  for  $26.75  per  ton, 
whidi  thte  affiant  was  abl«  to  find  or  has  ehice 
been  able  to  find,  wer«  produced  .by  tiiia  affiant 
npon-Ua  examination  under  4006,  •  *  *  ant) 
are  aa  shown  in  the  record  of  aaid  examination 
on  file  in  this  action;  that  a  thorough  search 
has  been  made  for  all  sach  correspondence  or 
papers,  and  this  affiant  Terily  believes  that  said 
correspondence  and  papers  so  produced  upon 
said  examination  are  all  of  such  papers  and  cor- 
respondence in  any  way  relating  to  said  sub- 
jects." 

Sabseqofflt  to  the  adverse  examination  of 
Saeger,  referred  to  under  heading  "1,"  and 
in  reply  to  a  queatlcm  of  tlie  witness  by  plaln- 
tifTs  counsel,  Mr.  Fawsett,  defendant's  coun- 
sel, who  concededly  was  In  possession  of  all 
of  the  correspondence  between  the  d^end- 
ant  and  Its  agent,  made  thia  statement: 

"We  don't  find  any  more  correspondence  on 
the  subject  of  canceling,  passing  between  the 
Northwestern  Iron  Company  and  Piekands 
Brown  &  Co." 

The  examination  of  Mr.  Saeger  was  there- 
tipon  abandoned  upon  tiie  subject  of  can- 
cellation. 

Seymour  Wheder,  the  Tloe  president  and 
treasurer  of  the  agwit,  teeOfled  that  be  wrote 
a  letter  of  date  of  December  8,  1819,  to  the 
plaintiff,  in  which  the  plaintiff  was  advised 
of  the  cancellation  of  the  contracts  as  to  fiie 
tonnage  undelivered  under  tbem.  In  the  ad- 
verse examination  be  stated  that  be  wrote 
this  letter  under  the  ijistractlons  of  the 
d^endant,  but  did  not  remember  when  he 
bad  receiTed  the  instructions,  or  who  bad 
given  him  the  same,  cfe  wbetha  they  w«e  in 
writing  or  oral.  On  the  same  e»unlnation 
be  was  also  referred  to  a  letter  of  date  of 
DecemA}^  27,  1919,  signed  by  bimself  as 
treasurer  of  the  agent,  and  with  respect  to 
thia  letter  the  witness  testifled  that  be  wrote 
the  letter  under  instructions  from  the  de^ 
f  endant,  but  that  he  did  not  know  wbetber 
the  request  was  In  writing  or  oral,  or  which 
officer  of  On  defendant  reqnoted  the  witness 
to  write  iBndi  a  Irtter. 

Mr.  Fawsett,  defoidanf s  counsel,  at  the 
close  of  the  argument  in  the  drcult  court, 
presented  tbls  statement  in  open  court,  which 
the  court  stated  it  would  receive  to  the  same 
effect  as  though  it  were  verified : 

"The  letters,  Exhibit  A,  attached  to  my  affi- 
davit filed  in  this  proceeding,  being  letters  dated 
December  8,  1919,  December  27,  1919,  and 
January  9,  1920,  in  relation  to  tiie  reasons  for 
the  cancellatiiHt  of  the  contract  involved  in 
this  case,  are,  substantially  at  least,  it  not 
wholly,  copies  of  kttsra,  which,  after  oxsml- 


nation  of  the  facts  in  this  ease,  SO  correspond- 
ence, consultation  of  my  cUents,  I  dictated,  sub- 
mitted to  tbem,  and  which  ttaey  in  turn  for- 
warded to  their  agents,  Piekands  Brown  &  Co., 
to  be  signed  and  sent  to  the  Wortbington  Pimip 
&  Maddnery  CoTpDration." 

The  letter  In  the  statement  of  Ifr.  Fawsett 
of  date  of  January  9,  1920,  is  a  r^ly  by  the 
agent  to  a  letta  rec^ved  trcm  the  iflalntlfl 
dated  January  6,  1920,  and  in  wlilcb  letter 
the  agmt  reiterates  the  statements  made  in 
its  letter  of  Decanbar  27, 1919. 

The  witness  Saeger  on  bis  adverse  exam- 
ination was  asked  to  prodiun  all  of  the  cor- 
respondfflioe  passing  between  the  defendant 
and  the  agent  relative  to  the  reductUm  of 
the  price  mentioned  in  ttie  omtractSt  to 
$26.76,  and  Mr.  Fawsett  then  made  tiie  state- 
meat  that  be  could  not  find  any  such  corre- 
spondence in  bis  flies,  and  prior  to  a  recess 
the  commissioner  directed  the  witness  to 
nfiifce  a  seardi  of  the  correspondence  and 
then  to  repwt  the  results,  and  witness  was 
then  asked  tbis  question: 

"Q.  Did  yon  find  any  of  the  letters  I  mention- 
ed about  before  dhmer?  A.  No;  Z  did  naV 

Now  it  must  be  borne  in  mind  that  betfne 
the  dose  of  the  bearing  in  the  court  below, 
the  defendant's  counsel,  who  concededly  had 
all  the  correspondenoe  existing,  in  Iiis  posses- 
sloD,  made  a  comxdete  stat^ent  as  to  the 
writing  of  tbe  letters  pertaining  to  the  final 
cancellatlott  <m  the  part  of  the  defendant,  <^ 
tbe  contracts,  that  tbese  letters  were  wrlttm 
by  lilm,  dellTered  to  tlie  defendant,  and  by  it 
transmitted  to  the  agoit,  who  theret^ton 
either  forwarded  them  or  sent  copies  thereof 
to  tbe  plaintiff. 

In  connection  with  the  reduction  of  the 
price  <^  tlie  iron  to  $26.75,  it  will  appear 
from  tbe  foregoing  that,  not  only  did  defend- 
ant's counsel  ezswessly  disavow  having  in  his 
possesslfMi  any  other  correspondence  on  that 
Bubject  outride  at  what  had  already  be&a 
produced,  but  ISr.  Saeger,  tbe  secretary  of 
tbe  defendant,  after  an  ezaminatitm  of  Oie 
correspond«ice,  subsequent  to  a  recess,  stated 
that  he  found  no  other  correspondence  upon 
Qie  subject  In  thte  connection,  there  must 
also  be  takoi  into  consideration  tbe  affidavit 
of  Saeger,  above  referred  to,  in  wbltii  be  in 
substance  states  that  all  of  tbe  correi^ond- 
ence  between  the  defoidant  and  its  agent  was 
BUbmltted  upon  the  adverse  examination,  and 
Is  a  part  of  the  record,  and  that  be  bad  made 
and  caused  to  be  made  a  thorough  seaKb 
for  such  correspondence.  Bearing  In  ndnd 
also  that  {daintlff  could  not  specify  any  par- 
ticular correspondracse  passing  between  the 
defendant  and  its  agents,  and  that  tbe  alls- 
gations  of  tbe  petitioner  and  tbe  affidavit  «t 
Its  counsel  are  and  were  necessarily  based 
t^on  Infonnation  and  belief,  we  are  of  tbe 
opinint  that.  In  view  of  the  discretlonaiy 
power  vested  in  the  court  under  section 
4188  of  ttie  Statutes,  the  lower  ooort  was  uot 
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gulltr  of  an  abuse  ot  snch  powers  In  making 
the  order  compIaiDed  of.  Scblesinger  t.  El- 
Mnger,  134  Wis.  897,  401,  U4  N.  W.  82B,  15 
Ann.  Cae.  SIS;  Hoyt  t.  Am.  Bxcliange  Bank, 
1  Duer  (N.  Y.)  652. 

While  it  most  be  conceded  that  section 
4183  Is  a  remedial  statute,  and  should  be 
construed  liberally,  and  while  the  statute  In 
part  is  designed  to  take  the  place  of  the  old 
dfscoTery  statute,  and  is  treated  by  the 
authorities  and  text-writers  under  the  bead 
of  "DiscoTery,"  nevertheless,  it  Is  plain  that 
in  Its  application  it  Is  not  as  broad  and  exten- 
rive  as  section  4096  of  the  Statutes,  under 
and  by  which  a  broader  and  more  compre- 
hensive field  Is  contemplated  for  search  and 
Investigation. 

[7]  As  to  the  withholding  of  shipments 
after  May  19,  1919,  constituting  the  fourth 
heading  above  referred  to,  the  plaintiff  exam- 
ined one  Robert  J.  Erogman,  an  employ^  of 
the  agent  in  Its  oi'der  department,  and  in  the 
course  of  the  adverse  examination  the  wlt- 
neas*  attention  was  called  to  a  number  of 
letters  received  by  the  agent  from  the  plain- 
tiff, pertaining  to  plalntifTs  requests  to  with- 
hold shipments  of  Iron  from  time  to  time. 
The  witness  testified  that  he  communicated 
with  the  defendant  on  the  subject  of  plaln- 
tUTs  request  to  defer  shipments,  aod  also 
testlfled  as  to  Instructions  received  by  the 
defoidant  in  r^ard  to  plaintiff's  reaueet,  but 
tliat  he  could  not  recall  who  gave  him  the 
Instructlcms,  or  who  instmcted  him  to  com- 
municate with  the  defendant,  or  as  to  wheth- 
er the  Instructions  received  by  him  were  oral 
or  In  writing. 

Plaintiff's  counsel  thereupon  demanded  a 
BUbmiaslon  to  him,  t<a  the  purposes  of  the 
inqalry,  of  all  letters  passing  between  tiie 
agent  and  the  defendant  upon  the  subject, 
to  which  request  defendant's  counsel  refused 
to  accede,  upon  the  ground  that  no  showing 
had  been  made  warranting  the  submission  of 
any  such  correspondence,  and  because  nidk 
correspondence  was  immaterial. 

In  considering  this  heading,  we  must  also 
bear  in  mind  the  affidavit  of  Mr.  Saeger, 
heretofore  referred  to.  The  trouble  with 
the  Inquiry  of  plaintiff's  couns^  on  this 
branch  of  the  subject,  In  part,  is  that  he  did 
not  establish  the  fact  that  there  was  any 
communication  In  writing  between  the  de- 
fendant and  its  agent,  or  vloe  versa.  It  was 
conceded  that  the  entire  transaction  Involved 
was  between  the  plaintiff  and  the  agent, 
and  that  no  part  of  the  transaction  took 
place  between  the  plaintiff  and  the  def^id- 
ant.  All  oC  the  acta  of  the  agent  being 
concededly  authorized,  anything  that  the 
agent  did  In  the  premises  was  equivalent  in 
all  respects  and  in  legal  effect,  to  an  act  of 
the  defendant  Itself.  In  other  words,  in 
legal  contemplation  Oie  defendant  and  its 
agtmt  were  one,  and  the  advice,  if  any,  oral 
or  in  writing,  given  by  the  principal  to  Its 


agent,  or  the  comm  unlca  tlons  of  the  agent 
to  the  principal,  were  to  all  legal  and  prac- 
tical purposes  the  same  as  thougfa  they  con- 
stituted an  unexpressed  mental  conclusion'  of 
the  d^endant  itself.  The  materiality  of 
this  correspondence,  etc..  Is,  to  say  the  least, 
doubtfuL  We  will,  however,  not  determine 
this  matter  upon  this  basis,  in  order  not  to 
foreclose  the  plaintiff  from  making  a  proper 
showing  upon  the  trial,  with  respect  to  the 
materiality.  The  record  does  not  disclose 
that  the  materiality  of  this  correepondoice, 
etc.,  was  brought  btnne  to  the  comroissloner 
or  to  tbe  court 

From  what  has  been  said,  we  are  of  the 
opinion  that  the  circuit  court  was  Justified  in 
the  exercise  of  its  discretionary  powers 
vested  In  It  by  tbe  provisions  of  the  statute, 
In  refusing  to  order  the  Inspection  requested. 

Order  affirmed. 

SIEBEOKEB,  C.  J.,  took  no  part 


GREENBCRG  y.  PERL80N  •( 

(Supreme  Court  of  Wisconsin.  Jan.  10, 192!L) 

Sales  ^3 1 88— Buyers,  by  taking  goods  from 
carrier  after  aotloe  to  seller  of  rejaotlos,  hsM 
not  liable  for  more  than  actual  value. 
Under  St  1019,  H  1684t49,  1684t69,  sabd. 
1(a),  buyers,  having,  upon  delivery  of  goods, 
telegraphed  seller,  rejecting  goods  and  asking 
for  directions  as  to  disposition  thereof,  could 
take  possessioii  ot  goods  three  days  thare- 
after,  when  railroad  esUed  upon  them  to  un- 
load the  car  and  make  some  disposition  of  the 
goods,  where  no  iDatnictions  as  to  disposition 
had  been  received  from  seller  during  such  time, 
witliout  becoming  liable  for  more  than  the  actu- 
al value. 

Appeal  from  Circuit  Cquit,  Milwaukee 
County;  Qustav  G.  Gehrz,  Judge. 

Action  by  Samuel  S.  Greenberg,  doing  busi- 
ness under  the  name  and  style  of  Greenberg 
Iron  &  Metal  Company,  against  Robert  Paul- 
son and  Izraed  Zaidlns,  copartners,  doing 
business  under  the  name  and  style  of  Perlson 
&  ZaldJns  Company.  From  Judgmrait  giving 
him  Inaufllciait  relief  plaintiff  appeals.  Af- 
firmed. 

Actltm  begun  in  the  dvll  court  to  recover 
the  purdiase  price  of  one  carload  of  mixed 
rags  at  4  cents  per  pound.  The  defwdanta 
denied  the  rags  were  accepted  under  tbe  con- 
tract of  purchase;  alleged  they  were  worth 
only  29^  c&ita  per  pound,  and  t^dered  Judg- 
ment for  $254.20.  It  Is  admitted  that  the 
defendants,  on  May  28, 1920,  offered  plaintiff 
4  cents  per  pound  f.  o.  b.  -Milwaukee  for 
"good  country  mixed  rags."  On  June  11, 
1920,  immediately  upon  receipt  of  the  ragSi 
tbe  def^dants  telegraphed  plaintiff: 


CBsFor  other  caua  te*  lama  toplfl  and  KET-NVHDBB  In  sU  Xey-Nombwaa  IHCNti  and  Indexta 

186N.W.— 11 


Digitized  by  Google 


162 


186  NORTHWESTERN  REPORTER 


"Car  rags  rejected.  AU  loose  and  Bkiniied. 
Wire  disposition.*' 

On  the  same  day  ttolntlff  wired  defend- 
ants: 

"Telegram  receiTCd,  rejection  not  justified, 
rags  neither  all  loose  nor  skinned,  prlndpally 
eonntcr  atock  aa  sold  to  yon." 

Plaintiff  tbe  same  day  also  sent  defend- 
ants a  scolding  letter  of  protest  and  arsn- 

ment  which  ended  with  this  request: 

"Upon  receipt  of  this  letter  kindly  wire  Im- 
mediately what  yon  are  going  to  do." 

On  June  14,  1920.  def^idants  wrote  plain- 
tiff as  follows,  and  Inclosed  thla  statranent: 

"Not  having  received  aatlstactwy  Instme- 
tiona  In  reply  to  our  telegram  aaklBg  for  dis- 
position of  the  ear  of  rags,  and  being  compelled 
the  railroad  company  to  anioad  the  car,  we 
proceeded  to  do  so,  and  inclosed  yoa  will  please 
find  statement  showing  return  of  car,  together 
with  our  check  for  the  amount  due  you  aa  per 
indosed  statement. 


"To  Oreenberg  Iron  A  lletal  Go.,  St  Paul, 
Iflan. 

Rags.  Weight,  Rate.  ATnaunt. 

8S410        -  t-n  paM 

Dvodt  'racelved   I^oooo 

To  trelglit    916 

To  ear  damnrrsgs    2  OS 


ITU  a  ITU  81 

nu  »" 

Hie  car  load  at  4  cents  per  pound  amount- 
ed to  $1,413.60.  of  which  It  was  admitted 
$700  was  paid.  The  dvil  court  roidered 
Judgment  a^inst  the  def^dants  for  $254.20, 
less  theiT  costs,  which  judgm^t  was  affirmed 
hy  the  circuit  court,  less  d^endante'  costs'  in 
said  court;  the  ]udgro«it  plaintiff  appealed 
from  being  for  $213.78. 

Frank  H.  Hannaford,  of  Milwaukee  (Henry 
Mahoney,  of  Milwaukee,  of  counsel),  for  ap- 
pellant 

Morris  Stem  and  BmU  both  of  Mil- 

waukee, for  resptmdoits. 

VIKJB,  J.  (after  stating  the  facts  as 
above).  The  jury  in  the  civil  court  rend»*ed 
a  general  verdict  of  $254.20  in  favor  of  plain- 
tiff. This  is  not  challenged  on  the  ground 
that  it  does  not  correctly  find  the  market 
value  of  the  rags,  but  plaintiff  claims  that 
there  was  no  rejection  of  the  raga,  and  hence 
the  contract  price  of  4  cents  per  pound  gov- 
erns. He  contends  that,  when  defraidants 
saw  the  rags  and  th^  went  on  and  took  pos- 
session of  them,  It  amounted  to  an  accept- 
ance under  the  contract;  that  they  could  not 
deprive  plaintiff  of  the  right  to  repossess 
himself  of  the  rags.  If  they  were  rejected, 
and  permit  him  'to  sell  them  at  his  own  price. 

Defendants  ctolm  that  they  did  reject  the 
rags;  tbat  th^  did  bo  Inform  plaintiff  by 


tlieir  telegram  of  June  11,  i920,  and  that 
they^hen  offered  plaintiff  the  right  to  re- 
possess himself  of  the  lags  by  asking  him, 
"Wire  disposition;"  that  be  refused  to  do 
so,  and  brace  under  the  prorieiwis  of  the 
Uniform  Sales  Act  applicable  namely,  sec- 
tion 1684t49  and  of  section  1684te9  a>  6i> 
the  defendants  were  Jostifled  In  taking  ttie 
rags  and  paying  plaintiff  the  reasonabla 
market  value  therefw.  The  abofve  sectlOtts 
read  respectively  aa  follows: 

"In  the  absence  of  express  or  implied  agree- 
ment of  the  parties,  accsptaace  of  the  geoda 
by  the  bayer  shall  not  dlsctncge  die  sdler  ftmn 
liability  in  damages  or  other  legal  remedy  foa 
breadi  of  any  promise  or  warranty  In  the  con- 
tract to  sell  or  the  sale.  But  if,  after  accept- 
ance of  the  goods,  the  buyer  faUs  to  give  no- 
tice to  the  seller  of  the  breach  of  any  promise 
or  warranty  within  a  reasonable  time  after 
the  bayer  knows,  or  ought  to  know,  of  sucb 
breach,  the  seller  shall  not  be  liable  therefor." 

"Where  there  is  a  breach  of  warranty  by 
the  seller,  the  buyer  may,  at  his  eleetion; 

"(a)  Accept  or  keep  the  goods  and  set 
against  the  seller,  the  breadi  of  warranty  by 
way  of  recoupment  in  dimlnntion  or  eztlnetloft 
of  the  price." 

It  Is  unqoeationad  that  d^endaats  dearly 
and  absolutely  refused  to  receive  the  rags 
under  the  contract  and  that  they  llkowlva 

asked  tot  disposttlan;  sncb  notice  and  re- 
quest was  sufficient  to  amtrlse  plaintiff  that 
the  lags  would  not  b«  received  under  the 
contract  Northern  Busftfly  Go.  r.  Waagazd, 
U7  Wis.  624,  04  N.  W.  7a^  96  Am.  St  Bep. 
963.  l%ls  notice  was  given  on  June  U. 
Tb«7  waited  tlU  June  Hth  twCora  Xber  eoc- 
erelrad  thalr  optUn  to  receive  tba  rags  at' 
their  actoal  valus.  Tbey  were  thm  called 
upon  by  the  railroad  company  to  unload  tbe. 
car,  and  bad  to  maks  some  dliqtositlQn  ot- 
tbe  rags.  Tba  time  allowed  wae  ample  for 
iEAaintUE  In  which  to  make  dlsposltiim  of 
th«n  If  he  chose  to  do  so.  The  defendants 
acted  strictly  wltbln  their  rights  as  declared 
by  the  Uniform  Sales  Act  as  above  quoted, 
and  also  In  accordance  with  Oielr  rlgiits  as 
established  in  similar  eases  by  our  court 
Northern  Supply  Co.  v.  Wangard,  117  Wis. 
624,  94  N.  W.  785,  98  Am.  St  Rep.  963;  Nl- 
coll  v.  Modem  Steel  S.  Co.,  143  Wis.  545,  128 
N.  W.  72.  Under  the  circumstances  they  were 
under  no  obligation  to  enter  into  a  corre»- 
pondence  argument  with  plaintiff  as  to 
whether  or  not  the  rags  came  up  to  contract 
requirements.  Tbat  they  did  not  come  up  to- 
such  requirements  was  evidenced  by  the  ver- 
dict of  which  plaintiff  does  not  complain. 
Hence  It  is  a  verity  in  the  case  that  tbe 
rags  materially  failed  to  comply  with  flie 
ccmtract. 
Judgment  affirmed. 

SIEBBCKBB,  a      took  no  put 
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BRiaOS  V.  MILLER.* 

•ttiapreme  Court  of  Wisconiin.  Jan.  10,  1022.) 

1.  Coarts  ^I5B— Clronit  eonrt  hu  JnrlsdloIlM 
•f  aoHmis  bueri  et  feMr^  offar  to  ladan- 
■Ny  far  low. 

The  drenit  eoitrt  has  Jurisdiction  of  sctlona 
luiaad  on  a  ganaral  promiae  to  indemnifr  any 
«ia  for  loas  aastaiiied  in  any  of  dafeDdant'a 
bnatawaa  Toatoroa. 

2.  LInnatroR  of  aoUoas  ^180(2)— Complalat 
araat  thaw  whev  oansa  of  aetton  acemad  to 
be  tfoaiamriMou 

A  demurrer  to  the  complaint  on  the  ground 
that  the  action  was  not  commenced  within  the 
time  limited  by  St  IdlO,  {  4222  will  bs  over- 
ruled where  it  does  not  appear  from  the  com- 
plaint when       caaae  of  action  aeemed. 

3.  CoatraoH  «a954(l)— Cantraet  based  on  of- 
fer to  relmbarss  for  loss  throagh  defendant's 
baelness  veataree  held  withont  censlderatlea. 

In  an  action  based  on  an  offer  to  reimburse 
aoy  one  for  loss  through  defendant's  business 
ventures,  held,  that  the  bringing  to  the  at-; 
tention  of  defendant  the  fact  of  his  prior  Ua-' 
bility  did  not  confer  any  benefit  upon  the  plain- 
tiff or  amount  to  a  detriment  to  defendant. 

4..  Contracts  Elementa  stated. 

In  order  that  a  contract  may  arise,  Oiree 
things  must  concur:  First,  the  offer;  second, 
the  acceptance;  and,  third,  the  consideration. 

9.  Coatnuta  «B>22(t)— Or  aflbr  dlreoted  to 
elaas  af  persona,  aeoeptaneo  may  bo  by  aat, 
parformanca  of  which  IdentMaa  fui^ff  and 
aaieunts  to  a  oonsideratloa. 

Where  an  offer  is  directed  to  a  class  9f 
persona,  there  may  be  acceptance  by  an  act, 
and  the  performance  of  the  act  may  Identify 
one  of  the  parties,  complete  the  contract,  and 
amoaBt  to  a  eondderatlon. 

Appeal  from  Circuit  Court,  Milwaukee 
Oountr;  Q.  O.  Gebxz,  Judge. 

Action  by  3.  W.  Brigga  against  Orlando 
Edgar  Miller.  From  an  order  oTermling  de- 
iDurm  to  tbe  complaint,  defendant  vpMla- 
Order  rereraed  and  cause  remanded,  with  di- 
rections to  sustain  demurrer. 

Demurrer.  Tbe  complaint  aet  forUi  at 
considerable  length  that  the  defendant  was  a 
public  lectnrer  upon  applied  psycbolpgy;  that 
la  order  to  create  in  tbe  minds  of  the  public 
the  impression  that  be  was  absolutely  hon- 
est, fair,  and  sincere  in  his  teaching  of  tbe 
subject,  and  as  a  means  ot  furthering  the  de- 
fendant's standing  and  reputation  as  a  public 
speaker,  and  as  a  means  of  Inducing  the  public 
to  have  confidence  in  htm,  "the  defendant 
caused  to  be  published  to  the  world  an  offer 
that,  in  tbe  event  that  any  <me  wbosoerer 
ahoiild  hare  at  any  time  lost  any  money  In 
any  of  defendant's  business  ventures,  and 
who  would  come  forward  and  show  to  the  de- 
fendant audh  fact,  he  (tbe  -defendant)  would 
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Immediately  pay  to  such  person  the  full  loss 
so  sustained."  It  was  then  alleged  that  the 
d^endant  started  a  certain  business  venture, 
and  tbat  the  plaintiff  received  the  promissory 
note  of  the  defendant's  company  for  fl,200 
for  certain  assets  sold  by  the  plaintiff  to  the 
defendant's  company,  which  note  was  in- 
dorsed by  the  defendant  personally;  that 
said  note  was  given  on  or  about  July  30;  1896. 
and  was  for  $1,200,  and  was  payable  July 
80, 1806;  that  no  part  of  the  Interest  or  prin- 
cipal had  been  paid,  and  "that  the  prhKdpal 
of  said  note  and  Interest  thereon  is  a  loss  to 
the  plaintiff  directly  flowing  from  one  of  the 
defendant's  business  ventures;  that  said 
business  venture  was  the  O.  E.  HlUer  HenUa 
Treatment  Company,  and  the  defendant  was 
president  tStereof;  tbat,  shortly  after  the 
publlcatlcm  of  the  defendant's  offer  to  the 
world  as  above  alleged,  the  plaintiff  became 
advised  thereitf,  and  did  ause  the  defendant 
to  be  presented  with  a  statement  of  the  f%ct 
that  the  plaintiff  had  lost  the  above  money 
through  a  business  venture  of  tbe  defendant, 
and  that  said  money  and  no  part  thoreof  had 
ever  been  paid  to  the  plataitiff,  and  that  the 
plalntlfrs  attention  had  been  called  to  the 
general  offer  of  the  defendant  above  alleged, 
and  that  the  plaintiff  was  then  and  there  ac- 
cepting the  offer  of  the  defendant  In  produc- 
ing to  him  the  facta  regarding  his  loss  grow- 
ing out  of  tbe  defendant's  said  bualness  ven- 
ture; tbat  said  plaintiff  did  then  and  there 
produce  the  facts  regarding  said  loss  to  the 
defmdant  and  the  defendant  did  tboi  and 
there  admit  tbe  correctuesa  of  the  same;*' 
that  the  plaintiff  donanded  that  the  defend- 
ant comply  with  hlS  offer,  which  the  defend- 
ant refused  to  do.  Judgment  was  demanded 
for  the  sum  of  $1,200,  together  wKh  Interest 
thereon  at  tbe  rate  of  0  per  cent  from  the 
time  of  the  loss,  with  costs  and  disburse- 
ments. 

The  defendant  demurred  to  the  complaint, 
first,  on  the  ground  that  it  appeara  upon  the 
ftice  thereof  that  the  same  does  not  state 
Acts  BufBcloit  to  onstltute  a  cause  of  action; 
second,  on  the  ground  that  tbe  court  had  no 
Jurisdiction  of  the  subject  of  the  action: 
third,  on  Uie  gromid  tbat  the  actton  was  not 
commenced  within  the  time  limited  by  sec- 
tion 4222  of  ttw  Statutes  of  Wteconsta  fOr 
the  year  1819. 

From  an  order  overruling  the  demntrer* 
tbe  defoidant  appeals. 

Lenlcheck,  Boesel  &  Wickhem,  of  Milwau- 
kee, for  appellant 

Arthur  H.  Bart^t  and  Otjen  &  Ot]«n.  aU 
of  Idilwaukee,  for  respondent 


BOSENBBRRT.  J.  (after  sUtlng  the  facte 
as  above).  [1-S]  The  court  clearly  had  Juris- 
diction of  the  subject-matter  of  the  action, 
and,  as  plaintiff  relies  upon  a  new  contract 
and  not  upon  the  original  note  or  indorse- 


^s>Vm  other  caw  see  same  topic  and  KKV-NUHBER  In  aU  K«]r-NumlMr«d  DlgMta  aad  ladaxes 
•Retieartng  draled  March  U,  UlS,  with  |K  egata. 
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ment.  It  not  appearing  when  tbe  new  con- 
tract waa  made,  the  order  OTerniling  the  de- 
murrer upon  the  second  and  third  grounds 
assigned  needs  no  farther  discussion.  It  is 
the  contention  of  appellant  that  the-  com- 
plaint states  no  cause  of  action  for  two  rea- 
sons;  First,  no  consideration  Is  shown;  sec- 
ond, the  offer  was  to  a  limited  class  of  per- 
sons— that  Is,  to  those  who  "should  have  at 
any  time  lost  any  money  in  any  of  defend- 
ant's business  ventures" — and  the  plaintiff 
has  not  shown  himself  to  be  one  of  that  cHaaa. 

On  the  part  of  the  plaintiff  It  is  claimed 
that  the  complaint  sets  forth  a  unilateral 
contract  which  came  Into  existence  by  rea- 
son of  the  performance  of  an  act  by  the  de- 
fendant, to  wit,  by  the  defendant  bringing  to 
tbe  plalntlfrs  attention  the  fact  of  the  Indebt- 
edness set  out  in  the  complaint,  and  that  the 
performance  of  that  act  constituted  an  accept- 
ance. If  it  be  assumed  that  tbe  offer  was 
one  made  with  the  Intratlon  that  It  should 
become  by  acceptance  a  contract,  and  that  it 
waa  properly  acc^ted,  the  question  then 
arises  whether  or  not  there  is  a  considera- 
tion aufflclent  to  support  the  contract 

,  "Tbe  requirement  ordinarily  stated  for  the 
■'offideney  of  considenition  to  support  a  prom- 
ise is,  in  substance,  a  detriment  incurred  by 
tha  promisee  or  a  benefit  received  by  the  prom- 
isor at  the  request  of  the  promisor.  For  nnl- 
lateral  contracts,  which  were  tbe  earliest  rec- 
ognized by  the  law,  and  may  stUI  be  regarded 
ai  the  Epical  form,  the  statement  Is  as  ac- 
curate as  a  brief,  general  statement  can  be." 
WOliston  on  Contracts,  {  102,  p.  196;  Drovers' 
Deposit  National  Bank  t.  Tlchnor.  166  WU. 
2Slt  146  N.  W.  777,  and  caaea  died. 

Tbe  plaintiff  contends  that  there  was  a 
consideration,  and  that  was  the  benefit  de- 
rived by  the  defendant,  in  that  the  oCPcr  and 
acc^tance  tendM  to  create  in  the  minds  of 
the  public  tbe  absolute  honesty,  fairness,  and 
sincerity  of  those  interested  in  teaching  ap- 
plied psychology  in  order  to  interest  the  put>- 
lic  in  tbe  discussion,  and  in  order  that  the  de- 
fendant might  have  tbe  financial  benefit 
which  would  thus  accrue  to  hlfflt  it  being  al- 
leged: 

"That  it  waa  at  all  times  herein  Involved, 
and  ia  now  essential  (or  tiie  saceessful .  con- 
duct of  the  defendant's  business  as  a  public 
speaker  on  the  subject  of  applied  psychology, 
to  create  in  the  minds  of  the  public  the  definite, 
dedded  impreasioD  that  said  defendant  was  and 
had  been  during  bis  entire  life  absolutely  sin- 
cere, tnistworthyt  and  unqualifiedly  honeai." 

The  difficulty  with  the  contention  of  the 
plaintiff  is  that  tbe  alleged  benefit  proceeds 
not  from  the  act  performed  in  acceptance  of 
the  offer,  but  rather  from  the  performance  by 
the  defendant  of  Us  promise.  The  mere  act 
of  acceptance  by  bringing  to  tbe  attention  of 
the  defendant  the  fact  of  bis  prior  liability 
did  not  confer  any  bmeflt  upon  tbe  i^aintlff, 
nor  did  it  uooont  to  a  detrtmttit  to  tite  de- 


fendant in  a  legal  sense.  If  tbe  mere  trouble 
involved  In  making  an  accc$)tance  amounted 
to  a  consideration,  then  there  would  In  every 
conceivable  offer  and  acceptance  be  Involved 
a  consideration. 

[4]  In  order  that  a  contract  may  arise, 
three  things  must  concur:  First,  the  offer; 
second,  the  acceptance;  and,  third,  the  con- 
sideration. The  case  mainly  relied  upon  by 
the  plaintiff  is  CarlUl  v.  Carbolic  Smolie  Ball 
Co.,  [1892]  2  Q.  B.  D.  484.  In  that  case  tbe 
defendants  were  proprietors  and  vendors  of  a 
medical  preparation  called  the  Carbolic 
Smoke  Ball,  and  they  Inserted  in  tbe  Pall 
Mali  Gazette  tbe  following  advertisement: 

"£100  reward  will  be  paid  by  the  CarI>olie 
Smoke  Ball  Company  to  any  person  who  con- 
tracts the  increasing  epidemic  Inflaenza  colds, 
or  any  disease  cansed  by  taking  cold,  after 
having  used  the  ball  three  times  daily  for  two 
weeks,  according  to  the  printed  diieetions  mp- 
pUed  with  each  balL  £1000  ia  deposited  with 
the  Alliance  Bank,  Ragcnt  atreet,  showing  our 
sincerity  In  the  matter." 

The  price  of  the  ball  was  given  as  10 
shillings,  the  pprlce  for  refilling  as  6  shill- 
ings. The  plaintiff  read  the  advertisement, 
and  on  the  faith  of  it  bought  one  of  defend- 
ant's carbolic  smoke  balls  and  used  it  as  di- 
rected from  November  20  to  January  17, 
1892.  when  she  was  attacked  by  influenza. 
She  thereupon  brought  action  against  the  de- 
fendants to  recover  tbe  £100  promised  In 
their  advertisement  The  defendants  plead- 
ed that  there  waa  no  contract  between  tbe 
parties,  and  other  defenses.  The  court  said: 

-  "It  may  be  that,  of  the  many  readers  itf  the 

advertisement,  very  few  of  the  senirible  enas 
would  have  entertained  expectations  tliat  in 
the  event  of  tbe  smoke  ball  failing  to  act  as 
a  preventive  against  the  disease,  tbe  defend- 
ants had  any  intention  to  fulfill  their  attractive 
and  alluring  promise;  but  It  must  be  remember- 
ed that  such  advertisements  do  not  appeal  so 
much  to  the  wise  and  thoughtful  as  to  the  cred- 
ulous and  weak  portions  of  the  community; 
and  If  the  vendor  of  an  article,  whether  It  be 
medldne  smoke  or  anything  else,  with  a  view 
to  Increase  Its  sale  or  use,  thinks  fit  publicly 
to  promise  to  all  who  buy  or  use  it  that  to 
those  who  shall  not  find  it  as  surely  efficadous 
as  it  is  represented  by  him  to  be,  he  will  pay 
a  substantial  sum  of  money,  he  must  not  be 
surprised  it  occasionally  he  is  held  to  his  prom- 
ise. 

**I  notice  that  In  the  ^«sent  case  the  ^ndse 
is  of  £100  reward;  but  the  aabstance  of  the 
offer  Is  to  pay  the  named  som  as  compenaatlM 

for  the  failure  of  tbe  artide  to  produce  the 
guaranteed  effect  of  the  two  weeks*  daily  ose 
as  directed.  Such  daily  use  was  suffident  Id- 
eal consideration  to  support  the  promise." 

[I]  The  benefit  which  was  derived  by  the 
defendant  in  that  case  waa  the  purchase  of 
its  product  and  the  use  of  it  by  the  plaintiff 
in  the  manner  directed,  Tlie  same  Is  true  in 
other  cases  of  the  same  dass.  In  the  present 
case  thm  was  no  use  of  anything  by  the 
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idaintiff,  nor  did  the  plalntifl  purduae  any- 
OiSng,  nor  did  tbe  plaintiff  perform  any  act 
other  th&n  the  mere  act  of  acceptance,  which, 
aa  we  have  pointed  out,  does  not  amonat  to 
a  conalderation.  That  there  may  be  an  ac- 
ceptance by  an  act — that  the  performance  of 
the  act  may  Identify  one  of  the  parties,  com- 
plete the  contract,  and  amount  to  a  consid- 
eration— there  can  be  no  doubt,  a  fomiUar 
Instance  being  the  offer  of  a  reward  for  the 
performance  of  a  certain  act,  and  Its  perform- 
ance by  a  party;  but  in  those  cases  the  one 
accepting  performs  some  act  other  than  the 
mere  acceptance,  and  either  confers  a  bene- 
fit upon  the  promisor  or  suffers  a  detriment. 
The  present  case  Is  clearly  distinguishable 
from  that  class  of  cases. 

We  do  not  find  it  neceffsary  to  determine 
whether  the  d^endant  was  one  of  the  <Aass 
ef  persons  described  In  the  offer. 

Order  reversed  and  cause  remanded,  with 
directions  to  sustain  the  demurrer. 

SIEBEOKBR,  a  3^  took  no  part 


REGAS  V.  HELIOS.  (No.  128.) 

(Supreme  Court  of  Wioconsin.  Jan.  10, 19^) 

t.  Prinelpal  and  aoeat  €=972— Aaant  Investing 
prlndpai's  mon^  In  Ills  own  name  lield  guilty 
of  conversion. 
An  agent  who  deposited  in  his  bank  to  his 
own  account  sums  received  from  his  piindpal 
to  be  Invested  in  stock  of  a  supposed  corpo- 
ration, paid  such  sums  to  the  a^ent  of  the 
promoter  of  Bueh  purported  corporstioD.  took 
receipts  in  his  own  name,  and  refused  to  de- 
liver %o  his  principal  any  certificate  of  stoea 
as  agreed,  Iteld  guilty  of  conversion. 

3.  Trover  aid  conversion  <^2— Moaey  aobjoot 
of  ooaversloo. 

Money  is  a  subject  of  eonversitm  In  tVis- 
eonslD. 

3.  Trover  and  eonvorslon  ^:»3— Good  faltfi  ao 
dofooso. 

That  one  charged  with  conversion  acted  in 
good  faitb  is  no  defense;  wrongful  Intent  not 
being  an  essential  element  of  conversion. 

4.  Principal  and  agent  ^79(5)— Evidenoe  belli 
to  sbow  principal  did  not  aeqolesoe  In  agent's 
misappropriation  of  funds. 

la  an  action  for  conversion,  evidence  held 
to  show  that  plaintiff  did  not  acquiesce  In  de- 
fendant's misappropriation  of  fonde  intruated 
to  him. 

Appeal  from  Circuit  Court,  MUwaukee 
Oounty;  W.  B.  Qulnlan,  Judge. 

Action  by  James  Begas  agalnat  Arlatom- 
anes  Helioa.  Judgment  for  plaintiff,  end  de- 
fendant appeals.  Affirmed. 


Ougel  &  GnenthaU  of  Milwaukee,  for  ap- 
pellant. 

A  W.  lUcbter,  of  Milwaukee,  for  nepoaH- 
ent 

JONB9»  J.  Thin  cane  Is  the  itorr  of  ttw 
sad  adventures  of  two  Oreeks  In  the  roalra 
of  high  finance. 

In  November,  1919,  Jamee  Begas,  plain- 
tiff, and  Arlstomanes  Helios,  defendant, 
were  neighbors  and  frlenda,  and  lived  in 
Milwaukee.  The  plaintiff  bad  a  shoe* 
shine  parlor  and  defendant  owned  a  bar- 
ber shop.  At  Ibla  time  one  M.  A.  Dodge 
came  into  public  notice  an  one  who  wae  said 
to  be  makbig  &bnloQs  soma  from  enterprts- 
eo  which  were  Involved  In  more  or  less  mys- 
tery, althou^  It  was  reported  that  the  pro- 
duetltm  of  films  and  a  dialn  of  ten  emt 
stores  were  among  the  sources  of  his 
wealth.  The  d^endant  testffled  that  he  him- 
self had  invested  money  in  the  Dodge  cor- 
poration. 

Plaintiff's  testimony  tended  to  prove  that 
his  attention  was  directed  to  the  alluring 
enterprise  by  defraidant,  who  expatiated  up- 
on the  brilliant  prospects,  and  gave  it  as 
his  opinion  that,  by  an  investmoit  of  $1,000, 
plaintiff  would  be  paid  $2,000  in  three 
months.  Plaintiff  paid  over  to  defendant  at 
first  $850,  and  a  little  later  $1S0.  Defend- 
ant deposited  these  sums  in  his  bank  In  his 
own  name  to  hia  own  account,  and  when 
Thurow,  the  agent  of  Dodge,  returned  from 
a  short  absence,  paid  the  $1,000  to  him  and 
took  receipts  In  his  own  name. 

It  .is  agreed  that  the  Dodge  scheme  was 
a  swindle;  that  there  was  no  corporation; 
that  Dodge  "is  doing  time,"  and  bis  agent, 
Thurow,  was  under  arrest  As  to  other 
questions  in  issue,  the  testimony  Is  in  con- 
flict. The  evld^ce  of  plaintiff  tends  to  show 
that  defendant  agreed  to  invest  the  money 
in  a  corporation  and  bring  to  him  the  cer- 
tificate of  atodc.  This  was  denied  by  de- 
fendant Plaintiff  testified  tbat  defendant 
showed  him  the  r&celpt,  which  he  refused  to 
accept.  Defendant  claimed  that  tdaintiff 
made  no  objection  to  it  but  asked  defendant 
to  hold  it  in  his  custody  for  safe-keeping, 
and  that  he  directed  the  Investmeot  to  tie 
made  in  the  Dodge  corporation  in  defnd- 
anfs  name. 

When  the  time  came  for  the  returns  wtrich 
were  expected,  plaintiff  b^n  to  ask  for 
money,  and  succeeded  In  getting  at  different, 
times  sums  ainounting  to  $400.  Defendant 
claimed  that  these  soma  were  loans,  and 
plalntiHinJalmed  that  they  were  part  pay* 
menta  of  the  $1,000  made  after  Inslstsnt  dor. 
mands,  and  that  defendant  made  repeated 
promises  to  pay  the  balance.  After  the 
Dodge  babble  e^loded  the  friendship  bs- 
tween  the  two  parties  cooled  to  such  an  ex- 
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tent  that  plaintiff  brought  suit  and  had  d&-  r 
faidant  arrested  on  a  civil  warrant 

It  was  held  in  both  the  civil  and  the  cir- 
cuit courts  that  defendant  bnd  converted  the 
91,000.  The  circuit  Judge  found  as  facts 
that  the  money  was  delivered  to  defendant 
on  the  express  agreement  that  It  should  be 
invested  in  the  name  of  plaintiff  in  a  cor- 
poration, and  that  the  papers  to  be  Issued 
by  It  should  be  delivered  to  him  within  a 
few  days  after  the  receipt  of  the  money ; 
that  no  part  of  it  should  be  used  by  defend- 
ant as  his  ovra,  and  that  no  part  of  the  In- 
vestm^it  should  be  made  by  defmdant  in  bis 
own  name;  that  the  $850  and  9150  were  de- 
posited in  defendant's  name  as  above  stated ; 
that  defendant  failed  and  refused  to  Invest 
tlie  S1*000  in  any  corporation  and  in  the 
name  of  plaintiff,  and  failed  and  refused  to 
deliver  to  plaintiff  any  papers  evidencing 
an  inTestmant  in  HtB  name  of  plaintiff;  that 
be  converted  the  same  to  tals  own  use,  con- 
trary to  ttie  Instructions  and  agreement;  and 
that  be  bad  returned  MOO  and  bad  failed  to 
return  the  balance. 

[1]  Tbe  defendant  made  his  first  mistake 
when,  wltbont  Investigation,  lie  advised  hta 
(riendt  tbe  plaintiff,  to  make  an  investment 
in  a  speculative  entexprlse;  but  many  men 
of  more  experience  than  defendant  have  giv- 
en wadx  advice  and  lived  to  regret  it 
made  another  mistake  in  volunteertng  to 
act  as  agent  in  making  the  investment  So 
long  as  he  acted  in  good  faith  these  acts  did 
uot  subject  him  to  liability ;  but  bis  mistakes 
did  not  end  here.  He  proceeded  to  treat  the 
m<Miey  as  his  own  by  mingling  It  with  his 
uwn  tands,  and  thos  assumed  dominion  over 
it.  Instead  of  investing  the  funds  In  a  cor- 
poration, and  securing  a  stock  certificate, 
and  delivering  It  to  plaintiff,  as  directed,  he 
made  an  investment,  If  it  may  be  so  called, 
of  an  entirely  dlfTerent  kind,  for  which  he 
took  a  receipt  in  his  own  name.  Whether 
the  action  of  plaintiff  In  determining  to 
make  tbe  Investment  was  wise  or  unwise, 
be  had  the  right  to  make  such  restrictions 
as  he  saw  fit  If  defendant  had  found  that 
no  such  corporation  as  he  had  mentioned  ex- 
isted, and  bad  so  Informed  plaintiff,  the  au- 
thori^  given  might  have  been  revoked. 

Tbe  money  was  intrusted  to  defendant 
for  a  special  porpose,  and  to  be  used  in  a 
partlcnlar  manner.  It  has  sometimes  been 
held  that,  where  an  agent  parts  with  prop- 
erty which  be  is  auOioriMd  to  sell  tor  less 
than  the  stipulated  ptloe^  tiien  la  no  convert 
sioak  See  cases  dted  in  tMvertf  v,  Snethen, 
as  K.  T.  622,  28  Am.  Bep.  184.  Bol^tbls  is 
not  tba  mto  where  be  dlsposea  of  tbe  ^sap- 


rerty  in  a  way  or  for  a  purpose  not  authorized, 
in  a  manner  adverse  to  the  owner,  and 
Inconsistent  with  his  right  of  dominion. 
That  this  is  a  conversion  has  been  the  rule 
for  centuries.  Wilbrafiam  v.  Snow,  2  Wll- 
Hams'  Saunders'  Keports,  87;  Boldewahn  v. 
Schmidt.  89  Wis.  444.  62  N.  W.  177 ;  Lavetty 
V.  Snethen,  68  N.  Y.  522.  23  Am.  Rep.  184. 

[2]  Altbou^  tt  has  been  sometimes  held 
that  money  Is  not  the  subject  of  conversion, 
it  Is  not  the  rule  in  this  state.  In  an  eariy 
rase  It  was  said  by  Mr.  Justice  Paine: 

"The  only  difficulty  frowing  out  of  the  na- 
ture of  money  is,  as  some  of  the  courts  have 
said,  a  difficulty  of  fact  and  not  of  law.  In 
law,  the  rights  of  parties  in  respect  to  money 
are  the  same  as  in  respect  to  any  other  prop- 
erty. The  only  difference  is,  that  tbe  ideotitr 
of  money  la  more  easily  destroyed  than'  that 
of  other  proper^,  and  where  the  agent  has  so 
destsoyed  it  it  can  no  longer  be  apectally  re- 
covered; not  because  the  right  no  longer  ex- 
ists, bat  becaase  of  the  difficulty  in  fact  But 
this  difficulty  does  not  exist  in  respect  to  the 
question  of  the  liability  of  tbe  agent  for  the 
conversion.  So  far  as  that  Is  concerned,  there 
is  no  more  difficulty  in  showing  Its  conversion 
than  in  sbowlag  the  conversion  of  any  other 
property.  And  that  being  so,  it  would  follow 
that  the  agent  should  be  held  liable  for  con- 
verting It  upon  the  same  principle  that  he 
would  be  for  converttag  any. other.**  Cotton 
T.  ^arpsteln,  14  Wia  226,  80  Am.  Dea  774. 
note  20  li.  B.  A.  (N.  S.)  86. 

See  Meyer  v.  Doherty,  133  Wis.  398,  113 
N.  W.  671.  13  L.  B.  A.  (N.  S.)  247.  126  Am. 
St  Bep.  967;  MUbrathv.  State.  138  Wis.  854, 
120  N.  W.  252,  IBl  Am.  St.  Be^  1012;  26 
Buling  Case  Law,  "Trover,"  |  8. 

[3]  Although  it  is  urged  tbat  defendant 
acted  in  good  taitb,  this  is  no  defenne 
Wrongful  intent  !s  not  an  essential  element 
of  otmverslMi.  Boldewahn  v.  Schmidt  t>d 
Wis.  444,  62  N.  W.  177;  Oernaban  v.  Obris- 
ler,  107  Wis.  645,  88  N.  W.  778;  Laverty  v. 
Snethen,  68  N.  T.  622,  28  Am.  Bep.  184; 
Boyce  V.  Brockway,  81  N.  X.  400,  488. 

[4]  Defendant's  oonnael  urge  as  error  tbat 
testimony  tmdlng  to  iffove  statemoata  of 
plaintiff's  agent  was  rejected;  bat  there  was 
no  enfikitent  proof  of  agency.  It  ia  also 
urged  that  plaintiff  aequleaced  in  the  defud- 
ant's  dealing  with  tbe  money  intmsted  to 
him.  The  trial  court  found  no  such  acquies- 
cence, nor  do  we.  Th»e  Is  testlnxuy  ttiat 
plaintiff  repudiated  tbe  transaction  wbm  tbe 
receipt  was  shown  him,  and  afterward  re- 
peatedly and  Indstently  demanded  hir 
money. 
Judgmoit  affirmed. 

SIBBBOKEB,  0.      took  no  part 
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WATERS  tt  al.  V.  BECKER  at  tl. 
(S^vreme  Court  of  WlBcon^  Jan.  10, 1922.) 


I.  Carrl«r«  ®»200— CoMloaaa  entitled  to  re- 
fuse ooal  beoaiM  of  qaotstlon  of  erroneous 
rate. 

Where  the  initisl  carrier  of  a  ihipment  of 
cos]  qaoted  the  same  rate  <diarged  by  other 
carriers,  but  oo  arrlTsl  at  destination  it  was 
discoTered  that  it  had  never  published  such 
rate,  and  that  the  rate  according  to  the  tariff 
in  force  was  larger,  the  cwarifnee  was  nnder 
no  obligation  to  accept  the  coal  and  pay  the 
illegal  rate  and  afterwards  seek  Us  remedy 
therefor,  instead  of  lefosing  the  coal,  though 
it  might  hare  been  better  business  management 
for  him  to  do  so. 


WATERS  T.  BECKER  167 
(Ml  N.W.) 

6.  CommerM  Claims  for  danvrraga^ 

etc,  arising  oat  of  ^»pwu  ovar  rate  as  t» 
reooaslgamaDta,  aat  within  eourft  Jvrladte. 
tloa. 

Under  Interstate  Commerce  Act,  if  8,  9^- 
18,  16  (U.  a  Oomp.  St  il  8672,  8573,  8681^ 
8684),  a  carrier's  claims  for  demurrage  charg- 
es accruing  on  coal  accumulating  at  a  certain 
point,  as  the  result  of  a  dispute  over  the  va- 
lidity of  an  order  affectLog  the  consignee'^ 
reconsignment  rights,  and  claims  by  the  con- 
Bignee  for  the  repayment  of  reconsignment  and 
demurrage  chargea  groving  out  of  the  same 
dispute,  called  for  the  exerdse  of  the  judgment 
and  diaierstion  nnd  admlniatxative  powers  Test- 
ed in  the  Interstate  Oommaree  Gommisskni» 
end  were  not  within  the  jnrlsdictima  of  tha 
state  circuit  eonrt. 


2.  Carriers  «»I00<1)— Bill  of  latfag  bald  not 
ta  aatharlza  storage  of  oad  la  oara  for  aix 
moaths  after  relnaal  to  aeoept 
A  bill  of  lading  coreriiig  a  shipment  of 
coal,  and  giving  the  carrier  tha  right  to  make 
a  reasonable  diarge  for  storage  of  property 
not  removed  within  48  hours,  gave  it  no  right 
to  store  the  coal  in  tbe  cars  for  6  months  after 
the  consignee  refused  to  accept  it  and  charge 
storage  therefor,  where  the  refusal  to  accept 
was  doe  to  an  exeesaive  frtight  rate. 

8.  Carrlara  «3>I96-Fln«lag  that  taa  days  aft- 
«r  rafasal  of  eoal  wu  rsaaeaabia  tlma  for 
nlMdlng  aa  respected  ddai  for  damarraga 
held  warranted. 

Where  the  initial  carrier  of  a  shipment 
of  coal  Quoted  the  same  rate  charged  by  other 
''arrlers,  but  on  arrival  at  destinatiou  it  was 
found  that  Its  tariff  rate  was  somewhat  higher 
and  the  consignee  refused  to  accept  the  coal, 
but  the  carrier  kept  the  coal  in  the  oars  for 
several  months  and  then  sold  it,  the  trial 
jodge'a  finding. that  ten  daya  was  a  reaaoaable 
tboa  for  unloading  and  storing  tha  ooal,  and 
that  demurrage  could  only  ba  charged  for 
that  period,  held  warranted. 

4.  Carriers  ^3>94(4)— Unpaid  fralglit  otargaa 
to  ba  Muetad  IB  dotsnnlBtag  damagaa  Ur 
oonvarsloa. 

In  determining  the  damages  for  the  con- 
version of  shipments  of  eoal  by  the  carrier,  the 
fr^l^t  dwrgaa,  when  niqiaid,  should  be  deduct- 
ed from  tha  fair  market  value  ot  the  coal  at 
the  point  of  destinaUon,  as  this  fnlly  eompen* 
sates  the  shipper,  and  he  should  not  be  permit- 
ted to  profit  because  the  contract  was  not  per- 
formed. 

5,  ConinMraa  «sa89— Claim  for  convaraloa  da- 
paadMt  on  validity  of  rnio  held  within  ox- 
olnalva  Jnrlsdletlon  of  Interstate  Commerce 
Commission. 

A  consignee's  claim  against  a  carrier  for 
the  conversion  of  coal,  which  Is  dependent  on 
tbe  validity  of  a  rule  adopted  by  the  company 
sffecting  the  reconsignment  rights  of  the  con- 
signee, was  within  the  exclusive  jurisdiction 
of  the  Interstate  Oommerce  Commission  under 
the  Interatate  Commerce  Law,  and  the  state 
dfcait  court  bad  no  jurisdiction  of  «  oonntor- 
daim  titercfor. 


7.  Commorco  «s>89— Consignee  Invoking  Jnrls- 
dlollon  of  Intaratnto  Commaraa  Commlaalon 
not  ontHlad  to  sao  f«r  ovorahanos* 

Under  Interstate  Oommerce  Act,  |  9  (U.  B. 
Comp.  8t.  {  8673),  where  a  consignee  of  ccml 
invoked  the  jnris^tion  of  the  Interstate  Com- 
merce Commission  respecting  the  interpretation 
of  a  carrier's  tariffs  respecting  reconsignments, 
their  validity,  charges  for  demurrage,  recon- 
signment and  reparation  claims,  etc,  and  the 
Commission  passed  on  most  of  tiia  qtteations, 
but  had  never  made  any  fhial  order  of  repara- 
tion or  determination  of  tbo  amonnt  to  be  paid, 
tbe  consignee  had  elected  bfa  nmedy  and  eoold 
not  sue  to  recover  demurrage  and  reconaign- 
ment  diarges  claimed  to  have  baan  UlagaUr  c(d- 
lected  in  the  atate  eireuit  court 

8.  Comnarea  Hiii  BP  Ccnalgnaa  iBvaklng  Ivrto* 
diction  of  iBtentata  Commaraa  CammlsaloB 
as  to  damagas  for  dahv  bannd  by  hia  alao- 

tlon. 

A  consignee  of  coal  which  submitted  the 
question  of  damages  for  delay  In  delivery  due 
to  a  dispute  over  his  recoDsignment  rights  to 
the  Interstate  Commerce  CommiBSion,  which 
held  that  he  had  failed  to  use  due  diligence  to 
avoid  loss  and  could  not  properly  be  awarded 
damages  for  his  loss,  wss,  under  Interstate 
Commerce  Act,  IS  8.  16  (U.  S.  Comp.  St.  fi| 
8572,  8584),  bound  by  his  election  in  choodng 
the  Commission  as  the  forum  for  relief,  and 
was  not  entitled  to  sue  in  the  atate  circuit 
court 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Edward  T.  E'aircbild,  Judge. 

Action  by  Dndley  B.  Watera  and  anotber, 
rec^verB  of  the  Pere  Marquette  Ballroacl 
Uompany,  against  Charles,  Becker,  doing  busi- 
ness as  the  Wisconsin  Coal  Company.  From 
a  Judgment  for  defendant  on  his  counter- 
claims, plaintUfa  appeoL  Affirmed  in  part 
and  reversed  and  remanded  in  part,  with 
directionB. 

Ttala  la  an  BHieal  by  the  plaintlfln,  Dudley 
E.  Waters  and  Frank  W.  Biaix,  aa  recelvera 
ot  tbe  Pere  Haniaette  Hallroad  Gompany, 
fn»n  a  indgment  of  tlie  drcnlt  court  tat 
Hllmlfcee  oonnty,  Hon.  Edward  T.  Fair* 
(^d.  drcalt  Judge,  for  112,442.38  damaBBB 
awarded  to  defendant  on  bis  oounterdafans* 
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The  pleadlikSB  Inclvde  four  causes  of  ac- 
tion and  seven  countardalms,  of  which  the 
third  cause  ot  action,  the  first,  third,  and 
fourth  counterclaims  are  Involved  in  this  ap- 
peal 

Van  Dyke,  Shaw,  Mnskat  &  Van  Dyke  and 
DoQglasB  Van  Dyke,  all  of  Milwaukee,  for 
appdlants. 

Thomas  H.  Gill,  of  Milwaukee,  for  re- 
sptmdent 

Third  Cause  of  Action. 

JONBS,  J.  The  complaint  alleged  that 
defendant  caused  to  be  shipped  to  him  at 
Milwaukee  six  cars  of  coal,  whl^  arrived 
uuring  the  months  of  October,  November,  and 
December,  1914;  that,  although  notlfled  re- 
peatedly, defendant  refused  to  receive  or  re- 
conslgn  the  cars;  that,  since  there  was  no 
other  storage  place  available,  the  coal  was 
kllowed  to  remain  on  the  cars  until  June  10, 
191S,  on  which  date  plalntift  sold  the  coal 
for  9594.60,  In  an  eaort  to  collect  the  lawful 
diarges;  and  that  there  remained  due  to 
plalntUE  for  freight  and  demurrage  charges 
the  sum  of  fl,187.87. 

Defendant  admitted  the  shipping  of  the 
six  cars,  and  explained  that  Ms  failure  to 
'diqpose  of  them  was  due  to  a  controversy 
over  freight  rates  with  the  Baltimore  &  Ohio 
kailroad  Oompany,  the  road  upon  which  the 
shipment  originated.  Defwdant  alleged  that 
It  was  Uie  duty  of  the  plalntilf  to  unload 
and  store  the  coal  within  a  reasonable  time 
after  his  refusal  to  accept  It;  that  the  sale 
by  plaintiff  was  a  conversion  of  his  property; 
and  that  defendant  is  entitled  to  damages 
for  this  converaion  to  the  amount  of  the 
market  value  of  the  coal  at  the  time  and 
place  of  conversion,  with  interest. 

The  evidence  shows  that  the  cars  in  ques- 
tion bad  been  shipped  by  defendant  on  the 
Baltimore  &  Ohio  Railroad  on  its  assurance 
that  the  rate  to  Milwaukee  over  that  and 
I^intlff  railroad  was  the  same  as  upon  other 
lines  from  the  same  districts,  12.66  per  ton; 
that  upon  arrival  at  Milwaukee  it  was  dis- 
covered that  the  Baltimore  &  Ohio  had  failed 
to  putdlsh  such  tariff;  and  that  the  rate, 
according  to  the  Baltlmoi-e  &  Ohio  tariffs  then 
In  force,  was  ¥2.94  per  ton.  Defendant  ten- 
dered payment  based  on  the  rate  of  $2.65  per 
ton  and  was  refused  disposition  of  the  cars. 
Plaintiff's  agent  attempted  to  get  a  correc- 
tion of  the  rate  from  the  Baltimore  &  Ohio, 
but  was  unsuccessful,  and  after  a  corre> 
spondence  with  defendant  sold  the  coal  for 
^06  per  ton. 

The  trial  court  found,  <d  addition  to  the 
facts  Mated,  that  under  the  circumstances 
tw  days  was  a  reasonable  time  In  which 
lOaintiff  should  have  uidoaded  and  stored 
the  coal ;  that  demurrage  should  be  charged 
during  such  ten-day  period  at  the  rate  of 
fl  per  day  per  car;  that  the  total  freight 
was  V731.47;  and  that  the  amount  ot  coal 


sold  was  300  tons  and  1,200  pounds,  of  the 
market  value  of  fMH  per  ton  at  HUwaukee. 

He  held,  as  matters  of  law,  that  it  is  the 
duty  of  a  carrier,  when  freii^t  has  not  been 
disposed  of  within  a  reasonable  time,  to  un- 
load and  store  the  same  for  account  of  the 
owner;  that  under  this  rule  plaintiff  was 
not  oitltled  to  charge  demurrage  tot  coal 
left  in  the  cars  beyond  a  reasonable  time; 
that  ten  days  in  this  case  was  a  reasfwaUe 
time  in  which  to  unload  and  store  tiw  ooal; 
and  that  defendant  was  mUtled  to  damages 
for  the  conversion  of  the  coal  in  accordance 
with  the  facts  stated  above. 

In  the  counterclaims,  objections  to  the  Ju- 
rlsdlcti(m  of  the  court  were  raised.  No  siich 
question  arises  in  this*  cause  of  action. 

[1]  The  trial  court  found  that  when  the 
difference  arose  as  to  the  freight  rate  both 
the  consignee  uid  tlie  reooinlgnee  at  once 
refused  to  acc^t  the  ooal.  Counsel  for  the 
parties  disagree  on  this  point,  but  tiie  record 
seems  to  justify  tin  finding.  There  was  tes- 
timony tending  to  show  that  the  agent  of 
plaintiff  agreed  to  rectus  the  mistake  as  to 
the  rate,  but  nothing  was  accomplished  lu 
that  dlr^on,  and  the  coal  was  left  standing 
in  the  cars  for  several  months.  It  jBigbt 
have  been  better  business  mahageutent  txa 
defendant  to  accept  the  coal,  pay  the  m^al 
rate,  and  afterward  seek  his  remedy;  but  it 
cannot  be  said  that  he  was  und»  obligation 
to  do  sa  It  certainly  was  very  bad  manage- 
ment for  the  carrier  to  h(dd  the  coal  in  the 
cars  for  so  many  months  and  then  sell  It  for 
about  half  of  the  freight  and  demurrage 
charges. 

[2]  Plaintiff's  counsel  rely  on  the  bUl  of 
lading  as  an  agreonent  Justifying  th^  con- 
tentim.  The  bill  ot  lading  gives  to  the  car- 
rier the  right  to  make  a  reasonable  charge 
for  storage  of  property  not  removed  within 
48  hours,  and  provides  for  a  Hen  for  such 
charges.  But  we  do  not  eonstrue  the  con- 
tract as  one  which  gives  tlie  carrier  the  right 
to  charge  storage  for  an  Indefinite  and  un- 
reasonable time,  when  the  refusal  of  the 
consignee  to  acc^t  is  due  to  a  rate  conceded 
to  be  excessive.  Nether  the  Interests  of  the 
parties  nor  those  of  the  public  are  promoted 
by  using  cars  as  warehouses  for  dx  months 
at  a  time. 

It  la  urged  by  ^alntiff's  counsel  that  if 
the  carrier  had  unloaded  and  stored  the 
coal  It  would  have  caused  some  d^radatlon. 
This  Is  doubtless  true,  but  If  idalntiff  had 
used  due  care  In  so  doing  tiie  loss  would 
have  been  the  loss  of  defendant 

The  plaintiff,  after  holding  the  coal  in  ite 
cars  for  several  montiis,  concluded  to  sdl  it, 
with  the  result  already  stated.  No  good 
reason  is  shown  why  the  ^intlff  might  not 
have  taken  steeps  to  rdleve  the  situatlmi  at 
an  early  date  when  it  was  known  tiiat  de^ 
fendant  would  not  accept  the  sbipment;  flius 
the  loss  would  have  been  greatly  minimised 
If  not  aT(dded. ' 
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Plaintiff's  coozisel  <dto  cases  sustaining 
cbarges  fox  demurrage  pending  disputes  as 
to  proper  freight  rates.  In  some  instances  for 
considerable  periods  of  time.  It  \rlll  serve 
no  good  purpose  to  discuss  these  cases,  for 
tlie  reason  that  the  facts  differ  so  materially. 

[J]  In  view  of  the  peculiar  facts  of  this 
case  and  plaintiff's  long  delay  to  act  after 
knowledge  of  defendant's  refusal  to  accept 
the  coal,  we  do  not  find  that  there  Is  any 
clear  prepoadcrance  of  evidence  against  the 
finding  at  flk  trial  conrt  In  this  cause  of 
action,  and  the  judgment  In  respect  to  it  Is 
aflUmed. 

First  Counterclaim. 

Defendant  alleged  that  betwem  May  17, 
1911,  and  January  1, 1914,  i^lntlff  converted 
upwards  of  2,300  tons  of  coal  in  Its  posses- 
sion for  delivery  to  defendant;  six  of  these 
cars  being  those  mentioned  In  the  third  cause 
of  action.  Certain  of  these  cars  were  elimi- 
nated at  the  triaL  With  the  exception  of 
seven,  plaintiff  admitted  the  conversion  of 
the  others,  and,  by  way  of  set-off,  claimed 
HSO  alleged  to  be  due  as  demurrage  on  eight 
of  the  cars  converted  at  Ludington,  Mich, 
'xhe  material  facts  respecting  the  claims  in 
controversy  are  as  follows: 

Milwaukee  Is  the  western  terminus  of 
plaintiff  railroad.  Coal  is  received  by  plain- 
tiff from  eastern  lines  at  Toledo,  Ohio,  trans- 
ported to  Ludington,  Mich.,  on  Its  rails, 
and  thence  across  the  lake  to  BlUwaukee  on 
car  ferries.  There  are  two  rates  to  Mil- 
waukee; the  local  rate  for  coal  used  In  Mil- 
waukee, and  a  lower  through  rate  for  coal 
going  beyond. 

Defendant  had  no  storage  yards,  but  ship- 
ped large  amounts  of  '^ree  coal,"  to  be  sold 
and  reconsigned  in  transit  To  facilitate 
such  reconsignment  and  to  advise  the  carrier 
Uiat  the  coal  was  entitled  to  the  through 
rate,  the  coal  deal^  were  instructed  to  bill 
the  coal  to  some  point  beyond  Milwaukee, 
and  the  coal  so  billed  would  be  held  at  Lud- 
ington, Mich.,  for  reconsignment.  In  1910 
plaintiff  instructed  defendant  to  use  Elm 
<irove,  a  station  a  short  distance  beyond 
Milwaukee  on  the  line  of  the  Chicago  Mil- 
waukee &  St  Paul  Railway  Company,  as 
such  blind  bilUng  point  It  appears  that  for 
some  years  coal  billed  in  this  manner  was 
in  fact  taken  to  Milwaukee  and  there  re- 
consigned,  instead  ijf  being  held  at  Luding^ 
ton  for  reconsignment 

On  October  10,  1912.  plaintiff  notlfled  de- 
fendant that  unless  he  desired  his  coal  held 
at  Lndlngton  for  reconsignment  all  coal 
billed  to  Elm  Orove  would  come  forward  to 
Milwaukee  to  be  turned  ovw  to  the  St  Paul 
road,  unless  other  disposition  had  been  or- 
dered previous  to  its  arrival  at  Ludington. 
In  the  same  letter  plaintiff  stated  it  would 
notify  defoidant  when  his  cars  passed  To- 
ledo, and  that  defendant  should  tele^ione 
Ua  reawsigniDflnt  ordcw  to  tlu  agent  mt 
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Milwaukee  and  also  confirm  the  orders  by 
letter  to  the  agent  of  the  St.  Paul  at  MU- 
waukee.  On  November  15,  1912,  plaintiff  ad- 
vised defendant  that  cars  billed  to  Elm 
Grove  would  be  delivered  at  Milwaukee  to 
the  St.  Paul  road,  and  that  arrangements 
should  be  made  with  that  company  to  pre- 
vent the  coal  being  shipped  as  billed. 

Defendant  protested  against  the  orders 
requiring  blm  to  reconsign  prior  to  the  ar- 
rival  of  the  cars  at  Ludington,  and  insisted 
that  he  had  a  right  to  this  service  at  Mil- 
waukee. He  gave  notice  of  his  intention  to 
take  the  matter  before  the  Interstate  Com- 
merce Commission.  During  the  pendency  of 
this  dispute  a  large  number  of  cars  accum- 
ulated at  Ludington.  Some  of  these  were 
taken  over  by  plaintiff  and  used  as  fuel.  Oth- 
ers, after  n  long  delay,  were  brought  for- 
ward to  Milwaukee  and  dl^osed  of  by  de- 
fendant 

After  November  15,  1912,  seven  cars  billed 
to  Elm  Grove  were  delivered  by  plaintiff  to 
the  Chicago,  Milwaukee  &  St  Paul  Railway 
Company  at  Milwaukee  and  by  it  taken  td 
bdm  Grove.  Defendant  alleged  this  to  be 
a  conversion,  claiming  that  the  cars  should 
have  been  held  at  Milwaukee  for  reconsign- 
ment. Plaintiff  contended  that  proper  pass- 
ing notices  had  been  given,  and  that  de- 
fendant had  failed  to  reconsign  or  order  tbe 
cars  held  at  Ludington,  and  that  as  a  conse- 
quence the  cars  were  delivered  in  accordance 
with  plaintiff's  stated  rules. 

Tbe  trial  court  held  that  there  was  a  con- 
version of  the  seven  cars ;  the  value  of  the 
coal  being  |5.50  per  ton,  Including  the  fret^t 
rate,  $2.0C  per  ton.  He  refused  to  allow 
plaintiff's  claim  for  $480  demurrage  dfiirges. 

Plaintiff  admits  the  conversion  of  a  large 
amount  of  coal  and  that  defendant  is  entitled 
to  Judgmmt  for  its  value  \esB  the  freight 
and  less  a  set-off  of  $480,  claimed  as  demur- 
rage which  was  diarged  at  Ludington.  The 
only  matters  remaining  to  be  disposed  ot  In 
this  counterclaim  are:  (1)  The  measure  of 
damages  for  the  coal  plaintiff  admits  having 
c<Hi verted;  (2)  tbe  jurisdiction  of  the  court 
of  the  claim  that  cars  were  converted  at 
Elm  OEOve;  and  (3)  tbe  jurisdiction  f>t  «he 
court  as  to  plaintiff's  claim  tor  .demonrage 
accruing  at  Ludington. 

0)  Measure  ot  Damages. 

[41  The  trUl  court  found  as  a  conclusion 
of  law: 

"That  the  rule  of  damages  in  this  state  for 
the  conversion  of  defendant's  coal  by  tbe  plain- 
tiff SB  found  is  tbe  fair  market  value  of  such 
coal  at  Milwaukee,  at  the  tfane  It  should  have 
arrived  there,  less  the  lawful  fntiHit  charges, 
with  Interest  on  such  sum  at  tbe  rate  of  8 
per  cent  per  annum  from  the  date  of  the  taking 
to  the  date  of  the  judgment  of  this  court" 

Defendant  takes  exception  to  this  rule 
at  damage^  and  contoids      the  fair  mar> 
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bet  valoe  of  the  coal  at  the  proper  point  of 
destination,  lucludLag  the  freight  charges,  al- 
though they  hare  not  been  paid.  Defend- 
ant's cotmsel  does  not  claim  that  exemplary 
damages  should  be  awarded  for  the  conver- 
sion of  the  coal.  The  reasons  giren  by  the 
railroad  company  for  such  conversion  are 
that  there  were  pending  differences  concern- 
ing frdgbt  rates,  and  a  large  accumulation 
of  cars  at  Ludlngton  where  most  of  the  coal 
was  converted,  and  tliat  in  order  to  prevent 
heavy  charges  for  demurrage  and  to  ke^ 
the  tracks  clear  and  the  cars  in  use»  It  was 
deemed  best  to  use.  or  dispose  of  the  coal. 
It  appears  from  cases  In  other  states  that  it 
Is  not  an  uncommon  thing  for  railway  com- 
panies to  thus  dispose  of  or  use  coal  In  em«- 
gencles.  Of  course,  If  such  action  is  taken, 
Just  compensation  must  be  made  to  the 
shipper. 

The  question  whethw  the  carrier  is  «- 
titled  to  deduct  the  fright  chafes  under 
such  facts  aa  are  here  involved  has  not  beoi 
decided  In  this  state.  Counsel  tor  defendant 
Juve  cited  HariduiU  r.  Ara^can  Blxprees  Oo., 
7  Wis.  1.  78  Am.  Dec.  381;  Bo^er  v.  Jud- 
.geos  &  A.  Co.,  138  Wis.  426.  113  N.  W.  655; 
Sanderson  v.  Cream  City  B.  Ca,  HO  Wis. 
415,  86  N.  W.  168;  and  Ingram  v.  BanUn, 
47  Wis.  406,  2  N.  W.  755,  32  Am.  Rep.  762. 
But  odther  of  these  cases  discusses  the  rule 
-of  damages  when  a  carriw  has  converted  the 
goods  and  tiie  deduction  of  freight  is  dalmed. 

Counsel  for  appellant  cite  Hamma  v.  ScIid' 
«nfelder.  47  Wis.  465,  2  N.  W.  1129,  to 
sustain  their  omtraitlon  that  compensation 
for  the  actual  loss  of  the  shipper  is  the  true 
measure  of  damages.  In  other  states  t^e 
great  weight  of  authority  is  to  the  effect  that' 
the  measure  of  damages  for  the  wmverBlon 
of  goods  by  a  carrier  Is  the  same  aa  for 
tb^  loss  or  destructimi;  that  is,  th^  value 
at  the  place  of  destlnatlcm  with  interest,  less 
the  coet  of  transportation.  6  Cyc.  631;  Sedg- 
wick, Damages  (0th  Ed.)  |  844;  Hutchinson, 
Carriers  (3d  Ed.)  f  1374;  10  Corpus  Juris, 
408;  4  Ruling  Case  Law,  "Carriers,"  S  303; 
•Roth  Coal  Co.  v.  LoulsviUe,  etc.,  Co.,  142 
Tenn.  62,  215  S.  W.  404.  citing  many  cases; 
Horton  v.  Tonopah  &  Goldfleld  Ry.  Ca  (D. 
C.)  225  Fed.  406;  Brlggs  v.  Boston  A  Lowell 
Ky.  Co.,  88  Mass.  (6  Allen)  246,  83  Am.  Dec. 
626;  WalUngford  v.  Kaiser,  101  N.  Y.  302, 
84  N.  B.  285.  15  L.  B.  A.  (N,  S.)  1126,  123 
Am.  St  Rep.  600. 

The  reason  for  the  rule  is  that  the  ship- 
per is  thus  fully  compensated  and  should 
not  profit  because  the  contract  of  carriage 
has  not  been  performed.  By  this  rule  if 
the  property  has  Increased  In  value,  the 
shipper  has  the  benefit  of  such  Increase. 
Thus  the  owner  has  the  benefit  of  the  trans- 
portation in  the  same  manner  as  if  the 
goods  had  been  delivered,  and  it  is  evidently 
.  not  Just  tliat  he  should  recover  as  damages 
.the  fright  which  he  has  not  paid.   It  the 


owner  has  paid  the  freight,  of  course,  the 
amount  so  paid  should  be  included  as  part  of 
the  damages. 

Our  conclusion  is  that  the  trial  court  ap- 
plied the  correct  rule  In  ascertaining  the 
measure  of  damages  tor  coal  converted  by 
plaintiff. 

(2)  Jurisdiction  of  the  Circuit  Court  as 
to  the  Conversi<xi  of  Elm  Grove  Cars. 

[B]  The  trial  court  filed  the  J|lowlng  c<m- 
dusions  of  law:  v 

"(1)  That  this  court  has  jurisdiction  to  dis- 
pose of  all  claims  of  both  plaintiff  and  defend- 
ant, without  entry  of  formal  order  of  the  Inter- 
state Commerce  Commisaioii  fixing  the  euct 
amount  of  the  demurrage  and  reconsignment 
diarges  allowed  by  the  OonuoiBsion's  order  to 
«aoh  party. 

"(2)  That  all  items  of  both  parties  sued 
upon  in  this  action  are  in  fact  common-law 
liabilities,  and  none  of  them  need  for  valida- 
tion the  exercise  of  the  adQiioistrative  or  other 
foActionB  of  the  Interstate  Commeroe  Commis- 
sion." 

Appellants  counsel  insist  that  the  court 
erred  In  taking  jurisdiction  of  the  claim  re- 
lating to  the  EJm  Orove  cars.  If  the  in- 
road company  wrongfully  caused  the  cars 
to  be  ddivwed  at  Elm  Qrore  instead  of 
Milwaukee,  tliere  was  a  ctmversiMi.  If,  liow- 
evtf,  the  rule  adopted  by  the  railroad  com- 
pany that  the  cars  after  a  c^taln  time  would 
be  delivered  to  thB  places  named  in  the  bills 
of  lading  was  a  prop^  rule,  and  if  the  no- 
tices sent  the  defendant  as  to  the  mode  In 
which  the  cars  should  be  h^d  efflectlve,  there 
was  no  conversion  of  the  seven  cars. 

When  we  come  to  the  third  and  fourth 
counterclaims,  it  will  appear  that  both  par- 
ties to  tills  litigation  have  assumed  that  It 
Is  within  the  province  of  the  Interstate  Com- 
merce Commission  to  deal  with  the  tari&Cs, 
rules,  practices,  and  regulatl<»is  wlilch  re- 
late to  the  reconsignment  of  cats  engaged  In 
Interstate  commerce.  The  Interstate  Com- 
merce Act  makes  It  the  duty  of  carriers  to 
provide  reasonable  facilities  for  operating 
through  routes  and  make  reasonable  regula- 
tions In  respect  thereto;  to  make  reaSMiable 
regulations  for  the  transportation  of  goods; 
to  afford  all  reasonable  facilities  fbr  the  in- 
terchange of  trafllc  between  their  respective 
lines.  The  Commission  Is  given  broad  pow- 
ers, after  a  hearing,  to  make  its  rules  as  to 
such  regulations  and  practices. 

It  seems  clear  to  us  that  the  inracttces  of 
the  railroad  company  in  respect  to  the  re- 
consignment of  the  cars  in  questl<m  was 
within  the  Jurisdiction  of  tbe  Commlsslm. 
It  will  be  seen  that  In  the  third  and  fourth 
counterclaims,  still  to  be  discussed,  there 
are  additional  reasons  fOr  holding  that  tiie 
circuit  court  should  not  have  taken  Jurisdic- 
tion of  these  matters  as  to  the  ^per  re- 
eoBs1gnm«it  ct  cars ;  but  we  think  tbat  On 
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same  prlndple  apj^les.  to  the  Elm  Grove 
cars  and  since  facts  as  to  these  cars  also 
have  a  beariitg  on  the  (dalms  of  defendant 
in  the  third  and  fourth  counterclaim,  It  seems 
best  that  the  whole  subject  of  tariff  regnla 
tlons  and  practices  as  to  recmslgnments 
should  be  left  to  the  Intmrtata  Commerce 
Commission. 

(S)  PlalntlfC's  Claim  for  Demurrage. 

[6]  In  the  reply  to  this  counterclaim,  plain 
tiff  made  claim  as  a  set^Off  for  certain  de- 
marrage  charges  which  bad  accrued  at  Lud- 
Ington,  as  provided  In  tariffs  dnly  filed  and 
pnbUshed  pursuant  to  the  prorisions  of  the 
Act  to  Kegnlate  Commerce.  The  whole  sub- 
ject of  demurrage  accruing  at  Ludlngton  was 
snbmitted  to  the  Interstate  Commerce  Com- 
mission, and  the  circuit  court  had  no  lorls- 
dlctlon  of  the  question. 

Third  Oounterclaim. 

Defendant  alleged  tiiat,  by  reason  of  ft  de- 
ddon  of  the  Interstate  Ccnnmerce  Commls- 
elon,  plaintiff  was  bound  to  repay  to  defend' 
ant,  for  recondgnment  and  demurrage  charg- 
es nnlawfnUy  exacted  between  October  17, 
1912,  and  December  17,  1912,  the  sum  of 
9612;  tliat  npon  the  same  aoconnt  lor  the 
period  from  December  18,  1912,  to  Fetvnaiy 
9, 1913,  the  sum  of  $374  was  doe  and  owing  > 
and  that  for  similar  nnlawfal  charges  from 
February  9,  1913,  to  April  10.  1914,  fbe  sum 
of  was  due  and  owing.  Plaintiff  admit- 
ted these  items  to  be  recordable,  with  the 
exception  ot  f614,  but  alleged  that  the  In- 
terstate Oonunwce  Commission  had  exdn- 
Blve  Jnriadletitm  of  tbe  matter  ooatained  In 
this  counterclaim. 

The  above  claims  arose  as  a  result  of  plain- 
tiff's interpretation  of  Iti  tariff,  under  which 
reconalgnmwit  and  demurrage  diarges  were 
exacted  for  cars  at  Lndlngtoo  aa  a  re- 
sult of  defendant's  fiUInre  to  reoonsfgn  Qiem 
b^iwe  they  readied  that  point.  Two  hear- 
ings were  bad.  before  the  Intoatate  C<»n- 
raerce  Commlsslcm,  at  which  defttidant  claim* 
ed  reparaUoD  for  demurrage  and  reconslgn- 
mott  charges  and  gen»al  damages  for  delay 
in  forwarding  his  cars. 

Tbe  Commission,  in  two  de<:i8lons,  laid 
down  rules  governing  the  reconsigmnent  and 
demurrage  charges  exacted  at  Ludlngton  and 
Milwaukee,  but  deferred  an  order  of  repara- 
tion mitil  the  parties  should  submit,  state- 
ment of  claims  based  on  the  rules  so  laid 
down.  Defendant  presented  his  claims,  and 
plaintiff  admitted  all,  with  tbe  exception  vt 
9614.  No  formal  order  was  ever  made.  The 
Commission  denied  defoidant's  claim  for 
general  damages  for  delay  in  the  forwarding 
of  cars.  The  trial  court  held  that  the 
amount  of  dtfendant's  daims  as  allied  had 
been  found  to  be  due  by  tbe  Commission,  and 
included  them  In  tbe  Judgment,  stating  that 
the  court  had  Jnriadletiw  regardless  of  the 


fact  that  the  Commission  bftd  made  no  for- 
mal order  of  r^Mration. 

It  wUl  serve  no  useful  purpose  to  enumer- 
ate in  detail  all  the  proceedings  before  the 
Interstate  Commerce  Commission  in  respect 
to  the  matters  Involved  in  this  counterclaim. 
The  proceedings  related  to  the  interpreta- 
tion of  tariffs  and  their  validity,  charges  for 
demurrage,  recoasigument,  reparation  claims, 
damages  for  delay  in  forwarding  cars,  and 
charges  of  discrimittation.  Two  very  elab- 
orate decisions  were  rendered  by  the  Com- 
mission. The  claims  of  each  party  were  In 
part  denied  and  in  part  Sustained.'  It  wae 
claimed  in  these  proceedings  that  the  rail- 
road company  had  done  things  prohibited 
and  declared  unlawful  by  the  Act  to  Eegu- 
late  .Commerce,  and  omitted  to  do  other  acts 
required  to  be  d<me,  and  that  under  section 
»,  4  Fed.  Stats.  Ann.  431, 432  (U.  S.  Comp.  St. 
§  857^,  there  was  liability  tor  damages  sus- 
tained. 

So  far  as  material,  section  9  Is  as  follows:. 
24  Stat  382  [U.  S.  Comp.  St  1  8573]: 

PertOM  Damcfftd  map  Oomptain  to  Oonf' 
minjoii,  or  Sue  f*0rfonaUv.~That  any  person 
or  persons  claiaing  to  be  damaged  by  any 
common  carrier  eabjert  to  the  proviflions  of 
this  act  ma;  either  make  complaint  to  the 
Commission  as  hereinafter  provided  for,  or  may 
bring  suit  in  bla  or  their  own  behalf  for  the 
recovery  of  the  damages  for  which  such  com- 
mon carrier  may  be  liable  under  the  provisions 
of  this  act.  In  any  District  or  Circuit  Court  of 
tiie  United  States  of  competent  Jarladtettcfn; 
but  sueh  person  or  perswis  shall  not  have  tbe 
right  to  pursue  both  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two 
methods  of  procedure  herein  prorided  for  he  or 
they  will  adopt" 

Section  13,  4  Fed.  Stats.  Ann.  453  (U.  S. 
Comp.  St  i  8581),  provides  for  the  making 
of  complaints  and  their  investigation  by  the 
Commission,  flection  16.  4  Fed.  Stats.  Ann. 
475  (U.  S.  Comp.  St  |  8584),  provides: 

'(A)  Bnforetng  Orien  of  Oo7mmMon~-f9V- 
mmt  of  Monef  Damagn.—'na.t  if,  after  bear* 

Ing  on  a  complaint  made  as  provided  In  section 
13  of  this  act,  the  Commission  Bball  determine 
that  any  party  complainant  la  entitled  to  an 
award  of  damages  under  the  provisions  of  this 
aft  for  a  violation  thereof,  tbe  Commission 
snail  make  an  order  directing  the  carrier  to 
pay  to  tbe  complainant  the  sum  to  which  he  is 
entitled  on  or  before  a  day  named." 

It  Is  further  provided  that  if  a  carrier 
does  not  comply  with  an  order  for  the  pay- 
ment of  money  within  the  time  limit  in 
such  order  tbe  person  for  whose  benefit  the 
order  was  made  may  file  In  the  Circuit 
Court  of  the  United  States,  or  in  any  state 
court  having  g^eral  Jurisdiction  of  the  par- 
ties, a  petition  setting  forth  the  causes  for 
which  be  claims  damages  and  the  order  of 
the  Commission,  and  that  in  such  court  tbe 
findings  and  order  of  the  Ocounlssloa  are 
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to  be  prima  facie  eridence  of  the  facts  there- 
in stated. 

When  the  proceeding  were  commenced  be- 
fore the  Intofitate  Commerce  Gommlsslcm, 
It  was  a  case  where  the  practices  and  mode 
of  doli^  business  of  the  carrier  were  attack- 
ed as  unfair  and  nnratsonable,  and  where  the 
railroad  company's  Interpretation  of  a  tariff 
was  InTolved.  The  decision  of  these  qnestioos 
called  for  the  exercise  of  the  Judgment  and 
discretion  of  the  adminlstratlTe  power  which 
is  Tested  by  Congress  In  Uie  Oommlsslon. 
Pennsylvania  Ry.  Co.  r:  CUrk  Coal  Co.,  238 
U.  8.  456,  35  Snp.  Ot  896,  50  L.  Ed.  1406; 
Interstate  Commerce  Com.  v.  I.  C.  Ry.  Co., 
215  U.  S.  402,  30  Sup.  Ct.  155,  64  L.  Ed.  280; 
Morrlsdale  Goal  Ga  v.  Pa.  By.  Co..  230  U. 
S.  804,  33  Sup.  Ct.  038,  57  L.  Ed.  1494.  Un- 
til that  body  bad  declared  the  practices  to 
be  unjust  and  unfair,  no  court  bad  Juris- 
diction of  the  subject.  Texas  &  Pacific  Ry. 
Co.  T.  Abilene  Cotton  Oil  Co.,  204  V.  S. 
426,  27  Sup.  Ct  350,  51  li.  Ed.  553,  9  Ann. 
Cas.  1075;  Penn,  Ry.  Oo.  v.  Clark  Coal  Co., 
238  U.  S.  456,  35  Sup.  Ct.  896,  59  L.  Ed. 
1406;  Baltimore  &  Ohio  Ry.  Co.  t.  Pitcaim 
Coal  Co.,  215  U.  S.  481,  SO  SudI  Ct  164, 
54  L.  Ed.  292;  Darnell  v.  I.  C.  Ry.  Co.  (C.  C.) 
190  Fed.  656. 

In  Siggins  v.  C.  &  N,  W.  Ey.  Co.,  153  Wis. 
122.  140  N.  W.  1128.  It  was  held  that,  where 
there  had  been  an  overcharge  for  freight 
on  an  interstate  shipment  due  to  misrouting, 
the  OTercbarge  could  not  be  recovered  in  an 
action  in  the  state  court  for  money  had  and 
received,  and  Uia^  the  Interstate  Commerce 
Commission  had  exclusive  Jurisdiction  of  the 
subject. 

Defendant's  counsel  cite  a  recent  case  of 
this  court  (Waukesha  Gas  &  Electric  Co.  v. 
Waukesha  Motor  Co.,  184  N.  W.  702)  whidh 
relates  to  the  Jurisdiction  of  the  Wisconsin 
Railroad  Commission,  in  which  it  was  held 
that  the  Commission  had  no  Jurisdiction  to 
redress  grievances  arising  from  past  conduct 
of  a  utility.  In  this  decision  Mr.  Justice 
Owen  referred  to  the  distinction  between  the 
Interstate  Commerce  Act  and  the  Wisconsin 
statute,  and  in  his  quotation  from  a  decision 
of  the  Supreme  Court  of  the  United  States 
it  is  said: 

"In  a  suit  where  the  rule  of  practice  itself  is 
attacked  as  unfair  or  discriminatory,  a  ques- 
tion is  raised  which  calls  for  the  exercise  of 
the  Judgment  and  discretion  of  the  adminiB- 
trative  power  which  has  been  vested  by  Con- 
fress  in  the  Commission." 

[1}  There  Is  an  additi<mal  reason  why  the 
circuit  court  should  have  refused  to  take 
Jurisdiction  of  the  subject  involved  in  this 
counterclaim.  The  defendant  had  Invoked 
the  jurisdictim  of  the  Interstate  Commerce 
Commission  and  asked  relief  in  respect  to 
the  identical  matters  now  in  dispute.  After 
iong  investigation,  the  Commission  passed  on 


most  of  the  queatlonaln  Issue,  but  never  made 
any  final  order  of  reparation  and  has  never 
determined  the  amount  to  be  paid.  The 
Gwnmlssion  suggested  that  the  parties  should 
be  able  to  agree  as  to  certain  disputed  mat- 
tws  and  deferred  the  allowance  of  repara- 
tion. Evidently  the  parties  have  not  agreed, 
and  while  the  proceeding  bofore  tSie  Ctmunls- 
sion  was  pending  this  action  was  brovgHt 
in  the  state  court,  and  Ihe  counterclaims 
were  filed,  which  bring  beftire  us  the  subject 
of  Jurisdiction.  It  seons  to  us  very  clear 
that  since  defendant  elected  to  pursue  Us 
remedy  under  the  fedoral  act  he  was  bomid 
to  abide  by  Its  t^ms  IndudlDg  the  provisions 
of  section  9,  above  quoted.  In  Penn.,  etc.. 
V.  Clark  Coal  Co.,  288  U.  8.  456,  472,  85  Snp. 
Ct  896.  902  (50  L.  Ed.  1406).  the  court  said: 

"This  is  not  to  say  that  the  finding  of  the 
Commission  as  to  the  amount  of  damages  has 
any  other  effect  than  that  prescribed  in  section 
16  of  the  act.  It  Is  simply  to  hold  thst  the 
plaintiff,  having  demanded  and  obtained  the  ap- 
propriate ruling  from  the  Commission  as  to  the 
discrimination  which  had  been  practiced,  was 
tiien  entitled  to  proceed  for  the  recovery  of 
damages  in  accordance  with  the  act,  and  not 
otherwise.  The  fact  that  the  Commission  had 
not  made  its  award  of  damages  *  *  *  is  im- 
material. The  proceeding  before  the  Commis- 
sion was  pending,  and  the  i^ntiff's  right  and 
remedy  were  fixed  by  the  federal  act**  Frank- 
lin V.  Phn.  &  Reading  By.  Go.  (D.  0.)  203 
Fed.  184. 

Fourth  Oountorclalm. 

t«l  DefMidant  alleged  that  by  reason  of 
plalnUff*8  delay  in  the  trnnsportatitHi  of  his 
coal  from  Toledo,  Ohio,  to  Milwaukee,  Wis.. 
be  failed  to  fill  some  of  his  contracts,  and  was 
later  forced  to  sell  his  coal  on  a  failbig  mar- 
ket, sustaining  loss  in  the  sum  of  $2,461.68. 
This  claim  embraces  17  cars  delivered  to 
Brookfield  and  Elm  Orove,  Wis.,  withont 
a  previous  notification  to  defendant  of  th^r 
arrival  at  Ludlngton,  and  two  groups  of  8 
and  15  cars  held  by  plaintiff  at  Ludington 
during  the  dispute  concerning  reconsignment 
rights  mentioned  in  the  first  and  third  coun- 
terclaims. Plaintiff  replied  that  as  to  the 
cars  held  pending  the  dispute  the  Interstate 
Oommerce  Commission  had  exclusive  Juris- 
diction, and  that  defendant  had  presented  a 
Claim  before  that  body  which  bad  been  dis- 
allowed, and  that  the  daim  was  res  adju- 
dicata. 

The  trial  court  held  that  there  had  beea 
unreasonable  delay;  that  the  claim  was  a 
common-law  cause  of  actlcm;  and  found  the 
damages  to  be  as  follows:  On  the  17  cars, 
$084.30,  with  Interest  from  January  4.  1913: 
on  the  8  cars,  $445.06,  with  interest  from 
March  1,  1912;  on  the  15  cars,  $917.46,  with 
interest  from  March  1,  1013.  The  plaintiff 
claims  that  there  should  be  deducted  from 
the  Judgment  the  sum  of  $445.06  and  intee- 
est  allowed  for  the  delay  in  transportatim 
of  8  cars,  and  the  sum  of  ¥017.46  and  Inter- 
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est  allowed  for  a  slmUar  delay  in  the  trans- 
portation of  16  care. 

The  subject  of  damagee  for  the  delay  as 
to  cbese  two  groups  of  cars  was  aubmitted 
by  defmdant  to  the  Interstate  Commerce 
Commission  and  fuUy  considKed.  The  Com- 
mission that  the  coal  company  fAUed 
to  use  due  diligence  to  avoid  loss  in  the  mat- 
ter complained  of,  and  that  damages  could 
not  properly  be  awarded  for  sncb  loaaes,  if 
any.  as  resulted  from  the  detmtion  of  the 
cars.  Defendant's  counsel  now  urge  that 
the  remedy  of  the  coal  company  is  a  com- 
mou-Iaw  remedy  and  at  any  time  enforceable 
In  the  courts  alone, 

Sections  8  and  16  of  the  Interstate  Com- 
merce Act,  already  quoted,  give  spedflcally 
the  right  of  those  claiming  to  be  damaged 
by  the  common  carrier  to  make  complaint  to 
the  G(Hnmi88i<ni,  and  the  power  Is  giyen  the 
CommissioD  to  make  its  award  of  damages 
and  to  order  paymrait  Under  the  construc- 
tion which  has  been  givec  to  these  sectlmts 
by  the  United  States  Supreme  Court,  we  can 
see  no  reason  why  jurisdiction  was  not  prop- 
erly taken  of  the  controTersy  by  the  Commis- 
sion. Me^er  t.  Lebtgh  Valley  By.  Co..  236 
U.  S.  412.  3S  Sup.  Ct  328,  Gd  L.  Ed.  644. 
Ann.  Cas.  1816B,  691;  Morrisdale  Coal  Oo. 
T.  Penn.  By.  Co..  230  U.  3.  304,  38  Sup.  Ot. 
938,  67  L.  Ed.  1494. 

According  to  the  authorities  cited  in  this 
opinion,  as  to  the  third  counterclaim  the  de- 
fMidant  Is  bound  by  Ms  election  in  choosing 
the  Interstate  Commerce  Commlsslott  as  the 
forum  for  relief,  and  the  sums  of  H46.06  and 
9817.46,  with  interest,  should  be  deducted 
from  the  judgment.  The  judgment  of  the 
«onrt  in  the  third  cause  of  action  is  affirmed. 

In  defendant's  first  counterclaim  the  judg- 
ment ot  the  court  awarding  damages  for 
coal  admitted  by  plaintiff  to  have  been  con- 
verted, Is  affirmed.  The  claim  fw  the  con- 
Terslen  of  the  seven  Elm  Grove  cars  should 
.  be  dismissed,  for  the  reason  that  the  court 
had  no  jurisdiction,  and  there  should  b«  de- 
ducted tTom  the  judgment  the  sum  of  7225.- 
04,  with  the  interest.  The  plaintiff's  set- 
otr  claiming  demurrage  should  be  disallowed, 
for  the  reason  that  the  court  had  no  juris- 
diction. 

The  defendant's  third  counterclaim  should 
be  disallowed,  for  the  reason  that  the  court 
had  no  jurisdiction,  and  the  sum  of  $1,010 
should  be  deducted  from  the  judgment.  Z>e- 
fendanfs  counterclaim  for  delay  of  8  cars 
and  10  cars  should  be  disallowed,  and  the 
sums  of  ¥446.06  and  ¥817.46,  with  the  in- 
terest, should  be  deducted  from  the  Judg- 
ment. 

Cause  remanded,  with  directions  to  enter 
judgmmt  as  Indicated  in  this  oirinitm,  with 
costs  to  appellant 

SIEBECKBR,  C.  J.,  took  no  part 
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(Supreme  Court  of  Wisconsin.  Jan.  10,  1922.) 

1.  Carriers  ^>35— Carrier  suhjeat  to  later- 
state  Coniffleroe  Aot  oaaaot  nakt  Joint  rata 
with  ocean  carrier,  whether  separate  bHI  of 
lading  Issued  or  not. 

Carriers  subject  to  the  Interstate  Com- 
merce Act  cannot  make  a  joint  rate  with  an 
ocean  carrier,  and  the  transportation  within 
the  United  States  must  be  treated  aa  a  sepa- 
rate transportation,  subject  to  the  terms  of 
that  act,  whether  a  separate  bill  of  ladini;  was 
issued  or  not 

2.  Carriers  €=3l94^Aoceptance  of  goods  Im- 
poses liability  on  oonsignee  for  lawful  oharg- 
99  under  Interstate  Commerce  Act. 

Under  the  Interstate  Commerce  Act  a  cpn- 
Blgne^'s  acceptance  of  goods  shipped  In  Inter- 
state Commerce  rendered  it  liable  for  the  law- 
tal  freight  charges  where  the  charges  prepaid 
were  less  than  the  lawful  diatges,  though  It 
had  not,  by  paying  any  part  of  the  charges, 
admitted  Its  liability,  as  it  is  the  acceptance  of 
the  Eoods  and  not  part  payment  that  makes 
the  consignee  a  party  to  the  contract. 

Appeal  from  Carcult  Court,  Milwaukee 
Ooimty:  Lawrence  W.  Halsey,  Judge. 

Action  by  Dudley  E.  Waters  and  others, 
receivers  of  the  Pere  Marquette  Railroad 
Company,  against  the  Pfister  &  Vogel  Leath- 
er Company.  EVom  a  judgment  for  plain- 
tiffs, defendant  ain^eala.  Affirmed. 

The  defendant  accepted  delivery  of  goods 
traniQiortBd  fR»u  New  York  to  Milwaukee, 
after  passage  of  the  Interstate  Commerce 
Act,  without  paying  In  full  the  pnblidied 
tariff  for  such  transportation.  It  appears 
that  a  bill  of  lading  was  Issued  Iqr  the  Bna- 
sian  East  Asiatic  Steamship  Company,  Un- 
ited, at  Bi0^  and  Immediately  indorsed  to 
defeodan^  and  iworlded: 

That  the  goods  are  "shipped  •  *  •  by  Ed 
B.  Lange  In  and  upon  the  steamship  called 
the  Estonia,  *  *  *  to  be  delivered  from  the 
ship's  deck,  where  the  shipper's  responsibility 
shall  cease,  ♦  ♦  •  at  the  port  of  New  York, 
*  *  *  unto  order  or  his  or  their  asstgns. 
To  be  forwarded  to  Milwaukee  by  all  rail  at 
proprietor's  risk  but  ship's  expense.  Custom 
houne  entry  in  New  York  to  be  paid  by  con- 
aigaees." 

The  bills  of  lading  did  not  Indicate  the 
railroads  over  whi<^  the  goods  were  to  be 
forwarded  from  New  York  to  Milwaukee 
and  were  marked  prepaid,  although  the 
freii^t  diarges  and  amount  collected  ate 
not  shown.  The  defendant  made  entry  of 
the  goods  In  the  custom  house  in  New  York. 
on  November  17,  1900,  and  on  that  day  Ben- 
ham  &  Boyeaon,  general  agents  of  the  steam- 
ship company,  who.  on  May  IS,  1909,  had 
obtained  an  errtmeous  quotati<m  of  the  rate 
from  New  Ywk  to  MUwMikee  over  the  Unea 
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of  tlie  New  York  Central  &  Hudson  RiTer 
BatEroad  CJompany  and  connecting  carriers, 
tel^oned  to  tbe  railroad  convany  before  for- 
warding tbe  goods  and  were  Informed  of  the 
mistake  and  of  the  amount  of  the  lawfnlly 
pnUUhed  rate  for  transportatUm  of  the 
goods.  At  the  tlmo  the  goods  were  recelTed 
by  the  New  York  Central  A  Hudson  Blver 
Railroad  Company  and  later  by  tbe  Pere 
Marquette  Railroad,  Its  connecting  carrier, 
such  roads  were  informed  that  the  fivigtat 
had  berai  paid  to  the  Russian  East  Asiatic 
Steamship  Company,  but  were  not  informed 
aa  to  the  amount  whidi  had  been  prepaid, 
and  believed  that  the  frdght  dtiarges  from 
New  York  to  Milwaukee  had  been  reckoned 
a't  the  correct  published  tariff  rate,  and  the 
goods  were  delivered  to  tlw  d^endant  with- 
out demand  being  made  upon  It  for  any 
frellKht  (diarges.  The  amount  paid  by  the 
steamship  oompany  was  $1,191.01,  cmnputed 
In  aeoordanoe  wltli  the  ^roneous  quotation. 
TtM  lawftal  diarge,  as  provided  by  the  pab- 
llahed  tariff,  was  91.638.45.  "She  steamdilp 
oranpany  paid  to  the  carriers  the  sum  of 
$1,191.01,  and  this  action  was  begun  to  en- 
force coUection  of  tlie  sum  of  $442.44,  with 
taitarest,  reprenenting  the  unpaid  balance  of 
the  fright  There  was  judgment  for  the 
plaintiff,  fnnn  which  tbe  defendant  appeals. 

lines,  Spomiar  A  Quarles,  of  Milwaukee, 
for  appellant 
Van  Dyke,  Shaw,  Muskot  &  Van  Dyke,  of 

Milwaukee,  for  respcmdents. 

ROSENBERHT,  J.  (after  stating  the  facts 
as  above).  Tbe  case  was  tried  upon  an 
agreed  statement  of  facts.  There  is  some 
dispute  as  to  whether  or  not  the  bills  of  lad- 
ing issued  were  throi^  bills.  Ed.  R.  Lange 
was  the  agent  of  the  shippers,  and  the  atlpu- 
latlm  recites: 

"Said  RoHsia  East  Asiatic  Steamship  Com- 
pany, Limited,  issued  and  delivered  to  said 
Edward  R.  Lange  two  bills  of  ladioK  for  such 
shipment  from  Riga,  Russia,  to  Milwaukee, 
Wis.,  which  were  then  and  there  assigned  to 
the  defendant,  Pfister  &  Vogel  Leather  Com- 
pany." 

[1]  Photograi^lc  copies'  of  these  bills  of 
lading  are  attained  to  the  statement  of  facts. 
It  does  not  wpeiur  definitely  whether,  up- 
on the  tooda  reaching  New  York  and  belnj; 
d^vered  1^  fhe  steamship  conpany  to  the 
connecting  carrier,  a  new  bill  of  lading  was 
Issued.  WheOier  a  bill  of  lading  was  issued 
or  not  after  delivery  to  the  railroad  com- 
pany, the  shipment  was  subject  to  the  In- 
terstate Commerce  Act  (24  Stat  379).  Car- 
riers subject  to  this  act  cannot  make  a  Joint 
rate  with  an  ocean  carrier,  and  the  trans* 
portatlon  within  the  United  States  must  be 
treated  as  a  separate  transportation,  sub- 
ject to  tlie  terms  of  the  act  I^dflc  Mail 
Steamship  Co.  v.  Western  Pacific  Railroad 
Co.,  2S1  Fed.  218,  163  a  a  A.  374;  J.  H. 


Hamlen  &  Sons  Co.  t.  lUhuda  Central  Ball- 
road  Co.  (D.  C.)  212  Fed.  824;  Armour  Pack- 
ing Go.  v.  United  States,  209  U.  S.  58.  28 
Sup.  Gt  428,  S2  L.  Ed.  681. 

[2]  On  behalf  of  the  defoidant  it  Is  ncged 
here  that  the  consignee  can  <mly  become  lia- 
ble for  the  freight  bv  reason  €l  cootrMSt. 
express  or  implied. 

On  behalf  of  the  plaintiff  It  Is  urged  that 
the  Intttstate  Commerce  Act,  aa  construed 
by  the  Supreme  Court  ot  the  United  States, 
Imposes  on  tibe  person  accepting  delivery  of 
interstate  shbment  the  dn^  of  paying  the 
published  transportation  cbargoe  thereon, 
citing  Pltteburg,  Cincinnati,  Chicago  A  SL 
Louis  RaUroad  Co.  v.  Fhik,  260  U.  S.  677, 
40  Sup.  Ct  27,  63  L.  Ed.  IIU;  New  York 
Cratral  &  Hudson  River  Railroad  Co.  v. 
York  &  Whitney  Co.,  256  U.  S.  406,  41  Sup. 
Ct.  909,  6D  L.  Ed.  — .  We  are  of  opinion 
that  upon  this  proposition  the  case  Is  ruled 
by  New  York  Central  &  Hudson  River  RaU- 
road Co.  V.  York  &  Whitney  Co.  In  that  case 
the  railroad  company  sued  the  defendant 
company  to  recover  the  balance  claimed  for 
freight  and  refrigeration  on  nine  carloads  of 
melons,  vegetables,  and  fruit  consigned  to 
the  latter,  subject  to  lawful  cliarge«,  and 
delivered  at  Boston  during  the  years  1911 
and  1912.  The  goods  were  shipped  in  inter- 
state commerce  upon  straight  bills  of  lading, 
approved  as  to  form  by  tbe  Interstate  Com- 
merce Commission,  but  none  of  these  Mils 
of  lading  came  Into  the  ronslgnee's  poeocn 
sion  and  it  had  no  knowledge  of  their  is- 
suance or  terms.  The  York  &  Whitney  Com- 
pany accepted  tiie  cars,  paid  the  charges 
claimed,  and  settled  with  their  customers. 
Thereafter  the  railroad  company  discovered' 
that  they  had  collected  a  leas  amount  than 
the  lawful  rate  established  and  demanded  the 
remainder  due  them  by  reason  of  the  un- 
der charges.  The  demand  was  refused,  and 
the  action  was  b^n  to  enforce  payment 
The  lower  court  had  held  that  whether  or 
not  there  was  a  liability  on  the  part  of 
York  &  Whitney  Company  to  pay  the  rate 
imposed  by  law  was  a  question  of  fact  to 
be  determined  upon  consideration  of  all  the 
circumstances.  The  Supreme  Court  of  tbe 
United  States  said: 

"We  think  the  doctrine  announced  in  Pitta- 
burg,  Cincinnati,  Chicago  &  St.  T^nis  Ry.  v, 
i  Fink.  250  U.  S.  B77,  40  Sup.  Ct  27,  63  I*  Ed. 
1161  (November  10,  1919).  is  controlling,  and 
that  tbe  liability  of  York  &  Wbitnej  Company 
was  a  qneition  of  law.  The  transaction  1m- 
tween  the  parties  amounted  to  an  assomptlMi 
by  the  consignee  to  pay  the  only  lawful  rate 
it  bad  the  right  to  pay  or  the  carrier  the  li^t 
to  charge.  The  consignee  could  not  escape 
tbe  liability  imposed  by  law  through  any  con- 
tract with  the  carrier." 

It  Is  urged  tvon  us  here  with  i^eat  fOrce 
that  tiiese  cases  do  not  lay  down  the  rule 
that  a  consignee  is  liable  to  pay  the  frel^t 
by  reason  of  a  statutory  duty,  hat  that  die 
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cases  tend  to  estabUBh  the  pMposItlon  tbat 
tlie  cMslgnee,  having  admitted  himself  to  be 
partially  liable,  becomes  liable  for  tba  foil 
amonnt  and  not  merely  the  amount  of 
frelgbt  erroneonsly  demanded  or  the  amount 
paid  where  It  was  less  than  the  lawful 
charge.  It  Is  not  the  payment  of  a  part  at 
the  amount  due  that  makes  the  consignee 
liable.  It  Is  the  acceptance  of  the  goods. 
Having  made  himself  liable  by  the  accep- 
tance of  the  goods,  be  cannot  discharge  bis 
liability  by  the  payment  of  any  amonnt  leas 
than  the  lawfnl  charge.  If  he  cannot  re- 
lieve himself  of  liability  by  the  contract  with 
the  railway  company,  the  converse  wonld 
aeon  to  be  trae  that  bis  UabiUty  does  not 
arise  out  at  contract,  for  where  the  liability 
Is  merely  a  contractual  liability  It  might  be 
limited  or  extinguished  by  the  contract 
mils  court  la  clearly  committed  to  this  Uieo- 
ry  of  the  law  in  Ohlcago  &  Northweatem 
Ballway  Co.  v.  J.  X.  Case  Plow  Wwfcs,  173 
Wis.  287,  ia&  N.  W.  646.  It  Is  t^re  said : 

•TThe  right  to  private  contract  between  ship- 
per and  carrier  is  wholly  abrogated  by  the  In- 
terstate Qommerca  Act,  and  the  ratea  fixed  by 
law  are  anforceable  bj  Htm  oarrtar  by  force 
of  law.*' 

It  Is  Ow  aoctptanee  of  ttie  goods  and  not 
a  payment  of  a  part  of  ttie  lawfnl  charges 
that  makes  the  eraudgnee  a  party  to  the 
contract.  Having  accepted  the  goods,  and 
ft  bting  tmdls^ted  that  Only  a  part  of  the 
lawful  duirge  has  been  paid,  Qie  defend- 
ant thereby  became  liable  fbr  Uie  ranalnder. 

Judgment  affirmed. 

SIBBBGKKB,  a      took  no  part 


FERNHABER 


r.  CREAM  CITY 
CO.  tt  aL 


CARTAGE 


<8upreme  Court  of  Wisconsin.  Jan.  10,  1922.) 

1.  FniaMMt  •oaavayaaoM  ^l5fr(2)-«Re- 
aalreneata  of  praaf  that  mortflaoaa  were  la 
frawl  tf  oredltflfs  stated. 

la  action,  of  rq)leTln  to  vaeover  property 
transferred  by  chattel  nior^ages,  In  order  to 
prove  fraud  it  Is  necessary  to  prove  that  the 
mortgagor  executed  the  chattel  mortgages  with- 
out adequate  consldpratlon,  or  with  intent  to 
hinder,  delay,  or  defraud  bis  creditors,  an^ 
that  the  mortgagees  at  the  time  either  knew 
of  sncb  Intent  or  had  knowledge  of  snch  facte 
and  rircmnstances  aa  wonld  pot  a  ptodent  man 
on  Inquiry,  which,  it  prosecnted  with  ordi- 
vary  intdligance,  would  lead  to  a  kunrledgo  of 
waA  intent 

2.  Fraadalent  eonveyaioaa  «s»l02-^ortgaglng 
property  to  NMrtflasor's  father  and  to  his 
Mstlier>lB-iaw  was  abt  la  Itself  fimuil  as  to 
oredttor*. 


Btltnte  fraud,  but  was  a  drcnmstance  proper  to 
be  shown,  *  and  caUa  for  dooer  senitiny  and 
clearer  explanation  of  the  tranaadion  than  in 

case  of  ordinary  tnuurfera. 

3.  Baaknptey  ^=»304  —  E^dasos  of  fraado- 
Isat  iatoat  la  aNrtgaglatf  proper^,  aad  sab- 
se^aeat  traaaasttoas,  held  aaflMaat  t»  U 

jsry. 

Under  St  1&17,  |  2823,  making  the  question 
of  intent  in  fraadnlent  conveyances  one  of  fact 
for  the  jury,  evidence  of  fraudulent  intent  of 
a  bankrupt  in  mortgaging  property  to  his  fa- 
ther and  to  his  mother-in-law,  and  anbseqnent 
transactions  connected  therewith,  fteld  anffldent 
to  go  to  the  Jury. 

4.  Wltaessea  «»273,  282— Da  oroas-exaialna- 
tlon  as  to  fraadalsnt  Inteat,  miea  aa  t*  lead- 
ing qnestlONS,  aad  reqalrlag  best  evMcaee, 
mast  be  relaxed. 

Tn  cadea  where  the  qnestion  of  fiaudalent 
intent  is'  involved,  on  cross-examination  the 
rules  prohibiting  leading  qnaatioiM  and  requiring 
the  beat  evidence,  etc.,  nnist  be  greatly  re- 
laxed aad  In  maay  Instances  ignored. 

5.  Baakraptey  ^»37^Ib  suit  by  frastaa  fa 
eat  aalda  traasfar  af  praparty  -ly  baakmpt. 
It  aiaat  appear  that  aasata  an  lasaflMaat 
ta  «aat  UabHItlas. 

In  view  of  Bankroptcy  Act,  I  67,  65  <17. 
a.  Oomp.  St  H  9041.  9949),  aa  to  aUowaaoa 
of  claims  and  dividend  thereon,  in  suit  to  re- 
gain property  transferred  by  a  bankrupt  in 
fraud  of  creditors,  the  trustee  in  bankruptcy 
must  allege  and  prove  tbat  daims  of  creditors 
have  been  filed  and  allowed,  and  that  the  assets 
are  insoffldent  to  aatisiy  the  dalms  of  the  cred- 
itors. 

6.  Appeal  and  error  ^209(2}— Qaestioa  of 
failura  of  trustee  In  bankruptoy  to  show 
assets  of  estate  were  lasufflcieat  to  meat  lla- 
Mlltles  oaasot  be  lini  raised  oa  appeal. 

In  suit  by  trustee  in  bankroptcy  to  regain 
possession  of  property  transferred  by  the  bank* 
not  In 'fraud  of  eredltora,  the  ohjeetlim  that 
he  did  not  prove  tbat  the  aasats  were  fauuffli- 
dent  to  meet  the  daims  of  the  arecUtors,  which 
was  not  rwsed  at  the  trial,  cannot  be  raised  on 
appeal. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Edward  T,  FairdiUd,  Judge. 

Action  Louts  Fembaber,  trustee,  against 
the  Cream  CUty  Cartage  Company  and  Went- 
er  Stein.  From  an  order  vacating  a  Judg- 
ment of  the  dvil  court  of  Milwaukee  county 
in  favor  of  defendants,  and  ordaing  new 
trial  In  the  circuit  court,  def»danta  aroaal. 
Ordar  alllriued. 

nils  is  on  appeal  from  an  order  of  tbe 
circuit  court  at  Milwaukee  county,  mtered 
Harch  1,  1821,  vacating  a  Judgment  of  the 
dvll  court  of  Milwaukee  county  in  favor  of 
the  defendants*  and  ordering  a  new  trial  In 
the  drcult  court  The  Judgment  In  the  dvil 
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It  anKars  titutt  In  the  month  oi  August, 
1918,  the  d^endant  Werner  St^n  and  one 
Hubert,  beln;  then  copartows,  executed  to 
one  A.  W.  Stein,  the  father  of  Werner  Stein, 
a  battel  mortgage  In  the  usual  form  for 
$1,600.  At  the  tlmd  of  the  execution  of  such 
mortgage,  the  copartners  were  Indebted  to 
the  Pauly  Motor  Truck  Company  on  a  bal- 
ance for  $180,  and  it  was  claimed  by  Werner 
Stein  that  the  motor  truck  Company  threat- 
ened to  foreclose  on  its  chattel  mortgage  un- 
less such  balance  was  paid.  The  defendant, 
Werner  Stein,  claimed  that  he  secured  from 
his  father,  A.  W.  Stein,  the  sum  of  $180  in 
cash  with  which  to  pay  such  balance  due  the 
motor  truck  company,  and  that  such  sum 
was  used  in  the  cancellation  of  the  motor 
truck  company's  claim.  It  was  further 
claimed  by  both  Werner  St^n  and  his  fa- 
ther, A.  W.  St^,  that  from  time  to  time 
since  the  year  1012,  A.  W.  Stein  advanced  to 
Werner  Stein  numerous  sums  of  money  In 
various  amounts,  used  by  him  both  In  his 
business  and  for  his  Individual  purposes,  and 
that  Wernec  Stein  was  also  indebted  to  A. 
W.  Stein  for  allied  work  performed  by  the 
latter  for  the  former,  for  which  he  bad  not 
received  pay.  ^le  testimony  disclosed  that 
Werner  Stein  never  kept  an  account  of  mon- 
eys received  by  him  from  his  fath»,  and 
Qiat  he  at  no  time  executed  a  receipt  or  any 
evid^ce  of  Indebtedness  to  his  father,  for 
advancments  made  or  for  work  and  labor 
performed,  and  that  he  was  unable  to  state 
the  exact  amounts  borrowed  or  owing,  nor 
the  time  when  sudi  loans  or  amounts  became 
due^  and  that  no  prior  demand  had  ever  been 
made  by  A.  W-  St^  from  Werner  Stein  for 
the  paymoit  of  any  of  the  items  ftf  indAted- 
neas  referred  to^  or  of  any  interest  on  said 
itrais. 

A.  W.  Strin  testified,  anumg  ottier  things, 
that  he  kept  a  memorandum  of  the  various 
amounts  of  mtmey  advanced  to  his  son,  and 
of  charges  for  work  and  labor,  in  a  small 
pocketbook,  but  that  he  was  unable  to  pro- 
duce suclLbook  upon  the  trial,  for  the  reason 
that  it  liad  been  destroyed  in  a  fire. 

Mr.  Hubert,  one  of  the  partners,  teetifled 
Qia't,  at  the  time  <tf  the  execution  of  the 
duttd  mortgage  to  A.  W.  Stein,  Werner 
Stein  toM  him  that  he  feared  the  motor 
truck  company  would  seize  upon  his  truck 
by  virtue  of  its  chatty  mortgage  and  that 
the  <nily  way  to  avctfd  such  threatoied  ac- 
tion would  be  to  execute  a  blind  mortgage  to 
his  father,  for  the  sum  of  $1,500,  and  thus 
save  the  trucks  from  being  seized  by  cred- 
itors. Hubert  further  testified  that  Werner 
told  him  at  the  seme  time  that  he  was  not 
Indebted  to  his  father. 

About  four  months  after  the  execution  of 
said  chattel  mortgage  to  A.  W.  Stein,  the 
latter  seized,  among  other  things,  the  flve- 
ton  Republic  trw^  referred  to  in  the  afflda- 


(WlB. 

Tit  of  r^evltt  herdn,  and*  nndw  and  pur- 
suant to  proceedings  bad  by  virtue  of  sold 
mortgage,  said  truck  was  sold  to  <me  Arnold 
St^n,  a  nephew  of  A.  W.  Stein. 

Shortly  before  the  seizure  of  the  BepubUc 
truck,  Werner  Stein  executed  to  his  mother- 
in-law,  a  Mrs.  Sdiatts<dmelder,  a  chattel 
mortgage  In  the  usual  form  on  a  three-ton 
Packard  truck,  in  the  sum  of  $1,500.  At 
the  time  of  the  execution  ot  the  l&tter  chat- 
tel mortgage  Wwner  Stebi  was  Indebted  to 
the  Merchants'  &  Manufacturers*  Bank  of 
Milwaukee  upon  secured  notes  amountii^  to 
about  $1,100.  The  bank  did  not  press  pay- 
ment of  these  notes,  nor  were  the  notes  due 
at  the  time.  Nevertheless,  It  appears  that 
the  Indebtedness  to  the  bank,  amounting  to 
about  $1,100,  was  paid  by  Werner,  and  It  was 
further  claimed  that  the  balance  of  the 
amount  received  by  him  from  his  mother-in- 
law  was  used  by  him  In  the  payment  of  va- 
rious items  of  indebtedness  owing  by  him  In 
bis  business.  Ui>on  cross-examination  of 
Werner  he  was  unable  to  state  what  the  va- 
rious amounts  paid  by  him  consisted  of,  nor 
was  he  able  to  prove  such  alleged  Items  of 
indebtedness,  excepting  only  by  general  oral 
statements. 

Shortly  after  the  execution  of  the  Sdiatt- 
Schneider  mortgage  the  mortgagee  levied  up- 
on the  Packard  truck,  and  upon  proceedings 
had  under  chattel  mortgage  sale  the  same 
was  sold  to  the  mortgagee,  Mrs.  Schatt- 
schneider.  Shortly  thereafter  A.  W.  Stein, 
Mrs.  Schattschnelder,  and  Arnold  Stein  In- 
corporated the  defendant,  Oream  City  Oart- 
age  C<»ni»ny,  a  corporation,  with  a  capital 
stock  of  $5,000,  and  Arnold  Stein  and  Mrs. 
Schattschnelder,  respectively,  transferred  to 
said  corporation  the  two  trucks  so  sold  as 
aforesaid  under  diattd  mortgage  sal^  and 
pursuant  to  swdi  transfer  atot^  ct  the  ode* 
poratlon  was  issued  to  snch  parties. 

In  the  month  of  April,  1919,  and  afta  the 
m^ntzatlon  of  the  defendant  corporation, 
Werner  St^  made  a  voUutary  assignment 
for  the  bmefit  ot  his  creditors,  and  subse- 
quently thereto  was  dedared  a  bankrupt,  and 
In  the  coune  of  the  bankruptcy  proceedings 
the  plalntUf,  Louis  Femhaber,  was  appoint- 
ed the  trustee  in  bankruptcy,  and  began  this 
action  of  replevin  to  recover  trom  the  de- 
fendant company,  among  other  things,  the 
five-ton  Republic  and  the  three-ton  Packartf 
trucks. 

It  Is  the  contratlon  on  the  part  of  the 
plalnttfT  that  the  defendant  company  holds 
these  trucks  In  violation  of  the  rl^ts  of 
creditors;  that  the  transfer  to  the  defend- 
ant company  was  without  adequate  consid- 
eration, and  in  fraud  of  the  creditors  of 
Werner  Stein;  and  that  the  plaintiff,  as  the 
r^resentatlve  of  the  creditors,  Is  entitled  to 
these  trudu  as  a  part  of  the  assets  of  the 
bankrup(^ 
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Sowan,  Kalaher  A  Stoecker,  ct  Uilwau- 
kee,  tor  appellants. 

E.  J.  Eoelzer  and  Henneseey  &  O'Boyle, 
all  of  Milwaukee  (Jotan  Sander,  of  Milwau- 
kee, of  conzueOi  for  respondeDt 

DOERFLBOl,  J.  (after  atatlng  the  tacts  as 
above).  [1]  Did  the  execution  of  tbe  cbattd 
mortgages  and  the  subsequoit  sale  of  the 
trucks  In  question  constitute  couT^'auces 
made  with.  Intent  to  binder,  delay,  or  de- 
fraud creditors  of  the  bankrupt?  Under 
section  2323  of  the  Statutes,  the  Question  of 
intent,  to  defraud  in  a  case  like  the  Instant 
case  Is  made  a  question  of  fact,  and  there- 
fore a  question  for  the  jury.  In  order  to 
prove  fraud  In  the  Instant  case,  It  is  neces- 
sary not  only  that  the  bankrupt  executed  the 
chattel  mortgages  without  adequate  consid- 
eration, or  with  Intent  to  hinder,  delay,  or 
defraud  his  creditors,  but  that  the  mortga- 
gees at  the, time  either  knew  of  such  Intent, 
or  had  knowledge  of  such  facts  and  circum- 
stances as  would  put  a  prudrat  man  on  In- 
quiry, which,  if  prosecuted  with  ordinary 
intelligence,  would  lead  to  a  knowledge  of 
such  Intait  Kaufer  et  aL  v.  Walsh,  88  Wis. 
63.  70,  G9  N.  W.  460;  Hopkins  r.  Langton, 
80  Wis.  379;  Hooaer  t.  Hunt,  65  Wis.  71,  26 
N.  W.  442. 

Fraud  Is  tbe  product  of  greed  and  s^flsb- 
ness.  It  Is  generally  designed  in  secret,  and 
operates  in  tbe  dark.  It  results  from  the 
desire  of  cunning  and  designing  persons  to 
injure  others  and  to  benefit  themselves,  ^he 
plans  pursued  as  a  rule  are  carefully  pre- 
meditated and  executed.  When  a  general 
scheme  Is  concocted  by  persons  closely  tied 
by  blood  or  marriage  relationship,  it  Is  often- 
times impossible  or  difficult  to  unravel,  and 
in  a  vast  majcnity  of  the  cases  the  fraudu- 
lent intent  and  tbe  partl(dpati<Ni  of  all  par- 
ties therein  can  only  be  provai  InferentlaUy 
by  drcumstantial  evidence. 

[21  Hie  ftct  that  Werner  Stelu  executed 
.these  mortgages  to  bis  fath^  and  to  his 
mother-in-law  -  did  not  of  itsdf  constitute 
badges  of  fraud,  but  the  ececutlott  of  such 
mortgages  c(mstitutes  <drcum8tances  proper 
to  be  shown,  and,  when  shown,  calls  for 
doser  scmtiny  and  dearer  explanation  of 
the  transaction.  Bleller  v.  Moore,  88  Wis. 
438,  60  N.  W.  792,  and  Hoxie  t.  Price,  81 
Wis.  82. 

ill  Not  only  did  Wemo'  Stein  execute 
fliese  two  chattel  mortgages  to  very  dose 
lelatira),  during  poriods  of  time  while  he 
was  heavily  Indebted  and  Uireatened  tqr 
creditors,  but  the  foredosnres  of  these  two 
mortgages  ftrilowed  eadi  other  dosdy  in 
point  of  tim«k  with  similar  results,  all  indi- 
cating a  common  design  from  which  a  jtiry 
coold  readll;  deduce  concerted  action  to  ef- 
fectuate a  common  imrposa  Tba  foredos* 
ares  of  tbe  chattel  mortgages  were  followed 
by  tbe  organization  of  the  defendant  ctnn- 
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pany,  the  transfer  of  the  mortgaged  property 
to  the  company,  and  the  Issuance  of  stock  as 
above  stated,  all  with  tbe  result  that  in  the 
end  the  valuable  and  available  assets  of 
the  debtor  came  Into  the  bands  of  the  de* 
fendant  corporation,  with  all  of  the  stodc 
bdd  by  bis  immed^te  and  close  relatives. 
The  organization  of  the  defendant  corpora- 
tion was  followed  by  -the  d^endant  Stein's 
voluntary  asadgnment  for  the  benefit  of  bis 
creditors,  and,  as  a  final  result,  the  defend- 
ant Werner  Stein  was  declared  a  bankrupt 

Now,  let  us  view  the  Issues  involved  from 
the  standpoint  of  other  facts  and  drcum- 
Btances  adduced.  When  tbe  mortgage  for 
$1,500  was  executed  to  A.  W.  Stein,  it  ap- 
pears from  the  testimony  of  Hubert  that 
Werner  Stein  told  him  that  Jie  (Werner)  was 
not  indebted  to  his  Sstber,  out  that  his  ob- 
ject In  executing  the  blanket  mortgage  to 
his  fatba  was  to  protect  the  property  from 
his  creditors,  and  that  In  any  ev^t  he  could 
have  implicit  faith  In  his  father,  and  that 
his  fathor  would  not  do  anything  harmful  <x 
detrimental  to  blm.  Wemae  Stein  also  tea- 
tifled  that  be  kq>t  no  acoointt  mfn«yn  ad- 
vanced to  bim  by  his  fltOm,  covering  a  long 
period  ooC  time,  or  of  any  Inddttedness  owing 
by  blm  to  hla  fatliv  for  work  performed,  and 
that  bis  fatiier  at  no  time  bad  made  prlw 
donand*  oC  blm  ftv  lepajmeBt  ct  tbo  sums 
owing.  Nor  does  it  appear  fhrai  tbe  evldotoe 
that  the  tetber  bad  made  prior  demanda  for 
payment  of  tbe  sunw  ulnnoed,  er  et  ofher 
indebtednees,  and  It  appears  that  tlie  only 
memmrandom  kept  of  the  alleged  Indebted- 
ness was  contained  In  a  little  podtetbook 
wbldi  bad  been  destroyed  by  fire. 

Tbe  Indebtedness  to  the  Max;banti^  & 
Manufactiu'ers'  Bank  was  not  ev«i  due,  and 
the  bank  did  not  press  the  debtor  for  pay- 
ment Mrs.  Schattscbnelder,  the  mother-in- 
law,  testified  that  she  raised  the  $1,500 
which  she  claimed  to  have  given  to  her  son- 
in-law,  on  a  mortgage  on  her  real  estate,  and 
at  the  same  time  testified  that  at  the  time 
she  had  $1,400  In  ca^  in  bar  bome^  whldi 
she  vas  afiraid  to  d^osit  or  leave  wUh  a 
bank,  for  fear  ot  losing  it  by  m  OxAng. 

Under  tbe  dear,  ootstandlng  facts  and 
drcuQiBtancea  aa  above  detailed,  a  iltnation 
arose  whidi  required  the  siUnnisBion  of  tbe 
queatlon  o£  ficauduloit  Intoit  and  tbeparUe* 
Ipatlim  cC  all  parties  latoested  to  the  Ju- 
ry, imder  the  v^Mtam  of  aectton  282S  of 
the  Statutes,  and  under  the  dedsiona  In 
Kaufsr  v.  Walsh.  88  WUk  6S,  60  N.  W.  400, 
and  Bindskopf  Meters,  87  Wli.  81,  57  N. 
W.  967.  We  tbtsetoK  oondnde  tliat  the  dv- 
11  court  wred  In  directing  a  verdict  for  tbe 
defendanto  and  that  tbe  circuit  court  was 
fuUy  Justified  In  setting  aside  the  Judgment 
of  OiedTU  court  and  in  ordering  a  new  trial. 

During  tbe  course  of  the  trial  In  the  dvil 
court,  numnous  questifms  were  asked  of  the 
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defmdant  Werner  Stein,  and  of  other  wit- 
nesses, on  crow^xamlnatirai,  with  the  ob- 
ject and  purpose,  evldoitly,  of  testing  the 
credibility  of  tbe  witnesses  and  of  disclosing 
circumstances  which  might  prt^rly  have 
been  considered  in  determining  whether  or 
not  the  transfers  above  referred  to  were 
made  with  fraudulent  intent  Upon  objections 
being  interposed  the '  cross-examination  -was 
greatly  restricted,  and  In  many  Instances 
proper  Inquiry  was  frustrated.  While  the 
learned  circuit  judge,  in  bis  order  setting 
aside  the  judgment  of  the  civil  court  and  in 
granting  a  new  trial,  did  not  specifically  give 
bis  reasons  for  his  action,  nevertheless  it 
ran  readily  be  presumed  that  such  rollngs 
on  the  part  of  the  trial  court  did  not  afTord, 
but,  on  tbe  contrary,  prevented,  a  thorough 
investigation,  as  Is  contemplated  in  fraud 
cases  of  the  Issue  of  fraudulent  intent  In- 
ToWed  in  the  trial. 

[4]  The  object  of  all  ezamlnatlona,  direct 
and  cross,  is  to  elicit  tbe  truth.  The  rules 
pertaining  to  direct  examination,  which  pro- 
hibit leading  guestlonB,  and  requiring  the  best 
evidence,  etc.,  are  designed  solely  for  the 
purpose  of  eliciting  tbe  truth.  On  cros8-«x- 
amlnation,  however,  particularly  where  the 
question  of  fraudulent  Intent  la  InTolved  in 
the  issues,  these  rules  must  be  greatly  re- 
laxed, and  In  many  Instances  Ignored.  The 
latter  deviftHon  Is  also  based  npon  thB  gen- 
eral object  and  purpose  In  the  law  pertain- 
ing to  telals  tot  the  purpose  of  ascertaining 
and  eliciting  the  truth. 

It  is  theraftnre  said,  in  Jones  on  XMdenoe 
<2d  Ed.)  i  842,  that: 

"Where  the  isaae  is  whether  fraud  has  been 
committed.  It  le  error  for  the  court  not  to  per- 
mit an  exhaustiTe  and  Bearebing  cross  examina- 
tion of  the  party  againat  whom  the  imputation 
is  made.'' 

See,  also,  Kalk  v.  Fielding.  00  Wis.  S39.  7 
N.  W.  296;  Anderson  r.  Walter,  84  Mich, 
lis. 

Of  course,  the  limitation  of  cross-examin- 
ation is,  to  a  la^  extent,  wltbln  tbe  dis- 
cretion <d  the  trial  court.  However,  in  the 
instant  case  we  are  convinced  that.  In  \m- 
necessarily  restricting  the  cross-examina- 
tion, the  court  committed  error,  and  as  the 
result  threat  plaintiff  was  unable  to  pursue 
bis  Inquiry  adequately.  In  an  effort  to  ea- 
tablUb  the  necessary  foots  and  citcnm- 
stances  wblcb  were  the  proper  subject  of 
Inquiry. 

[i]  (Defendants  on  this  aniea]  argue  that, 
tnasmudi  as  the  plaintiff  failed  to  prove  the 
oondltton  of  the  bankrupt's  estate  and  that 
daims  were  filed  In  such  bankrupt  estate,  no 
necessity  was  shown  for  the  bringing  of  this 
action.  In  re  Mueller  v.  Bruss,  112  Wis.  406, 
412,  413,  88  N.  W.  229,  282,  this  court  held: 

"Unless  It  is  made  to  appear  that  tbe  prop- 
'er^  so  conveyed  is  needed  to  pay  tha  dalms 


filed  against  tbe  debtor,  the  tmatee  has  no  right 
to  set  soch  conveyances  aside." 

Tbe  trustee  represents  tiie  creditor^,  and 
with  all  tbe  riiAits  of  the  creditwa  to  avoid 
fraudulent  transfers.  In  short  the  creditors 
are  prevented  the  paramount  act  of  Om- 
gress  from  obtaining  Judgment  upon  which 
to  base  the  right  to  attack  the  Mmveyance  of 
their  debtor.  But  this  does  not  obviate  the 
necessity  of  the  trustee  alleging  and  proving 
that  claims  of  creditors  have  been  filed  and 
allowed  as  contemplated  by  law.  He  may 
question  the  bona  fides  of  the  transfer  of 
the  debtor's  property  In  the  Interests  of 
those  creditors  only  to  whom  he  may  distrib- 
ute the  estate  which  shall  come  into  his 
bands.  That  outstanding  obllgiations  exiat  la 
not  enough.  Unless  these  are  established  and 
allowed,  as  authOTiaed  by  statute  or  the  act 
of  Congress,  he  has  no  authority  to  pay  them 
from  moneys  that  may  come  in  his  hands, 
to  say  nothing  of  tbe  propaty  the  debtor  bias 
transferred  to  others.'  And,  unless  It  ap- 
pears that  the  representative  of  the  tredlt- 
ors  may  aK>ropriate  the  proceeds  of  prop»- 
ty  In  tbe  hands  of  third  parties  to  the  satis- 
faction of  the  debtw's  obligations,  setting 
aside  transfers  to  than  as  fraudulent  would 
be  of  no  practical  advantage.  Section  57  of 
the  Bankruptcy  Act  (U.  S.  Comp.  St  f  9641) 
provides  for  the  proof,  adjudication,  and  al- 
lowance of  the  daims  of  creditors,  and  sec- 
tion 65  (sectloi  9649)  directs  the  declaration 
of  dividends  on  all  allowed  claims.  Where 
no  daims  are  allowed,  there  are  no  divi- 
dends to  be  paid  by  the  trustee;  and  thwe- 
fore  no  occaedon  to  Interfere  wltli  the  prop* 
erty  in  the  hands  (tf  third  persons.  To  en- 
title the  tru^ee  to  relief,  the  assets  must 
appear  insuffident  to  eattaty  the  daUns  of 
creditors.  Crary  t.  Kurts  et  al^  183  loiwa, 
105,  109  N.  W.  580^  S93.  109  N.  W.  452,  119 
Am.  St  Rep.  640:  Deland  t.  Miller.' 119 
Iowa,  871,  93  N.  W.  304.  In  17  U  B.  A.  (N. 
S.)  Sffl,  an  exhaustive  collection  oC  cases  tm 
the  subject  win  be  found. 

At  the  dose  of  tbe  testimony  In'  the  dvU 
court,  tbe  defoidants  moved  for  a  directlim 
of  the  verdict  The  court,  In  Its  oral  ojjSit- 
ion,  based  Its  direction  solely  uptm  the 
ground  that  the  plaintiff  had  tailed  to  prove 
a  ftaudulent  Intent  snd  a  failure  on  the 
part  of  the  mortgagees  and  of  tiw  defendant 
corporation  to  partidpate  In  such  fraudu- 
lent Intent 

[6]  There  is  nothing  in  the  record  in  the 
dvll  court  to  indicate  that  the  point  made 
in  this  branch  of  the  case  by  defendants' 
counsel  was  called  to  the  attention  of  the 
trial  court.  Nor  does  the  record  in  the  dr- 
cuit  court  disdose  that  such  point  was 
brought  to  the  attention  of  that  court  Hnd 
the  trial  court's  attention  been  called  to  tbia 
point  an  opportutalty  would  have  been  af- 
fbrded  the  plaintiff  to  prove  the  necessary 
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raqulnBMDta.  whU*  the  trial  court  would 
btTe  zendtly  granted  in  the  lnt»estiiof  truth 
andjoetlee.  <ThaatiestlonhaTiii;beenrftiaed, 
however^  for  the  first  tbne  on  ttile  ap- 
peal, appellants'  counsel  cannot  take  advan- 
tage thereof.  Cappon  v.  O'Day,  165  Wis. 
486,  162  N.  W.  685,  1  A.  L.  R.  1657./ 

The  order  of  the  circuit  court  setting  aside 
the  Judgment  of  the  dvil  court  and  ordering 
a  new  trial  ia  ther^ore  mffirmed. 

Ordor  of  taie  drcuit  court  affirmed. 

SXBBBOKSB,  a  J.,  took  no  port; 


STATE  V.  CORSCOT. 
(Sapmne  Cevrt  of  Wiacoaafa.  Jan.  3ft  UBS.) 

f.  Crfninal  law  ^f059(l)-^xceptiOM  caa- 
■ot  bring  up  whole  ease. 
In  view  of  St.  1919,  |  4723,  as  to  writ  of 
error  where  ezceptionB  have  been  overruled,  a 
eouTicted  defendant  cannot  brine  np  the  whole 
ease  1^  excepUone  tmder  sectioD  4720,  as,  for 
Infitaoce,  by  exceptions,  based  on  alleged  lack 
of  proof  of  guilt,  to  denial  of  defendant's  mo- 
tion for  nonsuit,  to  the  overrulins  of  defend- 
ant's motion  for  new  trial  upon  the  judge's 
minutes,  and  to  the  denial  of  defendant's  mo- 
tion in  arrest  of  Jadgment;.  and,  for  this  na- 
tton.  exceptions  to  instructiona  cannot  be  con- 
sidered as  respects  UlA  of  evidoice  to  sniqiort 
them,  bnt  only  as  respects  tbeir  correctness 
standing  alooe. 

2.  CrIailBal  law  «aE»l069(l)--Cxoaptloa8  aiast 
iMsrpmte  ralevaat  avldaaoe  er  preoesi 
lass. 

Dader  St  1919^  f  47S0,  ax  to  exceptions  be- 
fwe  BOitence,  there  maat  be  Ineorporatad  In  the 
exceptimiB  so  anieh  «f  the  cvldeDce  or  proeeed- 
ings  npon  the  trial  as  is  relied  npon  to  soppoft 
the  daim  of  error. 

Bxceptlona  from  Supnlor.  Court,  Dane 
Count;;  August  O.  Hoppmann,  Judge. 

wnUam  J.*  Corscot  was  oonrlcted  of  an  of- 
taiat,  aaA  brings  exceptims.  One  exception 
orerriiled,  and  the  oUier  exertions  dle- 
mlased. 

Exceptions  allowed  under  section  4720, 
Stats.  1918,  to  review  the  ruling  of  the  su- 
perior court  for  Dane  county  In  the  above- 
en titled  action.  The  defendant's  exceptions 
are:  (1)  To  the  order  of  the  court  denying 
his  motion  for  a  nonsuit;  (2)  to  the  order  of 
the  court  overruling  hia  motion  for  a  new 
trial  made  upon  the  Judge's  minutes;  (3)  to 
four  portions  of  the  Judge's  (iiai^e  set  out  in 
the  exception ;  and  (4)  to  the  order  of  the 
court  denying  his  motion  In  arrest  of  judg- 
ment  for  the  reasons  stated  In  said  motion. 

Wm.  J.  Morgan,  Atty.  Gen.,  John  P.  Ba- 
ker, Aflst  Atty.  Gen.,  and  Theod«e  Q.  Lewis, 
DIst  Atty.,  of  Madison,  for  the  State. 


B.  B.  Smith,  of  Madison,  and  James  dan- 
cer, ot  Ston^ton,  for  defaadant. 

VINJB,  J.  (after  stating  the  facts  as 
above).  [1]  Defendant's  excepUons  1,  2,  and 
4  cannot  be  considered  because  they  do  not 
conform  to  the  provisions  and  intuit  o£  see- 
timi  4720.    That  section  provides: 

"Any  person  who  shall  be  convicted  of  an 
offense  before  the  circuit  court,  beiug  aggrieved 
by  any  opinion,  direction  or  judgment  of  the 
court  in  any  matter  of  law,  may  allege  ex- 
ceptions to  such  opinion,  Erection  w  Judgment, 
which  exceptions  being  reduced  to  writing  in  a 
Bommary  mode  and  presented  to  the  court  at  - 
any  time  before  the  end  of  the  term,  and  if 
found  conformable  to  the  truth  of  the  case, 
shall  be  allowed  and  signed  by  the  judge,  and 
tliereupou  all  further  proceedings  in  that  court 
shall  be  stayed,  unless  it  shall  clearly  appear 
to  the  judge  Uiat  such  exceptions  are  frtV' 
<doii8,  Immaterial  er  intended  only  for  delay; 
and  in  that  case  judgment  may  be  entered  aad 
sentence  awarded  in  such  manner  aa  the  Sait^ 
may  deem  rMsonable  notwithstanding  the  sl- 
lowance  ot  such  exceptions." 

It  was  not  intended  that  such  exception!^ 
as  are  there  mentioned  and  "reduced  to  writ- 
ing in  a  summary  mode"  should  bring  up  the 
whole  case  as  la  here  done,  especially  by  the 
first  exception  to  the  court's  refusal  to  grant 
a  nonsuit,  by  which  we  understand  tho 
court's  refusal  to  discharge  the  defendant  at 
the  dose  of  the  state's  case  because  of  lack 
of  proof  of  guilt.  This  is  practically  the  only 
exception  argued  either  orally  or  In  the 
briefs.  Exceptions  2  and  4  also  rest  upon  an 
allied  lack  of  evidence  of  guilt 

The  exceptions  to  the  charge  of  the  court 
conform  to  the  statutory  practice.  The  por- 
tions excepted  to  are  set  out  in  the  excep- 
tions, and  from  the  exceptions  alone,  as  the 
statute  Intended,  we  can  determine  their  cor- 
rectness. They  are  In  this  case,  however, 
excepted  to,  not  because  they  are  incorrect 
In  themselves,  but  because  it  Is  claimed  thent 
la  no  sufficient  evidence  of  guilt  to  which 
they  can, apply,  and  hence  they  InferenOally 
and  erroneously  Informed  the  jury  that  they 
might  convict  upon  the  evidence  before  them. 
Such  being  defendant's  claim,  the  exceptiona. 
though  proper  in  form,  raise  the  question  of 
the  insufficiency  of  the  whole  evidence  to  sus- 
tain a  conviction.  This  cannot  be  dwe  un- 
der the  statute  (State  v.  Clifford,  58  Wis. 
113.  16  N.  W.  2£>),  because  It  involvea  an  ex- 
amination of  the  whole  record  and  a  recourse 
to  all  the  evidence  In  the  case.  Bxceptions 
under  this  section  do  not  require  the  settle- 
ment of  a  bill  of  exceptions  or  the  sending  up 
of  the  whole  record.  They  do  not  stay  pro- 
ceedings in  the  trial  court  If  that  court  aeeme 
them  frivolous  and  sees  fit  to  proceed. 

[2]  The  subject  Is  treated  so  fully  by  Mr. 
Justice  Orton  in  State  v.  Clifford,  58  Wis. 
113. 16  N.  W.  2S,  that  UtUe  need  be  here  said 
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except  to  can  attmtton  to  that  case  and  tiie 
cues  therdn  dted,  where  It  Is  held  that  the 
exc^tlw  that  the  verdict  Is  against  the  eri- 
dence  cannot  be  allowed,  nor  an  exception  to 
the  sustaining  of  a  demurrer,  and  that  no 
evidence  should  be  unbraced  In  Qie  exception 
except  what  Is  necessary  to  show  the  error. 
This  Implies  that  there  nmst  be  Incorporated 
in  the  exceptions  so  much  of  evidence  or 
proceedings  upon  the  trial  as  is  relied  npon 
to  support  the  claim  of  error.  That  was  not 
done  in  this  case  as  to  exceptions  1,  2,  and 
4,  and,  as  has  been  pointed  out,  excepthm  3, 
ttiougb  proper  in  form.  Is  in  each  case  bot- 
tomed upon  a  1b<^  of  evidence,  and  hence  it 
cannot  be  considered  upon  the  real  merits 
nrged,  but  only  upon  the  correctness  of  the 
charge  standing  alone.  So  considered,  each 
instruction  is  correct,  and  the  exceptions 
thereto  must  be  overruled. 

To  permit  the  whole  case  to  come  up  here 
on  exc^tlmi  as  is  here  att«npted  to  be  done 
mrald  be  to  snbstitnte  exceptions  for  a  writ 
of  error,  and  th^  if  defeated,  to  come  here 
again  upon  a  writ  of  error  and  argne  the 
self-same  Questions,  for  section  4723  specific- 
ally permits  a  wilt  of  error  In  a  case  where 
exceptions  have  been  overruled.  See,  also, 
State  T.  Law,  150  Wis.  813.  136  N.  W.  808, 
137  N.  W.  4S7,  to  the  same  effect 

It  Is  unfortunate  for  the  parties  hereto 
that  the  merits  cannot  be  considered,  since 
the  whole  case  is  here,  and  the  Questions 
have  all  been  briefed  and  argued.  But  the 
court  deems  the  Question  ct  practice  ao  Im- 
portant that  the  interests  of  the  imrtles 
must  yield  Oimto.  If  the  court  considered 
the  merits  nf  the  preset  case,  It  ought  to  do 
80  in  other  cases  brought  here  in  the  same 
manner,  and  the  result  wonld  be  to  subvert 
the  statutory  purpose  of  section  4720,  and 
in  fact  to  allow  each  convicted  defaidant  two 
writs  of  error,  one  before  sentence,  and  one 
after.    Such  practice  cannot  be  tolwated. 

Exceptl<n  3  is  overruled,  and  exceptions 
1,  2,  and  4  are  dismissed. 

SIEBBGEEB,  C  J.,  took  no  part^ 


In  re  SMITH'S  WILL.* 

(Snpreme  Court  of  WiBconsin.  Jan.  10,  1^2. 
DissentiDg  Opinion  Jan.  12,  1022.) 

I.  Wnis  «»678 (3)— Residuary  gift  of  proper- 
ty in  possession  or  axpeotsnoy  held  to  pass 
after-acquired  real  estate. 

A  will,  which  after  making  specific  devises 
and  bequests  contained  a  sift  of  the  residue 
of  the  property  of  the  testatrix  real,  personal, 
or  mixed  "in  possession  or  expectancy,"  mani- 
fested an  intention  to  dispose  of  after-acquired 
real  estate  within  St.  1919,  S  2279,  providing 
that  after-acquired  real  estate  passes  it  such 
shall  manifestly  appear  by  the  wUl  to  have  been 
the  testator's  intention. 


2.  Wills  <^6I4(9)  —  Lffa  estate  only  givan 
when  provisions  made  for  disposltloi  la  ease 
of  first  taker's  death  with  or  without  Issse, 

Under  a  will  giving  the  residnary  estate 
to  the  childreq  of  the  testatrix  and  providing 
that  if  any  of  the  children  died  without  issue  or 
died  leaving  no  husband  or  wife  his  share 
should  so  to  the  sarriving  children,  that  If 
all  should  die  without  issne  or  husband  or  wife 
surviving  the  whole  resMoe  and  remainder 
should  go  to  third  persons,  and  that  if  any 
child  dl^  before  mr  after  the  death  of  testatrix 
leaving  issue  snch  issue  should  take  the  par- 
ent's share  absolntely.  the  children  took  only  a 
life  estate  under  St.  1919,  8  22TS,  providing  that 
every  devise  shall  be  construed  to  convey  all 
the  estate  of  the  devisor,  unless  it  dearly  ap- 
pears that  the  devisor  intended  to  convey  a 
lesser  estate. 

3.  Wills  <^6I6(I)— Lfffl  tenant*  held  given  no 
right  to  consume  any  part  »f  the  prinolpal. 

A  will,  giving  the  residuary  estate  to  the 
children  of  the  testatrix,  and  providing  it  any 
child  died  without  issue,  husband,  or  wife  hie 
share  should  go  to  the  surviving  children,  and 
if  all  died  without  issue  or  surviving  spouse  It 
should  go  to  third  persons,  and  that  if  any 
child  died  leaving  issue  the  issue  should  take 
th^  parent's  share,  showed  no  intention  to  give 
the  children  as  life  tenants  any  right  to  con- 
sume for  their  own  purposes  any  of  the  prin- 
dpal  of  their  respective  shares. 

4.  Wills  «=95I9  »  Life  tsnant's  surviving 
spouse  held  given  property  In  oaie  of  ab- 
sence of  Issue. 

Under  a  will  giving  the  residnary  estate  to 
the  children  of  the  testatrix,  and  providing  that 
it  any  child  died  without  issue  or  died  without 
surviving  husband  or  wife  his  or  her  share 
should  go  to  the  surviving  children,  that  it  all 
died  witiiout  issue  or  witbont  husband  or  wife 
surviving  the  whole  residue  should  go  to  third 
persona,  and  that  If  any  child  died  leaving  iasuc 
such  issue  should  take  the  parent's  share,  the 
surviving  husband  or  wife  of  any  child  dying 
without  issue  is  entitled  absolutely  to  the  share 
of  such  deceased  child,  though  there  is  no  ex- 
press provision  to  that  effect 

5.  Wills  «=9e76— Under  will  oreaUnt  life  es* 
tate  with  remainders,  eourt  held  bound  to 
declare  trust  and  appoint  trustee. 

Under  a  will  giving  the  residuary  estate  to 
the  children  of  the  testator  for  life,  with  re- 
mainder to  their  issue  or  surviving  husband  or 
wife,  and  with  a  provision  that  if  any  child  died 
without  issue,  husband,  or  wife  his  or  her 
share  should  go  to  the  survivors,  and  that  it 
aU  so  died  it  irtionld  go  to  third  peraonn,  it  was 
the  duty  of  the  court  to  declare  a  trust  created, 
and  appoint  a  trustee,  though  there  was  nothing 
in  the  will  indicating  that  the  testatrix  intend- 
ed to  create  a  trust,  or  directing  how  it  should 
be  carried  oat,  or  providing  for  the  conversion 
of  real  estate  into  personal  property. 

6.  Perpetnltles  ^7(2)  —  Resldnaiy  gift  held 
to  mquire  oonveraion  Into  personal  property, 
and  henee  not  to  violate  rule. 

A  win,  giving  the  residuary  estate  to  chO- 
dreu  of  the  testatrix,  with  remainder  to  their 


tfcsFor  ether  ckbAb  see  same  topic  and  KEY-NUMBER  tn  all  Kfljr-Numbered  DlssBta  and  IndsxM 
'Motion  for  rcbearing  denied  April  11,  1922,  without  costs. 
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issue,  the  BurvMnK  children,  or  third  persons, 
construed  as  reqairing  the  court  to  declare  a 
trust  created,  does  not  violate  St  1&19,  f  2041, 
relatiTe  to  saeceartTe  life  estates,  where  a  sub- 
stantial part  of  the  proper^  was  personal 
property,  since  to  effectually  carry  out  the  pur- 
pose of  the  testatrix  the  real  estate  should  be 
converted  into  personal  property,  and  the  entire 
amount  of  property  administered  as  such,  par- 
ticularly where  tbe  great  bulk  of  the  property 
was  personal  property  and  a  considerable  por- 
tion of  the  real  estate  unimproved  property. 

Rosenberry  and  Owen,  JJ.,  dissenting. 

Appeal  from  Milwaukee  County  Court;  M. 
8.  Sheridan,  Judge. 

Application  by  the  First  Wisconsin  Trust 
Oompany  as  administrator  for  the  construc- 
tion of  the  will  of  Mary  Eliot  Smith.  From 
a  Judgment  construing  the  will,  Mary  Eliot 
Smith  Goodrich  and  others  appeal.  Af- 
flrmed. 

November  22,  1008,  Mary  Eliot  Smith 
made  her  will  just  prior  to  making  a  Euro* 
pean  trip.  She  was  then  the  owner  of  cer- 
tain real  estate  In  the  city  of  Appleton  and 
of  certain  shares  of  bank  stodc  and  her  per- 
•onal  eflecta.  One  of  tbe  pieces  of  real  estate 
In  Appleton  was  aold  prior  to  her  death. 

In  1917  Mrs.  Smith's  father,  Robert  Eliot, 
of  Milwaukee,  died  Intestate,  leaving  an  es- 
tate of  approximately  $360,000,  one-haU  of 
which  came  to  Mrs.  Smith,  and  comprised 
the  great  bulk  of  her  estate  at  the  time  of 
her  death.  She  died  AprU  8.  1919,  leaving 
mirviving  her  husband.  Franklin  T.  Smith, 
and  three  children,  Mary  Eliot,  now  Good- 
rich, Robert  Eliot,  and  August  Ledyard 
Smiti),  8d.  The  two  sons  were  minors  at 
the  time  of  her  death,  but  one  has  attained 
majority  Unce. 

Apidicatlon  was  duly  made  for  a  construc- 
tion of  the  win  by  the  administrator  with  | 
tbe  will  annexed.  Upon  such  hearing  a 
Koardtan  ad  litem  was  appointed  for  the 
unascertained  remaindermen.  Tho  portions 
of  tbe  will  deemed  In  any  wise  material  for 
consideration  on  this  appeal  are  as  follows: 
(1)  Direction  for  the  payment  of  debts,  fu- 
neral expenses  and  of  last  sickness.  (2)  To 
the  daughter  the  wearing  apparel.  Jewelry 
and  personal  ornaments,  with  certain  ex- 
ceptions. (3)  A  gift  and  bequest ,  to  the 
daughter  and  the  two  sons,  share  and  share 
alike,  of  all  her  right,  title,  and  Interest  in 
and  to  the  three  certain  pieces  of  land  In 
the  city  of  Appleton,  Wis.  (the  piece  first  de- 
scribed being  sold  prior  to  her  death).  Al- 
so to  them  (4)  all  her  right,  title,  and  In 
terest  in  and  to  certain  bank  stock.  Then 
follow  portions  of  the  will  directly  iavolved 
on  this  appeal,  to  wit: 

"And  all  tbe  rest  and  residue  of  my  property, 
real,  personal  or  mixed,  in  possession  or  ex- 
pectancy, I  give,  devise  and  bequeath  to  my 
daughter,  Mary  Eliot  Smltb,  and  my  said  sons 


Smith,  share  and  share  alike.  And  If  either  of 
my  said  children  should)  after  my  decease,  die 
without  laane  living  at  the  time  M  their  death, 
or  alter  my  decease  die  leaving  no  husband  or 
wife  surviving,  then  and  in  such  ease  laia  or  her 
share  shall  go  to  the  survivor  of  my  said  chil- 
dren; and  if  all  of  my  said  children  should  die 
after  my  decease  leaving  no  Issue  living  at  the 
time  of  tbeir  death,  or  husband  or  wife  sur- 
viving, then  and  in  si^ch  case  the  whole  residue 
and  remainder  of  my  estate  shall  go  over  and 
be  disposed  of  in  the  manner  specified  in  tbe 
next  paragraph  hereof.  If  either  of  my  said 
children  shall  die  before  my  decease,  or  after 
my  decease,  leaving  issue,  such  issue  shall  take 
absolutely  all  the  share  which  the  parent  of 
such  Issue  had  at  the  time  of  the  death  of  such 
parent,  or  such  share  as  the  said  parent  would 
have  had  if  he  or  she  had  snrvived  me,  as  tiie 
case  may  be. 

"In  case  that  neither  of  my  said  children  nor 
any  issue  of  either  of  them  survive  me,  or  in 
case  either  or  alt  of  my  children  do  survive  me, 
but  after  my  death  and  at  the  death  of  the  last 
survivor  of  them  there  he  no  issue  living  ol 
mj  of  my  s^d  ehOdreo  or  husband  or  wife  of 
either  of  my  said  children  surviving,  as  the 
case  may  be,'  then  and  in  either  of  these  two 
cases,  I  give,  deviae  and  bequeath  to  my  fa- 
ther, Robert  Eliot  [here  follows  a  provision  as 
to  the  Appleton  real  estate  which  was  sold  by 
testatrix],  •  •  •  and  I  will  and  bequeath  to 
my  cousin  Amy  Cross,  the  aforesaid  numbered 
shares  of  bank  stock  in  the  National  Exdumge 
Bank  of  Milwaukee,  Wisconsin,  and  all  the  rest 
and  reridne  of  my  property,  real,  personal  and 
mixed,  to  my  cousin,  Dorothy  Kershaw,  her 
heirs,  executors,  administrators  and  assigns  but 
if  sbe,  tbe  said  Dorothy  Kershaw  should  die 
before  my  aunt.  Mrs.  Julia  W.  Emmons  and 
my  cousin  Mary  Cristie  Emmons,  then  and  in 
such  case  it  Is  my  will  that  all  the  rest  and 
residue  of  my  property,  real,  personal  and  mix- 
ed, shall  go  to  the  said  Jalia  W.  Emmons  and 
Mary  Cristie  Emmons,  share  and  share  alike, 
or  to  tbe  survivor  of  them,  as  the  case  may  be." 

Recital  as  to  the  omission  to  make  any 
provision  for  her  husband.  Appolntnwnt  of 
her  husband  as  guardian  of  tbe  children  If 
they  be  minors  at  the  time  of  ber  death. 
The  appointment  of  an  executor.  Attadied 
to  the  will  is  a  writing  in  substance  reciting 
knowledge  of  the  execution  of  the  will  and 
waiver  by  the  husband  of  any  rights  In  and 
to  her  estate. 

Some  testimony  was  taken  upon  the  hear- 
ing, but  It  is  not  deemed  material  to  set 
forth  here. 

The  county  court  made  findings  of  fact 
and  conclusions  of  law,  the  material  parts 
of  which,  other  than  those  embodied  In  the 
foregoing  statement  of  facts,  were  to  the 
effect  that  the  shares  of  bank  stock  men- 
tioned In  the  will  were  of  the  value  of  about 
$13,000;  that  she  died  seized  of  improved 
real  estate  in  the  dty  of  Milwaukee  valued 
at  about  $45,000,  of  unimproved  real  estate 
in  tbe  state  of  Michigan  worth  about  $22,- 
100,  and  in  tbe  state  of  California  of  about 


Robert  BHot  Smith  and  Augustus  Ledyard  $500  value;  tb&t  tbe  real  estate  In  tbe  dty 
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Of  Appleton  of  whicb  she  died  seized  was 
worth  about*  13.200^  and  that  the  balance  of 
the  estate  consisted  ol  personal  property  ap- 
praised at  about  9802,000. 

As  concIasionB  of  law  the  court  construed 
the  will  to  provide  snbstautlaUy  as  follows: 

(X)  The  daughter  to  take  the  wearing  ap- 
parel. Jen*elry,  and  personal  ornaments  ab- 
solntely. 

(2)  The  three  children  to  take  each  an 
undivided  one-third  In  fee  simple  of  the  Ap- 
pleton real  estate. 

(8)  The  tiiree  childrai  to  take  absolutelT, 
share  and  share  alike,  tiie  bank  stock. 

(4>  That  the  bequests  over  of  said  bank 
stock  were  void  for  rc^ragnancy. 

(No  Question  is  raised  here  by  exceptions 
or  appeal  to  the  foregirfng  four  cmiduslons.) 

(S)  Tbnt  a  trust  Is  created  tor  the  rest 
and  residae  ot  the  estate,  both  real  and  per- 
sonal, after  paymenti  ebL 

(«)  That  the  three  chUdren  take  a  Ufb  In- 
terest In  smA  trust  estate  share  and  share 
aUke. 

(7)  That  as  each  of  the  said,  children  of 
testatrix  dies  an  undivided  one-third  part 
of  tbe  ^Indpal  of  such  trust  fund  shall  be 
paid  over  to  tbe  issue  of  such  deceased  child 
equally,  or,  if  no  sndi  issue  survive  such 
deceased  <diild,  thm  to  tbe  husband  w  wife, 
as  the  case  may  be,  if  any,  surviving  such 
deceased  Child;  if  Ihere  be  surviviDg  nei- 
ther Issn^  buslbandi  or  wife,  then  such  un- 
divided one-third  part  of  the  principal  of 
the  trust  estate  shall-  still  form  a  part  of 
auxSi  trust,  and  be  disposed  of  in  the  same 
maimer  fm  the  benefit  of  the  snrviving  chil- 
dren or  child  of  the  testatrix  and  their  or 
Ita  issue,  hnriMnd,  or  wife;  the  surviving 
issue  ot  any  deceued  child  to  take  by  right 
of  representation. 

(8)  At  the  death  of  the  last  surviving  child 
of  ttie  testatrix,  there  then  being  aarvivliiK 
DO  issue,  husband,  or  wife  of  any  of  the  Chil- 
dren of  testatrix,  then  any  balance  of  the 
trust  fund  remaining  shall  he  paid  over  to 
Oorothy  Kershaw,  testatrix's  cousin,  if  then 
living,  Otherwise  to  the  other  cousin,'  Mary 
Cristie  Ehnmons. 

(9)  That  a  trustee  he  appointed  either  by 
choice  of  the  parties  or  by  order  of  the  court 
to  administer  said  trust;  that  such  trustee 
take  title  to  all  tbe  property,  real  and  per- 
sonal, with  the  power  under  the  direction 
of  the  court  to  sell,  convey  and  pass  title 
to  such  property,  either  real  or  personal, 
and  to  Invest  and  reinvest  the  proceeds 
thereof. 

The  three  children  of  Mrs.  Smith  have 
appealed  to  this  court  from  so  much  of  the 
judgment  construing  the  will  as  in  effect 
gives  tbe  three  children  a  life  estate  mere- 
ly In^  and  n6t  absolute  title  to,  the  residue 
and  bulk  of  the  estate,  and  from  so  mucb 
thereof  as  declares  the  creation  of  a  trust 
to  administer  said  estate;  and  from  so  mach 


as  in  eflTect  determines  that  the  chUdren  do 
not  have  at  least  a  vested  estate  In  the  bulk 
ot  said  estate,  both  real  and  persmal,  sub- 
ject to  be  divested  upon  tba  happening  of 
certain  conUngendes.  and  to  so  mndi  there- 
of  as  in  eflPect  declares  that  the  chUdren  are 
not  entitled  to  the  present  posaesdon  of  tbe 
property  without  intervention  of  a  trustee, 
and  to  the  absolute  use  of  the  income  there- 
of and  portions  of  the  principal  as  may  be 
required. 

The  construcUon  of  this  will  in  the  court 
below  is  supported  here  on  behalf  <tf  Uie  nu- 
ascertained  remaindermen  by  their  guardian 

ad  litem,  Mr.  Joseph  H.  Marshntz. 

Edgar  L.  Wood,  of  Milwaukee^  for  aiq^l- 
lants, 

J.  H.  Marshutz,  of  Uilwaukee  (L  A.  Fish, 
of  Milwaukee,  of  oouns^  for  estate^ 

BSCBWEILBR,  J.  (after  stating  the  facts 
as  above).  While  tbe  will  of  a  testator, 
when  not  violating  statutory  or  judicial  pro- 
hibitions, should  be  the  law  of  bls  wUl,  the 
one  here  presents  difficulties  In  arriving  at 
any  satisfactory  conclusion  as  to  what  were 
tbe  mental  conclusions  of  the  testatrix,  at 
the  time  she  executed  tbe  document,  as  to 
her  wishes  for  tbe  future  disposition  of  her 
property. 

At  the  time  she  made  her  will  Mrs.  Smith 
possessed  but  a  relatively  small  amonnt  of 
property,  principally  bank  stock  and  certain 
real  estate  in  Appleton.  Some  of  the  real 
estate  was  sold  by  her  and  by  far  the  great- 
er part  of,  her  estate  came  to  her  by  inheri- 
tance from  her  father  a  nnmber  of  years 
after  the  making  of  the  will,  and  about  two 
years  preceding  her  own  death,  and  Is  main- 
ly personal  property. 

[1]  Before  discussion  of  the  principal 
questions  Involved  it  is  necessary  to  decide 
the  contention  urged  on  behalf  of  the  three 
I  children  of  Mrs.  Smith,  the  appellants  here, 
that  the  real  estate  she  acquired  by  inher- 
itance from  her  father,  being  acquired  sub- 
sequent to  the  making  of  the  will,  did  not 
pass  thereby,  and  should  be  disposed  of  as 
Intestate  property.  This  raises  tbe  question 
whether  it  manifestly  appears  by  the  will, 
pursuant  to  section  2279,  Stats,,  that  It  was 
her  Intention  that  her  after-acquired  real 
property-  should  pass  by  the  provisions  of 
the  will.  The  will  makes  specific  devises 
and  bequests  of  the  property  she  had  at  the 
time  of  the  making  of  the  will.  It  then 
groups,  for  the  purpose  of  distribution,  all 
the  rest  and  residue  of  her  property  reaU 
personal,  or  mixed,  in  possession  or  expec- 
tancy. The  term  "expectancy"  is  of  signifi- 
cance and  weight  in  this  respect.  Its  use 
in  the  will  distinguishes  property  she  might 
thereafter  acquire  from  property  then  In 
her  possession.  By  the  language  used  she  ex- 
pressed what  must  be  considered  in  law  an 
intuition  to  dispose  of  subsequently  acquired 
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l>ers(mal  iwoperty,  and  by  the  same  expres- 
sion she  also  Included  real  property.  There 
18  nothing  restricting  the  term  "expectancy" 
to  personal  property  merely.  It  is  clear, 
therefore,  that  the  will  does  show  on  Its 
face  an  Intention  of  the  testatrix  to  dispose 
thereby  of  her  after-acquired  real  estate, 
and  the  trial  court  was  correct  in  so  hold- 
ing. 

The  two  main  questions  presented  are; 
First,  what  la  the  nature  of  the  property 
interest  that  la  glren  to  her  cblMren;  sec- 
ond, whether  Qiere  are  suffldent  directions 
Id  the  will  to  require  the  appointment  of  a 
trastee  and  the  creation  of  a  trust  to  admin- 
ister her  residuary  pn^tOTty.  either  person- 
al or  real,  or  both, 

[2]  fHie  appellants  contend  that  under 
these  provisions  It  must  be  held  that  the 
eUldren  receired  absolute  title  to  both  the 
leal  and  persMial  property  indnded  In  the 
residuary  clauses,  or,  In  case  such  conten- 
tion cannot  be  sustained,  that  tbea  it  should 
be  held  that  tbey  tnke  a  present  title  to 
such  property,  with  the  right  to  the  posses- 
sion thereof,  the  Income  therefrom,  and 
possibly  the  use  of  some  or  all  of  the  prln- 
dpal  thereof  during  their  lives,  with  possi- 
ble conditions  subsequent  thereto  attached. 
By  the  first  sentence  of  the  residuary  dause 
the  testatrix  gives,  devises,  and  beqneatts 
to  her  daughtw  and  the  two  sons,  share  and 
share  alike,  all  the  rest  and  residue  of  her 
property.  If  the  dause  had  ended  there,  it 
would  have  ended  the  present  dlfflcnlty.  It 
would  have  i^ven  to  the  three  children  com- 
plete and  absolute  title  to  her  personal  prop- 
ert7.  It  would  have  ^vea  the  same  com- 
plete and  absolute  title  to  the  real  prcq>er- 
ty  that  ahe  herself  had  at  the  time  of  her 
death,  for  evidently  under  section  2278, 
Stats.,  anch  would  be  the  effect  of  the  will; 
it  not  (dearly  appearing  therefrom  that  she 
Intended  to  convey  any  lessw  estate.  Were 
such  her  intention,  then  the  <Alldren,  and 
not  she,  would  have  the  absolute  and  onctm- 
trollable  rt^t,  so  tar  as  any  wish  on  her 
part  was  concerned,  to  dl«poae  of  the  re^- 
spectlve  shares  which  tb^  would  receive  un- 
der her  win  at  the  time  of  her  deaOi,  or  title 
thereto  would  pass  from  fhem  by  ttie  stat- 
ute regulating  distribution  of  estates,  the? 
dying  Intestate  after  her  decease,  ^e  In- 
dicates, however,  plainly  that  die  dealies  a 
voice  and  choice  in  the  distribution  of  her 
pnverty  under  condlttons  and  oontlnfendea 
whldi  cannot  arise  until  after  her  death. 
The  Bituatlon  In  that  respect  here  ia  some- 
what similar  to  that  discussed  in  the  case 
of  Will  of  KUiioro.  1C:»  Wis.  266,  271,  162  N. 
W.  488.  She  has  in  mind  as  possible  bena> 
flciaries  of  her  property  at  least  three  dis- 
tinct classes,  nam^y:  Sirst.  her  own  chll- 
dr^  spedflcally  designated  by  name;  sec- 
ond, the  children  bom  to  any  or  all  of  her 
designated  three  chlldroi;  and,  third,  the 


spouse  If  any  surviving  the  death  without 
issue  of  any  of  her  designated  three  cbll* 
dren. 

To  construe  the  will  as  contended  for  by 
app^ants,  as  giving  to  them,  the  first  of 
such  classes,  the  entire  title  and  Interest  In 
and  to  her  residuary  property,  would  neces- 
sarily set  aside  and  disregard  all  of  the  lan- 
guage that  she  uses  In  the  will  with  refer- 
ence to  those  other  classes  of  possible  bene- 
ficiaries. Furthermore,  it  must  be  noted 
that  to  only  one  of  the  three  of  the  above- 
mentioned  classes  Is  It  declared  that  title 
to  any  of  her  projwrty  shall  go  absolutely 
(thereby  evidently  Including  the  Idea  of  com- 
plete and  full  title,  possession,  and  control), 
and  that  one  Is  the  second  of  such  classes, 
namely,  the  child  or  children  of  her  own 
children.  If  It  can  be  said  that  she  Indi- 
cates anywhere  In  the  clauses  of  her  wiB 
now  under  consideration  an  Intoitlon  to 
favor  any  particular  one  of  the  three  class- 
es over  the  others,  it  would  be  tiie  second  of 
those  classes,  rather  than  the  class  made  up 
of  her  three  children.  And  It  should  be 
noted  that  this  second  class  refers  to  a  dass 
who  may  come  Into  existence  ^ther  before 
her  own  death  or  subsequent  thereto,  so  that 
the  diildrra  of  a  child  predeceasing  the  tes- 
tatrix form  ft  class  ipeciflc  and  definite  at 
the  Urae  of  the  death  of  the  testatrix,  and 
then  step  absolntely  and  completely  into  the 
share  meant  for  th^  parent,  and  children, 
bom  or  unborn  at  the  time  of  the  testatrix's 
death,  by  tiie  death  of  a  diild  of  the  testa- 
trix subsequent  to  her  own  death,  st^  in, 
at  the  time  of  sadi  subsequent  dc^th,  to  a 
definite  and  fixed  one-third  Shue  of  the  res- 
Idnary  pn^erty,  and  which  one-third  share 
became  fixed  and  definite  at  the  time  of  Mrs. 
Smith's  death.  Under  these  conriderattona 
we  are  satisfied  that  we  must  say  that  then 
ai^ears  on  the  face  of  this  Instrument  an  in- 
tention on  her  part  to  limit  the  interest  and 
estate  givok  to  each  of  hw  three  diUdren  to 
a  life  esteto  merdy.  Knox  v.  S^x,  C9  Wis. 
172,  18  N.  W.  11S5,  48  Am.  Bep.  487:  Allen  t. 
Boomer,  82  Wis.  364,  371,  62  N.  W.  426; 
Swarthout  t.  Swarthout,  111  Wis.  102.  Ill, 
86  N.  W.  658;  Metatert  v.  Boeglin,  160  Wis. 
m,  682,  ITS  N.  W.  224. 

[1]  These  considerations,  as  well  as  the 
further  feature  that  In  all  her  directions  as 
to  what  Is  to  be  done  upon  the  death  of  any 
of  her  ddldren  either  before  her  own  deatli 
or  after,  that  the  term  is  Invariably  used 
as  of  audi  diild's  share  rather  than  any  re- 
maining portion  of  any  sudi  shares  compd 
us  to  hold  that  it  was  not  the  intention  of 
the  testatrix,  so  £ar  as  it  can  be  spelled  out 
from  the  will  Itself,  that  the  children  should 
have  the  right  to  consume  for  their  own  pur- 
poses any  of  the  {Mrlnclpal  of  such  respective 
shares.  Schneider  v.  Schndder,  124  Wis.  113, 
102  N.  W.  232;  Meyer  v.  Garthwaite,  02  Wis. 
671, 675,  66  N.  W.  704:  Jonea  t.  Jones,  66  Wla 


Digitized  by  Google 


180  NOBTHWES!EH!BN  BEPOBTEB 


(Wis. 


810,  317,  28  N.  W.  177,  57  Am.  Eep.  266. 
The  omission  of  any  declaration  by  the  tes- 
tatrix that  ber  children  shall  have  the  right 
to  ase  or  consume  or  have  power  and  con- 
trol over  any  portion,  of  snch  shares  must  be 
construed  as  significant  and  important,  In 
view  of  the  weight  attached  to  the  use  of 
such  terms  In  cases  like  OtJen  v.  Frohbach, 
148  Wis.  301,  309,  312,  134  N.  W.  832,  and 
eases  there  cited;  Will  of  Olson,  165  Wis. 
409,  411,  162  N.  W.  429. 

[4]  The  trial  court  also  held  that  In  the 
event  either  of  the  children  of  Mrs.  Smith 
should  now  die  leaving  no  surviving  Issue 
but  a  surviving  spouse,  such  surviving  spouse 
should  receive  absolutely  the  then  present 
interest  of  such  deceased  child.  There  la 
no  express  language  In  the  will  expres^  so 
declaring  such  as  Is  found  with  reference" 
to  any  surviving  issue  of  such  child;  and, 
while  It  may  seem  rather  a  strained  con- 
struction to  hold  that  such  surviving  spouse 
was  intended  to  talce  to  the  exclusion  of  any 
surviving  child  -or  children  of  Mrs.  Smith 
and  to  the  exclusion  of  the  ultimate  remain- 
dermen In  the  abs«ice  of  express  language 
to  that  effect,  nevertheless  we  must  adc^t 
the  view  of  the  trial  court  In  that  regard. 
To  hold  otherwise  would  be  to  Ignore  the 
evident  purpose  of  the  testatrix  to  create 
su<^  a  possible  class  of  beneficiaries,  and  to 
whom  she  expressly  refers  several  times  In 
the  residuary  clauses  of  her  will.  If  they 
were  not  intended  to  be  the  objects  of  her 
bounty,  there  was  no  reason  for  th^r  being 
mentioned  at  all  In  the  will.  The  reference 
to  them,  if  given  any  other  effect,  would  ap- 
parently suspend,  during  the  life  of  such  sur- 
viving spouse  of  a  child  dying  without  la- 
sue,  any  vesting  anywhere  of  the  estate 
and  interest  of  such  child  of  Mrs.  Smith. 
We  thfnk,  therefore,  it  Is  a  proper  construc- 
tion of  this  will  to  hold,  as  did  the  trial 
court,  that,  in  the  event  of  any  death  here- 
after occurring  to  any  child  of  Mrs.  Smith 
who  shall  leave  no  Issue  but  a  surviving 
spouse,  sudi  surviving  spouse  shall  then 
step  Into  absolute  possession  and  control  of 
the  share  that  such  child  of  Mrs.  Smith  shall 
have  a  life  estate  In  at  the  time  of  death  of 
such  child. 

[E]  Having  held  that  the  three  living  chil* 
dren  of  the  testatrix  each  take  but  a  life 
estate  under  the  residuary  clause,  and  are 
not  entitled  to  the  possession  or  use  of  any 
part  of  the  corpus  of  such  property,  the  con- 
clusion is  necessarily  arrived  at  that,  to 
effectuate  the  purposes  Indicated  In  the  resid- 
uary clauses  In  question  as  indicated  above, 
some  method  must  be  iH-ovIded  by  the  court 
having  Jurisdiction  over  its  administration 
that  the  corpus  be  preserved  in  the  interests 
of  the  ultimate  remaindermen,  and  that  dur- 
ing sudi  necessary  period  It  be  pr(^rly  con- 
served, and  the  income  thereof  paid  to  those 
holding  the  respective  life  estates  therein. 

There  1b  no  ezpren  language  In  fbe  will 


indicating  that  the  app<^tment  (MC  «  tmatee 
or  the  creation  of  a  trust  was  purposed 
the  testatrix  when  the  will  was  drawn  and 
executed,  nor  la  there  to  be  found  any  direc- 
tion as  to  the  manner  In  which  such  suggest- 
ed trust  should  be  carried  on,  nor  la  any 
express  language  used  Indicating  an  Inten- 
tion on  her  part  that  the  real  estate  she  bad 
at  the  time  of  her  death,  other  than  the  Ap* 
pleton  property,  was  to  be  coi}verted  Into  per* 
sonal  property  and  the  proceeds  thereof  ad- 
ministered with  the  balance  of  the  persMial 
property.  Manifestiy  such  suggested  omit- 
ted provisions  are  each  and  all  material  and 
Important  elements  In  the  creation  and  con- 
ducting of  any  trust.  Otjen  v.  Fndibach. 
148  Wis.  301,  308,  134  N.  W.  832.  Their  omis- 
sion, however,  so  far  as  any  express  lan- 
guage is  concerned,  does  not  necessarily  de- 
prive the  court  administering  the  estate  of 
the  power  to  declare  such  a  trust  created, 
and  to  appoint  a  trustee,  nor  warrant  avoid- 
ing the  responsibility  so  properly  assumed, 
as  we  now  hold,  by  the  trial  court  In  so  de- 
claring. 

To  carry  out  what  has  now  been  declared 
to  be  tiie  purposes  of  the  will  there  is  no 
other  proper  method  known  to  the  adminis- 
tration of  the  estates  of  deceased  persons 
whereby  such  declared  purposes  of  the  tes- 
tator can  be  effectually  carried  out  This, 
therefore,  makes  It  the  duty,  and  gives  the 
power  to  the  court  to  do  that  whlcb  was 
done  by  the  court  below. 

[8]  It  is  suggested  that,  there  being  real 
estate  of  considerable  value  included  In  the 
residuary  clauses,  to  declare  a  trust  as  to 
such  real  estate  for  the  purposes  now  held 
to  have  been  the  intention  of  the  testatrix 
with  regard  to  her  residuary  property  would 
be  to  offend  against  the  provisions  of  the 
statute,  (section  2041),  because  the  succes- 
sive estates  for  life  created  were  to  three, 
rather  than  two,  children  of  the  testatrix  in 
being  at  the  time  her  will  took  effect  Under 
the  rule  declared  In  this  state  It  has  long 
been  held  that  where,  as  here,  a  very  8ul>- 
stantial  part  of  the  property  Involved  Is 
personal  property,  the  validity  of  a  trust 
for  which  Is  In  no  wise  Impaired  by  any 
rule  against  perpetuities,  it  Is  proper  to  con- 
sider if  there  be  e%idcnt  in  the  will  a  broad 
general  direction,  to  be  read  by  implication 
therefrom  when  necessary,  as  in  this  par- 
ticular Instance,  that  the  property  Is  to  be 
conserved  as  a  whole.  Particularly  Is  thaf 
so  where,  as  here,  a  very  considerable  por- 
tion of  tiie  real  estate  Involved  Is  unim- 
proved property,  and  the  great  bulk  of  the 
property  Included  in  the  residuary  clauses  Is 
personal  property.  From  all  this  It  Is  legal- 
ly and  Imperatively  apparent  that  to  effect* 
ually  carry  out  the  now  declared  purpose  of 
the  testatrix  the  real  estate  should  be  con- 
verted Into  personal  property,  and  the '  en- 
tire amount  of  the  property  then  adminis- 
tered as  such,  nils  doctrine  has  been  Kt- 
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tied  fts  the  law  ot  this  state  In  the  case  ot 
Becker  v.  Chester,  115  Wis.  90,  117,  »1  N. 
W.  87,  and  subsequent  cases,  such  as 
Wolbert  v.  Beard,  128  Wis.  391,  395,  107  N 
W.  663;  Swarthout  v.  Swarthont,  111  Wis. 
102,  111,  86  N.  W.  558;  Danforth  t.  Osh- 
fcOBh,  119  Wis.  262,  276, 97  N.  W.  258;  Benner 
T.  Mauer,  133  Wis.  32^  329,  113  N,  W.  663; 
WUUams  T.  wmiams,  186  Wis.  60,  07,  115  N. 
W.  342;  Foote  T.  Foote,  159  Wis.  179,  184, 
149  N.  W.  788;  and  It  needs  90  fnrOuf  dis- 
cussion. 

The  disposition  we  have  now  made  of  this 
matter  renders  unnecessary  discussion  of 
any  ot  the  other  matters  preaoited  and  ar- 
gued. : 

Jodgmoit  afiBrmed. 

8IEBEGKEB.  0.     took  no  part, 

■  ROSENBERRT,  J.  (dissenting).  I  regret 
that  I  am  unable  to  agree  with  the  court  in 
the  disposition  of  this  case.  To  my  mind  a 
very  much  more  satisfactory  disposition  of 
the  case  would  be  to  hold  the  residuary 
clause  void  for  uncertainty.  Schouler  on 
WIUs,  par,  691;  6  I..  R.  A.  (N.  S.)  p.  976. 
subd,  XVI.  Realizing,  however,  that  it  is 
the  duty  of  the  court.  If  possible,  to  place 
upon  the  will  some  interpretation  which  will 
sustain  ft,  I  am  convinced  that  It  was  the 
purpose  of  the  testatrix  to  give  the  rtoidue 
of  her  property  to  her  children  absolutely, 
with  a  proviso  that  If  they  should  die  un- 
married or  without  Issue  such  estate  as  then 
remained  should  be  disposed  of  to  the  per- 
sons named.  I  cannot  persuade  myself  that 
the  testatrix  ever  intended  to  limit  the  en- 
joyment of  her  estate  In  the  hands  of  her 
children  to  the  income  thereof  during  the 
term  of  th^r  natural  lives,  and  I  cannot 
escape  the  conclusion  that  the  di^>ositlon 
now  made  of  her  estate  is  one  never  cini< 
templated  by  the  testatrix. 

OWEN,  J.,  concurs  in  this  dissent 


SLIVICK  V.  AMERICAN  EXPRESS  CO.* 

(Supreme  Court  of  Wisconsin.  Jan.  10,  1922.) 

I.  Evidence  <8=3408(9)-^Ex|ireBt  ooMpaay's  re- 
ceipt for  noney  received  for  traamlsilea  ex- 
platsable  by  parol. 
An  express  company's  receipt  for  money  re- 
ceived for  transmission  does  sot  constitute  a 
written  contract  so  as  to  render  inadmissible 
parol  testimony  to  show  what  the  real  contract 
was. 

3.  Banks  and  banklno  «s=>l86V2— Contract  held 
to  oMIfata  exprsas  eompany  to  transmit  mon- 
ey in  10  iqri> 

'  Where  plalntUPa  brother  was  tiM  by  ex- 
press eotauHmy's  aiaat  that  the  eompaay  would 


deliver  the  sum,  proposed  to  be  transmitted 
abroad,  within  3  to  10  days,  and,  if  not,  would 
pay  b&ck  the  snm,  and  next  day  plidntiff  called 
at  the  express  company's  office  and  paid  to  It 
the  Bum  for  remittance  this  obligated  the  com- 
pany to  pay  back  the  money  if  not  delivered 
within  10  days,  although  nothing  was  said  at 
the  time  of  the  actual  delivery  of  the  money 
by  plaintiff  as  to  when  the  remittance  should 
be  delivered. 

3.  Evidence  €z»588  —  Testimony  that  axpresa 
company  during  World  War  agreed  to  trans- 
mit money  to  Russia  In  10  daya  held  lot  In- 
credible. 

Testimony  that  during  the  World  War  de- 
fendant express  company  agreed  to  transmit 
money  to  Russia  In  10  days  Aeld  not  incredible; 
it  being  no  more  incredible  than  the  actual  fact 
that  it  did  accept  the  money  for  transmission 
and  give  its  receipt  therefor  without  expressly 
stipideting  against  liability  for  delay. 

Appeal  from  Circuit  Coor^  Mllwankee 
County;  Walter  Schlnz,  Judge. 

Action  by  Hyman  Sllvick  against  the  Amw- 
ican  Express  Company.  From  judgment  for 
plaintiflt,  defendant  appeals.  Affirmed. 

On  the  28th  day  of  Jane,  1017,  plaintiff  de- 
sired to  transmit  4,000  rubles  to  his  motber, 
at  Simferopol,  Russia,  to  be  delivered  to  her 
within  10  days  from  that  date.  For  that  par- 
pose  he  paid  91,000  to  th»  Amra-lcan  Express 
Company  at  Milwaukee  and  the  company  is- 
sued to  him  a  receipt,  In  words  and  flgutes 
as  follows: 

"American  IBxpreas  Co.  (610.  Oct.  1911)  Of- 
fice Milwaukee  State  Wis  .Tune  29  1917  Re- 
ceived of  Hyman  Slivick  4000  Rabies  On  Money 
Order  Settlement  $1000.00  Settled  by  On  light 
-Water  Bill  Settlement.  Total  fl000.00  B 
Behoenkcrman  Bern  #6089692  Receipt  No. 
American  Express  Company,  per  T>  P  McQow- 
an  Asm." 

This  action  was  commenced  In  the  dvU 
court  oi  Milwaukee  county  to  recover  the 
(1,000.  It  being  claimed  by  the  pUinUCf  that 
the  defendant  breached  Its  contract  by  fall- 
ing to  deliver  the  money  at  Simferopol,  Rus- 
sia, within  10  days,  as  agreed.  The  case  was 
tried  before  a  Jury,  and  the  following  special 
verdict  was  returned:  (1)  That  tlie  American 
Express  Company  agreed  to  transmit  4,000 
rubles  to  the  address  given  at  SimfCTopol, 
Russia,  within  10  days  from  June  29,  1917; 
(2)  that  the  American  Express  Company 
agreed  to  pay  back  $1,000  In  American  mon- 
ey to  the. plaintiff  In  case  it  did  not  deliver 
4,000  rubles  at  the  address  given  by  the  plain- 
tiff within  10  days  from  June  29, 1917.  Upon 
this  verdict  Judgment  was  r«idered  In  favor 
of  the  plaintiff,  whldh  was  affirmed  npm  ap> 
peal  to  fbt  drcult  court.  Vtom  the  Judgment 
ot  the  circuit  court,  affirming  the  judgment 
of  the  dvil  court,  defoiduit  brings  this  ap- 
peal. 


»For  etlisr  eases  Mt  sun*  toplo  ud  KEY-NUHBBR  in  sU  Key- Numbered  Dlieits  and  I&d«M 
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MUler.  Mack  &  Fairctalld.  of  Milwaukee 
(Garter,  Ledyard  &  Mllburn,  of  New  Ywk 
City,  of  counsel),  for  appellant 

Joseph  A.  Padway,  of  Milwaukee  (A.  W. 
Rlcbter,  of  Milwaukee,  of  couns^),  for  re- 
Bpondent 

OWEIN.  J.  (after  stating  tbe  facts  aa 
above).  There  Is  no  claim  on  the  part  of 
the  d^endant  that  the  money  waa  delivered 
to  idaintlff'a  mother  at  Simferopol.  Russia, 
within  10  days  from  tbe  date  of  the  remit- 
tance. The  ustial  course  of  remittances  of 
this  nature  was  as  follows:  The  r^lttance 
would  go  forward  from  Milwaukee  to  tbe 
office  of  tbe  express  company  at  New  York, 
by  mall ;  upon  Its  receipt,  tbe  express  com- 
pany TTOuld  buy  4,000  rubles  on  the  market; 
It  would  then  telegraph  Its  correspondent  at 
Petrograd  to  deposit  iu  the  Russian  malls  a 
remittance  for  the  4,000  rubles,  addressed  to 
tho  remittee.  The  evidence  discloses  that 
the  remittance  was  not  deposlted'ln  the  Bus- 
stan  post  office  imtU  August  1st,  so  that  It 
appears  concludvely  that  the  remittance 
could  not  have  teacbed  the  remittee  within 
10  days  from  the  date  when  the  money  was 
paid  to  the  opress  cranpany.  ^Diia  oonoeded 
fact,  together  with  the  special  verdict,  es- 
tablish ee  that  the  express  company  agreed  to 
transmit  4,000  rubles  to  the  plalnticr's  moth- 
er at  Slmfen^,  Buasia,  within  10  days  from 
June  29,  1917;  that  It  agreed  to  pay  back 
91,000  In  American  money  to  plaintiff  in  case 
It  did  not  deltver  the  4,000  rabies  as  agreed ; 
that  it  failed  to  make  such  delivery;  and 
tliat  It  baa  failed  to  return  the  money,  which 
is  also  a  conceded  fact  in  the  cas&  If  tba 
verdict  of  tbe  jury  Is  siqiported  by  competent 
evidence,  the  plalntUTs  right  to  a  recovery 
Is  deref ore  establlabed. 

[1]  The  only  written  contract  between  the 
parties  consists  of  the  receipt  which  waa  is- 
sued by  the  express  company  to  the  i^lntlff, 
set  forth  In  the  statement  of  facts.  Tbat  this 
constitutes  a  written  contract  is  not  seriously 
contended  by  the  appellant  It  is  nothing 
more  than  a  receipt  for  $1,000  which  the 
idalutlff  d^vered  to  the  express  company, 
and  is  entirely  silent  aa  to  what  is  to  be 
done  with  the  money,  or  the  pnrptue  for 
which  the  payment  was.  made.  It  is  too  well 
settled  to  require  the  citation  of  authority 
that  a  recent  of  this  nature  does  not  consti- 
tute a  written  contract,  so  as  to  render  in- 
admissible parol  testimooy  to  show  what  the 
real  contract  was. 

(t]  The  plalntifl's  broths  teatlBed  that  he 
and  plaintiff  lived  together  in  Milwaukee; 
tiiat  th^  desired  to  send  4.000  rubles  to  their 
parents  In  Bossla;  that  on  the  20th  day  of 
June  the  witness  and  the  i^aintiff  w^t  to 
tke  office  of  the  American  Express  Oomiwny 
and  talked  with  tbe  agent  about  sending 
■oney  to  Bnstia ;  "they  told  him  they  got  a 


letter  that  their  paroitB  want  money  by  the 
14th  of  July ;  they  told  him  tbat  the  money 
had  to  be  there  on  tba  14th  of  July;  tb» 
agent  tdA  than  he  would  let  them  know  iu  a 
couple  of  days."  Witness  again  visited  the 
express  company  on  the  20tb  of  June,  and 
"told  him  they  need  money  on  the  14th  of 
July,  and  told  blm.  Can  yon  send  sumey  to 
.Simferopol,  Russia,  on  the  14th  of  JulyT  and 
the  agent  told  him  that  they  would  d^ver 
the  money  In  Simferopol  in  from  3  to  10  days, 
and  that  he  would  have  a  telegram  in  Mil- 
waukee, showing  that  tlie  mon^  had  been  so 
delivered."  The  agent  told  the  witness  that 
be  would  show  blm  a  tel^ram  that  tta^  haA 
received  tbe  mon^  within  10  days,  or  he 
would  pay  back  the  f 1.000. 

One  B.  F.  Schoenkerman  was  a  brandi 
agent  in  Milwaukee  of  the  American  Etxpress 
Company  tn  the  matter  of  handling  domestic 
money  orders.  He  also  handled  foreign  remit- 
tances, but  not  as  an  agent  of  the  express 
company.  With  referoice  to  that  line  of 
business,  he  represented  only  his  customer. 
He  discovered  that  the  plaintiff  wanted  to 
send  this  money  to  Bossla,  and  called  on  him 
on  tbe  29tb  of  June  and  soUdted  his  busi- 
ness, with  the  result  that  plaintiff  and 
Seboenkennon  went  to  the  office  of  the  ex- 
press  ctMupany,  paid  tbe  $1,000  to  be  remit- 
ted, and  took  the  receipt  already  mentioned. 
We,  ttien  have  the  following  n^tlaCUma: 
On  the  20th  of  June  fbe  two  brofbers  called 
on  the  agoit  ot  the  ei^ress  companyi  stated 
to  him  that  they  wanted  to  send  stune  money 
to  their  parents  bi  Bussla,  and  that  it  must 
be  th»e  by  the  1401  ot  July,  fOr  the  purpose 
ct  ascertaining  whether  the  exfwesa  campany 
could  so  deliver  the  money.  The  agent  In- 
formed them  that  he  would  let  them  know  in 
a  couple  of  days;  on  the  28th  of  June  the 
plaintiff's  brother  called,  and  was  informed 
by  tbe  agent  that  the  company  would  under- 
take to  deliver  tbe  money  at  SImferop<d,  Rutt- 
Rla,  within  frcMu  3  to  10  days,  and  that  if  It 
did  not  exhibit  to  him  an  official  telegram 
showing  that  the  money  was  so  delivered 
within  10  days  from  the  date  of  remittance 
the  company  would  pay  back  the  |1,000.  The 
next  day  the  mcmey  was  paid  to  the  express 
company  for  remittance.  This  constituted  a 
continuous  negotiation,  culminating  In  the  un- 
dertaking of  the  express  company  to  make 
the  remittance  within  from  3'to  10  days,  and 
to  pay  back  the  money  if  the  exiu'ess  com- 
pany failed  to  deliver  accwdlng  to  Ite  agree- 
ment. 

It  Is  true  that  there  was  nothing  aald  at 
the  time  of  tbe  actual  delivery  of  the  money 
with  reference  to  the  time  within  which. tbe 
remittance  was  to  be  delivered.  However, 
the  Infermce  that  the  money  was  d^veied 
to  and  received  by  the  exjweas  company  pur- 
suant to  the  lo-omlse  and  agreemeait  made  by 
the  agrat  <nn  the  day  pravlons  is  entlr^  jus- 
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tifled.    ^Is  was  the 

which  the  prior  negotiations  related,  and  It 
Doems  clear  that  the  contract  between  the 
parties  Is  to  be  determined  the  light  of  the 
negotiations  whicdi  tooh  place  on  the  20tli, 
the  28th,  and  29th  of  June. 

[3]  It  is  true  that  the  testimony  on  behalf 
of  the  plaintiff  Is  flatly  contradicted  by  the 
agent  of  the  express  company,  and  we  are 
nsked  to  set  aside  the  verdict  o£  the  Jury  on 
the  ground  tb&t  the  evidence  upon  which  it 
rests  is  tnctedible.  Wo  are  asked  to  con- 
sider tbB  state  of  affairs  existing  in  Russia 
at  that  tfine  by  reason  of  the  World  War, 
and  to  declare  that  such  an  oadextaklng  on 
the  part  of  the  express  company  It  against  all 
reasonable  probability.  Without  consldi^ing 
the  question  of  how  far  we  may  go  In  taking 
judicial  notice  ot  conditions  in  Rnsda  which 
would  interfere  wltli  the  prompt  transmittal 
of  the  remittance,  although  confessing  some 
doubt  that  the  company  would  undertake  the 
remittance  within  tile  time  stipulated,  we  are 
not  disposed  to  say  that  sudi  an  undertaking 
is  so  improbable  as  to  make  incredible  the 
evidence  BURporting  the  verdict  It  seems 
just  as  improbable  that  the  company  would 
acc^t  this  money,  give  Its  receipt  therefor, 
and  undertake  the  remittance  without  ex- 
pressly. Btlpolatlng  that  It  did  not  undertake 
to  do  so  within  any  given  time,  or  In  any 
manner  limiting  Its  liability  in  case  of  ex- 
traordinary d^ay»  as  was  done  in  Alemian 
V.  American  Express  Co.,  237  Mass.  6S0,  130 
N.  B.  253,  and  Katcher  v.  American  Express 
Co.  (N.  J.)  108  AtL  741,  where  the  Uablllty 
of  the  company  was  expressly  limited  by  the 
contracts  of  remittance.  Furthermore,  It 
appears  that  the  remittance  was  not  deposltr 
ed  in  the  Russian  malls  for  more  than  a 
mondi  after  ttxe  money  was  paid,  and  we  are 
not  prepared  to  say  that  this  delay  was  due 
to  war  conditlcHis. 

Appellant  assigns  as  orror  the  refusal  <jt 
the  trial  court  to  submit  to  the  Jury  the  ques- 
tion of  irtwther  the  mnittance  was  in  fact 
d^verad  to  and  retained  by  the  remittee, 
even  Qioiigli  not  delivered  within  the  time 
sUpnlated.  It  is  true  that  it  was  incumbent 
on  Oie  piB*n|W  to  prore  this  fact  Howevar. 
whether  tiie  m<mey  was  so  delivered  was 
pagdlarly  within  the  knowledge  of  the  com- 
paay.  Under  the  circumstances,  slight  proof 
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very  remittance  to  ^ of  this  fact  on  the  part  of  the  plaintiff  should 
be  sntBdent  to  r^eve  him  of  the  burden. 
The  express  company  did  not  pretend, 
throughout  the  trial,  that  It  made  delivery 
of  the  remtttance,  or  that  it  bad  been  receive- 
ed  by  the  plaintifTs  mother,  and,  In  fact.  It 
supplied  proof  that  the  remittance  had  not 
been  so  received.  In  a  letter  written  by  the 
general  agent  of  the  express  company  at  Mil- 
waukee to  plaintiff's  attorney  on  Novonber 
26.  1917.  it  is  stated: 


"For  your  inforoatioii  wish  to  state  tUs 
money  was  tendered  to  tbe  payee,  who  refused 
it.  We  then  oKenA  the  amount  refunded  by 
tlie  company  to  the  purcbaser,  wbo  refused  it" 

He  thffli  goes  on  to  say  tliat'— 

"The  ttiotible  Is,  tli«  exchange  market  in  rubles 
is  deoHninf:  right  along,  and  we  cannot  refund 
the  $1,000,  less  the  cahleBram  and  other  ex- 
penses. •  •  •  When  the  money  was  return- 
ed from  abroad  or  the  advice  of  nonpaymeat 
reached  onr  treeBUrer's  office,  we  yrtnt  into  the 
market' and  sold  at  the  eonent  rate  <«  that 
date,  and,  naturally,  we  oficnd  this  purAoser 
(be  amooiA  recovered  on  the  latter  date.  Just 
what  amount  will  be  rctaraad  I  eanhot  say.  I 
am  writing  to  Ihid  eot;  and  as  seoa  as  we  hear 
I  will  advise  yon.** 

From  this  evidence  It  appears  that  the 
money  was  not  delivered  within  10  days  from 
date  of  remittance;  that  whw  attempted  to 
be  delivered  the  remittee  refused  it  because 
it  arrived  too  late.  The  express  company 
does  not  deny  that  It  still  has  the  mtmey. 
It  does  not  deny  that  stune  restitution  should 
be  made  to  tbe  plaintiff.  Its  contention  is 
that  plaintiff  is  not  entitled  to  the  full  <1.000, 
but  oidy  to  the  depreciated  value  of  the  4,- 
000  rubles.  We  must  therefore  hold  that  un- 
dffi  the  TCTdict  establishing  the  agreanent 
<Ht  the  express  company  and  its  failure  to 
perfmrm  the  same  the  x^aintUf  is  entitled  to 
recover  the  full  amount  paid. 

While  we  bava  not  discussed  In  detail  ap- 
p^ant's  nnmtfons  asidgnments  at  error,  the 
toneoing  dlscunlon  fully  disposes  of  those 
wfaidL  in  our  view  of  the  case  are  in  any  wise 
material.  TbB  verdict  of  the  Jury  lias  suf- 
ficient support  in  tbe  evidence,  and  tlie  Jndg- 
mait  rendered  tbereim  oauiot.be  dUtorbed. 

Judgment  affirmed. 

8IBBBCKER,  0.  J.,  took  no  part. 
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KUOLIOH  V.  FOWLE  et  aL 

(Snpreme  Conrt  of  WlseoneiD.  Jul  10, 1922.) 

1.  Hoipltals  «=>8— EvKnee  that  hospital  ho- 
iBfl  M«l  for  IfljHrios  to  palloflt  wa»  neraly  a 
lessor  of  pronlses  heli  adnlssiUa. 

In  an  action  egauiBt  a  hospital  and  a  physi- 
cian for  injuries  to  a  patient  while  under  the 
physidan'B  care  in  such  hospital,  in  which  the 
hospital  denied  having  operated,  directed,  or 
controlled  the  hospital  in  which  injuriee  were 
alleged  to  have  been  sustained  at  the  time  of 
such  injuries,  eTidence  that  the  defendant  hos- 
pital had  leased  the  premises  to  the  physician, 
and  that  it  was  merely  a  lessor  of  the  premiseB 
and  in  no  way  connected  with  die  treatment  and 
care  of  the  patient,  held  admissible. 

2.  Appeal  and  siror  ^1 173(1)— JudflmoBi  re- 
versed as  to  koth  defendants,  thoagh  error 
was  oonnltted  as  to  oaly  aae. 

In  an  action  against  a  hospital  and  a  physi- 
dan  for  injuries  to  physldan's  patient  while  in 
the  hospital,  the  Supreme  Court,  In  holding 
that  evidence  showiaf  the  hospital  merely  a  les- 
sor of  the  premises  was  erroneonsly  excluded. 
wiU  reverse  judgment  for  plaintiff  both  ss  to 
the  hospital  and  as  to  the  physician,  since  It 
is  impossible  for  conrt  to  ascertain  what  the 
resnlt  of  the  trial  would  have  been  if  the  trial 
court  had  permitted  the  true  relationship  of 
the  defendants  to  be  estabUsbed. 

Appeal  from  Circuit  Court,  Milwaukee 
Comity;  Edward  T.  Falrcdiild,  Judge. 

Action  by  Mary  Kugllch  against  Irving 
H.  Fowle  and  anotha'.  Jndgmmt  for  ^aln* 
tur,  and  defaidants  appeal.  Bevened  and 
remanded. 

Personal  Injury.  The  defendant  Fowle 
was  called  about  5  o'clock  in  the  morning 
to  the  home  of  the  plaintlfit  to  attend  her. 
She  was  at  the  time  unconsdous  and  re- 
mained so  for  nearly  24  hours.  With  the 
assistance  of  the  husband  she  was  removed 
to  the  Ogden  Hospital,  where  hot  water 
bottles  and  blankets  were  applied  in  an  ef- 
fort to  induce  perspiration;  It  having  been 
discovered  that  she  was  suffering  from  une- 
mlc  poisoning.  At  about  11  o'clock  in  the 
morning,  while  stUL  unconscious,  the  plain- 
tiff was  removed  to  operating  room, 
where  an  operation  was  performed  for  the 
purpose  of  inducing  labor.  The  hot  water 
bottles  were  refilled,  and  when  she  was  re- 
turned to  the  room  four  bottles  were  applied 
to  the  exterior  portion  of  the  legs,  and  the 
defendant  Fowle  personally  handled  a  fifth 
bottle  which  he  testified  he  wrapped,  pinned, 
and  placed  between  the  plaintiff's  legs.  It 
Is  undisputed  that  It  was  this  fifth  bottle 
which  caused  the  injuries  complained  of.  A 
nurse  returning  from  her  lunch  examined  the 
plaintiff,  and  diacorered  that  the  bottie  in 
question  had  become  exposed,  the  safety  pin 
was  unfastened,  and  the  lOalntUC  had  been 
burned  by  coming  In  ccmtact  with  the  un- 


protected bottle;  Plaintiff  was  later  deliver- 
ed of  a  child,  made  a  reaaonably  prompt  re- 
covery, and  the  burna  healed,  the  doctor 
having  performed  i^ln  grafting  in  order  to 
hasten  the  healUig. 

This  action  is  brought  to  recoiver  damages 
tor  the  Injuries  sDStalned  by  reason  of  the 
bums  inflicted  upon  the  p^son  of  the  plain- 
tiff.  The  jury  found  by  special  verdict: 

First.  Tbtt  the  defendants  failed  to  exercise 
ordinary  eaie  in  wrapping  Uie  hot  water  bottle 
in  question. 

Second.  That  such  failure  was  the  proximate 
cause  of  p]aintiS*B  injuries. 

Fifth.  That  the  plaintifTs  hnsband  did  not 
undertake  to  care  for  her  instead  of  having  her 
cared  for  by  a  nurse. 

—and  assessed  the  ^IntUTs  damages  at 
$2,600.  Up<m  a  motion  for  a  new  trial  the 
damages  were  reduced  by  the  court  to 
¥1,800,  for  which  amount  the  plaintiff  ^act- 
ed to  take  judgment,  and  from  Judgment  en- 
tered accordingly  the  defendants  appeal 

George  Cam^  Horace  B.  Walnud^,  and 
Wm.  A.  Schroedw.  all  of  Milwaukee,  for  ap- 
pellants, 

H.  J.  Bendinger  and  Robert  .Freeman, 
both  of  Milwaukee^  for  respondent 

ROSENBERRT,  J.  (after  stating  the  facts 
as  above).  The  first  contention  of  the  de- 
fendants Is  that  there  Is  not  anffldent  evi- 
dence, to  sustain  the  finding  of  the  jury  to 
the  effect  that  the  defendants  were  negli- 
gent. In  view  of  the  fact  that  there  must 
be  a  new  trial,  we  shall  not  discuss  or  com- 
ment upon  the  evidence;  suffice  It  to  say 
that  we  have  carefully  examiued  It,  add  are 
of  opinion  that  there  was  sufficient  evidence 
in  the  record  to  sustain  the  verdict  of  the 
jury. 

The  defendants  appeared  separately  at  the 
trial,  and  each  separately  denied  the  aU^a- 
tlons  of  the  complaint.  Upon  the  trial  the 
attorney  for  the  defendant  hospital  asked 
several  questions  for  the  imrpose  of  estab- 
lishing the  exact  arrangement  between  the 
Ogden  Hospital,  a  separate  corporation,  and 
the  defendant,  by  whom  the  hospital  was 
operated.  The  court  sustained  objecttrau  to 
these  questions.  In  the  answer  of  the  hospi- 
tal appears  the  following  auction : 

"This  defendant  admits  that  the  Ogden  Hos- 
pital is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Wisconsin,  but  denies  that  as  sudi  corpora- 
tion it  at  the  times  mentioned  in  said  com- 
plaint operated,  directed,  or  controlled  for 
hire  a  hospital  for  the  benefit  of  medical  or  sur- 
gical cases,  or  for  any  purposes  whatsoever 
as  alleged  in  the  complaint."  i 

[1]  irpon  the  motion  tot  a  new  trial  there 
was  filed  on  behalf  of  the  defendant  hosi^tal 
an  affidavit  whldi  Is  uncontradicted,  from 
which  It  Appeaxn  tiiat  the  Ogden  Hospital 
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leases  tbe  premises  to  tbe  defendant  Fowl^ 
receives  a  stated  snza  as  rental,  and  that 
tbe  relation  between  tbe  Ogden  Ho«i4tal 
and  Fowle  Is  that  of  landlord  and  tenant; 
tbat  the  hospital  Is  operated  by  the  d^end> 
ant  Fowle  at  bis  own  risk  as  to  loss  or  sain ; 
and  that  the  corpwatlon  does  not  share  in 
the  profits  or  losses  of  the  enterprise  and 
has  no  Interest  tb^eln  other  than  as  lessor. 
On  behalf  of  the  i^intifr  It  Is  urged  that 
It  appears  from  the  record  that  tbe  defend- 
ant Fowle  was  a  pbysidan  and  snrgeon;  tbat 
he  was  In  (diarge  of  the  hoq)ital;  that  be 
was  also  the  secretary  and  Creasor^  of  the 
Ofiden  Hospital;  that  upon  the  day  on  which 
the  plalntUf  entered  the  hospital  her  has* 
band  paid  to  Dr.  Fowle  a  snm  to  cover 
hospital  serrlces.  Admitting  all  of  these 
facts  to  be  tme,  it  does  not  follow  tbat  the 
Ogiea  HoBirital  erer  nndertotA  to  render 
either  hosjrital  or  medical  services  to  the 
Idalntlff.  The  word  "bosidtal"  is  used  In 
many  senses,  and  the  fact  that  the  plalntifT 
paid  Dr.  Fowle  a  stated  sum  for  hoqtltat  serv- 
ices Is  no  proof  that  the  Ogden  Hospital 
undertook  to  raider  service  to  tbe  plain* 
tur.  The  mere  fact  that  the  word  "hospital" 
Is  used  in  the  corporate  name  does  not  alter 
to  any  extent  the  relation  of  the  parties. 
Under  the  pleadings  the  defendant  hospital 
was  entitled  to  show  tbat  It  did  not  under- 
take to  Tender  s»vlces,  and  that  It  was  mere- 
ly a  lessor  of  the  premises,  and  not  In  any 
way  concerned  with  the  treatment  and  care 
of  the  plaintitF.  The  court  erred,  therefore, 
in  rejecting  tbe  evidence  offering  to  prove 
the  real  relationship  agisting  between  the 
defendants,  and  farther  erred  In  not  grant- 
ing a  new  trial. 

[2]  While  the  rejection  of  tbe  testimony  of- 
fered by  the  hosi^tal  was  not  error  as  to 
the  defendant  Fowle,  nevertheless  the  case 
was  tried  against  both  defendants,  both 
were  found  guilty  of  Diligence,  and  it  Is 
Impossible  to  say  what  the  result  of  tbe 
trial  would  have  been  had  tbe  court  permit- 
ted tbe  tme  relationship  of  the  defendants 
to  be  established.  After  careful  considera- 
tion we  are  of  the  (pinion  that  tSiere  should 
be  a  new  trial. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 

SIBBBOKER.  0.  J.t  took  no  part. 


DIEFENBACH  v.  JARETT. 

(Sopreme  Court  of  Wlseonrin.  Jan.  10,  1922.) 

I.  Istorasoe  «=984(l)— Co-operatlos  and  dIvN 
ales  of  oonnlsalons  betwsea  agenti  of  same 
eoBipany  held  not  forblddea  by  ttatate. 

St  1019,  I  19550,  subd.  2(e),  relating  to 
dlvlaiona  of  commiseions  by  insurance  agents, 
was  not  Intended  to  forbid  two  licensed  agents 


of  the  asms  company  from  asBfstInf  each  other 
in  their  work,  and  does  not  forbid  a  contract 
between  tbem  for  division  of  eommisslona  on 
pdides  wVittcn  through  their  eombbied  efforta. 

2.  Evldesea  «b»20(1)  —  JHdIalaliy  kMwa  ttat 
iMuraaos  ageata  act  Jointly. 

It  la  a  matter  of  common  knowledge  that  in- 
rarance  agents  duly  licensed  hj  the  same  com- 
pany frequently  act  Jointly  in  writing  inanrance. 

3.  iBSNraaoe  $=s>84(6)— Contract  between  oon- 
pany  and  agent  properly  exoluiled  as  Imma* 
terlal  la  action  for  dlvlaloa  of  oonmlssloas. 

In  an  action  by  one  Insurance  agent  against 
another  agent  of  tbe  same  company  under  a 
contract  for  division  of  commissions,  a  contract 
between  plaintHf  and  the  tnauranee  eunpany 
held  properly  excluded  as  ImmaterlaL 

4.  Money  reeslved  «=>I7(3)— Proof  of  receipt 
ef  aisaay  by  defendant  assMrtlal. 

In  an  action  by  an  humranee  agent  against 
another  agent  of  tbe  aame  company  for  mtmey 
had  and  rec^ved  under  a  contract  to  divide 
commissions,  It  was  necessary  to  prove  that  de- 
fendant had  reeeived  from  die  Insurance  com- 
pany the  money  aaed  for. 

Appeal  from  Circuit  Court,  Bniwavkee 
County;  W.  B.  Qnlnlau,  Judge. 

Action  by  J.  A.  Dlefieiibacta  against  Wil- 
liam Jarett  Judgment  tot  plaintiff,  and 
defendant  appeals.  Berersed  and  ronanded, 

with  directi(His. 

The  complaint  alleged,  In  substance,  that 
plalntifr,  an  agent  of  the  Mutual  Insurance 
Oompany  ot  New  York,  agreed  with  defoid- 
ant,  Jarett,  an  agrait  of  tbe  same  oompany, 
that  they  should  Jointly  undertake  to  write 
Insurance  upon  the  lives  of  certain  men  in 
Marinette,  Wis. ;  that  the  commissions  re- 
ceived should  be  divided  equally;  tbat  In 
pursuance  of  this  agreemoit  the  policies  con- 
tenq»lated  were  written  up;  and  that  defend- 
ant now  retains  the  oitlre  commlsslois  tow 
certain  of  the  polidee  to  one-half  of  which 
plaintiff  Is  entitled. 

Tbe  evidence  shorn  that  plaintiff,  after 
writing  a  $2,000  policy  upon  the  life  of  one 
Charles  Lauerman,  was  of  the  <^lnlon  that 
a  much  larger  amount  could  be  secured  from 
said  Lauerman  and  certain  of  his  relatives; 
that  in  order  to  obtain  the  largest  amount 
possible,  he  secured  the  sorvicea  of  defmd- 
ant,  he  being  more  jirofldent  in  the  handling 
of  large  polidee;  that,  after  an  introduction 
by  the  plaintiff,  they  JolnOy  placed  upon  the 
Uvea  of  Charles  Lauerman  and  S^ank  Lauer- 
man Insurance  to  the  amount  of  (200,000; 
tbat  thereafter  defendant,  unknown  to  plain- 
tiff, returned  and  secured  additional  policies 
to  the  amount  of  (200,000,  and  collected  cer- 
tain renewal  commissions,  all  of  which  latter 
commlsslmis  he  refused  to  divide. 

It  appears  that  suit  was  begun  In  January, 
1910;  tbat  the  case  was  twice  continued  by 
reason  of  the  slckneas  of  defendant,  who  was 
in  Kew  Xork;  that  a  request  for  another 
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conthraance  for  tbe  same  reason  on  Marcb  14, 
1921,  was  refased,  and  the  case  then  called  for 
trial.  Both  parties  moved  for  Jadgment. 

The  trial  court  beld  that  the  transaction 
was  a  Joint  undertaking,  whereby  each  was 
to  receive  .half  of  the  comnrissloos  in  con- 
sideration 'of  services  performed,  and  judg* 
ment  was  rendered  accordingly. 

Miller,  Mack  &  Fairchlld  and  Paul  R. 
Newcomb,  all  of  MUwavkee,  for  appellant. 

Charles  E.  Hammersley,  of  Milwankee,  for 
respondent 

JONES,  J.  (after  stating  the  facts  as 
above).  This  case  involves  the  construction 
of  section  195So.  sabd.  2  (e),  Wis.  Stats.  So 
far  as  material,  it  provides  as  foUows: 

"Division  of  Conunisslona.  («)  Any  VLgtiat 
may  pay  the  whole  or  any  part  of  his  oommis- 
sions  to: 

"(1)  An  agent,  otber  tiian  a  life  agent,  hold- 
ing a  certificate  o£  authority  under  section  1076 
for  wcitiox  the  kind  of  iDsqrance  for  wfaicb  such 
commiasions  are  paid. 

"(2)  A  DOoreBident  insurance  agent,  or  any 
iasurance  company  authoriaed  p  tbis  .stateMas 
to  insurance  upon  property  owned  by  nonrersi- 
denta  or  located  wholly  outoide  of  this  state. 

"(8)  A  nonresident  agent  of  the  fidelity  or 
•oretr  company  paying  such  commiasioDB.  Bz- 
cept  as  aforesaid,  no  agent  shall  pay  the  whole 
or  any  part  of  the  commissions  upon  any  pol- 
icy to  any  otber  person." 

It  Is  urged  by  appellant's  counsel  that  tbls 
statute  prohibits  any  such  division  of  com- 
missions between  agents  as  is  claimed  in  this 
action,  i  It  Is  urged  that  it  was  the  object  of 
the  statute  to  prevent  rebating;  also  to 
prevent  the  concerted  action  of  two  or  more 
agoits,  and  the  annoyance  which  woidd  re- 
sult to  those  who  might  be  solicited  to  take 
insurance.  It  is  argued  that  another  pur* 
pose  was  to  destroy  some  of  the  Incentive  to 
pay  la^e  commissions  to  life  insurance 

There  are  various  other  statutes  regulating 
the  nrode  of  conducting  life  insurance,  all 
doubtless  designed  to  prevent  various  abuses 
which  had  existed.  One  statute  prohibits 
persona  from  effecting  insurant^  without  hav- 
ing obtained  a  certificate  or  license.  Section 
1976,  subd.  1,  Stats.  Another  provides  that 
no  corporation  or  stock  company  shall  be 
licensed  as  agent.  Section  1976,  subd.  6, 
Stats.  Another  prescribes  the  qualifications 
of  agents.  Section  1976,  subd.  7.  Another 
clause  provides  that  every  company  shall  file 
a  schedule  of  percentages  or  kinds  of  com- 
mlssiona  paid  to  agents  within  tbe  state. 
Sectimi  1977,  subd.  4.  But  no  statute  has 
been  dted,  and  we  find  none,  whlcSi  forbids 
such  a  transaction  as  was  proved  In  this 
oaae,  unless  it  be  the  aection  alxm  qnoted 
and  relied  on  by  appelant. 

The  first  policy  of  $2,000  wai  aeciited  by 
plaintiff  without  tbe  aid  of  defendant  Olien 
policies  amounting  to  $200,000  wm  obtained 


by  them  Jt^tly  up<ni  the  lives  of  persons 
contemplated  by  the  agre«n«it.  For  these 
last  policies  applications  were  signed  hf  both 
plaintiff  and  defendant,  and  the  commissions 
were  equally  divided,  apparently  wltbout 
objection  by  defoidant  or  the  insurance  com- 
pany. Then,  as  foimd  by  the  trial  court,  the 
defendant,  dlsr^rdlng  his  agreement,  pro^ 
cured  $200,000  more  insurance  from  tbe  same 
persons,  collected  the  commission  tlvereon, 
and  refused  to  account  to  the  ^alnttff. 

ff]  Both  plaintiff  and  defesadaat  were  duly 
licensed  agents  of  tile  same  company.  Ex- 
cept for  the  plaEntifTs  InltlafclTe  and  effort 
the  defendant  would  not  have  received  ajiy 
of  the  commission.  Unless  tbe  statute  foi<- 
blds.  Justice  clearly  demands  that  tbe  «om- 
mlsslons  should  be  divided  according  to  the 
agreement.  Under  the  aifreement  the  com- 
missions were  not  earned  by  de]!endant,  but 
by  the  Joint  efforta  of  both  partlea.  Although 
defoidant  may  have  been  paid  the  entire 
amount  of  conmlasionB  on  tbe  lest  $:hX>;000^ 
they  were  not  bis  cMnmlsslons  within  tb^ 
meaning  of  the  stafeute.  .We  do  not  believe 
that  ,lt  was  ttbe  purpose  of  the  statute  in 
Ctueatlon  to  forbid  two  licensed  ageuts  of  tbe 
same  company  to  assist  each  other: In  their 
work.  Such  co-operation  nmy  be  of  material 
advantage  to  t2iem-  and  to  Insurance  coiQ- 
panlea  as  weU. 

[2]  Aa  we  construe  the  statutes  we  have 
mentioned,  it  is  their  purpose  to  regulate  the 
conduct  of  companies  and  agents  in  th^ 
business  and  to  prevent  abuses^  but  not  to 
discourage  life  insurance  or  Its  solicitation 
by  agents.  It  is  a  matter  of  common  knowl- 
edge that  Insutmnoe  -agents,  duly  licensed  by 
tbe  same  company,  frequently  act  Jointly  In 
writing  Insurance,  and  tbe  practice  b»B  been 
very  generally  permitted  by  the  companies 
and  has  not  been  disa^roved  by  the  dei>art- 
mmt  of  lnsurano&  If  it  Is  a  practice  whlcb 
is  to  be  condemned  by  the  Legislature,  the 
statute  should  be  so  amended  that  the  dis- 
approval will  be  dearly  expressed. 

[31  Appellant's  counsel  objected  to  the 
ruling  of  the  court  excluding  the  contract 
between  the  insurance  cranpany  and  the 
plaintiff.  ^Is  contract  might  be  material  in 
lltlgatlOD  between  plaintiff  and  the  company 
relative  to  commissions,  but  this  U  not  auch 
an  action.  We  find  nothing  in  the  contract 
whldi  would  prevent  plaintiff  firem  t«eorer- 
ing  from  a  third  party  a  commission  received 
by  him  from  the  company  whidi  had  bem 
earned  by  their  Joint  effort  under  sucb  an 
agreement  aa  is  here  relied  on. 

[4]  Def^danf  8  counsel  argue  that  there 
must  be  a  new  trial  on  the  ground  that 
there  was  no  proof  thht  defendant  bad  re- 
ceived from  the  company  the  comnriaskms 
earned.  The  actlMi  la  for  money  had  and 
received,  based  upon  the  agreement  between 
tbe  parties,  and  of  course  It  is  neoassary  to  a 
recovery  to  prore  that  defwdant  reeelved 
the  money  sued  for.  The  trial  court  found 
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tbftt  defendant  collected  and  received  the 
premium  and  renewals  upon  the  policies. 
There  Is  proof  that  the  premiums  were  col- 
lected, hnt  after  a  careful  exHrninatton  of  the 
printed  case  and  record,  we  find  no  proof 
that  the  commisstoiiB  were  paid  by  the  In- 
surance company  to  the  defendant  Such  pay- 
ment is  denied  In.  the  answer,  and  the  failure 
of  proof  is  insisted  on  by  d^Oidant's  coun- 
sel. It  Is  asserted  In  the  brief  of  plalntifTa 
counsel  that  defendant  adnritted  receiving 
the  commissions  in  an  examination  under 
section  4096,  Stata.  and  that  it  was  not 
disputed  at  the  trial.  But  ho  sudi  facts  ap- 
pear In  the  record. 

There  seems  to  be  no  good  reason  for  a 
new  trial  on  all  the  Issues.  Upon  the  return 
of  the  record  to  the  circuit  cooit,  the  court 
should  proceed  to  take  testlmtHiy  on  the 
question  whether  the  commissions  InvolTed 
were  paid  to  the  defradant,  and  if  it  la  found 
that  tb^  were  so  paid,  Judgment  abonld  be 
roidered  In  faror  of  plaintiff  for  <me-half 
the  amount  with  Interest. 

Jndgmoit  reversed,  and  cause  remanded 
for  further  proceedings  as  Indicated  in  this 
(^inlmi,  with  costs  to  ajvellant 

BIBBECKER,  0.  J.»  took  no  part 


STATE  ax  ral.  HOULAHAN  V.  BOARD  OP 
TRUSTEES  OF  FIREMAN'S  PENSION 
FUND  OF  MILWAUKEE  at  at. 

(Snpreme  Court  of  'mseonsfai.  Jan.  1<K  1^3.) 

Msaldpal  corporations  ®=>200  —  Daughter  not 
entitled  to  penilon  as  dependent  after  reach- 
iRfl  ttio  aao  of  18  when  normal  and  healthy. 

Under  Iawb  1907,  c.  87,  8S  9,  10,  providinp, 
relative  to  the  pension  fond  for  members  of  the 
Milwaukee  Fire  Department,  for  the  payment 
of  a  pension  to  the  widow  the  guardian  of  minor 
children  nntil  they  reach  the  age  of  18,  and  to 
any  dependent  daughter,  father,  or  mother,  and 
providing  that  no  allowance  shall  be  paid  to 
any  minor  chUd  after  attaining  the  age  of  18, 
nor  to  any  dependent  danghter,  father,  or 
mother  except  during  depej^nCy;  a  minor 
daughter,  who  Is  a  normal  healthy  child.  Is  not 
entitled  to  a  pension  as  a  dependent  daughter 
after  reMhing  the  age  of  18,  though  she  has  no 
property. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Edward  T.  FalrchUd,  Judge. 

Mandamus  by  the  State,  on  relation  of  Lo- 
retta  Houlahan,  by  Elizabeth  Deegan,  guard- 
Ian  ad  litem,  against  the  Board  of  Trustees 
of  the  Fireman's  Pension  Fund  of  Milwau- 
kee and  others.  From  a  judgmoit  quashing 
an  altentatlve  writ,  the  relator  appeals.  .  AC- 
flnned. 

Appeal  troni  a  jndsment  In  favor  of  de- 
fendanta,  <ndeflng  that  an  altematlTe  writ  of 


mandamus  Issued  In  favor  of  petitioner  bo 

quashed. 

The  petition  alleged  that  on  March  24, 
1911,  Loretta  Houlahan,  by  the  death  of  her 
father  in  line  of  duty,  became  a  b«ieflciary 
of  a  pension  fund  created  for  members  of 
the  Are  department  of  the  city  of  Milwaukee 
pursuant  to  chapter  87,  Laws  of  1907;  tihat 
thereafter  said  Loretta  Houlahan  was  classi- 
fied by  the  board  of  trustees  as  a  "minor 
child,"  and  received  a  benefit  of  $40  per 
month  until  October  14,  1919,  her  dghteentb 
birthday;  that  she  should  have  been  classi- 
fied as  a  "dependent  daughter,"  and  should 
ccntinne  to  receive  the  benefit;  and  that  the 
board  of  tmsiees  had  refused  to  change  the 
dasslflcatlon  on  the  ground  that  they  could 
not  review  the  action  of  a  former  board. 

The  petition  further  set  out  that  Loretta 
Houlahan  was  10  years  old  at  the  time  of 
her  father's  death;  that  her  mother  had  died 
several  years  previous;  that  the  father's  es- 
tate did  not  exceed  $2,500;  and  prayed  that 
the  board  of  trustees  be  required  to  classify 
the  petitioner  as  a  "dependent  dau^ter." 

Chapter  87,  Laws  of  1907,  reads  as  foUott'S, 
in  part: 

"Sec.  9.  If  any  member  of  soeh  fire  depart- 
ment whil^  contributing  to  sach  fund,  shall, 
while  engaged  in  the  performance  of  his 
•  •  •  duties,  be  killed,  •  •  •  and  shafi 
leave  a  widow  or  minor  child  or  chDdren  under 
eighteen  years  of  age  •  ♦  •  or  if  there  bs 
no  widow  and  there  shall  be  any  minor  child 
or  children  or  dependent  daughter,  or  being  un- 
married shall  leave  a  depcndnit  father  or  moth- 
er, the  said  board  shall  direct  the  payment  from 
said  pension  fund  of  the  following  soma  month- 
ly, to  wit:  to  the  widow,  •  •  •  to  the 
guardian  of  such  minor  child  or  children  while 
widow  is  living,  six  dollars  for  each  child  until 
it  reaches  the  age  of  eighteen  years;  to  the 
guarfian  of  such  mmor  child  or  children  where 
there  Is  no  widow  surviving,  or  wfaer«  tbe  wid- 
ow dies  before  sacb  child  reaches  the  age  of 
eighteen  years  the  amount  the  widow  would 
have  been  entitled  to  antU  such  child  reaches 
the  age  of  eighteen  years;  to  the  depend«it 
daughter,  father  or  mother  In  ease  where  there 
is  no  widow  (but  In  any  case  only  to  one  of 
them)  •  •  •  the  amount  *  •  *  a  widow 
would  be  entitled  to  •  *  *  in  the  particular 
case. 

"Sec.  10.  *  •  •  No  person  shall  be  enti- 
tled to  receive  any  benefit  from  any  such  fund 
other  than  that  prescribed  by  this  act  and  In 
no  event  shall  any  allowance  be  paid  to  any 
widow  *  *  *  or  daughter  who  marries  after 
the  death  of  tbe  member  through  whom  she  Is 
entitled  to  a  penrion  •  *  •  nor  to  any  mi- 
nor child  after  it  attains  the  age  of  eighteen 
years,  nor  to  any  dependent  daughter,  mother 
or  father  except  dniing  such  time  as  aha  or 
he  shall  continue  to  be  dependenb" 

This  statute,  prevlons  to  1907,  induded  no 
beneficiary  classed  as  a  *^des)eadent  daugli- 
ter." 
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The  writ  was  qaasihed  itpon  moUon  of  de* 

fendants. 

Jamea  D.  Toleff  of  Milwaukee  for  appel- 
lant 

CliftoD  WUUamB.  Ctty  Atty.,  and  John  M. 
Nireot  First  Asst  Cltj  Atty.,  botb  of  HU- 
waokee,  for  respoiideiits. 

JONES,  J.  (after  stating  the  facta  as 
above).  It  viU  be  seen  tliat  by  the  statute 
of  1907  there  la  added  to  the  Ust  of  those 
who  may  receive  the  beneflta  of  the  pension 
fund  a  benefldary  designated  as  a  "depend- 
ent daughter."  The  problem  presoited  Is 
whether  under  this  statute  a  normal,  healthy, 
child,  a  daughter,  bdng  a  minors  la  a  depend- 
ent and  oitltled  to  a  pension  after  reaching 
the  age  of  18  years. 

It  Is  claimed  by  appdlant's  counsel  that 
the  amendment  of  1907,  adding  the  words 
"d^ndent  daugjiter,"  Includes  all  dtuatlona 
where  there  Is  left  surrlvlng  by  a  deceased 
member  of  the  fire  department  a  dependent 
daughter,  irreapectlTe  of  her  age.  On  the 
other  hand,  it  la  urged  by  re^pondrats'  coun- 
sel that  the  amendment  created  an  ^tirely 
new  and  distinct  <daas  of  b«:ieflclarles  for 
whl<A  previously  no  provision  had  been 
made;  and  this  was  the  view  fbopted  by 
the  trial  court* 

In  one  sraae  any  child  OS  tcmder  y^ra  Is 
a  d^iendent  If  the  deceased  monber  of  the 
departmoit  had  left  a  acm  10  yeaia  of  age  or 
younger,  tw  would  have  been  like  a  dau^ter, 
d^iendent,  but  It  must  be  conceded  that  he 
could  not  have  been  classlfled  aa  a  dqiendent 
under  the  statute,  and  It  la  dllBcult  to  per- 
ceive why  tlie  Legislature  tiiould  have  sin- 
gled out  the  daughter  as  entitled  to  a  de- 
pendent's penaion  mer^  on  the  ground  ct 
minority  and  denied  the  privilege  to  the  son 
equally  needing  It 

It  aeons  to  us  the  more  reasooaUe  ex- 
planation of  tlie  legislative  meaning  that  it 
waa  Intended  to  omfer  the  pension  upon  a 


new  daas  of  bowfldlariea.  If  a  daughter 
ov«  18  yeara  of  age  defivoA^t  by  reason  of 
some  pt^cal  dlsablll^  should  survive  her 
father  and  her  motiier  there  would  be  good 
reason  for  extoiding  to  her  tlie  same  benefit 
which  a  depmdmt  fiitber  or  moUier  received 
under  the  statute. 

The  argumoit  that  mere  mlnwlty  and  la<iE 
of  property  allowed  the  dangbter  to  be  classi- 
fied as  a  dependent  oitltled  to  the  paiston 
Indeflnitely  until  her  marriage,  or  so  long  as 
dependency  ml{^t  continue  seems  to  us  in- 
consistent with  the  other  language  in  the 
statute,  "In  no  event  shall  any  allowance  be 
paid  to  any  •  •  *  minor  cbUd  after  tt 
attains  the  age  of  eighteen  years."  If  the 
L^slature  had  the  intention  to  continue  the 
pension  beyond  the  age  of  18  and  until  de- 
pendoicy  ceased,  the  addition  to  the  dause 
above  quoted,  as  suggested  by  respondaits' 
counsel,  of  the  following  words,  "unless  sach 
diild  Is  a  dependent  daugliter,"  would  have 
made  the  meaning  perfectly  clear.  The  omis- 
sion of  any  such  language  and  the  cmnmand 
that  no  allowance  be  paid  to  any  minor  child 
after  the  age  of  18  seems  to  lead  to  the  cm- 
clusion  that  the  petitlmer  was  not  in  ttte 
class  entitled  to  a  d^tendenf  s  p^slon. 

It  Is  claimed  by  respwidents'  counsel  that 
the  statute  would  Include  as  a  dependent  a 
daughter  who  had  taken  the  mother's  place 
as  the  head  of  the  household,  thus  devoting 
herself  to  the  Interests  of  the  family,  and 
depriving  herself  of  the  opportunity  to  learn 
how  to  earn  her  own  Uvlug,  and  perhaps  giv- 
ing np  her  chances  of  marrlaga  But  It  la  not 
necessary  to  decide  this  question.  In  stnne 
respects  the  meaning  of  the  statute  Is  not 
dear.  We  confine  our  decision  to  the  facts 
of  the  present  case,  and  hold  that  the  mere 
fact  that  the  claimant  was  a  minor  without 
property  did  not  entitle  her  to  be  classified 
as  a  dependent  daughter. 

Judgment  affirmed. 

8IEBECKEB,  a  3^  took  no  par^ 
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VAN  HORN  V.  CITY  OF  DE8  MOINES  at  al. 
(HARRIS,  ifltarvMer).   (No.  34643.) 

(Supreme  Coart  of  Iowa.   Jan.  26,  1922.) 

1.  Appaal  and  am»r  ^803— On  appaal  from 
sraat  «f  tanporary  laJaMtloa  ptalatW  say 
abjeot  to  oonaldaratioa  af  aaythlag  aUa. 

On  appeal  from  an  ordar  gnmtlas  a  tan- 
porary  injnxietion,  plaintiff  ia  aatftled  to  nudn- 
tain  fhe  eontantion  tbat  tha  only  question  be- 
fore  the  court  fa  tbat  of  the  propriety  of  the 
{ranting  of  the  temporary  injunction. 

2.  lajuaotloa  «s>l32  —  TeMporary  lajnotlon 
ooly  graated  to  praaarva  rlglrta  of  paiHaa 
pending  aiafn  iltlflatloa. 

A  temporary  injunction  should  only  be 
crantcd  to  so  preserve  the  rights  of  the  par- 
tics  pending  the  main  litigation  that  neither 
shall  be  despoiled  of  the  fmits  of  his  success 
Dpon  the  final  mertts. 

3.  Injunction  «=s>l37(l)  —  Temporary  Injuno- 
ttoa  not  grantad  whan  plaintlff'a  mala  oasa 
wonld  not  anffer  by  danlal  and  grant  would 
daatroy  proeaedliigs  already  taken. 

Where,  after  negotiating  for  sereral  weeks, 
ft  dty  council  and  a  street  railroad  company 
had  reached  a  tentative  agreement  on  a  form 
of  franchise  to  be  submitted  to  a  vote  of  the 
people,  and  the  council  purported  to  pass  an 
appropriate  ordinance  and  to  call  an  election, 
and  a  few  days  before  the  date  fixed  for  the 
election  plaintiff  sued  for  an  injunction  chal- 
lenging the  validity  of  the  proceedings  and  of 
the  proposed  election,  a  temporary  injunction 
ahonld  not  be  granted,  as  his  objections  would 
be  as  effective  after  the  election  as  before, 
while  the  grant  of  an  injunction  would  destroy 
the  proceedings  already  had  even  if  later  sus- 
tained by  a  final  decree. 

Appeal  from  Dlntrlct  Oourt.  Polk  CknmtT ; 
James  G.  Hnme^  JadCft^ 

This  Is  an  appeal  by  the  defendants  from 
an  order  granting  a  temporary  injnncUon. 
Hie  one  qneetlon  for  oar  consideration  Is 
whether  anch  temporary  writ  was  Improvl- 
dently  granted.  Reversed. 

Wm.  B.  Miller,  Henry  H.  Griffiths,  and 
Cbauncey  A.  Weaver,  all  of  Dea  Moines,  for 
appellants. 

H.  W.  Byers,  J.  G.  Myerly,  and  M.  J.  Mul- 
van^,  all  of  Des  Moines,  for  appellee. 

J.  G.  Gamble  and  Ralph  Head,  both  of  Des 
Moines,  for  Intervener. 


DVANS,  J.  Xhe  plaintiff  filed  his  petition 
on  November  18, 1921.  By  such  petititm  be 
challenged  the  validity  of  certain  ivoceedings 
bad  by  the  city  councU  of  the  dty  of  Des 
Moines  looking  to  the  granting  of  a  street 
car  franchiae  to  the  Des  Moines  Street  Rail- 
way Company.  An  ordinance  had  been 
passed  by  the  dty  councU  wherein  the  pro- 
posed fraodUse  was  set  forth  and  an  elec- 
tion had  been  called  for  Novemb«>  28,  1^1, 


(1S<  N.W.) 

pursuant  to  flie  statote  In  such  cases.  Pur- 
ported notice  of  sucii  election  had  been 
given.  The  prayer  of  the  petition  was  that 
all  said  proceedings  should  be  declared  in- 
valid and  void  for  want  of  power  and  juris- 
diction In  the  dty  council  to  enact  the  same. 
The  prayer  also  Induded  an  ai^cation  for 
a  temporary  Injoaetlon  to  be  issoed  forthwith 
enjoining  tlie  defendant  and  Its  dty  council 
from  proceeding  with  such  election  and  from 
any  further  iwoceedlng  under  said  ordinance 
known  as  No.  3147.  The  application  for  a 
temporary  injunction  was  set  for  taeariag,  and 
on  Hiovember  20,  1921,  was  sustained  and  a 
temporary  injunction  ordered. 

[1]  The  case  on  Its  ultimate  merits  is  a 
very  important  one,  but  the  question  involved 
In  this  appeal  is  comparatively  simple.  At 
the  time  of  the  hearing  on  the  apidicatlMi 
for  a  temg<»*ar7  writ  the  main  case  was  not 
at  issue.  The  ultimate  merits  remain  un- 
tried. O^oogh  the  ultimate  merits  lutve  not 
been  ignored  by  respective  counsel  in  their 
arguments  here,  there  Is  no  suggMtion  of  a 
stipulation  tbat  such  merits  be  settied  by  de- 
cision at  this  time.  On  the  contrary,  tiie 
plaintur  contends  that  the  only  questitm  be- 
fore us  is  that  of  the  propriety  of  the  grant- 
ing of  t||^  temporary  injunction.  Ke  Is  eu- 
tiUed  to  maintain  this  contention,  and  we 
shall  conform  our  opinion  thereto.  In  view 
of  the  narrow  scope  of  the  questlou  thus 
presented,  we  prefer  neither  to  Intimate  nor 
to  form  any  opinion  as  to  the  final  merits  ot 
the  case.  We  shall  therefore  consider  thf 
evidence  presented  at  the  hearing  for  a  tem- 
porary  writ  only  as  such  evidence  bears  uptm 
the  queetUm:  Was  the  case  presented  an 
ai^roprlate  one  for  tlie  Issuance  ai  a  tcmpO' 
rary  injunction?  We  are  united  In  the  view 
tbat  It  was  not,  end  that  the  learned  trial 
Judge  ened  in  this  regard. 

[2]  The  rule  wbitih  guides  tbe  discretion  <tf 
the  trial  court  in  ordering  or  refusing  a 
temporary  writ  of  Injunction  Is  a  very  t,'eu- 
eral  one,  and  is  of  the  very  essence  ot  equity. 
Its  dconinant  purpose  is  to  so  preserve  th& 
rii^ts  of  the  parties  pending  tlie  main  litiga- 
tion that  neither  shall  be  despoiled  of  tho 
fruit  of  his  success  upon  the  final  merits. 
The  rule  has  had  frequent  enunciation.  We 
had  It  under  consideration  In  City  of  Ft 
Dodge  V.  Ft  Dodge  Telephone  Co.,  172  Iowa, 
638, 154  N.  W.  914.  We  there  said  (172  Iowa. 
611.  042,  154  N.  W.  915): 


"Tbe  purpose  of  a  temporary  writ  is  ordi- 
narily to  maintaiD  the  status  quo  of  the  par- 
ties and  to  Bo  protect  the  subject  of  the  litigs- 
tion  that  the  fruits  thereof  shall  not  be  lost  ta 
tbe  successful  party.  Tbe  effect  of  the  teoi- 
porary  writ  in  this  case  was  not  to  maintaJa 
the  status  quo,  but  rather  to  destroy  it  with  a 
stiroke  of  tbe  pen,  without  warning  or  hearing. 
The  effect  of  snch  temporary  writ,  if  continued. 


^sFor  atb«r  cmm  Me  wm*  topic  snd  KKY-NUHBBR  In  all  Key-NnmtMMd  Dlgetts  and  indSMS 
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wonld  bare  been  to  work  an  Imparabls  injury 
to  the  defendant  before  it  could  rsacli  a  hear- 
fag  on  the  merits  of  the  controversy.  In  de- 
termining  whether  a  temporary  writ  of  isjanc- 
tfon  shaU  issae,  or  whether  it  shall  stand  after 
Issue,  the  court  will  look  to  the  situation  of 
both  partiea,  the  defendant  aa  well  aa  the  plain- 
tiff, and  will  exerciae  Its  power  to  lame  or  to 
diaaolve  with  a  view  to  the  idative  amount  of 
injurr  to  be  auffered  by  the  parties  respective* 
ly.  When  a  temporary  injunction  will  cause 
Sreat  injury  to  a  defendant  and  be  of  compara- 
tively  little  benefit  to  the  plaintiff,  it  is  a  prop- 
er exercise  of  judicial  discretion  to  refuse  the 
writ  •  •  • 

"In  the  case  before  ua  we  tliink  that  tb»  con- 
ditions upon  which  the  diasolntion  of  the  writ 
was  ordered  afforded  full  protection  to  the 
pls^nfff.  The  maintenance  of  the  temporary 
writ  could  affovd  to  the  plaintiff  no  ^eater 
protection  than  It  now  has,  so  far  as  preservinc 
the  fruits  of  the  litigation  is  concerned.  If  th« 
writ  could  work  any  further  advantage  to  the 
[daintlff,  It  would  be  only  the  indirect  advantage 
of  inflicting  irreparable  injury  uppn  the  de- 
fendant pending  litigation.  This  is  only  saying 
that  the  use  of  the  writ  to  such  end  would  be 
oppressive,  and  furnishes  a  reason  for  Its  dis- 
solution, rather  than  its  maintenance." 

[3]  The  language  above  quoted  has  very 
pertinent  application  to  the  facts  before  us. 

It  appean  that  for  many  weeks  tm  defend- 
ant city  council  bad  heen  negotiating  with 
the  Des  Moines  Street  Railway  upon  the  sub- 
ject of  a  frandilse,  and  that  a  tentative  ac- 
rard  had  finally  been  reached  on  a  form  of 
franchise  to  be  ^nibmltted  to  a  vote  of  the 
pe<^le;  The  dty  council  purported  to  pass 
an  appropriate  ordinance  and  purported  to 
call  an  dectlon  for  the  purpose  of  voting  on 
the  sane  ^nd  purported  to  give  statutory  no- 
tice of  sudi  Section.  Such  preparatory  pro- 
eeedii^  necessarily  required  senreral  vreeks* 
time.  Under  the  tentative  arrangement  be- 
tween the  city  and  the  railway  company  the 
latter  was  to  pay  the  espenaa  of  the  election 
and  did  provide  ttuxetor.  After  these  pro- 
ceedings liad  been  in  progrese  for  some 
^veekB,  the  plaintiff  filed  his  petition,  fniis 
was  10  days  before  the  date  of  the  election 
fixed  In  the  published  notices.  Tbe  tempi^ 
rary  writ  was  Issued  on  fiatarday,  November 
26tii,  whereas  the  date  of  the  eleetlMt  fixed 
was  Monday,  November  28th.  Tbe  plaintiff 
challenged  the  validitr  of  the  prooeediiw 
and  of  the  proposed  Aleetkm  upon  two  main 
grounds: 

(1)  That  tben  vraa  no  power  In  I3ie  dty 
council  either  with  or  without  a  vote  of  the 
electors  to  grant  tbe  proposed  franchise  be- 
cause <rf  an  existing  franchise  which  bad  not 
been  terminated  and  which  could  not  be  ter- 
minated by  any  action  of  the  city  council  or 
of  the  electors. 

(2)  Because  the  purported  notice  pnUisbed 
by  the  dty  council  failed  to  conform  to  the 
requirements  of  the  statatab 


If  the  trial  court  had  oveiroled  j^Intlffs 
apiOlcation  tor  « temporary  fojimciUoD*  when- 
in  could  tbe  plainttfTs  main  case  have  suf- 
fmd?  AMwimfng  the  grounds  of  his  chal- 
lenge to  be  tenable,  and  that  th^  ahoold  be 
estabUshed  by  a  final  decree  npos  the  metita 
they  would  be  aa  effective  after  tbe  election 
as  before^  fHiat  is  to  siv.  If  the  eoott  duold 
find  upon  final  decree  that  the  proceofllnga 
leading  up  to  the  election  wen  taivaUd  cm  Ihe 
grounds  diarged,  tbe  election  eoald  not  nil- 
date  them.  Except  these  grounds  of  chal- 
Usige  in  the  petition,  the  brief  for  appellee 
does  not  suggest  any  reason  tor  the  Issuance 
of  a  touporary  writ  as  distinguished  from  a 
permanent  one.  Indeed,  the  order  granting 
tbe  tanporary  writ  took  the  form  of  a  de- 
cree and  was  based  upon  an  exprees  finding 
sustaining  these  grounds  of  challenge  to  the 
validity  of  the  proceedings.  Socb  finding 
purported  to  adjudicate  to  that  extent  the 
final  merits  of  tile  main  case  before  tt  bad 
been  tried  or  put  at  issue. 

On  the  other  hand,  the  issuance  of  the 
temporary  injunction  was  literally  destruc- 
tive of  the  fruit  of  a  successful  defai8& 
mie  proceedings  already  had  by  the  city  coon- 
cQ,  even  if  latw  sustained  by  a  final  decree^ 
could  avail  nothing  if  the  election  and  sub- 
aequmt  proceedings  pursuant  thereto  were 
inevented  by  tenqMnrary  Injunction.  By  Hna 
obtaining  of  a  temporary  injunction  plain- 
tiff had  fully  won  his  case  in  a  practlGal 
sense.  No  motive  was  left  to  him  to  pursue 
the  main  case  further.  If  the  t«nporary 
injunction  had  been  kept  in  force  until  No- 
v^ber  28th,  the  plaintiff  could  have  safely 
dismissed  his  main  case  thereafter.  Such  a 
result  la  repeliant  to  the  equitable  purpose  of 
a  temporary  injunction.  Ite  function  is  not 
to  throw  a  "monkey-wrench"  into  the  moving 
madJnory  of  dtber  party.  Nor  should  it  in 
any  evoit  be  issued  In  favor  of  either  party 
except  for  the  porpoae  of  preeerrlng  In  pend- 
ing liUgatlxm  some  rUfht  whtdi  would  ottia> 
wise  be  Irreparably  lost. 

From  the  order  granting  the  tanporary  writ 
an  appeal  to  this  court  was  Immediately 
takai.  Upon  application  to  fustios  Stevens 
a  restraining  order  was  Issued  by  him  ■uS' 
pending  the  operation  of  the  temporary  writ 
so  as  to  permit  Uie  holding  of  the  electkm 
without  othOT  prejudice  to  dther  party.  Tba 
temporary  writ  still  operates  to  enjoin  fur- 
ther proceedings  subsequent  to  the  eleeUmi. 
It  seems  to  be  conceded  In  argument  that  the 
dectlon  of  November  28th  resulted  in  fftvor 
of  tbe  proposed  francSiise.  In  order  to  make 
such  election  effective,  certain  further  stat- 
utory proceedings  are  required  within  a  peri- 
od of  60  days.  These  proceedings  are  still 
under  the  restraint  of  the  writ 

The  restraining  order  issued  by  Justice 
Stevens  is  now  confirmed,  and  the  order  be- 
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km  gtantiiis  tlw  tempexsry  writ  of  injmetkm 
It  wlH^  reraned. 

SXBVBNB,  a  and  WBAVBB*  PBB8- 
aX)N,  AKDHUB,  FATILIiBk  and  DB  OBATF, 
JJ^  craenr. 


TU8ANT  ot  al.  V.  GRAND  LODGE,  A.  O.  U. 
•(  al.    (No.  34181.) 

(Supmna  Court  of  Iowa.   Jan.  17,  1902.) 

t.  Appeal  and  error  ^895(3)— On  appeal  In 
•qnlty  Inoompetent  evidence  ignored. 

In  an  equity  case  all  offered  evidence  be- 
comes a  part  of  the  record,  regardless  of  any 
roUngn  of  the  trial  court  as  to  its  admissibility, 
■Bd  faUHHnpatrat  eTtdenee  In  Icaorcd  on  appeaL 

2.  Insuranoe  «=3733— No  linttatloa  on  aiMas* 
ments  In  beneflt  sodotyt  If  OMeisary  to  pay 
aotoal  death  losses. 

Where  there  was  do  limitation  in  the  cer- 
tificates of  the  members  of  a  fraternal  bene- 
fldary  association  organized  under  Code,  9} 
1822,  1823,  the  fact  that  the  lodge  made  three 
assessments  la  ■  montii  Instead  of  one  did  not 
condemn  the  action,  if  the  assessssents  were 
necessary  to  pay  actoal  death  losses. 

a.  lasnruoe  ^3>733— CsrtHloato  holdera'  lln- 
MINy  being  limited  to  ourrsnt  death  loss, 
assoelatlon  wMliont  power  to  assssa  for  a  ro- 
sorvo. 

A  fraternal  beneficiary  assodstion  organ- 
ized under  Code,  ||  1822, 1^.  is  without  power 
to  assess  certificate  h<^ders,  whose  liability 
is  preheated  upon  actnal  death  losses  already 
accrued,  for  three  assessments  a  month;  such 
assessments  proposed  betaif  predicated  upon 
the  basis  ot  buHdlng  up  a  reserre  In  addition  to 
the  payment  of  current  death  losses. 

4.  Insnraaoo  «s»733— Certrfloate  holders  as- 
sessed for  death  losses  not  entitled  to  reserve 
fnnd  oroated  by  another  elass  paying  rate 
'    that  oroatas  rsserve. 

Where  certificate  holders  of  a  fraternal 
beneficiary  assodatfon  organized  vnder  Code,  || 
1822, 18^  hare  been  assessed  on  the  basis  of 
actual  death  losses,  snd  it  does  not  sppear 
that  any  reserve  1ms  resulted  from  this  method 
of  assessment,  such  •  holders  are  not  entitled 
to  the  benefit  of  a  reserve  fund  built  up  from 
premiums  paid  in  by  another  class  of  members 
psying  an  increased  rate  for  the  creation  of 
soeh  reserve. 

Appeal  from  District  Court,  Polk  County; 
Lester  L.  Thompson.  Judgo. 

Salt  In  equity  by  tbo  plalntiCCs  as  certU* 
icato  holders  of  the  principal  defendant  as 
fntemal  Insoranoe  asBociattim  to  enjoin  it 
fton  enfordns  a  recmt  l^-law  purporting  to 
increase  the  rates  of  asaeeaauDt  After  a 
trial  on  tbo  merits,  there  was  a  decree  for 
plaHntifTii  The  defendants  appeal.  Modified 
and  affirmed. 


J.  A.  LowenbecK  of  Ottumwat  and  B.  B. 
Bvana  and  Opal  Boling,  both  of  Deo  Moines, 
tat  appeilanta. 

Mfller,  SaUj,  Sbnttlamnrttt  ft  Beeburger, 
oC  Des  UotaUB,  for  appeUeeiL 

EjTANS,  J.  This  case  is  a  sequel  to  a  for- 
mer case.  Tusant  v.  Grand  Lodge,  A.  O. 
TT.  W.,  183  Iowa,  489,  163  N.  W.  690,  L.  E.  A. 
1918r,  «2.  The  detailed  facts  then  In  ex- 
istence are  quite  fully  set  forth  in  the  opin- 
t<Ki  in  that  case,  and  we  shall  try  to  avoid 
undue  repetition  now.  The  result  In  that 
case  was  that  the  defendant  was  enjoined 
from  forcing  against  the  plaintiff  certain 
recent  amendments  to  its  by-laws,  which 
were  calculated  to  <3iange  the  fundamental 
character  of  the  insurance  contracted  for  by 
the  plaintlfFs  under  their  certificates,  and 
whereby  the  rates  of  assessment  against  the 
plaintiff  would  he  materially  Increased. 
After  the  decision  In  that  case  the  defend- 
ant caused  the  repeal  of  the  (lending 
amendm^ts  and  enacted  another,  which  is 
known  In  the  record  as  section  32  and  pur- 
ported to  become  effective  In  June,  1919. 
This  latter  amendment  represents  an  at- 
tempt on  die  part  of  the  defendant  lodge  to 
avoid  thegrounds  of  objection  made  and  nus- 
tftlned  as  against  the  previous  amendments. 
The  plalntiflb,  being  members  of  the  defend- 
ant lodge,  bring  this  suit  to  refitrain  the  en- 
forcement of  the  latter  amradment  on  the 
ground  that  It  Infringes  upon  the  adjudica- 
tion already  had.  The  plaintUTs  are  62  lo 
number,  and  purptMrt  to  r^resent  80  other 
certificate  holders  itfmllarly  situated,  all  of 
whom  are  included  In  the  class  which  was 
represented  by  the  plaintiff  in  the  former 
suit  The  real  question  In  this  case  is: 
Does  the  new  by-law  meet  the  objections 
which  were  considered  and  condemned  In  the 
former  case,  or  does  it  run  counter  to  the 
adjudication  therein)  Two  opening  briefs 
are  presented  by  the  appellant  One  is  pre- 
sented by  new  counsel,  who  were  not  on  the 
brief  In  the  former  case.  The  usefulness  of 
this  brief  Is  greatly  Impaired  by  the  fact 
that  It  is  mainly  devoted  to  a  condemnation 
of  the  former  opinion.  The  day  of  rdiearlng 
is  past,  and  the  former  opinion  la  now  aa 
binding  upon  ua  aa  It  is  upon  the  litigants. 
If  It  wetB  not  we  are  still  convinced  of  the 
soundness  of  our  former  holding 

[1 1  Specific  errors  are  assigned  on  raUngn 
In  the  admission  and  redectlw  of  teatimmy. 
TbSa  Is  an  equity  case.  All  offered  evld«ice 
becomes  a  part  of  the  record,  regardless  of 
any  specific  rulings  of  the  trial  court  as  to 
Its  admissibility.  We  give  consideration  to 
sudi  of  the  evidence  as  was  admissible  and 
ignore  that  which  was  not  The  proposition 
towards  whtdk  sudi  evidence  was  directed 
was  settled  In  the  former  suit    This  was 
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that  the  defendant  was-  precluded,  under 
section  1741,  from  showing  the  oontentu  of 
the  application  which  preceded  the  issuance 
of  certificates  to  the  req;>ectlTe  plainttfTs,  be- 
cause such  application  was  not  attached  to 
the  certificates  as  required  by  the  statute. 
The  second'  brief,  presented  hy  the  same 
coimsel  as  appeared  upon  the  former  trial, 
fairly  presents  what  we  deem  to  be  the  con- 
trolling and  only  question  In  the  case,  which 
question  we  have  already  stated.  As  in  the 
former  case,  so  In  this,  the  plaintiffs  stand 
In  court  upon  their  original  contract  of  in- 
surance as  represented  by  their  certificates. 
These  ctttlflcates  were  not  made  subject  to 
subsequent  by-laws,  which  might  materially 
aXtw  their  ctmtract  rights.  In  the  former 
case  we  held  lhat  the  subsequ^t  by-laws 
then  and  there  under  attack  did  purport  to 
interf&re  matwlally  with  the  contract  rights 
oi  the  complaining  idalntUb. 

Three  particular  grounds  of  oonidaliit 
were  sustained:  d)  The  division  of  the 
memb^shlp  of  the  ord»  into  two  distinct 
classes,  A  and  B;  (2)  the  fixing  of  a  level 
rate  premium  to  be  paid  by  the  plaintiffs, 
whlc2i  was  based  upon  their  then  age,  and 
in  total  disregard  of  the  age  at  wbldi  re- 
spectively they  became  members  and  of  th^ 
continutng  memb^shlp  for  the  previous  25 
or  30.  years;  (3)  the  change  of  the  funda- 
liienta}  diaracter  of  the  kind  of  insurance 
contracted  for  by  the  plaintifCa,  In  that  the 
liability  fbr  mutual  assessmnits  for  death 
losses  only  was  changed  Into  a  liability  for 
old-line  Insurance,  which  provided  not  only 
for  the  payment  of  current  death  losses  but 
also  for  the  building  up  of  large  reserve 
fund. 

In  order  to  meet  the  first  of  the  above 
f^ecificatlons  the  defendant  lodge  repealed 
Its  offending  by-laws  and  abolished  classes 
A  and  B.  ^V^th  a  view  of  meeting  tlie  sec- 
ond specification  the  defendant  drew  upon 
its  reserve,  and  placed  to  the  credit  of  the 
respective  certificates  of  the  plaintiffs  the 
sum  of  $500  each.  The  effect  of  this  action 
was  to  give  to  each  certificate  of  the  respec- 
tive plaintiffs  upon  the  books  of  the  defend- 
ant lodge  a  paid-up  value  of  $500.  For  the 
remfllning  $1,600  provided  by  the  face  of  the 
certificates  It  fixed  upon  a  premium  rate  of 
$11.85  per  month  as  being  the  actuarial  es- 
timate of  the  cost  of  carrying  $1,500  of  in- 
surance upon  the  life  of  each  of  the  plain- 
tiffs at  the  age  attained  by  Mm.  We  accept 
this  action  as  a  good-faith  effort  on  the  part 
of  the  officers  of  the  lodge  to  meet  and  to 
Avoid  Boch  second  specific  objection.  Wheth- 
er the  credit  of  $500  was  a  sufflcl«it  credit 
the  record  does  not  disclose ;  that  la  to  say 
ft  contains  no  data  from  which  sudi  question 
could  be  determined.  We  shall  have  no  oc- 
casion to  Inquire  further  Into  that  feature, 
«:cept  as  it  is  incidentally  Involved  In  our 
con8id«titlon  of  the  uezt  point   The  re- 


maining question  lnT<ATes  the  third  of  the 
above  spedflcatlons.  Has  that  objection 
been  removed?  Is  the  defmdant  now  i)ro- 
posing  to  assess  the  plaintiffs  iu>on  the  basis 
of  the  curroit  mortality  of  the  md&c,  as 
provided  by  their  c»tlflcate8?  Or  Is  it  pro- 
posing to  assess  the  plaintiffs  upon  the  basis 
of  payment  of  all  currmt  death  losses  and 
also  an  additional  sum  for  the  purpose  of 
building  up  a  reserve,  whUh  ree^e  Is  to 
outlive  the  respective  plaintiffs  and  pwhaps 
to  be  avallnble  after  their  death  tor  the 
payment  of  their  own  death  iossesT 

We  held  In  the  former  case  tbaX  the 
change  from  the  mutual  insurance  nnaonn 
ment  plan  to  the  plan,  of  old-line  insurance^ 
whereby  a  premium  was  fixed  so  as  to  pro- 
ject the  ultimate  cost  ot  the  Insurance  Intv 
the  far  future,  and  to  provide  thereby  not 
only  for  present  current  mortidlty  but  for 
the  building  up  of  a  reserve  to  meet  buc3i 
ultimate  cost  in  the  future  was  a  fundamen- 
tal change  in  the  plan  of  insurance  and  was 
therefore  not  permlsslbla  That  the  plan 
adopted  la  a  sound  one  niay  be  assumed. 
Nevertheless  it  cannot  be  Imposed  upon  Uw 
plaintiffs  without  their  ecmaait  la  our 
fomaer  opinion  we  aaid: 

"Mutnal  insurance  has  Its  own  oataral  Umi- 
tations.  It  Is  not  the  aqoivalent  of  what  la 
neoally  known  aa  *old-Iine'  inanranee.  It  can 
give  no  guaranty.  It  has  no  assets,  and  is  en- 
titled to  none.  Whatever  it  collects  belonga  te 
some  beneficiary  of  a  death  loss.  It  has  the 
merit  of  cheapness  and  the  demerit  of  uncer- 
tainty. It  la  something  less  than  absolute 
insurance.  Its  cheapness  is  attractive,  and 
the  real  value  of  it  is  often  more  than  com- 
mensurate with  its  cost.  The  defendant  order 
is  one  of  the  time-honored  orders  of  that  kind. 
It  baa  been  a  real  boon  to  thouaands,  and 
ought  to  so  continue  for  many  years  to  come. 
We  are  told  that,  when  it  first  came  Into  being, 
it  simply  was  en  undertaking  by  approximately 
2,000  persons  that,  while  his  membership  con- 
tinued, each  would  pay  a  dollar  to  the  bene- 
ficiary of  every  death  loss.  Such  an  undertak- 
ing could  hardly  be  allied  insurance,  in  the 
*old-line'  aenae;  but  mutual  losarance,  never- 
thelesa,  it  was." 

The  amended  by-law  of  June,  1919,  did 
not  purport  in  terms  to'  teBtore  the  mutual 
Insurance  assessment  plan.  In  our  former 
opinion  we  said: 

"While  the  by-Iawa  prior  to  1911  fixed  a  rate 
'  of  assessment,  there  never  was  any  llmitatlni 
in  the  by-laws  as  to  the  number  of  asaesamenta 
which  might  he  levied  at  such  rate.  So  far  as 
the  constitution  and  by-laws  were  concerned, 
the  only  limitation  upon  the  number  of  assess- 
ments was  determined  by  the  number  of  deatlia. 
The  power  of  the  order,  therefore,  to  make 
sufficient  assessments  to  cover  the  death  loaaes^ 
was  ample  nnder  the  by-laws." 

[2]  The  assessment  of  the  respective  plain* 
tiffs  prior  to  1911  had  been  $3.85  a  month. 
Responding  to  that  part  of  our  opinion 
above  quoted,  the  defendant  lodge  Impoeed 
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tbree  aaseiamentB  per  month  of  98.86- eadL 
This  was  the  method  adopted  for  the  pur- 
pose of  ImpoBlng  a  pranlnm  ot  (U-BS  per 
month.  The  total  amount  of  pronlum  per 
month  thus  fixed  was  ascertained  by  the 
computatloa  of  the  actuary  as  to  the  cost  of 
Insurance  on  the  old-line  plan,  which  in- 
dudes  the  balldlng  up  <tf  a  reserve.  In  our 
former  opinion  we  held  that,  under  sections 
1822  and  1S23  of  the  Code,  power  was  con- 
ferred upon  the  defendant  lodge  to  make 
sufhdait  assessments  to  cover  the  death 
losses  of  Its  members.  There  Is  no  Ibnlta- 
tlon  in  the  statute  nor  in  the  certificates  of 
the  plaintlfrs  of  the  power  of  the  defendant 
lodge  upon  the  number  of  assessments  which 
It  may  make,  If  they  are  required  for  the 
payment  of  death  losses.  The  mere  fact, 
therefor^  that  the  defendant  lodge  made 
three  assessments  In  a  month  instead  of  one 
does  not  of  Itself  condemn  its  action.  The 
controlling  consideration  which  the  defend- 
ant se^s  to  have  Ignored  Is:  What  was 
the  current  mortality  of  the  order?  Did  the 
defendant  assess  these  plaintiffs  in  greater 
amounts  than  were  necessary  to  pay  actual 
death  losses?  The  only  data  In  the  record 
which  tends  to  furnish  an  answer  to  these 
questions  is  that  after  the  enactment  of  the 
amended  by-law  of  1911  the  defendant  began 
to  build  up  a  reserve,  and  that  such  reserve 
had  steadily  grown  until  in  the  year  1919  It 
amounted  to  more  than  |l,00O,O0O. 

These  plaintlffii.had  contracted  for  mutual 
assessment  Insurance.  Under  that  plan  each 
was  liable  to  pay  assessments  for  the  death 
of  all  members  predeceasing  blm.  Neither 
he  nor  his  estate  would  be  liable  tor  assess- 
meAt  on  any  death  loss  occunrii^  attet  hts 
decease.  Nether  was  he  required  to  pay 
any  part  of  his  own  death  loss  by  leaving  a 
reserve  fund  for  that  purpose.  It  Is  mast 
fest  from  this  record  that  the  premiums 
invpoaed  to  be  exacted  from  the  respective 
plaintiffs  were  predicated  upon  the  basis  of 
building  up  a  res«ve  In  addition  to  the  pay- 
ment of  current  death  losses.  The  record 
does  not  ctmtnln  the  data  which  would  co- 
able  a  computation  of  the  amount  which 
could  properly  be  assessed  against  these  re- 
spective plaintiffs  for  the  s<de  purpose  of  pay- 
ing death  losses.  The  liability  for  actual 
death  losses  most  neoeaBaxily  be  apportioned 
by  some  ratio  upm  all  the  members  of  the 
order ;  and  In  so  far  as  it  might  become  a 
practical  necessity  to  antidpate  the  mortal- 
ity to  some  extent,  the  rate  of  such  mortal- 
ity should  be  based  upon  the  average  mor- 
tality of  the  entire  membership. 

[3]  It  is  urged  upon  us  in  argument  that 
in  our  former  opinion  we  mlstakraly  as- 
sumed that  the  mutual  assessments  provided 
for  under  the  certificates  were  based  upon 
post  mortem  consideration  of  death  losses, 
whereas  in  truth  they  were  based  upon  ante 
mortem  estimates.  The  claimed  ''^"t^"''t*»" 


Is  not.  In  our  judgment,  a  matwial  me  for 
our  present  purposes.  Theoretlcallyt  at 
least,  all  assessments  for  death  losses  are 
made  itoat  mmrtem.  It  Is  undoubtedly  true 
that,  as  a  practical  business  metliod,  ante 
mortan  estimates  are  made  of  probable 
deatti  lasses,  and  these  becnne  the  ivactical 
basis  of  the  assessmeDts.  The  fundamental 
prlndite  Involved  Is  the  same  either  way. 
Successive  ante  mortem  estimates  adjust 
themselves  to  eadi  other  and  each  successive 
one  tenda  autwnatlcally  to  correct  the  de* 
fldency  or  excess  of  prevloua  ones.  The  fact 
r^alns  that  the  ultimate  legal  liability  of 
the  oertiflcate  boldw  is  predicated  upon  ac- 
tual death  losses  already  accrued.  It  ought 
not  to  be  difficult,  much  less  should  it  be 
deemed  impossible,  to  determine  the  actual 
mortality  in  the  membership  at  this  lodge 
and  to  predicate  thereon  the  measure  of  lia- 
bility of  the  respective  i^aintlffs  to  assess- 
ment This  is  the  kind  of  insurance  they 
oontracted  for.  They  are  neither  entitled 
to,  nor  liable  for.  anything  more  or  betten 
This  was  our  adjudication  in  the  former  case. 
In  this  respect  the  defendant  lodge  has  not 
conformed  to  such  adjudication.  It  follows, 
of  necessity,  that  the  new  by-law  of  June, 
1918,  cannot  be  oiforced  as  against  these 
plaintiffs,  and  that  relief  by  injunction  was 
propv ly  awarded. 

[4]  As  to  the  decree  actually  entered,  we 
are  in  some  doubt  as  to  whether  it  may  not 
be  objectionable  in  form.  In  that  it  Is  capa- 
ble of  a  construction  not  warranted  by  the 
reciHd.  By  the  last  clause  of  the  injunction 
decreed,  (he  def^dant»— 

"are  perpetually  enjoined  and  restrained  from 
paasiQK,  adoptios,  or  enacting,  or  attempting 
to  pass,  adopt,  or  enact,  laws  or  rules  increaa- 
ing  the  plaintiffs'  rates  of  assessments  or  the 
amounts  payable  them,  or  harrassing  or 
attempting  so  to  do  as  lon^as  one  assessment 
per  month  together  with  the  amount  of  assets 
in  the  hands  of  the  defendant  aasodation  ara 
sufficient  to  meet  the  amounts  due  and  payable 
to  beneficiaries  on  acconnt  of  deaths  of  mem- 
bers of  the  association  occurring  prior  to  the 
time  of  the  making  of  said  assessment.** 

The  reference  ttienin  to  the  "assets  In  the 
hands  of  the  defendant  amodatlon'*  as  be- 
ing available  for  payment  of  death  losses, 
and  as  a  protection  to  plalntUbi  against  fur- 
tlier  assessmmts  until  niA  assets  are  ex- 
hausted, is  capable  of  a  construction  which 
would  award  to  the  platntiIBB  greats  relief 
than  th^  are  entitled  to.  While  we  find 
that  the  rate  ot  premium  proposed  by  Uie 
defendants  against  the  plaintiffs  would  re- 
sult in  the  building  of  a  reserve  fund,  and 
that  such  rate  as  applied  to  the  other  mem- 
bership has  resulted  in  building  up  a  large 
reserve  fund,  ik  does  not  follow  that  plain- 
tiffs are  entitled  to  the  beneBt  of  the  reserve 
fund  thus  built  np  from  the  premiums  paid 
In  by  the  other  members ;  that  Is  to  say,  the 
plaintiffs  have  never  sid>piitted  to  the  In- 
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creased  premium  rate,  and  they  liare  been 
protected  in  reftual  by.  the  prerioos 

ud  preBent  adjndlcattons.  They  have  con- 
tinued to  pay  the  old  rate  of  $3^  a  mtmth 
and  no  more.  It  does  not  appear  that  any 
reserre  has  resulted  from  this  premium  rate 
since  1911.  This  rate  was  adopted  -and  ac- 
quiesced In  20  years  a«o  trndor  the  original 
plan  -of  liahlllty  to  aBsessmeot  for  death 
losses  only.  This  rate  therefore  is  presump- 
tively the  appropriate  rate  for  the  payment 
t>f  the  death  losses.  There  Is  no  burden  up- 
«n  the  deffflidants  to  Justify  this  rate.  The 
plaintiffs  ther^ore  are  In  no  position  to  de- 
mand that  they  be  protected  against  the 
iiayment  of  the  old  premium  rate,  presump- 
tlvely  necessary  for  the  payment  of  current 
death  losses,  by  the  use  of  the  ^esmt  re- 
serve to  which  they  have  not  Jn  fact  con- 
tributed. What  the  plalntUfs  are  aititled  to 
as  against  the  other  membership  is,  not 
that  they  may  take  the  benefit  of  the  reserre 
thus  buUt  up  by  the  others,  but  that  the  en- 
tire membership  shall  respond  to  Its  pro  rata 
share  of  current  death  losses,  regardless  of 
the  additional  sums  which  they  may  volun- 
tarily'pay  In  for  the  purpose  of  a  ree^e. 

There  Is  also  a  provision  In  the  Injunction 
decreed  enjoining  the  d^oidants  from  mak- 
ing three  assessments  a  month  and  confining 
them  to  one  assessment  per  month.  As  we 
have  already  Indicated,  the  controUlng  con- 
sidoratlon  is  not  the  number  of  assessmmts 
that  may  properly  be  made  against  these 
j^alntUfs.  There  Is  no  legal  limitation  upon 
tile  mere  number.  Assessments  suffldeDt  in 
number  and  amount  to  pay  current  death 
losses  may  be  mada  If  fbr  Oia  porpoea  of 
audi  call  it  should  become  neceemry  here- 
Btter  to  increase  the  number  or  amount  of 
the  assessments,  the  defendants  would  have 
BuCh  power.  Butthe  burden  of  Justl^lng  the 
increase  up<m  sudi  ground  would  be  upon 
them.  Otherwise,  the  presumption  that  the 
old  rata  was  sufficient  would  continue  and 
does  oontlnae  to  the  present  time  for  the 
purpose  of  ttils  adjudication.  We  diould 
not,  howevo;  prejudge  the  future  neoesal- 
tlea  of  the  defendant  asBOdaUon  in  tbat  re* 
gard. 

With  the  modification  here  indicated,  the 
decree  entered  bellow  1b  affirmed. 

STEYEa^S,  a  J.,  and  WEAVER.  PRES- 
TON, ARTHUR,  and  FAVILLB,  JJ.,  concur. 


la  re  WATENPAUQH'8  WILL.   (No.  84252.) 

(Supreme  Cmat  «C  Iowa.  Jan.  17.  1922.) 

I.  Wills  «=>552(l)— ConstraH  In  eatlrsty  to 
daternlae  wlMtber  property  beqaeathed  pasa- 
as  to  heirs  of  pradeceaMd  devisee. 

Under  Code,  |  8281.  providing  if  a  devisee 
di*  before  the  testator  his  heirs  shall  inhe^ 


the  property  devised  to  him,  unless  from  the 
terms  of  the  will  a  cffiotrary  iattut  is  mani- 
fest, in  determining  wlwthcr  property  be- 
queathed under  a  will  passes  to  the  heirs  of  a 
predeceased  legatee,  the  will  must  be  construod 
in  Its  entire^,  and  as  though  predeceased  devi- 
see had  in  fact  snrrired  the  testator. 

2.  Desoeat  aa«  dIstrilMtloB  •=»I2— Wills  ^ 
d32(l)~WWow  held  to  take  uader  will  de- 
vise being  different  from  statutory  share; 
heirs  of  predeeeased  devisee  hsld  te  take  se 
much  of  estate  beqaeatbed  a*  existed  at  tea- 
tatoT's  death. 

Wliere  a  testator  devised  an  eqttsl  mtdivid- 
ed  one-third  of  his  property  to  bis  wife  and  by 
a  later  item  gave  hex  a  life  estate  in  the  re- 
maining  two-tUzds,  had  the  wife  survived  tes- 
tator she  woold  have  obtained  under  the  will 
more  tbao  tbe  share  allowed  under  the  statute 
of  descent,  and  the  rule  that  a  devisee  of  tbe 
same  share  she  would  have  taken  as  heir  tskes 
by  descent  does  not  apply,  and,  having  prede- 
ceased testator,  her  heirs  are  entitled,  under 
Code,  i  3281,  to  at  least  so  mach  of  tiie  estste 
bequeathed  to  the  predeceased  wife  as  was  in 
ezlstenee  and  avaUatde  to  them  at  the  time  of 
teatator's  death. 

Weaver,  De  Oralis  and  Freaton,  JJ.,  dissent^ 
teg. 

Appeal  from  District  Court,  Fayette  Coun- 
ty; W.  J.  Springer,  Judge. 

Action  for  the  constructloiL  ot  ft  wilL  The 
petltlonerB  appeal.  The  taota  are  atated  lu 
the  opinion.  Affirmed. 

H.  P.  Hancock,  of  West  Ttalon,  for  appel- 
lants. 

W.  J.  Rogm  and  Alnaworth  ft  Antea,  all  oC 
West  Unl(m,  for  app^lees. 

FAVILLID,  J.  The  teBtator,  J.  B.  Watan- 
paui^,  died  AprU  4.  lAie.  leaving  a  last  will 
and  testament  dated  January  SO,  1901.  IbB 
said  testator  had  been  twice  married.  By 
bis  first  wife,  he  had  two  children,  the  vpgelL- 
lants  herein.  Some  time  aftw  the  death 
Ills  first  wlfa^  the  testator  remarried,  the  sec- 
ond wife's  name  being  Neva  Watmpaui^. 
This  marriage  occurred  some  time  prior  to 
the  execution  of  tbe  testator's  wUL  By  his 
second  wife  be  had  three  children,  the  aniai- 
leea  her^  The  said  Neva  Watenpangh  died 
some  time  in  the  year  ISll.  Item  2  of  the 
will  of  the  said  testator  is  as  follows: 

"I  give,  devlsq  and  bequeath  onto  my  be- 
loved wife.  Neva  Watenpao^  an  equal  undi- 
vided one-third  of  all  the  property  both  real  and 
personal  of  wbldL  I  may  £e  seised  or  pos- 
sessed, to  have  and  to  hold  the  same  to  her. 
ber  heiTB,  personal  representativeB  and  assigns 
forever.  The  provisions  in  this  will  made  In 
behalf  of  my  said  wife  are  In  lieu  of  dower 
and  of  her  distributive  share  la  my  estate." 

Item  4  iB  as  follows: 

"I  give,  dsTise  and  bequeath  to  my  wife  the 
undivided  two-thirds  of  all  the  propwty  both 
real  and  personal  of  which  I  may  die  seised 
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or  posKued  to  Iwrc  and  to  hold  for  her  dar- 1  *It  It  wdl  settled  that,  when  a  devlee  tai 
ing  her  natanl  life,  m  bo  lopr  u  Bbe  ehall '  o  will  giree  the  eame  estcte  to  the  derteee  that 
remain  my  widow  .the  Income  thereof  to  be  he  would  take  under  the  etatnte  of  deecent  If 


for  the  BUpport  of  herself  and  family.  I  direct 
that  the  undivided  two-thirda  of  the  proceeds 
of  the  sale  of  my  personal  property  i^ter  the 
payment  of  my  debts  shall  be  loaned  upon  real 
estate  mortgages  which  shall  be  a  firat  lien  and 
ample  security  therefor  and  the  income  shall 
be  paid  to  my  wife  during  her  natnral  life  or 
■o  long  as  she  shall  remain  my  widow.  Upon 
the  death  of  my  said  wife  or  upon  her  mar- 
lisgo  then  I  direct  that  the  said  property  shall 
be  divided  among  my  children  living  at  my 
death  share  and  share  alike.  In  case  any  of 
my  (4ifldren  die  either  before  or  after  my  death 
leaving  children  then  the  share  of  Baid  child 
or  diUdren  so  ^ring  shall  be  divided  among 
tbtir  deseoiidanta.** 

It  la  appellees'  contention  that,  under  the 
terms  and  provislotts  of  aald  will,  an  un- 
divided one-tiiird  interest  in  the  estate  of  the 
said  decedmt  descends  to  her  heirs  under 
the  proTlslona  of  section  S281  of  the  Code. 
The  said  section  Is  as  follows: 

a  debase  die  hcfore  ths  testator,  his 
heirs  shall  inherit  the  property  dofised  to  Usi, 
aaleas  tnm  the  tema  of  tlis  will  a  coi^raiy 
fatant  is  nanlfest" 

Under  eectkm  3280,  the  word  "derbi^  1« 
constnied  to  Include  '^wquest,"  and  "devised 
Iwdudea  "legatee,"  and  we  idiall  refer  to  the 
gift  aa  a  derlae  and  the  beneddary  as  a  der- 

The  question  for  trar  consideration  is 
wbetlier  or  not,  nnder  the  terms  and  provl- 
slourof  the  wUl,  the  devise  to  the  wife,  Neva 
Watenpang^i,  was  of  such  character  that  it 
imismn  to  her  heirs,  under  the  torms  of  said 
secfiom  of  the  Code ;  it  b^ng  established  that 
she  predeceased  the  testator.  The  appel- 
lants^ eontwition  is  that  the  devise  to  the 
wife,  Neva,  was  exactly  the  same  share  In 
tha  astate  of  Om  testator  that  she  would 
have  received  under  the  law  had  no  will  been 
execnted,  and  that  because  thereof  she  takes 
by  descent  and  not  by  purchase,  and  that  her 
hdrs  do  not  take  the  share  devised  to  her, 
under  the  provisionB  of  Code,  {  8281. 

In  HcAUlster  v.  McAllister,  18S  Iowa,  245, 
167  N.  W.  78.  w«  said: 

"In  the  absence  of  audi  a  statute,  anch  a  de- 
vise must  have  lapsed,  and  been  disposed  of  as 
intestate  property.  Thia  statute  was  enacted 
ta  obviate  that  result,  and  to  substitute  in 
place  of  the  devisee  those  persons  'who  would 
prenunably  have  enjoyed  the  benefits  of  such 
devise  had  the  devisee  sorvived  the  deaUi  of 
Oe  testator  and  died  immediatdy  afterwards.' " 

Our  inq[uiry  Is  wbethw  or  not,  under  the 
will  in  question,  the  devise  lapses,  or,  does  it 
pass,  under  the  statute,  to  the  heirs  of  the 
predeceased  devisee? 

In  Herring  v.  Herring,  187  Iowa.  BSS,  174 
M.  V.  864,  w«  saldt 


there  were  no  will,  the  beneficiary  in  each  case 
still  takes  the  'worthier  title'  by  descent,  and 
not  under  the  will.  Rice  v.  Burkhardt,  130' 
Iowa,  520;  Tennant  v.  Smith,  173  Iowa,  264; 
Oilpin  v.  HoUingsworth,  3  Md.  100,  56  Am.  Dec 
787,  738;  Post  v.  Jackson,  70  Conn.  283, 30  AtL 
151;  Davidson  v.  Koehler,  70  Ind.  898." 

It  is  the  appeUanta'  contentini  that,  under 
the  terms  of  the  will  In  qnestioD  and  under 
the  rule  above  announced,  tha  testator  by  the 
terms  of  his  will  gave  to  his  widow  exactly 
the  share  of  his  estate  which 'die  would  have 
beoi  entitled  to  under  the  statute  ot  descent 
if  there  had  bew  no  will,  and  that,  in  the 
event  she  had  survived  him,  she  would  have 
taken  the  worthier  title  by  descent  and  not 
under  the  will.  If  it  be  true  that^  under 
the  tetixm  and  provisionB  at  the  will,  the  wid- 
ow of  the  testator,  If  die  bad  survived  him, 
would  have  taken  under  the  will '  exaetty 
the  share  in  the  estate  of  the  testator  whIA 
she  would  have  taken  under  the  statute  had 
there  been  no  will,  tbaa  it  follows  that  she 
would  have  taken  sutih  share  by  descent,  and 
not  by  devise  or  purdiase.  Amldlants  coor 
twd  that  the.  Instant  cuw  Is  controlled  by 
our  ruling  In  Tennant  v.  Ebnith,  ITS  Iowa, 
a04, 166  N.  W.  267,  and  Herrlnc  v.  HerrlDA- 
187  Iowa.  683.  174  N.  W.  364. 

In  Tomant  v.  Sml^  snpia.  the  dause  un- 
der condderatlon  was  as  follows: 

"I  give  and  bequeath  to  my  husband,  Jon- 
athan Duncan,  such  share  in  my  estate  as  h* 
is  entitled  to  have  and  reodve  nnder  the  laws 
of  the  state  of  Iowa  in  ease  ha  should  survive 
me." 

We  held  that  und«r  this  provision  of  the 
will,  the  husband  would  take  "exacCly**  the 
provldon  which  die  law  would  make  for  hlin, 
and,  therefore,  where  he  predeceased  the  tes- 
tatrix, his  hdrs  would  not  take  the  share 
so  devised  to  him  under  the  t«nns  of  section 
3281  of  the  Code. 

In  Herring  v.  Herring,  supra,  the  clause  In 
the  wilt  under  consideration  was  as  follows: 

"I  give,  and  bequeath  to  my  hnaband,  Peter 
Rohret,  all  that  share  or  part  of  my  estate,  red, 
peraond  and  mixed,  whldi  would  go  to  him  nn- 
der the  statute  of  distribution  of  this  jestate, 
if  I  shodd  die  intestate,  neither  desiring  to  in- 
crease nor  curtail  bis  said  distributive  share 
or  interest  in  my  estate,  but  intending  to  leave 
him  to  take  Just  so  mneh  as  the  law  gives  to  a 
surviving  husband  fai  oosm  of  intestaiv*'* 

We  held  that  under  this  clause  of  the  will 
the  husband  would  take  predsdy  what  was 
given  him  under  the  statute  of  distribution, 
and,  having  predeceased  the  testatrix,  there 
was  nothing  passed  undw  the  will  to  his 
heirs. 

It  is  apparent  that  In  the  Tennant  Case 
and  In  the  Herring  Case,  the  bequest  was  ex- 
pressly Umlted  to  Oie  exact  ammmt  whidi 
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the  benefldary  would  have  rec^ved  under 
the  laws  of  descent  The  langaage  of  the 
bequest  In  each  case  expressly  provides  in 
effect  that  It  is  the  Intention  to  beqneath  the 
Identical  share  provided  by  the  statutes  of 
the  state.  In  the  Instant  case,  however, 
find  more  In  the  will  than  in  either  of  the 
wills  In  the  cited  cases.  This  will,  like  all 
other  wills,  mnst  be  construed  in  its  entire- 
ty, and,  when  so  construed,  .we  find  that,  In 
addition  to  the  second  Item  of  the  will,  un- 
der the  fourth  Item  of  the  will  the  testator 
gives  to  his  wife  the  use  of  tlie  undivided 
two-thirds  of  all  his  real  and  personal  proj)- 
erty  during  her  natural  life,  or  bo  long  as 
she  would  remain  his  widow.  Had  the  wid- 
ow survived  her  husband,  she  would  have 
taken  an  undivided  one-third  of  all  of  his 
property,  and,  in  addition  thereto,  she  would 
have  taken  the  nse  of  the  remaining  two- 
thirds  of  his  property  for  the  term  of  her 
natural  life,  or  during  her  widowhood. 

[1,2]  For  the  purposes  of  determining 
whether  the  property  bequeathed  under  the 
will  passes  to' the  heirs  of  the  predeceased 
legatee,  it  la  necessary  for  us  to  construe  the 
will  in  its  entirety  and  to  construe  It  as 
though  the  predeceased  devisee  had  in  fact 
survived  the  testator.  We  are  to  determine 
Just  what  the  legatee  would  have  received 
had  she  been  living  at  the  time  of  the  -testa- 
tor's death,  and  in  order  to  do  so  we  must 
read  the  will  in  its  entirety.  "When  this  is 
done,  we  Qnd  that  she  would  have  obtained 
under  the  will  more  than  the  share  allowed 
her  under  the  statute  of  descent,  for,  in  ad- 
dition to  the  one-third  provided  by  law,  she 
would  have  received  the  estate  created  In  the 
remaining  two-thirds  of  the  testator's  prop- 
erty. The  widow,  had  she  survived,  would 
therefore  have  received  a  larger  estate  than 
that  given  her  by  the  statute  of  descent.  The 
will  gave  her  more  than  the  law  wguld  htr\'e 
glv^  her,  and,  had  she  survived  the  testator, 
she  would  have  taken  more  under  the  will 
than  she  could  have  taken  under  the  statute. 
That  being  true,  the  rule  invoked  that  she 
would  take  under  the  law  as  the  worthier 
title  does  not  apply*  and  the  heirs  of  the  pre- 
deceased legatee  are  entitled,  under  section 
8281  of  the  Code,  to  at  least  so  mudb  of  the 
oitlre  estate  bequeathed  to  the  predeceased 
legatee  as  was  in  existence  and  avallalAe  to 
them  at  the  time  of  the  death  of  the  testator. 

We  are  of  the  opinion  that  the  decree  of 
the  lower  court  was  correct  in  awttrdlng  to 
the  heirs  of  Nova  Watenimu^  an  undivided 
one-third  of  the  estate  of  the  testator,  and 
the  decree  of  the  district  court  mnst  there- 
fore be  affirmed. 

STEVENS,  0.  J.,  and  EYANS  and  AB- 
THUR,  J  J.,  concur. 

WEAYEB,  DB  ORAFF,  and  FBESTON, 
7J.,  dissent 


SUTHERLAND  STATE  BANK  v.  FURQA- 
SON  ot  al.    (No.  339(8.) 

(Snprema  Court  of  Iowa.  Jan.  20,  1822.) 

1.  Doadt  «=»2fl(4)-evld«iiee  fuafflelont  to 
show  execntlOB  was  Iniooad  by  throats,  oo- 
orofoD,  or  onduo  InfloaRco. 

Where  a  woman  made  a  will  giving  land  to 
a  granddaughter  subject  to  a  legacy  to  another 
granddaughter,  and  the  granddaughter  given 
the  legacy  and  her  husband  upon  learning  there- 
of protested,  and  at  a  family  conference  at 
which  both  granddaughters  and  their  husbands, 
and  a  daughter  and  a  son,  both  of  whom  were 
experienced  in  bueinesa,  were  present  she  ex- 
ecuted a  deed  conveying  the  land  to  the  two 
granddaughters,  evidence  held  insufficient  to 
warrant  a  finding  that  she  was  persuaded  to 
execute  the  deed  by  any  threat  ooercfon.  or 
undue  inflaence. 

2.  Deeds  «=»72(4)~GranMaaohter  aad  hus- 
band could  appeal  to  yrantor's  seiwa  of  Jus- 
tice without  belsfl  chargealile  with  ladue  ia- 
fluence. 

Where  a  granddaughter  and  her  husband 
discovered  that  her  grottdmoUier  had  made  a 
will  giving  property  to  another  granddan^ter, 
subject  only  to  a  legacy  in  her  favor,  they  had 
a  right  to  make  inqnlry  of  the  grandmother  In 
regard  to  the  matter  and  to  reasonably  appeal 
to  ber  sense  of  justice  and  request  her  to 
change  such  disposition  of  her  property,  with- 
out being  chargeable  with  undue  influence  with 
respect  to  a  deed  then  executed  by  her  to  ^e 
two  granddaughters. 

3.  Appeal  and  orror  «S3893(2)— OuesHoot  of 
fact  la  iuft  to  oaacol  deed  datomilood  do 

novo. 

In  a  suit  in  equity  to  cancel  a  deed  for 
mental  Incapacity,  undue  Influence,  and  lack  of 
delivery,  the  Supreme  Court  must  determine 
the  questionB  of  fact  de  novo. 

4.  Deads  «»2I  I  (4)— Proof  of  Mental  laoapaol> 
ty  and  iRdDo  lallaom  nuat  bo  oloar  mad  ooa- 
vlaclao. 

In  an  action  to  set  aside  a  deed  for  men- 
tal iucapadty  and  undue  influence,  the  proof 
must  be  clear,  cosvlnong,  and  satisfactory  that 
the  instrument  is  not  the  free  and  voluntary 
act  of  a  person  possessed  of  sufficient  mentality 
to  have  executed  It  intelligently. 

5.  Deeds  $=>I96(3)— Burdea  or  party  suing 
for  cancellation  to  establish  meatal  Incapacity 
and  undue  Influence. 

In  an  action  to  set  aside  a  deed,  the  burden 
of  proof  is  on  plaintiff  to  prove  the  undue  in- 
fluence and  mental  incapacity  alleged  by  him. 

6.  Deeds  €=»72(l)— Execution  at  suggestion  or 
request  of  grantee  does  not  establish  undue 
Influence. 

That  a  deed  Is  executed  at  the  Buggestion 
or  request  of  the  grantee  win  not  establish  un- 
due* influence  unlesB  the  freedom  ot  will  of  the 
grantor  Is  overcome  and  the  wOl  of  another 
substituted  therefor. 
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7.  Demfs  <3»58(3)— Mantal  capacity  may  exist 
thoHsh  orantor  hat  not  eapaelty  to  do  bna)- 
ROis  generalty. 

Montal  capacity  to  diepose  ol  property  by 
de«d  may  exist  even  tbough  there  be  do  longer 
mental  or  physical  capadty  to  do  business 
generally  because  of  old  age  and  the  consequent 
Impairment  of  physical  powers,,  forgetfalness, 
etc 

8.  Deeds  «=92it(l)— EvMsnca  Insafflelant  to 
show  meatal  laeapaolty. 

In  a  suit  to  cancel  a  deed  from  plaintiff's 
ward,  a  woman  93  years  old,  to  her  grand- 
daughters, evidence  held  insufficient  to  show 
mental  incapacity. 

AiK>eaI  from  District  Court,  Chert^ee 
Connty;  0.  G.  Bradley,  Jadga 

Suit  in  equity  tor  cancellation  of  a  deed 
made  by  Jane  A.  Bailey  to  Jamie  B.  Mc- 
Gnlla  and  Maud  G.  Furgason,  app^nts,  of 
a  quarter  section  of  l^nd,  on  tbe  grotmda 
that  the  grantor  was  mentally  lncomi)etent 
to  erecate  the  deed,  Uiat  the  deed  waa  se- 
GDied  undue  Influence,  knd  Umt  the  deed 
was  never  delivered.  The  facts  appear  In 
the  ofdnlpn.  Decree  vas  entei^  canceling 
the  deed.  The  grantees  In  the  deed  appeal. 
Reversed. 

Molyneux,  Blaber  &  Meloy,  of  Cherokee, 
for  appellants. 

Walter  McCnlla  and  Herrlift  &  HwrldE, 
all  of  Cherokee,  tm  appellee. 

FAVILLE,  J.  [1]  The  questions  present* 
ed  tor  our  determination  are  largely  ques- 
tions of  tact  The  law  in  cases  of  tills  char- 
acter la  well  established.  We  are  confront- 
ed with  the  not  unusual  sttuotlon  where  an 
att«npt  la  made  to  set  aside  a  deed  executed 
by  an  elderly  person  on  the  familiar  twofold 
ground  of  an  alleged  want  of  m^tal  capac- 
ity to  execute  the  deed  and  a  claim  of  im- 
due  Influence,  The  action  Is  brought  by  a 
guardian.  The  record  discloses  that  Cyren- 
us  Bailey  and  his  wife,  Jane  A.  Bailey,  lived 
on  a  farm  In  Cherokee  <»>unty,  Iowa,  and 
were  the  parents  of  seven  children.  One  ot 
the  Bailey  daughters,  Emma,  married  a  man 
by  the  name  of  Hinds  and  lived  In  the  state 
of  Texas.  Emma  Hinds  died,  leaving  snr- 
TlTing  her  two  daughters,  who  continued  tor 
some  time  to  live  with  their  father,  but  final- 
ly, at  the  solicitatiou  of  the  elder  Bailey, 
came  to  Cherokee  county,  Iowa,  to  live  with 
their  grandparents  on  the  farm  In  question. 
These  daaghters  have  each  since  married 
and  are  the  defendants  Maud  C.  Furgason 
and  Jainle  E.  McCulta.  While  living  on  the 
place  with  tbelr  grandparents,  Jennie  did 
most  of  the  housework.  Maud  taught 
school  a  portion  of  the  Qme  and  helped  with 
the  housework  when  not  teaching,  and  when 
she  was  teaching  she  paid  her  grandmother 
for  her  board  and  Jennie  was  paid  $2  a  week 
for  her  service.  Maud  married  in  1000  and 


moved  from  the  farm.  Jennie  continued  to 
live  with  the  old  people  thereafter,  and  was 
Bubaequently  married,  and  has  continued  to 
reside  on  the  farm  ever  since.  The  old  gen- 
tleman died  In  1905,  and  after  bis  death  the 
widow  left  the  farm  and  went  to  live  with 
some  of  her  children,  residing  part  of  the 
time  with  a  son  Asa,  and  at  the  time  of  the 
transactions  Involved  in  this  suit,  was  liv- 
ing with  her  daughter  Mrs.  Flinders. 

On  March  10.  1898,  Cyrenus  Bailey  exe- 
cuted a  deed  to  the  quarter  section  of  land  In 
controversy  to  his  wife,  Jane  A.  Bailey. 
This  deed  was  not  recorded  until  the  25th 
day  of  August,  1919.  On  October  13,  1904. 
Jane  A.  Bailey  made  a  will  by  the  terms  of 
which  she  provided  for  the  payment  of  $1,- 
000  to  the  granddanghtor  Maud  Furgason. 
and  made  the  payment  of  the  same  a  lien 
upon  the  real  estate  In  controTsrsy.  She  de- 
vised tha  said  real  estate  to  Jennie  McCulla, 
subject  to  the  dower  interest  of  her  husband 
in  the  event  that  he  should  surrive  her.  Dur- 
ing the  summer  of  1919  there  were  sevwal 
conversations  between  Mr.  and  Mra  Furga- 
son and  Mr.  and  Mrs.  McCulla  in  regard  to 
the  property.  McCulla  claimed  to  Furgason 
that  he  could  hold  the  property  by  adverse 
posseeston,  and  Fni^son  learned  through 
Asa  Bailey,  son  of  Cyrenus  Bailey,  that  a 
will  had  been  made  by  Mrs.  Bailey  by  the 
terms  of  wblcli  Jennie  was  to  get  the  farm 
and  Maud  was  to  get  $1,000.  On  the  SOth 
day  «f  Angust,  1019,  Furgason  and  his  wife 
went  to  Sutberlond  for  the  purpose  of  seeing 
Mrs.  Bailey.  At  that  time  the  old  lady 
was  living  there  with  her  daughter  Mrs. 
Flinders.  Furgason  Informed  them  that  he 
and  his  wife  came  for  the  purpose  <xt  talk- 
ing over  affairs  in  regard  to  the  Bailey  prop- 
erty, and  Mrs.  Flinders  tald  that  sbe  vrould 
rather  that  the  matter  would  not  be  dis- 
cussed until  the  brother  Asa  could  get  therft. 
She  Immedlatdy  called  Asa  over  the  tele- 
phone, and  he  came  down  to  the  Flinders 
house.  This  was  in  the  torraom.  Furga- 
son and  his  wife  went  home  with  Asa  to 
dinner.  There  was  little  conversatloB  tai  tiie 
presence  ot  Mrs.  Bail^  in  the  tonnotm.  In 
the  aftetooon  the  two  Furgasons.  and  Asa 
Bailey  returned  to  the  Flinders  home  and  In 
the  mesntlme  Asa  had  tdepb<med  to  the 
bank  for  the  caabier,  Mr.  Bark,  and  request- 
ed him  to  come  to  the  Flinders*  liom&  Jen- 
nie McCulla  and  her  husband  were  also  sent 
for,  and  they  came  to  the  ramference.  It 
was  at  this  oonference  tliat  the  deed  In 
question  was  executed.  Various  partial  who 
were  j/ieamt  at  the  time  were  witnesses  up- 
on the  triaL 

Mrs.  Flinders,  a  wftness  tor  the  ^alntiff, 
testified  in  regard  to  the  transaction.  She 
stated  that  Maud  said  to  Mrs.  Bafley: 

"Now,  Grandmother,  Is  it  right  for  Jennie  to 
have  that  farm?  It  is  your  farm.   Is  It  right 


iFor  other  esees  see  same  topio  sod  Kn-NUMBKR  la  alt  Key-Munbared  Dlcesti  sad  ladexaa 
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for  Jennie  to  bare  the  farm  and  me  Jnat 

She  testified  that  she  did  not  remember 
what  her  mother  said  in  response  to  this. 
She  also  testified  that  Mr.  Furgason  was  in- 
sisting that  Asa  Ballejr  and  the  banker  Mr. 
Bark  should  settle  It;  that  he  wanted  It 
setUed. 

With  regard  to  the  threat  of  a  lawsuit, 
Mrs.  Flinders  testified,  referriug  to  Mr.  Fur- 
gason: 

''He  Mid  that  afternoon  that  if  it  wasn't  set- 
tled that  he  was  going  to  bring  an  action 
affidnst  Asa  to  find  out  where  Father's  propertr 
had  gone.  Igio  not  know  whether  it  wae  in  her 
presence,  right  In  front  of  her,  but  she  was 
there." 

The  banker  Jordan  was  called  aa  a  wi^ 
ness  by  the  plaintiff,  and  testified  that  when 
he  went  to  the  house  on  the  day  in  question 
Mrs.  Bailey  spoke  to  blm  wlim  he  went  In. 
He  did  not  remember  what  she  said.  Be 
said: 

"I  don't  remember  who  finally  stated  what 
was  wanted  of  me  that  day.  I  understood  it 
was  her  request  the  deed  was  to  be.  drawn. 
I  don't  remember  whether  Mr.  Furgason  or  Mrs. 
Fnrgason  told  me  the  object  of  the  virtt. 

Did  Mrs.  Bailey  make  any  statement 
when  yon  asked  her  what  you  were  there  for 
-Uiat  you  would  have  to  inquire  of  some  one 
-else,  or  any  words  to  that  effect?  A.  Some- 
'thing  was  said  to  that  effect,  but  I  don't  re- 
member exactly  what  it  was.  ' 

"Q.  Well,  approximately,  as  near  as  you  can 
remember,  what  was  said?  A.  It  leems  to  me 
it  was  something  on  this  order,  'Tou  wiU  have 
to  ask  the  others  what  was  wanted,'  but  I  don't 
tUnk  those  were  exactly  the  words,  but  some- 
thing on  that  Une.** 

TbiB  wttneas  fortiier  testified : 

"I  don't  remember  that  Bfaud  Furgason  spoke 
np  and  said,  *Orandma  wants  to  deed  this  place 
to  Jennie  and  me,  eadi  half,'  or  something  like 
that,  and  that  I  then  said  to  her,  'Is  that 
right,  Grandma.'  ♦  •  •  I  am  quite  sure  I 
did  read  the  deed  to  her,  of  course.  Tes;  I 
took  her  acknowledgment,  and  I  was  very  par- 
ticular to  ask  her  if  it  was  her  own  voluntary 
act  and  deed.  She  said  Tes.'  •  •  •  I  was 
not  at  the  house  over  half  an  hoar  on  the  day 
the  deed  was  signed.  During  that  period  I 
did  not  hear  liOW  Fnrgason  or  his  wife,  Maud 
Furgason,  make  any  threats  to  Grandma  Bailey 
as  to  what  they  would  do  if  she  didn't  give 
them  the  deed  to  the  land.  I  did  not  hear  them 
make  any  threats  about  lawsuits  to  any  one 
elAe  there  in  the  house,  nor  I  did  not  hear 
them  make  any  threata  in  her  presence  as  to  a 
suit  against  Aaa  Bailey  or  Mra.  Flinders. 
Nothing  of  a  threatening,  nature  was  said  in 
my  presence  In  the  bouse,  either  before  or  after 
she  signed  that  deed." 

Furgason  stated  to  Bark  and  Asa  Bail^ 
outside  the  house: 

"I  will  fight  you  untU  hell  freezes  over.  I  am 
telling  you  this  so  you  will  hare  no  uisunder- 
atanc^ig.'*' 


This  statement  was  not  made  la  the  ^es> 
ence  of  Mra.  Bailey,  and  there  is  iu»  ertdfloce 

that  she  ever  heard  oi  it. 

The  witness  Shumway,  who  was  ta  no  way 
interested  In  the  transaction  and  was  called 
in  as  a  witness  to  the  deed,  testified  In  regard 
to  what  took  place  at  the  time.  He  said: 

"The  first  I  remember  of  the  conversation 
there  Mr.  Jordan  says  to  Mrs.  Bailey,  'Did  yon 
send  for  me?'  And  she  turned  him  off  some 
way,  joshed  with  him  a  little,  and  I  ttiink  he 
asked  her  the  second  time  if  she  had  sent  for 
tiim  and  what  she  wanted.  He  asked  her  this 
question,  and  she  put  him  off  the  first  time,  and 
the  second  time  I  think  she  made  the  remark 
she  didn't  know  and  Mrs.  Flinders  says,  'Yes; 
you  do.  Mother;  he  was  called  here  to  execute 
a  deed  wherein  yon  convey  your  home  property 
down  there  where  you  used  to  live,  and  the 
girls  and  the  duldren  lived  with  you,  to  these 
girls,  Maud  and  Jennie,  and  you  are  to  sign 
and  execute  a  deed  conveying  this  property 
to  these  girls  equally;*  and  then  she  says,  Ijow, 
you  better  state  your  caae;*  and  Lew  said  ha 
didn't  feel  like  doing  that.  Mrs.  Flinders  said 
this,  she  Just  said,  Tes;  you  do.  Mother;  It  Is 
to  draw  np  a  deed  for  yon  to  sign.'  It  was 
Mrs.  Flinders  said  to  Mr.  Fnrgason,  *Tou  bad 
better  state  your  case.'  I  think  Mr.  Furgason 
said  he  thought  it  would  be  more  in  place 
for  one  of  the  girls  to  do  that,  and  Maud,  bis 
wife,  started  in,  and  she  was  confused  a  little, 
and  Mrs.  Flinders  spoke  np  and  she  says. 
'Jennie,  maybe  yoa  better  do  that;  you  are  a 
better  talker;*  and  tiien  Jennie  stated  the  case 
very  dearly.  Jennie  said  she  supposed  she 
might  as  wen  go  back  to  the  time  that  they 
were  both  girls  at  the  Bailey  home  on  the  farm, 
and  she  said  she  came  there  to  make  their  home 
there,  and  after  they  bad  been  there  for  a  time 
it  was  the  general  talk  of  the  old  folks,  and 
among  all  of  them,  that  In  time  that  place 
was  to  be  divided  equally  among  the  girls;  she 
said  that  was  the  cnderstandisg,  and  she 
thought  that  was  Maud's  understanding.  She 
said  she  never  knew  anything  different  tOI  she 
took  a  trip  out  West  and  an  aunt  out  there 
says  to  her,  'What  has  happened?'  or  'What  is 
the  reason  that  Maud  doesnt  get  sn  equal 
share  with  yon?"  and  she  said  then,  she  says, 
"That  was  ss  much  a  surprise  as  it  coald  be  tor 
Maud,  because  I  supposed  all  the  time  that  ft 
was  to  be  divided  and  dlTlded  equally,  becanas 
I  know  of  no  reaaon  why  it  should  not  he,'  and 
she  said  when  she  got  bade,  'I  didn't  know  just 
how,  but  I  felt  it  my  duty  to  Maud  to.'  She 
said  this  in  the  presence  of  Jane  A.  Bailey. 
She  said  further,  'We  were  mere  children;  we 
didn't  understand  anything  about  business;  and 
I  says  that  we  should  look  after  Jier  interesta 
and  protect  her  rights;  that  was  a  duty  ha  that 
respect;  and  that  is  why  we  are  altoated  as  we 
are  to-day.*  She  said,  'As  I  mtderstand  1^ 
under  the  present  arrangement;  I  am  the  bow- 
fidary  of  that;  if  it  goes  aeocnding  to  my  de- 
sires and  my  wishes,  it  should  be  divided  equal- 
ly; I  don't  want  any  other  arrangement  but  that 
Maud  should  share  and  share  alike  with  me.' 
It  was  Jennie  said  this.  And  she  says,  'Ben 
isn't  quite  satisfied,'  but  she  said  she  looked 
for  the  harmony  of  the  family,  and  that  had 
some  wdght  with  her,  and  the  justice  and  eqoW 
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ty  a^ealed  to  h«r;  and  the  Mid,  'Wt  wOl  get 
lioBC  some  war/  " 

On  rebuttal  tbiB  evidence  was  denied. 
This  witness  Is  a  business  man  and  outsider. 

Bart,  anothw  outsider,  wbo  was  also  a 
witness  for  the  plaintllC,  teatlfled: 

**I  did  not  hear  Lew  Furgason  threaten  her 
that  day.  He  was  tery  insistent  on  a  settle- 
ment  to  be  made  that  day.  In  the  presence  of 
all  that  was  there  he  said  it  could  just  as  weU 
be  settled  now  as  any  time.  I  do  not  remember 
of  his  making  any  threats.  Aaa  Bailey,  Ann 
I^inderi,  and  myseU  and  all  of  the  others  were 
there  when  be  made  that  statement.  He  came 
r%ht  oot;  did  not  he^tate  when  he  made  it.** 

[f]  We  fiall  to  find  In  the  teattmoiy  any 
evidaice  that  would  Justlfjr  a  finding  that 
the  grantor,  Mrs.  Batley,  was  porsuaded  to 
execute  the  deed  in  quesUon  by  any  threat, 
coercion,  or  undue  Influmce  of  any  kind  or 
cbaracter.  This  transactliHi  was  not  d(nie 
In  a  corner.  There  was  no  att^pt  to  un- 
duly persuade  this  old  lady  to  make  a  deed 
when  she  did  not  wish  to  do  so.  On  ttie  con- 
trary, the  entire  transaction,  from  beginning 
to  end,  was  open  and  aboveboard.  No  one 
can  gainsay  the  fact  that,  whoi  Furgason 
and  hlB  wife  discovered  that  the  grandmoth- 
er had  made  a  will  giving  tJie  propwty  In 
Question  to  Mrs.  McCuUa  and  |1,000  to  Mrs. 
Furgason,  they  had  a  perfect  right  to  In- 
quire of  the  grandmother  in  regard  to  the 
matter  and  to  reasonably  ai^teal  to  her  sense 
of  Justice  and  to  request  her  to  (ihange  mtii 
disposition  of  her  property.  Time  and  again 
we  have  held  that  importunity,  requests,  and 
persuasion  that  do  not  go  to  the  point  of 
overthrowing  the  will  of  a  grantor  or  testa- 
tor are  Insufficient  to  sustain  a  finding  of 
undue  influence.  Certainly,  if  Furgason  and 
his  wife  were  seeing  to  unduly  Influence 
the  old  lady,  they  went  about  It  In  a  strange 
and  unusual  way.  They  called  at  her  home, 
where  she  was  in  the  presence  of  her  adult 
dau^ter,  an  experienced  business  womtfti. 
Th^  talked  to  the  daughter  about  the  mat- 
ter and  acquiesced  In  sending  Axr  the  son 
Asa,  whmn  the  record  shows  wus  a  bnsineas 
man  of  wealth  and  experience.  Furgawm 
and  bis  wife  went  home  with  Asa  to  dinner, 
and  then  they  returned  to  Mrs.  Bailey's  home. 
Asa  himself  summoned  the  banker  Bark,  and 
then  the  people  most  vitally  interested,  to 
wit,  McCuUa  and  his  wife,  were  meat  for, 
fibat  they  might  be  present  at  the  conference, 
and  all  that  took  place  was  done  openly  and 
in  the  presence  of  all  these  parties.  What 
ever  oAot  may  be  pat  upon  tbese  circum- 
stances by  those  most  vitally  Interested  in 
seeking  to  Impeadi  the  deed,  tiie  indispu- 
table facts  show  that  the  conference  was  h^d 
not  raly  In  the  presoiee  of  all  the  Interested 
parlies  and  of  the  dauglMer  Mrs.  Flinders 
and  0ie  son  Asa,  tnt  also  of  ootHdMs. 

We  are  persmded  fkom  ttw  record  ftat 


there  was  a  full  and  c<nnplete  understanding 
between  the  parties  at  the  time;  that  the 
sisters,  Jennie  and  Maud,  were  not  hostile  to 
eadi  other;  that  Joinle  and  her  husband 
fully  understood  all  fbat  was  going  on  and 
by  tlielr  acts,  if  not  by  th^r  express  words, 
acQuiesoed  in  all  that  was  done,  and  that  no 
undue  Influence  or  persuasion  was  exercised 
upon  0ie  mind  of  Jane  Bailey  to  jt^sDade 
her  to  execute  tbe  deed  in  ctmtroversy.  Un- 
due Influence  Is  not  exercised  by  hivlUng  the 
pftrty  moat  vitally  interested  in  the  transac- 
tion to  come  in,  and  not  only  witness  the 
transactloa,  but  to  partldpatei  In  bringing 
about  the  executlott  of  the  instrument  that 
is  afterwards  called  Sn  questloiL  A  transac* 
tlon  of  this  characto^,  conducted  In  a  family 
conference  in  tlie  way  In  which  this  was 
done,  should  not  be  impeadied  upon  stidi  a 
showing  as  is  made  In  this  case  on  the 
ground  that  undue  influence  was  exoKrised. 

II.  The  other  guestioD  in  the  case  Is  the 
usual  and  mdlnary  question  oC  the  mental 
Incapacity  of  the  grantor.  True,  she  was  a 
womem  93  years  of  age,  but  this  fact  alone 
does  not  establish  mental  Incompetency.  Her 
own  testimony,  taken  by  deposition  months 
after  the  transaction,  shows  that  she  had 
mind  sufficient  to  exercise  Judgment,  discre- 
tion, and  dttolce  in  the  making  of  this  deed. 
Witnesses  were  colled  to  testify  to  her  men- 
tal ccHidltlon.  The  son,  Asa  Bailey,  who  had 
lived  close  to  her  for  many  years  and  whose 
relations  with  her  had  betti  v&ty  Intimate, 
and  who  was  a  wltnesa  fw  the  plaintiff,  tes- 
tified: 

"I  am  not  willing  to  say  my  mother  la  of  un- 
sound mind.  She  it  of  sonnd  mind  as  far  hiiA 
as  my  memory  goes.  She  doesn't  know  any  ail- 
ment.  She  Is  perfect,  to  my  mind." 

The  daughter  Anna  Flinders,  with  whom 
the  old  lady  lived  and  wbo  was  also  a  wit- 
ness for  the  plaintifT  in  this  action,  tesUfled 
on  cross-examination: 

'^o;  Mother  is  not  insane;  she  Is  a  loving, 
dear  mother.  She  is  simply  weak  mentallj. 
She  hasn*t  a  partkle  of  insanity  aboitt  her,  not 
a  bit" 

Said  witnesses  testified  on  direct  exami- 
nation: 

"She  lived  in  her  young  days  with  her  parents 
on  the  old  farm  in  New  York.  She  says, 
heart  goes  back  to  my  old  home.'  She  repeats 
things  and  when  she  reads.  I  hear  her  reading 
out  loud.  I  love  to  hear  her  read.  She  reads 
very  weU.  She  is  often  asking  who  Is  passing 
by.  We  have  lived  tliere  fear  years,  and  some 
parties  have  passed  by  three  times  a  day  and 
she  doesn't  know  them.  I  say,  'Mother,  cant 
you  recognise  them  from  their  movements  and 
their  step,*  and  she  says,  ^o.*  That  Is  one 
thing.  In  talking  with  people  her  nsaal  form 
of  greeting  is,  'Where  do  yon  come  from,  where 
did  your  parents  come  frwo,  what  nationality 
was  yonr  father,  and  what  nationality  was 
yonr  aothsr/  She  loves  to  deal  in  nattonaUtlea 
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of  people;  that  Is  the  ordinary  conTersation 
with  most  every  one  she  meets,  even  those  she 
meets  every  day  almost.  I  have  heard  her  ask 
that  same  question  many  times.  Some  of  the 
people  that  come'  to  the  house  quite  frequently 
■he  recognizes.  Some  that  she  has  known  for 
a  long  time.  She  knows  Mr.  Jordan  and  knows 
Mr.  Parker,  and  jnst  «  few  of  them  that  she 
Is  sure  of.  Those  that  she  has  met  Juat  a  few 
times  she  asks  me  who  they  are  when  they 
come  in  to  visit  there.  Whenever  any  one  comes 
in  that  ebe  does  not  remember,  she  asks  me 
who  they  are.  There  is  hardly  a  day  passes 
but  what  some  one  comes  in  she  should  know 
that  ahe  don't  remember  them.  If  some  person 
comes  in  once  a  week  it  all  depends  on  who 
they  are  as  to  whether  or  not  she  would  recog- 
nise them.  She  doesn't  know  all  of  our.  neigh- 
bors. Some  of  them  some  of  the  older  people 
she  knows.  She  doesn't  recocnize  young  peo- 
ple, but  the  older  ODes." 

Mrs.  Warren  testified  for  the  plalntlfl  that 
in  her  opinion  the  grantor  was  of  unsound 
mind,  but  on  cross-examination  she  testified: 

"Wdl,  I  guess  you  would  say  that  my  opinions 
or  reasons  are  based  on  her  forgetfulness. 
The  change  in  conversation  is  forgetfulness. 
She  is  also  childish  in  the  respect  that  she  is 
asking  ao  many  things  over  and  over  again. 
It  Is  the  same  thing  as  the  forgetfuhwn.  That 
is  why  I  say  she  is  of  unsound  mind.  I  would 
not  say  she  wu  insane;  posidvely  not  Con* 
giderlDg  her  age,  she  has  a  bright  brain.  For 
a  woman  of  her  yeara,  she  has  a  very  active 
brain..  If  you  talked  to  her  about  topics  of 
her  ^rlhood,  or  your  girlhood  possibly,  or 
things,  snbjectB,  with  which  ahe  was  familiar, 
she  could  carry  on  a  conversation.  She  can  talk 
about  years  ago  all  right  She  can  talk  about 
religion  or  people  and  carry  on  a  conversation 
with  a  great  deal  of  skill.  She  loves  to  talk 
about  religion  and  argue  religion.  That  was, 
she  la  really  bright  and  entertaining.  1  can- 
not say  whether  she  can  talk  politics.  I  am  not 
a  Judge  on  that  subject.  •  *  •  She  has  quite 
a  sense  of  humor.  Generally  she  is  of  a  bright, 
aunny  disposition.  My  reason  for  saying  she 
is  of  unsound  mind  la  that  she  forgets." 

Lawrence  Flinders  was  a  witness  for  the 
plaintiff  cm  the  question  of  the  grantor's 
mental  capacity,  and  on  cross^amlnation 
be  testified: 

"I  have  known  Mrs.  Bailey  all  my  life.  She 
■eema  to  me  to  be  of  perfectly  sound  mind  in 
every  respect,  except  ahe  is  forgetful.** 

Bark,  who  was  called  as  a  witness  for  the 
plaintUt,  also  testified  on  cross-examination: 

"I  think  she  was  the  only  person  of  that  age 
that  I  have  ever  done  business  with.  She  at* 
tempted  to  discuss  religion  with  me,  but  I  do 
not  discuss  religion.  She  ia  always  jolly  and 
lodes  on  the  bright  side,  or  appears  to,  and 
when  I  visit  with  her  ahe  loves  to  joke  with 
me.  That  is  sincere  with  her;  she  is  that  kind. 
I  think  the  old  lady  is  sincere  all  the  time,  as 
far  as  that  is  concerned.  When  I  converse  with 
her  she  is  always  quick  to  reply,  and  always 
has  a  reidy  ready.  I  think  Ae  has  an  active 
brain.** 


The  cmly  other  witness  for  the  plalntlfT 
who  att^pted  to  express  an  opinion  that 
the  grantor  was -mentally  incompetent  was 
the  witness  Dr.  Nidiols.  He  testified  as  an 
expert  and  gave  his  conclnsi<m  as  follows: 

"I  should  say  she  was  mentally  nnqoaUfied." 
On  cross-examination  he  said; 

"She  is  insane  to  a  degree.  The  form  of 
insanity  is  senility.  Senility  is  a  form  of  insan- 
ity when  you  get  to  the  age  when  they  are  not 
competent  to  transact  their  own  business.  My 
authority  for  the  statement  that  senility  is  a 
recognized  form  of  insanity  la  based  on  the  fact 
that  I  am  a  graduate  of  the  State  University 
of  Iowa.  I  cannot  quote  to  yon  any  medical 
expert  recognized  by  authorities  that  states 
that  senility  is  a  form  of  insanity.  I  have  no 
book  or  treatise  in  mind  that  describes  se- 
nility as  a  form  of  insanity.  I  did  not  specialize 
in  any  manner  in  mental  disturbances  or  dis- 
ease. I  had  no  special  training  in  cases  of 
mental  disorders.  I  do  not  think  I  am  qualified 
as  an  expert  to  determine  the  mental  disorders 
of  a  padent  of  that  age." 

In  behalf  of  the  defendants  Mn.  Mcny 

testified: 

"I  talked  with  her  and  have  had  frequent  <v 

portunlties  to  visit  with  her.  From  my  a^ 
:  qnaiotance,  associations,  and  convetaations 
with  ber.  I  would  say  ahe  ia  of  sound  mind. 
She  is  old  and  a  little  forgetfuL  I  think  ahe 
is  bright  in  her  conversation  for  her  age.  She 
4b  rather  given  to  jokes.  She  doesn't  seem 
to  worry  about  her  conditions,  present  or  fu- 
ture. She  ia  just  a  happy  old  lady.  I'  don't 
know  whether  she  is  more  than  ordinarily 
bright  for  her  age.  I  haven't  known  taj  one 
else  that  old,  but  I  think  she  mnst  be,  I  dionld 
aay  that  she  is  bright" 

Mrs.  John  Bruner,  who  had  known  Mrs. 
Bailey  for  30  or  86  years,  tesUfled: 

"I  should  say  she  was  an  unusuaUy  keen  old 
lady  for  a  woman  of  her  years.  She  is  of  a 
aunny  disposition,  and  quite  religious." 

Frank  Bruner,  witness  for  the  dftfendants. 
w%o  had  known  Mrs.  Bailey  2S  yeass  and 
had  talked  with  hex  and  observed  her,  said: 

"Her  disposition  Is  pleasant.  From  my  con- 
versations with  her,  my  observation  of  her,  I 
would  say  she  was  <rf  sound  mind,  l^ere  is  no 
trace  of  insanity.  She  la  somewhat  forgetfuL 
I  have  never  noticed  any  weakness  of  her 
mbid.'* 

Phlneaa  Mor^  testified: 

"I  am  well  acquainted  with  Mrs.  Bailey. 
There  is  a  warn  friendship  between  ua  as  far 
as  I  know.  I  have  a  sincere  admiration  for 
her.  I  would  aay  she  has  an  excellent  mind. 
She  is  somewhat  forgetfuL  Otherwise  there 
was  nothing  that  I  have  noticed  that  would 
indicate  any  insanity  or  unsoundness  of  mind. 
*  *  *  It  is  my  opinion  she  wouldn't  be  easily 
infiueneed  even  by  a  relative." 

B.  L.  Cobb,  a  witness  who  had  known  Mrs. 
Bail^  for  the  last  10  years,  described  his 
dealings  with  her  and  said: 
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"We  have  diBcoesed  general  topics  In  TiBiting, 
u  one  Dormally  woald  diBcnss.  •  *  *  She 
it  Just  t  kindly,  good-natnred  old  lad;.  Sbe 
is  a  well-preserved  person  for  ber  ace." 

Dr.  Oeoxge  Donohoe,  snperlntendent  of 
tbe  State  Hospital  of  Cherokee,  was  a  wit- 
ness In  behalf  of  the  defendant  He  testi- 
fied as  an  expert  and  In  regard  to  a  personal 
observation  and  exiunlnstlon  of  Mrs.  Bailey. 
He  testified  as  follows: 

"WI17,  I  thought  she  was  of  sound  mind. 
From  my  observation  of  her,  with  the  fact  that 
her  family  phyBician  reports  that  she  has  no 
organic  trouble,  has  a  sunny  disposition,  and 
good  appetite,  I  would  think  she  was  of  sound 
mind.  I  found  her  to  be  a  woman  of  sunny 
disposition.  She  talfaed  about  the  Bible.  She 
had  remarkably  quick  replies  for  any  one. 
From  my  observation  last  Tuesday  I  did  not 
find  any  evidence  of  insanity  or  unsoundness  of 
mind.  Conceding  that  her  condition  was  the 
same  In  August  last  as  it  wan  on  Tuesday  last, 
I  should  say  It  was  sound  mind.  Jane  A.  Bailey 
would  not  be  easi^  influenced  into  doing  some* 
thing  that  she  didn't  wish  to  do  simply  by  love." 

This  witness  was  present  at  the  time  that 
the  deposition  of  Mrs.  Ballear  was  taken  that 
was  used  in  this  case  and  testified  In  part 
in  r^rd  to  his  <rtnerrfttlons  made  at  aald 
time. 

Upon  the  trial  of  this  action.  Mrs.  Bailey 
heraelf  was  a  witness,  and  she  testified  in 
r^rd  to  the  transaction  abont  the  deed. 
Her  depodtlon  was  taken  in  Fbbmary.  1920. 
A  portion  of  her  teaUmony  Is  as  followa : 

**I  was  bom  1826.  I  am  In  my  nlnety-tblrd 
year,  sir.  I  cannot  tell  yon  when  I  was  mar- 
ried. It  Is  ia  the  Bible,  I  gness.  Anna  (speak- 
ing to  a  relative  In  the  house)  can  you  tell 
that?  Twenty-six  as  near  as  I  can  remember. 
My  husband's  name  was  Cyrenus  Bailey.  Is 
that  a  Bible  name?  Yes.  air;  it  is  a  Bible  name. 
I  have  seven  children.  Of  my  children,  Anna 
Flinders  end  Asa  Bail^  are  stlU  living,  and 
they  are  honest,  upright  children;  you  always 
find  them  right  there;  there  Is  no  quibble  about 
them.  Just  thoBe  two  are  married.  I  had 
another  daughter.  Emma,  married  Byron  Hinds, 
and  she  had  two  girls,  Maud  Furgason  and 
Ben  McCulla's  wife,  Jennie  McCnlla.  These 
girls  were  not  bom  around  here.  They  lived 
in  Texas.  Cannot  tell  you  the  name  of  the 
town.  They  came  to  live  with  me.  Their 
mother  died;  she  died  over  In  Nebraska;  she 
lays  there  now.  My  husband  and  I  sent  for 
the  two  i^ls.  They  came  to  live  with  ns  In 
Cherokee  conn^r  and  both  married  there.  On 
the  farm  where  Ben  lives  now.  Maud  Furga- 
son lives  on  the  farm  down  near  where  Ben 
McCulla  lives.  She  lives  on  the  old  home  Fur- 
gason place.  Mrs.  Furgason  has  quite  a  family, 
five  or  six— a  girl  and  four  boys,  I  thiuk.  I*w 
Furgason  came  up  here  last  summer  and  talked 
with  me  about  making  a  deed  to  the  farm.  I 
can't  tell  yon  of  any  threats  he  made  against 
me.  I  don't  think  he  dared  to  do  It  If  he 
made  any  threats,  I  have  forgiven  him.  I 
think  he  made  no  threats.  I  would  not  do  it 
on  any  threats.  I  wanted  that  farm  to  go  jmt 
as  my  hnaband  wanted  it  to  go.   Fathers  and 


mothers  of  children  usually  want  their  prop- 
erty to  go  to  their  children— tyes;  to  their  de- 
scendants. Who  do  I  want  that  property  to 
go  to,  that  farm  down  there?  That  is  a  very 
close  question,  sir.  I  don't  know  as  I  have  got 
headpiece  enough  to  answer  that  question.  I 
don't  believe  I  have;  my  head  is  gone.  I  can't 
remember  who  I  want  that  property  to  go  to. 
My  boy  has  got  enough.  He  don't  want  any, 
and  Mrs.  Flinders  is  well  taken  care  of.  She 
takes  care  of  me;  I  take  care  of  her.  I  bought 
this  (referring  to  the  house  in  which  they  live). 
Tills  is  my  own  property.  Yea;  I  am  well 
taken  aire  of;  my  wants  are  aU  supplied." 

Both  McCulla  and  his  wife  were  witnesses, 
but  neither  testified  that  they  regarded  the 
grandmother  as  at  all  mentally  Incompetent. 

[1-S]  III.  In  cases  of  this  character  we  are 
compelled  to  determine  the  gnestions  of  fact 
de  novo.  Other  similar  cases  Involving  fact 
questions  cannot  materially  aid  us.  but  there 
are  certain  well  recognised  and  established 
rules  that  obtain  In  caa^  of  this  character 
■which  cannot  be  Ignored  or  lightly  set  aside. 
Time  and  again  we  have  declared  that  In 
actions  to  set  aside  a  deed  on  the  grounds 
of  mental  Incapacity  and  undue  inflnence  tb% 
proof  must  be  clear,  convincing  and  satis- 
factory. Evers  V.  Webb,  186  Iowa,  1172.  173 
N.  W.  264;  Bradley  v.  Bradley,  186  Iowa, 
1272,  171  N.  W.  729;  Butters  v.  Butters,  177 
N.  W.  471;  In  re  Will  of  Boyle's,  186  Iowa, 
216,  172  N.  W.  280;  Nixon  v.  Klise.  160  Iowa. 
238.  141  N.  W.  322;  MUnch  v.  Mllnch,  148 
Iowa,  18,  126  N.  W.  937 ;  Altig  v.  Altlg,  137 
Iowa,  420,  114  N.  W.  1056;  Steen  v.  Steen, 
160  Iowa.  266,  151  N.  W.  115 ;  McHalion  v. 
Hasset,  176  N.  W.  707. 

Solemn  Instruments  affecting  the  title  to 
real  estate  are  not  be  disturbed  unless  upon 
such  proof  as  clearly  and  convincingly  es- 
tablishes th&t  such  Instraments  are  not 
the  free  and  voluntary  act  of  a  person  pos- 
sessed of  sufficient  mentality  to  have  execut- 
ed the  same  Intelligently.  The  burden  of 
proof  Is  upon  the  plaintiff  to  prove  the  un- 
due Infiuence  and  the  mental  Incapaclly  al- 
leged. ZInkula  V.  ZInkula,  171  Iowa,  287, 
154  N.  W.  158;  Perkins  v.  Perkins,  116  Iowa, 
253,  80  N.  W.  55 ;  Dean  v.  Dean.  131  Iowa, 
487,  108  N.  W.  1051;  Reeves  v.  Howard,  118 
Iowa,  121,  01  N.  W.  SOG;  Gates  v.  Cole.  137 
Iowa,  613, 115  N.  W.  236;  GUmore  v.  Griffith. 
187  Iowa,  327,  174  N.  W.  273;  Vannest  v. 
Murphy,  135  Iowa,  123,  112  N.  W.  236; 
Brackey  v.  Brackey.  161  Iowa,  00,  130  N. 
W.  370. 

[fl]  We  do  not  tblnk  the  app^ee  has  car* 
rled  such  burden  elttier  with  regard  to  un- 
due infiuence  or  mmtal  incapacity.  Onr 
pronouncements  on  these  propositions  are  not 
infrequent  nor  obscure.  With  conslatau^ 
we  have  repeatedly  declared  that,  If  a  deed 
or  win  Is  executed  at  the  suggestion  or  re- 
quest of  the  grantee  or  devisee,  such  fact 
will  not  establish  undue  Influence  unless  the 
freedom  of  the  will  of  the  party  ezecutlnc 
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the  Instrument  Is  overcome  and  the  will  of 
another  ^bsMtuted  therefor.  Mallow  t. 
Walker,  115  Iowa,  238,  88  N.  W.  452,  01  Am. 
St.  Hep.  158;  Slaughter  v.  McManlgal,  138 
Iowa,  643, 116  N.  W.  726;  Olsen  v.  Olsen,  168 
Iowa,  634,  150  N.  W.  1070;  Steen  v.  Steen, 
supra ;  In  re  Will  of  Eveleth,  177  Iowa,  716, 
157  N.  W.  257;  Johnson  t.  Johnson,  134  Iowa, 
33,  lU  N.  W.  430. 

In  Re  Estate  of  Townsrad,  128  Iowa,  621, 
IDS  N.W.  110,  we  said: 

"Neither  advice  nor  solichiation,  however 
earnest  and  insistent,  will  vitiate  a  will,  unless 
it  be  further  shown  that  the  freedom  of  the 
will  was  in  some  way  Impaired  or  destrored 
thereby." 

In  Zinkula  v.  Ztnkula,  sapra,  we  said: 

"To  entitle  plaintiffs  to  recover  in  this  snit, 
ther  must  establish  by  a  prepooderaace  of  the 
evidence  that  the  instroment  in  question  does 
not  express  the  mind  of  the  testator.  To  this 
end,  one  of  two  facts  must  affirmatively  ap- 
pear: XSther  that  the  testator,  at  tiie  time 
of  the  making  of  the  win,  was  mentally  incom- 
petent to  make  a  will,  or  that  his  mind  was  so 
unduly  inflnenced  by  his  wife  in  tiie  making  of 
it  that  It  did  not  express  his  will  and  purpose, 
but  rather  the  will  and  purpose  of  his  wife." 

An  examination  of  the  tacts  in  the  cited 
cases  will  disclose  in  many  of  tbem  evidence 
tending  to  show  nndue  influence  that  ex- 
ceeds anything  established  In  the  Instant 
case,  and  yet  we  have  htid  it  to  be  insuffi- 
cient to  Justify  the  setting  ailde  of  the  In- 
strument under  attack. 

There  Is  some  testimony  in  the  record  and 
some  claim  made  that,  prior  to  the  execu- 
tion of  the  deed  from  Mr.  Bailey  to  his  wife, 
there  was  an  agreement  between  them  with 
reference  to  the  disposition  of  the  property, 
and  that  such  agreement  was  ttiat  after  the 
death  of  Mrs.  Bailey  the  farm  was  to  go 
to  Jennie  McCulla,  who  was  to  have  It  by 
paying  Maud  Purgason  |1,000.  The  evidence 
of  the  witness  who  testified  In  regard  to  this 
allied  agreement  Is  that  it  was  reduced  to 
writing  in  the  form  of  a  Joint  will,  executed 
by  Bailey  and  his  wife,  which,  however, 
does  not  ampear  in  the'  record,  and  we  are 
unable  to  find  any  competent  evidence  In  the 
record  to  sustain  the  claim  of  any  such  agree- 
ment between  Bailey  and  his  wife.  Consid- 
ering the  then  value  of  the  land,  there  was 
no  such  great  disparity  between  the  con- 
templated gifts  to  the  granddaughters  in  the 
90*8,  when  the  so-called  "agreements*  was 
mad^  as  was  obvious  in  the  year  1919. 

In  this  connectI(nk  it  might  not  be  out  of 
place  to  suggest  that,  if  Purgason  end  his 
wife  were  seeking  to  obtain  this  property 
by  undue  Influence,  they  would  more  natn- 
rally  have  iiroceeded  to  endeavor  to  secure  all 
of  it,  unbeknown  to  Mrs.  McCuUa,  rather 
than  to  have  invited  her  and  husband  to 
a  conference  and  aoggested  to  them,  as  welt 
n  to  Mrs.  Ball^,  the  fairness  oC  bftTlng  fbe 


prop»^  divided  equally.  It  la  needless  to 
prolong  the  discussion  forthw.  We  do  not 
think  the  appellee  sustained  its  dalm  of  nn- 
due influaice,  under  the  rules  previously  laid 
down  by  us. 

[7]  Was  the  grantor  mentally  incompetent 
to  execute  a  deed?  On  this  proiwsltion  also 
our  pronouncements  have  been  frequ^t  We 
are  firmly  committed  to  the  rule  that  mental 
capacity  to  dispose  of  property  by  deed  may 
exist  even  though  there  be  no  longer  m^tal 
or  physical  capadty  to  do  business  general- 
ly. Leonard  v.  Shane,  182  Iowa,  1134,  166 
N.  W.  373 ;  Prusha  v.  Prusha,  187  Iowa,  637. 
174  N.  W.  411.  Time  and  again  we  have 
declared  that  mere  old  age  and  the  Impair- 
ment of  physical  powers  Incident  thereto, 
forgetfulnees,  failure  to  readily  rea^rdae 
friends,  and  "living  In  the  past"  by  recall- 
ing the  incidents  and  personages  of  bygMie 
days  are  not  proof  of  mental  incompetency 
sufficient  to  impeach  a  deed  or  will.  Altig 
V.  Altig,  supra;  In  re  WIU  of  StufSebeam, 
135  lown,  338,  112  N.  W.  815;  Zinkula  v. 
Zlnkula,  supra;  Byrne  v.  Byrne,  186  Iowa, 
346, 172  N.  W.  665;  Bales  T.  Bales,  164  Iowa, 
257, 145  N.  W.  673;  Speer  v.  Speer,  146  Iowa, 
6,  123  N.  W.  176,  27  I*  R.  A.  (N.  S.)  294, 
140  Am.  St.  R^.  268;  In  re  WUl  of  Kester, 
183  Iowa,  1336,  167  N.  W.  614;  In  re  Eddy's 
Will,  173  N.  W.  931 :  In  re  EMate  of  Breater, 
188  Iowa,  4S8,  176  N.  W.  248. 

[8]  Ooncedlng  the  rule  that  a  higher  de- 
gree of  m^tal  capacity  may  be  required  to 
execute  a  contract  or  a  deed  than  a  will,  still 
the  evidence  in  this  case  falls  far  short  of 
that  clear  and  ctmvlncing  proof  of  mental  in- 
capacity that  is  essential  to  the  Impeach- 
ment of  a  deed.  It  would  unduly  utend 
this  opinion  to  attempt  a  review  of  our 
fcHrmer  holdings  and  a  comparison  of  the 
evidence  In  such  cases  with  that  of  the  in- 
stant case.  Without  reviewing  the  evidence 
further  in  detail,  we  have  here  a  picture 
of  an  old  lady  of  advanced  years.  In  good 
health  for  one  of  her  age,  living  with  her 
daughter.  She  has  a  sunny  disposition;  la 
Jovial  and  happy.  She  is  fond  of  reading. 
She  loves  her  Bible.  She  knows  fa^  old 
neighbors  and  her  relatives.  She  knows 
what  property  she  owns,  both  as  to  resi- 
dence and  farm.  She  Is  forgetful,  but  has 
no  vagaries,  no  hallucinations,  no  delusions, 
no  marked  eccentridtiea.  The  son,  who  has 
been  her  confidant  and  on  most  intinuite 
tains  with  her,  says: 

"X  am  not  wHling  to  say  my  mother  Is  «f 
unsound  mind.  She  is  of  sound  mind  as  tar 
back  as  my  memory  goes.  She  doesn't  know 
any  ailment   She  is  perfect,  to  my  mind." 

The  daughter  with  whom  she  Ures  volcee 
her  final  conclusI<Kt  by  saying: 

"No;  Mother  is  not  insane,  she  Is  a  lovins, 
dear  mother.    She  is  simply  weak  mentally." 

Tba  doctw  who  examined  ber  testtfled  tbat 
bw  answers  were  ratlur  quick  and  sharp, 
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and  tbMt  she  was  sometlmea  evasive,  and 
that  she  was  not  of  nnsonnd  mind  or  mental- 
ly Incwnpetent.  In  her  advanced  years  she 
undoubtedly  was  affected  with  [Ay steal  and 
mental  deterioration.  There  was  not  the 
keenness  and  alertness  of  middle  age.  She 
relied  more  on  others  than  In  former  years. 
In  the  conversation  at  the  honse  she  refer- 
red to  her  daughter  and  her  son  to  veri^ 
her  statements  and  for  Information.  Bnt 
we  think  she  knew  what  she  was  doing.  She 
discussed  what  she  had  previously  done. 
She  talked  about  her  will.  She  argued  the 
matter  with  her  children  and  grandchildren 
and  decided  to  make  the  deed  as  they  had 
all  talked,  and  as  It  had  been  fully  explained 
to  her.  The  deed  was  read  over  to  her  and 
she  asked  whether  she  should  sign  It  as 
"Urs.  Cyrenus  Bailey*  or  as  *'Jane  A.  Bai- 
ley." She  practiced  writing  her  name  on  a 
piece  of  paper,  and  tSiea  signed  and  acknowl- 
edged the  deed. 

We  do  not  draw  a  conclusion  from  the  rec- 
ord that  the  deed  was  obtained  by  undue  in- 
fluence or  that  this  old  lady  was  Incompe- 
tent to  make  a  deed  at  the  time  she  executed 
this  Instrument.  We  do  not  think  the  evi- 
dence In  behalf  of  appellee  reaches  the  de- 
gree of  proof  required  In  a  case  of  this  kind 
to  vacate  a  deed. 

We  find  sufficient  evidence  of  delivery. 

The  case  must  be,  and  It  is,  reversed. 

STEVENS.  O.  and  ETANS  and  AB- 
THUB»  JJ^  concur. 


SCOTT  V.  MUNDY  4  SCOTT.    (No.  84384.) 

(Sopreme  Coort  of  Iowa.  Jan.  17,  U22.) 

1.  Frandt,  statute  of  4=»0S(I>  —  Oral  agreo- 
nent  by  which  a  pro-exlstlni)  debt  was  dis- 
eharoed  at  the  time  held  a  payment  taking 
contract  out  of  statute. 

Where  ther^  was  an  oral  asreement  be- 
tween the  parties  to  a  sale  to  discharge  a  pre- 
existing debt  to  the  buyer  and  to  the  extent  of 
Oe  puTc^se  price,  and  the  debt  was  wholly  dls- 
AaxgaA  at  the  time,  it  constltnted  a  soffldont 
part  pajment  of  the  pncchase  price  to  take  the 
contraot  out  of  Code,  1 4fi&S. 

2.  EvIteMo  «a»a4»(3)-Adniiuloao  of  partRor 
aftor  dissolitlon  are  aot  oonpolMrt  at  aialut 
aHthor  ptatmr, 

Wbero  a  partatnUp  had  been  ttsoolvod  and 
its  matters  settted,  each  of  the  two  partners 
rotainint  a  hall  intereot  .in  an  oil  lease,  and  a 
brother  of  one  of  the  partners  sued,  claiming 
that  a  half  interest  in  the  lease  had  been  trans- 
ferred to  him  by  the  partnership,  and  plaintiffs 
brother  filed  an  answer  for  tiimself  and  on  be- 
half ui  the  partDCEShip,  admittiDg  the  allega- 
tioaa  (rf  tiia  eomplainW  Md  that  vaA  admia- 
■ioaa,  beiiv  made  attor  tiio  disaolntiw,  were 


Dot  competent  against  the  other  partner  for 

any  porposo. 

3.  PartnersMp  «=»296(3)— Evldeneo  held  to 
show  prime  fa^o  a  sale  of  half  of  partner*' 
interest  In  oil  leases. 

Evidence  Md  to  establish  prima  fade  as 
against  partnoro  a  sale  ei  half  their  interest  1b 
oU  leases. 

4.  Partnership  <s=>296(3)  —  Evidence  at  to  a 
sals  of  firm  property  held  to  thow  that  IT 
made  by  a  partner  It  was  unautfiortzid  od 
Ifltsaded  to  defraud  his  eopartner. 

Evidence  heU-  to  show  that,  if  a  sale  of 
firm  propertr  was  made  by  a  partner  to  his 
brother  it  was  without  the  knowledge  and  con- 
sent of  Us  eopartner,  was  nnauthoriaed,  and 
f rauduleotly  ctmeealed  from  Uto  latter,  and  the 
result  of  a  conspiracy  to  defraud  him  of  his  In- 
terest  therein. 

5.  Partnorehip  <s»78  —  Partaor  llablo  to  tiio 
trn  or  eopardur  for  fraad  ud  oonsinlMirt 
•f  a  nlsapproprtatiofl. 

Wher*  MM  awmber  is  guilty  of  frand  and 
concealment  of  a  mlsappn^wiatiou  in  the  con- 
duct of  the  partaershlp  business,  he  is  account- 
able to  his  copartner  for  damages  suffered  by 
reason  tiiereof,  since  a  partner  must  act  in 
good  faith  and  with  ebtire  honesty  In  transact- 
ing all  the  firm's  business  and  is  liable  to  the 
firm  or  his  partner  for  an  act  that  Is  fraodulont 
or  done  witti  sn  Imwoper  motive. 

6.  Partnorehip  «=»296( I)— Relief  dotermlnod 
In  suit  aftsr  dissolution  buyer  dalmlno  firm 
property  sold  by  partner  to  defraud  partner. 

Where  a  partner  Is  shown  to  have  sold  firm 
property  as  the  result  of  a  conspiracy  between 
him  and  the  buyer  to  defraud  his  copartner  of 
bis  interest  therein,  and  no  estoppel  against  the 
buyer  1^  reason  of  his  conduct  is  pleaded  in  a 
suit  to  establish  Us  daim  to  the  prwerty  aft« 
ffissi^ntion  and  division  thereof  between  the 
partners,  the  sale  sbould  be  held  to  be  a  sale 
only  of  the  seller's  undivided  interest,  and  the 
seller  should  be  held  to  account  to  the  buyer  for 
such  interest,  and  only  in  the  event  that  the 
buyer  cannot  realize  against  the  seller  for  the 
property  bought  should  the  buyer  haf  e  any  re- 
course against  the  seller's  copartner,  who 
shonld  thereupon  be  allowed  to  recover  over 
against  the  seller  ao  the  party  primarily  liable^ 

Appeal  from  District  Oonrt,  Uanball 
County;  James  W.  Willett,  Judge. 

Action  against  a  copartnership  and  indi- 
vidual members  thereof  for  an  accounting 
and  for  the  establishment  of  an  Interest  In 
a  certain  mortgage,  and  for  a  transfer  of 
certain  oU  leases.  Each  member  of  the  co- 
partnership appeared  in  bis  own  behalf  and 
also  la  behalf  of  the  copartnership.  A  cross- 
petltlon  was  flied  by  one  partner  against  his 
copartner.  The  facts  appear  in  the  opinion. 
Beversed  in  part  and  affirmed  in  part 

F.  L.  Meeker,  of  MarabaUtown,  Edwards. 
LonitUgr,  Banaler  ft  Harris,  of  Waterlof^  and 
Senneff,  BUas,  Witwer  ft  Senaef^  of  Uawn 


»ror  other  cm—  set  SMae  toplo  and  KBY-KUMBSB  in  lil  Ksy-Hnmbwd  Plgests  and  Ipflens 
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B.  N.  Farber  and  T.  B.  Nc»^ui^  botb  of 
Marahalltown,  for  appellee  B.  P.  Bcott 

C.  H.  B.  Boaidman,  of  HarshaUtown,  tor 
appellee  B.  W.  Scott. 

FEB  GUBIAH.  The  firm  of  Mundy  ft 
Scott  was  a  copartnership  composed  of  M. 
L.  Mundy  and  R.  W.  Scott  Said  copartner* 
ship  was  engaged  in  the  real  estate  business 
at  Marshalltown.  Said  B.  W.  Scott  Is  known 
In  the  record  aa  "Balph  Scott."  The  appel- 
lee, B.  P.  Scott  is  a  brother  of  B.  W.  Scott, 
and  la  referred  to  in  the  record  as  "Bay 
Scott"  During  the  times  referred  to  In  this 
action,  the  firm  of  Mundy  ft  Scott  occupied 
offices  for  the  transaction  of  Its  real  estate 
basineas,  and  the  appellee  had  desk  room  in 
said  offices.  The  Scott  brothers  are  single 
m^  living  together  In  the  same  homot  and 
it  aK»ears  from  the  record  that  tb^  rela- 
ttona  are  dose  and  Intimate. 

Some  time  in  the  early  part  of  September, 
1918,  the  firm  of  Mundy  ft  Scott  acquired  an 
interest  in  what  Is  known  as  an  "oil  lease** 
on  120  acres  of  land  in  Oklahoma.  The  In- 
terest which  the  firm  acquired  In  this  lease 
was  originally  'VsTSt  bat  afterwards  by  the 
allowance  of  a  commission  was  reduced  to 
Ti/s7x.  In  January  following,  the  firm  of 
Mundy  ft  Scott  also  acquired  a  like  Interest 
in  another  oil  lease  <»i  a  40-acre  tract  of 
land.  The  Interest  which  Mundy  &  Scott  had 
in  the  original  lease  represented  an  Invest- 
mait  by  It  of  $1,500.  It  does  not  appear 
from  the  record  the  exact  amount  paid  by 
the  firm  for  the  interest  acquired  in  the  40- 
acre  lease,  but  from  the  evidence  of  pay- 
ments made  by  another  party  at  the  same 
time  It  appears  that  the  value  of  the  shares 
so  acquired  by  Mundy  ft  Scott  in  said  40- 
acre  lease  at  said  time  was  fairly  $426.24, 
and  we  tblnk  It  is  fairly  Inferable  from  the 
record  that  this  was  Uie  amount  so  paid  for 
said  shares.  Two  other  parties.  King  and 
Ooble,  also  were  the  owners  of  certain  shares 
in  each  of  these  oil  leases.  After  the  leases 
had  been  acquired,  the  matter  ran  along  from 
the  fall  of  1918  untU  about  the  middle  of 
April,  1919,  when  oil  was  struck  upon  the 
leaaed  land,  and  soOn  thereafter  dividrads  be- 
gan to  be  realized  on  said  leases.  Up  to 
the  time  of  trial,  something  Uke  $17,000  had 
so  been  realized  upon  the  shares  originally 
owned  by  the  firm  of  Mundy  ft  Scott 

On  July  1.  1919,  Mundy  ft  Scott  entered 
into  a  a>ntract  of  dissolution  of  the  copart- 
nership. After  the  dissolution  of  the  firm, 
and  about  the  middle  of  August  1919,  the 
appellee  first  made  a  demand  upon  the  ap- 
pellant Mundy  claiming  a  half  Interest  in 
the  dividends  that  had  been  received  by  the 
firm  of  Mundy  ft  Scott  from  the  oil  leases, 
and  clabnlng  ownerahip  of  one-half  of  the 
interest  which  the  said  firm  had  In  said 
leases.  Thereafter  this  action  was  instituted 
to  recover  the  said  dividends  and  to  establish 
du  appellee's  ovnenUdp  In  one>half  of  the 


shares  in  said  leases  owned  I^-  the  Ann  of 
Mundy  ft  Scott  The  ai^ellant  Mundy  ap- 
peared In  said  action  and  61ed  an  answer  In 
his  own  behalf  and  in  behalf  of  the  c<^rt- 
nershlp  of  Mundy  ft  Scott  The  appellee 
Kalpb  Scott,  also  appeared  in  aald  proceed- 
ing and  filed  an  answer  in  bis  own  behalf 
and  also  In  bebalf  of  the  copartnerablp 
of  Mundy  ft  Scott,  and  by  said  answer  the 
said  Ralph  admitted  each  and  every  allega- 
tion of  the  appellee's  petition.  The  appel- 
lant also  filed  a  cross-petition  against  his 
copartner,  Balph  Scott  alleging  that  if  the 
appellee,  Bay  Scott  acquired  any  Interest 
in  said  leases,  as  claimed,  by  virtue  of  any 
arrangement  made  with  Balph  Scott  tiie 
same  constituted  fraud  upon  the  app^ant 
Mundy  by  his  partner,  Balph  Scott  and 
prayed  that  If  the  ai^Mllee's  allied  Interest 
in  said  leasee  should  be  established,  as 
claimed,  the  same  be  decreed  to  be  taken 
from  the  interest  of  the  said  Balph  Scott 
in  said  leases. 

The  fact  question  in  the  case  centers  about 
the  claim  of  the  appellee  that  he  purchased 
an  undivided  one-half  interest  in  the  shares 
In  the  oil  leases  owned  by  Mundy  ft  Scott 
from  his  brother,  Ralph.  The  claim  In  this 
regard  Is  that  on  iieptember  12,  1918,  Bay 
purchased  half  of  the  shares  of  the  firm  of 
Mundy  ft  Scott  in  the  120-acre  lease  from 
his  brother,  Ralph,  for  a  consideration  of 
$250.  Bay  testifies  that  the  transaction  was 
carried  on  between  him  and  hla  brotlier# 
Ralph,  Individually ;  that  the  agreemrait  ms 
talked  over  in  the  grand  stand  of  the  &lr 
grounds  while  the  fair  was  in  session,  and 
that  the  agreement  was  that  he  should  pay 
$250  for  a  one-half  Interest  in  the  shares  In 
the.  oil  leases  owned  by  the  firm.  He  testifies 
that  the  firm  had  borrowed  money  of  hlin  Xffo- 
vious  to  that  time,  and  were  owing  him  a  con- 
siderable sum.  and  that  be  told  Balph  that  he 
could  take  $260  of  what  the  firm  was  owing 
blm  and  apply  It  on  s&Id  Indebtedness  In  pig- 
ment of  the  Interest  In  the  oil  leases.  At  that 
time  the  firm  had  not  acquired  any  Interest 
In  the  40-acre  lease  before  referred  to,  and, 
it  Is  the  contention  of  Ray  that  about  the 
1st  of  January,  1019,  Balph  informed  him 
ox  the  intention  of  the  firm  to  lease  anothm 
40-acre  tract  and  asked  him  if  he  cared  to 
go  in  on  that  transaction;  that  Bay  tokl 
Kalpb  that  he  would  take  half  of  di«  ahans 
acquired  in  said  lease,  and  would  give  him  a 
dieck  for  his  interest  in  it  He  testifies  that 
afterwards,  about  January  10,  1910,  he  paid 
to  his  brother,  B&tph,  $71.01  for  said  in- 
terest. On  cross-examination  he  said  dut 
no  money  changed  hands  between  blm  and 
his  brother  *in  regard  to  this  40-acre  leaasw 
but  that  he  told  his  brother  to  give  him 
credit  for  the  $71.01.   He  also  said:  < 

"Thera  was  no  firm  traasaetlon  abant  tba 

$71.01  at  all.  I  kept  the  matter  between  Balph 
end  myself.  •  *  *  The  firm  of  Moni^  ft 
ScoU  had  nothing  to  do  with  the  ftlMJ* 
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Hie  appellee  alio  teBUfles  that  be  saw 
tbe  cbecka  tlut  came  to  the  office  In  pay^ 
ment  of  dividends  im  liie  oil  leases;  that 
he  Baw  the  letter  that  accompanied  them, 
and  that  he  knew  that  one  of  said  diecks 
was  tarned  ova  to  Ur.  Uiindy  and  the  other 
to  hte  brother,  Balpb.  No  suegestlon  was 
made  by  appellee  at  that  thne  of  any  Interest 
whatever  In  these  dlrldenda  or  in  the  leases: 

It  further  appears  from  the  evidence  that 
Bome  time  In  the  month  at  April  or  May^ 
1019,  after  aia  had  been  strudc  on  the  leased 
land,  one  Smith*  a  witness,  said  to  the  ap^ 
pellee  in  snbstance: 

**Well,  I  bear  that  Mundy  &  Scott  have  struck 
oQ  on  the  Besgfl*  lease,  and  it  is  too  bad  you 
and  I  did  not  go  In  on  it." 

To  whidi  appellee  replied  In  substance: 

"Zee,  it  is  too  bad;  bat  I  have  jast  boaght 
a  farm  near  Wblting,  Iowa,  and  I  may  make  as 
much  mone;  on  that  as  I  woiOd  if  I  had  gone 
in  ML  this  on  weU.** 

TiOs  conversation  Is  denied  Ity  tibe  appdn 
lee.  ( 

It  further  appears  that  on  tbe  1st  day  of 
Jnly,  1019.  the  fina  of  Mundy  &  Scott  waa 
dissolved,  and  at  that  time  a  written  memo- 
randum was  entered  Into  by  the  members  of 
said  firm  In  respect  to  the  disposition  to  be 
made  of  the  oil  leases.  This  memorandum; 
waa  dictated  by  the  appellee,  Balpb  Scott, 
and  was  signed  by  him  and  his  copartner. 
Handy.  This  monorandum  provides  as  fol- 
lows: 

Is  farther  agreed  by  and  between  the  par- 
ties that  the  Interest  of  D.  L.  Dobie  in  said 
leases  and  the  Interest  of  Mnndy  &  Scott  in 
said  leases  are  to  be  added  together  and  from 
the  total  interest  the  eaid  D.  L.  Dobie  is  to  re- 
ceive a  one-half  interest  and  M.  L.  Mand;  is  to 
receive  a  one-fourth  interest  and  R.  W.  Scott 
is  to  receive  a  <me-foarth  interest" 

It  was  not  nntU  about  a  month  after  this 
agre«nent  had  been  signed  that  the  appel- 
lant Mnndy  was  first  Informed  by  any  parson, 
that  the  appellee  claimed  to  have  purchased 
a  half  interest  in  the  oU  leases  owned  by  tbe 
flzm  from  his  brother,  Ralph.  It  further  ai>-. 
pears  that  no  ^try  was  ev^  made  upon  the 
books  of  the  firm  of  Mnndy  ft  Scott,  giving 
any  credit  to  Ray  Scott  for  a  payment  as 
daimed  on  the  leases  In  question,  and  there 
la  no  evldoice  whatever  that  any  indebted-, 
sen  owing  by  tbe  firm  of  Mundy  ft  Scott 
to  tbe  appellee  was  canceled,  discharged,  or 
released  by  any  writing. 

[1]  I.  It  Is  tbe  appellants'  contention  that 
flie  alleged  oral  contract  between  the  Scott 
brothers  is  within  the  provisions  of  the  stat- 
ute of  fkauds,  and  that  oral  proof  of  the  same 
waa  not  competent  Our  statute  of  frauds 
(Code,  f  462B)  proTld«a: 

IBxcept  whan  otherwise  specially  provided, 
no  a^enee  «t  the  foUowing  enomerated  etn- 
tzaeta  Is  competent  nnleis  it  be  ha  writing  and 


signed  by  tbe  party  charged  or  by  Us  authorized 

agent; 

"L  Those  In  relation  to  the  sale  of  personal 
property,  when  no  part  of  the  property  la  de- 
livered and  no  part  of  the  price  is  paid.** 

The  "personal  property"  purported  to  be 
sold  In  this  case  consisted  solely  of  oncrhalf 
of  tbe  Interest  or  "shares"  of  Mnndy  &  Scott 
in  certain  oil  leases.  There  Is  no  evidence 
In  the  record  to  show  the  length  of  the  term 
of  said  leases.  It  Is  assumed  by  both  parties 
to  this  action  that  the  thing  sought  to  b«r 
transferred  by  the  oral  contract  was  pers 
Bonal  property,  and  the  question  ai^ed  IB 
whether  or  not  the  sale  in  question  Is  re^ 
moved  from  tbe  inhibitions  of  the  section  of 
the  statute  of  frauds  above  quoted.  Tbe 
real  question  at  this  point  is  whether  Qie 
agreement  on  the  part  of  Ray  Scott  to  difr 
charge  a  portion  of  tbe  ind^ttednesa  owing 
tnmi  the  firm  of  Mondy  ft  Scott  to  blm  la 
sufficient  to  take  tbe  contract  oat  of  tbe  atatn 
ute  of  fraudSi,  i 

In  HotcbUsa  ▼.  Oar,  47  Iowa,  656,  where 
an  Interest  In  real  estate  was  rdlnquisbed 
in  consideration  of  tbe  discharge  <tf  an  1d- 
deibtedness,  we  held  that  the  agreemant  tbare- 
for,  resting  in  parol,  was  valid. 

In  Peake  v.  Gonlan,  43  Iowa,  207,  we  hdd 
that  part  performance  of  an  oral  contract 
footed  by  tbe  discharge  of  a  debt  took  It 
ont  of  the  statute  of  frauds. 

In  Kerr  v.  Yager,^168  Iowa.  60^  188  N.  W. 
005,  we  said: 

"Hie  satisfaction  and  release  of  a  pre-existing 
debt  is  a  sufficient  consideration  for  a  convey- 
ance and  amounts  to  such  payment  as  to  take 
the  case  ont  of  the  «tatat«  of  fraada." 

Cases  from  other  Jurisdictiona  Interinreting 
Ibe  statute  of  frauds  are  not  of  great  help 
to  us  In  determining  this  question,  because 
the  pbraseol(%y  of  the  statute  of  frauds  of 
the  various  states  dUTers  materially.  With 
regard  to  the  sale  of  personal  pn4)^y,  our 
statute  requires  that  no  evidence  of  sach  a 
contract  is  competent  unless  the  same  be  in 
writing  with  two  exertions,  the  first  being 
when  part  of  the  property  Is  delivered,  and 
tixe  seccmd  being  when  part  of  tbe  purchase 
price  is  paid.  Tbe  question  tor  us  to  deter- 
mine is  whether  or  not  an  oral  agreement  to 
discharge  a  pre-existlz^  debt  is  a  payment  of 
part  the  purchase  price  within  this  stat- 
ute. Under  somewhat  similar  provisions,  it 
has  be&a  held  that,  whwe  the  purchase  prtoe 
of  chattels  was  paid  by  the  discharge  of  a 
preexisting  debt,  there  must  be  some  written 
evidence  of  tbe  apiAication  of  tbe  credit  upon 
said  debt 

In  Story  on  Sales,  |  273,  tbe  rule  is  thus 

stated: 

"Where  a  aala  of  goods  is  mads  on  an  agree- 
ment that  tiie  price  shsll  be  applied  to  the  pay- 
ment of  the  precedent  debt,  such  price  must  be 
actually  qtplied  by  receipt  or  otherwise,  In  or- 
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der  to  bring  It  within  the  uuMptions  of  the  stat- 
nte," 

See,  also,  Qalbraltb  t.  H(^e8,  IS  Ind.  App. 
34.  43  N.  B.  575;  Gorman  t.  Brossard,  120 
Mich.  611,  79  N.  W.  903;  Sharp  t.  Ourtdl, 
66  Wis.  62,  27  N.  W.  832. 

These  cases  nay  perhaps  be  distingalshed 
from  our  decisims,  and  a  distinction  made 
between  an  agreement  to  credit  the  price  of 
goods  on  an  account  and  an  actual  discharge 
of  a  debt  due  to  a  buyer.  If  the  debt,  which 
may  be  one  resting  in  parol.  Is  completely 
and  wholly  discharged,  under  the  language 
of  our  statute,  this  removes  the  contract 
from  the  loroTisicms  of  the  statute  of  frauds 
as  effectually  as  though  a  portion  of  the 
purchase  price  bad  been  actually  paid  or  a 
part  of  the  property  d^vered.  The  trans- 
action Is  no  more  readily  susceptible  of  proof 
where  the  purchaser  pays  to  the  seller  a  part 
of  fbB  pnrchaae  prioe  In  cash  than  where  tbe 
purchaser  discharges  the  seller  from  an  ex- 
isting debt  ae  a  payment  In  whole  or  In  pert 
for  tbe  propgty  pordiased.  OoMCding  that 
the  con  tract  was  as  claimed  by  appellee, 
and  tbAt  tbe  debt  of  the  Arm  <»C  Mimdy  & 
Scott  to  the  ain>^ee,  to  Uis'nteut  of  the  pnr- 
cbaM  price,  was,  In  fact,  wholly  dlacbai^ed 
at  the  time,  we  are  Indined  to  the  ofAnion 
that,  under  oar  preTloiu  holdings  this  con- 
stituted a  mifllcient  part  payment  of  the  par- 
diasB  price  to  take  the  cmtract  oat  at  the 
iffovlaloDB  of  the  statute  of  frando. 

VQ  II.  TbB  appdlee  contends  that  in  any 
event  the  oral  omtract  was  established  .by 
the  admissions  made  by  Ralph  Scott  in  the 
answer  filed  In  the  canse.by  him  in  l)ehalf  of 
the  firm  oi  Mundy  &  Scott  Ralph  Scott  was 
a  witness  upon  the  trial  of  the  case,  but  was 
not  IntertogBLteA  In  regard  to  the  sale  of  the 
one-half  interest  in  the  oil  leases  to  his 
brother.  The  answer  filed  by  him  In  the  ac- 
tion In  behalf  of  the  firm  of  Mundy  &  Scott 
admitted  eadi  and  every  allegation  of  Qie  ap- 
pdlee's  petition.  The  answer  was  filed  after 
the  dissolution  of  the  partnership  of  Mundy 
A  Scott  Tbe  app^ant  Mimdy  also  filed  an 
answer  In  said  action  in  b^alf  of  the  part- 
nership, denying  that  the  appellee  ever  had 
or  acquired  any  interest  in  the  said  oil  leases. 
The  appellee  now  contends  that — 

"Tbe  admissions  of  R.  W.  Scott  nmAe  after 
the  dissolution  of  the  firm,  and  relating  to  part- 
nership transactiouB  with  the  plaintifF,  are  ad- 
missible and  bindinc  as  against  both  partners." 

The  rule  seems  to  be  wdl  esubUsbed  that 
admis^ons  made  by  a  partner  after  the  dis- 
solution of  a  partnership  are  not  competent 
against  the  other  partner  for  any  purpose 
whatever.  Brayley  v.  Goff,  40  Iowa,  76 ; 
Pringle  v.  Leverich.  97  N.  T.  181,  49  Am.  Bep. 
622;  Smith  v.  Allen,  7  Ala.  App.  307,  62 
South.  296;  Burdett  v.  Greer,  63  W.  Va. 
SIS,  60  B.  B.  497,  16  L.  R.  A.  (N.  SO  1019, 
129  Am.  St  Bep.  1014,  16  Ann.  Cas.  935; 


Boor,  Adm*r,  t.  Lowrey,  108  Ind.  408,  8  N.  BL 
ISi,  B8  Am.  Bep.  filB;  Shakopw  nrat  Na- 
tional Bank  T.  Strait  AS  Minn.  IflS,  «7  N.  W. 
087  ;  22  Oorpna  Jorla,  404,  f  482;  Thompson 
T.  Bowman,  6  WalL  816,  18  Lk  Bd.  788.  In 
accordance  with  this  rule,  xve  hold  that  the 
admiasionB  of  the  partner,  Balph  Scott,  In  tbe 
answer  filed  by  him  after  the  disaolutlm  oC 
the  partnership,  were  not  Unding  upon  tbe 
appellant  Mundy. 

[3]  III.  As  before  stated,  the  appellant  and 
Ralph  Scott  were  equal  partners,  engaged  In 
the  real  estate  business.  They  contributed 
an  equal  sum  to  the  purchase  of  the  shares 
held  by  them  In  the  oil  leases  in  question. 
After  tbe  partnership  was  disst^ved,  the  ap- 
pellant for  the  first  time  was  Informed  that 
his  partner,  Ralph,  had  many  months  previous 
sold  a  half  interest  in  the  oil  leases  owned 
by  the  firm  to  Ray,  the  consideration  being 
the  discharge  of  a  debt  which  the  firm  was 
owing  to  said  Ray.  The  only  persons  claim- 
ing to  have  any  knowledge  whatever  In  re- 
spect to  this  transaction  are  the  two  broth- 
ers, one  of  whom  testified  in  r^ard  to  it. 
and  the  other  of  wh<»n  seeks  to  aid  In  Its 
establishment  and  to  bind  the  appellant  there- 
by by  filing  in  the  cause  an  admls^on  of  the 
ptaintUTs  claim,  purported  to  be  executed  by 
Iilm  In  behalf  of  the  portumhlp.  It  requires 
no  extensive  discussion  to  demonstrate  how, 
under  this  arrangement  the  hands  of  the  ap- 
pellant were  efFectually  tied,  and  <me-half  of 
his  Interest  In  very  valuable  property  dis- 
posed of  without  his  knowledge  or  otmsent 

We  have  all  read  the  record  with  care 
In  respect  to.  this  transaction.  The  claim 
of  the  appellee  that  he  purdiaaed  a  half  In- 
terest in  the  oil  lease  from  his  brother  at 
the  fair  grounds  is  nol^  and  cannot  be,  ondo' ' 
the  circumstances,  disputed  by  direct  evi- 
dence. Notwithstanding,  the  swtons  doubts 
whicdi  we  entertain  regariUng  titie  verity  of 
the  transactiott,  tbe  record  at  least  estab- 
lishes a  prima  fkde  case  In  bdialf  of  the 
appelant  as  against  the  firm  of  Mundy  & 
Scott  and  estaUlshea  his  right  to  tme^ialf 
ot  the  dividends  obtained  tram  the  oH  leases 
and  file  ownwiOiip  of  one -half  <tf  the  said 
lenses. 

[4]  IV.  The  cas^  however,  does  not  rest 
at  this  point  The  appellant  filed  a  croes- 
petltion  against  his  partner,  the  appellee 
Ralph  Scott,  and  therein  alleged  that  any' 
sale  by  the  partner,  Balph,  to  his  broUier, 
Ray,  of  any  interest  In  the  leases  referred  to, 
was  without  the  knowledge  or  consent  of  the 
appellant  and  without  any  authority  so  to 
do,  and  was  wrongful  and  unlawful,  and 
was  fraudulently  concealed  from  the  appel- 
lant, and.  If  made,  was  the  result  of  a  con- 
spiracy between  Ralph  and  Ray  for  the  ex- 
press purpose  of  defrauding  the  appellant  oat 
of  his  oil  property  and  his  Interest  In  said 
leases.  The  aroellant  inayed  that  If  the 
plaintiff  should  establldi  Ids  claim  of  owner- 
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ship,  tbsa  and  In  that  erent  the  same  sbonld 
be  decreed  to  be  established  only  Bfainst  the 
interest  of  Ralph,  and  that  he  be  held  liable 
primarily  therefor.  We  are  convinced  from 
the  evidence  that  the  ai^ellant  has  sabstan- 
tlaUy  sostalned  these  aUegationa  of  his  cross- 
petUlm,  and  is  entitled  to  the  rellet  whldi  be 
Booi^t  If  BaUOi  sold  to  Bay  a  one-half  in- 
terest In  the  oil  leases,  owned  by  the  J^rm.of 
MoDdy  ft  Scott,  at  tlie  fair  grounds  durlDg 
the  fair  In  September,  1W8,  in  consideration 
that  Bay  waa  io  discharga  ^60  of  a  debt  that 
Mimdy  ft  Seott  owed  blm,  thwe  la  no  reason 
snggeated  In  the  record  why  andi  a  trana- 
action  abould  not  have  been  dlacloaed  to 
Handy  nntll  diortly  aftcs-  the  diasolntlon  of 
the  copartnmahip.  The  two  Scotta  and 
Mundy  vrere  all  occQ^lnff  the  same  office. 
No  record  was  ever  made  anyviiere,  no  mem- 
orandum given,  and  nothing  preserved  to  evi- 
dence the  transaction.  When  oil  was  stmck 
upon  the  leased  premises  In  April  of  1919, 
the  appellant  made  no  manifestatlcm  to  Unn- 
dy,  or  in  his  jvesence,  Aat  he  had  any  inter- 
est whatever  in  the  evident  good  fortone  that 
had  suddenly  arisen.  About  that  time,  ac- 
cording to  the  witness  Smith,  he  stated  in 
effect  that  he  had  no  Interest  in  the  oil 
leasee,  but  expected  to  make  more  money  in 
a  land  transaction.  The  evidence  further 
shows  that,  when  dividends  were  received 
In  large  amounta  from  these  oil  leases,  the  re- 
mittance came  to  the  office  in  two  cbedis,  one 
for  BaliA  Scott  and  one  for  Mundy;  that 
the  app^ee  saw  said  <diecks  and  the  letter 
forwarding  the  same,  and  knew  that  the 
dividends  BO  received  were  divided  between 
Ibmdy  and  his  brother.  Bal;A,  li^  equal 
shares,  and  yet  gave  no  bint  or  soggestlaii 
diat  he  claimed  any  lnlm«at  whatever  there* 
In,  alttMragh,  aecwdlng  to  tala  story,  he  had 
pondiaaed  a  half  Interest  In  the  leases  many 
months  before.  Nor  did  Ralph  make  the 
least  suggaation  to  Mnndy  that  Bay  had  any 
interest  in  the  dividends.  Furthermore, 
when  Mundy  ft  Scott  dissolved  their  partner* 
ship,  they  divided  the  shares  of  Uie  oil  leases 
eQually  between  ttiem  and  Ralph,  wldi  Hun* 
dy,  signed  the  agreement  of  dissolution  so 
providing,  without  a  hint  to  Mundy  that  he 
had  previously  sold  half  of  said  oil  leases  to 
his  brother,  Ray.  It  was  on^  after  this 
agreement  of  dissolution  had  been  signed  that 
the  aroollee  for  the  first  time  stated  to  Mun- 
dy that  he  had  any  claim  in  any  of  these 
leases,  or  the  dividends  derived  therefrom. 
It  Is  undisputed  in  the  evidence  that  the  firm 
of  Mundy  &  Scott  had  paid  |l,eOO  for  their 
Interest  in  the  120-acre  lease,  and  yet,  with- 
out any  knowledge  whatever  on  the  part  of 
Mundy,  Ralph  admits  in  the  answer  filed  for 
the  firm  that  very  shortly  thereafter  he  sold 
an  nndividad  one-half  interest  in  said  lease 
to  Ray  tor  a  consideration  of  $260  In  the 
diadiarge  of  a  previous  existing  d^t  Ap- 
pellee claimed  that  he  had  loaned  the  firm 


9S00  several  weeks  before  this  time,  but  in 
his  potion  allies  that  |600  were  repaid  to 
Um  on  March  11, 1919.  Aa  to  the  interest  In 
the  40-acre  lease,  the  aK^llae  doaa  not  avail 
inretend  that  he  pardmaed  tiM  aanw  fnnn  the 
firm  of  Mundy  ft  Scott 

[6]  It  la  a  well-eetabllshed  role  that  <nie 
member  of  a  copartnership  can  be  guilty  of 
sudi  fraud,  concealment,  or  mlaapiHopriallfHk 
in  the  cmduct  of  the  partnorahlp  buidnesa 
aa  to  be  accountable  to  his  copartner  for 
damagee  soffered  by  the  partnership  by  rea- 
son therettf.  It  la  Uia  dn^  of  a  partner  to 
act  In  good  faith  and  with  entire  honesty  In 
Iranaacdng  an  flw  hadneai  at  tbo  trm.  tt 
an  act  la  franduloit  or  done  witib  an  Im- 
proper motive,  he  wlU  be  llalde  fbsaxtov  to 
the  Ann  or  his  partner.  Charlton  t.  Sloan. 
76  Iowa,  288.  41  N.  W.  80S :  Exchange  Bank 
T.  Gardner,  101  Iowa,  176,  78  M.  W.  fi91; 
Ball  T.  Levin,  48  la.  Ann.  860, 19  South.  118; 
Xorka  T.  Towr,  SO  Minn.  78,  60  N.  W.  840. 
28  Ll  B.  A.  86,  SO  Am.  St  Bep.  89S. 

Aa  before  stated,  the  purported  contract 
for  Uie  sale  of  the  Intereat  in  the  oil  leasea 
rested  wb(^  on  Oie  testim<Hiy  of  the  appel- 
lee. Bay,  with  a  claimed  support  by  the  ad- 
mlsaicais  of  his  brother,  Ralph,  in  the  answer 
filed  by  him  in  the  casei  If  any  conddaaUon 
was  given  for  this  oontract,  It  waa  a  contid- 
eratlon  given  to  the  firm  of  Mundy  ft  Scott 
by  the  dlsdiarge  of  an  indebtedness  due  from 
said  firm  to  the  ai^ieUee  Ray.  Ai^>eUant 
has  filed  a  cross-petition  against  his  formei 
partner,  Bali^.  No  estoiHpel  Is  pleaded  by 
appellant  a^lnst  Ray  growing  out  of  his 
conduct  In  relation  to  the  leaaea  and  Qxe 
dividends  derived  tbwefnxn.  AMitflant 
prays  in  his  cross-petition: 

In  case  it  be  found  that  appellee  Ray  acquired 
sn  Interest  In  ths  leases  "that  it  be  decreed 
that  plaintUFs  interest  in  saU  leases  thus  es- 
tabilBbed  shsU  be  decreed  to  be  from  the  Inter- 
est of  R.  W.  Scott  in  said  leasea.  and  that  R. 
W.  Scott  be  held  to  be  primarily  liable  for  an; 
judgment  for  proceeds  arising  from  said  lease, 
and  In  case  It  be  decreed  Uiat  the  plaintiff  is 
entitled  to  recover  from  this  defendant,  then 
and  In  that  event  it  be  decreed  that  the  defend- 
ant B.  W.  Scott  shall  be  decreed  to  be  llaUe  to 
this  defendant  for  any  moner  tliat  this  defend- 
ant is  required  to  pay  to  the  plaintiff,  or  for 
any  interest  whldi  Uie  plalntU  shall  be  decreed 
to  have  In  the  leases  owned  by  this  defendant." 

[Ij  Under  the  record  In  the  case,  the  ap- 
pellant vras  entitled  to  an  the  reli^  prayed 
for  in  his  cross-petition,  and  the  decree 
should  have  so  provided.  The  sale  of  the  oil 
leases,  as  claimed  by  appellee  Ray  should  be 
held  to  be  a  sale  of  Ralph's  individual,  un- 
divided one-half  interest  in  said  leases,  and 
the  said  Ralph  should  be  held  to  account  to 
Ray  for  the  said  one-half  interest  In  said 
leases  and  in  the  proceeds  derived  therefrom. 
In  the  event  only  that  the  said  appellee  Ray 
cannot  realize  against  the  said  Ralph  for 
the  one-half  intereat  held  by  dke  firm  of  Mun- 
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dy  &  Scott  in  said  oil  leases,  and  the  diTi- 
dends  and  proceeds  derived  therefrom,  should 
the  appellee  Bay  have  any  recourse  against 
the  appelant.  The  decree  should  have  pro- 
vided that  a[V)eUee  Ralidi  Is  primarily  liable 
for  the  interest  sold  to  appellee  Say  In  the 
leases  held  by  the  Ann  of  Mundy  &  Scott. 
Appellee  Bay  must  loc^ .  first  to  appellee 
Ralpb,  and  should  be  decreed  to  have  pur- 
chased the  one-half  Interest  of  Balph  in  the 
shares  in  said  oil  leases  owned  by  the  firm. 
Appellee  Kay  must  also  look  first  to  appellee 
Ralph  to  recover  any  dividends  received  by 
Ralph  oo  said  oil  leases,  and  shall  receive 
from  the  trustee  the  ehare  of  said  Ralph  in 
any  dividends  now  on  hand.  A^^Uee  Ray 
shall  have  recourse  against  ai^llant  Mundy 
only  in  the  event  that  he  cannot  recover  said 
share  In  said  leases  and  said  dividends  from 
an)eUee  Kalpht  and  then  only  for  such  in- 
terest in  said  leases  m  sudt  amount  ct  said 
dividends,  if  any,  as  <»nnot  be  so  reoovrared 
by  him  from  odd  a[^)ellee  Ralph.  Hie  decree, 
should  further  provide  that,  In  ttie  event  that 
the  aK>elIeBt  is  compiled  to  contilbate  any 
portion  of  bis  Interest  In  said  leases,  m  any 
amount  ot  said  dividends;  to  ^ipellee  Bay, 
reason  of  the  Inability  of  appdlee  Box  to 
reallie  the  fun  amount  of  the  Interest  vat- 
rJuCsed  by  him  from  appellee  Ralph,  then  and 
In  that  erent  aivellant  shall  have  recourse 
and  Judgment  against  appeUee  Balph  tor  the 
amount  so  required  to  be  contributed  or  paid 
by  him  to  appellee,  Bay.  The  rU^ts  oC  the 
respective  parties  should  have  been  fixed  and 
established  by  the  decree  as  above  Indicated. 

V,  Under  the  evidence  In  the  case,  ire  do 
not  think  the  court  erred  In  disallowing  the 
appellant's  counterdaim  for  rent  of  offices 
occupied  by  the  appellee  Ray.  Except  in  the 
manner  Indicated  in  this  opinion,  the  decree 
appears  to  be  correct.  The  cause  will  be 
remanded  to  the  district  court,  with  Instruc- 
tions to  enter  a  decree  in  accordance  with 
this  opinion,  or  the  parties  may  have  a  decree 
ent^ed  In  this  court,  as  they  may  elect  To 
the  extent  herein  indicated,  the  decree  of  the 
district  court  Is  reversed ;  otherwise  It  Is 
affirmed* 

Revoraed  in  part  and  affirmed  In  part 

STEVENS,  C.  J.,  and  BVANS,  WBAYHB, 
and  FAVUiIiE;  JJ-t  concur. 


HERMAN  ANDRAE  ELECTRICAL  CO.  v. 
COURTEEN. 

(Supreme  Court  of  Wisconsin.  Jan.  10,  1922.) 

Arbitration  and  award  «=>70~FiBotlons  of  ar- 
bitrators oeasfl  after  award  and  notloe  to  la- 
tereated  parties. 

Under  either  a  common-law  or  a  statntotT 
arbitration  agreement,  when  the  arbitrators 


have  determined  and  reduced  tlieir  decision  to 
wiitinc  and  have  given  notice  thereof  to  the 
parties,  ^eir  power  terminates;  and,  where 
the  decision  was  made,  (rat  due  to  a  mistake  an 
item  of  claim  of  one.  of  the  parties  was  left  out, 
the  determination  was  conclusive,  aod  cannot 
be  reopened  on  acconat  of  the  mistake  because 
the  decision  waa  made  before  the  expiration  of 
a  time  limit  which  had  been  fixed  for  Um  of- 
fering of  proof. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Oscar  M.  Frlti,  Judge. 

Action  by  the  Herman  Andrae  Electrical 
Company  against  Sidney  Q.  Gourteen.  From 
a  judgmoit  for  plaintiff  In  a  suit  on  an 
award  of  a  board  ot  arbitrators,  defendant 
appeals.  Beversed. 

Pl&intifT  and  respondent  was  a  contrac- 
tor in  electrical  supplies  and  equipment,  and 
as  such  furnished  material  and  did  work 
for  the  defendant  at  his  summer  home  In 
Waukesha  county..  Several  payments  were 
made  during  the  progress  of  the  work,  and 
at  the  close  a  dispute  arose  as  to  the  amount, 
if  any,  due  plaintiff;  defendant  alleging  that 
the  work  was  improperly  done.  Thereupon 
the  parties  entered  into  a  written  agreement 
tor  submission  of  the  controversy  to  arbi- 
tration and  award,  the  material  portions 
whereof  were  to  the  effect  that  the  attached 
complaint,  being  for  work,  labor  and  mate- 
rial, should  be  considered  the  claim  of  the 
plaintiff,  and  the  attached  answer,  the  de- 
fendant's position,  and  the  two  constitute 
the  controversy  between  the  parties  so  sub- 
mitted. It  provided  for  the  appointmoit  of 
one  arbitrator  by  each  and  the  method  of 
the  appointment  of  the  third,  which  appoint- 
ment waa  subsequ^tly  made.  It  also  pro- 
vided l^at  the  Judgment  or  declsltm  of  two 
of  the  arbitrators  should  be  binding  and 
conclusive  upon  the  parties,  that  the  arbi- 
trators should  meet  at  a  time  and  place  to 
be  by  th^  agreed  upon  for  the  hearing  of 
the  proofs  of  the  parties  within  a  certain 
specified  time,  and  that  such  meeting  might 
be  adjourned,  but  not  to  a  date  later  than 
80  days  from  the  date  of  the  arbitration 
agreement,  at  the  expiration  of  which  time 
said  parties  should  be  deemed  to  have  fully 
submitted  the  proofs  In  sui^rt  of  or  In  op- 
position to  the  resi>ectlve  demands.  Provi- 
sions as  to  the  taking  of  the  oath  by  the  ar- 
bitrators, the  nature  of  the  evidence  to  be 
considered,  and  the  manner  of  submission  of 
the  same  were  also  specified.  It  also  pro- 
vided: 

"AH  questions  as  to  procedure  and  other 
matters  in  connection  with  the  procee^ngs 
shall  be  determined  by  a  majority  of  the  arM- 

trators." 

It  further  provided  for  the  form  of  mak- 
ing the  award  and  the  delivery  of  the  dupli- 
cates thereof  within  40  days  from  the  date 
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of  the  agreement.  It  also  stlpolated  that 
scch  agreement  of  submission  should  not  In 
any  case  be  deemed  taken  or  held  under  or 
by  Tlrtne  of  the  Wisconsin  Statutes,  and 
should  be  governed,  except  as  therein  pro- 
Tided,  by  the  rules  of  the  common  law,  and, 
also,  "it  being  the  purpose  of  the  parties 
hereto  to  pursue  a  liberal  construction  there- 
of to  the  dnd  that  a  reasonable  adjustment 
of  the  differences  of  the  parties  hereto  may 
be  reached  without  unnecessary  expense,  an- 
noyance or  delay." 

Several  stipulations  were  made  subsequent 
to  ^e  signing  of  this  agreement,  extending 
the  time  limits  therein  specified,  the  last  of 
such  being  dated  August  6,  1920.  On  July 
17th.  and  priw  to  the  period  fixed  to  which 
the  parties  were  limited  to  the  offering  of 
their  proof,  there  was  a  hearing  had  before 
the  arbitrators,  and  all  the  testimony  offered 
that  it  was  then  understood  ^Oier  party  in- 
tended to  offer,  and  ailments  had  by  the  re- 
spective counsel ;  no  suggestion  th^  appear- 
ing to  have  been  made  that  either  party  had 
farther  evidence  to  offer,  or  that  the  hearing 
was  not  then  nndo^tood  by  all  to  be  com- 
pleted. 

.On  Augnst  6th  a  written  stipulatltm  was 
made  providing  that  the  time  within  which 
the  proofs  of  the  parties  shall  be  deemed  to 
have  been  submitted  was  extended  10  days 
from  the  Sth  day  of  August,  1920,  .and  that 
the  time  within  whldi  the  arbitrators  shall 
return  thdr  award  was  extended  a  like  num- 
ber of  days  from  the  time  In  which  the  same, 
trat  for  such  stipulation,  would  be  otherwise 
returnable. 

On  August  9th  the  three  arbitrators  signed. 
In  the  agreed  form,  their  dedsion,  finding  the 
amoont  due  plaintiff  from  defendant  to  be 
la^OO  as  a  fhll  satisfaction  and  disdiarge  of 
the  respecHve  claims  of  the  parties.  Ot^ea 
thereto  were  duly  d^vered  to  die  reQ>ecUTe 
parties  or  their  'attorneys,  and  within  due 
time  payment  was  offered  by  defendant  of  the 
amount  of  $1,400,  and  tendw  of  such  amount 
thereafter  maintained.  The  tender  was  re- 
jected by  plaintiff  on  the  ground  that  the 
award  of  August  9th  was  premature.  After 
the  signli^  of  the  award  of  August  9th  the 
defendant  and  the  arbitrator  appointed  by 
him  refused  to  participate  In  any  further  pro- 
ceedings upon  the  gronnd  that  the  authority 
<ii  said  arbitrators  over  the  controversy  had 
ceased  upon  the  rendition  of  said  award. 
The  record  Is  silent  as  to  whether  such  re- 
fusal by  defeidant  or  his  arbitrator  was 
In  writing. 

After  sudL  portion  taken  by  defendant 
and  his  arbitrator,  on  plaintiff's  motion,  the 
two  other  arl)ltrator8  received  further  proof, 
and  before  Angnst  18th.  that  then  being  the 
last  day  on  which  the  parties  might  offer 
proof,  and  then  added  to  the  award  tiie  sum 
of  $S00^  and  made  and  filed  on  Augnst  28th 
a  new  award  similar  in  form  to  the  one  of 
Augnst  8tb,  except  tbat  tta  amount  was  now 


$1,700  instead  of  $1,400.  Plaintiff  com- 
menced an  action  in  civil  court  for  Milwau- 
kee comity  npon  tiie  award  of  $1,700.  Upon 
trial  there  that  award  was  sustained  and 
Judgment  gtvok  for  plaintiff  for  tiie  amount 
thereof,  and  on  appeal  It  was  affirmed  by 
the  drcnlt  conrt  From  the  judgment  so 
altered  tiie  defendant  has  appealed. 

Fawsett  A  Smart,  of  Milwaukee,  fbr  ap- 
pellant. 

Alexandor  W,  Scbutz,  ot  Milwaukee,  for 

respondent 

ESCHWEMLER,  J.  (after  stetlng  the  facts 
as  above).  From  the  stiptdation  as  to  the 
facts  upon  which  this  case  was  tried  It  ap- 
pears that  the  $300  difference  betwe«i  the 
$1,400  award  of  Augnst  Sth  and  tiie  $1,700 
award  of  August  28th  arose  on  account  of  a 
certain  motor  which  had  been  furnished  by 
plaintiff  to  defendant.  A  referoice  was 
made  to  it  in  the  defendant's  answer  In 
such  manner  that  the  art)itratota  assumed, 
at  the  time  of  their  making  the  first  award, 
that  the  motor  would  be  returned  to  the 
plaintiff,  and  that  defendant  would  assert 
no  right  to  titie  or  possession  thereof,  bat 
no  provision  with  reference  to  it  was  made 
In  tbeir  first  award.  Subsequoitly  the 
plaintiff  called  the  arbitrators'  attention  to 
the  fact  that  the  defendant  was  then  assert- 
ing titie  and  fright  to  possession  of  such  mo- 
tor, the  value  of  which  was  considered  to  be 
$300.  and  upon  such  situation  appearing  be- 
fore the  two  arbitrators,  who  assumed  and 
comtinned  to  act  In  the  matter,  they  then  de- 
termined to  add  the  value  of  said  motor  to 
the  amount  to  be  paid  plaintiff. 

It  was  expressly  agreed  "between  the  par- 
ties that,  except  as  expressly  provided  in 
the  agreement  Itaelf,  tiie  submission  to  arbi- 
tration was  to  be  governed  by  the  rule  of 
the  common  law.  It  la  firmly  establlsbed 
that,  under  such  a  common-law  arbitration 
agreemoit,  when  the  arbitrators  have  met, 
heard  all  that  the  parties  have  to  present, 
considered,  determined  and  reduced  their 
decision  to  writing  and  then  complied  with 
the  provisions  of  the  agreement  as  to  giv- 
ing proper  notice  thereof  to  the  interested 
parties,  their  power  as  such  arbitrators 
terminates  and  their  functions  cease.  Doke 
V.  James,  4  N.  Y.  S68 ;  Bayne  v.  Morris,  68 
n.  S.  a  Wall.)  97,  17  L.  Ed.  49S;  Edmond- 
son  V.  WUson,  108  Ala..  118,  123,  19  South. 
3fl7;  Hlghtower  v.  Q.  F.  ft  O.  Co.,  145  Qa. 
780,  89  S.  E.  827;  Hackney  v.  AAam,  30  N. 
D.  130,  127  N.  W.  519;  5  C,  J.  75;  Morse 
on  Arbitration,  226. 

The  same  rule  Is  recognized  as  applicable 
to  a  sUtutory  arbltratioa,  McCord  v.  Flynn, 
111  Wla.  78,  90,1  citing  Flannery  v.  Sahagian, 
134  N.  T.  86,  81  N.  E.  SIB,  and  Herbst  ▼. 
Hagenaers,  137  N.  T.  290,  83  N.  A  SIS,  also 
statutory  proceedings. 

In  the  case  here  presented  <^ortanlty 
was  afforded  to  botii  parties,  of  wUdi  t3i^ 
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avail  tbemselves,  of  preBuiting  proof  and 
aTgument  before  tbe  arbitrators.  At  the 
conclusion  of  Bu<di  hearing  It  was  tacitly  as- 
sumed by  all  tiiat  there  was  no  further  evi- 
dence to  be  offered  under  the  then  agree- 
imat  as  to  tbe  time  within  wbidi  proofs 
might  have  be^  offwed.  Acting  on  the  as- 
sumption that  tbe  respective  parties  were 
through  with  their  presmtatlon  of  the  facts 
and  arguments,  the  arbitrators  in  good  faith 
proceeded  to  determine,  and  did  determine, 
the  matters  before  them.  Through  what  now 
seemed  to  have  been  a  mistake  in  Judgment 
on  their  part,  no  ivovlslon  was  made  either 
for  tbe  return  of  or  compensation  for  the  mo- 
tor furnished  by  lAalntiff  to  defendant,  but 
mdh  a  mistake  nevertheless  becomes  binding 
upon  all  concerned,  and  tbe  determination 
final  and  eoncdusive.  Ban  Claire  v.  Eau  Clflire 
Water  Co.,  137  Wis.  517.  524,  119  N.  W.  665; 
Trav.  Ins.  Ca  v.  Pierce  B^glne  Co.,  141  Wis. 
103,  108,  123  N.  W.  643;  Consolidated  W.  P. 
Co.  V.  Nasb,-109  Wis.  490,  503,  S6  N.  W.  486. 

That  the  decision  of  the  arbitrators  was 
made  before  the  time  limited  for  offering 
proofia  had  expired  was  immaterial.  Such 
limit  merely  fixed  the  period  beyond  which 
the  arbitrators  cannot  act,  bat  it  does  not 
prevent  their  disposing  of  tbe  natter,  the 
parties  having  been  heard  to  completion  on 
their  respective  sides,  from  deciding  and 
disposing  of  tixe  matter  before  .the  expira- 
tion of  such  period. 

This  view  we  take  of  tbe  proceedings  re- 
quires a  reversal  of  tbe  judgment  of  the  dr* 
cult  and  dvU  courts,  and  makes  disenaBlm) 
of  the  other  questions  preKnbed  on  tbla  ap- 
peal onneceBsary, 

Judgment  reverted. 

SIBBBOKBB,  0.  J.,  todk  no  pub 


BRU8T  et  at.  V.  FIRST  NAT.  BANK  OF 
STEVENS  POINT. 

(Supreme  Court  of  Wisconsin.  Jan.  10, 1922.) 

1.  AppMl  and  errer  •s>loe— Rnllag  m  obange 
of        not  appMlaWe. 

An  appeal  does  not  lie  from  an  order  grant- 
ing or  denying  a  diange  of  venue. 

2.  Appeal  and  orror  ^>I06  —  laoorperatlso 
atatstory  r«|Biremeat  for  aow  trM  does  not 
naka  veaaa  order  appealaUa. 

The  fact  that  an  order  granting  defendant's 
motion  for  change  of  venue  after  appeal  tr- 
tile  circuit  court  indnded  a  provision  for  atrial 
de  novo  in  tlie  drcuit  court  of  the  county  to 
whidi  the  venue  was  changed  does  not  make  the 
order  appealable,  aiace  that  provision  1b  merely 
the  incorporfttion  of  Laws  1018,  c.  261«  pro- 
viding for  a  trial  de  novo  under  audi  drcnm- 
stances. 


Appeal  from  Circuit  Court,  Milwaukee 
County ;  Gnstav  G.  Gehrs,  Judge. 

Action  by  Peter  Brust  and  another,  co- 
partners, doing  business  under  the  firm 
name  of  Brust  ft  Wlpp,  agelnBt  tiie  First 
Nnti(mal  Bank  ot  Stevens  Point,  'b^nn  In 
the  dvil  court  of  Milwaukee  county,  and  ap- 
pealed by  defendant  to  the  clr<7iit  court 
From  an  order  of  tbe  drcalt  conrt  granting 
defendant's  motion  to  change  the  venue  and 
directing  a  new  trial,  plalntiers  aj^al.  Af- 
peal  dismissed. 

Action  began  in  the  dvll  court  of  Milwau- 
kee county-  against  the  defendant  bank, 
whose  prlndpal  place  of  business  is  Portage 
county.  Wis.  The  defendant  moved  In  the 
civil  court  tor  a  change  of  venue  to  Portage 
county,  bnt  the  motion  was  denied,  where- 
upon It  answered  and  permitted  a  Judgmoit 
for  $1334,  with  interest  and  coata  against 
It  by  default  It  appealed  to  the  drcolt 
court  And  there  again  moved  for  a  change 
of  venue  to  Portage  coun^,  and  from  an 
order  changing  the  venue  to  such  county  and 
providing  for  a  new  trial  in  the  dicait  court 
for  Portage  coonty  the  plalntlffa  appealed 
to  this  court 

Kamnhelmer  ft  Koiney,  of  Milwaukee,  for 
appellants. 

Fisher  &  GaaUn,  of  Stevens  Patnt,  and  T. 
F.  Whetier,  of  Oskoab,  fctr  respondent 

YINJB,  J.  (after  stating  the  facts  aa 
above).  [1]  It  la  well  settled  that  an  an»eal 
does  not  He  from  an  order  denying  or  grants 
Ing  a  diange  ot  v&me.  Bvans  v.  OnrtUu, 
98  Wis.  97,  73  N.  W.  482;  Latimer  T.  JoUns 
Andrae  ft  Sons  Oo.,  101  Wis.  SIX,  77  N.  W. 
1119;  Waukesha  Oo.  Agr.  Soc,  v.  W.  0.  B. 
Co.,  117  Wis.  639,  94  N.  W.  289. 

[2]  But  it  Is  argued  by  plaintiff  that  since 
this  order  included  a  direptlon  that  there 
should  be  a  trial  4e  novo  in  the  circuit  conrt 
for  Portage  county.  It  was  in  effect  an  or- 
der granting  a  new  trial,  and  therefore  ap- 
pealable under  the  dedslons  of  Pabst  B.  Co. 
V.  Milwaukee  L.  Co.,  166  Wis.  615,  146  N.  W. 
879;  Hanna  v.  Chicago,  M.  &  St  P.  B.  Co., 
166  Wis.  626,  146  N.  W.  878;  Mechanical  Ap- 
pliance Co.  V.  A.  Eleckhefer  B.  Co..  163  Wis. 
647,  159  N.  W.  556.  The  difficulty  with  this 
argument  Is  that  the  Legislature  and  not 
the  court  directed  the  new  trlaL  Chapter 
261,  Laws  of  1913,  provides  that  In  cases 
like  this,  where  a  defendant  is  a  nonresident 
of  Milwaukee  county  and  a  change  of  venue 
Is  granted  In  the  circuit  court  for  Milwaukee 
county  to  the  county  of  bis  residence,  "there 
shall  be  a  trial  de  novo  In  the  same  case  and 
under  the  same  provisions  of  law  as  In 
cases  of  appeala  txom  Justice  court"  The 
new  trial  In  the  circuit  court  of  Portage 
county  would  have  followed  as  a  matter  of 
course  if  tbe  tada  bad  beai  silent  on  the 
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QiKSUoi  of  ft  new  trial  The  only  matter 
tile  drcnit  court  of  Milwaukee  comity  con- 
tfdered  and  Jndlcated  upon  was  whetber  or 
not  there  should  be  a  t^nge  of  vmus.  It 
was  poweiiess  to  make  any  adjudication  up- 
on the  question  of  a  new  trial,  for  the  Leg- 
islature had  acted  upon  that  question.  The 
right  to  a  new  trial  followed  as  a  matter 
of  course  vpoa  a  change  of  venue.  The  or^ 
der,  80  far  as  the  court  had  Jurisdlctl(»  to 
act,  was  an  order  for  a  change  of  renne  only, 
and  that,  aa  we  han  seso,  Is  not  appealable. 
It  follows  therefore  that  the  appeal  miut  be 
4lBDilssed. 
Appeal  dimlased. 

8ZBBB0KBB,  O.     took  no  part 


FIRST  NAT.  EXCH.  BANK  v.  HARVEY. 

^Supreme  Oovrt  of  WlBcomdn.  Jan.  10,  1922l) 

4.  JMUntat  <  MH,  4ai(5>— Eqaity  wlU  re- 
lieve aoalMt  JeriiMaeto  e^aM  tknHb 

Bqnity'  will  relieTv  from  a  judgment  ob- 
tained through  perjai7,  where  Ui«  defendant 
«omea  into  court  wiUi  dean  hands  and  has  been 
guilty  of  no  lachea,  but  a  very  high  degree  of 
proof  is  required. 

X  Jadgaeet  «S3^0.  tan—BuMM  for  aot  la- 
terpMll  MMise  at  trial  ef  aetiM  la  ether 
state  01  notes  held  not  showa  by  aoeator- 
Dlalm  la  aetloa  ea  Judgmeat. 

Where  In  a  suit  to  enforce  Judgments  ob- 
tained in  another  stste  on  notes  defendant  in- 
terposed an  equitable  counterclaim  that  the 
Jadgments  were  obtained  by  perjury,  where  the 
coanterclaim  tailed  to  allege  that  defendant 
appeared  In  the  action  on  the  notes,  or  that 
be  interposed  any  defense  or  did  anything  to 
^allenge  the  good  faith  of  the  plaintUTs  title 
•or  to  put  it  upon  its  proof  of  being  a  holder 
in  due  course,  although  he  did  not  know  titat 
^alntilt  was  not  a  holder  in  doe  eonrse,  hie 
•cmdoct  cottstitDtss  such  laches  aa  irill  pre- 
Tcnt  relief  in  equity. 

3.  Jedgmeat  iS-.'»4M  Eqslty  will  aot  relieve 
froBi  JsdgmoBt  on  psrjsrsd  testlnosy  where 
defeadaat  failed  te  appear  la  eassb 
Where  defendant  was  sued  on  notes  and  a 
itdgauoA  obtained  against  him,  wlilA  he  daim- 
ed  waa  foandod  an  perjured  testlnuwy,  the 
fallnn  of  defendant  to  appear  in  the  caae  and 
exhuat  the  opportunities  available  to  him  in 
the  action  at  law  prevents  relief  in  equity 
against  a  spit  to  enforce  the  judgments,  since 
equity  wffl  not  interfere  to  afford  reUef  where 
legal  redress  Is  available. 

Aiipeal  from  Clrcnft  Court,  Milwaukee 
■Oount7;  B.  T.  Falrdiild,  Judge. 

AcUen  bj  tlib  Flret  National  Bxchaofle 
Bank  MOlnet  A.  J.  Harv^,  Fnna  an  ordw 


sustaining  a  demurrer  to  defendanfa  com- 
terdaim,  defendant  appeals.  Affirmed. 

This  action  Is  brought  to  recover  on  two 
Judgments,  aggregating  about  $4,400,  ren- 
dered against  one  J.  K.  Latimer  and  the  de- 
fendant Harvey  in  the  courts  of  Ohio.  The 
(lofendant  connterclalmed  for  equitable  re- 
lief, enJolDlng  the  enforcement  of  the  Judg- 
ments, for  the  reason  that  the  same  were  pro- 
cured by  fraud,  conspiracy,  and  po'Jury. 
The  coimterclalm  alleles,  among  other  things, 
that  the  Judgments  sued  upon  were  based 
on  certain  promissory  notes  which  ,  grew 
out  ctf  the  following  transaction:  On  or 
about  the  1st  day  of  October,  1913,  <me  J. 
E,  Latimer,  of  Cleveland,  Ohlo^  had  a  lease- 
hold interest  in  certain  property  In  that  city, 
and  by  the  terms  of  wUch.  among  other 
things,  he  was  required  to  erect  thereon  a 
building  at  a  cost  of  not  less  tlian  $50,000. 
There  was  a  provision  in  the  lease  that  it 
should  not  be  assigned  without  the  consent 
of  the  lessor.  On  or  about  said  date  defend- 
ant and -said  Latimer  entered  Into  an  agree- 
ment whereby  the  said  Latimer  agreed  fo 
procure  the  written  consoit  of  the  lessor  to 
an  assignmmt  of  said  lease  to  defendant, 
and  whereby  the  defendant  agreed  to  pay  to 
said  Latimer  certain  sums  of  money  expend- 
ed by  him  fcnr  rmtal,  taxes,  premium  on  bond 
given  by  Latimer  to  the  leesor  as  security 
for  the  i»erformance  of  the  lease,  etc.,  pur- 
suant to  which  agreement,  and  before  the  as- 
signment had  been  executed  or  the  consent  of 
the  lessor  to  such  assignment  had  been  pro- 
cured, the  defendant  paid  to  the  said  Lati- 
mer the  sum  of  $1,000  and  executed  his 
ptomlaacwy  aotet  tot  the  balance;  that  when 
said  notes  became  dne^  aaid  ladmer  bad  not 
procnred  the  conaent  of  tlie  leaaor  to  the 
asaigmnent  of  said  lease,  nor  bad  the  assign- 
meot  been  wecated,  and  the  notes  were  re- 
newed ap<m  the  ^mntae  of  flia  a^  lAtimer 
to  comi^  with  the  terms  and  cfrndttims  of 
the  aaid  agreement,  and  to  procure  die  con- 
sent <a  the  lessor  to  the  aaslgnment  <tf  said 
lease  and  to  assign  th»  same;  that  said  lati- 
mer  never  did  assign  said  lease,  nor  procure 
the  consent  of  the  leseor  to  aald  assignment, 
and  that  he  faUed  In  every  leepect  to  carry 
out  his  agreement  In  that  b^lt  snd  that 
the  consideration  for  said  promlmory  notes 
entirely  failed;  Uiot  before  the  aforesaid 
notes  became  due,  the  said  Latimer,  knowing 
that  the  ooofllderatlon  for  said  notes  wholly 
failed,  nnlawfnlly  omnbined  and  conspired 
with  one  N.  R,  WUdman,  a  broker  in  real 
estate  and  commercial  paper  then  reeidlne 
and  doing  business  in  Cleveland,  to  have  said 
notes  transferred  In  form  to  some  third  per- 
son, eltbar  before  or  after  maturity  thereof, 
and  to  have  aald  transferee  falsely  dalm  and 
assert  Uiat  the  notes  had  been  acquired  by 
said  transferee  in  good  faUh,  toe  a  valuable 
consideration,  without  knowledge  of  the  fall- 
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mre  oC  consideration  for  vlddi  said  notra 
were  gX^ea,  and  without  knowledge  of  any 
defense  thereto,  and  to  liaTe  such  transferee 
falsely  claim  and  falsely  swear  in  court  in 
such  action  that  said  two  notes  were  ac- 
quired by  blm  in  due  course;  that  thereafter, 
and  before  the  commencement  of  the  actions 
which  resulted  in  the  judgments  mentioned 
in  the  complaint,  tlie  fiaid  J.  E.  Latimer  and 
N.  B.  WUdman,  in  pursuance  of  aald  con- 
spiracy, Induced  the  plaintiff  herein,  as  de- 
fendant is  informed  and  belleres,  to  enter 
into  said  unlawful  combination  with  full 
knowledge  that  the  nmslderatltm  of  said 
notes  bad  failed  and  the  purposes  and  ob- 
jects of  the  conspiracy  entered  Into  between 
Latimer  and  Wlldman,  and  the  said  plaintiff 
did,  as  defoidant  is  informed  and  beHeres, 
enter  into  said  conspiracy  before  the  com- 
mencement ot  either  of  the  actions,  wbich 
resulted  in  the  Judgment  mentioned  In  the 
complaint  herein,  and  in  pursuance  ttiereof 
the  said  xdalntlff  agreed  to  have  the  said  two 
notes  trangfterred  to  It  either  before  or  after 
maturity  &&eot,  nndor  the  omdltlons  so 
unlawfully  agreed  upon,  and  as  sutdi  trans- 
feree to  brhig  action  up(m  said  notes  and 
obtain  Judgmoits  thereon  by  the  means  so 
agreed  upon  between  said  Latimer  and  WUd- 
man; that  the  plaintiff  accepted  the  trans- 
fer of  said  two  notes  either  before  or  after 
maturity  ttiereof,  and  to  defaidant's  own 
knowledge  the  said  plaintiff  acquired  both  of 
said  notes  with  fun  knowledge  and  due  no- 
tice that  the  condderatlon  thereof  had  whol- 
ly failed,  and,  as  d^endant  is  informed  and 
believes,  without  paying  a  valuable  consider- 
ation tber^or;  that  it  brought  action  upon 
said  notes  in  purenance  of  said  cmsplracy 
and  through  its  officers,  agents,  or  attorneys, 
by  falsely  swearing  in  court,  as  defendant  Is 
Informed  and  believes,  that  it  was  a  bona 
fide  owner  and  bolder  of  aald  notes ;  that  It 
acqub«d  the  same  before  maturity.  In  due 
course,  etc^  obtained  the  Judgments,  etc.; 
that  at  the  time  ot  the  trial  of  said  actions 
defendant  had  no  knowledge  of  the  conspir- 
acy. 

It  Is  further  alleged  that  at  the  time  of 
the  trial  of  Hie  original  actions  defmdant 
bad  no  knowledge  or  Information  of  the  con- 
spiracy, or  the  purposes  or  (AJecte  thenot, 
and  had  no  knowledge  or  Information  as  to 
whether  said  notes  were  acquired  in  good 
faith  before  maturity,  or  for  a  valuable  con- 
sideration, but  that  an  such  knowledge  and 
information  has  been  dulved  by  the  defend- 
ant since  Qie  trials  of  said  actions,  and  since 
the  rendering  and  entis  of  said  Judgments, 
"tor  which  reason  this  defradant  was  unable 
to  Interpose  as  a  defense  to  the  actions  whtch 
resulted  in  said  Judgments  tbo  facts  herein 
alleged  and  set  fwth."  There  la  no  auction 
in  tlie  connterdalm  that  the  defendant  in 
any  manner  appeared  In  said  acttims,  or  that 
he  made  any  efl<fft  to  use  any  diligence  to 
ascertain  whether  the  plaintiff  was  the  hold- 


er Is  due  course  ot  the  notes  upon  wtakb  the 
Judgmoita  wwe  rendered. 

The  plaintiff  demurred  to  the  coantn> 
dalm,  which  demurred  was  sustained,  and 
from  the  order  sustaining  the  dondrm  de- 
fendant Harvey  brings  this  appeaL 

Curtis  &  Mock*  ot  Milwaukee  finr  ai^d- 

lant 

Bottum,  Hudnall,  Lecher'  ft  McNamara» 
of  Milwaukee,  for  respondent 

0\ms,  J.  (after  stating  the  facts  as  above). 
[1]  The  defendant  seeks  to  Invite  the  aid 
of  a  court  of  equity  to  prevent  the  enforce- 
ment of  the  Judgments  sued  upon  on  the 
ground  that  they  were  procured  by  means 
of  perjury.  True,  fraud  and  nxisplracy  Is 
also  alleged,  but  It  does  not  a[^)ear  that  such 
fraud  and  conspiracy  In  any  mannar  re- 
strained the  defendant  from  interposing  a 
defrase  to  the  original  causes  of  action,  or 
influenced  his  conduct  with  reference  thereto 
In  any  way.  was  not  deceived  or  misled 
by  the  allied  conspiracy,  and  if  the  oontt 
was  Imposed  upon  In  any  manner  it  was  by 
virtue  of  the  perjury  which  the  defendant 
alleges,  upon  Information  and  belief,  oc- 
curred at  the  trial.  We  treat  the  counter- 
claim, therefore,  as  one  asking  for  equitable 
relief  on  the  ground  that  the  Judgments  were 
obtained  through  perjury.  That  this  court 
will  relieve  from  a  Judgment  so  obtained, 
where  the  defendant  comes  into  court  with 
dean  hands,  and  has  been  guilty  of  no  laches, 
is  established  by  Stowell  r.  Hdred,  28  Wis. 
504 ;  Boring  v.  Ott,  138  Wla.  260,  119  N.  W. 
865,  10  U  R.  A.  (N.  S.)  1080;  I^un  v.  Klpp, 
155  Wis.  347,  145  N.  W.  183,  5  A.  L.  R.  655y 

We  deem  It  unnecessary  to  consider  wheth- 
er the  counterclaim  sets  forth  a  good  cause 
of  action  under  the  doctrine  of  those  cases, 
and  pause,  in  passing  to  a  discussion  of  the 
decisive  question  in  the  case,  only  to  remark 
that  a  court  of  equity  demands  a  very  high 
degree  of  proof  before  It  will  restrain  the  en- 
forcement of  a  Judgment  upon  the  ground 
that  It  was  obtained  by  perjury,  and  the 
character  of  the  allegations  of  this  counter- 
claim affords  little  assurance  that  that  high 
d^ree  of  proof  is  at  hand.  It  will  be  no- 
ticed that  the  allegations  of  perjury  are 
made  opMi  Information  and  belief,  and  that 
no  individual  Is  named  as  having  committed 
perjury  in  the  procuring  of  the  Jadgm^ts 
sued  upon.  While  it  Is  quite  probable  that 
the  defendant  could  make  the  allegation  In 
no  other  form,  |it  is  not  unreasonable  to  sup- 
pose that  his  Vben  Information  pointed  to- 
some  Individual  upon  whose  perjured  testi- 
mony the  judgments  were  procured.  If  hia 
investigations  and  information  had  not  gone 
to  that  extent  at  the  time  of  the  preparattMi 
of  his  pleading,  there  Is  little  reason  to 
believe  that  he  could  bring  to  the  support  of 
the  allegations  of  his  counterclaim  thnt  high 
degree  of  proof  essential  for  the  grantlnc  of 
ttie  r^et  prayed  for.  Furthermorflh  it  ■oemi- 
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<iuite  probable  tbBt  tbe  JndgmentB  were  ren- 
dered upon  tbe  mere  prodactlon  of  tbe  notes 
and  in  the  absence  of  any  sworn  testimony, 
all  of  which  Is  said,  not  for  tbe  purpose  of 
demonstrating  that  tbe  counterclaim  la  vol- 
^erable  upon  demurrer,  bat  to  surest  that 
the  general  tone  thereof  does  not  give  as- 
snrance  of  much  probafiiUty  that  ptaintlfC 
«ould  prove  a  cause  of  action  even  though 
be  may  have  technically  pleaded  one. 

[2,  3]  Passing  to  the  decisive  question  In 
tbe  case,  we  hold  that  tbe  demurrer  must  be 
sustained  on  the  ground  that  the  defendant 
la  guilty  of  laches.  The  rounterclaim  con- 
tains no  auction  that  the  defendant  inter- 
posed any  defense  in  the  original  action  re- 
sulting in  the  Judgments  sued  upon.  Tbe 
counterclaim  is  silent  as  to  whether  he  per- 
mitted the  Judgments  to  go  against  him  by 
default,  but  sucb  we  deem  to  be  the  plain 
inference  from  the  pleading.  We  have,  then, 
a  case  where  the  defendant  was  sued  upon 
promissory  notes  the  consideration  for  which 
bad  utterly  failed.  He  made  no  attempt  to 
defend  the  action  upon  such  ground.  This 
fact  Is  set  forth  in  the  counterclaim,  and 
sought  to  be  excused  on  the  ground  that  he 
did  not  know  at  that  time  that  tbe  plaintiff 
was  not  a  holder  in  due  course.  Tbis  is  not 
fbe  conduct  of  one  who  is  diligent  in  tbe  pro- 
tection of  his  legal  rl^ts.  The  most  Uberal 
construction  that  can  be  given  to  the  allega- 
tions of  the  counterclaim  is  that  he  did  not 
know  tbat  the  plaintiff  was  a  holdw  In  duo 
course.  It  was  incumbent  upon  him  to  chal- 
lenge that  tKct,  to  demand  afBrmatlTe  ivoof 
thereof,  and  to  avaU  himself  of  his  right  of 
eron»  cMminatlop.  But  thoe  is  no  allegation 
In  Hie  oonnterclalm  ttat  he  appeared  In  tte 
action  In  any  manner,  ttiat  be  Interposed 
any  defense  whatever,  ot  that  he  ffid  any- 
thing to  dianenge  the  bona  fides  of  Oie  plain- 
tUFs  title  to  the  notes  or  to  put  it  to  Its  pnxtf 
vptm  the  question  <tf  whether  It  was  a  holder 
In  doe  conrse.  There  is  no  allegation  that  he 
made  any  attempt  to  ascertain  what  the  fact 
was  in  that  respe<ct,  and  there  is  a  lack  of 
any  showing  that  any  diligence  whatever 
wfs  used  to  ascertain  whether  the  plaintiff 
was  in  fact  a  bolder  In  due  course.  If  the 
pleading  were  used  as  the  basis  of  a  motion 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  the  motion  would  have  to 
be  denied  under  our  rules  of  practice  be- 
cause of  a  lack  of  any  showing  upon  the 
question  of  due  diligence;  It  Is  a  general 
principle  of  equity  that  It  will  not  interfere 
to  afford  relief  where  legal  redress  is  avail- 
able, and  in  order  for  the  def^dant  to  have 
any  standing  In  a  court  ot  equity  to  secure 
the  niiet  sought  by  his  counterclaim  he  must 
show  that  he  made  use  of  and  exhausted  tiie 
opportnnltlea  available  to  him  in  the  original 
action.  This  he  has  failed  to  do,  and,  as  he 
was  passlTe  and  indifferent  at  a  time  whrai 


he  might  have  secured  his  rights  in  a  court 
of  law,  equity  wUl  not  now  afford  him  relief, 
^e  order  appealed  from  Is  affirmed. 

SIEBEGKEB,  0.  J.,  took  no  part 


NELSON  V.  PAULL 

(Supreme  Court  of  Wisconsin.  Jan.  10;  1922.) 

1.  MdBlcipaJ  oorporatlMis  «=»706(5>  —  Coa- 
trlbatory  nqgltoence  of  pedestriaa  run  dows 
by  automobile,  held  for  ]«ry. 

In  an  action  by  a  pedestrian  for  injuries 
received  by  being  run  down  by  defendant's  au- 
tomobile, which  woa  attempting  to  pass  another 
autom(^ile  at  a  point  where  plaintiff  was  wait- 
ing for  a  street  car,  a  special  finding  by  the 
Jury  that  plaintiff  was  not  negligent,  i^Id  am- 
ply sustained  by  tbe  evidence. 

2.  Damages  <^I32(6)  —  Verdlot  for  $10,000 
held  not  exoassfve  for  injory  to  askle. 

A  verdict  of  $10,000,  to  a  motorman  63 
years  of  age  earning  $160  per  month,  was  not 
excessive  for  an  injured  and  stiffened  ankle 
resulting  in  a  shortened  limb  and  requiring  a 
great  deal  of  care  by  reason  of  pus  lormatjonB. 

3.  Trial  ^9ll5(3)  —  Admissions  la  pieadiags 
may  be  read  to  Jury  la  argument. 

Admissions  contained  in  the  pleadings  of 
the  opposite  party  may  be  read  to  the  jury  in 
tbe  argument  of  counsel  without  having  been 
specially  offered  and  admitted  in  evidence. 

4.  Appeal  and  error  «=3lO60(l)  —  Refusal  to 
permit  pleadlaB  to  be  read  to  J0ry  harmless. 

Defendant  automobilist,  wbo  ran  down 
plaintiff  pedestrian  in  street,  was  not  prejudiced 
by  refusal  of  court  to  permit  pleading  of  plain- 
tiff, which  alleged  that  it  was  dark  at  tbe  time 
of  the  aeddeot,  to  b«  read  to  tbe  jury  in  argu- 
ment on  the  grooud  that  It  constiitated  an  ad- 
mission that  it  was  dark  at  such  time,  the  word 
"dark"  being  but  a  relative  term  and  not  neces- 
ssrily  meaning  the  entire  absence  of  all  light  or 
ability  to  see  things,  the  question,  therefore, 
being  for  the  jury  to  determbw  from  all  the  eri- 
dence  in  the  caae. 

5.  Trial  15(2)— Improper  for  attoreey  to' 
toll  Jary  oteot  of  answer  to  spaelal  findlsg. 

In  answering  qnestions  submitted  to  them, 
it  la  not  part  ot  the  jary's  function  to  determine 
what  effect  its  answer  will  have  upon  the  final 
outcome  of  the  trial,  and  it  is  improper  for  an 
attorney  in  argument  to  inform  tbe  jury  as 
to  what  would  be  tlie  results  of  a  finding. 


6.  Trial  ^9l33(6)— Improper  argomest 
not  revertlMe  error  In  view  of  adiaonltloa 

of  oourL 

In  actiwn  for  personal  injuries,  misconduct 
of  plaintiff's  attorney  in  iDformlng  the  jury 
that,  if  tbey  answered  "yes"  to  a  question  as  to 
whether  plaintiff  was  guilty  of  contributory 
negligence,  be  would  have  no  claim  against  the 
defendant,  was  not  preju^dal,  where  the  conrt 
folly  BUBtained  ob^tions  of  defendant's  coon- 
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■d  thereto  and  lalljr  admonished  the  jury; 
plaintifTa  case  pMseHing  mramial  atrensth  and 
meiit  npm  the  questiOD  of  contrihutory  negli- 
ffence. 

7.  Appeal  uri  arrar  4^1062(2)  —  RefuaaJ  to 
aahmtt  queattoa  as  to  wbathar  Injury  was  dae 

.  to  aaavoldablo  aooidtat  haM  aot  pnjadiolat. 

In  an  action  hj  pedestrian  tor  Injuiies  re* 
ceived  when  ran  down  b;  defendant's  automo- 
bile, where  the  vital  qiieBtions  involved  were 
the  negligence  of  the  defendant,  the  proximate 
canse  and  contributory  negligence,  held,  that 
it  was  not  prejudicial  error  to  refuse  to  submit 
to  the  jury,  as  a  part  of  the  special  verdict  the 
question,  "Was  plaintiff's  InjniT  due  to  an  tm- 
avoldable  accident?" 

8.  Danagaa  «=»46— No  reoovary  far  valae  of 
aiadloal  servloes  raadared  grataKoasly. 

In  personal  Injury  case  no  recovery  could 
be  had  for  medical  services  furnished  gratui- 
tously by  physicians  connected  with  a  mutual 
benefit  aaaodation. 

9.  Appaal  tad  arrar  ^1068(4)  —  lastraotloa 
ooaoaralag  reoovary  far  aiadieal  aorvloaa  hold 
harmlesa. 

In  action  for  personal  injnries,  an  instruc- 
tion, "£on  will  also  c<mBider  the  reasonable 
valne  of  the  medical  services  which  the  plain- 
tiff received,"  was  not  prejudicial  in  that  plain- 
tiff received'  gratuitous  services  from  certain 
doctors  connected  with  a  motual  benefit  asso- 
daticHi,  whero  tha  Talna  of  the  aarrtces  of  the 
Mdy  otlier  doctor  treating  Um  vere  properly 
proven  on  the  trial,  aa  it  coold  aot  conaistenl^ 
ba  daimad  that  the  jury  eithor  considered  or 
made  any  aUowancea  for  aerrieea  randarad  by 
tiio  physicians 'rendering  the  gratuitous  serv- 
ices. 9 

Appeal  from  Circuit  Court,  Milwaukee 
OouDty ;  Jobn  J.  Or^ory,  Judges 

Action  by  Andrew  Ntison  agalnat  O.  Q. 
Panll.  Judgment  tar  idalntlir  for  $11^876.79, 
damages  and  coats,  and  defendant  appeals. 
Affirmed. 

Tbe  following  appears  from  the  evidence: 
Downer  avaiue  Is  a  public  street  in  the  vil- 
lage of  Shorewood,  Milwaukee  county,  run- 
ning north  and  south,  and  Is  Intersected  at 
>ight  angles  by  Bdgewood  street  towards  the 
south,  and  Morse  avenue  towards  the  north. 
The  width  of  Downer  avenue  from  curb  to 
curb  is  45  feet,  and  the  length  of  tbe  block 
from  the  norOi  curb  of  Edgewood  to  the  north 
curb  of  Morse  avoiue  is  about  350  feet  Lo- 
cated on  Downer  avenue  between  the  Inter- 
aectlng  streets  above  referred  to  Is  a  single 
street  railway  track  used  by  the  Milwaukee 
Blectrie  Railway  &  Light  Company  on  which 
to  pnq>el  its  electric  cars  for  passenger  traf- 
fic. There  la  a  distance  of  about  14  feet  from 
the  west  rail  of  said  track  to  the  west  curb 
of  Downer  avenue,  and  a  distance  of  about 
26  feet  from  the  east  rail  xtl  said  tra^  to 
tha  east  curb  ct  aald  Downer  avenue. 

Flalntlfl  w«B  a  mofamnan  ot  tbe  ag«  et  6S 


years,  and  bad  been  empl<qrM  aa  audi  by 
street  railway  company  tot  a  pedod  of  about 
22  years.  On  tbe  19tik  day  of  Norombnr,  1910, 
at  abont  6:45  p.  m.  of  the  day,  he  vaa  stand- 
ing on  tbe  walk  near  the  southeast  comer  of 
Downer  avenue  and  Morse  avenue,  Intending 
to  board  a  Downer  avmue  car  gdng  north. 
In  looking  towards  the  sonth  he  saw  a  street 
car  headed  towards  the  north,  stopping  at 
tbe  near  crossing  of  Edgewood,  and  as  the 
car  started  he  proceeded  to  walk  out  into 
the  street  towards  tbe  track,  and  there  st(q>- 
ped.  awaiting  the  approach  of  flie  car,  and 
at  that  time  the  car  had  arrived  at  a  point 
abont  three  car  lengths  soadi  of  where  plain- 
tiff stood.  A  number  of  automobiles  were 
traveling  northward  al<mg8ide  of  the  street 
car  as  it  left  Edgewood,  and  as  these  antos 
approached  Morse  avenue  the  plaintiff  ob- 
served that  the  car  which  preceded  the  others 
was  an  electric. 

The  defendant,  as  the  street  car  left  ESdge- 
wood,  drove  his  seven-passenger  auto  In  the 
rear  of  the  electric,  whldi  was  proceeding 
northward  between  the  track  and  the  east 
curbk  When  the  north-boxmd  street  car  had 
arrived  at  a  point  about  one  car  lengUt  souQi 
of  the  south  Closing  of  Morse  avenue,  tbe 
defendant,  who  was  drivlns  bis  car  at  tbe 
rate  of  about  18  miles  per  boor.  In  ordw  to 
pass  the  electric  auto,  steered  his  car  towards 
the  northwest  inunedlatdy  In  front  of  and 
in  (slOBe  proximity  to  tbe  street  car,  and  tben 
towards  the  northeast,  so  as  to  proceed  slong 
on  that  portion,  of  Downer  avenue  lying  east 
of  the  street  car  track.  When  the  defeaadant 
in  the  effort  to  pass  tiie  electric  auto  swerved 
his  car  towards  tbe  northwest,  the  i^alntiff 
was  standing  at  a  jwint  about  2  to  3  feet 
east  of  the  east  rail  of  the  street  car  track, 
and  it  was  testified  to  by  him  that  when  be 
saw  defendant's  car  headed  towards  the 
northwest,  he  concluded  that  It  was  the  in- 
tention of  the  driver  to  proceed  In  that  di- 
rection, and  in  that  event  there  would  be  no 
danger  whatever  to  him,  at  the  point  where 
he  was  tben  standing.  Tiie  idalntllC  had 
Just  observed  the  motion  of  defendant's  car 
In  a  northwesterly  dlrectl<»,  when  suddei^ 
and  unexpectedly  he  observed  the  same  be- 
ing turned  to  tbe  northeast,  so  that  he  would 
be  directly  In  the  path  of  defaidant's  car. 
In  an  effort  to  escape  from  the  danger  which 
then  apparently  ctmfronted  blm,  he  moved 
rapidly  towards  the  west,  and  almost  suo> 
ceeded  In  clearing  tbe  pathway  of  defandantfs 
approaching  car,'  but  was  atiudk  by  tbe  iMCt 
fender,  as  tbe  result  of  wbidi  ha  snffwed  a 
severe  injury  to  bis  left  lej^  canslng  a  bum- 
her  of  tracturea  In  and  around  tbe  ai^la  and 
the  hnter  shin  Ixme  and  In  and  about  tba 
ankle  joint.  On  acooant  of  the  natnn  of  tba 
injury.  It  was  impossiUe  to  set  ttw  Umh, 
and  the  attending  physicians  concluded  to 
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and  did  cpmte  at  tte  potat  of  the  Injury, 
and  then  found  nmneroos  splinters  and  pieces 
of  broken  bones,  meayoC-wliidi  they  nmored. 
Tbe  good  ends  of  tbe  broken  bones  wore  then 
wired,  after  remoTlng  as  many  splinters  as 
poMlble,  and  as  the  result  of  the  mashed 
omdlUon  at  the  Injured  limb,  and  the  deed 
desDce  aronnd  the  injury,  an  infection  set 
In  which  gare  the  medical  attendants  con- 
siderable cause  for  apprehension,  but  whi<^ 
waa  finally  allayed.  As  tbe  result  of  the  In- 
Jury,  the  Injured  ankle  has  become  perma- 
nently stiffened. 

Dr.  Differt,  one  of  the  attending  physidans. 
testified  that  In  his  opinion  there  is  no  chance 
for  substantial  Improvement  of  the  injured 
Ifmb  as  to  action  or  mov^ent,  and  that  from 
time  to  time  while  the  idiysldans  visited 
tbe  xdaintlffp  he  fonnd  pus  exuding  fnHU  thb 
injured  portion  of  the  limb,  and  that  small 
portions  of  bone  were  expelled. 

Plaintiff  testified  that  he  stiU  suffers  oon- 
slderable  pain,  and  it  appears  that  the  limb 
is  shortened  1%  to  2^  Inches.  At  the  time 
of  the  accident,  plaintiff  ^as  earning  $6.64 
a  day,  and  lUs  monUily  earnings  were  be- 
tween fl60  and  $165.  According  to  the  eri- 
denoe  introdoced,  the  mortality  tables  show 
that  idalntiff  at  63  years  of  age  has  an  ex- 
pectancy of  life  of  aboDt  12  years. 

There  is  no  substantial  or  material  con- 
flict in  the  evidence  as  to  the  maaner  in 
which  the  injury  occurred.  No  signal  was 
girak  by  the  defendant,  preceding  the  ac- 
cident At  tbe  time  of  the  accident  it  was 
not  very  dark,  and  the  tights  were  lit  on  the 
automobiles,  and  there  was  a  light  from 
Bdgewood  street,  and  .the  street  car  was  also 
Ufcfated. 

Hm  case  was  submitted  to  the  iory  on  a 
special  Terdlet,  who  found:  '(!>  That  fbe  de- 
fendant tstled  to  exBTfAai  ordinary  care  In 
th«  managemmt  and  contnd  of  his  antomo- 
bUa  at  and  immediately  prior  to  idalntlfl'B 
'injmy;  C2)  that  sndi  tailnre  was  the  pn»d- 
nate  cause  of  the  injury;  (8)  that  the-plaln- 
tur  W9B  not  gollty  of  a  want  at  ordinary 
core  wbteh  proximately  contrlbated  to  pro- 
duce tlM  Injury ;  and  (4)  damages  In  the  sum 
of  $10,000. 

After  verdict,  the  defendant's  counsel  mov- 
ed to  cbange  the  answer  of  the  third  question 
of  the  spedsl  verdict  from  'Vo"  to  "Te^" 
and  for  Judgment  upon  sudi  verdict  as  so 
dianged.  Tb»  refusal  of  tbe  court  to  grant 
such  motion  constitates  defendant's  first  a» 
aignment  of  error. 

QUj^sman,  Gold  ft  Onrlgan,  of  Milwaukee 
(W.  D.  Oorrigan,  <a  Ifllwaukee,  of.  counsel), 
tor  appelant. 

Tan  Dyke.  Shaw.  Mnakat  *  Tan  Dyke^  of 
unwanted  fOr  respondoit. 

DOEBFLEB,  J.  (after  stating  the  facts  as 
^MTCft.    We  hay*  oaieAiUy  «r»minaA  the 
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evidence  in  the  ease,  and  are  convinced  that 
the  answer  at  the  Jnxy  to  flie  ttdrd  questfon 
of  tbe  special  verdict  was  anmly  sustained 
thereby.  When  plaintiff  left  the  onrb  near 
the  southeast  comer  of  Oamter  avenue  and 
Morse  avenue,  he  proceeded  to  occmv  a  plaoe 
iq^  the  hl^way  usually  oocnpled  by  pedes- 
trians when  Intending  to  board  a  street  car. 
Tbe  street  ear  track  was  west  of  the  center 
of  Downer  avenue,  and  the  distance  between 
tbe  east  rail  and  the  east  curb  of  the  street 
was  fuUy  25  feet..  Tben  was  ami^e  space 
for  automobiles  to'  pass  at  least  two  abreast, 
tuaOi  on  the  avenne,  without  in  any  manner 
Interfering  with  plaintiff's  safety  while  h^ 
was  standing  2  (W  3  feet  east  of  the  east  rail 
of  the  tradE,  awaiting  the  apinvMUih  of  tb» 
street  car. 

It  is  also  quite  clear  that  if  the  plaintiff  had 
not  assumed  the  position  on  the  hit^way 
pr^ratory  to  entering  the  car  when  he  did, 
and  had  waited  at  or  near  tibe  curb  until  the 
string  of  automobiles  ai^iiroaeblng  had  fully 
passed,  there  might  have  been  dangw  of  tils 
missing  the  street  car. 

The  defendant  was  avrare  that  tbe  street 
oar  had  stopped  at  EHgewood,  and  the  evi- 
dence shows  that  in  order  to  permit  passen- 
gers to  be  discharged  frwn  or  to  board  the 
car  at  that  point,  he  was  otOlged  to  st(q>  tSs 
car  in  the  rear  of  the  electric  auto.  He  knew 
that  the  street  car  was  proceeding  ncnthward 
from  Bdgewood  to  Uorae  avenne,  saA  that 
there  were  a  number  ot  other  autos  proceed- 
ing northward  on  the  light  hand  side  of  Dow- 
ner avenue.  He  was  familiar  with  the  loca- 
tion of  the  street^  as  he  bad  lived  In  that 
locality  for  a  consideiable  number  of  years. 
It  must  be  presumed  that  he  knew,  and  un- 
doubtedly he  did  know,  that  there  was  a 
likelihood  ot  tbe  street  car  coming  to  a  stop 
as  it  aKtroadied  Morse  avenue,  tat  the  pur- 
pose of  permitUng  passengers  dther  to  board 
or  all^t  from  the  car,  and  that  in  order  to 
take  passage  upcm  the  car,  it  would  be  necee- 
sary  for  a  pedestrian  to  stand  In  dose  prox- 
imity to  tbe  car  at  a  point  where  It  is-  usual 
and  customary  for  pedestrlana  to  stand  un- 
der like  circumstances. 

[1]  Tbe  plaintiff,  therefor^  was  duly  Jus- 
tified in  occn^ing  the  posltUm  he  did,  pre- 
paratory to  boarding  the  car,  and  whether  or 
not  he  knew  ot  the  approach  of  the  def  oid- 
anf  s  aoto  immediatdy  In  tdie  rear  of  the  ap> 
proa<dilnc  electric  auto,  be  bad  a  right  to 
assume  that  the  defendant  In  the  operatloa 
of  his  car  would  not  make  the  snddoi  and 
decisive  turn  first  towards  the  northwest.  In 
endeavoring  to  pan  in  dose  proximity  the 
moving  street  car  and  tbe  electric  anto^  and 
then  suddenly  torn  his  machine  towards  tbe 
northeast,  so  as  to  place  tbe  plaintiff  In  the 
direct  pathway  of  his  approaching  car.  In 
fact,  it  appears  to  us  quite  deariy  that  the 
action  of  the  defendant  In  so  ateerlng  hU 
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car  resalted  In  pladng  the  i^alntUF  In  a  dan- 
gerooa  trap,  from  which  it  was  difficult  to  ex- 
tricate blmseif  without  great  danger  ol  am- 
tatning  Injury.  No  signal  waa  given  by  the 
deftindant  to  warn  the  idalntlfl  ot  the  ap- 
proach ct  his  car.  Uudw  these  circom-* 
stances,  it  would  almost  appear  as  though 
the  plaintifl  was  free  from  cfmtEilratory  neg- 
ligence as  a  matter  of  law.  In  any  eren^ 
the  evidence  Is  strong  ia  pjalntifTs  favor, 
trading  to  prove  his  freedom  tram  eontribU' 
toiy  n^l^ience;  and  the  jury  having  aoquit- 
ted  the  plaintiff  from  the  charge  of  contriba- 
tory  negligence,  we  cannot,  under  the  nToner- 
ooB  decisions  of  this  court,  set  aside  ttie  an- 
swer of  the  Jury  to  the  question  ot  the  special 
verdict  in  that  behalf.  Vetter  v.  Sa  Wis.  B. 
Co.,  140  Wis.  296,  122  N.  W.  7S1;  Friedrkh 
V.  Boulton,  164  Wis.  626;  1B»  N.  W.  808; 
Ludvigson  V.  Supi^or  Ship  Building  Oa,  147 
Wis.  34.  m  N.  W.  621. 

Defendant's  counsel  also  moved,  for  rea- 
sons hereinafter  named,  to  set  aside  the  an- 
swers to  the  questions  of  the  spedal  verdict, 
and  to  grant  a  new  trial: 

First,  becanae  the  Jury's  answer  to  the 
third  question  of  the  verdict  was  perverse 
and  against  the  ovnwhdming  weigbt  of  the 
evidence. 

This  matter  has  already  been  amply  cov- 
ered in  this  opinion,  by  what  has  heretofore 
been  said,  and  therefore  requires  no  further 
consideration. 

[2]  Seramd,  because- the  damages  were  bo 
excessive  as  to  Indicate  soch  a  d^ee  of 
poveraeness  as  to  invalidate  the  entire  vos 
dict 

In  detemdnlng  whether  the  damages  are 
excessive,  each  case  must  In  a  large  degree 
stand  upm  the  facts  ther^  adduced.  It 
is  true  that  where  a  state  of  facts  exiat  in 
a  case  which  are  similar  to  the  case  under 
considoation,  the  rulings  of  a  court  may  be 
of  great  value  in  guiding  the  Judicial  mind 
in  the  determination  of  the  question  as  to 
whether  or  not  the  damages  are  excessive. 
The  evidence  in  this  case  shows  that  plain- 
tiff sustained  a  very  sevMe  and  painful  in- 
jury; that  the  Injury  resulted  in  a  perma- 
nent disabili^;  that  he  suffered  not  only 
considerable  pain,  but  that  at  the  time  of 
the  trial  he  waa  still  suffering  great  pain, 
and  that  his  limb  waa  in  a  condition  which 
needed  considoable  attraUon  by  reason  of 
the  fact  that  from  time  to  time  pus  would 
be  exuded  from  the  Injury,  and  small  broken 
pieces  of  bone  would  be  o^peUed  thwefrom. 
At  the  time  of  the  trial  in  the  lowm  court 
,  he  had  already  sustained  an  actual  loss  in 
wages  amoontlng  to  about  $2,000.  He  In- 
curred-a  conBldaable  bill  for  medical  and 
hospnal  attaidanc&  He  was  68  years  ct 
ege^  and  according  to  the  tables  of  mortally, 
had  an  expectancy  of  life  of  12  years. 

In  the  case  of  Hranmd  ▼.  Badger  State 
Inr.  Co.,  166  W1&  286,  166  N.  W.  20,  where 
the  plaintiff  was  62  years  of  age  and  sus- 


tained Injuries  somewliat  similar  to  those 
of  the  plaintiff  in  this  case,  and  where  the 
evidence  showed  that  ahe  had  an  ^rnipg 
capacity  of  $800  per  annum.  It  was  declared 
that  it  requires  from  $4,000  to  $6,000  to  pro- 
vide an  annuity  of  $800  for  a  person  having 
an  expectancy  of  12  years.  The  vo^dlct  in 
the  Htrnmid  Oase  was  sustained  on  an  ap- 
peal to  this  court  If  to  purchase  an  aonultr 
entails  the  expenditure  of  the  sum  ot  $4,000 
for  one  having  an  expectancy  of  X2  years 
where  the  earning  power  does  not  exceed 
$800  per  annum  It  certainly  cannot  be 
claimed  that  the  amount  awarded  fOr  loss 
of  earnings  in  the  instant  case  ia  excessive. 
While  It  appears  to  as  that  the  amount 
awarded  is  high,  nevertheless  the  award  of 
damages  is  peculiarly  within  the  province  itt 
the  Jury,  and  nnlesa  sw^  award  exceeds  the 
bounds  of  reason,  this  court  will  not  inter- 
fere therewith. 

Third,  because  defendant's  counsel  was  not 
permitted  to  read  from  plaintiff's  complaint 
during  the  argument  to  the  Jnry. 

[3]  Can  admissions  contained  In  the  plead- 
ings of  the  opposite  party  In  an  action  be 
read  to  the  Jury  on  the  argument  of  counsel, 
without  having  been  specially  offered  and 
admitted  In  evidence?  In  the  Instant  case 
defendant's  counsel  In  his  closing  argument 
to  the  Jury  attempted  to  read  a  portion  of 
plaintiff's  complaint,  wherein  it  was  alleged 
In  substance  that  at  the  time  of  the  happen- 
ing of  the  injury  the  hour  was  about  6:45 
p.  m.,  and  that  it  was  dark.  A  numbra  ot 
witnesses  on  the  trial  testified  that  they 
could  see  the  plaintiff  for  some  considerable 
distance.  Plaintiff's  own'  testimony  as  to 
the  d^ee  of  light  or  darkness  prevailing  at 
the  time  Is  somewhat  In  conflict  The  de- 
fendant claimed  that  at  the  time  of  the  hap- 
pening of  the  injury  It  was  dark;  in  fact, 
so  much  so  that  he  did  not  see  the  plaintiff 
until  be  appeared  coming  out  from  the  treat 
of  the  electric  auto.  Defendant's  counsel^ 
therefore  claims  that  there  belog  an  allega-' 
tlon  of  the  plaintiff  oa  the  subject  in  his 
complaint,  and  inasmuch  as  the  pleadings 
in  an  action  constitute  the  fundamental  basis 
upon  which  the  cause  of  action  rests,  which 
auctions  it  is  contended  must  be  construed 
as  verities  against  the  oae  pleading,  there- 
fore it  was  error  not  to  permit  counsel  to 
read-  the  portion  of  the  pleading  above  re- 
ferred to,  during  the  coarse  of  the  argument. 

"When  a  fact  Is  admitted  upon  tiie  pleadings, 
no  proof  respecting  it  need  be  introdneed,  sad 
it  may  be  presented  to  the  Jury  as  part  «(  the 
evidence  hi  the  case.**  81  C^.  214. 

See,  alBo,  21  B.  O.  I<.  1 181;  Wdnhagen  t. 
Hayes  et  aL,  188  N.  W.  162. 

Plaintiff's  counsel  dte  the  case  of  Folger 
V.  Boylnton,  67  Wlfli  447,  SO  N.  W.  US,  but 
in  that  case  the  orlgliial  conq^lalnt  had  been 
materially  amended.  In  the  optnioa  In  the 
case  last  cited  this  ooort  said: 
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"To  read  that  feonplaiat  to  the  jvry  would 
not  be  reading  Bzv  paft  of  the  pleading*  in 
the  caose." 

It  iB  our  opinion  that  defmdant's  counsel 
la  right  In  hla  contention,  and  that  such 
Irteadinss  were  in  evidence  as  much  as  the 
evidence  adduced  from  the  mouths  ftf  the 
witnesses  attending  upon  the  trIaL 

[4]  It  therefore  toUovta  that  the  refusal 
of  the  court  to  admit  the  reading  of  such 
admtaBioDB  In  the  pleadings  mar  in  some 
cases  c(Hi8tltate  prejudicial  error,  whi<^ 
would  work  a  reversal.  However,  the  word 
"dark"  is  but  a  relative  term.  We  speak  of! 
a  day  an  a  "dark  day,"  "i«M»"ing  a  cloudy 
day;  a  day  without  sunlight  In  common 
parlance  we  speak  of  the  time  of  the  day 
when  one  can  see  without  the  aid  of  arti- 
ficial light  as  daytime,  and  distinguish  it 
from  ni^ttlme  on  that  basis.  When  the 
time  arrives  In  which  things  cannot  be  seen 
clearly  without  the  aid  of  artlQcial  light, 
we  say  that  it  has  bec<Hne  dark.  Darkness 
does  not  necessarily  mean  the  entire  absence 
of  all  light  or  ability  to  see  things.  In  fact, 
audi  a  condition  Beldom  prevails.  So  thati 
whm  the  pleader,  in  the  all^ation  referred 
to,  declares  that  the  accident  happened  at 
a  certain  time,  and  that  It  was  dark,  be  In- 
tended to  convey  the  Idea  that  a  time  bad 
arrived  during  the  day  when  It  was  necessary 
In  a  large  degree  to  see  things  by  the  aid 
of  artificial  light.  We  often  hear  the  expres- 
sion, "It  was  dark,  but  Z  could  see  an  object 
a  distance  of  one,  two  or  three  hundred 
feet,"  and  on  other  occasions  we  say,  "It 
was  so  dark  that  one  could  not  distinguish 
an  object  In  close  proximity" — all  of  which 
condusively  proves  that  the  use  of  the  word 
"dark"  involves  a  relative  expression.  It 
was  therefore  for  the  Jury  to  determine, 
from  all  the  evidmce  in  the  case,  the  extent 
of  the  absence  of  light  at  t^e  tlm»  of  the 
happening  of  the  injury,  and  the  refusal  of 
the  court  therefore  to  permit  the  reading  of 
the  portion  of  the  complaint  referred  to  did 
not  constitute  prejudicial  error. 

Fourth,  because  of  improper  argument  of 
plaintiff's  counsel  to  the  Jury. 

During  the  course  of  the  argument  of 
t^aintlff's  counsel  to  the  jury  on  the  subject 
of  the  third  question  contained  in  the  special 
vwdlct,  it  was  contended  by  defradant'a 
counsel  that  he  made  the  statement  that, 
if  the  jury  answered  auestlon  No.  3  "Xu," 
plaintiff  would  have  no  cause  for  action. 
Upon  objection  being  made  to  such  alleged 
argument,  by  defendant's  counsel,  plaintiff's 
counsel,  in  an  ^ort  to  correct  defendant's 
oonnsrt's  statement,  contended  that  he  did 
not  say  that  plaintiff  would  have  no  cause 
for  action  if  the  Jury  answered  this  qucs- 
ti<m  by  "Yes,"  but  that  be  did  say  he  would 
have  no  claim  against  the  defendant  The 
court  thereupon  sustained  the  objection  ofi 
dstendant* 8  counael»  and  fldm<mlshed  the  Jarj 


to  disregard  tJte  Tomrtt  of  plalntUP*  ctnuft- 
seL   The  court  fnrtbw  added: 

"Ton  win  answer  the  questions,  gentlemen, 
according  to  the  instructions  given  yon  1^  the 
court  later  on,  without  regard  to  what  may  be 
done  with  the  case  after  the  court  has  reeeived 

your  verdict" 

[E,  I]  In  accordance  with  the  statutes  per-' 
mitting  the  submisalon  of  a  special  vwdlct 
to  a  Jury,  It  is  conten^lated  that  tbe  jury  be 
required  to  answer  certain  questions  sub- 
mitted to  them  upon  the  evidence  in  the  case 
and  in  accordance  with  the  iDstractlons  of  the 
court  It  is  no  part  of  the  jury's  function 
to  determine  what  dfect  its  answer  wUi  have 
upon  the  final  outcome  of  the  trial,  and.  In 
fact,  juries  are  Instructed  to  answer  the 
questions  of  tbe  special  verdict  without  ve- 
gard  to  what  effect  their  answers  will  have 
upon  the  final  result  Thte  Is  the  policy  of 
the  law  as  viewed  by  the  authorities  wher»- 
ever  special  vardicts  are  in  v<«ue.  Sndi 
policy  is  knoii^  to  all  attom^s  en- 
gaged Id  the  trial  of  cases.  A  violation  ot 
this  well-known  policy  on  the  part  of  an 
attorney  Involves  an  effort  on  his  part  to  pro^ 
cure  from  a  Jury  an  answer  to  a  question! 
not  in  aocKutlance  virlth  the  .  evidence,  but  In 
accordance  with  the  ultimate  elfect  which  an 
answer  may  have  upon  tbe  final  outcome  of 
the  trial.  Such  mlscwduct  on  the  part  of 
counsel.  If  willfully  made,  can  only  be  de- 
signed with  a  view  of  procuring  a  favorable 
answer  to  tbe  question  of  the  special  verdict, 
based,  not  ui>oq  the  evidence,  but  upon  tbe 
final  result  The  office  of  an  attorney  at 
law  Is  essential  In  the  admlaistratioD  of 
justice  under  our  judicial  system.  He  is 
held  by  some  courts  to  be  a  quasi  judldali 
officer,  with  a  dual  function,  namely,  first 
to  aid  In  the  administration  of  Justice,  and, 
second,  to  r^resent  the  interests  of  his 
client  An  attorney  so  transgressing  the  fun- 
damental i>olicy  of  our  system  of  jurlqwu-* 
dence  is  not  aiding  the  administration  oil 
justice.  We  therefore  consider  that  such 
infractions  of  counsel,  constituting  an  abuse 
of  their  powers,  is  a  very  serious  matter, 
and  one  which  in  many  instances  works  ai 
reversal  of  the  judgm«it.  However,  in  the 
Instant  case  the  ^  court  fully  sustained  the 
objections  of  defendant's  counsel,  and  fullj^ 
admonished  the  jury.  Dnder  similar  cir- 
cumstances, in  the  case  of  Bebling  v.  Wis. 
Biridgo  &  Iron  Oa,  158  Wis.  884,  149  N.  W. 
184,  this  court  has  held  that  the  error  was 
cured. 

We  do  not  wish  to  be  understood,  how;- 
era:,  that  in  a  close  case,  where  there  is 
but  a  slight  preiMnderance  ot  the  evidence, 
we  would  not  seriously  consider  such  an  a»- 
slgnmoit  of  OTor,  and  reverse  the  case  solely 
upon  such  ground.  As  already  stated  In  this 
opinion,  pUintlfTs  case  possesses  unusual 
strength  and  merit  up<m  the  question  of  con- 
trlbutosT  negjifoice^  Aid  und»  all  the  facta 
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and  drcumstances  In  the  case,  we  bold  that 
the  error  committed  la  not  prejudicial. 

[7]  The  defendant  requested  the  court  to 
submit  the  following  question  as  a  part  of 
the  special  verdict:  "Was  plalntUf's  Injury 
due  to  an  unavoidable  accident?"  The  re- 
fusal of  the  court  to  comply  with  defendant's 
request  cmiaUtutes  the  fifth  assignment  of  eiH 
ror. 

There  are  negligence  cases  where  such  ai 
question  might  properly  be  submitted  to  the 
jury  as  Involving  an  ultimate  fact  essential 
in  the  determination  of  the  Issues  presraited. 
We  are,  however,  of  the  opinion  that  the 
Instant  case  is  not  such  a  one.  The  vital 
questions  Involved  In  this  case  are:  First, 
the  negligence  of  the  defendant;  secMid,  the 
proximate  cause;  and,  third,  contributory 
negligence. 

In  Kellner  v.  Christiansen,  169  Wis.  890, 
395,  172  N.  W.  796,  798,  where  the  Bubmls- 
^on  of  a  similar  question  was  requested  by 
defendant's  counsel,  this  court.  Justice  Sie- 
be<^er  rendering  the  opinion,  held: 

"The  inquiry  whether  the  plaintdfTi  injuries 
were  the  resalt  of  mere  accident  for  which  no 
one  was  responsible  was  necesBarily  Included  in 
the  questions  covering  defendant's  negligence 
and  the  question  of  its  being  the  proximate 
cause  of  pialntilTs  injnrlcs.  In  view  of  this, 
the  propesed  Inquiry  was  covered  by  the  find- 
ings of  actionable  negligence  and  proxlmata 
cause." 

In  accordance  with  what  has  been  said  on 
this  aeslgmnrat  of  error  and  the  former 
rulings  of  this  court,  we  hold  that  the  refusal 
to  submit  the  proposed  question  did  not  con- 
stltute  prejudicial  error. 

[I,  I]  Sixth.  The  sixth  assignment  of  er- 
ror raises  the  question  whether  the  court 
erred  in  Instructing  the  Jury  as  follows: 
"You  will  also  consider  the  reasonable  value 
of  the  medical  services  which  the  plaintiff 
received." 

Plaintiff  was  a  member  of  a  mutual  bene- 
fit association,  and  received  the  services  of 
Drs.  Lemon  and  MlUer  gratuitously.  The 
evidence  in  the  case  shows  that  the  only 
medical  services  contracted  for  by  the  plain- 
tiff were  those  rendered  by  Dr.  Dlffert,  and 
the  value  of  his  services  was  properly  proven 
on  the  trial.  There  was  po  evidence  intro- 
duced as  to  the  value  of  the  other  medical 
practitioners,  and  the  record  does  not  dis- 
close that- any  claim  for  such  services  was 
made  by  them.  In  no  event  could  the  plain- 
tiff receive  compensation  for  the  services  of 
these  two  doctors,  In  view  of  the  fkct  that 
they  were  paid  for  by  the  association  men-f 
tloned.  GatKweller  v.  T.  M.  E.  R.  ft  L.  C0.4 
136  Wis.  34,  116  N.  W.  6S3,  18  Ix  B.  A.  (N. 
a.)  211,  128  Am.  St  Rep.  10S7,  16  Ann.  Gas. 
U33;  DUlon  v.  Hunt,  106  Mo.  154,  163,  10 
S.  W.  516.  24  Ana.  SL  374.  Further- 

more, the  trial  court  Instructed  the  Jury  on 
the  subject  of  damaw  Umt  tlwy  vwe  to 


name  such  sum  as  would  compensate  the 
plaintiff,  which  In  plain  parlance  means  a 
sum  that  will  make  him  reasonably  whole, 
under  all  the  facts  and  circumstances  In  the 
case.  It  cannot  conaistaitly  be  claimed  tbat 
the  Jury,  under  the  evidence  In  this  case, 
either  comldered  or  made  any  allowanee 
for  aervlcea  rendered  these  two  pbrsl- 
cians. 

Seventh.  A  further  -exception  was  taken 
to  the  charge  of  the  ^ry  on  the  subject  ct 
credibility  of  witnesses.  We  have  carefully| 
fflcamlned  the  charge  of  the  court  in  that 
regard,  and  find  no  error  in  the  instructions 
which  requires  further  consideration. 

From  the  foregoing,  we  hold  that  the 
Judgment  of  the  circuit  court  must  be  af- 
firmed. 

Judgment  affirmed. 

SI£BBCKBB,  O.  J.,  took  no  part. 


SCHMIDT  V.  WISCONSIN  SUGAR  CO. 

<Snpreme  Court  of  Wisconsin.   Jan.  10,  19S3. 
Dissenting  Ofdnlon  Jan.  13, 1922.) 

1.  Master  and  servaat  ^=>9&— Mlsor  obanffoar 
held  not  engaged  In  "employmeat  daiiBeran 
to  life  or  linb"  oosilemnsd  by  ttatate. 

The  employment  of  a  boy  about  12  years 
old  by  a  corporation  to  act  as  cbanlfenr  for 
one  of  its  adult  employes  nsing  an  antomoUle 
is  not  an  "employment  dangerous  to  life  and 
limb"  forbidden  by  St  1919.  |  1728a,  sobsec. 
23,  so  aa  to  make  the  unploycr  Usbls  tar  his 
death  from  injuries  by  a  tndn. 

2.  NegMgenee  «s>56(3)— Caosal  ooaaeotloa  he- 
twees  violatlea  of  statate  aad  Injaiy  esees- 
tlal. 

To  recover  on  a  claim  of  liability  for  injury 
consequent  on  a  violation  of  a  penal  statute, 
there  most  be  some  causal  connection  betwera 
inch  violation  and  the  particnlar  injucy. 

3.  Negllgeeoe  «=»l36(2s:M>roxlmat«  oana  far 
court  when  elsar  fraa'faets. 

Where  the  causal  coimection  between  a  vio- 
lation of  a  statute  and  the  injury  Is  dear  flrom 
the  facts  stated  and  proved.  It  is  for  the 
court,  bat  when  not  dear  It  may  be  a  qoestion 
tor  the  Jury. 

4.  Pleading  «s>R<6)— Allegations  of  violatloa 
of  penal  statate,  and  dsath  as  proximate  re- 
sslt  thereof,  keld  mere  oenolsslens. 

In  on  action  for  the  death  of  a  minor,  al- 
legations of  violation  of  St  1919.  f  1728a,  pro- 
hibiting the  employment  of  minors  in  certain 
oecupatlona,  and  that  deceased's  death  was 
proximately  caused  by  such  violation,  are  b«t 
conclusions  of  the  pleader. 

Owen,  J.,  dissenting. 

Appeal  from  Circuit  Court,  MUwaukM 
County;  Oustav  O.  Oebrz,  Judge; 


«s»Fer  other  earn  m  ume  tople  uid  KST-NUHBKB  la  aU  Ker-Numtiered  DlgesU  and  ladeue 
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Action  by  Barbara  Sd^dt,  admiDlstraOrlx 
of  tbe  estate  of  Frederick  Stewart  Scbmldt; 
deceased,  against  tbe  Wisconsin  8ugar  Com- 
pany. From  an  order  sustaining  a  gmenl 
denmrrer  to  the  complaint,  plidntifl  appeata. 
Affirmed. 

Tbe  plaintiff  was  the  laotber,  and  subse- 
quently appointed  administratrix  of  the  es- 
tate, of  one  Fred  S.  Schmidt,  who  was,  on 
June  21, 1910,  Jast  under  12  years  of  age,  and 
on  that  day  killed  by  a  collision  between  an 
automobile  be  was  then  driving  and  a  pas- 
senger train  -on  a  highway  in ,  Mllwanfcee 
county.  The  defendant  Walter  Schmidt  is 
administrator  of  the  estate  of  one  John 
Sdimidt,  deceased,  who  was  In  the  autcnno- 
bDe  at  file  tame  time,  but  such  defendant  Is 
not  ooncerned  wldi  tbls  appeeL  nie  respond- 
ent defendant  Is  a  Wlsctmsln  corporation. 

Tbe  comx^alnt  purports  to  set  fortb  one 
cause  of  action  arising  under  St.  {f  ^IS3, 
^64,  ttie  snrvlTal  statutes,  for  the  damages 
accrnlng  to  the  estate  of  the  minor  by  rea- 
son of  the  InjnrieB  arising  from  sucb  acci- 
dent;' and  a  second  under  sections  4206, 
4266.  State,  for  tbe  peconlary  loss  by  reaam 
of  Budi  death  to  bis  survlTlng  parent^  with 
whan  he  lived  and  for  whom  be  rendered 
■errlceB. 

nie  other  alle^Uons  of  the  complaint 
deemed  material  here  are  as  follows:  That 
during  the  week  preceding  his  deatb  tbe  said 
Fred  S.  Sdimldt  was  in  the  employment  of 
the  said  John  Schmidt,  deceased,  and  the  said 
Wisconsin  Sngar  Company,  In  and  about  the 
operation  of  a  Ford  automobile  In  tbe  capac- 
ity of  chauffeur  to  the  said  John  Schmidt, 
that  such  employment  as  to  the  said  Fred  S. 
Schmidt  was  dangerous  to  life  and  limb  and 
In  contravention  of  section  1728a,  Stats.; 
that  on  said  June  21,  1919,  while  employed 
as  aforesaid,  and,  as  plaintiff  Is  informed 
and  believes,  while  the  said  John  Schmidt 
was  engaged  in  the  discharge  of  bis  duties  as 
an  onploye  of  the  said  Wisconsin  Sugar  Com* 
panyt  the  said  automobile,  while  then  and 
there  b^g  operated  as  aforesaid  by  the 
said  Fred  S.  Schmidt,  was  struck  by  the 
said  passenger  train;  that  Fred  S.  Schmidt 
suffered  a  fracture  of  the  skull  as  a  result  of 
the  said  collision,  from  which  he  died  a  few 
minutes  thereafter;  that  such  injury  and 
death  was  proximately  caused  by  the  unlaw- 
ful employment  aforesaid. 

The  trial  court  sustained  a  general  demur- 
rer of  the  respondent  to  auch  comjdalnt  on 
the  ground  that  it  Bi^>ears  up<Hi  tbe  face 
thereof  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  actl<»i.  From  an 
order  to  that  effect  the  plaintiff  has  appealed. 

A.  W.  Scbutz,  of  BUlwauke^  for  mipdllant. 
Harvey  M.  Bnnis,  and  K.  L.  Mclntyre,  both 
of  Milwaukee,  for  respondenL 

BSOHWSILBR,  J.  (after  stating  tbe  fiicts 
M  abov^.    [1]  CHving  tbls  ctaniflalnt  the 


most  lib^al  constmetlon  to  whidk  It  is  en- 
titled under  our  rules,  it  must  neverUidese 
be  held  that  It  falls  to  state  sufficient  fftcta 
upon  which  a  legal  c<n<^u6loD  could  be  based 
Jliat  there  was  by  defeiulant  respondent  bere. 
any  unlawful  employment  of  F;red  S.  S<Amldt. 
a  minor,  so  that  tbe  acddeot  in  question 
could  create  a  liaMlity  on  its  part  for  either 
of  the  alleged  causee  of  actiim.  This  view 
makes  it  unueceasary  to  pass  upon  any  other 
question  presented  on  this  appral. 

Assuming,  but  only  for  the  present  porpose, 
that  the  complaint  sufllclently  states  an  an* 
ployment  of  the  minor  by  tbe  respondait  at 
the  time  of  tbe  accident,  the  onlj  allegatl<ms 
in  this  complaint  upon  which  ^ther  of  the 
causes  of  action  attempted  to  t>e  set  f(«th 
could  be  predicated  are  In  But>8tance  these, 
namely:  That  such  driving  of  the  automobile 
at  tbe  time  In  question  was  an  employment 
dangerous  to  life  and  limb  and  in  contraven- 
tion of  section  1728a,  Stats.;  and,  secondly, 
that  such  injury  resulting  in  bis  deatb  a 
few  minutes  tbereaftar  was  proximately 
caused  by  such  allied  unlawful  emplojrment. 
No  other  statements  are  made  or  facts  al- 
leged indicating  what  particular  one  at  the 
many  provisions  of  section  1728a.  Stats.,  it 
is  claimed  defendant  violated,  nor  is  any  sucb 
satlsfact(»lly  pointed  oat  to  n>  by  appelant 
<Hi  the  argum^t,  nor  can  we  find  any  that 
would  bring  tbe  situation  as  presented  by  the 
complaint  vritbin  any  of  Its  particular  terms. 

Sectim  1728a,  Stats.*  Connd  in  diapter  88. 
entitled,  **Hours  oC  Labmr  and  Bmployment  of 
Cblldm.  and  Boarda  of  Arbitration,"  pro- 
vides nibaeetlOD  (1)  that  written  permite 
Shan  be  obtained  for  the  employment  of  dill- 
droi  between  the  ages  of  14  and  17  yearn  In 
certain  spedfled  occupations,  or  at  any  gain- 
ful occupation  or  employment  directly  or  In- 
directly. Subsection  (2)  prohibits  the  em- 
ploying, requirtng,  permltt^  or  suffering  of 
any  minor  to  work  in  any  place  of  employ- 
ment or  at  any  empl<^nment  dangerous  or  prej- 
udicial to  tbe  life,  health,  safety,  or  wel- 
fare of  such  minor  or  other  employe.  It  also 
provides  that  it  Is  the  duty  of  the  Industrial 
Commission  to  determine  and  fix  reasonable 
classifications  of  employments  and  places  of 
employment  for  minors  and  females,  and  to 
issue  general  or  special  orders  regarding  tbe 
same.  It  then  provides  that  until  such  com- 
mission shall,  after  investigation,  so  deter- 
mine as  to  oUier  employments  and  places  of 
employment,  a  certain  specified  list,  forming 
a  part  of  such  statute,  are  declared  to  be 
deemed  dangerous  or  prejudicial  to  tbe  life, 
safety,  health,  or  welfare  of  minors  under 
ceriain  spedfled  ages,  or  of  females.  ITien 
follows  the  schedule  of  sucb  employments  or 
places  of  employment  declared  to  be  dang<w- 
ons  or  prejudicial.  For  Instknce:  subdivision 
(a),  employment  during  the  nighttime  In  the 
delivery  of  messages  for  telegraph  companies 
or  of  goods  of  any  mlnw  under  21  yean  oC 
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age;  BubdlvUrioii  Cb),  exdndlng  tta  emidoy- 
meat  of  all  minors  under  18  years  of  age  In 
a  nnmbered  list  of  13  spedfle  orairtoymfflits, 
Indndlngt  f<w  examine,  lilast  farnaoes,  the 
running  of  elevators,  explosives,  matches,, 
quarries,  or  n^&es,  railroads,  etc.;  snbdl^- 
sltm  (c)  excluding  minors  under  16  years  of 
age  In  a  list  of  at  least  22  spedfled  employ- 
ments, Including,  for  example,  bakeries,  bowl- 
ing alleys,  boilers,  and  a  varied  number  of 
machines,  paints,  or  poisons,  theaters,  con- 
cert halls,  tobacco  warehouses,  etc^  and  end- 
ing with  subsection  (23),  relied  upon  by  appe- 
lant and  reading  as  follows: 

"Any  other  employment  dangerous  to  life  or 
limb,  injurious  to  the  health,  or  depraving  to 
the  morals." 

But  nowhere  do  we  find  any  specific  pro- 
vision declaring  expressly,  nor  so  far  as  we 
can  see,  by  Implication  even,  that  the  driv- 
ing of  an  automobile  la  considered  by  the 
legislature  as  dangerous  or  hazardous 
either  as  an  occupation  by  itself  or  as  a 
place  of  employment. 

To  uphold  this  comi^lut  as  stating  a  cause 
of  action  It  Is  evident  that  we  would  be  re- 
quired to  say  that  it  is  covered  and  Included 
with  the  general  language  of  8ubsecti(m  (23) 
just  above  quoted.  This  we  do  not  fed  pre- 
pared to  say. 

This  court  has  said  In  StefCen  v.  McNaogb- 
ton,  142  Wis.  4B,  82,  124  N.  W.  1016,  26  I* 
B.  A.  (N.  S.)  S82,  19  Ann.  CJas.  1227,  that  the 
■automobile  as  a  vebicle  cannot  be  i^aced  In 
the  category  at  InstnunentaUties  like  locomo- 
tives or  sucih  a  substance  as  dynamite  or 
other  dangerous  contrivances  and  agencies, 
cdting  a  number  of  cases  from  other  juria- 
dlftions,  to  which  list  may  be  added  Dally 
V.  Maxwell,  152  Mo.  App.  415,  423,  133  S.  W. 
S51;  Neubrand  r.  Kraft,  169  Iowa,  444,  151 
N.  W.  46S,  L.  &  A.  lOlfiD,  681n.  In  the  (diap- 
ter  («  Police  Begulatlons  as  to  the  Use  of 
the  Highways,  sectloa  1686-^  Stats.,  makes 
It  unlawful  for  a  person  under  the'  age  of  16^ 
unless  accompanied  by  parent,  guardian,  <x 
other  adult  person,  to  operate  or  drive  any 
automobile  upon  the  pnbUo  blgftway,  Inferen- 
tlally  lending  support  to  the  view  that  the 
Legislature  did  not  Intoid  to  absiriuteiy  pro- 
hibit or  make  unlawful  the  drivii^  of  such 
vehldes  by  mlnws  under  16  whra  accom- 
panied by  some  older  perKOit  the  conceded 
situation  hete. 

That  other  states  have  expreedy  dashed 
the  driving  of  such  machines  as  a  hazardous 
or  dangerous  employment  does  not  persuade 
us  that  we  shonid  now  read  into  the  general 
language  of  said  subsection  (23)  supra  by  im- 
plication or  omstruction  such  a  broad  field  of 
employment,  or  places  of  employment,  as 
would  necessarily  have  to  be  done  to  include 
the  driving  of  automobiles.  For  instance,  In 
New  York  under  their  Workmen's  Comp^a- 
tton  Law  (Consf^  law,  a  67,  i  2},  which  pro- 


Ttdes  lor  payment  for  injuries  sustained  or 
death  incurred  by  ranployfe  »igaged  in  **the 
following  hazardous  emfdoyments."  a  long 
list  of  separate  groups  are  spedfled,  ineliid* 
ing  many  audi  as  ate  found  detailed  In  our 
section  1728a,  and  In  their  group  41  is  In- 
dudcd  "operation,  otherwise  than  on  tracks, 
on  streets,  highways,  engines  propelled  by 
steam,  gas,  gasoline,  electric,  mechanical  or 
other  power,  or  drawn  by  horses."  Cases 
based  therefore  upon  such  express  statutory 
provisions  such  as  are  dted  by  apiiellant 
from  New  York  and  other  Jurisdictions  are 
Inapplicable  here.  A  list  of  such  cases  is 
found  In  L.  R.  A.  1018F,  234. 

12.  3]  In  all  cases  such  as  are  here  pre- 
sented, based  upon  a  claim  of  liability  for 
Injury  consequent  upon  some  violation  of  a 
penal  statute,  there  must  be  some  causal 
connection  between  such  violation  aud  the 
particular  injury.  Where  the  causal  connec- 
tion is  clear  from  the  facts  stated  and  proyea, 
it  is  for  the  court;  when  not  clear.  It  may 
be  a  question  for  the  jury.  Haswell  Ueu- 
ter,  171  Wis.  228,  233,  177  N.  W.  8;  »tw  also 
Benesch  v.  Pagel,  171  WIsl  620,  177  W. 
861 ;  Stelnkrause  v.  Ek:kBteln,  170  Wis.  487, 
490,  175  N.  W.  988;  Pizzo  v.  Wiemaun.  149 
Wis.  235,  239.  134  N.  W.  S99,  38  L.  B.  A, 
(N.  S.)  678,  Adu.  CJas.  1913C,  803;  note  in 
U  R.  A.  1915E,  p.  516. 

[4]  The  language  In  the  complaint  to  the 
effect  that  there  was  a  violation  of  section 
172Sa,  Stats.,  and  that  the  injury  to  and 
death  of  the  minor  was  proximately  caused 
by  such  violation,  are  but  condusions  of  the 
pleader,  rather  than  the  statement  of  essen- 
tial facts.  Emond  v.  Klmberly-CTlark  Co., 
1S9  Wis.  83,  86,  1^  N.  W.  760;  Herrem  t. 
Eonz,  165  Wis.  574,  576, 162  N.  W.  664;  How- 
ard T.  Redden,  93  Oonn.  604,  IO7  AO.  509,  7 
A.  L.  R.  108. 

Upon  the  comiAalnt  as  it  Is  presented  there- 
fore the  trial  court  was  right  in  b<dding  that 
it  was  insuffident,  and  properly  sustained  the 
demflrrer. 

Order  affirmed. 

SIEBBGEEB,  a  J.,  took  no  part 

OWBN,  J.  (dissenting).  I  think  the  com- 
plaint suffldently  alleges  that  Fred  S. 
Sdunidt  was  employed  by  tb.e  Wlsconstn 
Si^r  Company  to  act  as  diauffenr  for  Jidin 
Schmidt,  an  employ^  of  the  Wiscimatn  Sugar 
Company,  whose  employment  by  the  company 
required  the  use  of  an  automobile,  wjblch,  to- 
gether with  the  chauffeur,  was  furnished  by 
the  company,  and  the  only  questloa  arising 
Is  whether  the  em^yment  la  dangerous  to 
life  or  limb.  If  so,  It  is  condann^  by  sec- 
tion ITTSfL,  and  tbe  employer  Is  liable  for 
the  damages  proximately  resulting  from  sudi 
employment. 

It  is  held  In  the  c^nlon  of  the  court  that 
service  as  chauffeur  of  an  automobile  is  a 


Digitized  by  Google 


IflniL) 


WItiliETT  ▼.  SEEBDP 
(IM  N.W.) 


225 


Bafe  employment  for  a  boy  11  yean  <4d  as 
a  matter  of  low.  To  this  I  cannot  snbscrlbe. 
It  readily  may  be  conceded  that  a  passive  an* 
tomobUe  Is  a  barmless  inatromratality,  and 
that  it  Is  not  a  dangerous  agency  when  oper- 
ated by  a  careful  and  c<»upeteDt  driver.  Its 
safe  operation,  however,  demands  care,  cau- 
tion, judgment^  prudence,  skill,  and  alertness 
—attributes  which  are  not  fully  develiqied  In 
children  11  years  of  age.  When  an  automo- 
bile Is  operated  by  a  careless  and  Incompe- 
tent person,  It  is  a  matter  of  common  knowl- 
edge that  It  is  a  source  of  danger,  not  only 
to  the  occupants,  but  to  others  In  the  high- 
way. Accidents  resulting  from  the  careless 
use  of  automobiles  are  of  daUy  occurrence. 
Their  use  is  the  subject  of  comprehensive 
police  regulations  in  every  state  and  city, 
and  additional  regulations,  including  the  li- 
censing of  t^ose  who  operate  them,  are  con- 
tinually suggested.  Without  statistics  at 
hand,  I  hazard  the  assertion  that  they  are 
resptmsiUe  for  a  greater  loas  of  life  and  for 
more  personal  injuries  than  are  railroad 
trains,  electric  cnrrents,  h^h  explosives,  or 
any  other  one  agency.  WheOier  this  be  true 
or  not,  it  la  certain  that  accidents  resulting 
from  their  use  causing  x)er8onal  injuries  are 
of  such  frequent  occurrence  that  they  scarce- 
ly, excite  comment.  *  I  do  not  think  it  can  be 
said  as  a  matter  ct  law  that  their  <qperatlon 
Is  a  safe  employment  for  a  boy  11  years  of 
age. 

It  seems  to  be  assomed  In  the  oplnlm  that 
because  such  employment  is  not  spedflcally 
condemned  by  section  1728a,  the  L^slature 
evidently  regards  such  service  as  a  safe  em- 
ployment. I  think  this  assumption  entirely 
unwarranted.  There  Is  no  attempt  made  In 
section  1723a  to  enumerate  every  unsafe  em- 
ployment. If  this  were  true,  there  would  be 
no  occasion  for  the  language  of  subdivision 
28  prohibiting  "any  other  employment  dan- 
gerous to  life  or  limb."  The  fact  that  other 
states  have  iq)eciacally  prohibited  such  em- 
ployment Is  Indicative  of  at  least  a  divided 
public  opinion  upon  that  question  which 
makes  it  rather  hazardous  for  a  court  to  say 
that  such  an  '  employment  Is  not  unsafe. 
Kelther  is  the  fact  that  the  Legislature  re- 
frained from  prescribing  criminal  punishment 
for  an  infant  under  10  years  of  age  for  driv- 
ing an  automobile)  when  accompaxded  by  an 
adult,  tantamount  to  on  assertion  that  It  Is 
a  safe  employmoit  for  boys  of  whatever  age. 
Sectl<m  S3&4~-4&  requires  every  en^loyer  to 
furnish  employment  which  shall  be  safe  for 
the  employSs  therein. 

It  has  been  held  by  this  court  that  wheth- 
er such  employment  Is  safe  U  a  jury  question. 
Tau  de  Zande  v.  Chicago  A  N.  W.  B.  Co., 
108  Wis.  628,  170  N.  W.  269,  and  cases  there 
cited.  The  same  rule  should  obtain  under 
the  statute  here  in  questicm,  and  I  do  not 


nnderstand  fbat  Oie  coort  that  whether 
a  given  enqAoyment  offoidi  s^alnst  ttie  stat- 
ute nndte  consideration  nay  not  give  rise  to 
a  jury  question.  In  optailoii,  die  demnrrer 
i^oold  have  been  ovwruled,  and  ttie  lOalntlff 
given  the  opportunity  for  making  ivoof  of 
the  allegation  of  the  complaint. 


WILLETT  V.  8EERUP.     (NOi.  32515.) 
(Supreme  Court  of  Itfinnesota.   Jan.  Q,  1022.) 

(BvUalua  hp  the  OourU) 

Trlsl  ^337— Wbara  ooart  Mreoted  vardlet 
for  one  of  two  amointsi  a  venllet  for  a  third 
anoBnt  oooid  sot  staid. 

Where  plaintiff  relied  upon  an  express  con- 
tract ander  which  he  was  entitled  to  a  eom- 
miedon  of  $2,200,  and  defendant  relied  upon 
an  alleged  modification  of  this  cwitract  nnder 
which  plaintiff  was  only  entitled  to  a  commis- 
Bion  of  ¥226,  and  the  court  directed  the  jur; 
to  return  a  verdict  for  one  or  the  other  of 
theae  amounts,  a  verdict  for  $1,200  cannot 
stand. 

Appeal  from  District  Ooort,  Uarttai  County ; 
B.  C  Dean,  Judge. 

Action  by  David  WlUett  against  Marlnus 
H.  Seerup  for  a  broker's  commission-  Ver- 
dict for  plalntlfT,  and  from  order  denying  a 
new  trial  tiie  defendant  appeals.  Order  re- 
versed. 

Haycraft  ft  UcOune,  <^  Fairmont,  for  appel- 
hmt. 

De  Forrest  Ward,  <tf  SWrmont  <Albert  R. 
Allen,  ct  Fairmont,  ot  ooonsel),  for  lespond- 

ent, 

TATIiOB,  C.  Plaintiir  sued  for  his  commis- 
sion for  selling  a  farm  for  defendant  and  re- 
covered a  verdict  for  $1,200,  and  defendant 
appeals  from  an  order  denying  a  new  trial. 

Flalntlfr  was  authorised  to  sell  the  farm 
for  the  sum  of  925,600  net  to  d^endant  and 
was  to  have  as  his  commission  whatever 
amount  he  obtained  above  that  price.  He  sold 
the  farm  for  the  sum  of  $27,800,  being  $2,- 
200  above  the  net  price  of  defendant,  but  in 
order  to  consummate  the  deal  three  lots  In 
the  city  of  Fairmont  were  takw  as  payment 
of  $4,000  of  the  selling  price.  This  fact,  and 
the  fact  that  defendant  obtained  only  $2,400 
for  the  lots  when  he  subsequoitly  sold  them, 
and  incurred  an  expense  of  $150  in  making 
the  sale,  gives  rise  to  the  present  controversy. 

Haintlff  dalmed  that  ^E^daut  had  agreed 
to  take  other  property  approved  1^  himself  In 
part  payment  of  the  selling  price  and  that  he 
bad  approved  the  lots  and  took  them  for  the 
sum  of  $4,000.  Defendant  denied  any  such 
agreement   He  claimed  that  the  agreement 
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contemplated  a  cash  sale  and  did  not  ai^ly  in 
case  of  a  trade,  and  tliat  he  accepted  the  lots 
with  the  express  nnderataadlng  that  plaintiff 
could  have  them  <hi  paying  him  ¥1,800,  the 
amount  by  widdi  his  net  price  esaeeMl  tibe 
amount  of  the  cadi  payments.  This  was  de- 
nied by  plaintiff.  After  the  sale  they  had 
somewhat  extended  ni^tiatlons  In  an  at* 
tempt  to  adjust  the  controversy  during  whidi 
various  proposals  and  counter  proposals  were 
mad&  Defendant  offered  to  convey  the  lots 
to  plaintiff  on  being  paid  the  sum  of  Vl,800. 
Plaintiff  seems  to  have  ipade  an  unsnocesaful 
attempt  to  ratee  the  money  and  tha  oflaed 
to  take  the  lots  and  give  defendant  a  mort- 
gage thereon  for  $1,800  which  was  declined. 
Plaintiff  offered  to  take  either  $2,200  in 
money  or  a  deed  for  twenty-two  fortieths  of 
the  lots,  which  was  also  declined.  Defendant 
offered  to  place  the  lots  on  sale  and  to  divide 
equally  with  plaintiff  whatever  amount  was 
received  for  them  over  and  above  $1,800  and 
claims  that  plaintiff  accepted  this  proposi- 
tion. Plaintiff  denies  accepting  it  Defend- 
ant sold  the  lots  realizing  therefrom  $2,2S0 
after  deducting  the  expense  of  making  the 
sale,  and  offered  plaintiff  $226  as  Lis  share 
of  tbe  excess  above  $1,800  received  for  them. 
Plaintiff  refused  the  offeip  and  brought  suit 
for  the  sum  of  $2,200.  Defaidant  tendered 
Judgment  for  the  sum  of  $225.  The  court  In- 
structed the  jury  to  tbe  effect  that  th^ 
sbonld  return  a  vai^lct  for  plaintiff  in  the 
sum  of  $2,200  if  they  found  the  agreement  to 
have  been  as  asserted  by  him,  and  in  the 
sum  of  $226  it  they  found  It  to  hare  been  as 
asserted  by  d^oidant.  Th^  returned  a  vw- 
dict  for  $1,200. 

Def«idant  contends  that  a  verdict  in  the 
sum  of  $1,200  Is  wholly  without  evldoice  to 
sustain  it ;  that  under  the  evidoice,  and  the 
theory  ot  both  parties  at  tbe  trial,  plain* 
tiff  was  either  entitled  to  tbe  sum  of  $2,200 
or  only  to  the  sum  of  $226.  We  think  this 
contentloii  w^l  taken.  No  evidence  was  of- 
fned  as  to  the  value  of  idaintiff's  snrlces 
and  no  dalm  was  made  that  he  was  oititled 
to  recover  upon  quantum  meruit  Both  par- 
ties relied  upon  an  express  contract,  and  the 
question  litigated  was  whether,  by  the  terms 
of  the  contract,  plaintiff  was  entitled  to  the 
sum  of  $2,200  as  asserted  by  him  or  only  to 
the  sum  of  $225  as  asserted  by  defendant 
We  find  no  basis  In  the  record  for  the  ver- 
dict returned,  and  it  must  be  deemed  what  is 
termed  in  the  books  a  perverse  verdict  22 
Am.  &  £kig.  Ency.  750 ;  Alden  v.  Sacramento 
Sub.  F.  Lands  Co.,  137  Minn.  161,  163  N.  W. 
133 ;  Slverts  v.  Dahoot  184  N.  W.  830.  It  is 
not  Bui^rted  by  any  evidence  in  the  case 
and  violated  the  instructions  of  the  court,  and 
for  these  reasons  cannot  stand. 

Order  reversed. 


EIKEN  V.  MINNESOTA  &  M.  R.  CO.  et  al. 
(No.  22499.) 

(Sapreme  Oonrt  of  Ifinnesota.  Jan.  tt,  1922.) 

(BylUbut  hy  tha  Oomri.) 

1.  Voters  aad  water  coarset  «=an»(4)— Rail* 
rootf  eenpasy  obtaialig  right  of  wsy  by  eos- 
■rassloaal  grast  held  liable  for  flooding  ad- 
Jelsleg  lasd  of  subssqeast  irantees. 

Defendants'  right  o^  way  across  the  former 
Bed  Lake  Indian  Reservation  was  gianted  by 
act  of  Congress,  and  they  possess  only  those 
rights  dearly  conferred  by  that  act  The  act 
does  not  relieve  them  from  liability  for  dam- 
ages unnecessarily  cansed  to  lands  adjoining 
the  right  of  way,  and  they  are  liable  to  aub- 
seqoeDt  grantees  of  the  government  for  neg- 
ligently failiDg  to  provide  a  proper  outlet  for 
surface  water  tnmed  from  its  natural  conrse 
by  their  roadbed. 

2.  Waters  and  water  courses  «=9»lld(4)— Rsle 
that  oompaiy  was  sot  liaUo  for  malntalslag 
railroad  la  «MMidltloa  exlatisf  whea  owaer 
graated  right  of  wsy  held  Inamilloabla. 

The  rule,  that  a  raUway  company  is  not 
liable  to  a  landowner  in  damagea  for  maintain- 
ing its  railroad  in  tbe  condition  in  which  it 
existed  when  the  landowner  granted  the  r^t 
of  way,  has  no  application  to  the  sitnation 
here  presented. 

3.  Waters  aad  waler  eoursei  «=9l26(2)-* 
FInilIno  that  defeadaat  railroad  oausod  plals- 
tilTa  lead  to  be  flooded  by  flegllgeat  f^are 
to  provide  suflleleat  eetlst  sastalBsd  by 
evideaee. 

The  finding  that  defendants  caused  ^aia- 
tiff*B  land  to  be  flooded  by  urgently  tailing 

to  provide  a  sufficteDt  outlet  for  surface  water 
turned  from  its  natural  course  by  their  road- 
bed, and  thereby  caused  him  substantial  dam- 
age, la  snstained  by  the  evidence. 

4.  Waters  aid  water  ooarses  «=s>i2a(3)-< 
Whethsr  flooding  of  adjoining  land  was  oans- 
ad  by  defendants'  ssgilgeaoe  or  ■nprsesdent- 
ed  flood  held  a  Jury  question. 

Whether  the  damage  in  the  year  1910  rc- 
snlted  wholly  from  an  unprecedented  flood  or 
in  part  from  defendants'  negligence,  was  a 
question  for  the  Jory  and  was  properly  sob- 
mitted  to  them. 

5.  Waters  and  water  ooarses  ^126(3)— In- 
strsotlen  that  railroad  eoastruoHnB  traofcs 
need  not  provide  for  axtraordlflary  floods 
held  proper;  Instruotlon  on  defective  oslvert 
held  not  objeotlonabis  as  warranting  flndlng 
of  oegitgoot  failure  to  constroot  a  oulvart 
elsewhere. 

We  find  no  error  In  the  charge  or  in  tbe 
rulings  on  the  admission  of  testimony. 

Appeal  from  District  Court,  Beltrami 
County;  W.  S.  McGlenahan,  Judge. 

Action  by  Ole  Elken  against  the  Minnesota 
&  Manitoba  Bailroad  Oc»npeny  and  another. 
From  order  denying  defendants'  alternative 
motion  for  judgment  notwithstanding  the 
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▼«raicC  or  tot  A  ntiw  trial,  tbe  defoidants 
appeal.  Affirmed. 

Hector  Baxter  and  Brown  &  GueBmer,  all 
of  Ulnneapcdla,  for  at^Uants. 

MiddletOD  is  Mlddleton,  of  Baudette.  for 
re^pondoit 

TATLOB,  O.  AUeglng  that  defendants  had 
caused  his  land  to  be  overflowed  by  wrong- 
fully and  unnecessarily  obstructing  the  nat- 
ural flow  ot  surface  water  therefrom,  plain- 
tiff brought  this  action  for  damages  and 
recovered  a  verdict.  Defendants  made  an 
alternative  motion  for  Judgment  notwith- 
standing the  verdict  or  for  a  new  trial  and 
appealed  fran  an  order  denying  their  mo- 
tion. 

The  land  involved  herein  is  the  west  half  of 
the  southeast  quarter  of  section  22  in  town- 
ship 161  of  range  33  In  Beltrami  coimty,  and 
was  formerly  a  part  of  the  Red  Lake  Indian 
Reservation.  The  right  of  way  for  a  rail- 
road aiToss  tbla  ree«rvatlott  was  granted  to 
the-  Minnesota  &  Manitoba  Railroad  Com- 
pany by  an  act  of  Congress  approved  April 
17,  1900  (31  Stat  134),  and  whUe  the  land 
was  h^d  by  the  government  to  be  disposed  of 
for  the  beneQt  of  the  Indians.  See  Oathcart 
V.  Minn.  &  Manitoba  B.  Co..  188  Minn.  14, 167 
N.  W.  719.  The  grant  was  clearly  a  grant 
in  prsesentt  nnder  numerous  decUlons  of  the 
United  States  Supreme  Court  llie  railroad 
was  constructed  across  the  laud  In  question  in 
the  summer  of  1900,  and  has  been  maintained 
and  operated  from  the  fall  of  idOO  until 
the  present  time  with  no  change  ezc^t  that 
a  small  amount  of  additional  ditching  has 
been  done  for  the  purpose  of  Iminrovlng  tbe 
drainage.  Plaintiff  settied  upon  the  land 
and  made  homestead  entry  thereof  in  May, 
1014,  and  (Stained  a  patent  therefor  in  Octo- 
ber, 19ia  He  took  tbe  land  subject  to  the 
railroad  right  of  way,  for  the  federal  stat- 
utes 80  .^Gvlded. 

[1-3]  Defendants  contend  that  they  are  not 
llaU*  la  damages  for  any  flooding  'ot  the 
land  caused  by  maintaining  the  railroad  in 
the  condition  in  which  it  existed  when  origin- 
ally constructed  in  1900,  and  that  plaintiff 
has  no  cause  of  action  for  the  reason  that 
they  have  made  no  change  except  to  Unprore 
the  drainage  of  his  land.  In  support  of  this 
contention  they  dte  McCarty  t.  St  P.,  M.  & 
M.  By.  Oo..  81  Minn.  278.  17  N.  W.  ei6; 
Badke  t.  M.  *  St  Ij.  By.  Co.,  41  Minn.  360, 
43  N.  W.  6;  and  Brans  t.  N.  P.  B.  Co..  117 
Minn.  4,  184  N.  W.  291.  Those  cases  hold 
that  where  a  railroad  has  been  constructed 
across  a  tract  of  land  and  thereafter  the 
landowner  conveys  the  right  of  way  to  the 
company  by  deed,  the  company  Is  not  liable 
for  damages  to  tbe  land  caused  by  maintain- 
ing the  railroad  in  the  condition  In  which  It 
existed  when  the  deed  was  given.  At  the 
trial  plaintiff's  attorney,  perhaps  inadvert- 
ently, admitted  that  the  rights  of  def»idants 
In  the  right  ot  way  wore  initiated  on  Decon- 


ber  5, 1900.  the  date  on  which  the  map  show- 
ing tbe  location  of  the  railroad  was  approved 
by  the  Secretary  of  the  Interior,  ^e  rail- 
road as  It  now  exists  had  been  constructed 
prior  to  that  date,  and  defendants  Insist  that 
it  comes  within  the  rule  applied  in  the  cases 
dted,  as  the  goveniment  then  owned  the  land 
and  plainUfTa  rli^ts  did  not  attadi  until 
some  years  later. 

Tbe  rights  of  the  defendants  rest  entirely 
upon  the  act  of  Otrngress  of  April  17,  1900. 
TtK^  took  and  can  dalm  only  what  was  ex- 
prenly  given  In  dear  and  explicit  language 
1^  tbat  act  As  against  the  govemmoit  they 
took  nothing  1^  Implication  or  estoppel,  and 
all  doubto  and  uncertainties  are  to  be  re- 
stdved  against  Qiem.  COiarles  Blver  Bridge  t. 
Warren  Bridge^  11  Pet  420^  9  U  Ed.  773 ;  Du- 
buque &  PacUle  By.  Go.  t.  Utchfleld,  23  How. 
es,  19  lu  Bd.  000;  Bice  T.  Minn.  &  N.  W.  R. 
Co.,  66  D.  8.  (1  Black)  SS8,  17  I*  Bd.  147; 
Hannibal  A  8t  J.  By.  Go.  t.  Missouri  River 
P.  Ca,  125  n.  8.  260,  8  Sup.  Gt  874,  31  L. 
Ed.  781.  Afl  said  In  Leavenworth,  etc.,  By. 
Co.  T.  United  States,  92  U.  S.  783,  28  Ll  Ed. 
634: 

If  a  right  be  asserted  against  the  govern* 
ment  'It  must  be  so  desrly  defined  that 
there  can  be  no  question  of  the  purpose  of 
Congress  to  confer  it.  In  otiier  words,  wbat 
is  not  given  expressly,  or  by  necessary  im- 
plication, is  witbheld." 

Tbe  only  rights  wblch  d^endants  acquired 
from  the  government  or  which  they  can  as- 
sert against  it  or  its  grantees,  are  those 
which  are  clearly  and  unmistakably  con- 
ferred by  the  act  of  April  17, 1900.  Congress 
made  a  direct  grant  to  the  Minnesota  & 
Manitoba  Company  by  that  statute,  and  has 
granted  no  rights  of  any  kind  to  either  de- 
fendant since  that  date.  Whatever  rights 
tbey  possess  they  must  trace  to  and  find  au- 
thority for  In  that  statute.  That  statute 
contains  nothing  which  relieves  them  from 
liability  for  damages  resulting  from  negli- 
gence in  constructing,  maintaining,  or  oper- 
ating the  railroad.  Tbe  statute  gave  them 
the  right  to  make  a  reasonable  use  of  the 
rl^t  of  way  for  railroad  purposes,  but  did 
not  give  them  the  right  aa  against  the 
government  or  its  subsequent  grantees,  to 
overflow  other  land  by  unnecessarily  casting 
surface  water  upon  it  Their  grant  did  not 
absolve  them  from  the  duty  resting  upon 
railway  companies  as  well  aa  upon  other 
landowners  so  to  use  their  own  as  to  avoid 
unnecessary  and  unreasonable  injury  to 
others.  But  even  conceding  that  the  rule 
contended  for  could  be  invoked  against  the 
govemmttit  under  such  a  grant,  it  would 
not  apply  In  the  present  case,  for  the  grant 
was  made  before  the  railroad  was  construct- 
ed. Jungblum  v.  Minneapolis  N.  U.  &  H. 
W.  B.  Co.,  70  Minn.  158,  72  N.  W.  971;  Peter- 
son V.  Northern  Pacific  By.  Ca,  132  Minn. 
266,  156  N.  W.  121.  I>efaidant8  cannot  well 
say  that  the  admission  tbat  their  rights  wers 
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Initiated  in  I>ecem1}er,  1900,  Bbould  be  taken 
to  mean  that  their  rights  were  uot  conferred 
by  the  act  of  April  17,  1900,  for  whatever 
rights  they  hare  In  the  land  were  given  by 
that  act  and  without  It  they  have  none. 

This  land,  like  other  lands  In  that  vicinity, 
is'  low,  flat  and  naturally  rather  wet.  The 
natural  flow_  of  the  surface  water  is  norther- 
ly or  northeasterly,  but  there  Is  no  natural 
channel  or  water  course  to  carry  it  ot£.  De- 
fendant's railroad,  extending  in  a  northwest- 
erly and  southeasterly  directiiMi,  crosses 
the  northeast  comer  of  the  laud  and  pre- 
vents the  surface  water  from  escaping  there- 
from except  through  a  ditch  constructed  by 
defendants  which  extends  along  the  south 
side  of  their  track  from  the  low  ground  on 
plaintiff's  land  to  a  creek  some  distance  to 
the  east.  This  ditch  passes  through  a  low 
ridge  Just  east  of  plalntUTs  land;  and  the 
principal  controversy  was  whether  the  ditch, 
where  It  crosses  this  ridge,  was  large  enough 
and  deep  enough  to  carry  oft  the  surface 
water  which  the  railroad  embankment  turned 
from  Its  natural  course. 

Plaintiff's  evidence  tends  to  show  that  the 
ditch  did  not  famish  an  adequate  outlet  for 
the  water  and  that  it  backed  up  and  flooded 
portions  of  his  meadow  and  low  land  for  that 
reason.  Defendant's  evidence  t^ds  to  show 
that  the  ditch  furnished  an  ample  outlet  for 
the  water  and  that  plaintiff's  land  would 
have  been  flooded  to  the  same  extent  If  ne- 
ther railroad  embankment  nor  ditch  had  ever 
been  constructed.  Whether  defendants  had 
provided  a  proper  and  adequate  ditch  to 
carry  oft  the  water,  or  by  negligently  falling 
to  do  BO  had  unnecessarily  cast  it  back  upon 
plalntUTa  land,  were,  under  the  evidence, 
questiona  for  Uie  jury  to  answer,  and  they 
answered  them  adversely  to  defendanta. 

We  find  no  merit  in  defuidants?  contention 
that  the  ditch  may  have  been  overloaded  by 
the  water  discharged  into  it  from  a  small 
ditch  about  20  rods  in  length  constmcted 
tar  the  purpose  of  draining  a  low  place  of 
about  two  acres  near  plaintiff's  buildings. 

Defoidants  insist  that  plalntiCC  failed  to 
prove  any  sobstantlal  damage.  Plaintiff's 
farming  operations  were  not  very  extensive, 
but,  according  to  his  testimony,  the  larger 
part  of  the  crops  planted  were  destrc^ed  by 
the  water.  The  evidence  Is  clearly  sufficient 
to  sustain  a  verdict  for  damages  in  some 
amount.  The  testimony  was  directed  to  the 
proper  measure  of  damages — diminution  in 
rental  value  resulting  from  the  flooding — and 
although'  we  may  think  that  the  witnesses 
overestimated  the  loss  in  rental  value,  the 
amount  was  for  the  Jury  to  determine  and 
their  verdict  Is  not  attacked  as  excessive. 

[4,  S]  Defendants  urge  that  ttie  court  ought 


to  have  granted  their  request  to  witbdraw 
from  the  Jury  the  claim  for  damages  in  the 
year  1910,  on  the  ground  that  the  damages 
in  that  year  were  caused  by  an  unprecedent- 
ed flood.  It  appears  that  there  was  an  ex- 
traordinary rainfall  in  the  latter  part  of 
June  and  first  part  of  July  which  caused  an 
unusual  flood,  but  the  Jury  could  And  that 
the  damage  In  that  season  was  not  caused 
wholly  by  an  unusual  flood.  It  was  also 
claimed  that  there  was  an  extraordinary  flood 
in  1916-  The  court  instructed  the  Jury  that 
defendants  were  not  required  to  provide  for 
extraordinary  floods,  called  their  attention 
to  the  flood  of  1919,  and  told  them  it  was 
for  them  to  determine  whether  a  rainfall 
or  flood  in  any  year  involved  In  the  case 
was  extraordinary  or  not  Later  the  court 
recurred  to  the  claim  concerning  the  condl* 
•tlons  in  1919,  and  explained  what  was  meant 
by  the  ezpresaion,  "act  of  God,"  and  told 
the  Jury: 

"Yon  will  not  be  at  liberty  to  charge  the 
def  ecdaata  with  any  damage  that  may  have  Je- 
Bulted  from  that  rainfall  if  yon  are  satisfied 
by  a  fair  preponderance  of  Uie  evidence  that 
SQch  damage  is  traceable  to  an  act  of  God 
and  not  to  the  negligence  of  the  defendants." 

We  think  defendants  bave  no  groand  to 
complain  of  the  BCllon  of  the  coart 

D^endants  asBlgB  as  error  varloaa  rulii^ 
o£  the  court  on  the  admiaslcai  of  testimony. 
We  have  examined  them  all  and  find  no 
error. 

We  thbk  def eodants  place  an  emmeons 
constmction  upon  the  charge  of  the  court 
concerning  the  duty  of  defendants  to  provide 
a  culvert  across  their  roadbed.  There  was 
a  culvert  across  the  roadbed  some  1,M0  feet 
wmt  of  i^lntiUTs  land  ^nectlng  with  a 
natural  depression  which  carried  oft  snrface 
water,  and  tinexo  was  erldenoe  fliat  It  was 
defSctlTe  in  that  constdoable  water  flowli^ 
from  the  west,  Instead  of  passing  through  it, 
flowed  past  It  down  apon  jdalntlfl^  land. 
The  court  referred  to  tills  colrert  in  giving 
the  portion  of  the  charge  complained  of  and 
told  the  Jury  that  he  gave  it  becanse  tikere 
was  a  conflict  lu  Hie  teetiniony  as  to  irtietli- 
er  this  cnlvert  was  or  was  not  defttctlTe. 
We  find  no  warrant  for  defendants'  omten- 
tlon  that  the  Jury  may  have  understood  from 
the  general  form  of  the  statemmt  that  tl^ 
were  at  liberty  to  And  that  defendants  were 
negligent  In  failing  to  construct  a  cnlvert 
at  some  other  point  althougSi  no  snch  dalm 
had  been  made  and  there  was  no  evidence 
tending  to  show  a  cnlvert  was  feasible  at 
any  other  point. 

Our  examination  of  the  record  disdoses 
nothing  wMeh  would  Justify  a  reversal  and 
the  order  Is  afBrmed. 
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GRAHAM  V.  CURRIER  •t  «l.  (No.  226M.) 
(SnproBfl  Gonrt  of  Bfiim«8otB.  Jtn.  13, 19S2,) 

(SifUalut  bp  the  Oottrt.) 

Iijonolloi  «9(35— Gruttng  nstralnlig  order 
en  pleadlngt  Ii  salt  to  reitralD  prooaetflng  In 
BRiawfBl  detilner  hold  proper. 

ActloD  to  Teform  a  contract  for  a  deed  and 
to  reetrain  defendants  from  proseenthig  an 
action  for  anlawftd  detainer  pendente  lite. 
Held,  that  the  trial  court  did  aot  aboao  ita  dla- 
erotion  In  granting  a  raatralniiif  order  based 
upon  the  pleadinga. 

Appeal  from  District  Court,  Hennepin 
County;  E.  F.  Waite,  Judge. 

Action  by  John  A.  Qrabam  against  Emmett 
D.  Cnrrler  and  anottier.  From  an  order  re- 
Btraining  tbe  defendants  from  «anmencing 
any  proceeding  in  unlawful  detainer,  the  de- 
taidantB  BppeaL  Affirmed. 

Bobert  H.  WmTsb,  of  Minneapolis,  for  ap* 
pellants. 

Lawrence  Severson,  of  Minneapolis  (Tliom- 
aa  Eue^nd,  of  BllmieapoUa,  of  counsk),  for 
respondent. 

QUINN,  J.  This  Is  an  acUon  brought  to 
reform  a  contract  tot  a  deed  and  to  restrain 
the  defudants  from  iwosecntlng  an  actlw  tot 
unlawful  detainer  pendente  lite.  The  trial 
court  Isianed  an  order  based  upon  tbe  plead- 
ings herein,  restraining  the  defendants,  and 
each  of  them,  from  commencing  or  prosecut- 
ing any  proceeding  In  unlawful  detainer  for 
the  restitution  of  the  premises  described  In 
tbe  complaint,  or  to  oust  the  plalntUf  there- 
from during  tSe  pendency  of  this  action. 
From  such  order  this  appeal  was  taken. 

It  Is  alleged  In  tbe  complaint  that  defoid- 
ants  and  plalntlfF  entered  Into  a  parol  agree- 
ment  whereby  the  defendants  were  to  sell 
and  conrey  by  deed  of  warranty  to  plointltT 
the  premises  described  therein  at  the  agreed 
price  of  $8,000,  payable  as  follows:  ?50  Oc- 
tober 25,  1918,  $50  January  25,  1919,  150 
April  25,  1919,  $50  July  25,  1919,  $1,600  by 
assuming  a  mortgage  tbereon,  $30  August  25, 
1018,  and  $30  on  tbe  25th  day  of  each  month 
thereafter  until  fully  paid,  with  Interest  on 
all  deferred  payments  at  the  rate  of  6  per 
cent,  per  annum,  payable  monthly  ;  that  on 
August  22,  1018,  the  parties  thereto  caused 
said  agreement  to  be  reduced  to  writing,  for 
tlie  purpose  of  living  a  binding  contract  to 
correspond  with  the  conditions  of  tbe  parol 
agreement,  but  by  the  mutual  mistake  of  the 
parties  thereto  and  the  inadvertence  of  tbe 
scrivener,  the  written  contract  was  not  made 
to,  and  does  not  express,  the  Intent  or  pur- 
pose of  tbe  parties  thereto,  nor  of  the  parol 
agreement  in  this,  that  the  words  "by  deed 
of  contract,"  where  tbey  ai^iear  In  the  grant- 
ing clause  of  tbe  ins  tram  en  t,  should  read  "by 
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deed  of  warranty,"  and  that  wfaere  the  writ- 
tea  contract  provides  that: 


Tha  "patj  of  the  *econd  part,  In  conridera- 
tion  of  the  premises  hereby  agrees  to  pay  to 
the  said  parties  of  the  first  part,  aa  and  for 
the  purchase  price  of  said  premises,  the  sum 
of  $1,900,  in  manner  and  at  times  following,  to 
wit:  $80  and  interest  per  month  beginning  Aa- 
giist  25,  1918,  and  $30  and  interest  on  the  25th 
day  of  each  month  thereafter  until  fully  paid, 
with  interest  at  six  per  cent,  per  annnm  pay- 
able monthly,  subject  to  a  first  mortgage  of 
$1,600  which  the  party  of  the  second  part  as- 
sumes and  agrees  to  pay.  $60  additional  doe 
and  pay^le  October  26^  IMS,  Joxmary  2B, 
1910,  April  2S,  m»,  and  Jidy  2B,  1919,  respoe- 
tlvely" 

— ^It  should  read  and  provide  for  the  pay- 
ments as  provided  tor  in  the  parol  agreeonent 
as  set  tottb  in  tbe  complaint  her^. 

The  plaintiff  alleges  In  his  complaint  that 
the  purchase  price  of  the  honse  and  lot  in 
question  was  agreed  uptm  at  $3,600.  Then 
is  no  allegation  ta  the  answer  to  the  contrary 
except  by  way  of  general  denial  From  a 
reading  of  the  contract  as  wrlttm  it  dearly 
appears  .tiiat  it  prorldes  for  the  paymrait  of 
$3,700  as  the  pnrdiase  price,  Tlx.  $1,800  in 
mcmthly  paymrats  of  $80  eadi,  commendnc 
August  26,  1918,  tiie  date  of  the  contract, 
with  Interest  on  all  d^Betred  psymmts  at  6 
p«-  cent,  payable  moatii^,  tlie  assnmption  of 
the  mortage  of  $1,600,  and  in  addition  it  al- 
so provides  tot  the  payment  of  $a!00  In  $80 
Installments.  If  Oe  ailegatlons  of  the  com- 
plaint are  true,  the  contract  Aould  be  re^ 
formed  before  the  unlawful  detainer  action 
Is  tried.  Qulml^  t.  Shearer,  66  Mbm.  634, 
68  N.  W.  155.  Before  a  notice  of  cancela- 
tion becomes  effective  the  real  agreement  be- 
tweoi  the  parties  should  be  establlsttpd ; 
otherwise  there  would  be  no  contract  to  can- 
ceL 

On  Mardi  26,  1921,  defendants  caused  to 
be  served  on  plaintiCT  notice  of  cancellation 
of  tbe  contract,  claiming  that  plaintiff  was 
In  default  la  payments  to  the  amount  of 
$296.  PlalntifC  in  the  reply  denies  that  be 
was  In'  default  at  tbe  time  of  the  service  of 
the  notica  After  tbe  time  limited  In  the 
notice  of  cancellation,  defendant  brought  an 
action  In  unlawful  detainer  against  the 
plaintiff  In  tbe  municipal  court.  The  answer 
her^  admits  that  tbe  scrivener.  In  drawing 
the  contract  for  deed,  erroneously  Inserted 
the  word  "contract"  Instead  of  "warranty," 
as  alleged  in  the  complaint,  and  that  some- 
thing over  $1,100  had  been  paid  upon  tbe 
purchase  price  of  tbe  praises,  but  alleges 
that  the  written  contract  in  all  other  re- 
spects conforms  to  the  parol  agreement.  The 
granting  of  tbe  restraining  order  was  dearly 
within  the  discretion  of  the  trial-  court,  and 
fully  justified  under  the  drcnmstances. 

Affirmed. 
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STATE  tx  ral.  PEI8T  v.  FOOTE.  City  Comp- 
tnaar.    (No.  22408.) 

(Sapreme  Court  of  Iflnneutft.  Jul  13, 19^.) 

fBvUahtu  by  the  Court.) 

1.  MuBlclpaJ  oorporatlOM  «=>860  —  Funds  of 
oity  water  board  ara  paMIo  funds  whMi  the 
oourt  will  not  permit  to  Im  appropriatotf  for 
purposoa  not  loBttlmate. 

The  funds  of  the  board  ot  wator  commis- 
aioners  of  the  city  of  St.  Paul  are  public  fonds 
in  the  sense  that  courts  will  prevent  tbeir 
impropriation  for  other  than  the  l^fltimate  pur- 
poses for  which  they  were  intended. 

2.  ManlolMl  oorporatlOBS  «=9870— City  board 
of  water  oomnlsslonera  nay  not  relmbarse 
•mploy<  oompelled  to  pay  damaoea  for  his 
negtlpMioo  while  aot  eagagod  In  Ita  emplty- 
ment. 

Such  board  Is  not  authorised  to  reimburse 
an  employ^  who  was  compelled  to  pa;  damaces 
to  persona  injured  through  bis  negligence ;  such 
negligence  not  occurring  while  he  was  engaged 
in  actual  work  for  the  board  or  in  protecting 
its  property  or  rights. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; J.  G.  Michael.  Judge.  > 

Proceeding  In  mandamus  by  the  State  of 
MlnneeotB*  on  the  r^tlw  of  Martin  Feist, 
Bgialnat  Jeese  Foote,  as  City  ComptroUer.  to 
audit  a  TonCher  ioaned  by  the  boaM  of  w&Ua 
commiastonwi,  was  denied,  and  the  relator 
appeals.  Orda  siutalning  demurrer  to  po- 
tion and  alternative  writ  affirmed. 

John  A.  Burns,  of  St  Paul,  for  appellant 
Arthur  El  and  C.  F.  McNally,  both 

of  St  Paul,  for  respondent 

HOLT,  J.  Mandamus  to  the  dty  comp- 
troller of  St.  Paul  to  audit  a  voucher  Issued 
by  the  board  of  water  commissioners  was 
denied,  and  relator  appeals. 

The  relator,  Martin  Feist,  has  for  nearly 
37  years  beai  employed  In  the  water  depart- 
ment of  the  city  trf  St  PauL  In  May,  1918, 
he  was  superintendent  of  "me<aianlcal  equip- 
ment" therein,  and  was  furnished  with  an 
automoUle  for  use  In  the  performance  of  his 
duties.  He  was  directed  by  bis  superior  to 
drive  from  bis  usual  place  of  employment' 
McCarron  Lake  pumping  statlrai,  to  some 
other  part  of  the  dty  where  his  services  were 
needed,  and  In  turning  into  Bice  street  from 
the  statl(m  he  collided  with  another  auto- 
mobile, injuring  Its  occupants.  The  latter 
sued  relator  and  recovered  damages,  which 
he  paid.  On  the  recommendation  of  the 
Bup^^teident  the  board  of  water  commis- 
sioners determined  to  reimburse  relator  and 
issued  the  voucher  in  his  favor  for  the 
amoimt  so  paid  by  him.  In  the  usual  course 
tMn  voucher  was  presented  to  the  re^ndent 
for  audit  This  he  refused  to  do  upon  the 


advice  of  the  dty's  legal  dq>artmeiit  This 

proceeding  followed. 

The  board  of  wat^  commissioners,  whilst 
constituting  a  department  of  the  d^,  has  a 
separate  corporate  existence  with  full  power 
to  contract  and  may  sue  and  be  sued  under 
Its  own  name.  In  the  conduct  of  the  water 
system  It  has  full  power  and  discretion  to 
act  without  any  interference  from  respond- 
ent or  the  dty  coundL  And  relator  claims 
that  in  this  matter  of  reimbursing  him  the 
board  was  functioning  within  its  ezdosive 
domain.  On  the  other  hand,  respondent  con* 
tends  that  the  board  has  no  authority  or 
power  to  ai^ropriate  any  of  the  funds 
in  its  control  for  private  purposes,  and  that 
such  must  be  held  reimbursing  relator  tor 
the  loss  he  met  throng  his  own  negligence. 

[1]  The  funds  wltbln  the  control  of  the 
board  are  not  derived  from  direct  taxation, 
but  from  water  rents,  except  as  the  cost  of 
laying  water  mains  is  assessed  as  benefits 
against  abutting  property.  But  that  notwith- 
standing, we  must  consider  the  moneys  with- 
in the  board's  control  as  public  moneys  lu, 
the  sense  that  the  same  can  only  be  used 
for  Intimate  ends  in  jzarrylng  on  the  busi- 
ness for  whldi  the  board  Is  organized.  The 
board  exists  solely  to  furnish  the  dty  and 
its  inhabitants  with  a  public  utility.  It  is 
not  for  private  gain.  In  so  far  aa  water 
Is  furnished  for  flre  protection,  sprinkling, 
street  cleaning,  public  baths,  and  public 
drinking  fountains,  the  payment  to  the  board 
Is  made  out  of  the  dty's  funds.  The  dty 
coundl  fixes  the  rates  whldi  the  board  may 
collect  It  Is  plain  that  the  funds  In  the 
hands  of  the  board  are,  at  least  trust  funds 
in  which  the  dty  and  Its  inhabitants  are 
interested,  and  therefore  may  be  called  pub- 
lic -funds,  misappropriation  of  whidj  courts 
will  prevent  The  charter  provision  appli- 
cable to  the  board  indicates  that  it  has  not 
free  band  in  ita  treasury.  A  part  of  section 
458  reads:  > 

"All  money  collected  or  expended  by  the  said 
board  shall  be  kept  in  a  separate  fund,  which 
may  be  divided  into  such  accounts  as  desirable 
and  shall  be  used  only  for  the  purposes  and 
uses  of  said  board,  and  not  otherwise." 

See  W.  Chicago  Park  Com.  v.  Elncade,  64 
III.  App.  113. 

[2]  It  Is  held  that  a  munidpal  corporation 
may  reimburae  an  officer  where  In  the  per- 
formance of  his  duty  he  erred  to  the  injury 
at  one  who,  on  that  account  recovered  dam- 
ages from  him.  City  of  Moorhead  v.  Murphy, 
04  Minn.  123,  102  N.  W.  219,  68  L.  R.  A.  400, 
110  Am.  St.  Rep.  345.  3  Ann.  Caa.  434,  and 
cases  therein  cited.  But  such  reimburse- 
ment may  not  be  made  in  every  case  of  loss 
to  an  officer  or  agent  of  a  munldpallty. 
Halstead  v.  Mayor  of  New  York,  3  N.  T.  480; 
Merrill  v.  Plainfield,  45  N.  H.  126.  In  Hotch- 
kiss  V.  Plunkett  60  Conn.  280,  22  AtL  635, 
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Uie  court  uld  tbft^  In  order  to  jastUr  the 
ezpendltuie  for  satAi  purpose,  three  things 
mnat  appear; 

"Ilrs^  the  officer  most  hare  been  aedng  In  » 
matter  in  whidk  the  corporation  had  an  inter- 
tnt.  Second,  he  nrnet  hare  been  acting  in  dla- 
dtarge  of  a  dut7  imposed  or  authorized  bj  law. 
And  thirdt  he  must  hare  acted  In  good  faith." 

And  In  State  ex  rel  t.  St.  Louis,  174  Mo. 
120.  73  S.  W.  «23,  01  U  B.  A.  BBS,  the  oonrt 
states: 

"The  true  test  in  all  snch  cases  is:  Did  the 
act  done  bj  tiie  officer  relate  directly  to  a  mat- 
ter in  wbidi  tlie  dtj  had  an  interest,  or  affect 
monicipal  rights  or  property,  or  the  rigfatB  or 
property  of  the  dtiienB  vliich  the  officer  was 
charged  with  a  duty  to  protect  or  defend?" 

We  apprehend  that  an  agent  or  eerrant  ct 
a  mantcipellty  Is  as  moch  entitled  to  favor- 
able cOnslderatloD  as  its  officers  in  a  case  of 
reimbursement,  although,  perhapa,  be  may 
not  be  so  often  placed  in  a  position  where  he 
is  reqolred  to  act  in  a  matter  in  which  the 
corp(»ration  has  an  interest,  or  where  the  lawi 
demands  action,  as  is  the  case  with  an  officer. 
Bancroft  t.  InhablUnts  of  I^nnfleld,  18  Pldc 
(Mass.)  666.  29  Am.  Dec.  623.  states  that 
towns  have  authority  to  reimburse  their 
agents  who  may  incur  a  llaUIity  by  an  In- 
advertoit  error. 

"When  the  servants  of  the  town  have  made 
mistakes,  which  have  rendered  them  liable  at 
law,  it  haM  been  held  legal  and  proper  for  the 
town  to  meet  the  expense."  Babbitt  t.  Savt^, 
3  Gosh.  (Masft)  630. 

Becorring  to  the  test  above  referred  to, 
it  aivears  .to  as  that  the  act  which  caused 
the  loss  in  the  Instant  case  did  not  relate 
directly  to  a  matter  in  which  the  board  or 
the  dty  had  an  Interest,  or  to  any  rights 
or  profi&cty  ot  fithet,  or  of  the  Inhabitants 
of  the  dty,  or  of  the  patrons  of  the  board. 
It  ts  true  be  was  driving  an  autMUObUe  fur- 
nldied  by  Hie  hoard,  and  he  was  on  bis  wa^ 
to  the  place  where  he  had  a  du^  to  perform ; 
but,  nevertheless.  In  passing  over  the  streets 
of  the  dty  he  was  on  a  inr  with  evwy  other 
travder  thereon,  and  was  not  then  engaged 
in  any  act  directly  Involving  tbe  board  or 
Its  patrons  or  their  rli^ts.  His  driving  was 
not  the  drMng  of  a  Are  aK>aratu8  in  re- 
sponse to  a  Are  alarm  or  of  a  pt^ce  patitd 
vdilde  on  duty.  He  was  not  In  Oie  act  oC 
Iffotectlng  the  board's  right  to  the  autcnu(h 
Ule^  properly  speaking,  for  the  rdmburse- 
ment  sought  Is  for  damago  caused  to  oUi« 
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parties  as  to  whom  he  had  ,  no  duty  to  per- 
form as  a  servant  of  the  board.  Nor  whUe  in 
tbe  autom<A>lle  was  he  bent  upon  any  worto 
of  the  water  department  wbldi  required  the 
ex^dse  of  his  Judgment  and  dlsoretion,  such 
as  installing  or  rcqpalring  water  pipes  or 
collecting  water  rates.  Assuming  that  the 
Jury  in«perly  found  him  negligent,  he  alone 
should  bear  the  consequence.'  Had  the  re- 
covery been  unlnst  the  board,  there  would 
have  been  a  right  of  recovery  over  against 
relator. 

It  Is  fordbly  argued  that  the  board  -has 
an  undoubted  right  to  appropriate  money 
for  insurance  protecting  against  loss  from 
the  n^lgence  of  Its  officers  and  servants; 
and,  that  being  so,  it  may  in  Its  Judgment 
and  discretion  dispense  with  such  Insurance 
and  reimburse  its  agents  and  servants  as  a 
business  proposition.  It  is  said  this  may  be 
not  only  more  ec<»iomlcal.  but  tend  to  secure 
t>etter  servants,  since  responsible  ones  mlg^t 
hesitate  to  assume  the  risk  of  tbe  employ- 
ment if  ultimately  liable  for  every  ac£  which 
a  Jury  might  r^ard  as  negligent.  Howevw, 
an  extension  ot  the  rule  authorizing  a  dis- 
cretion in  the  use  of  public  funds  to  reim- 
burse for  losses  sustained  by  a  munldpal: 
officer  or  servant  because  of  his  n^llgraca 
seems  to  us  to  establish  a  dangerous  pre- 
cedent, and  would  have  a  tendency  to  make 
such  officers  and  servants  less  earful  in 
the  dlsdiazse  of  their  duties  than  when  re* 
strained  by  a  feeing  of  re^mnalUlity.  Bs' 
pedaUy  Is  this  danger  near  at  hand  In  these 
daya  when  so  many  munlc^iol  employes  and 
officers  are  furnished  with  autmnoblles  by 
the  munldpallty.  Frnmerly  the  risk  of  In- 
curring Uabllll^y  to  a  munldpallty  oa  account 
of  tl»  n^Ugent  use  of  Its  streets  by  Its 
offlcws  or  servants  was  very  remote.  Tbe 
maym  as  well  as  the  subordinate  employes, 
if  thvg  had  occasion  to  travel  on  the  streets 
of  the  d^,  k^t  a  hora^  and  if  any  Di- 
ligence occurred  in  Its  management  Xo  tho 
Injury  of  another,  there  wae  no  thought  of 
saddling  the  loss  upon  the  dty.  It  is  dlffer- 
Snt  now.  We  think  that  the  rule  should  be 
strictly  adhered  to  that  r^bursement  by 
an  office  or  servant  can  <mly  be  made  when' 
the  act  whldi  caused  the  damage  wae  one 
directly  r^ted  to  a  mattw  In  which  the  oor- 
poratioi  was  Interested  or  was  cme  in  the 
actual  tischaige  of  hia  du^.  This  was  not 
such  a  case. 

The  order  sustain!]^  the  demnrrar  to  tbe 
petition  and  alternative  writ  ot  mandamutf 
Is  affirmed. 
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FLE8HER  V.  ST.  PAUL  APARTMENT 

HOUSE  CO.    (No.  22S62.) 

(Sopreme  Court  of  Minnesota.  Jan.  13,  1922.) 

(Syttabua  by  ihg  Cowt.) 

1.  Landlord  and  tenant  <8s;948(  i )— Tenaat 
alone  oan  sae  laadlord  for  ordinary  Inoon- 
venlence  from  braaoh  of  leaia  oovenant  to 

heat  premlsee. 

A  member  of  a  tenant's  family  who  is  not 
a  party  to  the  lease  may  not  maintain  a  sep- 
arate action  against  the  landlord,  whose  breach 
of  a  covenant  of  the  lease  to  heat  the  premises 
to  a  certain  temperature  has  caused  each  mem- 
ber no  other  or  different  inconvenience  or  dis- 
comfort than  might  have  been  experienced  by 
any  other  occupant  of  the  premises,  the  dis- 
comfort being  merely  temporary,  and  not  re- 
sulting in  illness  or  physical  injury.  For  the 
ordinary  inconvenience  and  discomfort  that  re- 
sults to  the  occupants  from  a  failure  or  neg- 
lect to  heat  rented  premises  as  provided  in  a 
lease,  the  tenant  only  can  sue  the  landlord  for 
the  damages  sustained. 

(Ad^Himal  BpHahut  bv  Bditorial  Staff.) 

2. *  Appeal  and  error  <3=>237(5)— Directed  ver- 
dict oannot  b«  granted  on  appeal  where  not 
moved  for  below. 

Judgment  for  defendant  notwithstanding 
the  verdict  cannot  be  granted  on  appeal  where 
there  was  no  motion  foi^  a  directed  Terdict  In 
the  court  briow. 

Appeal  from  Municipal  Oonrt  of  St  Paul ; 
J(An  W.  Finehout,  Judge. 

Action  by  Laura  Flesher  against  the  St. 
Paul  Apartment  House  Company.  Judgment 
for  plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.   Order  reversed. 

George  L.  Siegel,  of  St  Paul,  for  ai^- 
lant 

Bright  &  Boyd,  of  St  Paul,  for  reapond- 
«it 


HOI/T.  J.  Plaintiff  recovered  a  verdict 
agiUnat  her  husband's  landlord  for  $175 
damages  for  failure  properly  to  heat  the 
raited  apartment  in  wbldi  she  lived.  From 
the  order  denying  a  new  trial,  defendant 
anwals. 

[1]  An  objection  was  intuposed  to  the  re- 
ception of  any  evldrace  under  the  complaint 
on  Oie  ground  tliat  It  did  not  state  a  cause  of 
action ;  a  motion  to  dismiss  was  made  when 
plaintiff's  evld«ice  was  in,  and,  on  the  mo- 
tion for  a  new  trial,  the  vradlct  was  attacked 
as  unsupported.  The  assignments  of  error 
cliaUenge  the  adverse  rulings  on  theae  mat- 
ters; and  as  all,  in  our  opinion,  go  to  one 
and  the  same  defect  In  plaintiff's  case,  there 
Is  no  need  of  a  separate  discussion. 

The  complaint  alleges  the  occupation  of  the 
apartment  under  a  lease  with  plaintiff's 


husband,  wherein  defendant  covenanted  and 
agreed  to  heat  the  same  to  a  temperature  of 
about  68  degrees  Fahrenheit;  that  defend- 
ant failed  and  n^lected  to  provide  storm 
windows  and  foiled  and  neglected  to  heat 
the  apartment  to  the  tonperature  agreed 
"by  reason  whereof  the  plaintiff  suffered 
great  physical  discomfort,  pain,  and  incon- 
venience, and  was  otherwise  damaged  in  the 
sum  of  $200."  It  is  clear  that  the  complaint 
does  not  predicate  a  recovery  upon  what  Is 
generally  understood  as  a  personal  Injury. 
Nor  Is  it  alleged  that  she  contracted  any  Ill- 
ness from  the  negligent  breach  of  the  cove- 
nants In  the  lease  which  necessitated  med- 
ical treatment  or  incapacitated  her.  And  the 
evldmce  did  not  tend  to  show  any  physical 
injury  or  evil  effects  upon  plaintiff's  health. 
It  only  showed  the  experience  of  such  tem- 
porary dlscomf<nrts  as  usually  accooHtacy  a 
stay  in  rooms  Insufficiently  heated.  She  had 
to  bundle  up  with  extra  clothing  and  wraps, 
and  some  of  her  household  duties,  at  times, 
had  to  be  put  off  until  more  beat  was  fur- 
nished. She  also  had  to  keep  the  gas  stove 
going  a  good  deal  In  order  to  get  more  beat 
A  few  times  these  ^orts  did  not  avail,  but 
she  had  resort  to  her  mottie^s  bom^  near 
by,  or  to  neighbors',  for  temporary  relief 
from  the  cold.  It  Is  quite  dear  that  the 
evidence  does  not,  any  more  Qian  the  com- 
plaint, make  out  an  ordinary  case  of  damages 
for  personal  injuries  Inflicted  by  a  defend- 
ant's negligence.  We  think  the  rulings 
above  referred  to  were  erroneous. 

There  was  a  case  for  damages  for  breach 
of  contract  shown  in  favor  of  plaintiff's  hus- 
band, but  not  for  such  a  direct  tort  to  her 
that  an  actlcm  will  lie  In  her  favor.  She 
suffered  no  other  discomfort  pain,  or  Incon- 
venience than  any  other  occupant  of  the 
apartment.  It  is  not  a  parallel  case  to  that 
of  Hansman  v.  Western  Unlcm  Telegraph  Oo., 
144  Minn.  66,  174  N.  W.  434,  where  the  fail- 
ure to  heat  the  premises  was  the  proximate 
cause  of  the  plaintiff's  serious  Illness.  Such 
was  also  the  charge  in  the  complaint  in 
Glidden  v.  GoodfeUow,  124  Minn.  101.  144 
N.  W.  428,  R.  A.  1916P,  1073.  Nor  Is  this 
a  case  like  Sargent  v.  Mason,  101  Minn.  319, 
112  N.  W.  255,  where  the  action  was  between 
the  parties  to  the  leaser  the  twant  seeitdng 
damages  tm  failure  to  furnish  adequate 
beat  and  in  which  it  was  Intimated  tiiat  a 
recovery  could  be  bad  for  physical  suffering 
if  in  contemplatlai  ctf  the  parties  to  the  con- 
tract sudi  mlgbt  result  fmn  a  breach.  Bat 
as  stated,  plaintiff  here  wa«  not  a  party  to 
the  lease.  She  suffered  no  direct  idiyslcal 
injury  from  def^dants  alleged  neglect  It 
was  the  same  Inconvmlence  and  dlseomfOTt 
that  any  other  person  who  might  bava  been 
a  member  of  her  husband's  family  would 
have  exp^mced.  This  seems  to  na  to  come 
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within  tbe.same  principle  fipi^ed  In  Bflllett 
T.  Minnesota  CruBhed  Stone  Oa,  145  Minn. 
478,  m  N.  W.  641,  ITO  N.  W.  682.  It  was 
there  held  that,  for  a  prirate  nnlaance  af- 
fecting Injuriously  the  health  and  comfort  of 
the  occupants  of  the  homestead,  tiie  owner, 
and  not  any  other  occupants,  could  maintain 
an  action  for  damages.  So  hare,  -we  think, 
for  the  injuries  and  damages  pttoded  and 
prorai,  plaintiff's  husband,  and  not  she,  can 
recover,  for  It  Is  essentially  an  action  for 
damages  flowing  from  the  breach"  of  the 
lease  made  between  him  and  defendant. 

[2]  Defendant  asks  tm  JuAgmmt  notwltb* 
standing  tibe  verdict  This  cannot  be  grant- 
ed, for  tiwre  was  no  moti<m  for  a  directed 
verdict  tn  the  court  btiow. 

Order  reversed. 


SPALLEN  V.  PULUHAN  GO.  (No.  22998.) 
(Sapreme  Court  of  Bfinneaota.  Jan.  IS,  1922.) 

(Syllahtu  ly  iTie  Ocuri.) 

1.  Carriers  «=»4I  t— Carrier  not  ehargeable  for 
passenoer's  nepligence  In  pladng  baggaso  ia 
aisle  anless  shown  to  have  aetual  or  oonstraa* 
tlvo  Botloe  thereof. 

If  a  passenffor  places  bis  personal  baggage 
in  the  aisle  of  a  ear,  and  ao  obstmcta  the  pas- 
sageway, tile  carrier  is  not  diargeable  with 
negligence  unless  it  Is  shown  that  it  had  aetoal 
or  eonstructive  notice  of  the  presence  of  the 
baggage  in  the  alale. 

2.  Carriers  «»4li,  416— Sleeping  oar  oompaay 
iHHMd  to  keep  ablsa  properiy  llgMsd;  negll- 
■•■ee  of  sloe^ag  ear  eompasy  Id  ease  of 
passoKor  ttambHag  aver  baggaie  held  for 
tha  Jnry. 

It  is  the  duty  of  a  sleeping  car  convany  to 
keep  the  aislea  in  ita  cars  properly  lighted  at 
all  times  when  the  cars  are  occaiUed  by  pas- 
seiifferB.  Failure  so  to  do  may  coDstitnte  ac- 
tionable negliscnce. 

3.  Carriers  «=34l  I— Passeager  not  guilty  of 
oantributory  negllgeaos  as  matter  of  law  In 
leavlsg  binrtli  to  go  to  tollst  whan  aisle  Is  dim- 
ly lighted. 

FlaintUE  was  not  gnilty  of  etmtrlbntory 
negligence  as  a  matter  of  law  in  leaviDg  her 
berth  at  night  to  go  to  a  toilet  room  after  slie 
discovered  that  one  of  the  night  lights  at  the 
end  of  the  aisle  in  the  Bleeping  car  was  ont  and 
the  aisle  bat  dimly  lighted. 

Appeal  from  District  Court,  Ramsey  Ootm- 
ty;  IMezleIc  N.  Dtcknom,  Judg& 

Action  by  Anna  M.  Spellen  against  the 
Pullman  Company,  a  corporation,  for  person- 
al Injuries.  Instructed  verdict  for  the  de- 
fendant, and  from  an  order  denying  a  new 
trial,  the  i^lnticr  appeals.  Ordtt  ravened 
and  new  trial  granted. 


DoTQglas,  Kennedy  &  Kennedy,  of  St.  Paid, 
for  appellant. 

Deneigre.  McDermott,  Staaxna  ft  Waeke,  of 
St  Paul,  for  respondent 

LBBS,  O.  On  November  20,  lfl20,  plalntUf 
was  a  passenger  on  a  train  from  New  Yvtk 
to  Chicago.  She  had  a  berth  in  a  sleeping 
car  operated  by  the  defendant  and  at  abont 
3  o'clock  in  the  morning,  while  going  from 
her  bertb  to  ttie  women's  t<^et  room,  abe  fell 
over  a  traveling  bag  in  the  aisle  of  the  car 
and  was  Injured.  Charging  the  defendant 
with  negllgaice  in  falling  to  keep  the  aisle 
free  from  obstructions  and  the  car  jiroperly 
lighted,  she  brought  this  action  to  recover 
damages.  Whoi  all  the  evidence  was  in,  de- 
fendant asked  for  an  Instructed  verdict  in  Its 
favor,  and  its  request  was  granted.  Plain- 
tiff appealed  from  an  order  denying  a  new 
trial. 

There  wen  but  Uiree  witnesses  at  the  trial, 
the  plaintiff,  the  sleeping  car  conductor,  and 
the  porter.  According  to  plalntUTs  testi- 
mony, she  awoke  some  time  befOTe  8  a.  m., 
lay  awake  in  her  berth  abont  half  an  boor, 
and  then  left  it  to  fo  to  the  toilet  room, 
whldi  was  at  flie  fiirther  end  of  tlie  car. 
The  car  had  10  sections,  and  her  berth  was 
No.  1.  There  was  a  night  ll^t  at  tbtt  end 
of  tlie  car  towards  which  she  was  going,  bat 
nicme  at  the  opposite  end.  The  aisle  was  Im- 
perfectly lighted,  and  she  failed  to  see  the 
traveling  bag,  stumbled  over  It  and  fell. 
She  screamed,  but  no  one  came  to  her  asidst- 
ance.  She  continued  on  to  the  toilet  room, 
retrtmed  to  her  bertti,  sat  down  on  the  edge 
of  It  and  tn  a  few  minutes  the  porter  ap- 
peared, to  whom  she  r^rted  the  acddent 
He  tnmed  on  the  lights  in  the  car,  and  called 
the  conductor,  and  the  bag  obstructing  the 
aisle  was  discovered.  It  projected  out  about 
18  Incbei^  and*  was  (q»>oslto  berth  Na  6. 
The  conductor  testified  that  no  passengers 
boarded  the  car  after  11:30  p.  m.;  that  he 
was  up  and  through  the  car  from  time  to 
time  until  2  a.  m.,  when  he  went  to  bed,  and 
at  that  time  there  was  no  obstruction  la  the 
aisle  of  the  car,  and  both  night  lights  were 
on;  that  he  heard  nothing  about  the  acci- 
dent until  about  8  o'clock  the  next  morning, 
whm  plaintiff  told  him  abont  it;  and  that 
he  occupied  a  berth  at  the  end  of  tha  car 
where  plaintiff  had  her  berth,  was  awake 
about  an  hour,  and  did  not  hear  her  scream. 
The  porter  testified  that  all  the  passengers 
in  the  car  had  retired  as  early  as  11:80  p.  m.; 
that  when  he  made  up  berth  No.  6  he  put  the 
bag  in  question  In  the  berth;  that  be  was  up 
and  abont  the  car  until  1  a.  m.,  when  he  lay 
down  and  went  to  sleep,  leaving  the  car  In 
charge  of  the  porter  In  the  next  one  to  It; 
that  at  1  a.  m.  he  saw  no  obstructions  In  the 
aisle,  and  both  the  night  lights  were  on;  and 
that  he  heard'  nothing  of  the  accident  until 
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about  8  o'clock  In  the  morning.  Plaintiff  was 
an  experienced  traveler,  and  entirely  famil- 
iar with  the  arrangement  of  deeping  cars, 
but  was  an  elderly  woman,  and  somewhat 
near-sighted. 

Negligence  in  two  particulars  Is  cbarged: 
(1)  In  permitting  the  aisle  to  be  obstructed 
by  the  traveling  bag  of  the  passenger  tn 
berth  No.  6;  (2)  in  falling  to  ll^t  the  car 
proiKriy. 

Defendant  charges  plaintiff  with  contribu- 
tory negligence  In  that  she  walked  in  an  aisle 
which  she  says  was  dimly  lifted  without 
sammonlng  the  port^. 

[1]  1.  The  traveling  bag  belonged  to  and 
was  under  the  control  of  the  passenger  in 
berth  No.  6,  and,  if  It  was  In  the  aisle,  he 
must  have  placed  it  there.  There  was  noth- 
ing to  show  when  It  was  put  there.  It  might 
have  been  a  few  minutes  before  the  plaintiff 
left  her  berth.  The  rule  is  that,  if  a  pas- 
senger places  his  personal  baggage  In  the 
aisle  of  a  car,  and  so  obstructs  the  passage- 
way, the  carrier  la  not  chargeable  with  neg- 
llgence  unless  it  is  shown  that  It  had  actu- 
al or  constructive  notice  of  the  presence  of 
the  baggage  in  the  aisle;  Bums  v.  Penn.  I^. 
Co.,  233  Pa.  3<H.  82  Atl.  240,  Ann.  Cas.  1913B, 
811;  Kantner  v.  PhiL,  etc.,  Ry.  Co.,  236  Pa. 
283,  84  AtL  774 ;  Stimson  v.  Mil.,  etc.,  Ry. 
Co.,  75  Wis.  381,  44  N.  W.  748;  Reiser  v. 
Cln.,  etc.,  Ry.  Co.,  liS2  Ky.  622, 153  S.  W,  742, 
43  U  B.  A.  (N.  S.)  1060;  Alabama,  etc,  By. 
Co.  T.  Johnson,  14  Ala.  App.  568,  71  South. 
620;  HltUe  V.  St  P.  City  Ry.,  183  N.  W.  146. 
There  is  no  evidmce  that  d^endant  had  ac- 
tual notice  of  the  obstruction.  Whether  it 
had  constructive  notice  d^nds  on  the  length 
of  dme  the  bag  bad  been  in  the  aisle.  If  it 
bad  been  there  so  long  that  defendant's  em- 
plc^ees  tnmld  have  dlacorered  it  if  they  had 
been  raasotably  vigilant  in  the  dlacharge  of 
Uidr  dutlea,  dsCendant  siioald  be  held  to 
have  had  constructive  notice,  TbB  evidence 
wh61l7  fiills  to  tfwv  when  ttie  bas  was  put 
in  the  aisle;  hence  there  is  nothing  cm  which 
to  base  a  finding  of  conatructlve  notice.  On 
this  brandi  of  the  case  the  trial  court  cor- 
rectly held  that  plalntlfl  had  fkiled  to  show 
negligence  on  the  part  of  the  defendant 

[>]  2.  It  la  the  doty  of  a  sleeping  car  com- 
pany to  kew  the  aisles  in  its  cars  pnverly 
lighted  at  all  times  when  the  cars  are  occu- 
pied by  passengers.  At  night,  after  the  pas- 
sengws  taave  retired,  It  Is  costookary  and 
pnqjier  to  turn  off  the  ll^ts  la  the  ceiling  of 
the  cars.  PMseogwa  in  the  iqiiier  berths 
oonld  not  otherwise  sleep  with  any  degree  of 
oomfOrt.  But  the  lights  at  either  end  of  the 
cu  should  be  constantly  lifted  at  nli^t,  so 
that  passengeni  may  >ee  tttelr  way  if  th^ 
have  occaslott  to  walk  Qinnigb  the  aisle.  In 
tUfl  nqpect  deeeadant  owed  plaintiff  a  duty 
wlddi,  aoeordlag  to  bar  testimon7»  It  filled 
to  pe^onn.   If  It  liad  been  performed  she 


mi^t  have  seen  Oie  traveling  bag  and  sTOld- 
ed  it  At  least  the  Jury  ml^t  have  so  found. 
We  hold  that  she  made  a  case  for  the  Jury 
with  respect  to  the  charge  of  negligence  now 
nndw  conslderaticak.  B^ser  v.  etc.,  Ry. 
Co.,  snpra;  Bums  v.  Pain.  Ry.  Co.,  supra; 
Valentine  v.  N.  P.  Ry.  Co.,  70  Wash.  95,  126 
Pac  90;  Piper  v.  N.  T,  Cent.  ^j.  Co.,  76  Hun. 
44,  27  N.  T.  Snpp.  693. 

[S]  S.  This  brings  us  to  the  last  question 
la  the  case:  Was  the  plaintiff  guilty  of  con- 
tributory negligence  as  a  matter  of  law?  We 
answer  it  in  the  negative.  Granting  that 
when  she  left  her  berth  she  discovered  that 
one  of  the  night  lights  was  out,  and  the  aisle 
imperfectly  lighted,  and  that  she  might  have 
summoned  the  porter  before  starting  down 
the  aisle,  nevertheless  we  think  It  was  for 
the  Jury  to  determine  whether  she  failed  to 
exercise  ordinary  care  for  her  own  safet?.  It 
occurs  to  us  that  persons  of  ordinary  pru- 
dence would  have  assumed  that  the  aisle  was 
free  from  obstructions,  and  trusted  to  thdr 
ability  to  see  well  enough  to  proceed  safely 
without  calling  for  more  light.  Valentine  v. 
N.  P.  Ry.  Co.,  supra;  Piper  v.  N.  T.  Cent 
Ry.  Co.,  su[va.  We  conclude  that  the  trial 
court  erred  In  directing  a  verdict  for  the  de- 
fendant 

The  order  denying  a  new  trial  Is  revecsed. 
and  a  new  trial  granted. 


STATE  ex  rsl.  MATHEWS  V.  HOUNDER- 
SHELDT,  CoBiity  Asdltor.   (No.  22660.) 

(Supreme  Court  of  Minnesota.  JTsn.  18, 1822.) 

(aylUhm  »v  the  Oomrt,) 

1.  CoBsUtBtlosal  isw  «s»23— A  ossstltstlsa 
sbesld  be  iIvsr  yrospeotlve  operatles  oely, 
snlsss  otherwise  olssriy  Msslfested. 

A  constitution,  like  a  statute,  should  be 
given  a  prospective  operation  only,  ntdess  on 
its  face  the  contrary  ^tendon  is  clearly  man- 
ifested, or  such  a  construction  is  absolutely 
necessary  to  give  meaning  to  the  language  used. 

2.  CoDstltutional  law  «=al8— CosstltotloNal 
anendmeat  reqalrisg  oonstnietlos  will  be 
read  with  the  Coastltatlsn  as  a  whole. 

If  the  language  is  unambiguous,  there  la 
no  room  for  construction  of  a  constitutional 
amendment,  but  if  it  requires  construction,  the 
Gonstltution  will  be  read  as  a  whole  so  as  to 
harmonize  its  various  parts,  and  the  intent  of 
the  people,  as  expressed  in  the  lugoags  of  the 
amendment  wiU  be  given  effect 

3.  Jadges  ^»7— Anesdsient  exteadlsg  tena  ef 
offloe  of  probate  Jadges  held  to  eelaree  the 
term  of  Judges  ehosss  at  itneral  eleetloi 

of  1920. 

Oonstruing  the  amendment  to  section  T, 
art  6,  of  the  state  Constitution  extending  tta 
term  of  oAce  of  probate  Judges,  it  Is  held  that 
the  amendment  enlwged  tiie  term  of  Judges 


«9ror  ether  osm*  see  mom  topio  aad  KBT-NDKBaR  la  all  Kv-Nombwed  MvMta  aaC  Isdsns 
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chosen  at  the  general  election  in  1920,  and  that 
thej  took  office  in  January,  1921,  for  a  term 
of  four  years. 

Dibell,      and  Brown,  0.  J.,  disaeAtiiif . 

Original  proceeding  In  mandamus  by  the 
State,  oa  i^tUm  of  3.  V.  Mathews.  agaliLSt 
B.  R.  Houndersheldt,  as  Auditio'  ot  I^on 
Conn^,  Bfbmesota.  Writ  dlsdiarted. 

a  Lu  Hilton,  Atty.  Gem.,  and  Egbert  S.  Oak- 
ley, Asst.  Atty.  Gen.,  for  relator, 

Batier,  Mitchell  A  Doherty,  of  St  Paul,  for 
re^HMident. 

LKES,  O.  At  the  general  Section  In  No- 
rember,  1920,  an  amendment  to  section  7,  art 
6,  of  the  state  Constitution,  proposed  by  the 
Legislature  st  the  1919  session  (chapter  031, 
Laws  1910)  was  duly  approved. 

In  the  title  of  chapter  S31,  the  amendment 
is  referred  to  as  one  changing  the  lengtb~of 
the  term  of  the  Judges  of  the  probate  court 
The  act  provided  that  the  ballots  used  at  the 
etectlm  should  have  printed  th»ec»i : 

"Amendment  to  section  seven  (7),  artide 
six  (6),  of  the  ConstHntlon  of  the  state  of 
Minnesota,  providing  for  extension  of  the  term 
of  office  of  the  probate  indge  to  fonr  (4)  yeara." 

On  December  1,  1920,  the  Qovemor  Issued 
his  proclamatiOD  declaring  that  the  amend- 
ment bad  been  approved  by  the  electors. 

At  the  same  election  the  relator  was  duly 
elected  to  the  office  of  Judge  of  the  probate 
court  of  Lyon  county  for  the  term  commenc- 
ing on  the  first  Monday  In  January,  1921.  He 
qualified  and  has  since  been  the  acting  judge 
of  said  court  On  July  19, 1921,  he  duly  ten- 
dered to  the  respondent,  as  county  auditor  of 
Lyon  county,  the  filing  fee  and  affidavit  re- 
quired by  law  in  order  to  have  his  name 
placed  on  the  primary  election  ballot  as  a 
candidate  for  the'  same  office  at  the  primary 
election  to  be  held  In  1922.  The  auditor  re- 
fused to  receive  them  for  the  sole  reason  that 
be  was  of  the  opinion  that  the  amoidment 
operated  to  make  the  relator's  term  of  office 
four  years  from  the  first  Monday  in  January, 
1921,  and  hence  there  would  be  no  vacancy 
in  the  office  to  be  filled  at  the  election  held 
in  1922.  These  facts  were  set  fort^  In  rela- 
tor's petition  to  this  court,  up<Mi  which  he 
obtained  an  alternative  writ  of  mandamus 
directed  to  the  county  auditor,  requiring  him 
to  receive  the  filing  fee  and  affidavit  or  show 
cause  why  he  had  not  done  so.  The  respond- 
ent answered,  admitting  the  altegaticma  of 
the  petition,  and  asked  that  the  writ  be 
quashed.  The  qnestl^  to  be  decided,  ss  con- 
cisely stated  In  relator's  brief,  is  this:  I>oes 
relator's  term  of  office  as  Judge  of  probate 
exfrire  In  January,  1923,  or  In  January,  192s? 

[1]  Section  7,  before  tt  was  amended,  read : 

*7heTe  shall  be  cstaUlahed  In  each  oiganised 
coun^  la  the  state  a  probata  court,  whleli  shall 
be  a  court  of  record  and  b«  held  at  such  times 


and  places  as  may  be  prescribed  by  law.  It 
ahall  be  held  by  tme  judge,  Who  shall  be  elected 
by  the  voters  of  the  county  for  the  term  of  two 

years.'* 

The  only  change  was  to  substitate  "four" 
for  "two"  before  the  word  "years."  The  an- 
swer to  the  questl(»i  depends  on  the  effect  ot 
the  amendment.  Relator  contends  that  Its 
operation  must  be  postponed  until  1928,  and 
that  probate  judges  elected  In  November, 
1922,  will  be  the  first  to  hold  office  for  four 
years.  Respondent  contends  that  probate 
JudgM  elected  In  November,  1920,  hold  office 
for  four  years  from  the  first  Monday  In  Jan- 
uary, 1921.  In  support  of  his  ccmtention 
counsel  for  the  relator  argues  that  when  the 
electors  cast  their  ballots  at  the  November 
election  In  1920  the  term  of  office  of  probate 
Judges  was  two  years,  and  continued  to  be 
two  years  until  December  1st  when  the  Gov- 
ernor's proclamation  was  issued,  caty  of 
Duluth  V.  Duluth  St.  Ry.  Co.,  60  Minn.  178, 
62  N.  W.  267:  State  v.  Duluth  St  By.  Co., 
128  Minn.  314,  150  N.  W.  917.  With  this  as 
a  point  of  departure,  the  argument  proceeds 
thus :  If  It  be  held  that  the  amendment  ex- 
tended the  term  of  office  of  probate  Judges 
elected  before  It  to<^  effect  It  will  operate 
retrospectively,  contrary  to  the  well-settled 
rule  that  a  constitution,  like  a  statute,  should 
be  construed  to  operate  prospectively  only, 
unless  on  Its  face  the  contrary  intentltm  Is 
clearly  manifested,  or  such  construction  is 
absolutely  necessary  to  give  meaning  to  the 
language  used.  Shreveport  t.  Cole,  129  U. 
S.  36,  9  Sup.  Ct.  210,  32  L.  Ed.  S89;  Brown 
T.  Hughes,  89  Minn.  ISO,  94  N.  W.  488;  State 
V.  Probate  Court.  142  Hlnn.  283,  171  N.  W. 
928.  The  application  of  this  jnrindple  to  cases 
involving  the  term  of  office  of  public  (^clals 
la  Illustrated  by  citatl^m  of  a  number  of  cas- 
es, those  chiefiy  relied  on  being  State  v, 
DIrckx,  211  Mo.  568,  111  S.  W.  1,  People  v. 
JJ'oley,  148  N.  T.  677,  43  N.  E.  171,  and  People 
V.  Palmer,  21  App.  Div.  101,  47  N.  Y.  Bupp. 
403.  The  value  of  these  cases  as  authority 
for  relator  is  Impaired  by  reason  of  the  fact 
that  in  the  first  case  the  amendment  con- 
tained an  express  provision,  indicating  that 
it  was  not  to  become  operative  before  a  date ' 
in  the  future,  and  In  eadi  of  the  other  two 
cases  It  appeared  that  a  statute  would  be 
unconstltntlonal  If  constroed  to  enlarge  the 
term  of  persons  already  elected  to  fill  the 
ofhce.  The  other  decisions  cited  merely  ex- 
emplify the  rule  that  In  election  cases,  as  In 
others,  a  retrospective  operation  will  not  or- 
dinarily be  given  to  a  statute. 

Counsel  for  respondent  insist  that  the  real 
question  Is :  What  did  the  Legislature  intend 
by  the  proposed  amendment  and  what  did  the 
electors  understand  It  to  mean  when  they 
voted  on  it?  Usually  when  a  court  sets  out 
to  ascertain  how  a  constitutional  anmidmrat 
was  understood  by  the  electorate  It  haa  no 
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reliable  guide.  Probably  the  question  now 
raised  occurred  to  few.  The  ordinary  Toter 
casts  his  ballot  for  the  man  he  wishes  to 
have  elected,  uninfluenced  by  any  -ccmsldera- 
tion  ot  the  length  of  his  term  of  office.  In 
the  present  Instance,  If  he  thought  about  it 
at  all,  he  might  properly  conclude  that,  If  the 
amendmoit  was  adopted,  the  candidate  elect- 
ed would  take  office  for  a  term  of  four  years, 
^ere  was  nothing  In  the  language  to  sug- 
gest that  the  operation  of  the  am^dment 
was  to  he  postponed  for  two  years.  After 
December  1,  1920,  the  original  provision  of 
the  Constitution  was  no  longer  In  effect.  It 
Is  difficult  to  presume  that  It  was  the  Inten- 
tion tliat  the  duratiob  of  a  term  of  office 
wbldh  began  after  December  1st  should  be 
fixed  by  a  provision  which  had  been  super- 
seded by  the  amendment  The  object  of  the 
amendmrat  was  to  make  the  term  of  office  of 
probate  Judges  conform  to  that  of  oQxtx 
comity  officers  as  fixed  by  chapter  168,  Laws 
of  1916  (Gen.  St  Supp.  1917,  S|  810-1  to 
810-5).  Such  officers  wUl  be  elected  in  1B22 
and  ^bate  Judges  in  1924,  If  resiKmdeafs 
amstmcUoii  Is  adopted,  but  we  do  not  regard 
that  circumstance  of  much  importance  since 
there  must  be  general  Sections  erery  two 
years  anyway. 

[2]  There  are  certain  familiar  rules  for  tiie 
conBtructi(Hi  of  c<ttistttutlonal  provisions 
w:lilch  are  more  or  1^  pertinent  here.  They 
are  substantially  the  same  as  the  niles  ap- 
plicable to  the  construction  of  statutes. 
State  V.  Twin  City  Tel  Co.,  104  Minn.  270, 
116  N.  W.  S35.  Cbief  among  them  Is  the  (me 
which  requires  a  construction  which  will  give 
effect  to  the  intent  of  the  people  as  expressed 
In  the  language  of  the  amendment  they 
adopt.  Davis  v.  Hugo,  81  Minn.  220,  83  N. 
W.  084.  If  the  language  Is  unambiguous,  it 
must  be  taken  as  It  reads — there  Is  no  room 
for  construction.  State  v.  Sutton,  63  Minn. 
147,  65  N.  W.  262,  30  L.  R.  A.  030,  56  Am. 
St.  Rep.  459.  The  constitution  must  be  read 
as  a  whole  so  as  to  harmonize  its  various 
parts.  SUte  v.  Steams,  72  Minn.  200,  75  N. 
W.  210,  and  the  maxim,  noscltur  a  soclis,  Is 
applicable.  Dike  v.  State,  38  Minn.  368,  38 
.N.  W.  ttS.  The  evils  the  amendment  was  de- 
signed to  remedy  and  Its  legislative  history 
may  be  considered.  State  v.  O'Connor,  81 
Minn.  79,  88  N.  W.  498;  State  v.  Brown,  97 
Minn.  402,  106  N.  W.  477,  6  L.  R.  A.  (N.  S.) 
327. 

[31  Article  6  should  be  read  as  a  whole 
to  get  at  the  meaning  of  any  one  of  its  sec- 
tions. Sections  3,  4,  and  8  r^te  respectively 
to  judges  of  the  Supreme  Court,  district 
judges,  and  Justices  of  the  peace.  After  de- 
fining the  body  of  electors  by  whMn  these 
judicial  officers  are  chosen,  the  term  of  office 
is  fixed  at  six  years  in  the  first  two  Instanc- 
es, and  two  years  in  the  last.  Section  7,  re- 
lating to  probate  courts,  directs  that  the 
Judges  "shall  be  elected  by  the  voters  ct  Uie 


county  for  the  term  of  two  years,"  Instead  of 
declaring  that  their  term  of  <^ce  shall  be 
two  years.  If  an  amendment  to  section  4, 
extending  the  term  of  office  of  district  Judg- 
es to  eight  years,  bad  been  submitted  and 
approved  and  a  Judge  elected  at  the  same 
general  Section,  a  question  would  arise  simi- 
lar to  that  presented  here.  If  relator's  con- 
struction Is  correct,  the  judge  would  take  of- 
fice for  six  years,  although  the  Constitution, 
as  amended,  expressly  declared  that  the  term 
of  office  of  district  Judges  should  be  el^t 
years.  In  the  case  supposed,  such  a  construc- 
tion would  seem  forced.  It  is  only  a  degree 
less  forced  when  we  consider  how  slight  is 
the  variatioa  in  the  language  of  section  7. 
Section  24,  art  4.  of  Uie  Coostttutloii  Indi- 
cates that  Uttle  attention  lias  beoi  paid  to 
forms  of  exiweaBlon  rimllar  to  those  tami 
In  article  6.  It  provides  that  B^vesenta- 
tives  Shan  hold  dBce  for  a  term  of  two  years, 
and  that  Soutovs  shall  be  dween  for  four 
years.  Here  we  have  In  one  section  0ie  same 
variatlrai  In  idmtseology  as  in  die  several 
sections  relating  to  Judges.  To  say  that  be- 
cause BemesetttaUves  iuAA  office  for  a  fixed 
term,  while  Senators  are  chesoi  for  a  fixed 
term,  ttie  framers  Oie  section  had  differ- 
ent things  in  mind,  Is  to  draw  too  fine  a  dis- 
tinction, and  the  statement  holds  good  with 
respect  to  article  6. 

In  Its  final  analysis,  we  think  the  question 
is  this:  When  the  electors  voted  to  amend 
the  Constitution  by  enlarging  the  term  of  of- 
fice of  probate  Judges,  and  at  the  same  time 
elected  the  Judges,  should  It  be  presumed 
that  they  were  voting  for  candidates  to  fill 
the  office  for  the  term  fixed  by  the  provision 
of  the  Constitytlon  In  effect  at  the  time  of 
tne  election?  The  reasoning  In  People  v.  Fo- 
ley, supra,  would  apparenUy  lead  to  an  af- 
firmative answer.  But  there  Is  a  clear  dis- 
tinction between  that  case  and  this,  ^ere 
the  Legislature  enlarged  the  term  of  <^ce 
the  day  after  the  election  at  which  candi- 
dates were  voted  for.  Here  the  people  them- 
selves were  legislating  and  at  the  same  time 
selecting  public  officers.  When  they  gave 
their  approval  to  the  amendment  their  part. 
In  changing  the  organic  law  of  the  state  was 
done.  So  far  as  they  are  concerned  the 
amendment  was  adopted  on  November  2d, 
and  all  there  was  left  to  do  was  to  have  the 
Governor  announce  the  fact  of  Its  odoptlon. 
It  Is  hardly  accurate  to  say  that  the  amend- 
ment is  given  a  retrospective  effect  If  it  Is 
held  to  apply  to  probate  Judges  elected  In 
1920.  Their  election  and  the  adoption  of  the 
amendment  were  coincident  The  Governor's 
proclamattOTi  and  certificates  of  election  Is- 
sued merely  made  a  record  of  wfiat  had  been 
done  by  the  electors  whose  votes  gave  vital- 
ity to  the  amendment  and  conferred  office  up- 
on the  successful  candidates. 

After  due  conslderatim  of  the  opposing 
conttttlons,  ddarly  and  fMftlbly  presented  by 
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counsel,  we  condude  that  the  amendment  was 
Intended  to  enlarge,  and  did  enlarge,  the  of- 
ficial term  of  probate  Judgea  chosen  at  the 
central  election  in  1820,  and  that  when  they 
took  office  in  Jannarr.  1921,  it  was  for  a  term 
of  four  years. 
Writ  discharged. 

DIBEIX,  J.  (dissenting.  Probate  Jndgea 
were  elected  in  Nov^ber,  1920,  for  a  term 
of  two*year8  commencing  on  the  first  Monday 
in  January,  1^  This  is  necessarily  so,  for 
they  were  elected  nnder  a  ctmstttation  pro- 
viding for  a  two-year  term  commencing  on 
the  first  Monday  In  January  following  their 
election.  If  In  January,  1921,  they  faced 
terms  of  tour  years  Instead  of  two  it  Is  be- 
cause  the  constitutional  amendment  of  1920, 
not  effective  untU  after  they  wore  dected 
and  in  due  course  had  received  their  certlfl- 
catea  of  electtffli  operated  to  extMid  the  terms 
to  which  they  wore  elected.  The  added  two 
yeaifl  did  not  eimie  to  any  mobate  Judge  be- 
cause of  a  vote  of  his  constitiMiita;  hut  It 
wne,  If  at  all,  heeauM  tha  voters  Che  state 
by  changing  the  Constitution  extended  the 
term  of  prior  elected  Judges  from  two  years 
to  four  years.  That  this  ml^t  be  done  is 
not  questioned.  The  question  la  whether  the 
TOtm  of  the  .state  Intmded  audi  effect  t^r 
the  amendment  The  voters  of  a  county  did 
not  express  an  Intention  to  tHect  for  a  four- 
year  term.  Th^  bad  no  opportunity. 

In  determining  the  Intoit  of  the  voters  the 
settled  rule  of  construction  is  that  a  consti- 
tution VkB  a  statute  t^erates  prospectively 
unless  a  contrary  intent  Is  manifested  with 
clearness.  A  further  rule  Is  that  an  amblgu- 
1^  as  to  the  length  of  a  term  should  be  re- 
solved In  Utvot  of  the  shorter  term;  and  the 
office.  If  elective,  be  retnmed  to  the  voters  to 
be  filled  in  the  ordinary  way  at  the  earliest 
practicable  time.  State,  r.  McKay,  249  Mo. 
249,  IBS  S.  W.  800,  Ann.  Gas.  1914D,  97 ;  Smith 
V.  Bryan,  100  Ya.  189.  40  S.  B.  652 ;  Wright 
V.  Adams,  45  Tex.  134;  People  t.  Palmer, 
21  App.  Dlv.  101,  47  N.  Y.  Supp.  403;  Opin- 
ion of  the  Justices,  114  N.  a  923,  929.  This 
rule  harmonizes  with  our  Constitution  which, 
in  case  of  a  vacancy  in  an  elective  ofBce,  does 
not  permit  an  appointee  to  hold  beyond  the 
next  general  election  if  the  lapse  of  time  aft- 
er the  vacancy  permits  an  election  then. 

I  am  unable  to  see  a  purpose  to  make  the 
amendment  retrospective,  and  thus  to  give 
to  each  probate  judge  elected  In  1020  an  ad- 
ditional two  years.  The  argument  to  that 
effect  Is  forcefully  made.  It  might  be  car- 
ried, with  less  force,  so  far  as  to  claim  that 
the  Incumbents  at  the  time  the  amendment 
became  operative  were  given  an  additional 
two  years.  If  the  Intention  bad  been  to  ex- 
tend the  period  of  office  of  those  ^ected  in 
1920  for  two  years  beyond  the  time  for  which 
they  were  in  fact  elected,  the  r^resentatlves 


of  the  pec^de  In  proposing  the  amendment 
naturally  would  have  ft^owed  the  precedent 
established  in  1888,  when.  In  fixing  the  official 
year  and  (hanging  to  biennial  elections,  the 
cmstitutlonal  amAdment  expressly  made  a 
gift  of  an  additional  period  of  servioe  to 
those  ^ected  at  the  electlim  at  which  the 
amendment  was  submitted.  Const,  art  7t  i 
0;  Laws  1888,  e.  S;  State  v.  Frlxzell,  81 
Htnn.  460,  18  N.  W.  816.  Or  by  some  other 
method  the  amendment  would  have  expressed 
its  purpose,  for  instance,  as  was  done  in  one 
case,  where  an  amendment  relative  to  the 
time  of  the  election  of  certain  officers,  voted 
on  in  November,  1891,  the  sahie  day  as  the 
general  election,  provided  that  such  officers 
should  be  dected  "commendnc  In  the  year 
els^iteen  hundred  and  ninety-one.**  Worman 
V.  Hagan,  78  Md.  152,  27  Atl.  616, 21 1..  R.  A. 
Tie. 

No  cases  direct^  In  point  are  dted.  The 
f<^owlng  are  useful:  State  v.  Wright  261 
Mo.  82S.  168  S.  W.  823,  Ann.  Cas.  1916A 
688;  People  v.  Palmer.  21  App.  Dlv.  101,  47 
N.  Y.  Supp.  403;  People  v.  Foley,  148  N.  T. 
677,  43  N.  B.  171;  Farrti  v.  Pingree,  6  Utah, 
443.  16  Pac;  843;  Bird  v.  Jcdmson,  69  N.  J. 
Law,  69,  34  At2.  920;  Qreer  v.  AsbevUte,  114 
N.  a  678,  19  S.  E,  636. 

For  the  reasons  stated  I  think  the  amend- 
ment of  1020  was  not  intended  to  operate  ret- 
rospectively, and  that  the  four-year  term 
for  which  provision  was  made  should  be  held 
to  commence  on  the  first  Monday  In  Januaiy, 
1923,  for  which  term  the  Judges  should  be 
elected  at  the  Novonber,  1922,  eleetitm. 
Therefore  I  dissent 

BROWN,  G.  J.  I  concnr  in  the  views  ex- 
pressed by  DIBIXA  J> 


SINDEftSON  V.  PAYNE,  Agast.  (No.  22596.) 
(Supreme  Court  ef  Minnesota.  Jan.  IS,  1022L) 

(SylUtlus  hjf  the  Court.) 

J,  Master  mm4  sarvaat  •=>286(30— Neglloesos 
as  to  rallroait  employi  hit  by  esglse  held 
qoMtloR  for  Jury. 
The  plaintiff  was  working  in  a  gravel  pit  of 
a  railroad  company,  used  at  the  time  as  a  place 
for  the  storage  of  coal  used  by  the  en^es, 
some  two  mites  from  the  dty  ^ere  he  lived. 
He  used  the  track  In  gotitg  to  and  fnmi  Us 
work  with  the  permission  of  the  defendant 
When  gdng  to  hia  work  in  the  evening  he  was 
struck  by  an  engine.    No  warning  was  given. 
The  question  of  tha  defendant's  negligence  was 
for  the  jury. 

2.  Neolleeace       1 01— Railroad  eniploy<  golsg 
to  work  wlthla  oomparatlvs  ■agligeaoe  mia. 
The  plaintiff  was  watchinj  the  engine  at 
the  coal  yards  nigbts,  to  keep  It  from  freezing, 
and  whQe  at  work  there,  and  while  going  to 
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liiB  work  upon  the  tracks  of  the  defendant,  was 
within  the  Railway  Employers*  Liability  Act 
(Laws  1915.  c.  187  [Gen.  St  Sapp.  1»17,  |S 
4427—1  to  4427—8]),  which  adopts  the  com- 
parative  negligence  doctrine,  and  if  the  defend- 
ant was  negligent  the  idlUntilf  conld  recover, 
though  negUgwt  himself,  hia  damages  being  re- 
duced in  accordance  with  the  comparatiTe  neg- 
ligence nde. 

3.  Master  and  servant  «=»289(6)— Coatrlbnt*- 
ry  negllgenoe  tff  railroad  employ^  wafklng  »b 
track  held  question  for  Jury. 
The  plaintiff  was  on  the  vay  to  his  work 
in  the  evening  of  a  cold  December  day,  walking 
on  the  tracks,  and  was  on  a  high  and  narrow 
fill  when  he  aaw  by  the  light  thrown  on  the 
tracks  that  a  train  was  ^fproaeblng  from  be 
hind.    Immediately  ahead  was  a  bridge  and 
further  ahead  was  a  road  crossing  over  tiie 
track.    He  started  for  the  crossing  and  as  he 
jumped  off  the  track,  shortly  before  reaching  it, 
was  struck  and  injured.   Whether  he  was  neg- 
'  ligent  was  a  question  of  fact  for  the  jury.  If 
negligent  in  fact,  or  even  as  a  matter  of  law,  a 
recovery  conld  be  had  if  the  defendant  was 
negligent,  the  amount  being  determined  in  ac- 
cordance with  the  comparative  ne^igenee  rule. 

Appeal  from  District  Court,  Bamaey  Ooun- 
ty;  Fred»td£  N.  Dldcson,  Ju^. 

Action  by  O.  T.  Slnderson  against  John 
Bartcm  Payne,  Agent  of  the  United  States, 
and  Director  General  of  Railroads,  for  per- 
mnal  Injuries.  Directed  verdict  for  the  de- 
fendant, and  from  an  order  denying  his  mo- 
tion for  new  trial,  the  plaintiff  appeals.  Or- 
der revosed. 

W.  B.  Duxbury,  of  St  Paul,  for  aioieUuit. 
iS,  M.  Joyce  and  Donald  Evana,  both  of 
Minneapolis,  for  respmdent. 

DIBE^IiL, .  J.  Action  to  recover  for  per- 
sonal  injuries.  The  court  directed  a  verdict 
for  the  def^dant  The  plaintifF  appeals  from 
the  order  denying  his  motion  for  a  ne^v  trial. 

In  December,  1919,  the  plalntUf,  a  man  66 
years  of  age,  was  working  for  the  Director 
General  In  charge  of  the  Minneapolis  &  St 
Ix>uis  Railway  Company.  He  worked  nights 
in  a  gravel  pit  about  two  miles  north  and 
west  of  Albert  Lea,  where  be  lived.  It  was 
used  as  a  place  of  storage  of  coal  which  was 
loaded  from  there  onto  the  engines.  About 
5 :50  in  the  afternoon  be  left  the  dty  for  the 
gravel  pit  walking  on  the  railroad  track. 
This  was  his  custom.  It  was  the  custom  of 
others.  There  was  snow  on  the  ground  and 
the  night  was  cold.  As  he  n eared  the  gravel 
pit  be  noticed  on  the  track  the  light  of  a 
train  approaching  from  b^lnd,  perhaps  a 
distance  of  half  a  mile.  He  was  then  at  the 
casteriy  side  of  a  bridge  some  30  feet  in 
length  covered  with  sheet  Irm.  It  may  be  In- 
ferred that  it  was  so  covered  that  peoiile 
might  walk  over  it.  The  track  was  on  a 
narrow  and  steep  fill,  some  17  feet  hign  at  the 


bridge^  There  was  a  road  cros^g  some  600 
feet  to  the  west  The  fill  decreased  in  hei^t 
to  the  west  and  wag  something  like  3^  feet 
at  the  crossing.  The  plaintlfT  started  on  a 
run,  thinking  he  wonld  make  the  crossing. 
Just  as  he  stepped  off  to  the  side.  100  feet 
or  BO  before  reaching  the  crossing,  he  was 
hit  by  the  engine  and  Injured.  No  warning 
was  given. 

[1]  1.  The  evidence  is  such  as  to  sustain  a 
finding  that  the  def^dant  was  negligoit 
The  plaintiff  was  not  a  trespasser.  He  used 
the  tracks  to  go  to  his  work.  So  did  other 
employes.  Tb&  evidence  justifies  a  finding 
that  such  use  was  with  the  consoit  of  the 
railway  people.  It  strikes  erne  as  mranial 
that  railway  men,  working  at  a  plant  of  the 
railroad  2  miles  from  town,  should  use  a 
country  road,  if  there  was  tme,  in  going  to 
and  from  their  work,  when  the  tracft  was 
the  more  convenient  Naturally  they  wonld 
use  the  track.  There  is  no  evidence  of  an. 
other  practicable  way  of  reaching  the  plaln- 
tlff'a  place  of  work.  The  railroad  owed  Um 
a  duty  when  it  allowed  him,  in  going  to  and 
Itom  his  wo^  as  an  ranployft,  to  use  its 
tracks.  No  warning  was  given  as  the  train 
approached. 

[2]  2.  Tbe  work  of  the  plaintiff  was  so 
connected  with  railway  operation  that  while 
at  work  at  the  gravel  pit  he  was  within  the 
Railway  Employers'  LiaUUty  Act  (Laws 
1916,  c.  187  [Gen.  St  Supp.  1917,  H  4427-1  to 
4427-8])  as  that  act  Is  oonstrued  In  Seamer 
T.  Great  N.  Ry.  Co.,  142  Minn.  376,  172  K. 
W.  765.  A  holding  that  he  was  within  the  act 
while  walking  on  tbe  track  In  going  to  work, 
under  the  dreumatancea  shown  In  erldaiee, 
is  not  an  nndue  extenslrai  of  Uie'doctTlne  an- 
nounced In  the  ease  dted,  nor  a  drained  ap- 
plication of  the  statute.  In  Moore  t.  M.  A  8t 
L.  Ry.  Co.,  128  Minn.  191, 142  N.  W.  152,  143 
N.  W.  326,  It  was  hdd  that  a  brakeman. 
who  rightfully  used  a  car  for  sleeping  pur- 
poses, was  an  employe  while  gomg  to  and 
from  it  for  his  meals,  passing  along  and  over 
the  railway  tracks,  within  a  state  statute 
making  railroad  companies  liable  to  their 
ployCs  for  the  negligence  of  fellow  employes 
of  an  injured  employ^.  That  case  is  in  prin- 
ciple authority  for  the  appUcatlMi  to  the  case 
at  bar  of  tbe  comparative  negligence  rule 
adopted  by  the  statute;  and  we  hold  that 
under  the  evidence  the  idalntlff  at  the  time  of 
bis  injury  was  within  the  statute  He  was 
therefore  entitled  to  recover  if  the  defaidant 
was  negligent  though  he  was  hlms^  negli- 
gent his  damages  b^ng  proportionate  re- 
duced In  accordance  with  the  comparative 
negligence  rule. 

[3]  3.  Nor  should  it  be  hdd  a>  a  matter  ot 
law  that  tbe  plaintiff  was  negUgmt  In  at- 
tempting to  reach  the  crossing.  The  track 
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wu  ft  steep  and  high  fill  ftt  the  plaoe  where 
iw  waa  wlien  he  ditoorered  the  approaching 
train.  n»  train  was  bdilnd  time  and  be  bad 
not  antlctpftted  Its  coming.  There  was  no 
room  to  stand  at  the  side.  There  was  a  ditch 
at  the  bottom  (rf  the  fill.  Snow  coTered  the 
f^ond.  nie  bridge  ahead  of  him  was  some 
30  feet  across.  The  fill  beyond  the  culv^  to 
the  west  was  17  feet  high  and  decreased  to- 
ward the  west  Referring  to  the  time  when 
be  discovered  the  light  ni*i<p*tig  on  the  track, 
be  says: 


"Z  ttsrted  immediately  tor  the  croaslng  that 
ia  near  to  the  biick  plant,  and  I  ran  aa  faat  aa  I 
coold,  and  I  got  about  to  the  awitch  and  the 
light  shone  so  bright  that  I  jumped  to  the  right, 
and  Jnat  aa  I  Jumped  the  train  wh^ed  1^  me 
and  caught  my  arm." 

He  dalma  that  he  felt  that  It  was  danger- 
ous to  try  to  go  od  the  side  and  down  Into 
the  ditch.  He  thought  be  could  make  the 
crowing;  at  In  any  event  be  ttaoucbt  be 
would  be  given  a  warning,  and  that  he  would 
not  take  the  cbances  of  going  over  the  side 
until  ttun  or  imleai  It  became  neoBaaary.  He 
nearly  readied  a  i^aoe  of  safMy.  Many 
would  say  that  be  was  foolbnrdy,  and  should 
have  gotten  off  the  tracks  and  down  the 
grade  at  once^  or  at  least  when  across  the 
bridge,  and  that  be  was  recklessly  running  a 
race  with  the  train.  A  0nding  that  be  was 
negligent  wonld  be  sustained.  S<Hne  would 
think  that  be  acted  reasonably  in  ranalning 
on  the  tnck  and  trying  to  readi  a  ptrint  of 
safety.  He  did  not  know  Just  what  he  would 
meet  if  he  went  down  the  side.  Re  did  not 
know  Just  the  distance  to  the  crossing.  He 
did  not  have  Ume  to  make  much  calculation. 
That  bis  Judgment,  as  things  turned  out,  was 
bad  does  not  of  itself  charge  him  in  law  with 
negligence.  Honest  men  might  reasonaUy 
differ  in  (pinion  wh^  Judging  bis  conduct. 
The  defendant  offered  no  evldoioe.  Upon  the 
[dalntUf's  evidence  the  case  was  for  the  jury 
upon  the  issue  of  cmitrtbutory  tt^;Ugenc& 

If  the  case  made  brings  the  plaintiff  with- 
in the  act  of  1915  a  recovery  la  not  prevented 
tbon^  be  was  contributorUy  negligent  as  a 
mattw  of  law;  but  an  Instructbrn  that  be 
was  would  neceasarlly  mate  applicable  Qxe 
cmi^uatlve  negUgenee  rale.  Under  the  facts 
now  aiveaiing,  It  flie  jury  finds  the  defend- 
ant ne^lgent;  It  ahooM  determine  the  Issne 
of  GontrlbntoiT  MgUgence^  and  iqvly  or  not 
apply  the  oomparatlTie  negUfenoe  rule  accwd- 
Ing  as  Us  finding  Is. 

Order  reversed. 
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(SvUabuM  hv  ike  Oowt.) 

Brokers  «=>86(4)— Evileaoe  held  te  tbow  bro- 
ker preourM  Mrelweer  aaS  earsed  oenisle- 

ales. 

The  evidence  suatains  a  finding  of  the 
trial  court  that  the  plaintiff,  a  broker,  pro- 
cured a  purchaser  for  the  property  of  the  de- 
fendant,  and  earned  an  agreed  commiaalon. 


Appeal  from  Municipal  Gonrt  of  St  Paul; 
John  W.  Flnebout,  Judge. 

Action  by  Patrick  Shlnners  against  An- 
drew Peterson.  Findings  for  the  plaintiff, 
and,  from  an  order  denying  bis  motion  for 
new  trial,  ttie  defendant  a^eals.  Order  af- 
firmed. 

Wm.  J.  Honlgan,  of  St  Paul,  for  a.ppei- 
lant 

Olaire  I.  W^kot,  of  St.  Paul,  tot  respond- 
ent 

DIBELL,  J.  Action  to  recover  a  broker's 
ctmunlsaion  for  procuring  a  purdUiser  for 
the  restaurant  of  the  defendant  There 
were  findings  for  the  plaintiff  and  the  de- 
fendant appeals  from  the  order  denying  bl? 
motion  for  a  new  trial. 

The  defendant  agreed  to  give  the  plaintiff 
a  OHnmlsslon  of  6  per  cent.  If  he  Secured  a 
purdiaser.  The  tervoB  of  the  sale  were  not 
agreed  upon  at  the  tim&  The  time  limit  was 
Saturday.  October  1&20.  On  that  date 
the  defendant  offered  to  sdl  fbr  $8,000.  The 
plaintiff  procured  a  proqiectlve  purchasw, 
who  had  been  n^potlatliv  A>r  some  ttme,  and 
who  on  tbat  day  agreed  to  pay  ^760.  He 
did  not  agree  to  pay  $8,000.  On  the  follow- 
ing Ifonday,  November  1,  he  offered  to  take 
the  property  at  $8,000.  The  plaintiff  dalms 
that  on  Batnrday  the  deCendant  ertmided 
the  time.  Hits  Is  d«iied.  The  erldenoe  Is 
vagua  Taken  In  connection  with  the  plain- 
tiff's testimony  as  to  occurrences  afterward, 
looking  toward  tbe  closing  of  the  deal,  the  evi- 
doice  la  such  as  to  sustain  the  trial  courts 
finding  that  the  offer  was  still  open,  with 
authority  In  the  plaintiff  to  procure  a,pnr^ 
chBaex  at  $8,000  and  earn  his  commlBidon, 
and  that  on  Monday  he  procured  one  willing 
and  able  to  <dose  the  purduue  on  the  offered 
terms.  Hie  evidence  would  have  sustained 
a  finding  that  there  was  no  extenaloa  of 
time. 

Order  affirmed. 
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MoNALLY  V.  TAFT  «t  al.   <No.  22508.) 
(Supreme  CJonrt  of  MiimeBOU.  Jan.  18, 1822.) 

Brokm  «s9e6(4)— Evldenoe  held  aot  to  ov*- 
tala  a  fladlng  that  brokar  prooarad  parehaser. 
'  The  evidence  doee  not  eustain  a  finding  of 

the  jnx7  that  the  plaintiff  procured  a  pnrduiaer 

for  <}ertain  lands  of  the  defeodanta,  and  earned 

an  agreed  commisBioQ. 

Appeal  from  District  (Touit,  Martin  Comi- 
ty; B.  O.  Dean,  Judge. 

Action  by  W.  H.  McNally  against  Thur- 
low  T.  Taft  and  another.  Verdict  for  plain- 
tiff, and  the  defendants  appeal  from  an  or- 
der denying  their  motion  for  new  trlaL  Or- 
der reversed. 

Allen^  Siefert  &  Allen,  of  Fairmont,  and 
C.  W.  Garfield,  of  Humboldt,  Iowa,  toe  ap- 
pellants. 

Haycraft  &  HcCnn^  of  Fairmont,  for  re- 
spondent. 

DXBEm  J.  Action  to  recover  a  com- 
mission upon  the  sale  of  real  estate.  There 
was  a  verdict  for  the  plain  tiff  and  the  de- 
fendant appeal  from  an  order  denying  tbeir 
motion  for  a  new  trlaL 

^e  defendants  owned  280  acres  of  land 
near  Oranada  In  Martin  countT'  There  was 
one  tract  of  120  acres  upw  wblcb  there  were 
buildings,  and  across  tbe  road  a  tract  of 
160  acres  without  buildings.  The  plaintiff 
wanted  to  negotiate  tbe  sale  of  the  120 
acres,  and  the  defoidants  offered  him  $5 
an  acre  it  he  procured  a  purchaser.  He  was 
not  given  an  exclusive  agency.  It  was  un- 
derstood that  the  defendants  preferred  to 
sell  tlie  whole  280  acres.  Tbey  had  the  two 
tracts  listed  with  others  for  sale  as  a  whole. 

On  June  21,  1910,  tbe  plaintiff  sfflit  to  tbe 
defendant  Taft  for  signature  a  contract  for 
the  purchase  of  the  120  acres  signed  by  one 
Ilonken,  to  whom  he  had  been  trying  to 
sell  tbe  land.  On  June  24,  1819,  Taft  wrote 
the  plaintiff  stating  that  he  would  not  ac- 
cept tbe  contract  unless  certain  of  Its  pro- 
visions were  omitted.  One  of  thrae  required 
tbe  defendants  to  assume  any  drainage  tax 
levied  between  the  date  of  the  contract  and 
the  first  of  March  following;  another  re- 
quired them  to  complete  certain  tiling  then 
in  progress;  and  tbe  other  required  tfaem  to 
furnish  an  abstract  The  letter  did  not 
terminate  negotiations.  It  rather  suggest- 
ed their  continuance  with,  the  purpose  of 
getting  to  an  agreement; 

On  June  27,  1019,  the  plaintiff  wrote  Taft 
stating  that  he  would  personally  guarantee 
any  drainage  tax  assessed  before  March  1, 
1020;  that  the  tiling  was  so  nearly  complet- 
ed that  he  did  not  see  that  there  were  any 


grounds  for  argument;  and  that  the  pur- 
chaser was  satisfied  with  the  copy  of  the 
abstract  which  had  been  furnished  hiuL 
This  letter  was  not  an  acceptance.  It  did 
not  say  that  Honken  won\d  close  on  this  ba- 
sis. It  was  an  argument  against  Taft's  po- 
sition on  two  of  the  points  upon  which  he 
insisted,  and  in  tbe  nature  of  a  suggestion 
that  he  should  not  bo  insistent  upm  them.  On 
either  the  27tb  or  the  28th  Taft  was  at  Oran- 
ada. He  bad  not  received  the  letter.  Tbe 
plaintiff  showed  him  a  copy  and  had  a  talk 
with  him.  He  says  that  be  bad  had  ^  con- 
versation with  Honben  and  that  Honken 
agreed  to  take  ibe  land  without  any  assump- 
tion by  the  vendors  of  ditch  taxes  or  any 
obligation  to  complete  tbe  tiling  or  any 
obligation  to  furnish  the  original  abstract; 
and  that  he  communicated  all  this  to  Taft 
when  he  was  there  on  June  27  or  June  28. 
Honken  testifies  that  he  agreed  to  waive  all 
tbe  conditions  Imposed  by  Taft.  He  Is  not 
definite  as  to  dates.  On  June  25  Taft  wrote 
tbe  plaintiff  saying  that  tbe  deal  with  Hon- 
ken was  off  and '  that  the  farm  was  with- 
drawn from  listing.  On  June  26  he  wrote 
another  letter  returning  the  contract  and 
stating  that  the  farm  was  not  on  the  market. 
At  this  time  Taft  saw  an  (^portnnlty  of  sdl- 
Ing  the  whole  280  acres  and  evldeDUy  pre- 
ferred following  tbe  opportunity  to  nego- 
tiating further  with  Honken.  Tbe  plaintiff 
says  that  he  does  not  think  that  tie  had  re- 
ceived  these  letters  at  the  time  of  the  talk 
with  Taft  He  is  not  definite.  Both  should 
have  been  received  In  regular  course  at  0iat 
time.  The  last  one.  which  was  roistered, 
was  received  on  the  afternoon  of  the  27th 
and  was  receipted  for  by  tbe  assistant  cash- 
ier of  the  bank  of  which  the  plaintiff  was 
cashier.  Taft  denies  any  conversation  of 
tbe  purport  which  the  plaintiff  claims.  His 
testimony  is  positive  and  direct  Nothing 
seems  to  have  been  said  at  the  conversation 
mentioned  of  the  letters  of  the  20tb  or  26th. 
The  parties  Taft  bad  with  him  at  Granada 
were  prospective  purchasers.  Taft  puts  the 
date  as  June  28.  There  is  considerable  to 
support  this  view,  and  tbe  lAaintiff'  dofs  not 
definitely  Aeny  it 

It  is  difficult  to  understand  why  the  plain- 
tiff should  write  tbe  letter  of  June  27tb  and 
say  what  he  did  If  as  he  dalms  Honken  had 
agreed  to  Taft's  terms.  His  testimony  was 
positiTe,  when  a  direct  question  was  put  to 
him,  that  Honken  agreed  to  take  the  farm 
without  the  conditions  to  which  Taft  ob- 
jected, and  ttiat  he  communicated  to  Taft 
what  Honken  said;  but  when  he  la  asked 
what  occurred  between  himself  and  Taft 
when  he  showed  tbe  letter  of  June  27tb  he 
fails  to  answer  with  the  definlteness  natu- 
mlly  expected.  He  did  not  testify  In  rebut- 
tal in  denial  of  Taft  Tbe  letters  of  June 
2Stb  and  June  26th  and  the  time  of  their  re- 
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ceipt  bave  some  bearing.  We  do  not  now 
consider  their  effect.  The  date  of  Taft's 
last  visit  to  Granada  Is  of  some  importance. 
Whatever  the  date  it  seems  that  If  the  plain- 
tiff had  a  purchaser  in  Honken,  who  bad  ac> 
ceded  to  Taft's  terms,  be  would  have  some* 
thing  definite  to  say  when  Taft  was  tberA 
taking  purchasers  out  to  buy  the  280  acres. 
The  evidence  may  ultimately  make  a  ques- 
tion for  the  Jury.  With  It  so  uncertain  and 
Indefinite  and  vague  as  It  ntnr  Is  the 
diet  cannot  stand. 

The  determining  Issue  In  the  case  is  not 
«n  involved  one.  It  Is  the  evidence  that  is 
uncertain.  We  fear  that  the  issue  wu  not 
<dear  to  the  Jury. 

Order  reversed. 


STATE  V.  FRIEND.   (Ne.  22S29.) 
{Supreme  Court  of  Minnesota.  Jan.  22, 1922.) 

fBptlahw  h]/  fhe  Court.) 

t.  Rape  «=352(l)— Evidence  held  to  sustain 
eenvlctlon  of  statutory  rape. 

The  evidence  sustains  the  verdict  of  the 
jury  finding  the  defendant  guilty  of  eam&lly 
knowing  a  female  child  under  18  years  of  age. 

2.  Criminal  law  «=>365(2),  369(8)— Defend- 
ant's statement  of  his  commission  of  similar 
ertmes  held  Inadmissible. 
Testimony  of  the  girl  that  the  defendant, 
at  the  time  of  the  commission  of  the  offense, 
stated  to  ber  that  he  had  had  intercourse  at 
the  same  place  at  prfor  times  with  young  girls 
under  18,  was  evidence  of  other  disconnected 
and  independent  crimes,  and  was  inadmissiMe. 
It  was  not  receivable  as  part  of  the  res  gestie. 

8k  Rape  4B3<tt— !■  pressostloa  for  statutory 
raye,  evMsMt  lint  girls  mdsr  18  freqaented 
defeadasfs  pliM  *f  bminess  and  rade  about 
with  hlM  hsM  Iwempstsat. 

Evidence  tliat  yonng  girls  under  18  fre- 
Qaeoted  the  place  ok  boaiiieBs  of  the  defendant 
in  which  he  had  a  room  where  he  alept.  and 
that  he  rode  about  in  his  car  with  girls  of  such 
age,  was  incompetent 

4.  Criminal  law  «S9722(2)— la  protaeatioa  for 
statatory  rape,  suBDSStlons  by  proseeotor  as 
to  defendant's  wealth,  association  with  fllris, 
and  driaklag  held  Improper, 

Suggestions  by  the  prosecution  that  the 
defendant's  father,  a  banker,  was  a  very  weal- 
thy man,  that  the  defendant  had  an  income  of 
tfiOO  per  month,  that  he  had  plenty  of  money, 
that  he  was  constantiy  about  and  associating 
with  yonng  gids,  and  that  he  had  been  on 
dmnken  sprees  with  a  resldsnt  of  the  city, 
were  improper. 

Aiq>eal  from  District  Court,  Freeborn 
County ;  8.  D.  Catborwoed,  Jndse. 

Hardy  Vrloid  was  convicted  of  statutory 
rape,  bis.  motion  tor  new  trial  denied,  and 
be  appeals.   Order  reversed. 


Ll  H.  Ostrander  and  H.  H.  Dunn,  both  of 
Albert  Lea,  for  appellant. 

G.  L.  Hilton,  Atty,  Gen.,  and  John  <k 
Peterson,  of  Albert  Lea,  for  the  State. 

DIBELL,  J.  The  defendant  was  convicted 
of  the  crime  of  carnally  knowing  a  female 
child  under  the  age  of  16  years,  and  he  ap- 
peals. 

[1]  1.  fRie  <^ense  Is  dalmed  to  have  been 
committed  on  October  18,  1920,  in  Albert 
Lea,  In  the  place  of  business  of  the  defend- 
ant, In  which  be  bad  a  room  where  he  slept. 

The  evidence  sustains  the  verdict  The 
girl  testifies  to  the  otCeaae;  the  defendant 
denies  it  The  two  were  together  not  far 
from  the  time  the  girl  dalma  It  occurred, 
both  before  and  after,  and  at  or  near  the 
defendant's  place  of  business.  l%ere  is  evi- 
dence tending  to  sbow  that  the  defmdant 
was  engaged  in  a  boslnesa  meeting  at  a  hotel 
in  the  city  at  the  tlm&  There  is  testimony, 
rather  weak,  that  the  girl  was  about  town 
at  or  soon  after  the  time  she  claims  she 
was  with  the  defendant  There  la  testimo- 
ny that  another  man  on  the  jsvening  in  Ques- 
tion was  alone  in  the  room  where  and  at 
the  time  when  the  girl  claims  the  offense 
took  place,  and  that  he  slept  there  that 
night  There  Is  testimony  of  enmity  on  the 
part  of  the  girl  toward  the  defendant  The 
evidence  as  to  the  defendant's  whereabouts 
is  not  at  all  conclusive.  The  evidence  was 
for  the  Jury.  It  fairly  sustains  the  ver- 
dict The  trial  court  approves  It  We  have 
no  criticism  to  make  of  It 

[2]  2.  The  girl  testified  that  during  the 
commission  of  the  offense  the  defendant  told 
her  that  he  had  had  intercourse  In  the  same 
place  with  a  number  of  other  gtrls  under 
18  years  of  age  living  in  the  city.  Empha- 
sis was  placed  upon  thtir  ages.  Thla  testi- 
mony, If  believed,  was  proof  that  the  defend- 
ant had  committed  other  independent  and' 
disconnected  offenses,  thoo^  of  the  same 
general  character.  That  such  was  the  pur- 
pose for  which  it  was  offered  no  one  familiar 
with  criminal  trials  doubts.  Evidence  of 
other  crimes  is  not  In  general  admissible  In 
proof  of  the  crime  diarged.  State  v.  Flt- 
chette,  88  Minn.  145,  92  N.  W.  627;  State  v. 
Nelson,  181  N.  W.  8G0.  There  ore  exceptions, 
such  as  those  stated  in  State  v.  Monroe,  142 
Minn.  894,  172  N.  W.  318,  and  State  v.  E^ 
tenberg,  145  Minn.  89,  176  N.  W.  ITl.  This 
case  is  not  within  them.  In  the  Fitchette 
Case  the  court  said  that — 

The  defendant  is  "entitled  to  be  informed  of 
the  predse  charge  he  is  to  meet  that  he  may 
prepare  for  his  trial.  These  rights  are  se- 
cured by  constitutional  sanctions,  and  should 
be  efficiently  guarded  by  tiie  courts.  Hence 
the  proof  of  independent  offenacs  of  tiie  aama 
natore  and  diaracter  as  the  one  for  which  the 
accused  la  tried  cannot  be  given  In  evidence  as 
a  makeweight  against  blm." 
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That  erldence  of  other  crimes  has  proba- 
tive force  la  witbout  question.  It  affects 
the  Judgment  of  the  average  juror,  and  of 
the  trained  legal  mind  of  the  lawyer  and  of 
the  judge  accustomed  to  scrutinize  and 
weigh  evidence.  This  pronqits  the  remark 
of  Judge  Jones  that  "other  acta  of  crimin- 
ality or  Immorality  are  not  legally  relevant, 
and  should  not  be  dragged  in  to  prejudice 
the  defendant  or  to  create  a  probability  of 
guUt"  1  Jones,  Ev.  S  143.  And  It  Induces 
Dean  Wigmore  to  remark  upon  the  tendency 
of  the  trial  tribunal,  whether  judge  or  jury, 
*^  take  the  proof  of  It  as  justifying  a  con- 
demnation Irrespective  of  guilt  of  the  pres- 
ent diarge,"  and  "to  believe  the  defoidant 
guilty  of  the  charge  because  he  is  a  likely 
person  to  do  such  acts,"  and  "to  condemn, 
not  because  he  Is  t)^leved  guilty  of  the  pres- 
eat  diarge,  but  because  he  has  escaped  pun- 
ishment for  other  offenses."  1  TTlgmore  Ev. 
i  19i.  The  rule  is  stated  by  Mr.  Justice 
Dodge  In  Paulson  r.  State,  118  Wis.  89,  94 
N.  W.  771,  to  be  that  under  the  theory  of 
criminal  trials: 

The  "evidence' against  him  [the  accased} 
■boold  be  confined  to  tlie  very  offense  charged, 
and  that  neither  general  bad  cliaracter  nor 
commission  of  other  specific  disconnected  acts, 
whether  cruninal  or  merely  meretricious,  could 
be  pr«TCd  i^fafaut  blm.'* 

Tbii  la  the  pnamt  settled  rule  of  erldoice 
In  crlmtnal  trials  In  Oils  state  end  In  other 
common-law  Jurisdictions. 

Tb»  statemCTta  made  by  the  defendant 
were  not  receivable  as  a  part  of  the  res  ges- 
tm.  ISuy  did  not  dtaracterice  or  explain 
tte  main  act  under  Investigation,  nor  were 
they  necosaary  to  be  shown  In  the  course  of 
the  proof  of  It  The  Intent  and  knowledge 
pieeent  In  other  crimes  wwe  not  Involved. 
Th^  ctmstltuted  a  narration  of  past  acts 
constituting  indei>endent  crimes;  and,  as  be- 
fore stated,  the  purpose  was  to  get  before 
the  Jury  the  dalmed  annmlssioa  of  other 
crimes.  They  were  made  a  distinct  feature 
of  the  case. 

Readdng  this  ctmduslcai,  it  Is  not  neces- 
sary to  Inquire  whether  the  defendant  diould 
have  been  permitted  to  cross-examine  the 
girl  as  to  the  names  of  the  other  glris,  and 
break  her  testimony,  If  he  could,  for  the  tes- 
timony to  which  the  proposed  croes-examlna- 
tlon  was  directed  was  not  pnverly  reoelTed, 
and  will  not  be  In  the  record  <m  another 
trUL 

[3]  8.  Evidence  that  girls  under  18  fre- 
quented the  defendant's  place  of  business 
afternoons  and  evenings,  and  that  he  rode 
aboQt  with  such  girls  In  his  car,  was  incom- 
petent Here  again  emphasis  was  constant 
upon  the  tender  years  of  the  girls.  Tte 
irarpose  was  to  carry  to  the  Jury  the  snfl^ 
gestlon  that  the  defendant  had  the  gtrls 
there,  and  rode  about  with  them,  for  an  Im* 


proper  object,  and  likely  with  the  Idea  of 
committing  an  offense  like  that  with  which 
he  was  diarged.  In  State  v.  Rntledge,  142 
Minn.  117,  171  N.  W.  275,  Involving  au  of- 
fense like  the  one  charged  here,  it  was  said 
that  asking  questlonB  suggesting  Improper 
familiarities  and  liberties  taken  with  other 
girls  was  much  like  proving  other  off^ises, 
and  was  improper.  And  in  State  v.  Taylor, 
144  Minn.  377.  175  N.  W.  815,  a  prosecution 
for  a  similar  (^ense.  It  was  held  that  a  pro- 
longed cross-examination  of  the  defendant 
upon  his  alleged  .conduct  in  taking  a  mature 
woman  of  the  vicdnity  to  another  city,  car- 
rying a  suggestion  that  it  was  for  Imm-oper 
purposes,  constituted  misconduct  Here  the 
prosecution  perslst^tly  stressed  the  fact 
that  the  defendant  was  having  about  him' 
and  riding  alxnit  with  girls  under  18.  Such 
testlmMiy  was  erroneous,  and  naturally  prej- 
udicial. 

[4]  4.  The  holdings  of  this  court  do  not 
discourage  a  vigorous  prosecution.  They  dis- 
approve an  unfair  one — one  that  by  sugges- 
tion and  innuendo  gets  before  the  Jury  mat- 
ters wrongly  prejudicial  to  the  defendant 
It  is  hardly  necessary  to  say  that  It  was  Im- 
proper to  suggest  that  the  father  of  the  de-. 
fendant  a  banker  In  Iowa,  was  a  very 
wealthy  man,  or  to  ask  about  the  capitaliza- 
tion of  his  bank,  or  to  suggest  that  the  de- 
fendant bad  an  Independent  Income  of  fSOO 
per  month,  or  that  he  had  plenty  of  mtmey,  or 
that  he  was  on  drunkai  sprees  with  a  resi- 
dent of  the  dty.  Tlwse  need  not  occur  on 
another  trial.  In  the  preceding  paragraph 
we  have  mentioned  ttie  constant  referwice 
by  the  prosecution  to  the  defmdant's  atten- 
tion to  othor  young  glris  and  the  inferences 
drawn.    No  further  ccsnment  is  necessary. 

There  la  nothing  of  which  the  defendant 
can  complain  In  the  charge  of  the  trial  court. 
It  was  Impartial  and  presented  the  issues 
clearly  and  fairly.'  Tbe  matters  upon  which 
we  have  commented  require  a  new  trial. 

Order  revwsed. 


E.  M.  ft  H.  F.  WARE,  lao.,  v.  HOME  SECUR- 
ITIES CO.    (Ne.  22596.) 

(Sapreme  Oourt  of  Mfamesota.  Jaa.  20, 1922.) 

Easenents  ^^6(3)— AoqalsKlos  by  advsTM 
■ser  ef  sasemeet  la  altoy  en  liJelshiB  pre«- 
\—%  aot  sastBlaad. 

Tbe  evidence  sustains  the  trial  conrt^s 
finding  that  the  defendant  did  not  acqaire  by 
adverse  user  an  easement  in  au  aUey  or  drive- 
way upon  the  adJeinlBf  premlsea  <^  the  plain- 
tllL 

Appeal  from  District  Court  Ramsey  Coun- 
ty; 0.  a  Hanp^  Judge. 
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ActlOD  by  E.  M.  &  B.  F.  Ware,  Incorporat- 
ed, against  the  Home  Securities  Company 
for  an  lnjancti<ni.  Finding  tor  plaintiff  and 
from  a  denial  of  a  motion  for  new  trial,  de- 
fendant ftppeala.  Alllxmed. 

Douglaa,  Kennedy  ft  Komedy,  of  8t  Paul, 
for  an>«Uant. 

KeiT  ft  Bldiardaon,  at  8t  PanI,  for  n- 
sptmdent. 

DIBELL,  J.  Action  to  restrain  tbe  de- 
fendant frcMQ  using  an  alley  or  driveway  up- 
on the  premises  of  the  plaintiff,  and  to  recov- 
er for  Its  nse.  There  were  flndlnga  for  the 
plaintiff  and  tbe  defendant  appeals  from  the 
order  denying  Its  motion  for  a  new  trial. 

The  plaintiff  owns  a  ground  lease  of  a  lot 
northerly  and  easterly  of  the  Intersection  of 
Third  street  and  Bobert  street  in  St  Paul, 
fronting  41.06  feet  on  Third  street  and  about 
145  feet  on  Robert  street  Third  street  runs 
easterly  and  westerly  and  Bobert  street 
northerly  and  aoutbo^.  This  pn^erty  Is 
the  westwly  portion  of  two  lots  formerly 
held  under  common  ownership.  As  early  as 
1871  a  stone  building  was  erected  upon  the 
property.  Upcm  the  41.06  frontage  It  extend- 
ed to  the  full  depth  of  the  lot.  On  the  por- 
tion of  the  ivoperty  to  the  east  It  did  not 
There  was  an  areaway  at  the  rear  of  that 
portion  at  tbe  two  Iota.  At  the  northerly  end 
of  the  plaintiff's  prop»ty  there  has  all  the 
time  been  an  arched  all^way  going  thrpngh 
the  end  of  the  building^  'It  was  made  u> 
serve  the  part  at  the  pn^ierty  to  the  east. 
An  easonent  In  it  was  preserved  by  the  terms 
of  a  pzobatft  deoee  which  in  1881  set  to 
plaintiff's  predeceaaors  the  west  41:06  feet, 
and  Oie  propnty  to  tbe  east  to  anotha>,  and 
later  it  was  granted  by  deed.  The  altey  Is 
10  feet  wide  and  about  IS  feet  high.  It  Is 
within  the  walls  of  the  bnllding.  At  the 
north  is  the  plaintiff's  wall  and  at  tbe  south 
is  the  irialatiff'a  wall  and  overhead  Is  the 
base  of  tb»  second  floor  of  the  building.  It 
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was  paved  by  tbe  owners  of  the  lot  and  they 
have  paid  the  taxes  and  assessmenta  and  up- 
keep. 

The  defendant  owns  a  strip  of  land  26 
feet  wide  facing  on  Robert  street  immediate- 
ly northerly  of  the  plaintiff's  lot  and  extend- 
ing easterly,  it  and  Its  predecessors  In:  title 
used  the  driveway  from  1888  to  1017  withwt 
objection. 

The  evidence  Indicates  that  a  nomber  of 
property  ownm  having  propwty  fronting  on 
Third  street  or  Robert  street,  and  some  oth- 
ers, useu  the  alley  to  reacb  tbe  rear  of  the 
bulldinga  and  the  open  space  about  The 
owners  of  the  property  immediately  to  the 
east  had  by  the  probate  decree  and  by  a  lat- 
er deed  an  eosnnent  In  the  all<^.  The  plain- 
tiff and  its  predecessors  of  necessity  kept  it 
open  for  41ieir  use.  Apparently  people  used  . 
it  about  as  they  wanted,  and  the  owner  made 
no  objection.  People  saw  others  use  the  al- 
ley and  used  It  for  thMr  own  purposes.  The 
trial  court  found  that  there  was  no  adverse 
or  hostile  user,  but  that  it  was  permissive. 
The  evldoice  well  sustains  the  finding,  A 
different  one  would  be  troublesome. 

Both  parties  have  briefed  the  case  thor- 
oughly. Their  arguments  and  the  cases  cit- 
ed have  been  hdpful  In  reaching  a  condn- 
don.  There  is  no  dtfflcult  question  of  law. 
At  the  last^  whatever  vlewpttot  Is  taken,  the 
question  Is  whether  the  trial  courfs  finding 
that  there  was  no  adverse  or  hostile  user  is 
sustained;  and,  as  we  have  Indicated,  no  oth- 
er finding  would  seem  quite  right 

Tbe  alley  was  under  consideration  In  BIley 
T.  Pearson,  120  Minn.  210,  189  N.  W.  S61,  L. 
R.  A.  1918D,  T.  For  additional  facts  rela- 
tive thereto  reference  may  be  had  to  the 
very  complete  statement  of  Mr.  Justice  Bunn 
In  that  case.  An  extwded  discussion  of  the 
evidence  at  this  time  would  be  profitlesa. 

We  find  nothing  relative  to  t}ie  recovery 
for  the  use  calling  for  discussion. 
Order  alDrmed. 
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CURRIE  «t  tl.  V.  FRAZIER  at  «1. 

(Supreme  Conrt  of  Nortli  Dakota.   Doe.  22, 
102L) 

(Bvltahut  Iv  09urtJ 

1.  States  4=3l53— Offioert  held  not  aathoiized 
to  sell  bonds  at  a  discount,  or  pay  oomnts- 
slons  redudag  amount  received  to  lest  than 
par. 

Where  a  statute  authorizes  officers  of  the 
state  to  sell  certain  bonds  at  not  less  than  par 
and  for  cash,  the^  mar  not  contract  to  sell 
the  bonds  at  a  discoimti  or  to  paj  a  commission 
to  the  purch|iBeT  which  will  reduce  the  amount 
received  for  the  bonds  to  less  than  par. 

2.  States  <g=^l53— Evidenoo  hold  not  to  ahow 
that  bank  pnrc4iasMl  boida,  but  that  It  bald 

them  as  castodlan. 
The  evidence  showing  the  capacity  in  which 
the  Bank  of  North  Dakota  held  and  attempted 
to  dispose  of  the  bonds,  the  sale  of  which  in 
in  question,  ia  examined,  and  it  is  AeU  that 
the  bank  did  not  become  a  purchaser  of  the 
bonda  from  the  l^dnstrlal  Commission,  but 
that  it  held  them  aa  custodian  for  safe-keeping. 

Appeal  from  District  Oonrt,  Burleigh  Coon 
ty;  Cole,  Spedal  Judge. 

Action  by  Alex  Oortle  and  others  against 
Lynn  J.  Frazler  and  others,  to  ^joln  the 
defendants  from  carrying  out  the  provisions 
of  e  contract,  and  from  a  Judgment  enjoin- 
ing the  defendants  from  delivering  farther 
bonds  under  the  contract,  and,  from  selling 
any  state  bonds  at  less  than  par  and  ex- 
c^t  tor  cash,  the  defmdants  appeaL  Af- 
firmed. 

Wm.  Lemke,  Att7.  Oen.,  for  appellants. 
J.  J.  Eehoe,  of  Oando,  and  A.  SL  Wbeeler, 
of  Devils  X4ike,  for  respondeits. 

BIKDZELL,  J*.  This  Is  an  action  to 
Join  the  defendants  from  carrying  out  the 
provisions  of  a  certain  purported  contract 
for  the  sale  of  bonds  of  the  state  of  North 
Dakota.  From  a  Judgment  entered  In  the 
district  court  of  Burleigh  county,  aijolning 
the  defendants  from  delivering  any  further 
twnds  under  the  contract  and  from  selling  any 
bonds  of  the  state  at  less  than  par  and  ex- 
cept for  cash,  the  defendants  Iiave  appealed. 

All  of  the  facts  necessary  to  a  decision 
of  the  questtbns  presented  on  appeal  are  stip- 
ulated, and  are,  in  substance,  as  follows: 

The  agreement  arrived  at  Is  evidenced  by 
certain  letters.  The  first  and  princii>al  one, 
dated  Septmber  21,  ia2l,  to  Spitzer,  Borick 
ft  Co.,  ot  Toledo,  Ohio,  reads : 

"September  21.  1021. 
"Spitzer,  Borick  ft  00^  Toledo,  Ohio— Dear 
Sirs:  We  hereby  sell  you  the  following  bonds 
of  the  state  of  North  Dakota  real  estate 
aeries:  $140,000  due  in  IMl,  without  prior  op- 


tion ;  $526,000  due  in  1946,  without  prior  option; 
$715,000  due  in  1948,  without  prior  option; 
$3,900,000  due  at  date  mutually  agreed  upon. 

"^e  bonds  due  In  1941  are  in  denominations 
of  $C00  each,  and  the  balance  are  in  denomina- 
tions  of  $1,000  each  and  are  to  be  made  pay- 
able, by  indorsement  tiiereon  of  an  undertaking 
in  which  the  Bank  of  North  Dakota  agrees  to 
pay  said  bonds,  both  prindpal  and  intwest,  at 
th«  Empire  Trust  Company  in  the  cUy  of  New 
Torfc  and  state  of  New  .York.'  These  bonds  are 
the  direct  and  general  obligation  <^  the  atate, 
and  they  are  also  secured  by  the  deposit  with 
the  state  treasurer  of  a  like  amount  of  real 
estate  first  mortgages  on  farms  in  North  Dako- 
ta. AH  of  said  bonds  bear  Interest  at  6%  per 
centum  per  annum,  payatde  semiannually,  both 
principal  and  interest  payable  in  gold  coin  of 
the  present  standard  of  weight  and  fineness, 
and  are  to  be  unqualifiedly  approved  by  Mr. 
Chaa.  B.  Wood  of  Chicago  aa  the  direct  and 
general  obligation  of  the  atate  and  as  to  the 
security  and  suffiriency  of  the  taxing  power 
back  of  these  bonds  to  pay  them. 

"Said  bonds  are  to  be  delivered  to  yon  in 
New  York  or  Toledo,  at  your  option,  as  follows: 
$600,000  on  September  26.  1921;  $500,000  on 
October  26,  1^;  $500,000  on  November  26, 
1821;  and  $300,000  on  the  26th  day  of  each 
montti  thereafter  up  to  and  Including  August 
26,  1922,  and  the  remainder  on  September  10, 
1922,  but  you  have  the  right  to  take  up  all 
or  any  part  of  said  bonds  eariier  than  the 
dates  specified. 

"We  will  make  arrangements  with  the  Splts- 
er,  Borick  Trust  ft  Savings  Bank  of  Toledo 
to  act  as  our  fiscal  agent  to  deliver  these  twnds 
to  your  firm  frOm  time  to  time  according  to 
the  terms  of  this' agreement 

"The  purchase  price  of  the  foregoing  bonda 
to  be  par  and  accrued  interest. 

"The  state  of  North  Dakota  had  authorised 
an  issue  of  $1,000,000  of  6  per  centum  bonds, 
mill  and  devator  seriea.  dated  July  1, 1921,  due 
one-half  on  July  1,  1941,  and  one-half  on  July 
1,  1946,  denominations  of  $1,000  of  which  are' 
unsold  approximately  $590,000.  We  have  made 
arrangements  to  secure  these  bonds  and  in 
consideration  of  the  above  purdiase,  you  are 
given  an  exdnsiTe  option  on  the  said  $590,000 
bonds  at  par  and  aocnied  Interest,  said  option 
to  expire  on  December  26,  IS^,  unless  exer- 
cised by  you. 

"The  atate  of  North  Dakota  contemplates 
the  issuance  during  the  year  of  1922  not 
exceeding  $1,600,000  additional  bonds,  mill  and 
elevator  series,  to  bear  6%  per  centum  interest 
per  annum,  payable  semiannually.  We  have 
made  arrangements  to  secure  these  bonds 
when  issued  and  agree  that  you  are  to  have 
the  ezdualve  right  to  purchass  said  bonda  at 
par  and  accrued  interesL  It  is  agreed  that 
when  said  bonds  are  ready  for  issuance  from 
time  to  time  that  we  shall  notify  you  in  writing 
to  that  effect,  and  you  must  exerdse  your  op- 
tion to  purchaae  at  the  price  within  SO  days 
from  the  date  when  you  receiTe  written  notice 
from  us. 

"The  state  of  Kortii  Dakota  contemplatee 
the  isBuanee  during  the  year  1922  of  bonds, 
hone  building  aeriea,  in  amounts  not  exceeding 
$1,000,000;  saU  bonds  are  to  be  in  denomina- 
tions of  $1,000  eadi  bearing  interest  at  6%  pet 
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euitam'per  anmim,  piyabla  ■emianiniBny.  We 
hart  made  ftnangements  to  Be<mre  these  boodfl 
when  iSBoed  and  a^ree  tbat  are  to  have 
the  exdoBiTe  option  to  parchaae  the  flame  or 
anr  part  thereof  which  are  issaed,  at  par  and 
accrued  interest,  at  any  time  wltiiin  60  days 
from  the  time  when  yon  receive  a  written  no- 
tice from  ns  that  aaid  bonds  are  ready  tor 
delivMT. 

"The  above  option  c^ven  la  eonrfdermtion  of 
jonr  bavfiiK  tiila  day  made  an  abaolnte  var- 
efaaae  from  iu  o£  |6i280,000  real  eaUto  Mriec 

bonds. 

"It  la  agreed  tbat  Charles  B.  Wood  of  Gbi- 
cago  has  already  approved  part  of  the  above- 
described  bonds  of  the  real  esute  series  sold 
to  yon  and  that  on  the  remaining  bonds  above 
described,  whlcb  are  all  of  said  bonds  of  the 
state  of  North  Dakota  tbat  will  be  antborised 
or  Issued  for  any  pnrpose  prior  to  September 
10,  1922.  we  win  tamiBb  yoo  with  the  nn- 
Qualified  approvfaif  opinion  of  Charles  B.  Wood, 
or  at  yoar  option  permit  yon  to  secore  such 
opinion  at  our  expense. 

"It  is  further  understood  and  agreed  that 
each  of  the  said  bonds  optioned  herein  are 
to  be  made  payable  by  indorsement  thereon  of 
an  nndertakins  in  which  the  Bank  of  North 
Dakota  *gnt&,  to  pay  said  bonds  both  prindpal 
and  Interest,  at  the  Empire  Tmst  Oompany,  in 
the  city  of  New  York  and  state  of  New  Tork. 

"We  recognise  year  need  tor  market  protec- 
tion and  as  a  further  consideration  hereby 
agree  not  to  sell  or  offer  to  sell  directly  or 
indirectly  any  bonds  of  the  state  of  North 
Dakota  from  this  date  nntll  September  10. 
1922,  and  in  case  of  litigation  or  other  adverse 
conditions  arising  wUt^  bi  yonr  opinion  afFects 
the  salabOity  of  these  bonds  yon  are  to  have 
fbe  right  to  cancel  all  or  any  part  of  the  un- 
completed portion  of  this  contract,  after  yon 
bave  taken  np  and  paid  for  $1,800,000  par  value 
of  bonds. 

"It  is  agreed  that  notice  shaU  not  be  given 
you  until  the  bonds  are  ready  for  delivery  in 
full  compliance  with  the  Oonstitation  and  laws 
of  the  state,  together  with  Charles  B.  Wood's 
approving  opinion,  and  we  hereby  agree  to  de- 
liver to  yon  in  New  York  or  Toledo  at  yonr 
option,  as  directed  from  time  to  time,  any  and 
an  of  said  bonds  iritbin  SO  days  from  the 
date  when  we  receive  a  written  notice  from 
yon  of  yonr  determination  to  exercise  your  op- 
tion or  parchase.  All  of  the  bonds  above  men- 
tioned shall  mature  at  specific  dates  without 
prior  option. 

"Respectfully  snbndtted, 

<mie  Bank  of  Nortii  Dakota, 
"By  JP,  W.  Cathro." 

"Sept.  21,  1921. 
**We  hereby  eonfirm  the  foregoing  parcbaee 
and  cMitraet  In  all  respects  and  hereby  agree 
to  faithfully  carry  out  the  aame. 

"Spltser,  Borick  ft  Co., 

**By  A.  V.  roster." 

Additional  letters,  dated  the  same  as  the 
above,  and  wbicb  are  referred  to  as  "riders" 
to  tbe  contract  evidenced  by  tbe  above  let- 
ter, are  as  fttnows: 

"September  2L,  1921. 
"^tser,  Borick  &  Co.,  Toledo,  Ohio— Dear 
Sirs:  In  consideration  of  tbe  contract  of  sale 


this  day  entered  Into  by  ns,  wKereln  ve  sen 
you  bonds  of  North  Dakota  real  estate  series, 
and  option  to  you  bonds  of  North  Dakota,  mill 
and  elevator  series  and  home  building  series, 
noted  in  said  contract,  we  hereby  agree  td 
pay  you  at  the  time  of  each  consignment  of 
said  bonds  is  taken  up  and  paid  for  by  you,  in- 
dodlng  these  on  which  you  may  exerdse  yonr 
option  tiiree  points  (three  per  cent,  on  par) 
nn  bonds  real  estate  series  sold  in  said  con- 
tract, amonnting  to  approximatdy  five  million 
two  boDdred  eighty  thousand  dollars  ($S,2S0,- 
000)  and  two  points  (two  per  cent,  on  par) 
on  an  bonds  optioned  in  said  contract  except 
tbe  six  per  cent,  mill  and  elevator  series, 
amounting  to  approximately  five  hundred  ninety 
thousand  dollars  ($690,000). 

"This  Bgreement  is  attadied  to  and  made  a 
part  of  tiw  original  contract  referred  to  here- 
in between  t2ie  parties  hereto. 

"Bank  of  Nortb  Dakota, 
"By  F.  W.  Ca4Jiio,  Manager.** 

"September  2L,  1921. 
"We  hereby  oonflrm  the  forcing  agreement 
in  all  respects  and  hereby  taithfuny  agree  to 
carry  out  tbe  same. 

"Spitser,  Borick  &  Co., 

"By  A.  V.  roster." 

"September  21,  1021. 
"Spitzer,  Borick  &  Company,  Toledo,  Ohio- 
Dear  Sirs:  In  consideration  of  the  contract 
of  Bale  this  day  entered  into  by  ns,  wherehl 
we  seU  and  option  to  yon  the  bonds  of  North 
Dskota  noted  in  said  contract,  we  hereby  agree 
to  pay  yon  at  the  time  each  consignment  of 
bonds  Is  taken  np  and  paid  for  ij  yon,  Induding 
those  on  whidi  yoo  may  exercise  your  option, 
two  points  (two  per  cent  on  par)  on  aU  bonds 
delivered  to  you  daring  the  life  of  said  con- 
tract, said  two  points  to  be  In  addition  to  the 
payments  specified  in  that  certain  rider  con- 
tract whidi,  together  with  this  agreem«it,  is 
attached  to  and  made  a  part  and  a  portion  of 
the  original  contract  for  the  sale  and  option 
0^  the  bonda  of  Nortb  Dakota  as  referred  to 
herein.  Bank  of  North  Dakota, 

"By  r.  W.  Cathro,  Muager." 

"September  21,  1921. 
"We  hereby  confirm  the  foregoing  agreement 
in  an  respecta  ud  hereby  faithfuSy  agree  to 
carry  out  ti:e  same, 

"Spitser,  Borick  &  Company, 

"By  A.  V.  Foster.** 

Under  tbe  above  contract,  yi,4S6,B00  of 
Votth  Dakota  bonds,  real  estate  series,  were 
flold  and  delivered  to  Sidtzer,  Rori<*  ft  Go. 
between  Septembn  26, 1921,  and  November  5, 
1921,  for  wbi(A  the  latter  paid  |l,486,B0O. 
On  November  2d  and  8th.  the  Bank  of  North 
Dakota  paid  to  the  Industrial  Gomialssion 
the  amount  paid  to  the  Bank  by  Spitzer, 
Rorick  ft  Oo.  on  account  of  the  bonda  sold, 
less  (25,000.  It  also  paid  to  the  commission 
^91,000^  whliA  It  had  nscelTed  through  the 
sale  of  other  bonds  of  the  real  estate  series 
to  other  pnidiaserB. 

As  the  bonds  of  tiie  real  estate  series  were 
delivered  from  time  to  time  by  tbe  state 
treasurer,  th^  were  placed  In  the  Bank  of 
Nwth  Dakota  tot  safe-keeplnff,  and  thetr 
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receipt  for  this  purpose  by  tbe  bank  was 
spedflcally  acknowledged.  Ab  evidmce  of 
the  capacity  in  which  the  bank  held  and  dis- 
posed of  the  bonds,  on  November  2d,  by  Its 
manager  and  director  general,  It  advised  the 
Industrial  Commlsalon  that  It  (the  commis- 
sion) hadi  prior  thereto,  delivered  to  the 
bank  as  "cnstodlan  and  for  safe-keeping" 
bonds  of  the  real  estate  series  aggregating 
$2,000,000;  that  under  the  direction  of  the 
Indastrial  Commission  and  at  its  expense, 
the  bank  had  conducted  a  campaign  for  the 
sale  of  tbe  bonds,  resulting  in  the  sale  of 
$1,712,800.  Cashier's  ^eck  was  Inclosed  for 
this  amount  to  cover  all  of  the  bonds  so 
sold.  This  dieck  was  Indorsed  ba(&  to  the 
bank  by  the  Industrial  Granmission  and  paid. 
On  Movonber  8th  the  bank  furthw  advised 
the  Industrial  Commlsslm  that  It  had  sold 
additional  bonds  of  the  same  sraies  amoan^ 
ing  to  $239,100,  undw  the  same  drcom- 
stances  as  indicated  In  the  prerloua  letta: 
of  November  2d.  Gashter's '  check  was  in* 
closed  for  tills  amount,  wblch  was  paid  in 
the  same  manner.  Certain  bonds  of  the  mill 
and  elevator  series  were  likewise  d^vered 
to  the  Industrial  Oommlsslim,  and  In  turn 
rec^pted  for  by  the  bank  for  saffr-keeplng. 
On  the  real  estate' bonds  thus  sold  to  S^tser, 
Rorick  ft  GtK  the  bank  advanced  in  commis- 
slons,  $74326,  or  8  per  cent  upon  the  total  of 
such  bonds  sold  to  SpttzOT,  Borlck  So  Co. 

[1]  The  principal  contentions  advanced  by 
the  plalntUTs  and  reepimdents  In  support  of 
tbe  claim  that  the  contract  in  question  is 
illegal  are:  First,  that  tbe  legislative  acts 
authortelng  tbe  issuance  of  the  bonds  em- 
braced In  the  contract  required  their  sale 
at  not  less  than  par  and  for  cash  (chapter 
163,  9  7,  and  chapter  164,  9  6.  Session  Laws 
of  1919) ;  second,  that  the  limitation  of  sale 
for  cash  and  at  not  less  than  par  qnallfles 
the  authority  of  the  Industrial  C<HttmIssIon, 
and  that  hence,  tbe  commission,  bting  the  di- 
rectors of  the  bank,  cannot  evade  tbe  limita- 
tions by  first  having  the  bank  Invest  Its 
funds  in  the  bonds  and  then  making  a  re- 
sale to  third  parties;  third,  that  the  record 
falls  to  show  a  sale  to  the  bank ;  bat,  on  the 
other  hand,  shows  affirmatively  that  the 
bank  did  not  buy  the  bonds  from  the  Indus- 
trial Commission,  and  as  a  consequence  that 
their  attempted  disposition  under  this  con- 
tract is  an  attempt  by  the  Industrial  Com- 
misslon  to  sell  the  bonds  for  less  than  par; 
fourth,  that  the  contract  Is  not  binding  be- 
cause not  executed  in  the  manner  required 
by  section  21  of  the  Bank  Act  (Iaws  1910^ 
c.  147),  which  says: 

"Written  instmmenta  shall  be  ezecated  in 
the  name  of  the  state  of  North  Dakota,' signed 
by  any  two  members  of  th*  Industrial  Com- 
mission, of  whom  the  Governor  shall  be  one, 
or  by  the  manager  of  tbe  Bank  of  North  Da- 
kota within  tbe  scope  of  his  aathori^  so  to  do 
as  defined  by  the  Indoitrlal  Commission.** 


[2]  stipulated  flacts.  In  oar  dotidoa, 
show  beyond  a  doubt  that  the  bank  nevw 
became  the  porcdiaser  of  the  b<nds  which  it 
attonpted  to  sell  to  Spltzer,  Borlck  ft  Oo. 
It  bad  th^  merely  for  safe-keeping,  as  Its 
own  receipts  indicated.  It  was  not  carrying 
the  bonds  as  assets.  As  it  sold  them,  it 
remitted  the  proceeds  to  the  Industrial  Com- 
mission. In  its  letters  of  advice  It  expressly 
a<^owledged  that  it  bad  hdd  the  b<uds 
merely  for  safe-keying,  and  that  the  sale 
had  resulted  partly  throuj^  the  activities  at 
tbe  bank  Incurring  expenses  under  the  di- 
rection of  the  Industrial  Commission,  which 
exposes  were  charged  to  the  ai^iroprlation 
of  the  commission.  The  bank  never  at  any 
time  pretoided  to  be  tlie  owner  at  the  bwds. 
The  attempted  sale  therefore  must  be  con- 
sidered as  having  bMn  made  by  the  Indus- 
trial Oommission.  In  t1«w.  of  tbe  tactSr  It 
Is  not  necessary  to  consider  wbetho-  or  not 
the  bank,  under  the  direction  of  the  Indus- 
trial Commission,  could  In  &ct  purchase  at 
IHir  and  resell  at  a  discount 

Can  the  Industrial  Commission  Mil  at  a 
discount  to  the  purdLaaer  bonds  which  tbe 
statute  requires  to  be  sold  at  par  and  for 
cash?  We  are  dearly  of  tbe  opinion  that  it 
cannot.  Tbe  Attorn^  Cteneral  argues  that 
if  the  sale  by  the  bank  Is  in  reaU^  a  sale  by 
the  Industrial  Cnnmisslm,  as  we  hold  It  to 
be,  paymmt  of  expenses  and  such  commis- 
sions as  were  paid  and  contracted  to  be  paid 
to  Spltzer,  Boridk  ft  Ga  is  not  in  conteavcn- 
tton  of  the  statute  profaiUting  tbe  sale  at 
less  than  par.  We  have  ezunined  all  of  tbe 
authorities  dted  in  this  ctmnection,  and 
find  that  while  th^  support  tbe  payment 
of  a  reasoiutble  commission  to  an  agent  or 
broker,  where  one  Is  emidoyed,  they  do  not 
countenance  the  allowance  of  a  commission 
to  a  purtdiaser.  To  do  so  In  a  case  wtam 
the  commission  must  be  subtracted  frmn 
tbe  par  value  would  result  In  a  lale  at  toss 
than  par— the  thii^  the  statute  probiMts. 
This  la  not  an  Instance  where  tbe  state  has 
attempted  to  employ  Si^tzer,  Rorlck  ft  Oo. 
as  an  ag«it  or  broker  to  sell  Its  bonds  and 
to  pay  them  a  commission  for  their  services. 
But  Spltzer,  Borlck  ft  Co.  purport  to  be  tbe 
purchasers.  None  of  the  authorities  relied 
upon  by  the  Attorney  General  goes  so  far  as 
to  support  a  discount  to  the  purchaser  un- 
der tbe  guise  of  a  commission.  On  the  con- 
trary, they  declare  that  a  purchaser  may  not 
thus  secure  the  bonds  at  less  than  par.  See 
Appeal  of  Whelen  et  aL,  108  Pa.  162,  1  AtL 
88;  Hunt  v.  Fawcett  8  Wash.  396,  36  Pac 
318;  Miller  et  aL  v.  Park  City  et  aL,  126 
Tenn.  427,  ISO  S.  W.  90,  Ann.  Gas.  1913B,  83; 
Smith  V.  State  ex  reL  McNeil,  99  Miss.  859, 
60  South.  179,  35  U  B.  A.  <N.  S.)  789,  and 
note;  Church  t.  Hadley,  240  Mo.  680.  145  S. 
W.  8,  89  L.  B.  A.  (N.  S.)  248;  Armstrong  t. 
Village  of  Fort  Edward,  169  N.  Y.  316,  63 
N.  B.  lUe;  Davis  r,  City  at  San  Antonio  et 
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til.  (Tex.  ClT.  App.)  160  S.  W.  1161;  State  t. 
West  Dnlath  Land  Oo.,  76  Minn.  456,  78 
N.  W.  115. 

Since  this  cause  was  submitted  there  has 
been  a  change  In  the  personnel  of  the  Indus- 
trial Oommlsslon,  and  there  have  been  state- 
ments in  the  press  to  the  effect  that  one  or 
more  contracts  hare  been  entered  Into  In* 
TolTlng  the  sale  of  the  bonds  covered  by  the 
contract  In  question.  This  court  is  not  ad- 
vised of  the  terms  of  any  such  contract  or 
contracts.  Tbe  only  reference  thereto  In  the 
record  In  this  case  Is  that  made  in  the  mo- 
tion of  the  preseot  Attorney  General  on 
December  16th,  In  whi<A  be  moves  that  the 
case  be  r^anded  to  the  trial  court  "for  the 
reason  that  a  new  contract  has  been  en- 
tered into  involving  the  subject-matter  of  this 
appeat"  Counsel  for  the  respondent  does 
not  consent  to  the  granting  of  the  motion  to 
remand,  and  the  facts  with  reference  to  any 
new  contract  or  contracts  that  might  exist 
are  not  a  matter  of  record  herein.  The  pres- 
ent Attorney  General  has  specifically  refused 
to  move  for  a  dismissal  of  the  appeal,  and 
asks  that  the  case  be  either  remanded  or 
determined  on  its  merits.  In  view  of  our 
opinion  on  the  merits  a  remand  could  serve 
no  useful  purpose.  The  motion  to  remand, 
however,  does  not  indicate  that  the  cause 
Is  moot  Uuleea  this  court  Is  disposed  to 
prosecute  an  inquiry  upon  its  own  inltilatlTe 
to  determine  whether  the  case  is  In  fact 
moot,  it  seems  that  there  Is  no  option  other 
thafi  to  d^ennine  the  merits  of  tbe  appeaL 

For  the  foregoii^  reasons  the  motloD  for 
substitution  Is  granted,  and  the  Judgment 
is  affirmed. 

OHBISnANSON  and  BOBINSON,  JJ^ 
cuiicur* 

BBONSON,  J.  (Specially  concurring).  I 
upreea  no  opinion  upon  the  merits.  The 
trial  court  enjoined  the  defendants,  as  mem- 
bers of  the  Industrial  Commission,  from  sell- 
ing or  delivering  bonds  of  tbe  state  pursu- 
ant to  the  contract  made  with  Spitser,  Ro- 
rlck  &  Co.  The  defendants,  while  monbers 
of  the  Industrial  Commission,  appealed. 
Since  that  time,  pursuant  to  the  recall  elec* 
tlon  held  October  28,  such  defendants 
hiTtt  cswsd  to  be  members  of  the  Ittdnstrtal 
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Commission.  On  December  16,  1921,  the  At> 
tomey  General,  Hon.  Sveinhjom  Jtrtinsw, 
appeared  before  this  court,  and  made  tlie  fol- 
lowing motion: 

"I  move  that  the  names  of  R.  A.  Nestos,  as 
Governor  of  the  state  of  North  Dakota,  Joseph 
A.  Kitchen,  as  Commissioner  of  Agriculture 
and  Labor,  and  Sveinbjom  Jobneon,  as  Attor- 
ney General,  be  substltated  for  Lynn  3.  Frazier, 
John  N.  Hagan,  and  William  Lemke,  as  Gov- 
ernor, Commissioner  of  Agriculture  and  Labor, 
and  Attorney  General,  respectively,  constituting 
the  former  Industrial  Commission. 

"I  further  move  that  the  ease  be  remanded 
to  the  trial  court  upon  the  suggestion  of  the 
Attorney  General  for  the  reason  tiiat  a  new 
contract  has  been  entered  into  involving  the 
subject-matter  of  this  appeal  for  further  action 
by  the  trial  court." 

It  is  apparent  that  tbe  motion  of  the  At- 
torney G^eral  to  substitute,  as  parties  de- 
fendant, the  present  Industrial  Commission 
must  be  granted.  This  court  has  so  ordered. 
Any  injunction,  to  be  of  any  force,  necessa- 
rily must  be  against  the  new  Industrial  Com- 
mission. Upon  the  motion  made  by  the 
new  Attorney  General  it  is  further  apparent 
that  a  new  contract  has  been  made  involv- 
ing tbe  subject-matter  of  this  appeal,  name- 
ly, a  new  omtract  superseding  the  old  con- 
tract The  cause,  therefore,  from  the  view- 
point of  the  Attorn^  General,  representing 
tbe  present  defendants,  the  ap[>eUants  In 
this  action,  and,  as  It  now  appears  to  this 
court  therefrom,  is  moot  The  respond»it 
though  given  notice,  has  filed  no  objections 
to  the  motion  or  showing  of  the  Attorney 
Gmwal.  The  appeal  therefore  should  be 
simply  dismissed.  Tubbs  v.  Sather,  29  N. 
D.  S4,  149  N.  W.  567;  Thompson  v.  Void,  38 
N.  D.  069,  166  N.  W.  1076.  See  note  Ann. 
Cas.  19120,  247.  This  wiU  be,  in  effect  an 
affirmance  of  the  Judgment  Stimson  v. 
Stimson,  30  N.  D.  78,  83,  152  N.  W.  132. 
This  will  operate  accordingly  to  permit  the 
Judgment  entered  by  the  trial  court  to  stand 
as  sucti,  and  will  not  serve  in  any  manner 
to  embarass  the  new  Industrial  Commission, 
concerning  the  new  contract  or  by  any  deter- 
mination upon  the  merits  with  such  new 
Industrial  Commission  as  defendanta. 

ORACBk  Ol  J.»  concurs. 
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DINNIE  V.  LAKOTA  HOTEL  CO. 

(Supreme  Court  of  North  Dakota.   De&  IS, 
1821.  Rehearing  Denied  Jan.  8, 
1922.) 

fBvllttbtu  lif  ih«  Oouri.} 

(.  Contracts  ®=:929S( I)— Substantial  oompll- 
ance  with  building  contract  may  ooonr  through 
the  action  of  both  the  eol^^aoto^  and  the 
owner  who  hat  oompMad  oonttraoUea  andar 

the  oontraot. 
Where  a  buUding  contract  provides  that  the 
owner  ma;  take  possession  and  proceed  to  com- 
plete the  contract,  and  where  the  owner  did 
take  possession  of  the  construction  and  furnish 
labor  and  material  puranant  to  the  oontract, 
aubstantial  eomplianea  with  the  contract  may 
occur  through  the  action  <^  both  the  contractM 
and  the  owner. 

2.  Contraota  ^3354— In  contractor's  aotlon 
against  ownar,  verdict  held  aot  ta  show,  aa 
matter  of  law^  a  fallun  to  aabataatlalty  pw- 
foriB. 

Where  a  Jury  found  that  the  contractor  had 
•ubatantiaUr  performed  the  contract  and  re- 
tunied  a  verdict  (or  the  plaintiif,  leas  the  cost 
of  the  labor  and  materials  furnished  by  the 
owner  and  for  other  omissions  and  defects  not 
exceeding  $570,  and  where  contract  price  for 
the  construction  was  $28,800,  it  is  held  that 
the  verdict  as  returned  by  the  jury  does  not 
show,  as  a  matter  of  law,  failure  to  substantial- 
ly perform. 

3.  Contracts  «=:3284(3)— Archltoefa  rafasal  to 
Issue  final  eertiflcate  doee  aot  praduda  oon- 
tractor's  right  of  aotlon. 

Upon  the  circnmstances  of  the  record,  it  Is 
held  that  the  failure  of  tiie  architect  to  laaue  a 
final  certificate  did  not  predode  right  of  action 
by  the  contractor. 

BfrdseU  and  Ghristianson,  JJ.,  dissenlinf. 

Appeal  from  District  Court,  Nelson  Coun- 
ty; Cooley,  Judge. 

Action  by  D.  A.  Dlimle  against  the  La- 
kota  Hotel  Company  upon  a  building  con- 
tract. The  idalntlff  appeals  firom  a  Jadg- 
ment  notwithstanding  the  verdict  Judg- 
ment revised,  and  verdict  ordered  reinstat- 
ed, and  Jud^eat  ordered  on  the  reinstated 
verdict 

Bradford  ft  Nash,  of  Hlnot,  for  appellant. 
Bngerud,  Dtvet  Holt  &  Frame^  of  Fargo, 
for  re^iondrait. 

Statemoit 

BBONSON,  J.  This  la  an  action  upon  a 
building  contract  In  tbe  trial  court  the  jury 
returned  a  verdict  for  the  jdalntUC  Upon 
motion.  Judgment  notwithstanding  the  ver- 
dict was  entered  for  the  defudant  The 
plaintiff  baa  an>ealed  from  the  judgment 
and  the  order  therefor.  The  facts  necessary 
to  be  stated  are  as  follows: 

Pursuant  to  a  builder's  contract  and  cer- 


tain plans  and  epedOcatlons,  t&e  plaintiff 
contracted  to  erect  a  certain  hotel  building 
at  Lakota,  N.  D.,  for  a  stated  consideration 
of  $28,800.  In  his  complaint,  the  plaintiff  al- 
lies that  he  has  performed  the  conditions 
of  the  ccmtract,  and  that  there  Is  due  thereon 
$6,666.83 ;  further,  that  he  furnished  certain 
extras  of  the  value  of  $760.  In  his  answa, 
the  defendant  alleges,  In  addition  to  the  as- 
sertion of  certain  payments  and  existence  of 
certain  liens,  that  plaintiff  did  not  perform 
the  contract  according  to  the  terms  and  con- 
ditions thereof;  that  the  plaintiff  performed 
the  work  In  an  unworkmanlike  manner  and 
left  the  building  unflnldied,  and  employed 
incompet^t  and  negligent  workmen,  and 
failed  to  properly  construct  or  complete  such 
building,  although  repeatedly  notified  by  the 
architect  to  so  do;  that  plaintiff  has  failed 
to  produce  a  certificate  from  the  architect 
showing  compliance  with  the  contract,  and 
the  architect  has  refused  so  to  make  a  cer- 
tificate by  reason  of  plalntlCfs  failure  and 
refuE«l  to  complete  the  contract  In  counter- 
claims, the  defendant  further  allures  loss  of 
rents  and  profits  In  the  amount  of  $3,000 
through  failure  to  complete  the  building  at 
the  time  provided  In  the  contract;  that  the 
defendant  was  compelled  to  pay  out  for  ma- 
terials and  labor,  in  order  to  complete  the 
building.  $1,982.72,  and  that  It  will  cost 
further  to  ctonplete  the  building  in  accord- 
ance with  the  contract  at  least  $6,000 ;  that 
much  work  must  be  taken  out  and  replaced 
in  order  that  the  bollding  may  comply  with 
the  ccmtract,  which  will  cost  at  least  $3,000 ; 
that  the  building  as  constructed,  even  after 
doing  the  work  possible  so  aa  to  make  the 
building  usable,  will  be  worth  at  least  $5,000 
less  than  if  it  had  been  constructed  accord- 
ing to  the  contract  The  defendant  accord- 
ingly asked  fOr  damages  in  the  snm  of 
$17,000. 

The  contract  ia  dated  June  T,  1917.  Among 
other  things,  It  provides: 

"It  is  understood  between  the  parties  here- 
to that  the  work  included  In  this  contract  is 
to  be  done  under  the  direction  of  the  said  archi- 
tect, and  that  bis  decision  as  to  tiie  true  con- 
struction and  meaning  of  the  drawings  and 
apedficatioQS  sbsll  be  final.**  "No  alterations 
Shan  be  made  in  the  work  except  upon  writ- 
ten order  of  the  ar^teet;  the  amount  to  be 
paid  by  the  owner  or  allowed  by  the  contractor 
by  virtue  of  such  alterations  to  be  stated  in 
said  order."  "Should  the  contractor  at  any 
time  refuse  or  n^ect  to  wastfif  a  anfficieiiey 
of  properly  skilled  workmen,  or  of  mateziala  of 
the  proper  (luallty,  or  fail  in  the  performance 
of  any  of  the  agreements  herein  contained,  such 
refusal,  neglect,  or  failure  being  certified  by 
the  architect,  the  owner  shall  be  at  liberty,  aft- 
er three  days'  written  notice  to  the  contractor, 
to  provide  any  such  Isbor  or  materials,  and  to 
deduct  the  cost  there<tf  from  any  money  then 
doe  or  tliereaftor  to  become  due  to  the  contrac- 
tor under  this  oontoaet,  and  If  the  architect 
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•hall  certify  thtt  ■neb  refusal,  neglect,  or  fall- 
vre  ia  mffldent  ground  for  such  action,  the 
owner  Bliall  also  be  at  libertr  to  terminate 
the  em]>lo9inent  of  the  contractor  for  the  said 
vork,  and  to  enter  upon  the  premises  and 
take  possession,  for  the  purposes  of  complet- 
ing the  work  included  under  this  contract,  of 
all  materials,  tools,  and  i^pliances  thereon,  and 
to  empl<v  any  other  person  or  persons  to  fin- 
ish the  work  and  to  provide  the  materials 
therefor;  and  in  case  of  snch  discontinnance 
of  the  empIOTment  of  the  contractor,  ho  shall 
put  be  entitled  to  receive  any  further  payment 
onder  this'  contract  until  the  said  work  sheH 
be  wholly  finished,  at  which  time,  if  the  onpaid 
balance  of  th^  amount  to  be  paid  under  this 
contract  Shan  exceed  the  expense  incurred  by 
the  owner  In  finlshliv  the  work,  aoch  excess 
■haH  be  paid  by  the  owner  to  the  contractor, 
bat  if  such  ezpenso  shall  exceed  snch  unpaid 
balance,  the  contractor  shall  pay  the  difference 
to  the  owner.  The  expense  incurred  by  the 
«wner  as  herein  provided,  either  for  furnishing 
materials  or  for  finisbing  the  work,  and  any 
damage  incurred  through  such  default,  stiall  be 
audited  and  certified  to  by  the  architect,  whose 
certificate  thereof  shall  he  condusive  upon 
the  partiea.^ 

The  contract  alao  provldee  for  payment  at 
the  contract  price  In  current  payments  and 
a  final  payment  upon  the  certificate  of  the 
architect.  During  the  course  of  the  work 
the  plaintiff  had  a  foreman  on  the  Job;  the 
architect  also  had  a  superintendent  In  Sep- 
tember, 1917,  the  architect  complained  of  un- 
satisfactory work,  due  to  incompetent  work- 
men, principally  concerning  plaster  work, 
lintels,  coping  on  the  east  and  south  walls, 
failure  to  waterproof  'cistem  In  accordance 
with  Bpedflcatlona,  and  oth&e  particular 
items ;  also,  In  another  letter  In  S^tember, 
the  architect  ctmiplalned  of  the  work  of  the 
painter,  subcontractors,  of  the  ventilators 
not  being  Installed  according  to  specifica- 
tions, and  the  omission  of  an  angle.  Again, 
<ni  Octc^ter  4,  1S17,  the  architect  In  a  letter 
aAvtaed  the  plaintiff  that  some  of  the  work 
was  unsatisfactory;  that  the  ventQatora  on 
the  roof  were  not  pursuant  to  if)eciflcatlonB; 
that  the  brldcwork  over  the  window  In  the 
lobby  and  a  brick  pier  had  not  heai  reset 
Again,  on  October  20,  1917.  the  architect  ad- 
▼Ised  the  plaintiff  that  the  temporary  roof  on 
the  building  bad  been  cut  up  and  roof  boards 
were  buckling,  and  the  plaster  was  damaged, 
necessitating  resetting  the  roof  boards  and 
removing  the  damaged  plaster ;  that  the  pla»- 
t«r  work  was  irr^nilar  and  crooked  and  had 
cracked;  that  srane  brickwork  had  not  been 
relaid ;  that  the  lathing  In  the  basement  was 
not  being  done  properly.  On  November  8, 
1917,  the  architect  wrote  Parsons,  an  em- 
ployee of  the  idalntlff,  that  the  roof  waa  not 
laid  pursuant  to  i^ans  and  4>eciflcatlons  and 
that  part  of  the  roof  oTer  the  kitchen  waa 
leaking;  that  the  painting  of  tba  fire  es- 
capes would  not  be  accepted;  and  that  atten- 
tion ehonld  be  glveo  to  tbe  screens  lying 
•boat.    Again,  on  Decembn  17,  1917,  he 


wrote  Parsons  to  advise  the  painter  not  to 
do  any  more  work,  for  the  reason  that  he 
noticed  that  the  floors  were  cross-scraped  in 
a  number  of  places  and  left  very  rough  and 
irr^lar.  In  Jannary,  1918,  the  architect 
made  a  list  of  tbe  defects  in  tiie  construction 
of  the  building  and  mailed  the  same  to  the 
plaintiff.  In  the  list  43  items  were  specified ; 
summarizing  the  same,  they  may  be  stated 
as  follows:  Coping  on  south  and  east  wall  to 
be  removed  and  new  coping  Installed;  roof 
to  be  given  another  layer  of  f^t  and  two 
layers  of  asphalt;  certain  brickwork  to  be 
removed  and  reset;  railings  around  areas 
not  secured  to  the  brick  walls  by  expansion 
bolts;  rubbish  not  removed  from  the  site; 
plaster  beams  not  finltdied ;  coal  chute  doors 
not  properly  set ;  window  frames  not  proper- 
ly caulked;  stair  stringers  loose;  fire  es- 
capes to  be  painted;  fills  around  the  walls  not 
soaked  and  tamped;  broken  glass  to  be  re- 
placed ;  all  glass  to  be  Cleaned;  certain  plas- 
tering to  be  replastered,  and  certain  Tar- 
nishing to  be  done. 

On  February  6,  1918,  the  contractor  ad- 
vised the  plaintiff  that  bis  men  had  Ipft  a 
large  pile  of  debris  on  the  west  side  of  the 
building;  that  it  must  be  removed  immedi- 
ately or  he  would  Instruct  the  owners  to  re- 
move it;  that  the  hotel  committee  had  em- 
ployed a  man  to  heat  Uie  building  at  fS(0 
per  month,  and  had  directed  the  expense 
thereof  to  be  charged  to  the  contractor. 
On  F^mary  15,  1918,  plaintiff  wrote  the 
architect  and  tbe  defendant  that  the  hotel 
Job  was  completed  and  that  be  would  not 
further  heat  the  building.  It  appears  that 
later  the  plalntlfl  bad  a  conference  with  tbe 
hotel  committee,  and  tbe  defects  In  tbe  con- 
struction of  the  building  were  considered 
and  an  inspection  trip  made  by  the  parties 
through  tbe  construction.  Thereafter,  In 
May,  1918,  plaintiff  did  further  work  on  the 
building,  and  later  advised  the  architect 
that  the  hotel  building  was  complete.  After 
the  building  was  left  by  the  plaintiff,  tiie 
defmdant  heated  the  building  and  hired  a 
foreman.  It  had  certain  work  done  on  the 
construction,  for  which  It  paid  out  various 
sums  of  money,  such  as  for  redecorating, 
for  lumber  billa,  for  coal  and  labor,  car- 
penter work,  and  such  other  Items.  These 
amount  to  approximately  $1,900. 

On  the  part  of  the  defense,  testimony  was 
adduced  that  the  plaintiff  had  Incmupeteat 
workmen;  that  the  work  was  p^ormed  In  a 
careless,  hasty,  and  unworkmanlike  manner, 
of  whlidi  ttie  contractor  had  notice;  that, 
in  particular,  the  cistern  walls  were  not  wa- 
terproofed according  to  specifications,  al- 
though the  plaintiff  did  tbe  work  twice;  that 
the  work  would  bave  to  be  done  again  and 
would  cost  $800  to  replace;  that  a  cmicreto 
coping  was  put  on  the  wall  not  In  accordance 
with  the  plana  and  specifications ;  that  this 
coping  cracked  ox  fell  off;  tbat  It  was  or- 
d^ed  off,  and  the  plaintiff  Installed  anotfara 
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and  this  was  Ukewiae  d^ectlve;  that  It  en- 
dangered  the  walls  in  Its  preset  shape;  that 
the  roof  Job  was  poor ;  that  roof  boards  w»e 
installed  when  wet  and  upon  drying  they 
curled;  that  In  r^nstaUlng  the  co^g  the 
root  was  damaged  and  pierced ;  that  the  roof 
leaked  and  stained  the  walls  beneath  so  that 
they  could  not  be  finished  In  white;  that  the 
brick  In  the  walls  were  not  cleaned  in  ac- 
cordance with  speciflcatlons ;  that  the  fire 
escapes  were  girai  only  one  coat  of  i>alnt  in- 
stead of  two,  as  required ;  that  the  area  wails 
were  Improperly  bollt;  that  the  defendant 
was  compelled  to  rebuild  one  of  them;  that 
the  iron  guards  were  not  fastened  with  ex- 
pansion bolts  as  required;  t^at  the  plaintUI 
failed  to  soak  and  tamp  the  fills  around  the 
walls  as  required;  that  he  failed  to  remove 
8  large  pile  of  rubbish  at  the  rear  of  build- 
ing; that  the  floors  were  imprt^perly  laid  and 
were  in  bad  condition ;  that  they  had  valleys 
in  them,  were  not  drawn  tight,  and  the 
carpenters  used  too  large  nails;  that  the 
floors  were  lmproi>erly  Tarnished;  that  the 
varolahing  was  done  at  a  time '  when  the 
bulling  was  dusty,  through  carp^ters  and 
other  worlauen  about,  so  as  to  occasion  the 
vamlah  to  be  filled  with  dust  and  dirt ;  that 
the  stucco  work  in  the  vestibule  was  put  on 
wrong,  the  tile  floor  left  unclean,  the  plaster- 
ing was  uneven,  and  the  doorframes  and 
doors  were  improperly  fitted ;  that  the  chute 
doors  in  the  basement  were  too  small  and 
were  not  fitted;  that  the  metal  windows  were 
too  small  for  the  brick  openings ;  that  much 
glass  was  broken ;  that  the  canopy  had  a  roof 
that  leaked  like  a  sieve;  that  the  dstem 
leaked  when  the  plaintifl  left  the  }ob;  that 
the  cement  floor  In  the  basement  was  crum- 
bly and  uneven;  that  there  is  a  bulge  In  the 
partition  between  the  dining  room  and  the 
lobby ;  and  that  there  Is  no  way  In  which  the 
building  may  be  made  to  appear  as  the  plans 
and  spedficationa  require. 

In  behalf  ot  the  plaintiff,  evidence  was  ad- 
duced, throns^  an  architect  and  a  contrac- 
tor, both  of  many  years'  experience,  that 
they  examined  the  building  in  May,  1918; 
that  Its  constrnctlon  Is  in  substantial  cbmi^- 
ance  with  the  plans  and  speciflcatious,  with 
minor  exceptions  and  small  minor  defects; 
that  the  roof  was  all  right  and  the  brickwork 
was  done  in  a  good  and  workmanlike  man- 
ner; that  the  warping  of  the  doon  was  un- 
avoidable through  the  kind  used;  that  the 
doors  fitted  well  and  the  flooring  was  good ; 
that  no  stains  were  noticed  on  the  walls  and 
ceilings ;  that  there  was  nothing  wrong  with 
the  vestibule;  that  the  swelling  in  the  floor 
may  have  been  caused  by  damimess;  that  it 
was  improper  to  use  oakum  for  caulking  vrtn- 
dow  frames ;  that  no  doorframes  were  found 
not  set  according  to  the  plans ;  that  the  roof 
did  not  show  any  buckling  of  the  roof  boards; 
that  there  la  a  deviation  in  the  wall  between 
the  lobby  and  the  dining  room,  bat  It  la  not 
a  deviation  firom  Che  plans  and  speciflca- 


tlons; that  the  floor  in  one  of  the  rooms, 
kept  by  the  defendants  for  purposes  of  show- 
ing how  the  floor  was  laid  and  finished.  Is 
not  the  same  as  when  they  examined  it,  but 
has  been  tampned  with;  that  the  right  mar 
terial  was  not  used  for  waterproofing  the 
cistern;  that,  concerning  the  windows,  th« 
Jamb  is  too  llghl  and  could  be  easily  correct- 
ed by  taking  the  moulding  oft  and  the  oakum 
out  and  setting  them  down  on  the  brick. 

The  plaintifl  testified  that  the  ardiltect 
made  a  change  in  the  plans  and  spedflcatlonB 
''concerning  a  concrete  coping  Instead  of  a 
terra  cotta  coping;  that  he  received  revised 
details  therefor,  which  had  been  prepared 
by  the  architect  and  viere  left  by  the  plain- 
tifl la  the  building.  There  Is  a  letter  in  the 
evidence,  July  5,  1917,  to  such  effecL  The 
defendant's  architect  denies  sulmiltting  such 
revised  details  toit  cracrete  work  and  that 
the  letter  therefor  was  probably  seat  out  by 
some  one  In  his  office.  The  plaintiff  furthw 
testified  that  the  first  coping  was  placed  un- 
der the  direction  of  the  architect's  superin- 
tendent ;  that  he  afterwards  replaced  it  with 
another  coping,  as  directed;  that  he  did  not 
think  the  criticisms  concerning  the  roof  were 
Just,  but  he  was  willing  to  have  the  company 
who  manufactured  such  roof  replace  it  and 
to  make  allowance  so  to  do ;  that  th«  archi- 
tect directed  him  to  clean  the  brick,  although 
be  knew  it  could  not  be  done  with  water  and 
acid;  that  he  caulked  the  windows,  as  the 
architect  suggested,  with  oakum,  althoiigh 
there  is  a  r^lar  caulking  paste  for  such 
purpose;  that  he  Intended  to  put  In  expan- 
sion bolts  in  the  areaway  and  it  would  cost 
only  $6  or  f6  so  to  do ;  tlut  he  used  the  J.  M. 
material  iQ}eclfied  for  waterprooflng  the  cis- 
tern ;  that  the  transoms  were  not  loose ;  that 
the  walls  and  ceiUngs  wexe  not  stained;  that 
there  were  no  doorsteps  not  nailed  nor  Ir- 
regular plaster;  that  the  fire  escapes  were 
painted  twice;  that  be  tamped  the  fills 
around  the  walls,  but  did  not  soak  them; 
that  It  was  unnecessary  to  do  both;  that 
there  was  a  big  pUe  of  rubbish  on  the  site 
when  he  commenced  the  construction  of  the 
building.  Plaintiff  conceded  that  the  amount 
due  him  would  not  exceed  ^,792.17. 

[1]  The  trial  court,  denying  a  motion  of 
the  defraidant  for  a  directed  verdict,  sub- 
mitted the  cause  to  the  Jury  upon  instruc- 
tions requiring  the  Jury  to  find  a  substantial 
compliance  with  the  contract  in  order  to 
permit  plaintiff's  recovery,  and  that  the  Jury 
upon  so  finding  might  then  determine  the 
amount  due  and  owing  the  plaintiff  under  the 
contract  Be  charged  the  Jury  that  where 
It  appears  that  the  contractor  has  aidear- 
ored  to  p^form  his  contract  In  good  faith 
and  according  to  Its  terms,  and  has  done  so 
except  as  to  unimportant  omtssloos  or  devi- 
ations which  are  the  result  of  mistake  ovw 
sight,  <ur  inadvertence,  and  wore  not  wlUftil 
and  Intentional  and  are  Bosceptlble  to  rane- 
dy,  so  ttiat  the  owner  will  fit  aaMantiaBj 
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tbe  building  lie  has  contracted  tor,  then  the 
contractor  Is  said  to  have  BubatanUallj  per- 
formed his  contract. 

The  Jury  returned  a  Terdlct  of  $3,541.46 
in  favor  of  the  plaintiff.  Before  rendition  of 
the  Terdlct,  the  ioij  came  b^re  the  court 
and  asked  cotaln  queaUau.  One  juror 
stated  that — 

**We  cannot  afree  as  to  what  tbe  figures  were 
for  the  repairs— whet  the  rQ>airs  cost— and  we 
are  wondering  If  wq  could  get  these  figures 
from  tbe  testimwr." 

The  court  advised  them  that  tbe  bills  were 
not  introduced  in  erldence,  and  that,  If  It 
was  tbe  purpose  of  the  jury  to  allow  certain 
Items  for  repairing  certain  defects  which 
would  be  found  to  be  only  minor  defects,  the 
Jury  would  have  to  do  the  best  it  could  to 
remember  them.  A  Juxor  asked  if  tbe  Idaln- 
tiff  liad  allowed  in  lila  testimony  the  fall 
amonnt  of  the  dalra  for  the  datom.  The 
court  adriaed  the  Jury  that  they  would  have 
to  remember  Uie  testimony  tbe  best  tb^ 
could. 

The  iilalstlff  maintains  that  the  question 
of  sobetantlal  compliance  was  for  the  Jury, 
and  that  it  was  error  for  ttie  trial  court  to 
remee  its  flw«Wwga, 

lt\  TbB  respondent  contoids  that  the  ver- 
dict of  the  jury  disclosed  lack  of  substantial 
compliance  with  the  contract;  that,  de- 
ducting Interest  allowed  in  ttie  verdict,  tb^ 
remains  the  sum  of  12488.49  as  the  amonnt 
awarded  tbe  jury  for  omlsotons  and  de- 
fective work;  that  this  award  of  sudi  a  sub- 
stantial sum  establidies  incontrovotlbly 
failure  to  sobstantlally  comply ;  that  accord- 
ingly the  plaintiff  cannot  recover  pursuant 
to  the  prindplSB  of  law  announced  In  Ander- 
son &  Hunter  v.  Todd,  8  N.  D.  168,  77  N.  W. 
589;  Braseth  v.  Bank.  12  N.  D.  486,  98  N.  W. 
79;  Marcband  v.  Perrln,  19  N.  D.  794,  124 
X.  W.  1112. 

Dedslon. 

Ordinarily,  the  question  of  the  substantial 
performance  ot  a  building  contract  is  one 
of  fa<ft  for  tbe  Jury.  Fltcaim  t.  Hiss  Co., 
113  Fed.  492,  51  G.  0.  A.  323 ;  Elizabeth  v. 
Fitzgerald,  U4  Fed.  547,  62  a  O.  A.  321; 
Fitzgerald  t.  La  Porte.  64  Ark.  34,  40  S.  W. 
261. 

The  Jury  found  that  there  was  a  substan- 
tial p^formauce  of  the  contract ;  the  lustruc- 
tl<ms  of  the  court  reaulred  th^  so  to  do  Is 
order  to  find  for  the  idaintifr.  Tbe  defmd- 
ant  maintains,  however,  that  the  verdict,  as 
returned,  sbows  an  allowance  of  $2,488.48 
awarded  for  omissions  and  defective  work; 
that  the  amount  so  allowed  by  the  jury  was 
a  substantial  sum,  and  that  that  which  re- 
quires  a  substantial  sum  to  finish  Is  not  sub- 
■tandally  finished ;  that,  accordingly,  the  find- 
ing of  tbe  Jury  furnished  an  Incontroverti- 
ble fact  requiring  tbe  court  to  order  Judg- 
ment notwithstanding  the  verdict  It  may 
be  someiAat  difficult  to  nnderstand  the 


Items  of  allowance  and  disallowance  in  tbe 
verdict  returned.  This,  however,  Is  not  a 
source  of  wonder.  The  record  was  long;  tbe 
instructions  were  oral ;  the  Jury  returned  to 
the  court  after  retlrem^t  to  learn  something 
about  the  figures  concerning  the  cost  of  re- 
pairs; the  bills  therefor  were  not  Introduced 
in  evidence.  It  appears,  however,  that  the 
d^endant  took  possession  of  the  building 
and  proceeded  to  make  repairs  of  the  omis- 
sions and  defects  alleged  and  proceeded  to 
furnish  labor  and  materials  towards  com- 
pleting the  contract. 

In  its  answer  the  owner  sets  up  as  coucter- 
claims  the  amount  of  this  work  and  material 
furnished.  This  amount,  covering  decorat- 
ing, fioor  cleaning,  varnishing,  cleaning  up 
premises,  carpenter  work,  and  materials 
furnished  totals  ¥1,917.41.  In  accordance 
with  the  figures  of  tbe  respondent  this  would 
leave  $571.08  over  and  above  the  labor  and 
material  furnished  after  the  owner  took 
possession  of  the  building.  If,  however,  the 
jury  did  not  allow  Interest,  the  amount 
would  be  $333.30.  The  only  basis  for  stating 
that  possibly  the  Jury  did  not  allow  Interest 
is  a  possible  misconstruction  that  tbe  Jary 
may  have  placed  upon  the  Instructions  of  the 
court  when  the  jury  returned  to  the  court  for 
further  information.  The  court  stated  that 
the  extreme  limit  of  the  plaintiff's  recovery 
was  $5,792.17,  although  previously  it  had  In- 
structed the  jury  to  allow  Interest.  It  Is 
true  that  the  owner  asserts,  and  there  la 
evidence  to  show,  that  the  plaintiff  willfully 
abandoned  the  contract  and  failed  In  many 
respects  to  perform  the  conuTTTons  thereof. 
On  the  other  hand,  there  is  evidence  in  tbe 
record  that  there  has  been  a  snbstantlal 
performance  of  the  contract,  either  by  the 
builder  or  owner,  or  both.  Under  the  dr-  ■ 
cnmstances,  substantial  performance  might 
occur  through  the  work  and  materials  fur- 
nished by  the  owner  after  taking  possessitm. 

In  Hunn  v.  Fenn.  Inst,  for  Blhid,  221  Pa. 
403,  70  Atl.  812,  18  L.  R.  A.  (N.  S.)  1248, 
the  court,  concerning  a  contract  provision 
giving  the  owner  the  right  to  take  possession 
and  complete  the  building,  stated: 

"We  therefore  hold  that  the  averment  of  com- 
plete performance  In  so  far  as  tbe  construc- 
tioii  of  the  building  Is  iovolved  is  sustained  by 
proof  which  "Shows  that  the  contractors  per- 
formed a  large  part  of  the  work,  and  that  the 
building  was  finally  completed  by  the  owners 
in  accordance  with  the  contract." 

Again,  In  Van  Cllef  v.  Van  Vechten,  130 
N.  Y.  580,  20  N.  E.  1019,  the  court  said: 

"Tbe  owner,  however,  although  under  no  ob- 
ligation to  do  so,  completed  the  building  her- 
self, according  to  the  contract,  which  thus  con- 
tinued <9erative  through  her  action.  After  the 
contractor  refused  to  proceed  she  performed 
the  contract  for  him,  as  it  expressly  pfrmlt- 
ted  her  to  do.  As  her  action  was  according  to 
the  contract,  it  will  be  presumed,  under  all  the 
circumstances  and  in  support  of  the  Jndgnent. 
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that  it  ma  mider  contract  WU1»  sbe 
threatened  to  cancel  it,  there  is  neither  finding, 
nor  reqaeat  to  find,  that  ahe  did  cancel  it^  and 
instead  of  pleading  a  cancellation  or  readasion 
in  her  answer,  she  asked  to  hare  the  amount 
expended  her  to  complete  the  bollding  'al* 
lowed,  as  a  set-off  or  counterdaim  to  any  daim 
of  the  sajd  defendant  Smalle  or  the  plaintiffs 
herein,  or  of  any  of  the  other  defendants  herein, 
in  case  the  eoort  should  eventoaUy  determine 
that  the  aaid  defendant  Smalle  is  entitied  to  anj 
sum  whatsoever  under  the  B«id  contract* " 

[3]  AccordlDgly,  we  are  not  preiwred  to 
bold,  as  a  matter  of  law,  that  there  has  not 
been  a  substantial  p^formance  of  the  con- 
tract because  the  Jury  possibly  allowed,  as 
deductions,  either  $571.08  or  $333^  In  ad- 
dition to  the  items  furnished  b;  the  owner 
after  taking  possession.  The  allowance  of 
such  amount  la  not  necessarily  fatal  to  the 
finding  of  a  substantial  com^Iance,  If  the 
Jury  saw  fit  to  give  credence  to  the  testimo- 
ny of  plaintiff's  witnesses.  J^erson  Hotd 
Co.  T.  Bnunbaugh,  168  Ted.  867,  94  0.  a  A. 
279. 

The  failure  or  refusal  of  the  architect  to 
issue  a  cerdflcate  did  not  preclude  right  of 
action  by  the  plalntlCC.  0  0.  J.  763 ;  Hunn  v. 
Pam.  Inst  for  Blind,  supra;  Nolan  v.  Whit- 
ney, 88  N.  T.  649. 

It  is  ordered  accordingly  that  the  Judg- 
meat  of  the  trial  court  be  reversed,  and  Judg- 
ment be  entered  pursuant  to  the  verdict  of 
the  Jury. 

ROBINSON,  J.,  concurs. 
BIBDZEUJ  and  GHBISTIANSON,  JJ.. 
dissent 

OBACE,  C.  J.  (specially  concurring).  The 
.qvestlfHi  of  substantial  performance  of  the 
contract  was  one  of  fact  for  the  Jury  and 
under  proper  InstructlonB  was  submitted  to 
It  All  of  the  facts  were  submitted  to  the 
Jury.  It  returned  a  verdict  in  plaintiff's 
favor,  which  should  have  been  permitted  to 
stafld.  The  trial  court,  however,  upon  mo- 
tion for  Judgmrat  notwithstanding  the  ver- 
dict, entered  jucUno^ent  for  the  defendant 
llils  was  error.  The  Judgment  of  the  trial 
court  should  be  vmeneA,  and  Judgmoit  al- 
tered (xa  the  verdict 


LEONARD  V.  ROBERGE. 

(Supreme  Court  of  North  DakoU,  Dee.  80, 
IdQl.) 

(SyUdbua  hy  the  OourtJ 

Libel  and  slander  i&=36(2)— Languaae  held  lot 
libelous  per  se. 
The  defendant,  in  answering  a  newspaper 
article  published  by  the  plaintiff  of  and  con- 
eeming  tiie  defendant,  a^d  inter  alia  that  the 


plaintiff  'HeDi  falsdiooda  In  that  be  sayi  he 
does  things  in  all  fairness."   Held,  that  these 

words  must  be  construed  In  connection  with  Qi* 
subject  to  wbidi  they  relate,  and  In  light  of  the 
undisputed  facts  and  drcumstancea,  and  that 
when  BO  construed  th^  are  not  Bbtions  per  ae. 

Appeal  from  District  Coort,  Btdette  Comi- 
ty: Kneeehaw,  Judge. 

Action  hy  D.  W.  Leonard  against  Loids  P. 
Boberge.  Judgment  for  d^endant,  and  plali^ 
tiff  appeals.  Affirmed.  * 

Fred  B.  Harris,  of  Bella,  for  Appellant 
Verret  &  Stormon,  of  Bolla,  for  respondeat 

OHHISTIANSON,  J.  This  Is  an  action  for 
libeL  The  complaint  alleges  that  the  plaintiff 
Is  and  for  a  long  time  has  been  a  realdait  ot 
the  village  of  Bolette,  In  Bolette  county,  In 
this  state ;  that  the  defendant  caused  to  be 
published  ot  and  concerning  the  plaintiff  the 
following  atatemaits  in  the  Bolette  Becord,  a 
newspaper  of  general  drculatlon  putdlshed  in 
said  village  of  Bolette,  to  wit:  In  the  Jan- 
uary 28, 1921,  issue  of  said  newspaper: 

"In  looking  over  the  bIDs  for  hauling  gravd 
that  were  presented  to  the  hoard  of  county 
commissioners,  for  tbeir  approval,  I  was  Bur> 
prised  to  see  that  Mr.  D.  W.  Leonard  was  paid 
at  the  rate  of  $1.50  per  yard  while  on  iny  hill 
for  the  same  kind  of  work,  it  was  not  stated 
at  what  rate  I  was  paid.  The  fact  is  that  when 
Mr.  Seltum  engaged  me  for  this  work,  I  was 
told  that  $1.00  per  yard  was  what  he  was  par- 
ing every  one  for  hauling  gravel;  my  loads 
were  faauled  farther  than  Mr.  Leonard's  and 
still  I  got  f.60  less  a  yard.  It  seems  to  me 
that  either  Mr.  Seltum  must  have  'foi^ot'  when 
he  told  me  that  price,  or  else  be  bad  one  price 
for  I.  V.  A.  haolera  and  another  price  for  M. 
P.  L.  haulers;  besldea  there  the  gravel  I  haul- 
ed for  the  county  was  needed,  and  was  put  in  a 
grade  where  it  would  better  the  road,  there  was 
a  great  deal  hauled  in  Mr.  Seltum'a  district  that 
did  not  improve  the  road— in  fact—made  it 
worse  for  several  months  to  come.  What  does 
the  average  voter  think  of  this  way  of  spending 
the  county  funds? 

"[Sigaedl  Louis  P.  Boberge." 

And  In  the  February  1921,  issue  of  said 
newspaper : 

"Oh,  the  article  I  put  In  the  paper  fit  D.  W. 
Leonard  because  he  does  all  die  howling  and 
tells  falsehoods  in  that  he  says  he  does  things 
with  all  fairness;  well  he  must  say  it  himself, 
because  nobody  else  will.  D.  W.  Leonard  is  a 
rich  enough  man  to  not  farm  his  own  land.  Of 
course  he  can  raise  no  more  than  one  crop  at 
a  time,  but  he  will  drive  seven  miles  from  his 
residence  in  a  cold  snowstorm  and  dig  in  a 
gravel  pit  and  throw  gravel  on  a  hill  where  not 
needed,  just  to  accommodate  taxpayers.  People 
are  not  so  foolish  as  D.  W.  Leonard  thinks,  so 
we  will  let  him  howl  until  John  Clark  comes  to 
sae  it  [Signed]  Louis  P.  Boherge." 

The  complaint  fnrtho:  alleges  ttiat  the 
words  so  published  were  false  and  defamatO' 
ry,  and  were  malldoualy  published  of  and 
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concerning  tbe  plaintiff  for  the  purpose  of 
Injuring  bis  good  name  and  r^utatloo.  and 
that  by  said  publication  the ,  plaintiff  has 
been  damaged  In  the  snm  of  $5,000. 

The  defaidant  in  his  answer  admitted  the 
publications,  bnt  denied  the  other  averments 
of  the  comi^aint  The  defendant  further  al- 
lied that  the  second  statement,  namely,  the 
statement  published  in  the  February  26, 1921. 
issue  of  the  Solette  Becord  was  written  and 
caused  to  be  published  by  the  def^dant  in 
answer  to  the  following  article,  which  the 
plaintiff  had  cansed  to  be  published  of  and 
concerning  the  def«idant  In  the  February  11, 
1921,  issue  of  said  newspaper,  to  wit: 

"Id  an  artide  which  appeared  in  the  Rolette 
Record  lome  time  ago,  Mr.  Louis  P.  Roberge 
dliargSB  unfairness  in  payment  for  hauling  grar- 
el.  D.  W.  Leonard  and  Jske  Boiaanank  haoled 
gravel  with  Mr.  Soberce.  The  tame  amount 
of  grarel  Mr.  Boberge  Is  diarginx  the  county  a 
yard  and  a  half,  we  are  potting  on  the  rosd  for 
one  yard.  Why  don't  Mr.  Robei^  tell  the 
troth}  SfaooldhegetpBidatall?  Mr.  Roberge 
caaae  to  ns  and  wanted  us  to  cat  down  the 
amount  of  gravel  we  were  putting  on  our  loads 
saying  Mr.  Seltnm  would  never  know.  How 
does  that  sound  to  the  taxpayers?  Just  be- 
caoae  yonr  commissioner  could  not  be  in  tb* 
gravel  pit  all  the  time  we  measured  Mr.  Bo- 
berge's  gravel  box  when  he  started  and  t<^d 
him  we  were  supposed  to  keep  track  of  tiie 
loads  and  report  tiie  amount  of  scravel  hauled 
which  we  did  with  all  fairness.  Give  the  devil 
his  does,  and  no  more.  We  too  pay  taxes. 
"[Signed]  D.  W.  Leonard. 

"Jake  Bomanank." 

* 

Upon  the  trial  the  defendant  objected  to 
the  introdnctiOQ  of  any  evidence  under  the 
complaint  on  the  ground  that  It  failed  to 
state  facts  suflOdent  to  constitute  a  cause 
action.  In  a  memorandum  dedsltm  made 
part  of  the  record  im  this  appeal  the  trial 
court  says: 

"This  matter  came  before  the  court  on  an 
objection  to  any  evidence  being  Introduced  on 
the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitnte  a  cause  of  action, 
and  more  particularly  on  the  grounds  that  the 
article  charged  as  liheloas  was  not  actionable 
or  libelous  per  se,  and  no  special  damages  were 
claimed  in  the  complaint,  being  really  a  demur- 
rer to  evidence.  The  court,  while  being  of  the 
opinion  that  the  artide  In  qneation  was  not  on 
Its  face  actionable  per  ae,  dedded  to  overrule 
the  objection  and  let  the  ease  go  to  trial,  so 
that  aU  the  facts  could  come  out  on  the  trial 
and  would  then  be  in  a  better  position  to  de- 
cide the  question,  and  so  informed  counsel,  but 
plaintiff's  counsel  stated  to  the  court  that  If 
the  court  later  in  the  trial  of  the  case,  after 
bearing  the  matter,  would  finally  decide  that  the 
article  was  not  actionable  per  se,  that  he  would 
prefer  that  tbe  court  pass  upon  the  question 
on  the  merits  now  rather  than  go  to  trial  and 
eventually  do  so.  The  counsel  for  piaiutiff 
therefore  in  open  court  conceded  and  stipnlated 
that  tbe  first  publication  was  not  libelous  or 
actionable  per  se,  and  that  tbe  second  artide 
whldi  he  daimed  was  actionable  per  se  was 


written  by  defendant  In  answer  or  repiv  to  an 
artide  written  and  pnUiahed  by  plalntUC  him- 
self, and  that  the  artide  set  forth  in  the  answer 
was  a  correct  copy  of  the  artide  written  and 
published  by  plaintiff,  and  which  the  second 
article  was  an  answer  to,  and  further  conceded 
in  open  court  that,  under  those  drcumstances, 
if  the  court  would  later  on  the  merits  bold  the 
second  artide  not  to  be  actionable  per  se,  he 
was  out  of  court,  as  he  had  not  ^eged  any 
spedal  damages  and  could  not  prove  any,  and 
asked  the  court  that,  if  he  would,  under  all  the 
facts  in  the  case,  hold  that  the  second  artide 
was  not  actionable  per  se,  he  would  prefer  the 
court  to  so  decide  the  case  without  taking  up 
the  time  of  a  trial,  and  the  court  took  plain- 
tiff's counsd  at  his  word,  and  at  his  request  de- 
dded  tbe  matter  without  taking  the  time  to  try 
the  case.  Therefore  the  dedsitm  was  based, 
not  on  a  demurrer  to  evidence  on  the  i^eadings, 
but  on  certain  stiptdations  and  conceded  facts, 
and  was  reslly  a  dedslon  on  the  merits  on 
stipulation  and  conceded  fs^" 

Hence,  for  the  purpose  of  testing  the  soffl- 
deacy  of  tbs  complaint,  the  statunent  cbaig- 
ed  to  be  lib^ons  must  be  cmuldend  In  light 
of  tbe  e^stbig  drcnmstances.  In  othev 
words,  the  complaint  must  be  construed  as 
though  It  Bverred  that  the  plaintiff  bad 
caused  to  be  pobUahed  of  and  concerning  the 
defendant  tbe  statement  set  fwth  In  tbe  an- 
swer (and  hnelnftbove  set  forOi),  and  that 
the  last  statemoit  pnbUsbed  by  tbe  defeod- 
aut  of  and  concerning  tbe  ptalntlfl  was  in  an- 
swer to  tbe  statement  which  the  plaintiff  had 
caused  to  be  irabUshed  of  and  ctmconlng  the 
defendant  See  I^dh  v.  Standard  Pnb.  Oo. 
et  a1.,  51  Utah,  322,  170  Pac.  770.  Does  tbe 
complaint  as  so  construed  state  a  caose  of 
action?  That  is  tiie  Question  here. 

The  coiAplalnt  contained  no  Inducemeot  or 
innuendo,  and  no  special  damages  are  daimed. 
The  plaintiff  contends  that  tbe  last  statement 
published  contains  language  whidt  is  libel- 
ous per  se.  And  be  concedes  tbat  If  tbe  lan- 
guage Is  not  libdons  per  se,  the  comgaalnt  is 
tnsufflctoit  and  the  rulingi  of  tbe  trial  court 
correct.  The  sole  contentitm  of  the  plaintiff  is 
that  the  words  In  the  last  statem^t  published 
by  the  defendant,  to  the  effect  that  the  plain- 
tiff "tells  falsehoods,"  are  libelous  per  ae,  and 
tbat  consequently  Injury  Is  presumed  to  have 
resulted  from  the  publication.  **Libel  Is  a  false 
and  unprivileged  publication  by  writing, 
printing,  picture,  eflSgy  or  other  fixed  repre- 
sentation to  the  eye  which  exposes  any  person 
to  hatred,  contempt,  ridicule  or  obloquy,  or 
which  causes  him  to  be  shunned  or  avoided*  or 
which  has  a  tendency  to  Injure  him  In  his  oc- 
cupation."  Section  4352,  O.  L.  1913." 

It  is  well  settled  that  In  arriving  at  the 
sense  In  which  alleged  defamatory  language 
is  employed,  It  Is  proper  and  necessary  to  con- 
sider the  circumstances  surroimding  its  pub- 
lication and  the  entire  language  used.  17  R. 
O.  L.  p.  313.  And  that  in  determining  the  ac- 
ticmable  quality  of  words  claimed  to  be  Ubel- 
ouS|  tbe  entire  writing,  including  the  title  cv 
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hendlines,  must  lie  considered.  18  Am.  & 
Eng.  Bncy.  L.  985;  25  0yc.357.  And  particu- 
lar words  or  phrases  must  be  constmed  in  con- 
nection with  tbe  remainder  of  the  article  of 
wbich  they  form  a  part.  18  Am.  &  Eng.  Ency. 
U  986;  2S  Oy&  857.  The  actionable  qualil7 
of  the  words  is  dependant  primarily  upon  the 
^ect  which  the  langnage  complained  of  was 
faiiiy  calculated  to  produce,  and  would 
naturally  produce,  vpon  the  minds  of  per- 
sons of  reasonable  understanding,  discretion, 
and  candor.  18  Am.  &  Eng.  Ency.  U  977. 
But  In  arriving  at  the  sense  in  whidi  the 
defamatory  language  is  wiployed  It  Is  proper 
and  necessary  to  consider  the  drcumstancee 
surrounding  the  publication  and  the  entire 
language  used.  McCue  t.  Equity  Go-Op.  Pub. 
Co,  39  N.  D.  190,  167  N.  W.  225,  229.  There 
Is  no  contention  that  the  publication  in  ques- 
tion had  any  tendency  to  injure  the  plaintiff 
in  his  occupation.  In  fact  his  occupation  is 
not  even  m«itloned  In  the  comidaint.  The 
questloQ,  therefore.  Is  whether  It  must  be 
said  as  a  matter  of  law  that  the  publication 
necessarily  must  have  had  a  temdency  to  ex- 
pose the  defendant  to  hatred,  contmpt,  ridi- 
cule, or  oUoquy,  or  cause  him  to  be  shunned 
or  avoided.  In  our  opinion  the  publicatl(m  is 
not  susceptible  of  such  interpretation.  This  is 
not  a  case  wher^  tbe  plaintiff  has  been 
charged  with  being  a  common  liar,  or  with 
having  made  false  statements  In  the  course 
of  business  or  In  the  discharge  of  official 
duties.  Nor  Is  it  a  case  where  the  plalntUT 
has  been  exposed  to  ridicule  or  obloquy  as  a 
result  of  a  charge  that  he  has  wilfully  falsi- 
fied facts,  inddents,  and  situations.  The  al- 
lied libelous  statement  was  contained  in  an 
article  published  by  the  defendant  In  answer 
to  an  article  published  by  tbe  plaintifir  of  and 
concerning  tlie  deCeidant  In  his  article  the 
plaintiff  had  said  that  he  did  certain  things 
"with  all  fairness."  The  d^endant  countered 
by  saying  that  tbe  plainjiff  "tells  falsehoods 
in  that  he  says  be  does  things  with  all  falr- 
nesL"  No  case  has  been  dted  where  a  state- 
mmt,  made  in  words  and  under  ctrcum- 
stanoes  anytiiing  like  dmilar  to  those  here, 
has  been  beld  libelous  per  se.  A  somewhat 
similar  question  was  coiddwed  by  the  Sn- 
iweaae  Court  o<  Connecticut  In  Walkw  t. 
Hawloy,  66  Cttm.  669.  16  AtL  6T4.  In  that 
ease  tbe  defendante  puUished  of  tbe  plaintiff, 
la  a  political  Journal  ctmducted  by  Chem  the 
fallowing: 

"Tbis  part  of  the  state  was  eapedally  favor- 
ed by  the  Democratie  state  committee  by  the 


wholesale  circulation  of  the  remarkable  letter 
of  Albert  H.  Walker,  giving  Us  so-called  rea- 
sons for  falsely  asserting  that  Ur,  Lennabiiry^ 
nomination  was  secured  by  corrupt  means." 

And  it  was  contended  that  the  words  "false- 
ly asserted"  must  be  Interpreted  as  imputing 
to  the  plainUfl  a  wllUnl  falaebood.  Tbe  So- 
preme  Court  of  ConnectlcDt  oveniiled  this 
o(»itentlon,  and  bdd  that  tbe  words  nmst  be 
construed  in  connection  with  tbe  subject  to 
wblcb  tbey  rdated.  namely,  the  letter  which 
the  statement  purported  to  answer,  and  not 
as  an  attack  upon  tbe  pwsooal  veradtr  oC 
the  writer  of  the  letter.  In  Its  opinion,  tbe 
court  said,  in  part: 

"A  false  assertion,  in  logic,  ordinarily  has  a 
somewhat  modified  meaning.  To  say  of  a  man 
that  he  reasons  from  false  premises,  or  draws 
false  conclosions  from  correct  premises,  is  not 
libelous.  In  sndt  cases  the  word  *&dse'  means 
no  more  t2ian  Uiat  the  premises  were  not  true, 
or  that  the  condnsion  was  erroneous.  So  also, 
to  say  of  an  advocate  before  a  Joir  that  he 
falsely  asserted  the  guilt  or  innocence  of  the 
accused,  that  he  falsely  maintained  the  affirma- 
tive or  negative  of  tbe  issue,  is  not  libelous, 
inasmuch  ea  it  means  simply  a  mistaken  view 
as  to  tbe  effect  of  the  evidence.  *  *  *  The 
words  falsely  aaBerting*  then,  when  taken  in 
connection  with  tiie  subject-matter  to  which 
they  relate,  mean  no  more  than  that  the  propo- 
sition which  be  attempted  to  prove  was  a  f^se 
one;-  that  is,  that  the  condnsion  or  inference 
which  he  drew  was  not  josUfled  by  the  &eta.'* 

The  alleged  Ub^ons  words  in  this  case 
were  used  in  the  course  of  a  somewhat  heat- 
ed newspaper  controversy.  Tbej  were  Dsed, 
not  as  an  original  assertion,  but  as  an  answer 
to  a  statement  made  by  the  plaintiff.  This 
appears  from  tbe  artide  Its^.  All  ttiat  a 
j^astm  who  read  the  article  In  questUai  would 
learn  would  be  that  tbe  plaintiff  in  a  former 
artide  had  stated  tbat  he  (the  plaintUf)  did 
things  with  all  falmees,  and  tbat  tbe  dOFend- 
ant  denied  the  correctness  of  that  statemait 
In  our  ottnlca  tbe  trial  court  ms  correct  in 
holding  that  the  artide  was  not  libelous 
per  se. 

Judgment  affirmed. 

BBONSON.  BIBDZBIA  and  BOBINSON, 
JJ.,  concur. 

ORACE,  O.  3.  (spedaUy  concurring).  It 
is  clear  to  my  mind  tbat  tbe  language  alleged 
to  be  llbdous  pw  se  cannot,  by  the  greatest 
stretdi  of  Imagination,  be  said  to  be  Ubdona. 
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ment  your  defendant  Honska,  vbich  wen 
agreed  to  by  the  plaintiff  and  her  asenta." 


(Sopieme  Court  of  North  Dakota.    Dec.  12, 
1921.    BehearInK  Denied  Jan. 
3,  1922.) 

fSyUdbiU  fitf  the  Court.) 

VMidor  aad  purohasar  «=»75,  130(5),  172  — 
Voador  held  entitled  to  Interest  from  sale 
data  antll  p^ment;  lltlgatlOB  Involving 
anoant  of  noaresldsnt  aliens  Inheritance  tax 
doM  sot  affevt  narkatablllty  of  elttzen's  title; 
wlwre  no  sida  terns  are  speeffled,  cub  Is 
prewMoi. 

naintur  tnon^t  an  action  to  gniet  title 
to  certafn  land,  and  Judgment  waa  entered  in 
her  faror.  Defendant'*  appeal  la  from  the 
judgment. 

It  is  held  for  reasons  stated  in  the  opinion 
that  the  jadgment  ahonld  be  affirmed. 

Appeal  from  District  Court,  Bolette  Coun- 
ty; A.  Q.  Bnrr,  Judge. 

Actkm  Karollne  Nasaet  against  Oharies 
H.  Hooflka  and  another  to  qoiet  title,  and 
from  a  judgment  for  the  plalntUF,  tlie  defend- 
ants appeaL  Affirmed. 

Cutbbert,  Smytbe  A  Wheeler,  of  Devila 
Lake,  and  E.  T.  Burke,  of  Bismarck,  for  ap- 
pellants. 

Sinness  A  DuflCy,  of  Mlnnewaukan,  for  re- 
spondmt. 

GBACffl),  a  J.  This  Is  an  appeal  from  a 
Judgment  of  tbe  district  court  entered  in 
tfalutUFs  tavor  agalnat  the  defendants.  The 
action  Is  one  to  quiet  title  to  a  certain  tract 
of  land  situated  in  Bolette  county,  and  de- 
scribed aa  the  S.  %  of  section  10  in  town- 
ship 159  north,  range  68.  The  complaint  Is 
largely  in  statutory  form.  Martin  claima  to 
be  tbe  owner  In  f6e  of  tbe  premises  since 
October,  1917.  The  source  of  bis  claim  Is 
shown  by  paragraph  4  of  tbe  answer,  which 
is  as  follows: 

"Farther  answering  plaintilTB  complaint,  yonr 
defendanti  allege  that  onder  date  of  Jnly  26, 
1917,  plaintiff  entered  into  a  certain  writing 
with  your  defendant  Charles  H.  Bouska,  where- 
by among  other  things  the  plaintiff  granted  to 
your  defendant  Hoaaka  exclusive  option  or 
ri^t  to  sen  said  deaeribed  premises  for  the 
snm  of  $5,800,  the  plaintiff  further  agreeing 
to  fomiah  good  title  to  said  land  described;  that 
thereafter  and  dnring  the  month  of  July,  1017, 
yoor  defendant  sold  said  described  premises 
to  his  codefendant,  A.  L  Martin,  which  sale 
was  communicated  to  and  ratified  by  the  plain- 
tiff, said  Bfartin,  going  Immediately  Into  posses- 
don,  and  that  thereafter  there  was  paid  to  and 
accepted  by  the  plaintiff  the  anm  of  $1,200  on 
account  of  tbe  purchase  price  of  said  premises, 
and  that  thereafter  defendant  Charles  H.  Hons- 
ka  tendered  to  the  plaintiff  the  sum  of  $4,378.- 
86,  being  the  balance  due  on  account  of  said 
sgreed  purchase,  less  certain  items  of  disburse- 


Tfie  answer  further,  in  snbetance,  alleges 
that  Martin  is  entitled  to  a  warranty  deed 
to  the  premises  from  plaintiff,  and  that  all 
delays  in  closing  the  sale  were  not  tbe  fault 
of  d^endanta,  and  were  acquiesced  in  by 
plaintiff.  That  tbe  delay  was  occasioned  by 
awaiting  the  determination  of  a  test  case  In- 
TolTing  the  question  of  the  North  Dakota 
Alien  Inheritance  Tax  then  pending  In  the 
Supreme  Court  of  the  state  of  North  Dakota, 
whldi  was  Anally  determined  in  the  Supreme 
Court  of  tbe  United  States  of  America  in  the 
case  of  Howard  Moody  v.  Otto  A.  Hagen 
et  al.  See  Skarderud  t.  Tax  Commission  of 
North  Dakota,  245  U.  S.  633,  38  Sup.  Ct  133, 
62  L.  Ed.  522. 

The  material*  facts  necessary  to  be  stated 
are  as  follows:  Ole  Nasset  was  at  the  time 
of  his  death  In  1916  the  owner  of  the  S.  % 
of  section  10  and  the  S.  W.  %  of  section  11, 
all  In  tbe  township  and  range  first  above  men- 
tioned. He  left  surviving  him  as  heirs  at 
law  Karollne  Nasset,  the  plaintifT,  Hanslne 
Nass,  and  BerOne  bL  Udtian.  Proceedings 
were  had  in  the  county  court  of  Bolette  coun- 
ty with  reference  to  the  administration  of 
the  estate,  and  Hanslne  Nass  waa  duly  ap- 
pointed and  qualified  as  administratrix; 
Charles  H.  Houska  acting  as  her  attorney  in 
tbe  administration  of  the  estate. 

On  the  23d  day  of  November,  1917,  a  writ- 
ten agre^ent  was  entered  Into  between  the 
heirs  relative  to  tbe  distribution  of  the  real 
estate,  under  which  the  plaintiff  was  to  re- 
ceive the  S.  W.  %  of  section  10,  above  men- 
tioned. Prior  to  the  time  tbe  estate  was 
closed  Karollne  Nasset  entered  into  the  fol- 
lowing agreemeit  in  writing: 

"Maddock,  N.  D.,  July  28.  1917. 
"It  is  hereby  agreed  by  and  between  Karoline 
Nasset  and  John  Nasset  apd  Charies  H.  Houska 
of  Bisbee,  N.  D.,  tbat  tbe  said  Karoline  Nasset 
and  John  Nssset  hereby  authorize  the  said 
Charles  H.  Houska  of  Bisbee  to  sell  the  land 
belonging  to  KaroUne  Naaset  which  falls  to  her 
as  heir  of  Ole  Nasset,  deceased,  and  described 
as  follows:  S.  W.  H  of  section  10,  township 
169,  range  60,  Bolette  eonn^,  conslsdag  ol  100 
acres,  for  the  sum  of  $5^800.00.  This  power 
to  last  for  60  days  and  Is  irrevocable.  Said 
KaroUne  Nasset  to  furnish  good  title  to  said 
land.  The  said  Karoline  Nasset  to  furnish 
abstract  John  Nasset. 

"Karoline  Nasset. 

*^harleB  B.  Bonska. 

"Witness:   

Houska  sold  tbe  land  to  Martin  for  $5,800, 
who  paid  $1,200  in  cash,  leaving  a  balance  of 
$4,600,  which  remained  unpaid  until  Febru- 
ary, 1019,  when  the  defendants  tendered 
Houska's  check  in  tbe  sum  of  $4,878.85  on 
condition  tbat  the  plaintiff  d^vered  a  war- 
ranty deed  of  the  premise 
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The  final  decree  of  dlstribuUoii  of  tbe  es- 
tate was  entered  on  October  12, 1018.  It  dis- 
tribated  tbe  land  In  accordance  with  the 
terms  of  the  agreement  between  them.  In 
tendering  what  defendants  claimed  to  be  the 
balance  they  allowed  6  per  cent,  interest  on 
$4,600  for  2%  months,  or  $57.50.  This,  added 
to  the  $4,G00,  ^ves  us  $4.^7.50.  They  de- 
ducted ^8.65  for  inheritance,  Mcording,  and 
attorney's  fees  and  o'ther  expenses,  and  ten- 
dered the  check  at  Houska  in  the  amount 
above  named,  after  deducting  from  $4,667.60, 
$278.65. 

The  [principal  question  presented  is  wheth- 
er the  plaintiff  is  entitled  to  interest  on  the 
part  of  the  purchase  price  remaining  unpaid 
from  the  time  of  the  sale  to  the  time  when  it 
is  paid,  or  whether  she  is  entitled  to  interest 
only  from  the  time  of  the  entry  of  the  final 
decree  of  distribution.  We  think  it  must  be 
conceded  that  shortly  after  the  sale  the  de- 
fmdant  Martin  went  into  possession  of  the 
land,  and  has  since  cropped  and  cnltlvated 
the  same,  and  has  had  the  use  and  benefit  of 
aU  such  crops.  In  these  drcumstances  we 
are  of  the  opinion  that  he  is  chargeable  with 
Interest  at  Uie  rate  of  6  per  cenL  from  ttie 
time  of  the  sale  on  the  sum  remaining  un- 
paid. Warrelle  on  Vendors,  S  ISO;  Pillsbury 
T.  Streeter,  IS  N.  D.  174, 107  N.  W.  40.  The 
d^endant  bavlng  eijoyed  tbe  rents  and  prof- 
Its  during  the  whole  time,  we  see  no  legal 
reason  why  he  should  not  pay  Interest  as 
above  stated. 

Thcare  Is  another  reason  why  plaintiff 
would  be  entitled  to  interest  for  the  time  we 
have  above  indicated.  The  defendant's  claim 
that  she  could  not  deliver  title  on  account  of 
certain  litl{^tl(Hia  then  pending  which  pre- 
vented the  closing  of  the  estate  and  the  issu- 
ance of  the  final  decree  of  distribution,  viz. 
Moody  T.  Hagen,  86  N.  D.  471, 162  N.  W.  704. 
Ann.  Oas.  1918A,  933,  which  case  was  then 
pfflidlng  In  the  Suprme  Court  of  North  Da- 
botiL  It  lnv(dved  a  constructltm  of  section 
8977,  C  L.  1913,  relative  to  an  Inheritance 
tax.  By  this  statute  an  Inheritance  tax  of  25 
per  cent  Is  Imposed  on  the  inheritance  of  non- 
resident aliens  as  opposed  to  a  tax  of  1% 
per  cent  on  the  inheritance  of  dtizena.  As 
we  view  this  litigation,  it  did  not  affect  plain- 
tiff In  any  manner.  She  was  a  citizen  of  the 
United  States,  and  there  could  be  no  contro- 
v^y  as  to  the  amount  of  inheritance  tax  she 
should  pay,  and  the  marketability  of  her  title 
was  not  affected  thereby. 

We  are  of  the  opinion  that  Houska  was 
the  agent  of  plaintiff  to  procure  a  purchaser 
of  the  land  as  wotild  appear  from  the  written 
authority  above  set  forth,  but  before  he  re- 
ceived that  authority  he  had  some  under- 
standing with  Martin  with  reference  to  his 
purchasing  the  land  and  amount  of  the  pur- 


chase price  thereof.  Martin  In  effect  consent- 
ed to  the  purchase  of  tbe  land  for  the  sum  of 
$5,800  prior  to  the  time  that  Houska  received 
his  authority  to  make  the  sale  of  It  No 
terms  of  sale  having  been  specified,  a  sale  for 
cash  Is  presumed.  Considerable  argument 
has  been  had  with  reference  to  tbe  question 
<rf  agency.  We  think  that  qoesHon  is  largely 
immaterial  in  this  case;  for,  since  Martin 
has  had  the  use  and  benefit  of  the  land  ever 
since  tbe  purchase  of  It,  he  should  pay  In- 
terest on  the  balance  of  tbe  purchase  price 
remaining  unpaid  since  the  time  of  tbe  sale, 
after  being  credited  with  the  amount  thm 
paid,  to  wit  $1,200. 

Plaintiff  at  all  times  bad  a  maifceCable  title 
80  far  as  the  inheritance  tax  was  concerned 
and  there  was  no  other  objection  than  that, 
to  her  title.  A  petition  on  her  behalf  could 
have  been  presented  to  the  county  conrt  £or 
distribution  to  ber  of  the  share  of  tbe  estate 
to  ^blch  she  was  mtltled,  wblcfa  undor  the 
agreement  betwera  the  htfn  Indnded  the 
land  here  In  oontroTerflor,  and  npcm  payment 
of  the  balance  of  the  purchase  iKlce  a  deed 
could  have  been  jowured  from  ber  to  Martin. 

We  are  of  the  opinion  Uutt  the  judgment  of 
tbe  trial  conrt  should  be  affirmed,  reserving 
to  defendant  Martin  the  right  to  comply  with 
the  judgment  within  60  days  from  tbe  filing 
of  the  remittitur  in  tbe  court  bdow.  !nie 
jud^ent  Is  affirmed.  Respondent  Is  mtltled 
to  her  costs  and  dlsbursenents  on  appeal. 

0HBI8XIANB0N,  BIRDZELI^  ROBIN- 
SON, and  BRONSON,  33.,  ontcur. 


HANSON  V.  HOUSKA  at  al. 

(Sapreme  Court  of  North  Dakota.   Dec.  12, 
1821.) 

Appeal  from  District  Court  Rolette  County; 
A.  6.  Burr,  Judge. 

Action  b;  Ben  Hanson  ag^nst  CSiarles  H. 
Houska  and  another.  Jadgment  for  plaintiff, 
and  tbe  defendants  appeal.  Affirmed. 

Kehoe  &  Moseley,  of  Cando,  for  appellants. 
Sinnes  &  Duffy,  of  Minnewaukan,  for  re- 
spondent 

GRACB,  C.  J.  The  questions  presented  on 
appeal  In  this  case  are  tlndlar  to  those  present- 
ed In  the  case  of  Karoline  Nasset  Plaintiff  and 

Respondent,  v.  Chss.  H.  Houska  and  A.  Ll 
Martin,  Defendants  and  Appellanta,  recently 
decided  by  this  court,  and  reported  In  186  N. 
W.  255,  and  is  ruled  by  tbe  decision  in  that  case. 

The  judgment  appealed  from  is  affirmed. 
The  respondent  is  entitled  to  his  costs  and  dis- 
bursements on  appeal. 
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KAUBCH  T.  CmCAOO,  MILWAUKEE  ELECTRIC  BT.  CO.  2o7 
(18«  N.W.) 

7.  Trial  <»=>350(l)— Innatarial  special  qaaa- 
tlOHs  properly  not  tnbailttad  to  jury* 
Refusal  to  sabmit  to  the  jui?  special  qnta- 
tions  which  are  Immaterial  is  proper. 


KAUSCH  V.  CHICAGO,  MILWAUKEE 
ELECTRIC  RY.  CO. 


(Sapreme  Court  of  'VnsconslD.  Jan.  10, 1922.) 

1.  Jadpmeat  «=»2I!^-May  be  oral. 

It  Is  not  necessary  that  a  judgment  of  dta- 
mlasal  to  which  a  Terdict  entitlea  a  defendant 
ba  in  vritins,  an  oral  Judgment  being  auffldent. 

2.  Appeal  and  error  «=>880(3)^ppellaBt  hefd 
aot  oonceraetl  with  disposition  of  case  as  to 
fellow  defendant. 

AppeUant  street  railroad  company,  against 
whom  alone  judgment  waa  rendered  in  an  ac- 
tion against  it  and  the  owner  of  a  truck  for  in- 
jury to  plaintiff  by  being  brought  against  the 
track  by  the  starting  of  a  street  ear  while  he 
was  boarding  it,  ia  not  interested  in  the  ques- 
tion whether  there  was  an  oral  judgment  of  dis- 
missal for  the  other  defendant,  to  which  it  was 
entitied  on  the  Verdict;  any  rights  of  appellant 
against  it  not  being  affected  by  the  disposition 
of  plaintiiFB  action  against  it. 

a.  NeolloenoB  «=S959  —  Antielpatlan  vf  apedfle 
in|nry  ■■RMaaaaiy. 

For  defendant'a  negligence  to  be  actionable 
by  one  injured  thereby  it  is  not  necessary  that 
it  sbould  have  anticipated  such  injury,  but  it 
is  enough  that  it  should  reasonably  have  an- 
ticipated that  some  injury  might  probably  re- 
sult. 

4.  Carriers  <S='287(5)— Starting  car  while  pas- 
•anger  Is  boarding  held  legal  negligeno^ 
whan  eoflduetor  charged  with  fcaowladBe  that 
ha  waa  net  safaly  abaard. 

That  the  eondaetor  of  a  atrcet  car  waa 
diargeable  with  knowledge  ^at  plaintiff  was 
not  safely  aboard  the  car,  and  should  hare  an- 
ticipated that  some  injury  might  probably  result 
to  plaintiff  from  the  sudden  starting  of  the  car 
whUe  plaintiff  was  in  the  act  of  boarding  it,  is 
enough  to  establish  legal  negligence  on  the  part 
of  the  company,  though  the  conductor  did  not 
know  of  the  presence  near  the  track  of  the 
truck  againat  which  plaintiff  was  brought. 

5.  Carrlars  ^sn305(6)  —  Track  near  track  aot 
lataryanlng  bat  oaaaarrant  oaaaa  af  lainry  te 
paaaaagar. 

Presence  near  the  atreet  railroad  track  of  a 
truck,  against  which  plaintiff  was  carried  by  the 
starting  of  a  car  while  he  was  boarding  it,  yraa 
not  an  inte;*vening  cause  of  the  injury  but  a 
concurring  caaae. 

6.  Trial  ^»ZIS— In  view  af  form  af  qaaationa 
far  Jury  aod  atataMcats  to  Uien,  instractloR 
an  borden  of  proof  UMceetsaiy. 

An  instroction  as  to  the  burden  of  proof 
was  unnecessary,  where  the  special  questions 
to  the  jury  were  so  formed  that  the  burden  of 
proof  was  on  the  affirmative  side  in  each  in- 
stance, and  they  were  told  with  reference  to 
each  question  that  before  they  could  return  an 
afflrmatiTO  answer  they  must  be  satisfied  to  a 
reaaonable  certainty  by  a  consideration  of  all 
the  evidence  that  the  fact  inquired  about  ex- 
isted. 


8.  Trial  €=3351  <5]— Special  questloo  to  Jury 
on  an  element  Included  In  one  sobmitted  prop- 
erly refused. 

Refusal  to  submit  to  the  jury  a  special  ques- 
tion  on  an  element  included  in  a  special  ques- 
tion which  was  submitted  waa  proper. 

9.  Trial  «=>352(l)— Form  of  apaolal  quasflDii 
to  Jury  on  contributory  negligence  proper. 

The  form  of  the  special  question  to  the 
jury,  "Did  plaintiff  «  •  •  fail  to  use  ordi- 
nary care  for  his  own  Hsfety  and  thereby  proxi- 
mately contribute  to  produce  his  injury,"  with- 
out any  further  indication  that  a  slight  want  of 
ordinary  care  by  plaintiff  proximately  contribut- 
ing to  produce  the  injury  would  require  an  af- 
firmative answer,  ia  sufficient  and  proper. 

10.  Appeal  and  error  «=»I033(5)— Error  In  In- 
struction on  proximate  canse  prejudicial  only 
to  plaintiff. 

Error  because  of  omission  of  word  "prob- 
ably" between  the  words  "might"  and  "produce" 
in  inatructiOQ  on  proximate  cause  with  refer- 
ence to  plaintUTa  contributory  negligence,  "It 
must  be  A  cause  which  the  person  responsible 
for  it  ought  reasonably  foresee  might  produce 
some  such  result,"  is  prejudicial  only  to  plaio- 
tiff,  and  therefore  not  ground  of  complaint  by 
defendant 

11.  Trial  ^253(4)— Error  In  lastraetlon  on 
proximate  oauaa  prejudicial  te  defendant. 

Error  in  statement  in  instruction  on  prox- 
imate cause  with  reference  to  plalntUTa  con- 
tributory negligence,  "it  likewise  must  have  been 
the  canse  of  the  result  without  any  other  outside 
cause  coming  in  to  interfere  and  produce  the 
result,*'  was  prejudicial  to  defendant,  as  pre- 
cluding consideration  of  contributory  negligence 
if  negligence  of  defendant  concorred  in  the  re- 
sult. 

Ai^l  from  Circuit  Court,  Milwaukee 
County;  A.  H.  Rdd,  Judge. 

Action  by  Charles  Kausch  ngalnst  the 
Chicago,  Milwaukee  Electric  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded  for  new 
trial. 

This  action  waa  brouf^t  to  recover  dam- 
ages for  persmal  Injories,  austained  by  the 
plalntifC  while  he  wan  attempting  to  board 
one  of  defendant's  street  cars  In  the  tlty 
of  Milwaukee.  It  was  oommenced  in  the 
civil  court  of  Milwaukee  county  against  the 
defendant  railway  company.  V^oa  motion 
of  the  defoudont  railway  company,  the  Rob- 
ert A.  Johnstm  Company  was  made  a  party 
defendant,  and  plalntUF's  complaint  set  forth 
a  cause  of  action  against  botii  companies. 
Judgment  was  rendered  in  the  dvll  court 
against  the  railway  company  for  $2,000,  but 
the  written  Judgment  made  no  disposition  of 
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tbe  case  as  to  the  Robert  A.  Johnson  Oom- 

pany. 

The  railway  ccnupaDy  appealed  from  the 
Judgmen^so  rendered  first  to  tlie  circuit 
court  ana  thai  to  this  court,  where  ttke  judg- 
ment waa  reversed  and  the  cause  r^anded 
fiv  further  proceedings  aooording  to  law. 
173  Wis.  220,  180  N.  W.  808.  Upon  a  new 
trial  in  the  drcait  court  pursuant  to  such 
remittitur  from  this  court,  a  verdict  was 
rendered  in  favor  ct  the  plaintiff  and  against 
tbe  railway  company  for  90|B00,  which  was 
set  aMde  and  a  new  trial  ordered.  Upon 
sucb  new  trial,  the  Jury  returned  a  spetdal 
verdict  finding  that  on  January  3, 1919,  wliUe 
the  idalntifl  was  in  the  act  chE  boarding  we 
of  defendant's  street  cars  the  car  was  sud- 
denly moved  forward  from  a  state  of  rest; 
that  such  sudden  moving  of  the  car  consUtnt- 
ed  an  act  (rf  negligence  on  the  part  of  dattod- 
anfs  employ^;  that  swdi  negUgoice  of  de- 
fendant's emptoyte  was  the  proximate  pause 
of  xOainturs  Injury;  that  the  plaintiff  did  not 
fail  to  use  ordinary  care  for  his  own  safety, 
and  awarding  damages  In  the  sum  of  $6,000. 
UiNm  this  verdict  Judgment  was  reidered  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant in  the  sum  ot  $6,000,  from  which  Judg- 
ment defendant  brings  this  appeaL 

The  record  discloses  that  the  defendant 
operates  an  electric  street  railway  on  drove 
street,  which  runs  north  and  south,  In  tbe 
city  of  Milwaukee;  that  on  the  day  In  ques- 
tlon  the  car  stopped  Just  before  reaching  the 
Intersection  of  Lincoln  avenue,  for  the  pur- 
pose of  taking  on  passengers;  that  a  truck 
owned  by  Robert  A.  Johnson  Company  was 
parked  between  the  curb 'and  the  street  car 
track,  standing  at  an  angle  of  about  45  de- 
grees In  a  northwesterly  and  southeasterly 
direction,  leaving  a  space  between  the  motor 
truck  and  tbe  body  of  the  street  car  of  about 
16  inches.  The  front  aid  of  the  street  car 
had  passed  the  truck,  but  the  rear  end  had 
nob  yet  readied  the  truck.  The  plaintiff 
attempted  to  board  the  street  car,  and  while 
he  was  gripping  a  tubing  in  the  center  of  the 
vestibule,  which  served  as  a  handhold,  and 
had  his  left  foot  on  the  lower  step,  and 
btfore  he  had  gripped  the  handhold  with  his 
right  hand,  or  placed  his  right  foot  on  the 
lower  step,  the  street  car  waa  suddenly 
started,  and  before  he  could  draw  bis  body 
Into  the  vestibule  of  the  car,  he  came  Into 
contact  with  tbe  truck,  which  brushed  blm 
from  the  car  and  threw  him  vlolwtly  to  the 
ground,  inflicting  tbe  injuries  complained  of. 

Edgar  L.  Wood,  <a  imwaukee  (A.  U 
tiardner,  of  Chicago,  IiL,  ol  comiael),  for  ap- 
pellant. 

Raymond  J.  Cannon,  of  Milwaukee  (If.  U 
Lueck,  of  Port  Washington,  of  couns^,  for 
respondent. 

OWEX,  J.  (after  stating  the  facts  as 
above).   [1,  Z]  Before  the  introduction  of  any 


evidence  defendant's  counsel  called  the 
court's  attention  to  the  fact  that,  upon  mo- 
tion of  appellant,  the  Robert  A.  Johnson 
Company  had  been  brought  In  and  made  a 
party  defendant  In,  the  civil  court,  and  asked 
for  a  ruling  as  to  whether  that  company  was 
still  a  party  to  the  action.  While  the  writ- 
ten Judgment  made  no  disposition  of  the 
case  as  to  that  company,  It  appeared  tlut  the 
special  verdict  submitted  to  the  Jury  at  the 
trial  in  tbe  civil  court  contained  three  ques- 
tions affedtlng  its  liability,  all  of  which  were 
answwed  against  the  plaintiff.  The  attorney 
for  appellant  then  made  a  motion  after  ver- 
dict to  change  those  answers,  which  motion 
was  dmied  by  the  trial  court,  and  Judgment 
was  rendered  uptm  tbe  verdict  in  favor  (tf  tbe 
plaintiff  and  against  appelant  From  the 
Judgment  so  entered  the  d^endant  appealed 
to  tbe  circuit  court  The  circuit  court  affirm- 
ed the  Judgment  of  the  dvli  court,  which 
upon  appeal  was  reversed  by  this  court  It 
seams  that  the  drcult  court,  In  considering 
the  appeal  team  fiie  <4vU  oovut,  gave  no  con- 
sideration to  the  Judgment  as  it  affected  Oie 
Robert  A.  Johnson  Company,  and' no  ques- 
tion tat  that  reqyect  was  raised  when  the  case 
was  here  upon  the  fwmer  appeal.  It  ev- 
idently was  assumed  by  all,  tat  all  proceedtaigs 
prior  to  the  last  trial,  that  the  Robert  A. 
J<Anson  Company  bad  been  dimtatated  from 
tbe  case.  Alfliou^  the  written  Judgment 
entered  In  the  dvll  court  makes  no  dlspo^- 
tion  of  the  case  as  to  fhia  R«bwt  A.  Johnson 
Company  it  does  aiq;iear  from  thB  record 
that  tbe  verdict  of  tbe  jury  was  such  as  to 
entitle  It  to  a  Judgment  of  dlsmlssaL  It  Is 
not  necessary  that  the  judgment  should  be  in 
writing.  Tbe  oral  Judgment  of  tbe  court  Is 
sufficimt.  Wallis  v.  First  National  Bank  of 
Racine,  1S5  Wis.  633,  145  N.  W.  195;  Wehr 
V.  Glmbel  Brothers,  161  Wis.  486,  154  N.  W. 
072.  But  whether  there  was  such  an  oral 
Judgment  does  not  appm  from  tbe  record  be- 
fore us,  so  that  we  are  unable  to  determine 
whether  any  Judgment  was  actually  entered 
by  tbe  civil  court  dismissing  the  action  as  to 
the  Robert  A.  Johnson  Company.  However, 
this  is  a  question  In  whlcb  the  appelant  here 
is  not  interested.  Bakula  v.  Schwab,  167  Wis. 
646,  168  N.  W.  378.  The  righU^f  appellant 
against  the  Robert  A.  Johnson  Company  are 
not  affected  by  the  disposition  which  tbe  trial 
court  made  of  plaintiff's  cause  of  action 
against  t^at  company,  and  it  is  in  no  posi- 
tion to  raise  the  question.  Id.  That  is  a 
question  in  whldt  the  plaintiff  only  Is  inter- 
ested, and  he  seems  to  have  abandoned  tbe 
actltm  as  to  the  defmdant  Robert  A.  Johnson 
Company,  if  in  fact  no  more  effectual  dis- 
position has  been  made  thereof. 

[1, 4]  The  defaidant  contoids  that  Judg- 
ment ibmild  liave  been  directed  in  its  favor 
because  it  was  guilty  of  no  n^llgence.  Tte 
Jury  found  npon  safiident  evidence  that  the 
defaidant's  car  suddenly  moved  f<award 
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from  a  state  at  rest  while  the  plalatlff  was 
in  the  act  of  boarding  the  car.  Appelant 
argues  that  It  was  not  the  sudden  starting  of 
the  car  that  cansed  the  injury,  but  the  prox- 
imity of  the  truck  parked  In  the  street,  of 
which  the  conductor  had  no  knowledge,  and 
that,  having  no  knowledge  of  the  dangerous 
presence  of  the  truck,  he  cannot  be  held  to 
have  anticipated  that  this  accident  might 
probably  happen  by  reason  of  the  starting  of 
the  car  before  jdaintiff  was  safely  aboard. 
It  is  likely  true  that  the  conductor  did  not 
know  that  the  truck  was  In  the  street,  and 
Utat  he  cannot  be  hdd  to  have  reasonably  an- 
ticipated that  the  plaintiff  would  suffer  the 
particular  acddoit  and  Injury.  Bat  it  Is  not 
necessary  that  he  should  anticipate  a  specific 
iDjnry.  It  is  sufflciait  that  he  should  rea- 
sonably have  anticipated  that  some  injury 
ml|^t  i«robably  result,  Coel  v.  C.  B.  T.  Co., 
147  Wis.,  229,  288,  138  N.  W.  23.  The  conduc- 
tor was  chargeable  with  knowledge  that 
pialntiif  was  not  safely  aboard  the  car,  and 
he  should  have  anticipated  that  some  Injury 
ml^t  probablf  remit  to  the  plaintiff  from 
the  Bodden  starting  of  the  car  while  plaintiff 
wu  In  the  act  of  boarding  the  aamew  This 
la  saEBdent  to  establish  legal  neg^lgoice  on 
the  part  of  the  defendant. 

[S]  Nor  can  It  be  hdd,  as  arigued  by  appel- 
lant, that  the  presence  cf  the  tmdK  In  tlie 
street  was  an  intervening  cause  of  the  Injury. 
It  waa  rather  a  concnnlng  causa  Even 
tbongh  the  presence  of  the  tmck  oonstltated 
negUgence  on  Oie  part  of  the  ownor,  the  In- 
Jury  would  not  have  occurred  bad  the  con- 
ductor refrained  frcm  -atarttng  the  car  until 
the  plaintiff  was  saf^  aboard. 

|1]  Brnr  ls  assigned  because  the  court  did 
not  charge  ttie  Jury  with  reffeveroe  to  the 
boiden  of  proof.  The  queatlms  were  to 
framed  ttiat  the  burden,  of  proof  was  on  the 
affirmatlTe  side  in  ewA  Inatancft  With  ref- 
erence to  each  question  the  Jury  were  told 
tbat  before  they  could  return  an  aflbmative 
answer  tbey  most  be  satisfied  to  a  reason- 
able certainty  by  a  consideration  of  all  the 
evidence  that  the  fact  Inquired  about  existed. 
If  not  80  satisfied,  tiiey  w«e  directed  to  an; 
swer  the  questicm,  "No.**  This  most  effectu- 
ally placed  the  burden  of  pnxxE  upon  the 
party  required  to  prove  the  affirmative  of 
eadi  question  propounded,  end  made  a  charge 
with  refweoce  to  the  burden  of  proof  unnec- 
essary. The  trial  judge.  In  hit  oplnltm  upon 
the  motions  after  verdict,  stated  that  this 
was  his  uniform  practice,  and  expressed  the 
opinion  that  It  was  a  better  and  safer  prac- 
tice than  to  attempt  to  define  the  terms  "bur- 
dm  of  proof"  and  "preponderance  of  ev- 
idence." It  appears  to  be  a  simple  and  ef- 
fective way  of  Impressing  upon  the  Jury  the 
rule  whldi  should  govern  them  in  arriving  at 
th^r  determination,  and  rendered  an  Instruo- 
tlon  with  refweuce  to  the  burden  of  j/tool 
nnneeesaary. 


[7]  Appellant  assigns  as  error  the  refusal 
of  the  court  to  Include  In  the  special  vndlct 
questions  calculated  to  elicit  findings  as  to 
whether  the  conductor  knew  the  txntk  was 
parked  in  the  street  close  to  defendant's 
track,  and  whether  the  plaintiff  in  the  exer- 
cise of  ordinary  care  would  have  safely 
boarded  the  defendant's  car  had  he  not  come 
In  contact  with  the  truck.  These  questions 
were  immaterial,  unless  the  presence  of  ttie 
tmck  constituted  an  intervening  cause,  which 
we  have  negatived. 

[I]  Complaint  Is  also  made  because  the 
court  refused  to  Include  in  the  special  ver- 
dict the  question  of  whether  tiiere  was  a 
want  of  ordinary  care  on  tbe  part  of  the  con- 
ductor, in  giving  the  signal  to  start  the  car 
while  the  plaintiff  was  standing  on  the  car 
step  and  holding  onto  the  car  wltti  bis  hand. 
This  element  was  Included  In  the  question 
submitted  relating  to  defendant's  negligence, 
with  the  instructioos  tjiereon,  and  Its  sub- 
mission was  not  only  nnneceasary,  but  would 
have  been  improper.  In  view  of  the  question 
submitted,  by  which  It  was  determined  that 
the  sudden  moving  of  the  car  constituted  an 
act  of  negligence  oa  the  part  of  defutdant's 
employfia. 

[I]  The  question  of  contributory  negligence 
was  submitted  In  ^thls  form : 

"IMd  the  plaintiff  at  said  time  fall  to  uie  radi- 
nary  care  for  bis  own  safety  and  thereby  prox- 
imately contribute  to  produce  his  injory?" 

The  appelant  complains  of  the  form  <tf  this 
quration  for  the  reason  that  neither  the  ques- 
tion nor  the  court k  Instruction  theretm  in- 
dicated to  the  Jury  that  they  should  answer 
the  question,  "Yes,"  if  they  found  that  a 
slight  want  of  ordinary  care  on  the  part  of 
the  plaintiff  proximately  contributed  to  pro- 
duce the  injury.  It  Is  true  that  neither  the 
question  nor  the  Instmction  advised  the  Jury 
that  they  cdiould  answer  the  questitm,  "Yes," 
if  they  fbund  that  a  slight  want  of  ordinary 
care  on  tbe  part  ot  the  plaintiff  proximately 
contributed  to  produce  the  injury,  but  It  did 
require  them  to  find  whether  any  want  of 
ordinary  care  on  the  part  of  the  plaintiff 
Effoximately  contributed  to  the  Injury.  Cer- 
tainly any  want  of  ordinary  care  includes 
slight  want  of  ordinary  care,  and  the  Jury 
must  have  imderstood  that  if  the  plaintiff 
was  guilt  of  any  want  of  ordinary  care,  no 
matter  how  slight,  which  proximate^  con- 
tributed to  the  injury,  they  were  required 
to  answer  the  question,  "Yes."  While  it  has 
beai  held  proper  to  charge  the  jury  that  any 
want  of  ordinary  care,  no  matter  how  slight, 
whldtt  rproxlmately  contributes  to  the  In- 
Jury  Is  suSicieDt  to  find  the  plaintiff  guilty 
of  contributory  negligence.  It  can  have  no 
other  purpose  than  to  emidutslM  that  which 
is  comprehended  In  the  expression  "any 
want  of  ordinary  care."  While  this  empha- 
slalng  phrase  is  usually  indulged  in  eonneo 
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tion  wlQi  contribntoTy  negligence  It  may. 
wltli  tbe  same  proprle^,  be  used  In  connec- 
tion with  the  defendant's  n^llgence.  In 
fact,  judicial  impartlaUty  between  tbe  pai^ 
ties  would  seem  to  require  that  It  be  used 
with  reference  to  the  negligence  of  both 
parties,  or  not  at  alL  "To  submit  a  case  In 
any  form  which  calls  upon  the  Jury  to  find 
whether  the  plaJntifl  U  guilty  of  a  slight 
want  of  ordinary  care,  while  calling  upon 
them  to  find  whether  tbe  defendant  is  guil- 
ty only  of  a  want  of  ordinary  care,  is  apt  to 
give  rise  to  the  Impression  In  tbe  minds  of 
the  Jury  that  there  are  clasaificaUons  of  or- 
dinary care.  This  is  not  the  case.  In  A5^ 
tin  T.  CJhlcago,  M.  &  St  P.  R.  Co.,  143  Wis. 
477,  484,  128  N.  W.  265,  268  (31  I*  B,  A.  [N. 
S.]  158),  it  was  said  "that  there  are  no  sub- 
d^ees  within  the  major  degrees  of  negli- 
gence, known  In  our  law."  This  means  that 
there  are  no  classifleatlons  or  subdivisions  of 
want  of  ordinary  care.  Any  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff  which 
proximately  contributes  to  his  injury  con- 
stitutes contributory  negligence.  Likewise 
any  want  of  ordinary  care  on  the  part  of 
the  defendant  which  Is  the  proximate  cause 
of  the  injury  constitutes  negligence  on  the 
part  of  tbe  defendant.  This  is  the  rationale 
of  the  discussion  of  contributory  negligence 
to  be  foimd  in  I>reher  t.  Fitchburg,  22  Wis. 
(t75,  9&  Am.  Dec.  91,  Ward  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  29  Wis.  144,  and  Bloor  T. 
Delafield,  69  Wis.  273,  34  N.  W.  115,  where 
the  doctrine  Is  firmly  established  In  the  jur- 
isprudence of  this  state  that  it  is  not  slight 
negligence  but  any  want  of  ordinary  care  on 
the  part  of  the  plaintiff  proximately  contrib- 
uting to  his  Injury  that  bars  a  recovery. 
Section  1809,  Stats.,  providing  that  slight 
want  of  ordinary  care  on  the  part  of  the 
plaintiff  shall  not  prevent  a  recovery  for  in- 
juries sustained  at  railroad  crossings  under 
certain  circumstances  possibly  Introduces  an 
exception  to  the  general  rule  above  stated, 
but  has  no  bearing  upon  the  question  we  are 
discussing. 

[10]  In  submitting  question  3  of  the  spe- 
cial verdict,  inquiring  whether  the  negli- 
gence of  the  defendant  constituted  the  proxi- 
mate cause  of  plaintiff's  injury,  the  term 
"proximate  cause"  was  defined  In  accordance 
with  the  decisions  of  this  court  The  defi- 
nition, however,  was  not  repeated  In  sub- 
mitting the  question  relating  to  contributory 
negligence.  That  the  jury  had  some  diffi- 
culty In  understanding  their  duty  with  ref- 
erence to  that  question  is  evidenced  by  tbe 
fact  that  on  two  different  occasions  they 
called  upon  the  court  for  further  instructions 
with  reference  thereto.  During  the  colloquy 
between  tlie  jury  and  the  court,  the  trial 
judge  said: 

"Now  a  cause  in  order  to  be  a  proximate 
cause  mast  first  of  all  be  a  real,  acting  cause, 
one  that  takes  effect,  that  is  the  first  thing;  it 


likewise  must  have  been  tibe  cause  of  the  result 
without  any  outside  cause  coming  In  to  Inter- 
fere and  produce  the  result;  t£en,  third,  it 
must  be  a  cause  which  the  person  responrible 
for  it  ought  reasonably  fimsee  might  produce 
some  such  result" 

The  last  saitence  above  quoted  la 
signed  as  error  because.  It  la  contended,  that 
to  be  a  proximate  cause  "it  must  be  a  cause 
which  the  person  responsible  for  It  ought 
reasonably  foresee  mi^t  probably  produce 
some  such  result"  It  is  true  that  a  correct 
statement  of  the  rule  requires  the  word 
"probably"  to  occur  between  the  words 
"might"  and  "iffoduca"  Meyer  v.  Milwau- 
kee E.  R.  &  U  Co.,  116  Wis.  340,  93  N.  W.  6; 
Feldscbneider  v.  Chicago,  M.  &  St  P.  Ry. 
Co.,  122  Wis.  423.  99  N.  W.  1034.  But  by 
the  omission  of  that  word,  under  the  cir- 
cumstances, the  appellant  was  not  preju- 
diced. This  statement  was  made  by  the 
court  with  reference  to  plaintiff's  contribu- 
tory neglig^ce,  and  permitted  the  Jury  to 
find  him  guilty  fit  contributory  nei^gence 
if  he  ought  reasonably  to  have  foreseen  that 
his  conduct  might  produce  some  such  result 
even  though  it  might  not  "probably''  pro- 
duce such  result  The  error  really  gave  the 
Jury  too  broad  rather  than  too  narrow  a 
latitude  In  construing  plaintiff's  conduct  as 
contributory  negligence,  and  was  error  prej- 
udicial only  to  the  plaintiff. 

[11  i  We  are  given  more  trouble  however, 
by  the  following  phrase  in  the  above-quoted' 
Instruction,  nam^: 

"It  likewise  must  have  been  dw  etase  of  the 
result  without  any  other  outside  cause  coming 
in  to  interfere  and  prodaee  tbe  rcsolt.** 

This  is  not  a  correct  statement  It  Is  not 
necessary  that  a  proximate  cause  should  be 
the  cause  of  tbe  result  without  any  other 
outside  cause  coming  in  to  interfere  and 
produce  the  result  This  would  preclude  the 
possibility  of  fixing  a  proximate  cause  where 
two  acts  of  negligence  concur  to  produce  an 
injury.  It  not  Infrequently  happens  that 
injury  results  from  two  Independent  negli- 
ge acts,  but  for  either  of  which  the  Injury 
would  not  occur.  Under  sncb  circumstances, 
it  is  held  that  ^ther  wrfmgdoer  whose  oeg- 
Ugent  act  concurs  to  produce  the  injury  is 
llaUe  tbwetot.  Mehegau  v.  Faber,  IfiS  Wis. 
645,  149  N.  W.  397;  Pennell  T.  Blunely 
Products  Co.,  109  Wis.  196,  149  N.  W.  769; 
ElUs  T.  Chicago  &  Northwestern  Bailway 
Co..  167  Wis.  392,  167  N.  W.  1018.  Under 
such  drenmstances,  the  negligent  act  of  each 
nxongdoer  constitutes  a  proximate  cause. 
If  it  were  true  that  the  "proximate  cau»t< 
must  be  the  cause  of  the  result  without  any 
other  outside  cause  combig  In  to  interfere 
and  produce  the  result"  then  under  such  tAr- 
cumstances  the  negllgoit  act  of  nether 
wrongdoer  constltnteH  a  proximate  cause. 
I  The  language  quoted  was  addressed  to  the 
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JiuT  in  connection  wlOi  Ute  qaeatlon  rdaUng 
to  plaintiff's  contribatory  negUgence,  and  Its 
nataral  import,  as  so  need,  was  to  conv^  tbe 
Impression  that,  in  order  to  find  the  plain- 
tiff goUty  of  negligence  which  proximate 
ctntributed  to  the  injury.  It  was  necessary 
to  find  that  his  negligence  was  the  cause  ot 
tbe  Injury  withont  reference  to  any  other 
cause,  and  woold  exclude  the  negligence  of 
tbe  defendant  itself,  and  having  already 
found  the  defendant  negligent,  they  could  not 
also  find  tbe  plaintiff  negligent.  We  think 
the  use  ot  this  language,  under  the  circum- 
stances, was  clearly  error,  fOr  which  the 
jDdgment'iouBt  be  reversed. 

Complaint  is  also  made  because  the  damag- 
es are  excesidve  and  because  the  court  au- 
thorized the  jury  to  Include  in  the  damages 
reasonable  compepsatlon  for  future  loss  of 
earnings,  pain,  aiul  suffering  proximately  re- 
salting  from  the  Injury.  In  view  of  tbe  fact 
that  there  must  be  a  new  trial,  it  is  unneces- 
sary to  discuss  at  length  tbe  questions  thus 
raised,  and  we  will  do  no  more  than  say  that 
tbe  evidence  justified  the  assessment  of  fu- 
ture damages,  although  we  think  the  amount 
of  damages  assessed  is  exceedingly  liberal, 
and  we  would  be  much  better  satisfied  with 
a  considerably  amaller  amount  It  is  not 
necessary  for  us  to  determine  whether  they 
are  exces^ve. 

Judgment  revwsed,  and  cauM  remanded 
for  a  new  trial.  , 

8IBIBECKBR,  O.  J.,  took  no  part 


SlIMONS  at  al.  v.  DOWD  «t  at 

{Supreme  Court  of  North  Dakota.    Dee.  6^ 

1921.) 

fSvUdbu*  by  the  Oourt.) 

SUpalattoas  «=»I8(I)— Clalii  for  hall  Inaraace 
held  to  balDAfl  to  erap  owier. 

M.  had  been  the  owner  of  certain  lands  sub- 
ject to  liens  of  mortgages  and  a  judgment.  The 
mortgages  were  foreclosed.  The  judgment  cred- 
itor <D.)  took  assignments  of  the  sheriff's  cer- 
tificates, and  at  the  expiration  of  the  period  of 
redemption  took  sheriff  deeds.  M.  continued  in 
poBsesBion  and  sowed  crops.  Hia  grantees 
brought  actions  to  determine  adverse  claims 
to  the  land.  In  these  actions  D.  answered,  set- 
ting up  no  claim  to  the  crops  and  no  daim  for 
the  value  of  the  use  and  occupation.  The  crops 
were  destroyed  by  hail  in  July.  la  August  and 
September  judgments  were  entered  in  the  ad- 
verse claims  actions  in  favor  of  the  defendant 
D.  without  a  disposition  of  the  claim  for  hail 
insarance,  bat  with  the  specific  understanding 
that  Mi.  would  be  permitted  to  harvest  auch 
crops  as  remained.   It  is  Add: 

Where  crops,  sown  by  one  whose  possession 
is  continaous,  have  been  destroyed  by  hail  dur- 


T.  I>OWI>  261 

N.W.) 

ing  the  period  of  his  poasesaion.  and  where  all 
claim  to  title  is  stipulated  in  favor  of  another 
as  owner  On  condition  that  the  possessor's 
claim  to  the  crop  is  recogidxed,  tiie  d^im  for 
hail  insurance  belongs  to  the  owner  ot  the  crop. 

Ap[>eal  ftom  District  Court,  Williams 
Cotmty;^  Frank  B.  Flak,  Judge; 

Action  by  N.  W.  Simons  and  others  against 
MDo  B.  Dowd  and  others.  Jtidgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

B.  H.  Bradford,  of  Minot  for  appellants. 
Graven  &  Converse  and  John  J.  Murphy, 
all  of  Wllllston,  for  respoidenta. 

BIBDZELL,  J.  This  is  an  ai^)eal  from 
a  Judgment  In  favor  of  the  plaintiffs  la  an 
action  brought  to  restrain  certain  of  the 
defendants  from  paying  hail  insurance  to  the 
defendant  Milo  B.  Dowd.  The  facts  neces- 
sary to  be  stated  are  as  follows :  The 
defendant  Dowd  was  the  owner  of  a  judg- 
ment of  aboQt  $7,000  against  one  L.  A.  Mc- 
Ginnlty.  See  Dowd  v.  McGinnlty,  SO  N.  D. 
SOS,  152  N.  W.  624.  Prior  to  the  transactions 
direcUy  Involved  in  this  litigation  McGin- 
nlty had  been  the  owner  of  lands  upon  which 
this  judgment  was  a  lien.  McGinnlty  had 
also  given  mortgages  on  the  lands  which  had 
been  foreclosed  in  two  proceeding)?,  each  em- 
bracing different  tracts.  Dowd,  within  tbe 
year  of  redemption  from  these  mortgage 
foreclosures,  obtained  assignments  of  the 
slieriff*a  certificates  of  sale,  and,  at  the 
expiration  of  the  period  for  redemption,  ob- 
tained sheritTs  deeds.  This  was  all  com- 
pleted before  the  banning  of  the  cropping 
season  of  1919 — one  deed  Issuing  in  Novem- 
ber 1918;  the  other  March  3,  1919. 

During  tbe  period  of  the  litigation  between 
Dowd  and  McGinnlty  which  resulted  in  the 
judgment  in  Dowd's  favor,  McQlnnlty  trans- 
f^red  or  sold  his  property  so  that  it  ap- 
peared of  record  in  the  name  of  his  brother. 
Frank  McGinnlty,  and,  through  leases,  the 
right  of  possession  was  In  his  (L.  A.  Mc- 
GIddI^'s)  wife  as  tenant  The  personal 
property  was  transferred  to  certain  creditors, 
among  Whom  were  some  of  the  plaintiffs,  and 
they  resold  or  retransf erred  it  to  Mrs.  Mc- 
Ginn ity. 

After  the  sheriff's  deeds  were  issued  the 
McGinnltys  continued  to  farm  the  lands  dur- 
ing the  season  of  1919.  Certain  actions  were 
brought  in  April  by  Frank  J.  McGinnlty  and 
Nellie  McGinnlty,  wife  of  L,  A.  McGinnlty,  to 
determine  adverse  claims  to  tbe  lands.  One 
of  these  autious  was  tried  In  August,  1919,  ou 
stipulated  facts,  and  Dowd  was  successful. 
After  tbe  submission  of  this  case  to  tbe 
court,  the  other  action  came  ou  for  bearing, 
and  plaintiff's  coimsel  announced  that  he 
could  see  nothing  to  attack  In  the  foreclosure 
proceedings  through  which  the  defendant 
Dowd  claimed,  and  that  he  had  no  evidence 
to  offer.    The  defendant  objected  to  a  dip 
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missal  o£  the  action  and  afAied  tor  an  affirm- 
ative decree  qnletlns  UUe.  It  was  then 
undentood  that  the  pUUntUTa  attorn^  would 
Bdpnlate  for  the  oitry  ot  a  Judgmmt  In 
favor  of  Dowd.  The  matter  was  not  oon- 
eluded,  however,  that  da^,  and  the  day  fol- 
lowing defendant's  oonnael  requested  the 
plalntUTa  attorney  to  sign  a  BtlDOlatlon  for 
Judgment  At  that  time  plalntifTs  counsel 
objected  on  the  ground  Qiat  the  McOinnltys 
had  put  in  the  crc^,  that  whatever  crop  was 
thei%  belonged  to  them,  and  that  they  should 
not  be  disturbed  on  account  of  it  Counsel 
testifies  that  there  was  in  fact  an  under- 
standing reached  that  the  m>p  was  to 
go  to  McOinnltys.  The  d^endant's  attorney, 
however,  while  admitting  that  the  McGln- 
nltys  were  to  be  permitted  to  barrest  sudi 
crops  as  renmtned,  further  testified  that  he 
stated  to  plaintiffs'  counsel  that  the  crops 
were  no  good,  that  they  had  been  hatted  out 
twice,  that  they  would  never  be  cut,  and 
that  the  defendant  Dowd  would  not  waive 
any  il^ts  to  possession  of  tbe  land,  nor 
any  right  to  anything,  upon  which  counsel 
signed  the  stipulation  for  tbe  entry  of  Judg- 
ment This  was  about  the  middle  of  August, 
1910,  and  the  Judgments  In  the  two  actions 
were  entered,  one  In  Ai^st,  and  one  in 
S^ttemtier. 

It  appears  that  in  July,  1919,  there  were 
two  hailstorms,  which  damaged  the  crops 
growing  upcHi  the  lands  in  question.  Tb9 
losses  were  adjusted,  with  the  partldpatlon 
of  the  UcGlnnltys,  at  100  per  cent.,  and  In 
the  course  of  time  a  hail  Insurance  warrant 
for  $3,115,  payable  to  the  order  of  Dowd, 
was  sent,  care  of  the  clerk  of  the  court,  and 
It  la  tUs  fund  that  Is  In  Utigatton  here. 
Dowd  claims  It  by  virtue  of  the  ownership  of 
the  lands,  and  the  plalutUfs  daim  It  through 
assignment  from  the  McGInnltys,  aud  by  vir- 
tue of  the  lattw's  alleged  ownershtp  of  the 
crop. 

The  appellant  contends  for  two  main 
isopoaltlons :  (1)  ^Riat,  as  Dowd  owned  the 
land  at  the  time  the  crops  were  destroyed, 
and  as  McGinnlt7  had  no  lawful  rl^t  there- 
in, he  (Dowd)  was  the  owner  of  the  crops; 
and  ^  that  the  plaintiffs  are  not  In  a 
position  to  assert,  equitably,  any  right  to  the 
Insurance. 

Ttiere  can  be  no  doubt  that  Dowd  was  the 
owner  of  the  land  at  the  tln<e  the  crops  were 
put  In  and  for  the  entire  period  oovered  by 


this  oonttOTersy.  The  two  Judgments  altered 
after  the  crops  were  destroyed  are  conclusive 
to  this  effect  But,  If  it  be  conceded  that  the 
ownerdilp  of  tbe  crops  would  ordinarily  f<4- 
low  the  owner^p  of  the  land  <and  upon  this 
we  express  no  opinion),  on  the  record  before 
us  we  are  of  tl^  ophiion  that  it  does  not 
f<^low  that  Dowd  was  entltted  to  the  in- 
surance. The  libiGinnitys  bad  been  long  In 
possession  of  flte  land.  It  was  being  taken 
from  them  through  foreclosure  proceedings. 
It  seems  that  to  test  the  validity  of  these 
proceedings  Our  had  brought  the  actions  to 
determine  adverse  claims.  Dowd,  li\  answer- 
ing, merely  asked  that  he  be  adjudged  to  be 
the  owner  In  fee,  and  that.  If  the  foreclosures 
upon  which  his  title  was  based  should  be 
decreed  invalid,  he  be  adjudged  to  be  the 
owner  of  the  mortgages  foreclosed.  These 
actions  were  brought  early  in  t^e  spring  and. 
In  the  very  nature  of  the  situation,  a  contest 
was  Invited  to  determine,  not  merely  the 
title,  bnt  the  right  to  possession,  including 
the  right  to  the  crops.  Dowd  did  not  see  fit 
to  assert  at  this  early  date  any  claim  to  the 
crops,  neither  did  he  seek  recovery  for  the 
use  of  the  occupation,  as  he  might  well  have 
done.  Section  8145,  Complied  Laws  of  1913. 
At  the  time  these  actions  were  being  settled 
In  Ai^nat,  the  crops,  had  they  be^  standing, 
would  have  been  practically  mature;  but 
th^  had  been  destroyed  by  hall.  This  fact 
was  adverted  to  by  Dowd's  attorney,  and  It 
was  assigned  as  a  reason  why  SIcGInnltys 
should  stipulate  unconditionally  for  the  entry 
of  JudgnMit  In  Dowd's  favor.  At  that  time 
the  further  assurance  was  given  that  such 
crop  as  remained  mi^t  be  harvested  by 
them.  It  is  clear  to  our  mind  that  there  was 
then  no  thought  of  any  hail  insorance,  and 
it  is  equally  clear  that  the  only  Interest  that 
McGInnltys  were  claiming  was  the  crops,'  and 
ttiat  Dowd  conceded  tbe  claim.  In  view  of 
these  facts,  the  ball  Insurance  must  be  held 
to  b^ong  to  the  McGInnltys.  It  has  hem 
properly  subject  to  the  paymoit  of  both  the 
flat  tax  and  the  indemnity  tax  against  the 
land. 

It  follows  that  the  Judgment  appealed 
from  must  be  affirmed. 
It  is  so  ordered. 

CBRISTIANSON,  BRONSON,  and  BOB- 
INSON,  JJ.,  concur. 
GRACE,  0.  J.,  ctmcurs  In  the  result 
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WILSON  V.  CITY  OF  FAROO  et  ftl. 

(Sapreme  Court  of  North  Dakota.   Not.  17. 
1921.) 

(Syllabus  ly  the  Court.} 

CoHiis  «=>I02(I)— StatMte  may  not  be  held 
uacoRitltutloiULl  anlaes  fear  Sapreme  Coart 
Jadgee  »o  decide. 
This  action  inTOlves  the  conetitatioiialitr 

of  chapter  122,  Laws  1^. 
It  is  held: 

Inasmach  as  two  of  the  judces  of  the  Sa- 
preme Court  are  of  the  opinion  that  the  act 
does  not  violate  kdj  proTision  of  the  state  Con- 
stitution, it  cannot  be  said  that  the  act  is  un- 
constitutional aa  violative  of  the  state  Conatl- 
tutioD,  in  view  of  section  89  of  the  Constitu- 
tion &9  amended  (article  25,  p.  603,  Laws  1919), 
whidi  provides  that  in  no  caae  shaU  any  leg- 
ialatire  enactment  or  lav  oi  the  atete  of  North 
Dakota  be  declared  oneonstitntional  nnlesa  at 
leaat  fotu  of  the  jndtea  of  the  Supreme  Conrt 
BO  decide. 

Appeal  from  District  Court,  Oaas  Coimty; 

A.  T.  Cole,  Judge. 

Action  by  Stewart  Wilson  against  the  City 
of  Fargo  and  others,  to  restrain  a  proposed 
special  election  in  auiii  dty,  and  from  an  or- 
der overralinff  a  demurrer  to  the  complaint, 
defendants  appeaL  Beraraed  and  dismissed. 

W.  H.  Shure,  City  Atty.,  of  Fargc^  and 
Gerarge  B.  Wallace,  a£  Bismarck  (B.  F.  Spald- 
ing, of  Fargo,  and  WllUam  Lonke,  Atty.  Gen., 
of  counsel,  for  appdlantsL 

Bngenid,  Dlvet,  Kelt  &  Fram^  of  Fargo, 
for  respondent. 

GRACE,  C.  J.  This  is  an  appeal  from  an  or- 
der of  the  district  court  of  Cass  County  over- 
ruling  a  demurrer  to  a  complaint  The  ac- 
tion is  said  to  be  a  frigidly  one,  brought  by 
the  plaintiff  as  a  taxpayer  on  his  own  behalf, 
and  for  all  persons  similarly  situated,  to  re- 
Btraln  a  proposed  special  election  .in  the  dty 
of  Fargo,  called  pursuant  to  chapter  122,  See- 
floQ  Laws  of  1921,  which  makes  certain 
amendments  to  an  amendatory  act  relating 
to  the  exemption  of  property  from  taxation, 
and  which  also  provides  for  limitation  of  tax 
levies  in  that  political  subdivision,  which  are 
authorized  to  exceed  the  limitations  specified 
In  said  chapter  by  25  per  cent,  upon  author- 
ization by  a  majority  of  the  electors  voting 
at  a  ai)ecial  election.  The  plaintiff  asserts 
his  right  to  restrain  the  holding  of  an  elec- 
tion on  the  theory  that  chapter  122  la  uncon- 
stitutional. Several  constitutional  objections 
are  advanced,  but  the  principal  one  and 
those  we  shall  consider  are  as  follows,  vlz.: 
That  during  the  passage  of  the  bill  the  pur- 
pose was  changed  in  violation  of  section  58 
of  the  Constitution,  which  provided  that  no 
bill  shall  be  so  altered  and  amended  on  its 
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passage  to  either  House  as  to  change  Its  orig- 
inal purpose;  and  that  the  bill  embraced 
mort  than  one  subject.  In  violation  of  section 
61. 

We  are  impelled  to  give  a  thorough  con- 
sideration to  and  an  ext«ided  analysis  of  the 
statute,  In  order  to  arrive  at  what  we  brieve 
is  the  true  status  as  to  the  validly  of  the 
statute,  as  such  validity  Is  challenged  by  the 
two  provisions  of  our  Constitution  above 
mentioned. 

Chapt^  223  of  the  Sessi<m  Laws  of  1919 
and  chapter  122  of  the  Session  Laws  of  1921 
are  both  ammdmeots.  and  have  become  part 
of  an  orl^nal  act,  viz.  that  of  revenue  and 
taxation.  This  fact  Is  of  impwtance,  and 
must  be  k^t  in  mind  while  considering  the 
constitntlonaUty  of  the  act  under  cmsld^a- 
tion  with  ref^oioe  to  the  sections  qf  the 
Oonstltutiai  hravinhefore  mentioned.  The 
(wiginal  revalue  and  taxation  act  was  ap- 
proved by  tlw  Legislature  of  the  atate  of 
North  Dakota  on  March  11, 1890.  It  Is  chap- 
tear  132  of  the  SeHdou  lAws  of  that  year.  It 
ccnuists,  «8  thns  enacted,  of  109  sectloms,  all 
of  wfaidi  are  retire  to  l^e  B<d>Ject  ctf  reve- 
nue and  taxation.  Section  6  thereof  dealt 
with  aemptim  f»aa  taxaUffli  of  personal 
property.  Seetlon  98  thereof  dealt  with  the 
Umttatlon  of  taxes  by  the  corporate  anthw- 
Ities  of  various  political  snbdlvlsl(Mi8. 

It  appeara,  therefore,  that  the  tax  exemp- 
tioQ  Bectlfm  and  the  section  relative  to  the 
Bmltatifm  of  taxatim  were  a  part  of  the  orig- 
inal act  at  1890.  Without  tracing  every  step 
in  its  Bubseauent  history,  suffice  it  to  say,  the 
original  revenue  and  taxation  act  Is  found  In 
G.  L.  1913,  largely  in  Ifai  iniglnal  form,  as 
chapter  84. 

Section  5  of  the  original  act  became  In'  sub- 
stance section  2078  of  chapter  S4,  and  section 
98  of  the  original  act  became  in  substance 
section  2148  of  that  chapter.  Section  2078 
was  amended  by  chapter  223  of  the  Session 
Laws  of  1919.  That  chapter  re-enacted  that 
section  which  then  passed  out  of  existence 
and  ceased  to  exist  except  as  to  past  trans- 
actions, and  chapter  223  displaced  it  as  part 
of  the  rev«iue  and  taxation  act 

The  flrst  contention  Is  that  the  purpose 
of  the  act  (chapter  122)  was  dianged  during 
its  [>as8age  In  the  L^slature.  We  believe 
when  this  contention  Is  closely  examined  it 
will  be  found  to  contain  no  great  merit  A 
casual  glance  at  this  diapter  might  give  the 
Impression  that  its  purpose  was  twofold,  in 
that  It  refers  to  exemption  from  taxation 
and  limitation  of  taxation.  But  a  careful 
consideration  of  the  tiUe  a,nd  of  the  whole  of 
the  act  leads  to  the  conclusion  that  the  whole 
subject  or  object  of  the  act  is  taxation.  Ex- 
emption frcHu  taxation  and  limitation  of  tax- 
ation are  not  incongruous  terms.  They  re- 
late to  the  same  subject  or  object,  to  wit, 
taxation,  and  It  Is  our  view  that  the  change 


^ssFor  other  caws  see  mud«  tople  sad  KBY-NVMBSR  In  all  Kay-Nutabered  Dlsesti  sad  Iiidezw 


Digitized  by 


Google 


2G4 


1S6  NOBTHWESTEBN  BIBPORTEB 


in  the  bill  during  its  passage  which  related 

to  taxation,  did  not  change  the  purpose  of 
the  bill,  for  It  seems  clear  that  chapter  122 
relates  to  no  other  subject  or  object  than  tax- 
ation. 

As  to  the  second  contention,  that  the  act 
contravenes  section  61  of  the  Constltatlon,  It 
may  be  observed  that  chapter  223  relates  to 
the  subject  of  taxati<m.  It  is  true  that  the 
term  ''exemption"  is  there  used,  but  its  use 
relates  exclusively  to  the  subject  of  taxation. 
If  the  term  "exonptiou"  appearing  there  re- 
ferred to  the  homestead  exemption  as  defined 
by  law>  or  to  that  part  of  a  debtor's  jffoperty 
exempt  as  against  the  dalttis  <tf  creditors, 
then  that  term  would  not  relate  to  the  sub- 
ject of  taxation,  and  It  would  not  In  that  case 
be  congruous  with  the  term  "llmitaUon  of 
taxation."  But  such  is  not  tiie  fact  All  of 
chapter  223  and  all  of  chapter  122  relate  ex- 
duslvely  to  the  subject  of  taxatimi,  and  the 
terms  of  both  we  bdiere  are  congruous.  As- 
suming that  chapter  223  is  an  original  act 
— whldi  it  is  not,  but  an  amendatory  act 
only — ^It  would  seem  that  the  amendment, 
(diapter  122,  is  germane  to  the  subject  of  that 
act  (taxation),  and  within  the  title  of  it. 

There  is  anottier  view  Uiat  may  be  mea- 
tloned.  Chaptw  122  Is  not  an  amoidment  of 
an  act,  but  an  amendment  ot  an  amendment. 
This  fact  con^Ucates  the  situation,  and  we 
have  been  able  to  find  no  case  similar  In  this 
respect  Taking  chapter  34  as  the  original 
act  relative  to  revenue  and  taxation,  and 
regarding  diapters  223  and  122  as  In  effect 
amendments  thereof — for  each  has  become  a 
part  thereof,  and  are  additional  and  supple- 
mentary of  It — we  think  the  rule  would  apply 
that,  If  the  subject  or  object  matter  of  the 
amendment  Is  germane  to  the  subject-matter 
of  the  original  act  (chapter  34),  and  within 
the  title  thereof  (revenue  and  taxation),  It  is 
sufficient.  In  State  v.  Fargo  Bottling  Works, 
19  N.  D.  409,  124  N.  W.  387,  26  L.  B.  A.  (N. 
S.)  872,  it  in  substance  was  held  that— 

"It  the  subject-matter  of  lAapter  187  [an 
amendment]  is  germane  to  the  subject  of  tho 
law  of  1890  [the  orl^al  act]  and  ia  fairly 
within  the  title  of  that  act.  its  title  ia  sufficient, 
whether  or  not  it  wonld  b«  so  standing  alone." 

It  would  seem  quite  clear  that  all  of  <Siap- 
ter  122  Is  germane  to  the  subject-matter  of 
chapter  34,  the  original  act,  and  within  the 
title  of  that  act,  to  wit,  revalue  and  taxation. 
That  principle  is  Illustrated  by  other  deci- 
sions of  this  court. 

In  School  District  No.  94  T.  King,  20  N.  D. 
618,  127  N.  W.  515.  the  constitutionality  of 
chai'ter  100  of  the  Laws  of  1907  was  chal- 
lei^jed  on  the  ground  that  It  contravened  scc^ 
tion  61  of  the  Constitution.  The  act  of  1907 
was  one  to  amend  section  949  of  the  Bevlsed 
Codes  of  1905,  whicih  was: 

"An  act  to  provide  for  a  uniform  system  of 
free  public  schools  throughout  the  state  and 


prescribe  penalties  for  -violation  of  the  provi- 
sions thereof." 

In  that  case  part  of  the  aibendatory  act 
did  not  affect  the  rights  of  the  plaintiff  or 
any  of  the  inhabitants  of  the  district  This 
portion  of  that  act  conferred  authority  upon 
the  county  commissioners  to  attach  certain 
portions  of  the  school  district  to  a  school  dis- 
trict of  another  county.  But,  had  the  rights 
of  plaintiff  been  affected  by  that  provision.  In 
view  of  the  construction  placed  on  the  re- 
mainder of  the  amendmait  by  the  court 
there  would  seem  to  be  no  doubt  that  the 
court  would  have  upheld  the  constitutionality 
of  the  act  In  this  respect,  for  the  same  rea- 
sons that  it  held  that  the  remainder  of  the 
amendmrait  was  within  the  original  act  The 
court  there  said  with  reference  to  the  amend- 
moit: 

"The  title  of  the  act  of  1890  [the  original 
act]  Is  sufficiently  broad  and  comprebenaiTe 
to  include  section  170  of  that  act  whl<^  was 
the  same  aubstantially  as  section  949,  until 
amended  in  1907.  The  general  subject  of 
public  schools  includes  the  division  of  sdiool 
districts." 

So  In  this  case  it  can  with  as  much  reason 
be  said  that  the  title  of  the  original  revenue 
and  taxation  Act  of  1890  above  mentioned, 
now  chapter  34  of  O.  L.  1913,  Is  snfllciently 
broad  and  comprehensive  to  include  chapter 
122,  for  all  that  Is  In  the  latter  relates  to 
taxation,  and  to  no  otiber  subject.  Beasoning 
of  somewhat  similar  nature  Is  contained  In 
State  v.  Fargo  Bottling  Works,  19  N.  D. 
396,  124  N.  W.  387,  26  Ia  B.  A.  (N.  S.)  872. 
and  Erlckson  v.  Cass  County,  11  N.  D.  494,  92 
N.  W.  841.   In  the  latter  case  it  was  said: 

"The  Supreme  Court  of  Missouri,  in  constru- 
ing a  conatitutional  provision  of  that  state 
in  all  reapects  like  section  61,  supra,  in  the 
City  of  St.  Louia  v.  Tiefel,  42  Mo.  B78-C90. 
said:  'While  the  clause  was  embodied  in  the 
organic  law  for  the  protection  of  the  state  and 
the  Legislature,  It  was  not  designed  to  be  un- 
necessarily restrictive  in  its  operation,  nor  to 
embarrass  legislation  by  eompeUing  a  needless 
multiplication  of  separate  bills.  It  was  only 
the  intention  to  prevent  the  conjoining  in  the 
same  act  of  incongruous  matters  and  of  sub- 
jects having  no  legitimate  connection  or  rela- 
tion to  each  other.  It  the  title  of  an  origTnal 
act  Is  sufficient  to  embrace  the  provisions  con- 
tained in  an  amendatory  act,  it  wSl  be  good,  and 
it  need  not  be  inquired  whether  the  title  of 
the  amendatory  act  would  of  itself  b«  suifficient 
Brandon  v.  SUte.  16  Ind.  197.*  State  v.  Head, 
71  Mo.  287,  is  to  the  same  effect  The  Con- 
stitution  of  Indiana  contains  provisions  almost 
identical  with  Section  61  and  64.  The  Supreme 
Court  of  that  State,  in  Brandon  v.  State,  16 
Ind.  107,  held  that,  if  the  tiQe  of  the  original 
act  is  sufficient  to  embrace  the  provision  in 
question,  it  is  unnecessary  to  inqnire  whether 
the  title  of  the  amendatory  act  would  of  itself 
be  sufficient  See.  also.  State  v.  Bowers,  14 
Ind.  195.  Also,  Shoemaker  v.  Smith,  87  Ind. 
122.  The  last  case  is  important  in  holding  that 
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the  different  proTiriona  contained  In  different 
sections  of  an  act,  all  luTing  a  common  sub- 
ject, are  not  to  be  regarded  as  so  many  differ- 
ent subjects,  but  as  having  reference  to  only 
oDe  general  subject.  See,  also,  Improvement 
Co.  V.  Arnold,  46  Wis.  214-226.  49  N.  W.  971; 
Fhillipa  T.  Town  of  Albany,  28  Wis.  340; 
Wheeler  t.  State.  28  Ga.  0." 

There  Is  another  prlndide  tbat  applies.  It 
is  stated  In  36  Cyc.  1014,  as  fcdlows: 

"Statutes  are  generally  valid  with  titles  rea- 
sonably apt  concerning  taxes." 

In  sapport  of  this  jwindlple  In  note  99  are 
cited  a  long  list  ct  cases  from  various  states. 
It  is  also  to  be  noticed  tiiat  the  sections 
amended  1^  chapter  iSSi  are  set  forth  at 
length,  as  well  as  all  that  rdates  to  limita- 
tion of  taxation,  and  that  at  13ie  bead  of  the 
chapter  are  two  words,  exraiptlon  and  Umlta- 
tion.  all  of  which  sbow  there  was  no  decep- 
tion, surprise,  or  fraud  possible  In  the  pas- 
sage thereof. 

"The  courts  in  a  long  series  of  cases  have 
enunciated  the  general  prindple  that  the  pre- 
sumption is  in  fuTor  of  the  constitutionality  of 
the  statute.  This  ptindple  has  been  expressed 
in  many  different  forms.  It  has  been  declared 
that  in  no  doubtful  cases  should  the  court  pro- 
nounce legislation  to  be  contrary  to  the  Consti- 
tution;  tbat  to  doubt  tbe  conatftuttonality  of  a 
law  Is  to  resolve  such  doubt  in  favor  of  its 
validity;  that  all  statutes  are  of  constltntionBl 
validity  unless  they  are  shown  to  be  invalid; 
and  that  the  courts  will  resolve  every  reason- 
able doubt  in  favor  of  the  validly  of  the  en- 
actment. It  has  been  said  that  every  intend- 
ment is  in  favor  of  its  validity,  and  that  It  must 
he  presumed  constitutional  unless  Its  repug- 
nancy to  the  Constitution  clearly  appears  or 
Is  made  to  appear  beyond  a  reasonable  doubt; 
that  it  is  only  when  its  Invalidity  is  made  to 
appear  clearly  and  plainly  and  in  sudi  manner 
as  to  leave  no  reasonable  donbt,  that  tbe 
courts  will  declare  it  unconstitutional.  Svery 
reasonable  presumption  must  first  be  indulged 
in  favor  of  the  validity  of  the  act  The  opin- 
ion has  been  expressed  that  the  conviction  re- 
quired to  overcome  the  presumption  in  favor 
of  tbe  statute  must  be  clear  and  strong,  and 
it  has  been  said  that  a  law  should  never  be 
lightly  overthrown  or  set  aside  as  unconstitu- 
tional." 6  B.  G.  I<.  I  88,  and  notes  1  to  12; 
both  IncluiAve. 

For- the  reas(Hi8  above  stated,  among  others, 
and  resolving  <Hir  reasonable  doubts  in  the 
matter  In  favor  of  the  validity  of  dbapter 
122,  we  are  unable  to  say  that  It  Is  Invalid, 
or  that  it  is  repugnant  to  the  sections  of  the 
Constitution  above  mentioned,  and  hence  we 
think  the  plaintiff's  action  should  be  dis- 
missed. 

ROBINSON,  J„  concurs. 

KOBINSON,  J.  This  is  a  coUaslre  and 
friendly  suit  to  annual  sectlrai  2  of  House 
BlU  25  (chapter  122,  Laws  1921).  The  sec- 
tion reads  thus: 


"The  total  amount  of  taxea  levied  for  any 
purpose,  except  special  levies  for  local  improve- 
mento  and  for  the  maintenance  of  sinking  funds 
in  any  county  or  pdlitleal  subdivision  thereof  in 
any  village,  town  or  city  witliln  the  state 
shall  not  exceed  an  amount  equal  to  one-tliird 
of  the  total  combined  levies,  which  were  made 
for  the  years,  1918,  1910,  and  1920,  except 
that  school  districts  may  levy  not  to  exceed 
SO  per  cenL  in  excess  of  such  amount,  and 
provided  ttiat  any  (»unty  or  political  Bul>divi- 
sion  thereof  or  any  village,  town  or  city  may 
Increase  mcb  levy  In  the  same  proporUon  as 
the  assessed  property  valuation  increases  or 
has  increased  over  tbat  of  the  year  1919.  Pro- 
vided, however,  that  the  electors  of  any  county 
or  political  subdivision  thereof  or  any  village, 
town  or  city  within  the  state,  may  by  a  majority 
vote  authorize  a  levy  of  26  per  cent.  In  excess 
of  this  limit." 

13ie  act  was  passed  with  an.  emwgaicy 
dause.  In  the  Senate  the  vote  was;  Teas, 
87;  nays,  10.  In  the  House  ^e  vote  was: 
Yeas,  lOD;  nays,  0;  absent,  8.  Thus  tlie  bill 
was  passed  and  tbe  Utle  was  agreed  to.  The 
immediate  cause  of  the  act  was  a  ganecttl 
uproar  of  the  people  against  tlie  exwssive 
tax  levies  by  tbe  several  municipalities  of  the 
stata  In  November,  1919,  in  Towner  coun^*, 
there  had  been  a  special  election  for  the  t^- 
flce  of  senator.  The  issue  was  on  the  ecces- 
dve  tax  levies,  and  the  League  candidate  was 
defeated.  Then,  at  a  special  sesslcm  of  tlie 
Legislature  on  December  11,  1919,  there  waa 
passed  Hpuse  Bill  69  (chapter  66),  reducing 
tbe  state  tax  levies  for  the  year  25  per  cent, 
but  that  reduction  was  far  from  being  sat- 
isfactory, BO  at  tbe  general  election  held  In 
November,  1920,  the  main  Issue  continued  to 
be  on  tbe  excessive  tax  levies,  for  which  the 
Nonpartisan  League  was  held  re^XHisIble. 
The  result  was  that  the  League  was  nearly 
defeated.  In  the  Senate  and  In  the  House 
tbe  members  were  about  equally  divided. 
Then,  in  Mardi,  1921,  to  comply  with  the 
public  demand  for  a  limitation  of  the  tax 
levies,  the  bill  here  In  question  was  passed 
as  above  stated  by  the  unanimous  vote  of  the 
Senate  and  the  House.  Tbe  objection  to  the 
act  here  in  question  Is  that  tbe  title  embraces 
more  than  one  subject,  and  that  on  Its  pas- 
sage tbe  bill  was  amended  so  as  to  change 
Its  original  purpose,  contrary  to  sections  68 
and  61  of  the  Constitution.  There  are  several 
other  similar  sections  which  relate,  not  to 
the  actual  passage  of  bills,  but  to  the  manner 
of  i)asslng  them.   Thus  it  Is  provided; 

"Sec.  63.  "Every  bill  shall  be  read  three  sev- 
eral times;  but  tbe  first  and  second  readings, 
and  those  only,  may  be  upon  the  same  day." 

"Sec.  66.  The  presiding  officer  of  each  house 
shall,  in  the  presence  of  the  bouse  over  which 
be  presides,  sign  aH  bills  and  joint  resolutiona." 

Those  are  merely  roles  of  procedure  ad- 
dressed to  the  Legislature^  and  all  such  rules 
are  habitually  disregarded,  and,  though  the 
Constitution  declares  that  all  lU  provisions 
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are  mandatorr,  ft  does  not  In  substance  or 
effect  pruTlde  that  any  statute  shall  be  held 
Told  because  of  a  failure  to  observe  the  con- 
stitutional rules  of  procedure.  It  Is  true  that 
because  of  sudi  failure  the  courts  have  often 
assumed  the  power  to  declare  statutes  void, 
and  because  of  that  arrogant  assumption  we 
hare  the  recrait  amendment  that: 

"In  no  case  shall  any  legialative  enactment  or 
law  be  dedared  vnconstitutioiial  unless  at  least 
fonr  of  the  jadfes  shall  so  dedde.*'  Oonst. 
Amend.  25. 

That  amendmeat  is  a  tdrake  to  the  ooorts 
for  having  gme  too  far  In  declaring  statutes 
to  be  VK^d  because  ot  detects  In  the  tltto  or 
the  procedure.  Now  If  the  oourts  do  persist 
in  dedarlng  such  statutes  to  be  vidd,  we  ma; 
look,  tax  an  amoidment  that  no  court  shall 
have  power  to  declare  any  statute  void. 
Ehch  member  of  the  Legldature,  as  well  as 
each  Judge,  'takes  an  oath  to  auKWrt  the 
('onstltution  of  the  state,  and  faithfully  to 
discharge  the  duties  of  his  office.  In  their 
official  action,  and  especially  In  matters  of 
procedure,  the  members  of  the  Legislature 
may  err,  and  so  may  the  judges.  Neither  Is 
infallible.  Neither  has  a  right  to  assume  all 
wlsdbm  or  to  Impute  to  the  other  bad  faith 
or  a  want  of  comraon  sense.  Manifestly  it  is 
in  no  way  seemly  or  pn^r  for  a  Justice  of 
the  peace,  a  trial  Judge,  or  even  a  majority 
of  the  Supreme  Oourt,  to  override  and  de- 
clare void  a  statute  passed  by  the  Unanimous 
vote  of  the  Legislature,  and  pursuant  to  a 
great  popular  demand,  because,  forsooth,  of 
a  mere  procedural  defect  in  the  passage  of 
the  bill.  Oertaln  it  Is  the  Constitution  was 
not  framed  or  passed  with  a  view  to  annul 
sudx  acts.  It  was  framed  and  submitted  In 
1889.  The  framers  were  men  of  sudi  capac- 
ity as  are  commonly  seat  to  the  Legislative 
Assembly,  and  they  did  not  assume  to  know 
it  aU  or  to  declare  that  any  statute  should  be 
held  void  unless  passed  in  a  particular  man- 
ner. Indeed,  the  fair  inference  is  to  the 
amtrary,  because,  while  the  Constitution 
gives  the  atmve  and  several  other  rules  of 
procedure,  it  expressly  declares: 

"See.  48.  Each  house  shall  have  the  power  to 
determine  the   rules   of  proceeding.   •   •  • 

"Sec  49.  Each  house  shall  keep  a  journal 
of  its  proceedings.   •   •  ♦ 

"Sec.  60.  The  sessions  of  each  house  and  of 
the  committee  of  the  whole  shall  be  open. 
•  •  • 

"Sec.  61.  Neither  house  shall.-  without  the 
consent  of  the  other,  adjourn  (or  more  than 
three  days.   •   •  • 

"Sec.  53.  The  Legislative  Assembly  shall 
meet  at  the  seat  of  government  at  twelve 
o'clock  noon  on  the  first  Tuesday  after  the 
first  Monday  in  January,  in  the  year  next  fol- 
lowing the  election  of  the  members  thereof." 

Now,  what  If  tike  L^dature  should  be  an 
hour  or  a  day  late  in  meeUog?  What  If 
either  house  ethould  adjourn  for  more  than 


three  days  without  the  consent  ot  the  other; 
what  if  It  failed  In  any  other  respect  to  ob- 
serve the  stated  procedure?  Does  that  render 
void  an  act  that  is  passed  by  the  unanimous 
vote  of  each  house  and  a^roved  by  the  Gov- 
ernor? Sur^  all  audi  rules  of  procedure, 
whether  in  the  Constitution  or  out  of  it,  are 
addressed  to  the  members,  who  may  change 
and  vary,  or,  by  general  cmsent,  disregard 
such  rules.  The  rule  that  all  bills  shall  be 
printed  and  a  copy  laid  on  Qie  table  o(  each 
member  gives  him  full  opportunity  to  read 
and  understand  each  bill,  regardless  of  Its 
title.  The  people,  their  lawmakers,  and  their 
procedure  have  greatly  Improved  since  1889, 
when  they  swallowed  the  Constitution  in  bulk 
as  the  whale  swallowed  Jonah,  and  It  w^l 
behooves  courts  to  keep  up  with  the  march 
of  time  and  to  be  ever  ready  to  give  a  good 
reason  for  th^r  decisions.  Reason  la  the 
soul  ot  the  law,  and  when  the  reasm  of  a 
rule  ceases  so  does  the  rule  Itsdf. 
Order  reversed. 

BIRDZBIiL,  J.  ^peaking  for  tba  majority 
of  the  court).  Immediately  after  the  sobmia- 

slon  ot  this  case  the  members  of  the  court,  ree* 
ognlzing  the  practical  necessity  fOr  an  early 
decision,  carefully  consfdered  the  questions 
involved,  and  within  a  few  days  aftw  the  ar- 
guments a  tentative  oplnlMi  was  pv^ared  by 
thft  writn  of  tUs  oplnlfm.  ^nie '  coi^nrtUng 
prlncipleM  therein  stated  were  pronqitly 
agreed  to  by  a  majority  of  13ie  JudfM.  Later 
Mr.  Chief  Justice  OBACB  and  Mr.  Justice 
ROBINSON  filed  opinions  u^koldlng  the  oon- 
stltutlMality  ot  the  act  in  question.  Undw 
section  89  of  the  Oonstttution  as  amended, 
and  under  the  rule  oi  dedsion  in  sudb  cases 
announced  by  tbis  couh;  In  Daly  v.  Beery, 
178  N.  W.  104,  the  votes  of  the  two  members 
control  the  decision.  The  majority  neverthe- 
less regards  It  as  a  duty  to  set  forth  the  rea- 
aoDs  why  the  act  should  be  held  unconstitu- 
tional and  to  add  appropriate  comments  upon 
what  they  r^rd  as  the  erroneous  principles 
aivliedby  the  controlling  minority.  The  orig- 
inal proposed  (pinion  Is  as  follows : 

"This  is  an  appeal  from  an  ord^r  entered  in 
the  district  court  of  Cass  county  ovemdinff  a 
demurrer  to  a  complaint.  The  action  Is  brought 
by  the  plaintiff  as  a  taxpayer,  on  txehalt  of  him- 
self and  all  persons  similariy  situated,  to  en- 
join a  proposed  special  election  in  the  city  of 
Fargo.  The  election  was  called  pursuant  to 
chapter  122,  Session  Laws  of  1921.  This  chap- 
ter makes  certain  amendments  to  the  statutes 
relating  to  the  exemption  of  property  from  tax- 
ation, and  provides  for  the  limitation  of  tax 
levies  in  the  manner  to  be  hereinafter  stated. 
Political  subdivisions  are  authorised  to  exceed 
these  limitations  by  25  per  cent.,  however,  if 
the  proposition  is  favored  by  a  majority  vote 
of  the  electors.  It  was  to  secure  tbis  expres- 
sion of  the  voters  that  the  spedal  election 
sought  to  he  enjoined  herein  was  called.  The 
plaintUf  and  respondent  bases  his  right  to  re- 
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strain  tlie  holding  of  the  election  on  the  un- 
constitutionality of  the  statnte.  The  objec- 
tiona  urged  are:  First,  daring  the  passage  of 
the  bill,  the  purpose  was  changed  in  violation 
of  section  68  of  the  GonatitatioD,  which  de- 
cJarea  that  oo  bill  ihall  ba  ao  altered  and 
•mended  on  fta  paaaage  tfaroogli  either  home 
as  to  change  its  original  purpose;  second,  it 
was  passed  in  nolation  of  section  63,  which 
provides  that  everr  bill  most  be  read  three 
several  times;  third,  the  bill  embraces  more 
than  one  subject,  in  violation  of  section  61; 
and,  fourth,  that  the  bill  amended  and  revised 
an  existing  law  without  incorporating  the  en- 
tire section  amended  as  required  by  seed  on  64 
of  the  Constltatlon. 

"The  aet  in  qneatioD  aa  OTiginally  introdaced 
was  House  BUI  No.  2S,  entitled:  'A  bill  for  an 
act  to  amend  and  re-enact  section  2078,  the 
Compiled  I^aws  of  North  Dakota  for  the  year 
1013,  and  chapter  223  of  Session  Laws  of 
North  Dakota  for  the  year  1919,  relating  to 
the  exemption  of  proper^  from  taxation.'  The 
HouBe  Journal  shows  the  passage  of  this  bill, 
with  slight  amendments  not  at  present  material, 
bat  without  ■nffidcnt  votea  to  enict  the  emer- 
gency danse.  With  tbe  emergency  cUnse 
stricken,  the  bill  was  messaged  to  the  Senate. 
While  pending  there,  it  was  amended  by  strik- 
ing out  everytfaiug  after  the  words,  *a  bill,'  and 
insertiag,  substantially,  the  contents  which  now 
appear  as  chapter  122  of  the  Session  Laws  of 
1921.  The  title  of  tbe  inserted  measure  is  as 
(oUewa:  'A  bill  for  an  act  to  amend  and  re- 
enaet  aabaection  11  and  anbsectloa  15  of  chap- 
ter 223,  Seaslon  I^iws  of  North  Dakota  for  the 
year  1919,  relating  to  taxation  aod  more  spe- 
cifically to  the  exemption  of  property  from 
taxation,  and  providing  for  a  limitation  of  tax 
levies  upon  all  taxable  property.'  It  will  be 
seen  that  the  last  clause  of  tbe  title  introduces 
for  the  first  time  the  subject  of  the  limitation 
of  tax  levies.  Section  1  of  the  bill  deals  with 
the  subject  of  exemptions  by  amending  two 
paragraphs  or  subsectiona  of  the  pre-existing 
statute  (chapter  22S  of  the  SmsIod  Lews  of 
1919).  It  does  not  purport  to  re-enact  the 
seetioD  In  its  entirety  in  the  amended  form— 
the  remaining  paragraphs  or  subsections  of  the 
statnte  not  being  incorporated  io  the  bill.  Sec- 
tion 2  of  the  bill  embraces  a  subject-matter 
that  formed  no  part  of  the  original  bill  as  it 
passed  the  bouse.  It  limits  the  amount  of 
taxes  that  may  be  levied  in  political  subdivisions 
to  one-third  of  the  combined  levies  for  the 
years  1918-20,  and  provides  that  this  limita- 
tion may  be  exceeded  by  25  per  cent,  if  au- 
thorised by  a  majority  vote  of  tbe  electors  of 
political  subdiTisiona. 

"Beading  and  comparing  House  Bill  2S  aa 
originally  introduced  with  the  statute  whidi  it 
was  designed  to  amend,  the  purpose  of  the 
bin  is  so  dear  that  it  is  not  capable  of  being 
misunderstood.  It  was  designed  for  the  sole 
purpose  of  removing  the  exemptions  from  struc- 
tureti  and  improvements  on  agricultural  lands, 
city,  town  and  village  lota,  household  goods 
and  furnishings,  clothing,  and  person^  lielong- 
ings,  mechanics'  and  farmers*  tools.  Implements 
and  equipment.  The  Mil  was  so  framed  that 
this  diange  would  be  effected  by  droppit^  from 
tbe  law  paragraphs  or  subsections  numbered 
10  and  16,  both  inclusive;  that  is,  tbe  entire 
section  was  to  be  amended  and  re-enactedt 


omitting  tbe  subsections  embraong  the  specific 
exemptions  stated.  The  set  did  not  relate  in 
any  manner  to  the  subject  of  levying  taxes 
for  the  support  of  the  various  political  sub- 
divisions. When  the  bUl  was  amended  in  the 
Senate,  the  entire  aubjeet-matter  originallj 
contained  in  the  body  of  the  biU  was  abicken 
out,  and  there  appeared  in  Its  stead  a  re- 
statement of  two  subsections  which  would  have 
been  entirely  repealed  bad  the  original  bill 
passed.  These  are  subsections  11  and  15. 
They  relate  respectively  to  structures  and  im- 
provements on  village,  town,  and  dty  Iota  and 
to  the  tools,  implements,  and  equipment  of  the 
farmer.  The  Senate  amendment  reduced  theae 
exemptiona  in  each  instance  from  $1,000  to 
$600.  This  ii  the  only  part  of  the  bill  aa 
amended  in  the  Senate  which  deals  with  Ae 
subject-matter  contained  in  the  original  bill  as 
introduced  and  passed  in  the  House.  To  state 
tbe  matter  succinctly,  the  relation  between  the 
original  bill  as  passed  by  the  House  and  the  bUl 
as  amended  in  the  Senate,  and  as  ultimately 
paaaed  both  houses,  is  this:  The  original 
bill  would  have  repealed  entirely  the  exemp- 
tions in  favor  of  improvements,  implementa, 
and  tools,  along  with  other  ezemptlone,  where- 
as the  amended  bUl  merely  reduced  50  per  cent, 
the  exemptions  in  favor  of  the  structures  and 
improvements  and  tools,' implements,  and  equip- 
ment of  farmers.  Thus  far  the  amended  bill 
relates  to  the  same  subject  as  tbe  original  bill, 
and  the  prime  purpose  of  the  Original  bill, 
namely,  that  of  redudng  exemptions  from 
taxation,  is  not  altered.  The  amendment  mere- 
ly reflects  a  compromise  from  the  extreme 
position  of  the  original  bill. 

*^nt  the  amended  bill  also  embraces  a  sub- 
ject-matter introduced  in  the  Senate  for  the 
first  time,  and  after  the  bill  had  passed  the 
House— that  of  tbe  limitation  of  tax  levies  b7 
political  subdivisions.  There  Is  no  direct  rela- 
tionship between  the  provisions  of  law  relating 
to  the  exemption  of  items  of  property  from 
taxation  and  the  limitation  of  levies  hj  political 
•nbdiviaions.  So  f ar  aa  the  snbject-matter  is 
concerned,  it  would  have  been  as  appropriate 
to  have  tacked  tbe  levy-Umitlnf  feature  upon 
a  biU  providing  for  the  taxing  of  itinerant 
vendora  as  upon  the  bill  in  question.  There 
was  nothing  in  the  original  titie  to  the  bill  to 
convey  tbe  remotest  ides  that  under  that  titie 
the  Legislature  would  attempt  to  restrict  the 
power  of  governmental  subdivisions  in  tbe  mat- 
ter of  levying  taxes.  The  title  was  spedfic, 
not  general.  It  conveyed  no  more  bint  of 
legislation  upon  this  subject  than  of  legislatioii 
regulating  the  sslarles  of  school  teachers  or 
policemen.  If  the  limitation  on  the  power  of 
local  subdivisions  to  levy  taxes  is  endiraeed 
within  the  scope  of  the  titie  of  the  original 
bill,  or  within  the  purpose  of  the  legislation 
sought  to  be  enacted  under  that  titie,  any  sub- 
ject, however  remotely  connected  with  tbe 
public  revenues,  could  have  been  included.  Tbe 
constitutional  requirements  of  singleness  of 
subject  and  constancy  of  purpose  exist,  snd  are 
favored,  to  the  end  that  tiie  membera  of  the 
Legislature  and  the  public  may  be  apprised  of 
the  exact  character  of  pending  leglslaUon,  and 
that  every  le^slative  proposition  shall  be  con- 
sidered on  its  own  merits,  rather  than  be 
compromised  by  sn  artiSdal  attachment  to  a 
foreign  aubject-matter.   Tbe  meaning  of  these 
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conatitutiooal  proviBiona  1«  so  well  understood 
that  discussion  is  not  required  to  clarify  it. 
We  are  clearly  of  the  opinion  that  the  act  in 
question  is  void  in  eo  far  as  it  relates  to  the 
subject  of  limitation  of  levies  in  political  sub- 
divisions, both  for  the  reason  that  the  purpose 
of  the  legislation  vas  changed  daring  passage 
and  that  the  legialatioa  deala  with  two  distinct 
subjects.  These  subjects  dearly  "are  not  relat- 
ed to  a  consistent  single  purpose  reflected  in 
the  legislation  itself,  as  was  the  case  in  Great 
Northern  Ey.  Co.  v.  Duncan,  42  N.  D.  346, 
176  N.  W.  992,  These  provisions  of  the  Con- 
stitution are  mandatory,  and  it  is  the  sworn 
duty  of  the  members  of  tUs  court  to  uphold 
them.  It  foUowB  that  there  is  no  law  under 
which  the  apedal  election  may  be  held,  and 
that  the  order  appealed  from  must  be  affirmed. 

"The  effect  of  tbe  statute  in  so  far  as  it  re- 
lates to  the  question  of  exemptions  ts  neither 
involved  nor  considered,  and  no  opinion  is  ex- 
pressed thereon." 

The  opinion  o*  Mr.  Justice  EOBINSON 
argues  tbat,  because  excessive  taxes  bad  be- 
come a  political  Issue,  the  Legislature  was 
not  bound  to  observe  constitutional  require- 
ments in  the  passage  of  legislation  to  relieve 
the  sltuaU<m,  and  that,  If  bound  In  any  way 
to  observe  such  requirements,  tbe  failure  to 
do  so  should  be  overlooked  In  view  of  the 
concurrence  being  unanimous  in  one  body  and 
nearly  so  In  the  other.  The  further  argument 
In  that  opinion,  as  we  read  It,  Is  that,  as 
there  are  certain  constitutional  provisi<ms 
with  reference  to  tbe  manner  In  which  ad- 
journments may  be  taken,  eta,  which  must  of 
necessity  be  of  a  directory  character,  It  fol- 
lows that  all  requirements  as  to  the  manner 
of  passing  l^slatlon  are  directory.  It  will 
readily  be  perceived  that  this  logic  strikes 
out  of  the  Constitution  that  portion  of  the 
Bill  of  Rights  which  is  contained  in  section 
21,  and  which  reads: 

"The  provisions  of  this  Constitution  are  man- 
datory and  prohiUtory  unless,  by  express 
words,  they  are  dedared  to  be  otherwise." 

This  is  stricken  out  In  so  far,  at  least,  as  It 
has  any  application  to  legislation.  It  Is  a 
well-establlsbed  principle  of  constitutional 
law  that  the  courts  will  not  Interfere  with 
the  Legislature  in  the  performance  of  legis- 
lative functions,  nor  direct  how  they  are  to  be 
performed.  From  this  it  necessarily  follows, 
under  our  system  of  government  throu^  co- 
ordinate  brandies  that  those  who  are  Injured 
by  the  failure  of  the  Leglfdature  to  observe 
the  mandatory  requirements  laid  down  in  the 
GcmstltuUon  can  only  seek  relief  in  the  courts 
after  the  l^alatlve  act  is  completed.  If  re- 
lief be  then  denied  on  the  pretext  that  pro- 
visions whldi  are  exi^ressly  mandatory  and 
prohibitory  are  directory  merely,  the  Consti- 
tution is  reduced  to  a  mere  scrap  cf  paper. 
It  no  longer  stands  as  the  fundamental  law 
of  the  state.  Its  iMntectlre  features  are  In 
reality  but  a  "delusl(m  and  a  snare."  And  If 
the  doctrine  ot  this  opinion  Is  to  become  the 


n>n  trolling  principle  of  eonstltutttmal  law  In 
this  state,  the  Constitution  riiould  be  r^>eal- 
ed  In  toto  as  a  document  inimical  to  the  pub- 
lic welfare  on  account  of  the  false  liapeB  It 
inspires  and  the  false  security  It  ^ves  to 
Individual,  rl^ts  against  gorenunoital  cn- 
croadunent  TIm  whole  Ustory  of  onr  cm- 
stltutional  experirace  wlU  be  seardied  in 
rain  to  find  an  Instance  where  l^dative  at- 
tempts to  settle  political  Issues,  or  unanimity 
of  acticKi  on  a  given  subject  has  been  Judi- 
cially recognized  as  a  reason  tot  subverting 
the  plain  language  of  ttae  fundamoital  law. 
Has  the  day  of  actual  leglalative  su^^macy 
arrived?  Are  fbB  Bill  of  Bl^ts  and  the  Cmi- 
stitutiOQ  no  longer  "the  law  ot  the  land"? 

It  may  be  true  that  the  amendment  to  sec- 
Ooa  89  of  the  Constitution,  requiring  tbe  vote 
of  four  Judges  of  this  court  to  determine  tbat 
an  act  ot  a  l^slatlve  assembly  Is  unconstitu- 
tional evld«ices  a  desire  on  the  part  of  tbe 
people  to  acc^  more  complete  than  they 
have  In  the  past  legtslattwt  at  Its  face  value ; 
but,  by  the  v«y  fact  that  tlie  peo^e  in  the 
Constitntion  require  four  of  the  five  Judges  to 
declare  an  act  unomstitutional,  th^  recog- 
nize as  a  Judicial  function  the  determination 
of  constitutional  questi<ms.  This  court  can- 
not evade  its  grave  responsibility  under  thLs 
or  any  other  section  of  the  GonstitutI(m  by  a 
resort  to  homilies  on  the  duty  of  courts  to 
keep  up  with  the  march  of  time. 

In  passing  upon  constitutional  questions  a 
court  la  o(fl  conrse  reluctant  to  determine 
that  the  Legislature  has  transgressed  man- 
datory constitutional  provisions,  and  It 
should  never  do  so,  exc^t  where  the  viola- 
tion Is  clear.  Etven  then  It  acts  with  a  due 
sense  of  the  delicacy  of  the  situation.  It 
should  not  be  deterred  In  Its  action,  how- 
ever, the  feeling  that  it  is  unseemly  for 
It  to  declare  the  law  whidi  plainly  exists  as 
against  void  action  of  the  legislative  ass^- 
bly.  In  this  connection  a  striking  inccmsist- 
ency  is  to  be  noted  in  the  opinion  of  Mr.  Jus- 
tice ROBINSON.  It  Is  there  r^rded  as 
unseemly  for  a  court  to  uphold  the  Constitu- 
tion against  void  action  of  tbe  L^slature 
as  Involving  an  Imputation  of  "bad  ffdth  or 
want  of  common  sense"  qn  the  part  of  mem- 
bers of  the  Legislative  Assembly.  But  there 
is  no  hesitancy  In  the  same  ofdnlon  to  dedare 
that  every  m«nber  of  the  Assembly  habitual- 
ly vli^tes  his  oath  of  ofBce  through  the  fail- 
ure to  observe  constitutional  reqniremento  in 
the  passage  of  measures.  In  determining  a 
law  to  be  unconstitutUwU.  this  court  obrloos- 
ly  does  not  impugn  elUier  tbe  "good  fiiith"  or 
the  "common  sense"  of  ttie  Legislature^  nor 
does  It  evffl  inquire  into  its  motives,  but  the 
same  dignified  respect  tiiat  dictates  a  rduc- 
tance  to  interfere  with  the  actitm  ot  another 
govemmratal  d^rtmental  upon  such  a  s«i- 
ous  matter  prompts  the  majority  >of  this 
court,  at  least,  to  refrain  from  wholesale 
characterization  of  the  members  of  a  oo-ordi- 
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Date  branch  of  the  government  as  deliberate  with  regard  to  the  asaessmeat  of  property. 


perjurers. 

The  division  of  opInio(i  between  the  major- 
ity and  the  minority  membeiB  of  the  court 
upon  the  legal  principles  Involved  may  doubt- 
less best  he  illustrated  by  considering  the 
principles  stated  and  applied  in  the  opinion 
of  Mr.  Chief  Justice  GRACE.  In  that  Cfp\n- 
loa.  House  Bill  25  (which  became  chapter  122 
of  the  Session  Laws  of  1921)  is  shown  to  be 
an  amendment  (or  amendments)  of  chapter 
132  of  the  Session  Laws  of  1890,  relating  to 
revenue  and  taxation.  The  act  of  1890  was 
enUtled: 

"An  act  prescribing  the  mod«  of  making 
aHesimeDts,  and  the  levy  and  collection  of 
taxes,  and  for  other  purposes  relative  thereto." 

It  is  pointed  out  that  under  this  title  the 
L^telatore  provided  in  one  section  for  cer- 
tain exemptions  from  taxation,  and  in  an- 
other dealt  with  the  Umitaticai  of  levies  by 
political  subdivisions.  It  Is  said  that,  as  the 
original  MU  (House  BUI  25)  relates  to  tax- 
ation, and  as  tlie  completed  act  (chafer  122, 
Session  Laws  1921)  likewise  deals  with  this 
general  subject  to  the  eztoit  of  amoidlng 
parts  of  the  lav'rdating  to  revenue  and  tax- 
atlon,  the  purpose  of  the  bill  was  not  chang- 
ed daring  passage,  because  it  still  relates  to 
taxaUcn.  The  fallaer  at  tills  reasoning  we 
think  beoomes  at  once  apparent  won  coosld- 
ering  Its  logical  e(niseaaence&  In  providing 
originally,  for  instance,  as  In  diq^ter  132  of 
tba  laws  of  1890,  a  oomplete  scheme  for  Oie 
assessment,  levy,  and  collecti<ai  of  taxes,  it 
would  obviously  be  necessary  to  deal  with 
every  step  required  to  bring  about  the  ulti- 
mate craiSDnunatlQtt — mcHi^  in  the  treasury, 
raie  sdieme  would,  necessarily  emtoace  the 
manner  of  aasessmait— looking  toward  equal- 
ity, reasonable  levy — requiring  limitation, 
and  ranedles  tot  collection,  to  the  end  that 
the  scheme  may  be  complete.  It  deals  with 
subject-matter  parts  of  which  for  other  pur- 
poses are  wholly  r^ote  from  each  other. 
For  instance,  one  section  malies  the  taxes  on 
bank  stock  a  Hen  on  dividends;  another  pro- 
vides how  the  State  Board  of  Equalization 
shall  be  constituted.  One  section  authorized 
the  auditor  to  demand  a  fee  of  25  cents  for 
each  deed  or  certificate  of  sale  for  delinquent 
taxes;  another  requires  the  assessor  to  des- 
ignate the  number  of  the  school  district  In 
Which  each  person  assessed  Is  liable  for  a 
tax.  Following  the  logic  of  the  opinion  of 
the  Chief  Justice,  if  a  hill  were  introduced  to 
am^d  the  section  which  provides  that  the 
tax  on  bank  stock  is  a  lien  on  the  dividends, 
it  could  be  converted  into  an  act  changing  the 
personnel  of  the  State  Board  of  Equalization, 
and  vice  versa.  Or  if  a  bill  be  Introduced 
as  a  bill  to  amend  the  section  relating  to  the 
coonty  auditor's  duties  in  connection  with  tax 
sale  certiflcates,  It  could  be  converted  Into 
an  act  regulating  the  duties  of  assessors 


Could  it  with  any  reason  be  said  that  in  the 
instances  supposed  the  purpose  of  the  legisla- 
tion would  pot  be  changed?  The  majority 
of  this  court  is  utterly  unable  to  follow  tea- 
Bonlng  leading  td  any  other  result. 

Uow  far  would  the  reasoning  of  the  opin- 
ion of  the  Chief  Justice  cateud?  If  It  is  ap- 
plicable to  the  code  of  revenue  and  taxation 
to  the  extent  that  a  bill  introduced  for  the 
purpose  of  modifying  one  provision  of  sudi 
code  may  be  later  changed  to  modify  any 
other  provli^on  of  the  same  code  without 
change  of  purpose,  It  would  seem  equally  ap- 
plicable to  any  code.  This  holding  must  be 
further  examined  in  the  light  of  its  conse-  ■ 
qnences.  If  It  Is  followed  in  the  future  by 
two  members  of  this  court.  It  means  that 
section  58  of  the  Constitution  is  practically 
nullified  in  so  far  as  future  legislation  may 
pertain  to  our  existing  statutory  law.  In 
1895  the  Legislature  approved  the  work  of  a 
code  commission  by  passing  as  bills  seven 
codes  prepared  by  it,  each  code  b^g  embrac- 
ed in  a  separate  bill  under  an  appropriate 
title.  No  sessitxi  of  the  Legislature  has  been 
held  since  the  passage  of  these  codes  (which 
became  the  Revised  Codes  of  1895)  in  which 
bills  were  not  Introduced  to  amend  one  or 
more  sections  of  them.  If  the  rule  stated  In 
the  opinion  under  c(m&iderati(m  be  sound, 
any  act  to  amend  any  section  of  any  one  of 
these  codes  could  readily  have  been  ccmverted 
at  any  time  during  passage  into  an  act  to 
amend  any  other  section  of  the  same  code 
without  changing  its  purpose.  And  It  would 
make  no  dlfiCerraoe  how  far  remote  the  suh- 
Jec^matter  of  the  two  proposals  mlf^t  be,  so  • 
long  as  that  sahject-matter  was  appropriate- 
ly omtalned  in  the  partlctilar  code  Q%.tis,a 
MU  to  amend  a  section  vesting  certain  appoint- 
ive pow»  in  the  Governor  might  be  dianged  to 
one  regulating  the  boundaries  of  school  dis- 
tricts without  changing  its  purpose;  because, 
forsooth,  both  matters  have,  daring  the  his- 
tory of  legislation,  been  deemed  to  be  proper- 
ly Included  In  one  bill  when  a  former  Legis- 
lature undertook  the  ambitious  project  of  re- 
vising tlie  codes.  Surely  the  test  as  to 
whether 'or  not  the  purpose  of  legislaU<Hi  Is 
changed  during  passage  Is  not  whether  the 
original  bill  and  the  blU  as  passed  might  both 
be  connected  with  some  broad  subject  that 
would  make  it  pos^ble,  or  even  appropriate, 
to  deal  with  both  subjects  nnder  one  title  in 
some  conceivable  major  scheme  of  legislation. 
We  confidently  assert  that  such  a  test  Is 
without  authority  in  constitutional  commen- 
taries or  precedents.  It  practically  deprives 
section  58  of  all  the  meaning  It  ever  had.  It 
takes  from  the  people  the  protection  that  an 
observance  of  Its  requirements  would  give.  It 
makes  possible  all  the  mischief  that  this  pro- 
vision of  the  Constitution  was  designed  to 
prevent,  as  under  this  holding  most  any  in- 
nocent tiUe— innocent  because  it  serves  no* 
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tice  of  a  very  limited  Bubject'inatter  of  i»ro- 
posed  legUaatlon— is  converted  Into  a  verita- 
ble dragnet  for  drawing  Into  the  legislative 
whirlpool  a  vast  qnantl^  of  proposed  meas- 
ures of  which  the  public,  or  even  die  mem- 
bers of  the  Legislature  themselves,  can  have 
no  notice  prior  to  the  third  reading  of  a  bill. 
The  majority  <tf  the  members  of  this  court 
regard  the  deddon  as  mischlevotu  In  the 
extreme. 

The  opinion  under  consideration,  following 
much  the  same  line  of  reasoning,  also  holds 
that  the  title  of  the  act  Is  not  duplleitous 
within  section  61  of  the  Constitution.  In  our 
opinion  it  requires  no  further  discussion  to 
demonstrate  the  fallacy  of  this  holding,  but 
we  must  likewise  take  note  of  Its  conse- 
quences. Under  it  omnibus  legislation  of 
every  character  is  invited.  Members  of  the 
L^slature  can  now  constitutionally  tack  on- 
to ft  bill  relating  spedflcally  to  any  given 
subject  additional  matter  without  end,  and 
separate  proposals  without  number,  so  long 
as  they  all  r^te  to  some  broad  subject 
such  as  taxatlw,  civil  procedure,  criminal 
procedure,  or  the  like  and  the  members 
will  be  constantly  confronted  with  the  al- 
ternative of  voting  against  legislation  th?y 
desire,  or,  to  use  a  figure  applied  by  our  as- 
sociate, of  swallowing  the  act  wh<de  as  the 
whale  swallowed  Jonah.  It  was  the  purpose 
of  section  61  of  the  Constitution  to  prevait 
tlie  L^slature  from  effectively  adopting  any 
such  procedure  as  this;  but,  now  that  It  Is 
judicially  recognized,  the  clear  purpose  of 
section  61  Is  thwarted,  and  omnibus  legisla- 
tion may  well  become  the  rule.  It  Is  not  dif- 
ficult to  tack  onto  legislation  dealing  with 
one  specific  subject  other  proposals  that  may 
be  linked  with  the  first  under  some  broad 
>reneral  sabject  After  all,  how  mudi  legisla- 
tion Is  ev«r  proposed  that  is  not  In  some 
manner  related  to  something  that  has  gone 
before?  To  say  that  this  generic  ration- 
ship  may  be  s^xed  upon  to  estaMIsh  single- 
ness of  sabject  where  two  or  more  distinct 
leiialatlve  proposals  are  contained  in  the 
same  Ull,  where  the  proposals  are  In  no' man- 
ner omnected  with  any  consistent  purpose 
discoverable  In  the  bill  itatSt,  therefore,  is  to 
inractlcally  deny  the  poaidbUlty  cl  haTlng 
more  than  one  subject 

Thus  section  61  of  the  Constitution,  tbo,  is 
efTectnally  deprived  of  all  Olb  meanli^  It 
ever  had.  The  rule  laid  down  In  thla  (q>lnl<ni 
if  consistently  followed  by  two  members  of 
tbia  court,  also  takes  from  the  pet^le  Uie 
protection  that  an  observance  of  section  61 
would  give.  It  makes  possible  all  the  mis- 
chief that  this  section  was  designed  to  pre- 
vent If  those  who  propose  to  ammd  a  sec- 
tloa  of  the  law  relating  to  the  exemption  of 
property  from  taxatltm  cannot  have  that  pro- 
posal considered  on  its  merits  except  as  it  Is 
linked  with  a  proposal  to  limit  the  amount 
of  taxes  that  may  be  levied  by  the  political 


subdtvIslQns  of  the  state,  what  other  obsta- 
clea  may  not  be  thrown  in  the  way  of  consid- 
ering other  di8Un<^  legislative  proposals  upon 
their  merits?  The  legitimate  fruits  of  Uils 
dedsitni  appear  to  us  to  be  Munllnia  and  log- 
rolling legislation  without  end. 

A  word  as  to  the  aothorltlea  cited  In  the 
(pinion  of  Mr.  Chief  Justice  (3RA(^.  An 
examination  of  them  will,  we  are  confident, 
disclose  that  they  have  no  application  to  the 
case  in  baud.  The  principle  applied  in  the 
cases  cited  is  familiar  and  sound.  As  we  un- 
derstand it  It  is  this:  That  where  the  title 
of  an  amendatory  act  does  not  indicate  the 
subject  of  the  amendment  further  than  by 
reference  to  the  act  amended  and  to  declare 
the  purpose  to  am^d,  the  title  Is  suffldent, 
provided  the  subject-matter  of  the  amend- 
ment Is  properly  one  to  be  Mubraced  under 
the  title  of  the  act  amended.  Tbns.  in 
amending  a  section  of  the  prohibition  law 
defining  intoxicating  liquors,  it  was  held 
proper  to  make  any  definition  that  would 
have  been  appropriate  under  the  original 
measure  undergoing  amendment,  and  that 
it  was  not  necessary  to  state  In  the  title  of 
the  amendatory  act  the  exact  diaraeter  of 
the  amendment.  State  t.  Fargo  Bottltns 
Works,  19  N.  D.  396.  124  N.  W.  387,  26  I*  R. 
A.  (N.  S.)  872.  See,  also,  EMdison  et  aL  v. 
Cass  County  et  al.,  11  N.  D.  494,  92  N.  W.  841. 
In  the  opinion  of  the  majority,  this  principle 
does  not  aid  a  duplidtous  tlUe  nor  render 
valid  legislation  which  results  from  a  clear 
change  of  purpose  from  that  originally  ev- 
idenced by  the  bill.  It  does  not  suatain  legis- 
lation that  goes  beyond  the  title  of  the 
amendatory  act  considered  in  Its  relation  to 
the  parts  amended.  Dolese  at  el.  v.  Pierce. 
124  111.  140,  16  N.  E.  218.  It  only  supplies  a 
defect  in  a  title  which  Is  apparent  ratlier 
than  real,  and  this  it  does  by  referring  to 
the  tltie  of  the  act  amended.  The  question 
before  as  Is  not  one  of  the  saffldency  of  the 
title  at  all,  but  of  duplicity  of  subject-matter 
and  change  of  purpose.  If  a  bill  be  introduc- 
ed for  the  purpose  of  amending  a  given  sec- 
tion of  some  pre-existing  diaptrar,  and  If  it 
emerges  from  the  Legislature  as  a  bill  to 
amend  an  entlrdy  differmt  sectlm  ot  the 
same  diapter  and  one  having  no  logical  con- 
nection with  the  first  propoaal,  the  purpose  is 
clear^  changed,  notwithstanding  Qie  two  sec- 
tions were  originally  parte  of  the  sam^act. 
And  if  a  Mil  be  introduced  relating  to  sab- 
Jects  so  dwly  distinct  as'  the  compensation 

assessors  and  the  rate  of  interest  payable 
on  tax  certificates,  the  subject  ia  none  the 
less  duplicltons  because  they  have  In  the  past 
been  dealt  with  in  a  single  act  under  an  ap- 
propriate title  prescribing  a  revmae  and 
taxation  code. 

Upon  other  occasions  the  minority  mem- 
bers, and  particularly  Hr.  Justice  ROBIN- 
SON, have  voiced  sraitlmoits  concenilng  the 
questions  in  band  that  seem  to  us  to  be  air 
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together  at  variance  wltb  the  views  express- 
ed In  this  case.  In  SfcGoy  t.  Davis,  S8  K.  D. 
32S,  164  N.  W.  951,  Justice  Robinson,  In  a 
dissenting  o^lon,  aptly  states,  at  page  339 
of  38  N.  D..  at  page  065  of  194  N  W.: 

"Section  81  of  tlic  Constttotlra  ia  mandatory. 
TToder  It  every  bill  for  an  act  must  emtnraee 
only  one  subject,  which  most  be  expressed  in 
Its  title.  The  title  of  an  act  must  go  with  it 
from  the  beginning  to  tbe  end,  eo  as  to  give 
notice  to  th«  lawmakers  and  the  peo^e  of  th« 
sobject  and  purpose  of  the  act.'' 
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also)  RoUnacn.  X,  In  State  eac  rd. 
Ganlke  r.  Tamer,  S7  N.  D.  635-870. 164  N.  W. 
SS4t  State  ex  rtiL  Fargo  t.  Wetz,  40  N.  D. 
290-837.  168  N.  W.  835.  B  A.  L.  R.  731.  and 
Great  Xorthem  Railway  Go.  v.  Dancan,  42  N. 
D.  346k  176  N.  W.  982.  In  the  latter  case, 
Justtce  BoMnson  aasoted  that  the  title  of 
ot  the  act  manUestly  embraced  four  subjects 
vtaere  It  Indnded  tb»  limitation  of  tax  levies, 
reetrietlon  <rf  debt  limits,  and  r^nilated  the 
salaries  and  dnties  ot  officers  whkti  were 
dependent  vpoo  assessed  valoatlonL  fntis 
dlssentiiv  opinion  evidently  expressed  the 
iantiments  (rf  Mr.  Justice  Grace,  for  he 
concurred  in  the  result  The  subject-matter 
of  that  act,  as  viewed  by  the  majority  of  the 
coart,  disclosed  a  sln^e  purpose  on  tbe  part 
of  the  Legislature  to  preserve  normal  Ilmfta- 
tlons  and  salaries  during  a  pelod  of  antic- 
ipated higher  assessed  valuation.  If  the  sub- 
ject were  In  fact  dut^dtous,  as  there  held 
by  the  minority,  we  are  at  loss  to  understand 
how  the  subject  In  ttie  case  at  bar  can  be 
regarded  as  single, 

Tbe  maSatitf  at  this  court  la  of  the  opln- 
lon  that  the  act  Is  clearly  nnoonstitutlonal, 
for  the  reasons  originally  stated. 

GHRISTIAMSON  and  BRONSON,  JX,  con- 
cur. 


LECHLER  V.  MONTANA  LIFE  INS.  CO.  OF 
HELENA,  MONT. 

(Sopnone  Oonrt  of  North  Dakota.  De&  1, 
Ufil.   Rehearing  Denied  Dee. 
30,  1921.) 

(Syllabui  by  the  Oourt.) 

I.  Isiaraaoe  <e=s>9ft— Inssrer's  ageat  for  sslle- 
tttsfl  Inssrapoe  held  Insurer's  aad  not  Insur- 
•fs  ageat  whaa  tolldtlRB  retnstatemMit. 

Action  ui>on  an  insurance  policy.  The  pol- 
icy had  lapsed  for  nonpayment  of  the  second 
premhim.  Agents  of  the  insurance  company 
utS/dted  reinstatement  and  obtained  the  aigna- 
tnre  of  the  policy  bolder  to  a  reioatatement 
blsnk,  and  a  note  for  the  premiom,  ^ving  him 
asmraaee  at  tt«  time  that  i^n  receipt  <rf  his 
appKcatioa  and  note  the  policy  would  be  rein- 
stated by  the  company.  Five  weeks  later  the 
actuary  retnmed  the  note  to  tbe  agent  who  eent 
it,  stating  that  it  could  not  be  received  in  pay- 


ment, and  suggesting  that  further  attempts  be 
made  to  secare  payment  of  the  premium  partly 
in  cash.  The  policy  holder  was  not  notified, 
and  the  note  was  not  returned  to  him.  About 
six  weeks  later,  the  policy  holder  died.   It  Is 

An  agent  of  an  Insurance  company,  with  an- 
tbority  to  solicit  applieatione  for  insnrance,  is 
the  agent  of  the  company  within  section  6632, 
G.  li.  1813,  and  not  of  the  Insured  while  aoUdt- 
ing  an  appUcatioB  for  relnatatement 


2.  lasiiraMS  «s>386— laauraaos  pollQy  obuna 
agalMt  waiver  by  aiest  nay  ba  waived. 

A  dause  in  an  insurance  policy,  to  tbe  ef- 
fect that  it  cannot  be  altered  by  an  agent  or  its 
provisions  waived,  except  by  written  agree- 
ment of  the  company,  is  for  tbe  benefit  of  the 
company,  and  may  be  waived  by  It 

8.  Insiraaea<=»365(2)— Where  Insarer'saBeat 

led  insured  to  believe  that  by  conforming  to 
stated  reqalrements  his  policy  would  ba  re- 
instated and  he  eosiplted,  the  lasarer,  by  aag- 
leetiBB  to  no^  of  rsJaaHes,  waives  aeolla- 
biitty  claases. 
Where  a  policy  holder  is  led  honestly  to  be- 
lieve that  by  conforming  to  certain  require- 
ments stated  by  an  agent,  his  policy  will  be  re- 
instated, and  where  be  complies  with  tbe  re- 
quirements, and  thereafter  the  company  neg- 
lecta  to  notify  Um  that  hia  reinstatement  ap- 
plication is  rejected,  it  waives  the  provisions 
of  the  policy  under  which  its  nonliability  might 
otiierwiae  be  aaserted. 

4.  Coatraels  «Eg»22(  I )— Whars  sfferta  h  aader 
dii^  ts  BOtlfy  offerer  that  lila  propeaal  la 
rsjaotsi,  failure  to  eonnaaleate  rejaotten 
Biay  rasalt  la  legal  aaseat. 

Where  the  relations  between  parties  are 
such  that  an  offeree  is  under  duty  to  notify  the 
offerer  that  hia  proposal  is  rejected,  the  failure 
to  communicate  the  rejecticm  may  result  in  legal 
assent  to  tbe  terms  of  the  offer. 
Bobinson  and  Ohristianson,  JJ.,  dissenting. 

Appeal  from  District  Court,  Ctoldm  Valley 
County;  Thomas  H.  Piigh,  Judge. 

Action  by  Bernard  Letdiler  against  the 
Montana  Life  Insurance  Company  of  Helena, 
Mont.  Judgment  for  plalntUt,  and  defend- 
ant appeals.  Affirmed. 

O.  W.  McCtmn^  of  Helena,  Mont,  and 
Keoiiane  &  Jcmes  and  O.  J.  Oppegard,  all  of 
Beach,  for  aivellanL 

Slmpwia  &  Ifackoll^  of  DidUnson,  tm  re- 
qiNmdent. 

BIRDZELL,  J.  This  la  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff,  which  waa 
entered  oa  the  verdict  of  a  Jury.  The  facts 
are  as  follows:  The  plaintiff  is  the  benefici- 
ary of  a  life  Insurance  policy  issued  by  the 
defendant  on  the  life  of  hla  uncle,  Henry 
Boerger.  The  policy  was  issued  on  Novem- 
ber 17,  1917,  In  tiie  sum  of  $5,000.  Tbe  pre- 
miums were  payable  on  Novembor  17th  of 
eadi  year,  with  the  proviso  that,  after  the 
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policy  bad  been  In  force  a  year,  31  days  of 
grace  would  be  allowed.  Tbe  insured  paid 
the  first  premium  by  giving  a  promissory 
-note.  Wben  the  second  premium  became  due 
tbe  insurance  company  sent  an  offlclal  receipt 
to  tbe  Beach  State  Bank  of  Beach,  N.  D., 
with  instructions  to  deliver  It  to  the  insured 
,  upon  payment  of  tbe  premium.  The  insured 
bad  notice  that  the  receipt  bad  been  sent, 
but  be  did  not  pay  tbe  premium  to  tbe  bank, 
nor  forward  it  to  the  company  within  tbe 
grace  period,  and  the  policy  lapsed,  according 
to  Its  terms,  on  December  19,  1918.  On  tbe 
3rd  or  4tb  of  February,  1919,  James  McGow- 
an,  a  general  agent  of  the  defendant  com- 
pany, and  James  Halgb,  an  insurance  agent 
of  the  same  company,  called  at  tbe  farm  of 
Henry  Boerger,  tbe  insured,  for  the  purpose 
of  obtaining  payment  or  renewal  of  tbe  first 
premium  note.  At  this  time  they  also  ob- 
tained the  signature  of  Boerger  to  an  appli- 
cation for  relnstatemrat  of  the  policy;  it  be- 
ing agreed  that  he  should  give  a  note  for  tbe 
renewal  premium.  Two  or  three  days  later, 
Boerger  went  to  the  office  of  Haigh  in  Beach, 
and  signed  a  promissory  note  for  the  full 
amount  of  the  second  premium,  payable  to 
the  order  of  the  M<mtana  Ufe  Insurance 
Company,  and  due  on  or  before  June  17, 
1919.  In  a  letter  dated  February  6,  1919, 
Haigh  forwarded  tbe  application  for  rein- 
statement, together  with  tbe  note,  to  tbe  de- 
fendant company  at  Helena,  Mont.  It  seems 
that  this  letter  was  not  received  by  the  com- 
pany until  some  two  or  three  weeks  later. 
The  body  of  tbe  letter  Is  as  follows: 

"Find  indosed  reinstatement  application  of 
Henry  Boerger;  also  a  six  months*  note  for 
the  premium.  &Ir.  Boerger  wants  to  cayy  this 
ioBurance.  He  bad  almost  a  total  faimre  of 
crop  last  year,  and  bad  planted  a  large  acreage. 
His  plans  are  to  put  in  a  big  crop  this  year. 

"Mr.  Boerger  owdb  an  improved  320-acre 
farm  and  has  a  small  mortgage  on  the  farm. 
Trusting  with  this  information  before  you,  you 
will  find  it  good  business  and  reinstate  him,  I 
am,  Yours  very  truly,  J.  A.  Haigh." 

March  13tb  the  defendant  comi»any  replied 
to  Haigh'8  letter  as  follows: 

"We  have  received  the  application  for  rein- 
statement of  policy  No.  11949,  together  with 
note  which  Is  returned  herewith. 

"I  regret  to  say,  Mr.  Haigh,  that  we  are  not 
permitted  to  accept  bank  form  notes  for  full 
first  renewal  premiums.  Would  it  be  possible 
to  handle  this  note  in  any  other  way? 

"We  inclQse  a  company  form  note  which  we 
would  be  quite  willing  to  consider  In  this  mat- 
ter it  accompanied  by  a  cash  deposit  of  $109.90. 

"Tbe  least  amount  of  cash  that  I  am  permit- 
ted to  accept  with  a  note  in  extension  of  tbe 
first  renewal  premium  is  arrived  at  by  taking 
the  short-term  rate  which  you  will  find  in  the 
rate  book  at  the  insured's  attained  age  and  mul- 
tiplying the  monthly  premium  per  thousand  by 
the  number  of  thousands  of  Insurance  and  then  I 


by  the  number  of  months  from  tite  doe  date  of 
premium  to  due  date  of  note. 

"Would  it  not  be  possible  for  Kt.  Boerger  to 
borrow  locally  enough  to  accept  this  proposi- 
tion? 

"We  also  inclose  blank  application  for  rein- 
statement because  the  one  which  was  sent  ia 
was  filled  out,  'I  hereby  represent  that  since 
the  17th  day  of  November,  191S.'  We  would 
like  to  say  that  tbe  reinstatement  blank  must 
show  his  condition  since  the  date  of  tbe  policy, 
and  not  merely  since  the  due  date  of  the  pre- 
mium. In  this  case,  for  example,  he  might  have 
had  a  serious  accident  or  illness  in  September, 
1918,  and  in  that  case  the  question  was  correct- 
ly answered  by  him,  but  tbe  company  would  not 
be  protected.  I  know  that  Mr.  McGowan  would 
not  have  witnessed  the  application  and  handled 
the  matter  had  he  had  any  doubts  of  the  appli- 
cant's condition,  but  the  only  way  we  can  pro- 
tect ourselves  In  case  of  difficulty  and  to  pre- 
vent discrimination  Is  to  have  every  Uank 
properly  filled  out  A  strange  examiner  enn- 
ing  in  wonld  not  take  Mr.  HcGowftn's  slgnatore 
as  meaning  what  you  and  I  know  it  does  mean. 

*'I  hope  that  you  will  let  me  know  what  you 
think  of  this  case.  It  is  evident^  fine  business, 
and  we  want  it  on  the  books  if  there  is  any 
possible  show  to  get  it. 

"With  best  wishes,  we  are, 
"Very  truly  yours, 

"0.  B.  Hetfnrtli,  Aetaaiy.** 

This  letter  was  received  by  Haigh  In  doe 
course  of  mail,  but  Its  contents  were  nev&c 
communicated  to  Boerg^,  and  the  note 
wlilch  Boerg^  bad  given  was  not  returned 
to  him.  About  six  we^s  later,  or  April  29th, 
Boerger  died,  and  the  benefldary  brings  tUs 
action,  claiming  that  the  policy  was  reinstat- 
ed, or  that  the  defendant  la  precluded  from 
asserting  that  it  was  not  reinstated. 

The  policy  provides  that  If  any  premium 
is  not  paid  as  provided  in  the  policy.  It  may 
be  reinstated  at  any  time  to  its  original  form 
and  amount  on  payment  of  arrears  of  pronl- 
ums,  with  Interest  at  the  rate  of  6  par  ceaaL 
per  annum,  and  upon  evidence  of  InsurablUty 
satisfactory  to  tlw  company.  Tbe  prhudpal 
contention  of  the  appellant  la  that  the  agen- 
cy of  McGowan  and  of  Halgb  was  limited  to 
the  solicitation  of  insurance  throagh  orig- 
inal appllcatltm;  that  neither  of  them  bad 
any  authority  to  alter  the  terms  of  tbe  con- 
tract in  so  far  as  payment  of  premiums  was 
concerned;  and  that,  as  this  limitation  of  au- 
thority appears  in  the  policy  Itself,  the  In- 
sured was  not  Justified  in  relying  upon  any' 
representations  made  at  the  time  the  rein- 
statement application  was  talcen.  The  pol- 
icy provides  as  follows: 

"No  agent  can  make,  alter  or  disdarge  this 
poUcy  or  extend  the  time  for  the  payment  of 

premiums,  nor  can  the  policy  be  varied  or  al- 
tered or  its  conditions  waived  or  extended  in 
any  respect,  except  by  the  written  agreement 
of  the  company,  signed  by  the  president  or 
secretary,  whose  authority  will  not  be  dele- 
gated." 
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The  agency  contract  of  McQowan  Is  In  evi- 
dence. In  It  be  is  appointed  general  agent 
for  six  coantles  In  western  North  Dakota, 
with  authority  to  secnre  applications  for  In- 
surance and  forward  them  to  the  company 
for  approval  or  disapproval.  Halgh  was  a 
local  agent,  whose  authority  to  act  for  the 
compoi^  is  presnmably  more  limited  than 
that  of  UcGowan.  The  evidence  tends  to 
eatabllsh  that  at  the  time  McOowan  pjii 
Haigh  were  at  Boerger's  place  for  the  pur- 
pose of  secorlng  a  settlement  of  the  first 
premium  note  they  solicited  him  to  apply  toi 
reinstatement  of  his  policy,  and  that  In  that 
connection  they  represented  to  him  that  if  be 
would  give  his  note  for  the  premium  he 
would  be  reinstated.  McGowan  produced  a 
reinstatement  application,  wliich  be  filled  out, 
and  which  Boerges  signed;  McGowan  wit- 
nessing the  application. 

[1]  In  our  view  of  the  case  it  is  not  nec- 
essary to  determine  whether  or  not  McGowan 
had  aathori^,  eltber  actual  or  ostensible,  to 
valve  the  provisions  of  the  contract  regard- 
ing the  payment  of  premiums.  We  are  of  the 
opinion  tluit  he  was  acting  within  the  scope 
of  his  agency  in  soliciting  the  reinstatement. 
This  he  waa  doing  In  the  interflat  of  the  com- 
pany, and  be  had  apparently  been  supplied 
with  blanks  to  fadlltate  the  transaction  of 
this  chazacter  of  business  for  it  In  trans- 
acting It,  he  me  not  acting  as  the  ag^t  of 
Boerger.  Our  statute  provides  (section  6632, 
a  L.  1918): 

''Any  person  who  ihall  solicit  an  application 
for  inanrance  upon  the  life  of  another  shall,  in 
any  controversy  between  the  assured  or  his  ben- 
eficiary and  the  company  issuing  any  policy  up- 
on snch  application,  be  regarded  as  the  agent 
of  the  company  and  not  the  agent  of  the  as- 
sored.** 

Ordinarily  an  insurance  company  is  as 
much  Interested  In  retaining  relations  with 
Its  policy  holders  as  it  is  In  soliciting  new 
business,  and  to  this  end  applications  for  re- 
instatement are  regarded  with  much  the 
same  favor  as  applications  for  new  business. 
We  are  of  the  opinion  that  the  definition  of 
an  agent  laid  down  in  the  statute  referred  to 
includes  one  taking  an  application  for  rein- 
statement aa  well  as  one  taking  an  original 
arollcatlon.  In  tact,  the  counsel  for  the  ap- 
pellant In  tibe  Instant  case^take  a  position 
that  Is  entirely  consistent  with  this  construc- 
tion of  the  statute  for  it  is  contended  that, 
as  the  policy  in  anestlim  had  lapsed,  it  eonld 
not  be  revived  except  a  new  contract  be 
entered  Into  by  Uie  parties;  the  new  con- 
tract being,  of  course,  an  agreemoit  to  re- 
vive the  policy. 

In  holding,  however,  that  McGoWan  and 
Ha^  were  agents  of  the  company  In  solicit- 
ing die  reinstatement  application,  we  do  not 
hold  that  the  company  was  neoeasarlly  boond 
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by  the  reprraentationH  that  they  made  con- 
trary to  the  express  conditions  of  the  con- 
tract which  was  being  revived.  But  we  do 
hold  that  their  agency  was  one  which  lasted 
until  the  reinstatement  was  either  effected 
or  rejected,  and,  while  th^  authority  was 
subject  to  such  limitations  as  aroear  in  the 
policy,  that  these  in  turn  were  capable  of 
b^ng  extended  by  the  action  or  nonaction  ct 
the  company.  The  effect  ot  this  holding,  in 
cotanectlMi  with  the  facts  In  the  instant  case. 
Is  that  the  note  which  the  company  mailed  to 
Its  agent,  Haigh,  and  which  Haigh  retained, 
must  be  regarded  as  remaining  in  its  pos- 
session, and  the  failure  to  Haigh  to  notify 
Boerger  must  be  treated  as  the  failure  of 
the  company.  We  may  readily  assume  that 
the  company  had  the  right  to  reject  the  ap- 
plication for  reinstatement  either  on  account 
of  the  nonpayment  of  the  premium  In  the 
manner  required  or  on  account  of  a  defec- 
tive showing  of  insurability,  but  when  it 
elected  to  reject  the  application  on  either  or 
both  ot  these  grounds,  it  must  be  held  to  a 
knowledge  of  the  transaction  between  Its 
agents  and  the  insured,  and  to  have  assumed 
the  legal  conseqnmces  of  Its  &Uure  to  com- 
municate its  rejection  to  the  applicant,  pco- 
▼ided  it  was  under  du^  so  to  do.  Tliere  Is 
ample  evidence  In  tiie  reoiwd  that  Boerger 
was  led  to  believe  his  note  would  be  accept- 
ed ftnr  the  premium,  and  that  the  application 
tor  reinstatemrat  sattsOed  the  reaulrements 
ot  file  company.  Certainly  this  evidence.  In 
conjunction  with  the  complete  failure  to  re- 
turn the  note  and  to  notify  the  insured  that 
his  application  waa  rejected,  would  Justly 
warrant  the  Inference  that  the  insured  be- 
lieved his  reinstatement  to  have  been  com- 
pleted, that  he  had  become  liable  upon  the 
note  given  for  the  pronium,  and  that  the 
comimny  had,  In  fact,  waived  payment  in 
cash.  It  is  to  t>e  noted  here  that  notwith- 
standing the  return  of  the  note  to  Halgh,  the 
application,  though  defective,  was  retained 
by  the  company.  Since  we  are  of  the  opinion 
that  the  evidence  warrants  the  Inferences 
suggested  as  inferences  of  fact,  it  ronains  to 
determine  whether  or  not  these  Inferences 
may  be  effective  In  law  as  against  the  ex- 
press provisions  of  the  policy. 

[2]  There  is  no  rule  of  law  or  policy  that 
prevmts  contracting  parties  from  waiving 
provisions  that  are  inserted  for  their  ben^t 
As  waa  said  by  the  United  States  Supreme 
Court  In  a  case  involving  policy  stipulations 
similar  to  those  In  the  instant  case  (Knicker- 
bocker Insurance  Co.  v.  Norton,  96  U.  S.  234, 
24  U  Kd.  689): 

"But  a  party  always  has  the  option  to  waive 
a  condition  or  stipblation  made  in  his  own  fa- 
vor. The  company  was  not  bound  to  insist  up- 
on a  forXeiture,  though  incurred,  but  might 
waive  it   It  was  not  bound  to  ut  upon  the 
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declaration  that  Its  ageots  bad  do  power  to 
make  agreements  or  waive  forfeitures;  but 
raigbt,  at  any  time,  at  ita  option,  give  them  such 
power.  The  declaration  was  tantamount 
to  a  notice  to  the  aasured,  which  the  company 
conld  waive  and  disregard  at  pleasure.  In  ei- 
ther case,  both  with  regard  to  the  forfeiture  and 
to  the  powers  of  its  agent,  a  waiver  of  the 
stipulation  or  notitre  would  not  be  repugnant 
to  the  written  agreement,  because  it  would  only 
be  the  exercise  of  an  option  which  the  agree- 
ment left  in  it  And  whether  it  did  exercise 
each  option  or  not  was  a  fact  provable  by  pa- 
rol evidence,  as  well  as  by  writing,  for  the 
obvious  reason  that  it  could  be  done  without 
wriang." 

[a]  As  to  the  character  of  acts  that  may  be 
conatmed  as  a  waiver  of  policy  stipulations 
for  Oie  benefit  of  an  Insurance  company  tbe 
same  court  has  expressed  what  appears  to 
us  to  be  the  sound  doctrine.  In  New  York 
Life  Insurance  Co.  v.  Eggleston,  96  U.  S.  672, 
24  L.  Ed.  841,  it  is  said: 

"Any  agreement,  dedaration,  or  course  of  ac- 
tion, on  the  part  of  ao  insnrance  company, 
which  leads  a  party  insured  honestly  to  believe 
that  by  conforming  thereto  a  forfeiture  of  bis 
policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  will  and  ought  to  estop  i 
the  company  from  inristing  upon  the  forfeiture, ' 
though  it  might  be  claimed  under  the  express 
letter  of  the  contract.  The  company  is  thereby 
estopped  from  enforcing  the  forfeiture.  The 
representations,  declarations,  or  acts  of  an 
agent,  contrary  to  the  terms  of  the  policy,  of 
course  will  not  be  sufficient,  unless  sanctioned 
by  the  company  Itself." 

The  rule  Is  stated  In  substantially  the  same 
language  in  Bacon  on  lAte  and  Accident  In- 
surance (4th  Ed.)  t  602,  where  it  Is  sUt- 
ed  that  the  general  principle  has  become 
well  settled.  Authorities  are  dted  to  show  ita 
application  to  cases  where  defoulted  premi- 
ums are  paid,  or  where  payment  has  been 
made  In  a  different  manner  than  that  stip- 
ulated, and  these  acts  are  accompanied  by  cir- 
cumstances Indlcatlntr  that  the  assured  was 
acting  upon  an  honest  belief  that  the  literal 
terms  of  the  iwllcy  would  not  be  «iforced 
against  him.  The  company  hy  tta  waiver  is 
preduded  from  aaswtlns:  its  nonliability. 
See  HobUe  Ufe  Ins.  Go.  Pruett,  74  Ala. 
487;  Southern  Life  Ins.  Co.  t.  Edward  L. 
Kempton,  56  Ga.  339;  Cotton  State  Life  Ins. 
Co.  V.  Lester,  62  Ga.  247,  35  Am.  Rep.  122; 
Andrus  et  al.  v.  Fidelity  Mutual  Life  Insur- 
ance Co.  Assoc.,  168  Mo.  151,  67  S.  W.  582; 
Wm.  Goedecke  v.  Met.  Ute  Ins.  Co.,  30  Mo. 
App.  601 ;  Echols  V.  Mutual  Life  lus.  Co.  of 
New  York  (Set.)  184  N.  W.  58;  De  Frece  v. 
Nat  Life  Ins.  Co-,  19  N.  Y.  Supp.  8.i  Ap- 
plying the  principle  of  these  authorities  to 
the  facts  In  the  Instant  paae,  we  are  of  the 


>  Reported  In  full  In  t&e  New  York  Supplement; 
reported  as  a  memorandum  daclaton  witbout  opin- 
ion In  «  Hun,  «n. 


opinion  that  the  company  could  waive  the 
conditions  of  the  policy  regarding  the  lapsing 
for  noopaymait  and  the  reinstatement,  and 
that  under  the  evidence  there  was  ample 
room  for  the  Jury  to  infer  that  it  had  In  fact 
waived  these  condlticms  through  its  ftillnre 
to  properly  act  upon  the  application  (or  re- 
instatement. / 

[4]  To  the  contention  that  the  lapsed  con- 
tract could  not  be  revived  without  entering 
Into  a  new  contract  completed  by  an  offer  and 
an  acceptance,  It  need  only  be  stated  that 
there  Is  no  prlndide  of  law  peculiarly  api^l- 
cable  to  Insurance  extracts  which  necessi- 
tates an  actual  conuiunicatlon  of  an  accept- 
ance In  every  Instance^There  is  a  well-de^ 
fined  rule  of  law,  applicable  to  Insurance  con-/ 
tracts  as  weU  aa  contracts  In  general,  that' 
where  the  relations  betweoi  parties  have 
been  such  as  to  justify  the  offerer  In  expect- 
ing a  reply,  or  where  the  oflFerec  has  come 
under  some  duty  to  communicate  either  a  re- 
jection or  acceptance,  his  failure  to  commu- 
nicate his  rejection  or  to  perform  this  duty 
may  result  In  a  legal  assent  to  the  terms  of  I 
the  offer.    See  WlUlston  on  Contracts,  }  91 J 
Within  this  principle  we  think  there  was  a 
duty  to  return  the  note  and  cfKnmunicate  the 
rejection  in  the  Instant  case  at  the  peril  of 
being  held  to  the  consequences  of  an  assent 
to  the  reinstatement. 

In  the  bri^  of  the  appellant  some  atten- 
tion is  given  to  the  Instructions  of  the  court 
to  the  Jury.  As  we  read  these  Instmctionit 
in  the  Ugbt  of  principles  of  law  whldi  we 
deem  to  be  determlnatlTe  of  ttie  case  and  in- 
the  Ui^t  of  tiie  evidence,  tlie  appellant  Is  not 
prejudiced  by  them. 

The  Judgment  appealed  from  la  affirmed. 

CHBISTIANSON,  J.,  dissents. 
GRACE  and  BBONSON,  JJ.,  concur. 

GRACE,  C.  J.  The  principles  of  law  an- 
nounced in  this  case  In  the  opinion  of  Mr. 
Justice  BIRDZELL  are  largely  similar  and  to 
the  same  effect  as  those  formerly  announced 
by  this  court  in  the  case  of  Carroll  v.  New- 
York  Life  Insurance  Co.,  180  N.  W.  023. 

I  concur. 

ROBINSON,  J.  (dissenting).  Tn  thi*  coms 
neither  the  complaint  im  amended,  nor  the 
evidence,  atate»  facta  tufflcient  to  oonMtl- 
tute  a  cause  of  action.  There  la  no  showing 
of  a  contractual  obligation  to  pay  the  plain- 
tiff $5,000,  or  any  sum  whatever. 

On  November  17,  1917,  the  insurance  com- 
pany made  to  Henry  Boerger  a  $6,000  life 
insurance  policy,  naming  as  the  baiefldary 
his  adult  nephew  of  35  years.  The  policy 
is  in  evidence,  and  is  made  a  port  of  the  com- 
plaint. Ttia  annual  premium  was  f296^, 
payaNe  each  year  for  20  yeara,  and  It  was 
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agreed,  as  is  naval  In  sach  cases,  tliat,  in 
case  ot  failure  to  pay  tbe  preminm  of  each 
year  within  31  days  after  it  became  due.  tbe 
policy  should  lapse  and  become  void.  Boer- 
i^er  was  a  man  of  55  years,  a  small  German 
farmer  on  a  half  section  20  miles  south  from 
Beach,  on  section  20—187—105.  Not  having 
money  to  make  the  first  payment,  he  gave  his 
promissory  note  for  $296.80,  but  never  paid 
it.  He  permitted  his  pcdlcy  to  lapse  by  fall- 
ing to  pay  the  premium  of  the  second  year 
within  31  days  after  it  became  due.  Then, 
14  February,  1919,  he  made  to  the  company 
a  Written  application  to  reinstate  his  insur- 
ance, and  offered  his  note  for  $296.80  and 
Interest.  He  mailed  the  same  to  the  com- 
pany through  Mr.  Haigb,  its  local  agmt  at 
Beadi,  and  by  letter  of  March  13,  1919,  the 
ccnnpany  returned  tbe  note  and  denied  the 
application.  As  tbe  note  was  sent  to  the 
company  by  Mr.  Halgh,  it  was  returned  to 
him,  and  it  was  kept  by  him  in  his  office  for 
several  weeks  with  tbe  expectation  doubtless 
that  Boerger  would  call  there,  as  be  had 
eiven  the  note  at  the  ofDce.  Boerger  did  not 
caU.  He  died  without  receiving  the  note  Into 
bis  own  bands  and  wltbout  paying,  or  ofTerlng 
to  pay,  a  dollar  on  tbe  Insurance  policy, 
though  the  company  had  several  times  re- 
quested payment.  Now  tbe  claim  Is  made  (bat 
the  company  Is  estopped  fnm  dlsputtng  pay- 
ment, or  tbat  It  has  waived  payment  by  rea- 
son of  tbe  fact  that  Halgb  did  not  go  and 
dellTW  tbe  note  to  tbe  maker.  But  Haigh 
was  a  mere  go4)etween.  He  bad  no  Interest 
in  tbe  note.  He  conld  not  eat  it  or  use  It 
in  any  manner.  In  his  hands  tbe  note  was 
a  mere  scrap  of  waste  iMiper  of  no  ose  to  him 
or  to  any  living  person.  Then  it  Is  urged 
that  McGowan,  a  general  agent  of  the  com- 
pany. Induced  the  deceased  to  make  the  note 
with  an  application  for  reinstatement  on  the 
assurance  that  it  would  be  accepted.  But  to 
speak  of  McGowan  as  the  general  agent  of 
'  the  company  Is  a  great  mistake,  and  it  is  not 
fair  nor  honest.  His  authority  is  in  writ- 
ing. It  is  spedal,  narrow,  and  limited.  He 
nas  merely  authorized  in  six  counties  of 
North  tDakota  to  receive  ai^licatlons  for 
life  insurance,  and  to  send  the  same  to  the 
company  for  rejection  or  a^iroval.  Exhibit 
H.  Now  It  should  be  too  clear  for  argu- 
ment: (X)  That  plaintiff  has  no  equity,  as 
neltb^  be  nor  his  uncle  have  paid  a  dollar 
or  a  cent  on  the  insurance  policy.  (2) 
There  Is  no  waiver.  (3)  There  is  no  es,toppeL 
There  is  no  showing  that  the  deceased  was 
ever  in  any  way  deceived  or  misled  to  his 
prejudice.  No  sbowing  tbat  be  was  ever 
ready  or  wUliag  to  pay  a  dollar  on  tbe  in- 
surance or  on  any  Insurance,  no  showing  tbat 
be  was  under  any  obligation  to  his  adult 
neidiew  or  that  he  vn  desirous  of  scrimp- 
ing and  ot  burdnilng  himself  tbat  tbe  nephew 
nl^t  perchance  receive  a  good  lump  sum. 


Boerger  complained  of  poor  cn^  and  high 
insurance  rates,  and  It  was  with  reluctance 
he  oftered  the  note  and  af^llCBtion  to  re- 
instate his  policy.  The  plaintiff  testifies  tbat 
at  a  certain  time  McGon-an  and  Haigb  called 
St  the  house  of  tbe  deceased ;  be  testified  as 
follows: 

"Q.  Did  not  your  uncle  say  to  McGowan  and 
Haigh  that  he  did  not  want  to  reinstate  the  pol- 
icy? A.  He  talked  that  way.  He  aaid  be  was 
hard  up,  and  did  not  feel  tliat  he  coald  pay  the 
premiam.  He  said  the  poor  crops  made  it  herd 
to  pay  them  big  premiums.** 

In  the  face  of  such  testimony  It  cannot  be 
n^ed  that  if  the  note  had  been  put  into  the 
hands  of  the  deceased  in  due  time  and  div- 
ing his  life  he  would  have  made  any  attempt 
to  ^ure  insurance  from  any  other  company, 
or  that  he  would  bare  done  anything  to  rein- 
state his  insurance. 

The  law  of  the  case  is  as  clear  as  to  the 
facts.  The  plaintik  is  in  no  position  to  claim 
a  waiver  or  an  estoppel,  because  he  has  no 
equity,  and  because  neith^  he  nor  his  uncle 
ever  paid,  or  offered  to  pay,  anything  on  tbe 
pcdicy.  It  Is  a  pure  nudum  pactum.  A  party 
is  not  estopped  whm  there  Is  no  equity,  no 
deception,  no  injury.  To  invoke  the  doc- 
trine of  estoppel  it  must  appear:  (1)  That 
tbe  i»arty  invoking  It  was  misled  by  tbe  acts ' 
or  conduct  of  tlie  other  party.  (2)  That  be  - 
changed  his  position,  relying  thereon,  and  ' 
was  Justified  in  so  dtdng.  (3)  That  be  was 
prejudiced  thereby,  and  that  the  other  party 
was  benefited.  21  Corpus  Juris,  1205.  Here 
there  Is  no  showing  of  a  prejudice  to  the  de- 
ceased ;  no  showing  of  a  benefit  to  the  cnn- 
pany ;  no  allowing  that  tbe  deceased  was  de- 
ceived, or  that  be  changed  bis  position  to 
his  loss.  ■ 

Walrer. 

Th^  doctrine  of  icoiver  diffen  tittle  from 
estoppel.  A  party  mwnot  he  vsaiveA  into  o 
contract  Uiithout  a  amsideroHon  when  there 
ia  no  element  of  eatoppet 

"Waiver  belongs  to  tbe  family  of  estoppel,  and 
tbe  doctrine  of  estoppel  lies  at  the  foundation 
of  the  law  of  waiver."  40  Gyc.  255.  "They  are 
frequently  used  in  the  cases  as  convertible 
terms,  espedally  in  insurance  contracts  and  in 
regard  to  forfeitures."  "Waiver  Ij  the  volun- 
tary surrender  of  a  right.  Estoppel  is  the  In- 
hibition to  aeaert  it  from  the  mischief  that  has 
followed."  "Waiver  depends  upon  what  one 
himself  intends  to  do.  An  estoppel  depends 
upon  what  be  causes  another  to  do."  40  Cyc. 
256-268.  "In  order  to  constitute  waiver,  the 
right  or  privilege  must  be  in  existence.  There 
can  be  no  waiver  of  a  nonexistent  and  lost 
right."  40  Cyc.  258.  "Waiver  is  a  voluntary 
act.  A  voluntary  choice  is  the  essence  of  the 
act,  and  not  mere  negligence."  40  Gyc.  28^262. 

In  writing  an  opinion  It  Is  common  for 
Judges  to  quote  tbe  general  language  oi  some 
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other  Jadge  or  court  and  completely  Ignore 
the  facts  on  which  the  language  la  baaed. 
Thus  in  tills  case  the  general  language  of 
a  Judge  is  cited  as  conduslTe  in  Xavor  of  the 
plaintiff  without  any  reCerenoe  to  the  facts, 
while  the  facts  show  tlkat  the  general  lan- 
guage has  little  bearing.  In  Knickerbocker 
Insurance  Co.  v.  Nortcm.  96  U.  S.  234,  the 
facts  presented  .a  strong  case  of  eanity,  es- 
toppel, and  waiver.  The  policy  in  salt  was 
dated  April  20,  1867.  The  premium  was 
¥385  a  year.  The  deceased  had  made  annual 
paymffltts  tta  eis^t  yeara  He  lud  paid  over 
$2,000.  Norton  died  on  August  3,  1875,  and 
the  c(Hupany  refused  payment  on  the  ground 
that  his  p^cy  was  forf^ted  by  a  failure 
to  pay  the  last  premium  note.  The  note  had 
been  settled  on  a  payment  of  $50  In  cash,  and 
plaintiff  gave  for  the  balance  two  prtmtisswy 
notes,  payable,  respectively,  in  two  and  three 
months.  The  company  had  been  in  the  habit 
of  allowing  their  agents  to  extend  payments 
for  that  time,  and  when  the  company  refused 
to  receive  payment  the  deceased  made  to  It 
a  legal  tender  of  the  full  amount  due.  The 
case  presents  the  strongest  appeal  to  equity 
and  conscience  and  fair  dealing.  The  wonder 
is  that  it  «AouId  be  ctted  to  nutain  a  otue 
like  this,  where  there  was  never  a  paymoni  or 
olfer  to  pat/ 

And  so  there  is  dted  the  general  language 
ot  the  United  States  Supreme  Court  in  N. 
¥.  Life  Ins.  Co.  t.  Eggleston,  96  U.  S.  672, 
24  U  Ed.  841.  The  suit  was  on  a  95,000  life 
policy  made  November  11,  1868.  The  pre- 
mium was  9306  a  year,  payable  semiannually, 
lialf  on  November  11th  and  half  on  May  11th 
in  each  year.  The  insured  died  m  January 
5,  1872.  Hie  defense  was  a  fOrf^tnre  of 
the  policy  by  failure  to  pay  the  last  install- 
ment of  premiums  which  fell  due  November 
11, 1871.  The  insured  did  not  know  the  ag&nt 
to  whom  payments  should  be  made,  because 
the  company  had  been  changing  its  agents, 
and  so  he  bad  telegraphed  the  company  for 
instructions,  and  he  made  a  legal  tender  of 
payment  in  December,  1871.  He  had  paid 
over  $1,000,  and  had  made  a  legal  twder  of 
the  last  installment.  Surely  that  does  not 
apply  to  a  case  where  a  party  never  paid  nor 
offered  to  pay  a  cent.  Justice  BIRDZJSLL 
sl\es  a  reference  to  several  state  decisions 
which  are  probably  no  stronger  than  those 
of  the  United  States  Supreme  Court.  The 
general  language  of  a  decision  means  little 
or  nothing  until  we  know  the  facts  on  which 
the  general  language  is  based.  We  challenge 
any  one  to  cite  a  decision  sustaining  a  Judg- 
ment against  an  insurance  company  In  a  case 
of  this  kind,  a  case  In  which  there  Is  no  equi- 
ty, no  payment,  no  attempt  to  make  pay- 
ment, and  no  excuse  for  the  default ;  a  case 
in  which  the  note  offered  for  premium  was 
refused  and  returned  to  the  party  from  wiiom 


it  was  received.  Surely  the  case  presents  no 
equity,  no  waiver,  no  estoppeL  There  is 
not  a  particle  of  evidence  to  sustain  tlie 
verdict  Judgment  should  be  lereraed. 


JONES  et  al.  V.  CITY  OF  HANKINSON  et  al. 

(Supreme  Court  of  North  Dakota.    Dec.  30, 
192L) 

fSylUthus  hv  ihn  Court.) 

1.  Msnlolpa]  oorporatlons  iS:=»323(3)— In  a  suit 
to  enjoin  officers  from  constniotlog  water- 
works and  sewer  systems,  the  bardsa  of  prov- 
ing Irreaelarftles  Is  on  oomplalnaats. 

In  an  action  brougbt  Iqr  certain  taxpayers 
of  the  city  of  Hankinson  to  enjoin  the  officers 
of  that  city  from  proceeding  further  with  the 
construction  of  certain  waterworks  and  sewer 
systems,  it  is  held: 

Tliat  the  plaintiffs  have  the  bnrden  (tf  prOT" 
ing  the  irregularities  alleged  in  their  complaint. 

2.  Munldpd  eorporstlone  ^>323(3)— la  ac- 
tion to  enjoin  effloers  from  proeaedlng  te 
eonstmot  Improvements,  .evldenoe  held  not 
to  show  that  a  malority  ef  owners  affWtai 

signed  protest. 
That  the  evidence  does  not  establish  that 
tiie  alleged  protests  were  signed  by  the  own  era 
of  a  majority  of  the  property  liable  to  be  spe- 
cially assessed  for  the  improvements. 

3.  Manlelpal  owporatleat  «s»323(3)— la  pra- 
oesdlngs  to  enjoin  offloerB  from  proeeedfng 
with  constmotlen  of  watenvorks  and  sewer 
systems,  evidence  held  not  to  show  that  olR- 
cers  acted  fraaduleatly. 

That  the  evidence  does  not  estabUah  that 
the  officers  of  the  city  acted  fraudulently. 

Bobinson,  J.*  dissenting. 

Appeal  from  District  Court,  Bichland 
County;  Cooley*  Special  Judge. 

Action  by  ZfAm  B.  Jones  and  others  a^Unet 
the  City  of  Hanklnaon.  in  Bichland  coon^, 
N.  D.,  and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal  and  demand  a  trial  de 

novo.  Affirmed. 

J.  A.  Dwyer,  of  Hanklnstm,  and  W.  S. 
Lauder,  of  Wabpeton,  for  appellants. 

Newtcm,  Dullman  &  Toung,  of  Bismarck, 
for  respondent  Lovell. 

lAwrence,  Murphy  &  NiUes,  of  Fargo,  for 
all  otiier  respondents. 

CQBISTIANSON,  J.  This  Is  an  action 
brought  by  certain  taxpayers  of  the  city  of 
Hankinson  to  enjoin  the  office  of  that  dty 
from  proceeding  further  with  the  construc- 
tion of  certain  waterworks  and  sewer  sys- 
tems in  that  city.  The  trial  court  made  find- 
ings and  concluf^ns,  and  directed  Judgment 
to  be  entered  in  favor  of  the  defatdants. 
The  i^alntiffs  have  appealed  fmrn  the  Judv* 
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ment,  and  demanded  a  tzlaX  de  mm  in  this 
court. 

The  evidence  shows,  ud  the  trial  court 
foand,  that  the  city  council  of  the  city  of 
Hankinson.  l»y  ordinance  duly  eiuicted,  cre- 
ated and  established  certain  waterworks, 
water  main,  and  sewer  districts  within  the 
corporate  limitii  of  aald  dt?;  also  that  the 
city  councU  directed  the  city  aigineo'  to  pre- 
pare plans,  spedflcattms,  and  estimates  of 
the  probable  cost  of  such  wat»works,  water 
main,  and  sewer  systems;  and  that  at  ft 
meeting  held  on  the  2l8t  day  of  July.  1920, 
the  dty  council  duly  ai^roved  the  plans,  epec- 
Iflcatlcms,  and  estimates  tor  such  Improve- 
ments which  had  thereMtore  been  prepared 
by  the  dty  en^new ;  and  ttiat  thereupon,  on 
the  same  day,  the  said  d^  conndl,  by  reso- 
lutions dnly  adopted,  declared  Out  a,  neces- 
sity existed  for  the  constmctitm  of  such 
waterworks,  water  main,  and  sewer  systems, 
which  said  reeoluttona  referred  intdUgently 
to  the  plans.  Qkedficatlons,  and  estimates 
therefor,  and  which  said  resolotions  were 
thereupon  published  twice,  once  eadi  wedc 
for  two  consecative  we^  In  the  oflScial 
newspaper  of  said  city,  namely,  on  the  HSd 
and  29th  days  of  July,  1920.  On  the  4th  day 
of  August,  1920.  a  protest  against  the  con- 
struction of  said  waterworks  and  sewer  sys- 
tems was  filed;  Such  protest  was  signed  in 
all  by  some  176  persons,  and  read,  bi  part: 

"We.  the  underBlgned  dtisens  of  the  state  of 
North  Dakota,  who  own  lots  and  parcels  of 
land  which  may  be  or  will  be  assessed  for  such 
heretofore  mentioned  and  proposed  improre- 
ments,  so  called,  do  hereby  gire  notice  to  the 
d^  coondl  of  the  dty  of  Hankinson,  N.  D., 
that  we  do  protest  against  any  further  action 
whatever  at  the  present  time  towards  bnil^ng 
waterworks  system,  water  mains,  or  sewers 
as  proposed  by  such  coandl  in  said  published 
notice,  and  that  the  said  dty  coimdl  do  there- 
fore discontinue  any  further  action  as  pro- 
posed; that  this  protest  is  filed  as  permitted 
by  the  laws  and  statutes  of  the  state  of  Nftrth 
Dakota,  because  we  do  not  want  the  same  es- 
tablished at  this  time  because  of  the  present 
high  price  of  materials,  labor,  etc.;  aiul.  fur- 
ther, that  the  proposed  costs,  as  a  whole,  as 
now  propose^  will  be  too  high." 

Thereafter,  on  the  10th  day  of  August, 
1920.  at  a  meeting  of  the  city  coundl,  at 
which  all  members  were  present,  the  follow- 
ing proceedings  were  bad: 

"Auditor  read  a  protest  presented  hy  prop- 
erty owners  protesting  against  the  creation  of 
and  building  of  sewers,  water  mains,  pumping 
stations,  or  anything  and  everrthing  connected 
therewith,  in  tiie  dty  of  Hankinson,  Richland 
counter,  N.  D. 

"Motion  made  by  Alderman  Pelts  and  sec- 
onded by  Alderman  Hoffinau  that  protests  be 
approved  as  read.  Roll  call  on  the  motion  re- 
sulted as  follows:  First  ward.  Brown  voting 
No;  Borfening  voting  No.  Second  ward,  Sols- 
rud  voting  No;  Scbuett  voting  No.  Third  ward, 
Pelts  voting  Yes;  Hoffman  voting  Yes.  Mo- 
tion declared  not  carried. 


"Alderman  Burfenlng  introduced  the  follow- 
ing resolution  and  moved  its  adoption;  Al- 
derman Scbuett  seconded  the  motion: 

"Whereas,  petitions  supposedly  under  and  in 
accordance  with  section  3704  of  the  Compiled 
Laws  of  North  Dakota  1913,  having  on  the  4th 
day  of  August,  1920,  been  filed  with  the  city 
aucUtor,  protesting  against  the  construction 
of  a  waterworks  and  sewer  system,  and  where- 
as, many  of  the  lots  re^sented  by  the  signs- 
tare  to  such  protests  are  subject  only  to  indi- 
rect or  secondary  assessments,  and  sudi  signa- 
tures do  not  represent  the  majority  of  the 
properly  liable  to  be  directly  assessed,  and 
whereas,  Independent  protests  were  not  filed 
against  the  waterworks  and  against  the  sewer 
systems,  though  many  of  the  signers  are  known 
to  be  favorable  to  one  system  while  opposed 
to  the  other,  and  the  petitions  do  not  there- 
fore represent  the  true  wishes  of  all  tite  sign- 
ers, and  whereas,  it  Is  the  opiniim  of  tbe  coun- 
dl that  the  construction  of  a  waterworiis  and 
sewer  system  is  necessary  for  the  convenience, 
health,  fire  protection,  and  general  welfare  of 
the  citizens  of  Hankinson  and  their  property: 

"Now,  therefore,  be  it  resolved  by  the  dty 
councU  of  the  city  of  Hankinson,  N.  D.,  that 
the  dty  council,  having  heard  and  fully  con- 
sidered said  protests,  do  find  and  determine 
at  tills,  the  first  regular  meeting  after  the  time 
set  for  filing  protests  against  sudi  improve- 
ments, that  the  inoteats  are  insnffident  and  not 
well  taken,  and  that  the  petitions  be  denied. 

"Boll  cddl  on  the  resdutioo  resulted  as  fol- 
lows: First  ward.  Brown  voting  Yes;  Bur- 
feuing  voting  Yes.  Second  ward,  Solsrud  vot- 
ing Yes ;  Schuett  voting  Yes.  Third  ward,  Peits 
voting  No;  HofFmaa  voting  No.  Resolution  de- 
clared carried.** 

Subsequently  contracts  were  made  with  W. 
D.  Lovell  for  the  construction  of  the  water- 
works system  and  with  the  John  O'Connor 
Comi  juy  for  the  construction  of  the  sewer 
system;  and  prior  to  the  trial  said  Lovell 
bad  completed  all  «icavati<m  work  on  the 
waterworks  system  and  had  completed  the 
grater  part  of  the  waterworks  siyst^,  and 
the  dty  council  had  approved  the  estimates 
of  the  dty  engineer  and  had  lasoed  vrarrants 
to  the  said  Lovdl  in  the  sum  of  979,023.53. 
The  dty,  by  cmdenuBtiOD  suit;  had  procured 
title  to  a  tract  of  land  for  the  ouUet  of  the 
sewer.  The  trial  court  found,  as  a  fact,  that 
the  city  of  Hankinson  had  no  adequate  fire 
protection,  and: 

"That  the  only  means  of  sanitation  and  dis- 
position of  sewage  and  refuse  is  by  private 
privies  and  cesspools;  that  by  reason  of  tbe 
condition  of  the  soil  and  the  general  location 
of  said  cesspools  dtizens  of  Hankinson  are  in 
constant  jeopardy  of  spread  of  typhoid  fever 
and  other  infection  and  disease;  that  there 
is  now  in  the  course  of  construction  in  said 
dty  of  Hankinson  a  large,  modem,  fully  equip- 
ped sanitary  school  bulling,  the  plsns  of  which 
provide  for  a  system  of  sanitation,  water  sup- 
ply, fire  protection,  and  sewage  which  can  be 
made  available  and  useful  only  by  the  estab- 
lishment of  sodi  waterworks  and  sewer  sys- 
tems provided  herdn." 
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The  court  fortlier  fooAd: 

"That  there  Ib  no  evidence  to  sustaui  the  al- 
lesationB  of  fraud  and  collnsion  set  forth  in 
the  complaint,  and  that  there  ii  no  evidence 
except  that  the  defendants  haTe  each  acted  in 
the  utmost  sood  faitb.** 

The  flrat,  and  principal,  contention  of  die 
plaintiffs  is  that  the  proceedings  had  subse- 
qoent  to  the  flllnff  of  protests  are  invalid.  It 
is  pointed'  out  that  section  3704,  O.  I>.  1913, 
proTldee  that  such  protests  must  be  consid- 
ered at  the  next  regular  meeting  of  the  city 
c-ouncll  after  the  expiration  of  the  time  tor 
tiling  a  protest;  that  the  first  publication  of 
the  resolutions  of  necessity  here  was  made 
on  July  22d;  that  the  time  for  filing  protests 
e?ct^red  August  6th;  that  on  August  4th — two 
(lays  before  the  expiration  of  the  time  in 
which  protests  might  be  filed — a  protest 
figued  by  some  176  persons  was  filed ;  that 
the  statute  provides  that  the  r^ular  meet- 
ings of  a  city  council  shall  be  held  on  the 
first  Monday  of  each  month;  that  the  next 
regular  meeting  of  the  city  council  after  Au- 
gust 6th  would  be  on  the  first  Monday  of 
September;  that  the  city  council  here  did  not 
talce  action  upon  the  protests  at  such  meet- 
ing, but  took  action  thereon  at  a  meeting 
held  Angnst  lOtb. 

As  already  stated,  the  evidence  shows  that 
all  the  members  of  the  city  council  were 
present  at,  and  participated  In,  the  meeting 
held  August  10th.  The  evidence  also  shows 
that  all  the  plaintiffs  were  present  at  such 
meeting.  There  is  no  contention  that  any  of 
the  Protestants,  or  any  other  person  inter- 
ested, was  in  any  manner  misled,  or  derived 
of  an  opportunity  to  be  heard,  off  account  of 
the  protests  b^ng  considered  at  the  meeting 
held  August  10th.  It  does  appear  that  there 
was  preset  at  that  meeting  such  a  large 
niunber  of  persons  that  it  became  necessary 
to  adjourn  the  meeting  to  some  public  hall 
in  order  to  accommodate  the  crowd.  Of 
course,  the  contention  of  the  plaintiffs  that 
the  proceedings  of  the  dty  council  are  Irregu- 
lar and  invalid  because  no  proper  action  was 
taken  on  the  protests  is  predicated  upon  the 
premise  that  there  was  in  fact  a  sufficient 
protest  filed,  viz.  a  protest  signed  by  the 
owners  of  a  majority  of  the  property  liable 
to  be  specially  assessed  for  the  proposed  im- 
provement.  For  the  statute  ivovides: 

"If  the  owners  of  the  majority  of  the  prop- 
erty liable  to  be  spedally  asBessed  for  such 
proposed  improvement  shall  not,  within  fifteen 
days  after  the  first  publication  of  such  resolu- 
tion,  file  with  the  city  auditor  a  written  pro- 
test against  such  improvement,  then  the  ma- 
jority of  such  owners  shall  be  deemed  to  have 
coniented  thereto."   Section  8704,  C.  L.  1913. 

[1,2]  In  the  CMnplalnt  In  this  case  it  Is 
alleged  that  the  protests  filed  were  signed  by 
a  sufflcioit  number.  In  the  answer  It  is 
denied  that  sufficient  protests  were  filed,  and 
it  Is  alleged  that  the  procesls  filed  wwe,  as 


8  ma.Ua  of  fiict,  not  dgned  br  ttie  mmm  of 
a  majority  ot  the  pr<q;)erty  liable  to  be  spe- 
ciallT. assessed  ftn  the  InvrarenMiit  Dpoo  ' 
the  trial  the  snffldai^  -ct  the  protests  became 
an  issue.  Both  parties  Introdnoed  snoe  evl- 
dence  upon  the  qnestbm.  The  defendants  of- 
fered the  testimony  of  tbe  clt7  eiwlneer,  who 
testified  that  at,  and  Immediately  prior  to,  the 
time  the  protests  were  acted  on,  be  examined 
the  tax  lists  to  sscertain  wbat  real  v^ovtxtj 
in  tbe  city  was  owned  by  ttie  protestants. 
and  tbat  be  found  ttiftt  tbe  inotestants  were 
not  tbe  owners  of  a  majority  of  tbe  property 
liable  to  be  epedally  assessed.  And  upon  the 
trial  thore  was  introduced  in  evidence  a  cer- 
tain plat  prqured  by  the  city  engineer,  show- 
ing tbe  property  owned  by  tbe  protestantx 
and  the  property  owned  by  others  who  did 
not  protest.  Tbe  dty  oigineer  testified  that 
this  plat  showed  the  ownership  of  sadi  pnv- 
erty  as  it  appeared  on  tta  last  tax  list  on 
August  10, 1920.  Tbe  <nily  eridenoe  adduced 
by  the  plaintiffs  was  tbat  of  tbe  plaintiff 
Peitz,  one  of  the  alderman,  who  testlfleff  tbat 
he  bad  beoi  a  recent  ot  tbe  dty  for  sonie 
36  years  and  that  be  knew  that  the  plat  in 
certain  particulars,  was  Incorrect;  that  otta«' 
tracts  besides  those  shown  therera  as  be- 
longing to  tbe  protestants  did.  In  fiict,  b^tmp 
to  the  protestants.  This  was  the  only  evi- 
dence adduced  npon  fliis  pfoposttion.  Leav- 
ing all  questions  as  to  tibe  oomp^eney  of  the 
testimony  of  Pelts  wholly  on  one  side,  an4t 
assuming  without  deddlng  tbat  the  owner-  ' 
ship  of  the  property  might  be  provoi  In  thS 
manner,  Pdts's  testlmtmy  does  not  prove  i 
that  the  protests  were  In  fact  ^gned  by  thi- 
owners  of  a  majority  of  the  property  liable 
to  be  spedally  assessed  for  the  improve- 
ment The  plaintiffs'  action  Is  predicated 
upon  alleged  Irregalaritles  In  the  proceed- 
ings before  the  dty  coundL  As  already  in- 
dicated, the  principal  irregularity  averred 
that  the  city  council  proceeded  in  dlsreganl 
of  a  valid  protest.  Manifestly  the  plalntlfTs 
had  the  burden  of  establishing  that  a  suffi- 
dent  protest  was  filed.  Hamilton,  Spedal 
Asse8.<mients,  |S  694,  736,  569,  558,  432;  Mi-- 
Quillin,  Munidpal  Corporations,  {|  2117,  201(i. 
That  burden  has  not  been  snstained.  And 
while  tbe  evidence  Is  not  satisfactory,  the 
only  dedndion  that  can  reasonably  be  made 
from  the  evidence  In  this  case  Is  that  the  pro- 
tests were  not  signed  by  the  owners  of  a 
majority  of  the  property  llaMe  to  be  special- 
ly assessed  for  the  improvement  ' 

[3]  It  Is  next  contended  tbat  there  is  evi- 
dence tending  to  establish  that  the  dty  coun-  i 
dl  aded  fraudulmtly.  There  Is  no  conten- 
tion, however,  tbat  there  Is  any  direct  evl-  | 
(ience  of  fraud.  But  It  is  asserted  that  tlie 
dty  engineer  was  largely  rewmslble  for  tbe 
action  of  the  rotmdl;  and  it  Is  ssld  that — 

"Usually  tbe  engineer  bos  some  friend  con- 
tractor with  whom  he  is  dealing  or  in  wboR^ 
business  he  has  a  direct  Interest,  sod  ituitead 
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«C  representliiK  the  dty  and  piardinf  its  in- 
terests he  Is  really  Id  'cahoots'  with  the  con- 
tractor." 

The  erldence  does  not,  however,  establish 
any  such  condition.  There  is,  in  onr  opinion, 
no  evidfflice  of  frand,  and  we  fully  agree 
with  the  findings  made  by  the  trial  court  mx 
this  question. 

It  Is  said  that  the  improTements  are  too 
expensive,  and  are  of  doubtful  value.  Tbes^ 
of  course,  are  administrative  or  legislative, 
and  not  indidal,  questions.  25  R.  C.  L.  p. 
99;  KcQulllln.  Hun.  Corp.  I  2004.  There  are 
few,  If  any,  municipal  ImprovnnentB  con- 
structed tfat  Hiat  some  one  questions  the 
necessity  or  reaaonableness  thereof.  The 
power  to  determine  these  questions  is  con- 
ferred upon  the  dty  council.  The  court  may 
inquire  Into  the  acts  of  the  council  to  ascer- 
tain whether  they  have  acted  according  to 
law,  but  the  court  may  not  substitate  its 
Judgment  for  tlte  judgment  of  tlie  city  coun- 
cil as  to  Uie  wisdom  or  expediency  of  the 
Improvement 

Judgment  aiBrmed. 

BRONSON  anud  BIRDZELL,  J3^  concur. 
ORAGB,  J.,  concurs  in  the  result 
ROBINSON,  J.,  disaents. 


DEXTER  V.  LICHTENWALTER  it  nx, 

{Sapnins  Court  ia  North  Dakota.    !>•&  ZO, 

1921.) 

(Sylldbita  hy  tht  CouHJ 

1.  MortDaoes  «=>76— Held  that  tsetafor's  exee> 
ator  eeald  not  eaforos  mortgaos  takoa  ^  te^ 
tator  ta  pmeat  less  of  land  givsa  to  a  soi 
throMh  the  tatter's  Imprevldsnoe. 

In  an  action  to  foredose  a  real  estate 
mortgage,  where  it  appeared  that  the  land 
4«vered  by  It  had  been  deeded  by  a  fatlier  to 
his  son  irtth  the  understanding  that  the  land 
was  a  gift;  that  the  father  had  taken  from 
the  son  and  his  wife  the  notes  and  mortgage 
In  question  for  the  purpose  of  preventing  the 
grantees  and  mortgagors  from  losing  their 
h>>meBtead  through  improvidence;  that  the 
mortgagee  snbsequeutly  made  s,  will,  redting 
that  he  had  advanced  money  or  property  to 
the  mortgagor  amounting,  approximately,  to 
^,000,  there  being  no  showing  that  the  ad- 
vancement consisted  of  money  or  property 
■other  than  the  land  so  mortgaged;  and  that 
the  son,  prior  to  the  conveyance  to  him,  had 
long  been  in  possesBion  of  the  land,  paying  tax* 
es.  but  DO  rent~-it  Is  Aeld: 

The  notes  and  mortgage  are  not  enforceable 
at  the  suit  of  the  executor  of  the  mortgagee. 

(Additional  Bvllabua  by  Editorial  Staff.) 

2.  Evideaos  «=9265 (3)— Letter  acknewMgliil 
Indebtedsess  held  of  little  effect 

In  an  executor's  action  to  foreclose  a  mort- 
gage given  to  testator  by  bis  son  to  whom 


testator  had  given  the  mortgaged  property  as 
an  advancement  held  tiiat  because  of  pres- 
sure being  brought  to  bear  to  collect  the  notes 
and  adjust  affairs,  a  typewritten  letter,  appar- 
ently drafted  by  some  one  other  than  defend- 
ant for  his  signature,  acknowledging  the  in- 
debtedness, was  of  Uttie  effect 

Appeal  ftom  District  Court  Foster  Coun- 
ty; Coffey,  Judge. 

Action  by  W.  A.  Dexter,  as  executor  of  the 
estate  of  Solomon  R.  Licht^waltcr,  de- 
ceased, against  E.  B.  Licbtenwalter  and  wife 
to  foreclose  a  real  estate  mortgage.  From  a 
Judgment  dismissing  the  action,  the  plain- 
tiff appeals.  Affirmed. 

W.  E.  Hoopes,  of  Carrington  (R.  C.  Mor- 
tem, of  Carrington,  of  counsel),  for  appel- 
lant. 

C.  B,  Craven,  of  Carrington,  for  respond- 
ents. 

BIRDZEI/I/,  J.  This  Is  an  ai^ieal  from  a 
judgment  of  diunlsaal  in  an  action  to  fore- 
dose  a  real  estate  mortgage  Trial  de  novo. 
TbB  facta  are  as  follows: 

[1}  In  fbe  fau  of  1901,  the  defendant  E. 
B.  UchtoiWalter,  made  a  bomestead  entry 
on  a  quarter  section  of  land  In  Foster  coun- 
ty. Tbe  fotlowli^  year,  bis  fhthor.  Sokanon 
R.  Licbtenwalter  of  Toledo,  Iowa,  pur- 
chased a  half  sectimi  of  land  hi  the  same  vi- 
cinity for  18,200.  Tbe  defendant  had  poe- 
aeaslon  of  this  half  sectUm  from  the  time  his 
ta.tb.er  purchased  it  paying  all  the  taxes, 
with  the  exception  of  the  first  year's  tax, 
and  no  rent  When  the  defendant  bad  com- 
pleted tbe  proof  mi  his  hmnestead  in  1905, 
be  moved  bis  Inqirovanents  to  tbe  northeast 
quarter  of  section  29,  township  146,  range 
64,  wbldh  was  <me  of  tbe  quarter  sections 
that  had  been  purchased  by  his  father.  He, 
the  deteidant  made  otber  Improvements 
there,  and  cimtinued  to  make  It  bis  home. 
In  1910,  the  father  conveyed  his  one-half 
section  to  tbe  defendant  and  at  about  tbe 
same  time,  June  15,  1910,  the  defendant  and 
bis  wife  executed  four  notes  for  11/100  each, 
payable  to  tbe  fiatber,  vrtUdi  were  secured  by 
a  real  estate  mortgage  of  even  date  on  tbe 
northeast  quarter,  where  the  defendant  was 
living.  This  is  the  mortgage  sought  to  be 
foredosed  in  this  action.  The  following 
October,  the  defendant's  father  made  a  will 
wbidi  contains  the  following  paragrai^: 

"I  now  proceed  to  make  some  spedflc  devises 
and  bequests  but  have  already  advanced  to  my 
daughter  Geneve  and  to  my  son  Bruce  B. 
property  or  money  in  value  or  amount  sobstan- 
tlal^  equal  to  what  I  now  pve  to  my  other 
children,  I  make  no  special  devise  or  beqneatb 
to  them." 

He  then  gave  about  $S,000  to  each  of  tbe 
other  children.  In  July  of  the  following 
year,  1911,  the  father  died.   The  notes  and 
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mortgage  In  question  were  Inraitorted  as 
part  of  his  persooal  estate,  and  this  action 
Is  brought  b7  the  executor  to  collect  the 
notes  ana  fore(Aoa6  the  mortgage. 

In  our  opinion  the  record  presents  no 
doubtful  question  of  law  or  fact  It  is  vtSl 
established  by  competent  evidence  that  the 
senior  licMenwalter  had  purchased  this  <Hie- 
half  section  of  land  for  bis  son,  the  defwd- 
ant;  that  he  did  not  have  full  ctmfldence  in 
the  son's  ability  to  take  care  of  his  business 
affairs;  that  he  speciflcally  disapproved  of 
at  least  one  doubtful  venture,  when  the  son 
contracted  a  large  indebtedness  in  the  pur- 
chase of  a  threshing  outfit;  and  that,  while 
he  was  de^ous  of  transferring  the  land  to 
the  son,  he  wanted  to  fix  It  so  that  the  de- 
fendant and  his  wife  could  not  be  deprived 
of  their  home  throufi^  Improvidence.  The 
defendant  testified  without  objection  that  his 
stepmother  bad  told  him  that  his  father  bad 
stated  that  the  notes  were  not  to  be  collected. 
Upon  direct  examination  the  defendant  was 
not  asked  concerning  the  transaction  be- 
tween himself  and  his  father.  Such  evi- 
dence was  doubtless  coDceived  to  be  Incom- 
petent under  section  7871,  O.  U  of  1913.  But 
upon  cross-examination  plalntifTB  counsel 
inquired  into  the  transaction  exhaustively, 
as  a  result  of  which  It  apprared  that  an  ar- 
rangement ^sted  between  the  defendant 
and  the  father  whereby,  if  the  defendant 
would  move  his  buildings  upon  the  father's 
land,  break  It  up  and  improve  it,  that  he, 
the  father,  would  deed  the  land  to  the  de- 
fendant; also  that  the  only  object  of  the 
mortgage  was  to  protect  the  homestead 
against  the  possibility  of  its  being  taken  by 
creditors  or  voluntarily  frittered  away  by  the 
defendants.  Since  the  evidence  clearly  es- 
tablishes the  transaction  to  have  been  of  the 
character  stated,  It  Is  clear  that  there  was 
no  actual  consideration  for  the  notes  and  the 
mortgage,  and  that  at  the  time  they  were 
given  it  was  understood  that  th^  did  not 
reiHresrait  an  Indebtedness,  and  that  the  fa- 
ther would  not  oiforce  collection.  Further- 
more, the  record  Is  devoid  of  any  evidence 
tending  to  establish  that  the  father  ever  ad* 
vanced  any  other  monies  or  proper^  to  the 
defendants.  Thus,  in  the  light  of  the  will, 
which  recites,  In  effect,  that  approximately 
$5,000  in  money  or  property  bad  been  ad- 
vanced to  the  defendant  Bruce  B.,  it  must  be 
found  that  this  one-half  section,  the  value 
of  which  was  no  greater  than  this,  was  the 
property  referred  to  as  having  been  ad- 
vanced. Clearly,  it  was  not  advanced  at 
all  if  the  t^tator  held  an  enforceable  mort- 
gage for  approximately  Ita  valne. 

[2]  Counsel  argue  that  the  prindpal  de- 
fendant has  practically  acknowledged  the  in- 
debtedness in  a  letter  dated  Novemb^  1, 
1010,  which  was  written  to  his  stepsister,  one 
of  the  legatees.   The  letter  is  typewritten, 


and  apparmtly  was  drafted  by  Bome  me 
otiier  thui  the  d^endant  tor  his  signature. 
It  does  contain  a  spedflc  acknowledgment  of 
the  Indebtedness,  and  su^^ts  that  the  ad- 
dressee and  the  other  heirs  g^ve  their  con- 
sent for  the  executor  to  withhold  foreclosure 
proceedings  and  await  tiie  collection  of  the 
notes  and  mor^ages  until  final  settlement  of 
the  father's  estate,  at  which  time  the  amount 
might  be  deducted  from  the  defendant's 
share.  The  letter  in  evidence  is  a  carbon 
COOT  end  is  so  drawn  as  to  Indicate  that 
similar  letters  were  sent  to  the  other  heita 
and  legatees  with  a  view  to  effecting  an 
amicable  adjustment  The  comi^aint  al- 
leges that  a  notice  of  intuition  to  foreclose 
had  previously  been  served  upon  the  defend- 
ant, and  the  defendant  testified.  In  substance, 
that  be  would  rather  have  given  up  bis  In- 
terest In  the  estate  of  bis  father  than  be 
brought  to  court  In  this  foredosnre  proceed- 
ing. 

We  think  that,  in  the  light  of  the  evidence 
showing  the  nature  of  the  transaction  and 
of  the  pressure  that  was  beUig  brought  to 
bear  to  collect  the  notes  given  by  the  defend- 
ant, the  effect  of  the  letter  as  an  admission 
is  largely  destroyed.  We  are  of  the  opinioo 
that  the  Judgment  Is  clearly  right,  and  it  Is 
affirmed. 

GBACE,  0.  J.,  and  BB0N30N,  GHRISTI- 
ANSON,  and  BOBINSON,  JJ.,  concur. 


STATE  «t  rel.  HERIQSTAD,  Statfl^  Atly.,  v. 
MoCRAY  et  a). 

(Supreme  Court  of  North  Dakota.  Dec.  30, 
1821.} 

(Sv^fiiu  by  the  Court.) 

1.  ConstitoUonal  law  «=>3I2— Nslsance  «S960 
—  Statute  authortzlns  Injunction  to  akata 
bawdyhonse  ■ulsaaoe  held  oanstltetfeaal. 

Section  9645  of  the  Compiled  Laws  of  1913, 
which  provides  for  the  granting  of  a  temporary 
Injunction  at  the  commencement  of  an  action 
to  abate  a  bawdyliouae  nuisance,  la  not  oncbn- 
stltntlonal  as  depriving  a  person  ot  life,  lib- 
erty, or  property  without  Aie  process  of  law. 

2.  Nuisance  <5='64  —  Himaa  habitation  not  ■ 

Dttlsanoe  per  se. 
A  hmaan  habitation  Is  not  a  nuisance  per 
se,  and,  to  be  a  nuiaance,  It  most  have  become 
inherently  dangeroos  or  sohjeeted  to  some 
harmful  or  unlawful  use. 

3.  Nuisance  «=::383  —  Property  not  a  nalsaaoe 
per  se  may  not  be  destroyed  sammarlly  wlth^ 
out  notice. 

Property  which  Is  not  a  nnisance  per  ae 
may  not  be  aummarily  and. without  notice  or 
bearing  taken  or -destroyed  in  order  to  abate 
a  nuiaance.  It  can  be  treated  as  a  nuisance 
only  after  it  la  adjudicated  to  be  audi. 
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4.  NitMBM  «3>80-S«UDlin  ud  selzMrn  ^7 
— Statute  directing  seizure  of  property  alleged 
a  bawdyhouse  iialsauoe  held  HBoonMitotlenal 
and  to  authorize  uareasonable  eelzure. 

SectioD  9646  of  ttte  Compiled  liawg  of  1&13, 
which  directs  the  seizure  and  retention  of  prop- 
erty alleged  to  be  used  as  a  bawdyhoQse,  which 
seizure  is  without  notice  and  without  a  hearing 
to  determine  whether  such  place  be  a  nuisance 
in  fact,  is  unconstitutional  in  that  it  directs  the 
taking  of  property  without  due  proceae  of  law 
and  violates  the  security  of  persons  in  their 
hoDses  by  directing  an  nnreasonaUe  aeliore  of 
tbe  same. 

Appeal  from  IMstrlct  Court,  Ward  Goonty ; 
Moellrlng,  Judge. 

Proceeding  by  the  State  of  North  Dakota, 
npoD  the  relation  of  O.  B.  Herigstad,  State's 
Attorney  of  Ward  Oounty,  against  Walter 
McOray  and  others,  to  abate  a  nuisance,  and 
from  an  order  denying  defendants*  motion  to 
vacate  a  temporary  restraining  ordw  and  to 
discharge  the  writ  of  seizure,  the  defoidants 
appeal.   Order  reversed  In  part. 

'  E.  R.  Sinkler,  of  Mlnot,  for  appellants. 
O.  B.  Herigstad,  of  Mlnot,  for  respondent. 

BIItDZELL,  J.  This  la  an  action  brought 
to  abate  a  nuisance.  Tbe  appeal  Is  from 
an  order  entered  denying  the  motion  of  the 
defendants  to  vacate  a  temporary  restrain- 
ing order  and  to  discharge  a  writ  of  seizure. 

The  action  was  instituted  by  tbe  state's 
attorney  of  Ward  county,  who  filed  a  com- 
plaint on  information  and  belief  alleging 
that  the  defaidanta  occupied  certain  describ- 
ed real  property,  and  had  occupied  the  same 
for  two  years  past,  maintaining  thereon  a 
bawdyhouse,  and  that,  unless  restrained, 
they  would  contlnne  to  maintain  such  com- 
mon nuisanca  Tba  prayer  for  relief  is ; 

(IX  That  the  place  be  adjudged  and  de- 
creed to  be  a  common  nuisance,  and  that 
an  ord»  may  issue  to  abate  it. 

(2)  That  the  defendants  he  perpetually  en- 
Joined  f^m  using  the  place  as  a  bawdy- 
house. 

(3)  That  a  temporary  Injunction  be  issued 
joining  the  defendants,  until  the  further 
order  of  the  court,  from  occupying  and  ke^ 
Ing  open  the  premises  as  such  common  nuis- 
ance. 

(4)  That  a  warrant  of  search  of  the  preqi- 
Ises  be  Issued  and  an  inventory  of  the  prop- 
erty therein  made,  and  that  there  be  ordered 
a  seizure  of  tiie  place  and  a  restraint  of  the 
defendants  from  engaging  in  prostitution  or 
conducting  a  house  of  prostitution  within 
the  state. 

(ff)  That  the  plaintiff  have  Jodgmmt  for 
costs,  attorney's  fees,  and  general  relief. 

The  complaint  was  verifled  by  the  state's 
attorney  upon  Information  and  belief  and 
was  accompanied  by  affidavits  of  four  guali- 
fled  i>ersons,  each  swearing  to  different  oc- 


casions when  he  had  been  upon  the  premises 
and  there  solicited  by  one  or  more  of  the 
defendants.  Those  occasions  range  from  No- 
vember, 1920,  to  Septembw  9.  1921.  Upon 
motion  of  the  state's  attorney,  the  district 
court,  on  September  23,  1921,  ordered  that 
the  defendants  be  enjoined  from  maintain- 
ing a  common  nuisance  upon  the  premises, 
and  that  they  be  especially  restrained  dur- 
ing the  pendency  of  the  action  from  using 
the  premises  as  a  bawdyhouse.  An  order 
of  seiztire  was  also  issued  directed  to  the 
sberiCT,  commanding  him  to  take  possession 
of  the  premises  and  safely  lock  and  hold  the 
same  to  abide  the  final  Judgment  In  the  ac- 
tion. On  Septmber  29,  1921,  the  defend- 
ants moved  for  a  dissolution  of  the  tempo- 
rary Injunctioual  order  and  lot  the  discharge 
of  the  writ  of  s^zure,  and  the  following  day 
an  order  was  entered  denying  the  motion. 
This  appeal  is  from  that  order. 

[1]  The  appellants  contended  that  the 
bawdyhouse  statute  (chapter  41  of  the  Penal 
Code)  is  unconstitutional  and  void  In  that  It 
directs  the  taking  of  property  and  property 
rights,  without  due  process  of  law.  It  is 
said  that  the  statute  authorizes  the  property 
of  the  defendants  to  be  taken  without  notice, 
and  without  an  opportunity  to  be  beard,  or 
to  cross-examine  the  witnesses. 

The  Injunctlonal  order  was  issued  in  pur- 
suance of  section  9645,  Compiled  Laws  of 
1913.  It  Is  temporary  In  character,  and  does 
not  prevent  the  defendants  from  using  the 
property  In  any  lawful  manner.  It  only 
prevents  them  from  maintaining  a  nuisance 
or  engaging  In  a  course  of  unlawful  eon- 
duct  pending  the  final  Judgment,  A  bawdy- 
house is  a  nuisance  at  common  law,  and  Is 
consequently  subject  to  the  equitable  Juris- 
diction of  courts  to  abate,  even  In  the  ab- 
sence of  statute.  A  statute  ttiat  is  merely 
declaratory  of  the  ivindples  upon  which 
equitable  Interference  in  aucb  matters  pro- 
ceeds is  not  imconstltutlonaL  Mugler  r. 
Kansas,  123  U.  S.  623.  8  Sup.  Ct  273.  81  L. 
Ed.  20S,  and  auOiorltleB  dted  in  note  L.  R, 
A.  1917B,  1078.  In  our  opinion  there  can  be 
no  serious  question  of  the  right  of  the  Legis- 
lature to  provide  for  the  issuance  ot  tempo- 
rary Injunctions  In  such  cases.  See  author- 
ities supra.  WlUiout  further  discussion  we 
hold  that  the  statute  In  question  is  clearly 
valid  in  so  &r  as  it  autborlzea  an  action  to 
be  maintained  by  the  state's  attorney  and  a 
temporary  inJunctUm  to  be  Issued  at  the 
commencement  of  the  action  which  will  pre- 
vent the  continued  maintenance  of  the  nui- 
sance pending  the  final  Judgment 

B-4]  But  that  portion  of  the  order  which 
directs  the  seizure  of  the  prranlsea  stands 
upon  a  different  lee&l  foundatiim.  It  is 
based  upon  a  s^arate  section  of  the  statute, 
namely,  section  9646,  which  reads  aa  fid-  ' 
Iowa: 
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"If,  «t  the  time  of  grantjog  the  temporary  in- 
jnnctfon  deacribed  ia  aection  9916,  an  affldaTlt 
shall  be  nreaented  to  the  epart  w  Judge  atatinf 
or  showing  that  any  of  the  offensea  meDtioned 
ia  Bectioa  8644  are  transpirinf  or  being  carried 
on  upon  the  premises  mentioned  in  the  affida- 
vit, particularly  describing  the  said  premises 
where  said  nuisancea  are  located  contrary  to 
law,  the  court  or  judge  must,  at  the  time  of 
grantiog  the  injunction,  issue  his  warrant  com- 
mending the  officer  serring  said  writ  of  injunc- 
tion at  the  time  of  each  service  to  take  posaea- 
sion  of  said  room,  bnUding  or  place  and  take  the 
game  into  hia  castody  and  securely  lock  and 
hold  the  same  to  abide  the  final  judgment  in  the 
action.  The  expenses  for  such  holding  to  be 
taxed  as  a  part  of  the  costs  in  the  action;  and 
EQch  officer  ahall  also  take  and  hold  possesBion 
of  all  personal  property  found  on  such  prem- 
ises, and  shall  take  and  hold  the  posseaaion  of 
such  premises  and  keep  the  same  doaed  until 
final  judgment  ia  entered,  or  until  the  possea- 
aion of  the  same  shall  be  disposed  of  by  an'  or- 
der of  tiie  court  or  judge  upon  a  hearing  had 
before  it  for  such  purpose." 

It  is  contended  that  the  aboTe  statute  Is 
unconstitutional  in  that  It  directs  the  taking 
of  property  without  due  process  of  law.  It 
Is  urged  that  under  thla  statute,  without  any 
prior  adjudication  whatsoever  of  unlawful' 
use,  a  person  may  be  dispossessed  of  his  borne, 
and  thus  deprived  of  his  property  until  his 
right  to  continue  possession  can  be  deter- 
mined. It  Is  well  settled  that  the  consti- 
tutionality of  a  atatute  does  not  depend  upon 
what  is  done  under  It,  nor  how  it  has  been 
ai^lled  in  a  particular  case,  but  upon  what 
may  be  done  under  its  authority.  Coe  t. 
Armour  FertlUzer  Works,  237  U.  S.  413,  35 
Sup.  Ct  (es,  59  L.  Ed.  1027.  Nor  Is  it  pot- 
mlsslble  to  show  that.  If  due  process  were  in 
fact  observed  in  the  particular  case,  the 
.same  result  would  have  been  reached  in  the 
Icmg  run.  Coe  Armour  Fertilizer  Works, 
supra. 

It  will  be  noticed  that  tbe  statute  pro- 
vides for  no  hearing  of  any  sort  in  advance 
of  tbe  seizure  by  the  officer.  All  of  the  an- 
terior proceedings  are  wholly  ex  parte.  The 
mere  presentation  of  an  affidavit  sworn  to 
by  any  person  stating  that  certain  otTenses 
are  transpiring  upon  the  premises  creates  a 
mandatory  duty  on  the  part  of  the  Judge  to 
issue  a  warrant  commanding  tbe  officer  to 
take  and  hold  possession  to  abide  the  final 
Judgment  in  the  action.  In  our  opinion  this 
statute  is  clearly  unconstitutional  In  that 
it  directs  the  taking  of  property  without  due  \ 
process  of  law  In  violation  of  both  the  state 
and  federal  Constitutions,  and  the  eighteenth 
Kectiou  of  tbe  state  Constitution,  which  says 
that— 

"Tbe  right  of  tbe  people  to  be  secure  in 
their  pemons,  houses,  papers,  and  effects, 
against  unreasonable*  aearchea  and  seizures, 
shall  not  he  violated;  and  no  warrant  eball  is- 
sue but  upon  probable  cause,  auppofted  by 
oath  ox  affirmation,  particularly  describing  the 


place  to  be  aearehed  and  the  peraone  and  thlnga 

to  be  seised." 

There  is  no  higher  property  right  known 
to  the  law  than  the  right  of  the  Individual 
to  the  poeeesalon  of  hia  home,  and  the  dep- 
rivation of  this  right,  even  temporarily.  Is 
not  to  be  sanctioned  unless  ample  legal  cause 
be  first  shown  to  exist  Tbe  home  of  an  In- 
dividual, high  or  low,  saint  or  sinner,  does 
not  become  a  nuisance  per  se  ■upaa  a  com- 
plaint signed  upon  information  and  belief, 
accompanied  by  an  affidavit  of  some  person 
that  it  is  being  used  as  a  bawdyhouse.  The 
Information  may  not  be  wdl  founded,  and 
tbe  affidavit  may  not  be  tru&  Prior  to  the 
dispossession  commanded  by  the  statute 
there  is  no  opportuntly  to  determine  wheth- 
er the  one  is  Ill-founded  and  the  other  false. 

A  structure  fit  for  the  habitation  of  hu- 
man beings  cannot  be  a  nuisance  per  se.  It 
can  only  become  a  nuisance  by  virtue  of  In- 
herent nnsafety  or  through  some  harmful  or 
illegal  us&  Where  Ul^al  use  is  relied  upon 
to  establish  it  to  be  a  nuisance,  that  use 
must  be  adjudicated  as  a  tact.  When  an  ap- 
propriate judgment  Is  entered  to  that  effect, 
it  may  then  be  promptly  abated  or  oth^- 
wlse  dealt  with  according  to  law.  Not  be- 
ing a  nuisance  per  se,  however.  It  cannot 
be  treated  as  such  for  purposes  of  abate- 
ment prior  to  such  adjudication.  By  way 
of  emphasis,  we  may  repeat  that  the  prop- 
erty itself  Is  not  alleged  to  be  harmful,  and 
It  must  therefore  be  presumed  to  be  harm- 
less. It  Is  only  the  use  that  is  harmful,  and 
such  use  is  promptly  enjoined  by  a  tempo- 
rary Injunction.  This  remedy  should  be  ef- 
ficacious to  put  a  speedy  end  to  the  nuisance 
without  taking  the  further,  and  apparently 
useless,  step  of  seizing  the  premises  wlttiout 
notice  to  the  occupants  and  without  regard 
to  whether  the  aecnrlty  of  a  home  be  here- 
by violated. 

The  distinction  between  the  summary 
abatement  of  a  nuisance  per  se  through  the 
destruction  of  the  Instrumentality  in  which 
the  nuisance  inheres  and  the  like  abatement 
of  a  nuisance  whei^  property  capable  of 
lawful  use  is  Involved,  ia  well  expressed  in 
Freund  on  Police  Power,  |S  625  and  626. 
The  author  says: 

"Sm.  The  power  of  summary  abatement  does 
not  extend  to  proper^  In  itself  harmless  and 
which  may  be  lawfully  uaed,  but  which  la  actu- 
ally pnt  to  unlawful  use  or  is  otherwise  kept 
In  tbe  condition  contrary  to  law.  So,  if  a  cer- 
tain kind  of  transportation  is  a  nuisance,  this 
does  not  justify  tlie  tearing  up  of  railroad 
tracks.  A  house  of  ill  fame  may  not  be  torn 
down  aummarity;  a  building  where  liquor  is  kept 
unlawfully  for  sale  may  not  be  destroyed;  and 
a  canal  may  not  be  destroyed  because  not  kept 
in  a  clean  condition.  Tbe  unlawful  use  may, 
however,  be  punished,  and  tbe  punishment  may 
include  a  forfeiture  of  property  used  to  com- 
mit the  unlawful  act.  While  in  many  caaea 
thla  would  be  an  extreme  measure.  It  ia  anb- 
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Ject  to  no  exprua  eraititiitfoiMl  reitnlDt  cc^- 
cept  where  tbe  eonatttation  provides  that  aTary 
penalty  mast  be  xwoyortiontta  to  the  of- 
feose.  •  •  • 

"526.  Such  forfeitQre  is  not  ao  exercise  of  the 
police  power,  but  of  the  judicial  power;  i.  e., 
the  taking  of  property  does  not  directly  sub- 
serve the  public  welfare,  but  is  intended  as  pun- 
iiOunent  for  an  unlawful  act  Hence  forfeiture 
requires  judicial  proceedings,  either  persond 
notice  to  the  owner,  or  at  leaat  a  proceeding  in 
rem  with  notice  1^  pnblication." 

The  statute  in  question  directs  that  the 
owner  or  occupant  be  diapossessed  without 
any  hearing  whatsoever.  In  addition  to  the 
authorities  dted  by  Freund,  the  principles 
stated  will  be  found  to  he  well  illustrated  in 
the  recent  dedslon  of  the  Suiorane  Court  of 
Illinois  In  People  t.  Marquis.  291  111.  121, 
126  N.  E.  7S7,  8  A.  L.  R.  874. 

In  vtew  of  our  cmicluslon  that  the  aCatute 
Is  unconsUtntlinial  In  that  it  directs  the  tak- 
ing of  property  wttboot  due  inrooess  of  law 
and  Tiolates  the  securi^  of  parsons  In  their 
houses  by  antliorlztng  an  unreasonable  «eiz- 
ure  thereof,  we  dean  It  proper  to  say  that 
through  our  reaearcheB  wa  have  been  unable 
to  find  any  bawdyhouse  statute  going  to  the 
extzeme  toigths  of  the  one  in  question.  This 
rourt  has  previously  bxid  that  this  statute 
does  not  autbcnrlze  the  deatructiom  of  useful 
'penHmal  prop«ty  found  on  the  premises. 
State  ex  reL  HcCurdy  r.  Bennett  et  al.,  37 
X.  D.  465,  163  N.  W.  1068.  B.  A.  1917F, 
1076.  It  follows  from  what  has  been  said 
that  the  writ  of  aelxure  must  be  dlscdiarged. 
To  this  extent,  the  order  appealed  from  Is 
reversed. 

C^STIANSON  and  BRON80N,  JJ.,  con- 
cur. 

BOBINSON,  J.  (concorrlog  ^>eclally).  In 
this  case  it  appears  ttiat  each  of  three  detec- 
tives suhscribed  to  a  paper  in  tiie  form  of 
an  affidavit  purporting  to  be  sworn  to  before 
another  detective.  The  chances  are  that  the 
papers  were  not  sworn  to,  and  that  they 
were  merely  suhscribed.  Three  of  the  affi- 
davits charge  that  at  a  certain  time  and 
place  Llllie  Doe  made  improper  advances  to 
them,  and  so  they  characterized  the  place  in 
which  sbe  lived  as  a  bawdyhouse.  On  the 
afBdavits,  without  any  finding  of  facts  or 
any  adjudication,  the  defendants  were  en- 
joined from  contlnnlng  to  do  wrong.  They 
were  told  not  to  do  it  again,  and  that  was 
all  right.  The  Judge  likewise  issued  an  or- 
der for  the  sheriff  to  take  possession  of  their 
lionUe  and  to  lock  and  hold  the  siime;  that 
in,  to  throw  the  defendants  out  of  their 
home  onto  tlie  street  without  a  moment's  no- 
tice. That  was  dead  wrong.  If  a  bad  per- 
son can  be  thrown  out  of  his  home  in  that 
way,  a  good  person — a  Judge  of  the  Supreme 
Court — ^may  be  thrown  out  In  the  same  man- 
ner.   No  person  has  any  security.    It  Is 


said  sadi  a  procedure  has  been  sanctioned 
by  the  United  States  Su^me  Court  Mugler 
r.  Kansaa,  128  U.  S.  623.  8  Sup.  Ct  273.  31  L. 
Ed-  20S.  The  ECansas  case  was  under  a  com- 
mon nuisance  act  providing  that. 

"Upon  a  judgment  of  any  court  baring  juris- 
diction finding  a  place  to  be  a  nuisance,  the 
proper  officer  abali  be  directed  to  abut  up  and 
abate  the  same." 

In  reasoning  the  court  says: 

"Nor  Is  the  court  required  to  adjudge  any 
place  to  be  a  common  nuisance  almply  hecausf 
ii-  fa  charged  by  the  state  to  be  stich.  It  must 
first  find  it  to  be  of  that  character;  that  is. 
[the  court]  mnst  ascertain,  in  some  legal  mode, 
whether  •  •  •  the  place  •  •  •  is  being 
BO  aaed,  as  to  make  it  a  common  nuisance." 

In  this  case  It  does  not  appear  from  the 
warrant  of  seizure  or  from  any  document 
that  the  court  had  made  a  finding  or  adjudi- 
cation as  to  whether  or  not  the  place  is  a 
common  nuisance.  Without  first  giving  de- 
fendants an  opportunity  to  be  heard,  tho 
sheriff  la  ordered  to  take  possession  of  the 
house  and  shut  It  up  and  throw  them  onto 
the  street  That  Is  not  due  process  of  law, 
and  It  Is  a  violation  of  the  constitutional 
guaranty  against  unreasonable  searches  and 
seizures.  Due  process  of  law  does  not  mean 
that  an  accused  party  Is  granted  a  trial  by 
Jury.  It  does  mean  that  he  cannot  be 
thrown  out  of  his  house  without  some  hear- 
ing or  some  form  of  trial.  "In  Judicial  pro- 
ceedlnga  the  law  of  the  land  requires  a  hear- 
ing before  condemnation."  Here  Is  the  force- 
ful language  of  the  Snitreme  Oourt  of  the 
United  iStatea: 

"Th^t  £(3an  Is  entitled  to  some  notice  before 
he  catt^utt-  'CVrived  of  his  property  Is  an  axiom 
of  lafvTtff'w^h  no  citation  or  autboriti^B  wonld 
Slve  I^^/MbI  weight."  Boiler  v.  Holly,  176 
U.  S.  Sntiw.  20  Sup.  Ct  410.  44  Bd.  S20; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565; 
Stuart  V.  Pahner,  74  N.  T.  183,  30  Am.  Rep. 
289. 

Very  easy  It  would  have  been  for  the  court 
to  have  issued  an  order  to  show  cause  and 
to  have  given  defendants  some  hearing  and 
to  have  confronted  them  witli  the  witnesses 
against  them.  But  the  prosecution  Is  under 
a  statute  wVleh  does  not  contemplate  or  pro- 
vide for  any  such- hearing.  C/omp.  Ijaws,  S 
9646.  The  statute  Is  to  the  effect  that  on  ex 
parte  affidavits  stating  certain  things  the 
Judge  shall  issue  a  warrant  to  dispossess  all 
the  parties  of  their  homes  without  first  giv- 
ing them  any  opportunity  to  be  heard.  The 
statute  is  (dearly  void,  and  it  Is  void  under 
the  decisions  cited  In  the  Kansas  case.  The 
court  there  said : 

"Nor  is  the  court  required  to  adjudge  any 
place  to  be  a  common  nuisance  simply  because 
it  is  charged  by  the  state  to  be  such.  It  must 
first  find  it  to  be  of  that  character;  that  is, 
must  ascertain  in  some  legal  mode,  whether 
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the  place  In  qneatioii  has  been  or  Is  wed  w  u 

to  make  it  a  common  noisance.** 

For  those  reasons  the  order  of  seizure 
Bhoold  be  reversed. 

GRACE,  O.  J.  (specially  concurring).  As 
we  view  section  9645,  C.  L.  of  1913,  it  merely 
provides  for  the  Issuing  of  a  temporary  re- 
straining order  to  prevent  the  continuance 
of  an  alleged  nuisance  during  the  pendency 
of  the  action,  which  was  commenced  to  abafe 
it  or  to  restrain  a  course  of  unlawful  con- 
duct The  restraining  order  remains  In 
force  only  until  final  judgment 

We  see  no  reason  why  the  above  section  Is 
not  a  valid  one,  and  we  think  It  is.  It  Is 
different,  however,  with  section  9646,  which, 
when  a  temporary  injunction  is  Issued,  as 
provided  in  section  9645,  authorizes 'the  court 
or  judge,  at  the  time  he  issues  the  tempora- 
ry injunction  restraining  the  alleged  nui- 
sance, also  to  issue  his  warrant  to  the  officer 
serving  the  writ  of  injunction  to  take  pos- 
session of  the  room,  building,  or  place  into 
his  custody,  and  to  securely  lock  and  bold 
the  same  to  abide  the  final  judgment  in  the 
action,  and  likewise  to  take  and  hold  pos- 
session of  any  personal  property  found  on 
the  premises. 

It  Is  thus  clear  from  the  latter  section 
that  the  possession  of  the  property,  either 
real  or  personal,  mentioned  In  the  section, 
may  be  taken  from  one  against  whom  the 
proceeding  Is  brought  before  there  is  any  op- 
portunity for  a  hearing,  and  before  final 
judgment.  This  clearly  would  be  taking 
property  without  due  process  of  law:  I  am 
therefore  of  the  opinion  that  8ectloD"9646  is 
clearly  unconstitutional.  i.-*"! 

In  the  case  of  State  v.  Bennett.[;Sft^.  D. 
465,  163  N.  W.  1063,  L.  R,  A.  19I7*T  lOTB,  It 
was  held  that  the  section  last  meiS^j^j^  did 
not  authorize  the  destruction  of  us^l  per- 
sonal property  found  on  the  premises.  The 
writ  of  seizure  should  be  discharged,  and  the 
orda  appealed  from  modified  acrordinj^. 


STATE  ex  rel.  LAfRD  at  al.  v.  HALL  et  al., 
State  Board  of  Canvassers. 

( Supreme  Court  vt  North  Dakota.  Dee.  80, 
1921.) 

(SvUalttt  hy  the  Court.) 

I.  Offloers  •^70^2,  New,  veL  17  Key-No.  Se- 
ries—Secretary of  State  exercises  dsty  aad 
discretion  coiweralag  sbAIoIm^  of  reoidt  pe- 
titions. 

In  filing  recall  petitions  and  calling  a  spe- 
dal  election  thereupon,  the  Secretary  of  State 
exercises  a  duty  and  a  discretion  concerning  the 
■ufficiency  of  sacb  recall  petitions. 


2.  Offloers  «s>70V2t  New,  voL  17  Key-No.  Se- 
ries—No obJeoHsn  made,  presumptloa  Is  that 
Secretary  of  State  perforned  duty  ud  exer- 
oised  discretren  as  to  recall  election. 

Where  the  Secretary  of  State  haa  received 
and  filed  recall  petitions  and  has  called  a  apedal 
election  thereupon,  and  where  an  election  hae 
been  held  pursuant  thereto,  without  any  objec- 
tion before  the  Secretary  of  State  and  with- 
out any  proceedings  In  any  court  prior  to  such 
etectioQ  to  review  or  control  the  acts  of  the 
Secretary  of  Sute,  it  must  be  presumed  that 
the  Secretary  of  State  has  performed  his  daty 
aQd  ezerdsed  his  discretion  pursaant  to  the 
law,  and  that  electors,  seeking,  after  such  elec- 
tion, to  question  the  performance  of  his  duty 
and  discretion,  have  acquleaced  in  each  pre- 
sumption. 

3.  injunction  «=»80— State  Canvasslno  Board 
■ot  enjoined  from  performing  duties  because 
of  ineufflcienoy  of  petition  for  reoall  elootien. 

In  an  application  for  an  original  writ  to 
enjoin  the  State  Ganvaatlng  Board  from  can- 
vasaing  the  letuma  of  a  recall  election,  upon 
ground  of  the  Insufficiency  of  the  recall  peti- 
tions, it  is  improper  by  equitable  interponition 
to  enjoin  such  Canvassing  Board. 

Application  by  the  State,  on  the  rtintlon 
of  George  D.  Laird  and  others,  as  citizens, 
taxpayers,  and  electors,  for  an  original  writ 
to  restrain  Thomas  Hall  and  others,  as  the 
State  Board  of  Canvassers.  Application  de- 
nied. 

E.  B.  Slnkler,  of  BOnot,  and  S.  B.  Ellsworth, 
of  Jamestown,  for  pettdooers. 

BRONSON,  J.  Petitioners  apply  f'-r  an 
original  writ  to  restrain  the  State  Canvassing 
Board  from  canvasiring  the  returns  of  the 
recall  dection  h^  on  October  28,  1921.  As 
taxpayers  and  dtlzens,  the  petiUraos  allege 
that  on  B^tteoabw  17,  1921,  certain  recall 
petitions  were  filed  with  the  Secretary  of 
State,  seeking  to  recall  the  Governor,  the  At- 
torney G^eraL  and  tba  Oommtssioner  of 
Agriculture  and  Labor ;  that  the  Secretary  of 
State  tfaerenp<m  designated  October  28,  1921, 
as  the  recall  election  day;  that  at  the  elec- 
tion 80  held  on  October  28,  1921,  the  Govern- 
or, the  Attorney  General,  and  the  Commis- 
sioner of  Agriculture  and  Labor,  sought  to  be 
recalled,  received  less  than  a  majority  of  the 
votes  cast;  and  tbat  the  State  Oanvasslne 
Board,  unless  restrained,  will  declare  other 
[arsons  to  have  been  elected  to  such  ofilces  at 
such  election.  It  is  f urUier  alleged  that  there 
were  cast  at  the  general  election  held  In  No- 
vember, 1920,  229.606  votes  for  the  ofllce  of 
Governor;  that  the  petitions  filed  were  not 
signed  by  at  least  30  per  cent  of  tbe  qualified 
voters  who  voted  at  the  general  election  for 
the  office  of  Governor.  It  Is  further  alleged, 
and  affidavits  attaclied  to  show,  that  the  re- 
call petitions  on  an  extensive  scale  were 
signed  by  the  same  individuals  twice,  or  more 
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times ;  tbat  persons  who  wok  not  electors  or 

citizens  bad  signed  sach  petittons;  that 
names  had  been  copied  upon  sncb  petitions  In 
the  handwriting  of  the  same  person,  and  that 
these  conditions  exist  to  such  an  extent  as  to 
show,  from  partial  investigation  made,  among 
other  things,  that  more  than  6,000  persons 
Blgned  their  names  twice  upon  such  petitions ; 
that  more  than  1,000  persons  signed  the  same 
who  were  not  citizens  of  the  state,  and  more 
than  10,000  signed  such  recall  petitions  who 
did  not  vote  for  the  office  of  GoYernor  at  the 
general  election;  all  of  which  would  bring 
the  requisite  mmiber  of  signers  upon  the  peti- 
tions below  the  SO  per  cent  required  by  the 
constitutional  amendment  It  is  the  conten- 
tion of  the  petitioners  that  the  election  held 
on  October  28, 1921,  was  void  by  reason  of  the 
insufficiency  of  the  petitions,  and  that  there- 
fore a  writ  should  be  issued  to  prevent  fur- 
ther Illegal  or  void  proceedings. 

[1]  It  will  be  noted  that  tills  recall  amend- 
ment does  not  provide  any  madtlnery,  except 
In  a  veyy  limited  way,  concerning  the  dicnla- 
tion  of  petitions,  the  detmnlnatlon  at  their 
sufficiency,  or  concerning  the  special  election 
to  be  held  thereuhder.  Necessarily,  If  sucli 
amendment  be  self-executing  and  Its  provi- 
sions mandatory.  It  must  call  to  its  aid,  In 
order  to  fiicllltate,  or  even  to  permit,  its 
operation,  statutory  or  cognate  laws  existing. 
Necessarily,  some  duty  Is  ]mi>osed  upon  the 
officer  with  Whom  such  petitions  must  be 
filed.  The  mandatory  nature  of  the  amend- 
ment, imder  its  very  terms,  specifying  by 
whom  the  petitions  must  be  signed,  the  per- 
centage of  electors  required,  and  tho  duty 
thereupon  imposed  upon  the  officer  to  call  a 
special  election,  requires  an  exercise  of  a 
discretion  by  such  officer.  The  duties  of  the 
Secretary  of  State  are  generally  prescribed 
by  statute.  The  nature  of  his  duties  has 
been  often  considered  by  this  court.  See 
State  T.  Hall,  36  N.  D.  62,  66,  169  N.  W.  281 ; 
State  V.  Hall,  171  N;  W.  213.  Although  he 
possesses  no  judicial  functions,  it  Is  manifest 
that  the  self-executing  and  mandatory  fea- 
tures of  the  amendment  require  tlie  OEerdse 
of  a  discretion  by  the  Secretary  of  State  in 
passing  upon  the  petitkms.  Assuredly,  In 
calling  such  special  election,  he  must  call  to 
hia  aid  statutory  election  laws,  so  Hat  as  ap- 
plloable,  and  othec  cognate  law.  In  ora&t  that 
such  discretion  may  be  exercised  pursuant  to 
the  eonstitntlonal  amendment  It  is  rertain 
that,  If  the  recall  petitions  filed  appeared  on 
their  face  not  to  have  been  signed  by  the 
requisite  percentage  required  by  the  consti- 
tutional amendment,  nor  to  be  signed  at  all 
by  quftllfled  electors,  the  discretion  or  the 
Secretary  of  State  v^ould  forbid  eltlier  the 
filing  of  the  petitions  or  the  calling  of  a 
qiedal  election.  In  the  cognate  law  existing 
prior  to  and  at  the  time  of  the  adoption  of  the 
recall  constitutional  amendment,  the  duty  is 
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Imposed  upon  the  Secretary  of  State,  con- 
cerning Initiative  and  referendum  petitions, 
to  pass  upon  each  petition,  and  if  he  finds  It 
Insufficient,  to  notify  the  committee  for  the 
petitioners  and  allow  20  days  for  correction 
or  amendment  His  decision  In  regard  to  any 
such  petition  Is  made  subject  to  review  by 
this  court.  Article  26,  Const  Amend.  It  Is 
farther  provided  in  such  article  that,  if  the 
sufficiency  of  such  petition  is  being  reviewed 
at  the  time  the  ballot  Is  being  prepared,  the 
Secretary  of  State  sbaU,  at  the  time  the 
ballot  Is  being  prepared,  place  the  measure 
on  a  ballot,  and  no  subsequent  decision  shall 
Invalidate  such  measure,  If  at  such  Section  It 
Is  ai^roved  by  a  majority  ct  the  votes  cast 
thereof. 

The  cognate  law  points  out  a  method  for 
the  Secretary  of  State  exercising  a  discretion 
upon  initiative  and  referendiun  petitions  that 
are  foundational  for  an  election  thereujwn. 
Necessarily,  pursuant  to  the  constitutional 
recall  amendment,  he  must  exercise  a  discre- 
tion In  passing  npwi  the  Bufficien<7  of  recall 
petitions,  unless  the  mandatory  features  of 
the  amendment  be  dlsiecarded  and  legal  safe* 
guards  concaning  elections  be  unobserved. 
The  Secretary  of  State,  by  constitutional 
ammdment.  Is  made  ttie  officer  with  whom 
the  petitions  are  filed.  He  Is  designated  as 
the  officer  who  shall  call  the  special  election. 
Further,  pursuant  to  the  recall  amendment 
and  statutory  election  laws,  he  has  been  as- 
signed epedfie  duties  concerning  the  nomina- 
tion and  submission  of  candidates  at  such 
recall  election,  and  concerning  the  election 
Itself.  Necessarily,  a  duty  was  imposed  upon 
the  Seoretary  of  State  to  exercise  a  discration 
concerning,  and  to  pass  upon,  the  sufficiaicy 
of  the  recall  petitions,  if  any  force  at  ail  be 
glv^  to  the  self-executing  and  mandatory 
features  of  the  recall  amaidment  See  State 
V.  Langlle,  5  N.  D.  5&4,  600,  67  N.  W.  »o8,  32 
L.  R.  A.  723 ;  State  v.  Graves,  Secretary  of 
State,  90  Ohio  St  311.  107  N.  B.  1018.  The 
fact  that  the  Secretary  of  State  possessed 
this  duty  and  the  right  to  ezerdse  this  dls-' 
cretlon  and  to  pass  upon  the  soffidency  (tf 
the  petitions  did  not  forbid  a  resort  to  the 
courts  to  review  an  abuse  ot  discreUtm  by 
sudi  -Secretary  of  Stat^  or  any  fraudulent 
acts  In  connection  thereirith.  Accordingly, 
prior  to  the  election,  there  existed  two  meth- 
ods for  questioning  the  suffidency  of  the  re- 
call petitions:  One,  by  acts  of  objection,  lie- 
fore  the  Secretary  of  State,  to  the  sufficiency 
of  such  petitions;  the  other,  by  proceedings 
in  court  to  review  or  control  the  acta  of  the 
Secretary  of  State  thereto. 

[2]  No  objection  of  any  kind,  nor  any  ap- 
peal, was  made  to  the  Secretary  of  Stote  con- 
cerning the  sufficiency  of  the  recall  petitions. 
No  action  or  proceeding  of  any  kiud  was 
taken  prior  to  the  election,  In  any  court,  to 
question  the  suffidency  of  such  petitions. 
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Withoat  objection  or  the  taking  of  any  pro- 
ceedings, the  Secretary  ot  State  was  penult- 
ted  to  exercise  bis  discretion,  to  call  and  to 
bold  the  election.  It  may  be  conceded,  for 
purposes  of  this  application,  that  the  petition 
alleges  a  cause  of  action  to  enjoin  the  calling 
of  a  recall  ejection  and  for  a  review  of  the 
discretion  exercised  by  the  Secretary  of  State, 
If  such  cause  of  action  had  been  presented 
prior  to  the  time  of  such  election,  and,  fur- 
ther, tbat  the  recall  petitions  must  be  signed 
by  30  per  cant  of  the  qnalifled  electors  who 
voted  at  the  preceding  election  for  the  office 
ot  Governor.  The  recall  pettttous,  on  thair 
face,  iHjrport  to  be  BO  signed.  It  may  be 
further  conceded  tliat  the  recall  Mmatltution- 
al  amendment  Itself  proBcribes  its  mandatory 
character  and  the  mle  ot  strict  compliance 
to  be  applied;  that,  farther,  it  was  not  In- 
tended, through  this  constitutional  o  mend- 
men  t,  to  cast  aside  all  safegaards  In  election 
proceedings. 

However,  the  pertinent  inquiry  now  is 
whether  at  this  time,  after  the  Secretary  of 
State  has  exercised  liis  discretion,  without 
any  objection  or  any  an>eal  to  the  courts,  and 
after  a  recall  Section  has  been  held,  this 
court  should  invalidate  the  election  and  re- 
strain the  State  Canvassing  Board  in  the  i>er- 
formance  of  its  duties  enjoined  by  law.  The 
petitioners  assert  that  a  valid  election  can- 
not exist  based  upon  invalid  petitions;  that 
the  existence  of  sufficient  petitions  for  a  re- 
call are  conditions  precedent  to  the  calling 
or  heading  of  a  valid  special  election,  and  any 
election  not  so  called  and  held  is  necessarily 
void.  It  remains  to  be  aeea  whether  thiq 
premise  aaawted  by  the  petitlonras  is  correct, 
based  upon  the  present  a]K>llcatlon  and  the 
constitutional  amoidment  concerned. 

For  purpoBes  ot  lUustration  It  may  be  sqp- 
posed  tbat  the  sufficiency  of  the  recall  pe- 
titions as  to  the  numba  or  qnaliflcattona  of 
the  signers  thereon  had  been  questioned  be- 
fore the  Iwlding  ot  tbe  election,  either  before 
the  Secretary  of  State  or  in  an  appropriate 
proceeding,  and  It  had  been  found  that,  by 
reason  of  duplications  of  signatures,  lack  of 
legal  signatures,  and  Illegalities  in  procedure, 
such  recall  petitions  contained  1,000,  5,000 
or  even  10,000  signers  less  than  tl^e  number 
required  by  the  constitutional  amaidment 
Would  it  be  asserted  or  contended  tbat  no  re- 
call election  could  be  later  held  If  sufficient 
and  qualifled  signers  additional  were  sub- 
mitted and  the  petitions  reflled?  Neither  the 
constitutional  amendment  nor  any  supple- 
mentary l^slatlon  provides  when  such  peti- 
tions must  be  signed  or  filed.  Furthermore, 
for  purposes  ot  Illustration,  it  may  be  sup- 
posed that  at  the  recent  recall  election  the 
officers  sought  to  be  recalled  were  retained  by 
a  majority  vote  of  the  electors  similar  to  that 
by  which  they  were  defeated.  The  constitu- 
tional amendment  provides  that,  aftw  one 


such  petition  and  special  election,  no  further 
recall  petition  shall  be  filed  against  tha  same 
officer  during  the  term  for  which  hu  was 
elected.  Would  it  be  asserted  or  cout^ded 
that  subsequently  recall  petitions  could  be 
filed  against  the  same  officer  upon  the  ground 
that  the  recall  petitions  previously  filed  were 
Invalid  and  the  election  held  thereupon  void? 
If  petitioners'  position  be  correct,  the  election. 
In  either  event,  must  be  set  aside;  further, 
additional  and  qualifled  signers  might  be  se- 
cured, the  petitions  again  refiled,  another 
election  called  and  held,'  and  then,  again,  ttie 
suffidency  of  the  petitions  might*  again  be- 
come subject  to  attack  for  further  insnffl- 
dency,  and  if  so  found«  such  election  must 
be  set  aside  and  so  ad  infinitum.  The  peti- 
tioners do  not  now  question  the  legality  of 
the  election  Itself  or  specify  any  irregu- 
larities in  the  conduct  ot  such  election.  Tbes' 
question  only  the  sufflclenqr  of  the  petitimis. 
As  hereinbefore  stated,  it  must  be  appar»t 
that,  pursuant  to  the  recall  oonstltutioiuil 
amendment,  the  electora  of  the  state  have  the 
right  to  propose  end  file  recall  petitimis ;  the 
electors  of  the  state  also  have  the  right  to 
object  to  the  8ufi3<dency  of  such  recall  peti- 
tions either  before  the  Secretary  of  State  or 
by  resort  to  the  courts.  These  are  apparent 
and  concurrent  rights.  Agencies  tor  the  ex- 
ercise and  determination  of  these  rights  an- 
terior to  the  time  of  holding  a  recall  elec- 
tion have  been  provided.  Necessarily,  these 
agencies  which  have  the  authority  to  pass 
upon  the  sufficiency  of  recall  petitions  prior 
to  a  recall  election  must  be  a  determining 
and  final  authority;  otherwise,  it  f'lUows 
that  the  respective  concurrent  right  ot  the 
electors  to  propose,  or  of  tlie  electors  to  ob- 
ject to,  recall  petitions^  may  be  rendered,  in 
eitlier  event,  nugatory  or  uselees  1^  the  indl- 
vidual  action  of  either  after  an  election  has 
in  tact  bem  held.  Manifestly,  where  no  ob- 
jection bas  been  made  before  the  Secretary 
ot  State  nor  any  proceedings  taken  in  court 
anterior  to  the  holdii^  of  a  recall  eltiction, 
and  where  the  electors  prt^KMSing  recall  peti- 
tions are  not  given  any  0[V(»tunity  to  exer- 
dse  their  concurr«it  right,  it  must  be  pre- 
sumed that  the  Secretary  of  State,  in  passing 
upon  the  recall  petitions,  has  performed  liis 
duty. 

In  Stete  V.  Langlie,  6  M.  D.  604,  600,  67  N. 
W.  958,  32  U  a.  A.  723,  an  action  of  manda- 
mus was  Instituted  to  compel  the  removal 
of  county  officers  from  HUlsboro  to  Caledonia 
upon  the  ground  that  the  latter  was  still  the 
lawful  county  seat.  Hie  action  was  brought 
after  an  election  had  been  held  and  a  stat- 
utory vote  cast  for  the  removal  of  the  countji- 
seat  to  HUlsboro.  The  validity  of  the  elec- 
tion was  attacked  upon  the  ground  that  the 
petition  presented  to  the  county  commission- 
ers was  signed  by  an  insufficient  number  of 
voters.  This  court  held  that,  aftn  an  elec- 
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tioD  had  been  held  and  a  snffldent  vole  had 
been  cast  In  favor  of  a  place  to  work  a  change 
of  the  count;  seat  to  such  place,  the  qaoation 
whether  the  petition  had  upon  It  the  requi- 
site number  of  names  was  not  open  to  Judldal 
investlgatloii ;  that,  while  a  sufficient  petl- 
tioxk  was  undoubtedly  necessary,  yet  tht*  ques- 
tion lay  deeper  tiian.  that;  that  the  pr^ant 
Inquiry  was  what  body  was  to  settle  the  mat- 
ter finally ;  that  aft^  en  election  bad  been 
held  this  court  was  Impelled  to  the  conclu- 
sion that  the  deddon  of  the  board  was  flnaL 
See  note,  50  t.  B.  A.  (N.  S.)  231 ;  note.  L.  R. 
A.  1916D,  1107:  Good  T.  San  Diego,  5  Cal. 
App.  205,  90  Pac.  44;  Conn.  t.  Blchmond,  17 
Cal.  App.  706.  121  Pac.  714,  719;  Dunham  v. 
Ardery,  43  OkL  610,  143  Pac.  331.  L.  B.  A. 
1915B,  233.  Ann.  Oas.  IdieA.  U46;  I«am  t. 
.McLaren,  28  GaL  App.  632.  163  Fftc.  985. 
Further,  after  the  holding  of  such  electlcn, 
it  must  be  ^suihed  that  electors  objecting 
to  such  recall  petitions  have  acquiesced  in 
the  presumption  that  the  Secretary  of  State 
has  so  performed  his  duty.  To  otherwise 
bold  would,  in  effect,  simply  make  the  ex- 
pressed will  of  the  electorate  at  an  election 
a  sportive  play  to  be  resolved  thereafter  in- 
to a  reality  by  a  determination  of  validity  or 
InraUdlty  d^E>endent  upon  proceedings  that 
might  be  had  coneemlng  the  Bufflcl«icy  of  re- 
tell petitions.  This  oould  serve  no  other  pur- 
pose than  to  Introduce  Into  governmental  af- 
fairs hopeless  confusion  and  uncertainty  in 
govemmental  operations.  Assuredly,  tbe  re- 
■-■all  constitutional  amendment  cont^plates 
no  such  construction,  nor  may  any  such  con- 
struction be  gleaned  from  the  statutory  or 
cognate  law. 

[1]  It  is  well  recognized  in  this  state  that 
canvassing  boards  do  not  possess  Judicial 
functions.  They  are  not  concerned  with  the 
validity  or  invalidity  of  an  election.  Their 
duty  simply  comprehends  the  reception  of 
the  returns  and  the  declaration  of  the  re- 
sults shown  thereby.  See  State  v.  McKenzle, 
10  N.  D.  130,  86  N.  W.  281.  The  State  Can- 
vassing Board  does  not  even  issue  tbe  cer- 
tiOcate  of  election.  Tbls  is  issued  by  the 
Secretary  of  State.  Section  1020.  O.  L.  1913. 
It  is  manifest  that  the  action  of  the  State 
Board  of  Canvassers  can  neither  validate 
oor  invalidate  the  special  election  held.  It 
would  be  hl^ly  improper  for  this  court,  by 
equitaUe  interposition,  to  determine  the  va- 
lidity ol  the  election  ccncerned.  in  any  event, 
by  injunctive  process  against  such  State  Can- 
vassing Board.  See  State  v.  State  Boord  of 
Canvassers,  172  N.  W.  80,  85.  94. 

For  the  reasons  stated,  the  application  must 
be  doiied. 

BIBDZELL,  J.  (concurring).  The  only 
question  ttxr  consld^tlon  here  is  Ivhether  or 
not  the  petition  alleges  grounds  for  inter- 
fcroice  with  the  contemplated  action-  of  the 


Canvassing  Board.  I  am  clearly  of  the  opin- 
ion that  it  does  not.  It  is  unnecessary  to  go 
further  Into  the  consideration  of  article  33 
of  the  amendments  to  the  Constitution  than 
to  determine  whether  or  not  a  duty  is  im- 
posed upon  the  Secretary  of  State,  In  tlu< 
first  instance,  to  ascertain  the  sufficdoicy  of^ 
petiiJons  filed  in  his  office  and  to  act  upon 
them  in  accordance  with  his  determluation. 
Clearly,  Uie  sufficiency  of  the  recall  petltlmt 
mtist  be  determined  in  the  first  Instance  by 
the  officer  with  whom  it  Is  ffled,  and  when 
so  determined,  a  mandatory  duty  Is  imposed 
to  caU  an  election.  State  v.  Langlie,  5  N.  D. 
594.  67  N.  W.  968,  82  L.  R.  A.  72S.  If  the 
determination  is  adverse,  he  should  refuse  to 
call  it  In  this  instance  the  determination 
was  made  end  the  resulting  duty  performed 
more  than  40  days  before  the  election  com- 
plained of  was  held.  It  is  familiar  law 
that  voters,  no  less  than  parties  plaintiff  in 
other  capacities,  may  be  estopped  to  assert 
their  lesal  rights,  if  any  they  have,  and  that 
such  estop^l  arises  where  they  participate  in 
an  Section  thereby  seeing  to  Influence  its 
result  It  is  not  alleged  that  the  election  did 
not  result  in  a  fair  expression  of  the  will  of 
the  votera  The  facts  which  preclude  the 
plaintiffs  here  f^ipear  on  the  face  of  the  peti- 
tion. liJxtraordinary  relief  should  therefore 
be  withheld.  In  my  view  of  the  case  It  Is 
unnecessary  to  consider  the  qualifications  of 
a  signer  to  a  recall  petition.  Nor  are  we  re- 
quired to  determine  whether  the  petition 
herein  sufficiently  alleges  a  cause  of  action,  if 
It  had  been  presaited  prior  to  the  election. 
It  was  not  BO  presented.  According  to  my 
view  it  does  not  state  facts  warranting  the 
relief  sought,  and  I  Join  in  . denying  it 

OHRISTIANSON,  J,  (Concurring).  I  con- 
cur in  the  principles  stated  In  the  syllabus 
and  in  the  conclusions  reaciied  in  the  opinion 
prepared  by  Mr.  Justice  BRONSON. 

The  petitioners  ask  for  the  issuance  of  a 
prerogatory  writ  restraining  the  State  Can- 
vassing Board  from  canvassing  the  returns 
and  announcing  the  result  of  the  ret  ail  elec- 
tion held  October  28,  1921.  The  sole  ground 
allf-gied  by  the  i)etitloners  as  a  basis  for  the 
proceeding  sought  to  be  instituted  by  tbeiii 
is  that  the  petitions  filed  with  the  Secretary 
of  State  asking  for  the  recall  of  the  three 
state  officers  in  question  were  insufficient 
There  is  no  charge,  however,  that  the  win- 
ning candidates  were  in  any  manner  respon- 
sible for  the  acts  complained  of.  It  is  not 
draied  that  the  petitions  were  prima  facie  suf- 
ficient; but  it  Is  contended  tliat,  as  a  matter 
of  fact,  the  petitions  were  not  signed  by  a 
sufficient  number  of  qualified  petltimers. 

In  my  opinion,  th^e  are  at  least  two  good 
reasons  why  the  writ  should  he  denied: 

(1)  It  Is  undisputed  that  the  recall  election 
was  caUed  and  held;  that  the-electlon  offi- 
cers of  the  different  election  precincts  in  the 
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state  certified  their  returns  to  the  respecttve 
county  auditors;  that  In  the  different  coun- 
ties of  the  state  the  various  boards  created 
by  law  for  that  purpose  met  and  canvassed 
the  returns  from  the  different  election  pre- 
cincts; that  the  returns  from  the  different 
counties  were  duly  certified  and  transmitted 
to  the  Secretary  of  State.  All  this,  without 
any  attempt  on  the  part  of  the  petitioners  or 
any  one  else  to  question  the  sufficiency  of 
the  petitions  or  the  validity  of  the  election. 
The  only  thing  that  now  remains  to  be  done 
under  the  election  laws  is  for  the  State  Can- 
vassing Board  to  meet  and  publicly  examine 
the  statements  and  returns  filed  by  the  dif- 
ferent county  auditors,  and  make  a  state- 
ment of  the  whole  number  of  votes  given  at 
Che  election  for  each  of  the  three  officers  and 
upon  each  of  the  different  measures  voted 
upon  at  such  election.  The  statute  malses  it 
the  duty  of  the  State  Canvassing  Board  to 
meet  and  canvass  the  result  of  an  election. 
Section  1018,  G.  U  1913.  It  seems  too  clear 
for  argument  that  a  court  would  not  he  justi- 
&ed  In  Interfering  with  the  action  of  this 
Board.  No  case  has  been  cited  and  none  has 
been  found  where  Judicial  power  has  been  bo 
exercised,  while  many  cases  hold  that  it  may 
not  be  so  exercised.  See  note^  SO  I*.  R.  A.  (N. 
S.)  231  et  set]. 

(2)  There  is  another  reason  why  the  writ 
should  not  issue.  Ttae  petiti<m  in  this  case 
alleges  that  certain  recall  petitiona  were  filed 
with  the  Secretary  of  State;  that  purHuaut 
thereto  the  Secretary  of  State  called  a  recall 
clectiw ;  that  such  election  was  held  with  the 
result  that  the  candidates  opposing  the  offi- 
cers sooght  to  be  recalled  received  a  majority 
of  the  rotes  cast.at  the  Section.  It  is  made 
the  duty  of  the  Secretary  of  State,  when  re- 
call petitions  signed  by  a  prescribed  number 
of  qualified  electors  are  filed,  to  call  an  elec^ 
tlon.  No  specific  provision  is  made  as  to  how 
the  sufficiency  of  the  petition  shall  be  ascer- 
tained. There  can  be  no  question,  howevei; 
but  the  duty  is  imposed  uix)n  the  Secretary 
of  State  to  determine,  at  least  in  the  first  in- 
stance, whetlier  the  petitions  are  signed  by 
the  numljer  of  electors  prescribed.  In  this 
case  the  Secretary  of  State  must  have 
reached  the  conclusion  that  the  petitions 
were  signed  by  the  required  number  of  qual- 
ified electors  for  he  called  the  election.  State 
V.  LangUe,  5  N,  D.  594-600,  67  N.  W  958.  32 
L.  B.  A.  723.  There  is  no  contenUon  that 
any  objection  was  made  before  the  Secretary 
of  State,  or  that  in  any  manner  assailed. 
There  can,  I  think,  be  no  question  but  that 
the  determination  of  the  Secretary  of  State 
was  at  least  prima  facie  correct,  and  some 
courts  have  ruled,  under  somewhat  similar 
provisions,  that  the  decision  of  the  Secretary 
of  State  has  even  greater  effect  No  attempt 
was  made  to  question  the  correctness  of  the 
determination  of  the  Secretary  of  State  until 
after  the  electiw  bad  been  held  and  returns 


made  by  the  local  election  officers,  and  such 
returns  canvassed  by  the  coimty  canvassing 
boards  and  certified  to  the  Secretary  of  State. 
All  e:Q>rase  incident  to  the  election  baa  bften 
incurred.  Not  only  the  relators,  but  the  offi- 
cers whose  terms  of  office  were  Involved,  not 
only  permitted  this  to  be  done,  without  any 
objection,  bat  acquiesced  and  participated  hi 
the  election.  It  would  seem  that  the  most 
elemoitary  rules  of  -  common  Justice  and  com- 
mon sense  would  preclude  them  from  assert- 
ing at  this  time  that  the  Secretary  of  State 
had  no  legal  right  to  call  the  election,  that 
his  action  In  so  doing  and  the  election  held 
were  and  are  mere  nullities,  and  that  In  the 
eyes  of  the  law  an  election  has  not  been  had. 
And  such,  as  I  read  the  authorities,  is  the 
established  law.  See  9  R.  G.  U  pp.  1173, 
1174. 

It  Is  well  settled  that  a  wholly  different 
rule  applies  in  considering  the  effect  of  non- 
compliance with  the  provisions  of  election 
laws  where  it  is  sought  to  set  aside  the  result 
of  an  election  from  that  which  applies  where 
the  question  of  noncompliance  is  raised  be- 
fore the  election -is  Ruling  Case  Law 
(9  R.  a  L.  p.  11T3)  says: 

*'It  is  the  du(7  of  the  courts  to  uphold  the 
law  by  sustaining  elections  thereunder  that 
have  resulted  in  a  full  and  fair  expression  of 
the  public  will,  and  from  the  current  of  au- 
thorlt;  tfae  follomng  may  be  stated  as  the 
approved  rule:  All  provisions  of  ttae  election 
law  are  mandatory  if  enforcement  is  sought 
before  election  in  a  direct  proceeding  for  that 
purpose;  but  after  election  all  should  be  held 
directory  only,  in  support  of  the  result,  usleBs 
of  a  character  to  effect  an  obstruction  to  the 
free  and  intelligent  casting  of  the  vote,  or  to 
the  ascertainment  of  the  result,  or  unless  the 
provisions  affect  an  essential  element  of  the 
election,  or  nnless  it  is  expressly  declared  by 
the  statute  that  the  particular  act  is  easentitd 
to  the  validity  of  an  election,  or  that  its  omis- 
sion shall  render  it  void.  Voters  finding  a  tick- 
et or  the  names  of  candidates  on  the  official 
ballot  are  not  required  to  determine  whether 
tbey  are  entitled  to  a  place-  thereon,  bnt  may 
safely  rely  on  the  action  of  the  officers  of  the 
law,  and  on  the  presumption  that  they  have 
performed  their  duty.  And  so  an  election  in 
which  the  voters  have  fully,  fairly,  tad  hon- 
cstiy  expressed  their  wOl  la  not  invalid  be- 
cause the  certificate  of  nomination  of  the  sne- 
ccssful  candidate  is  defective  through  the  omis- 
sion of  some  detail.  Nor  is  the  title  of  the  suc- 
cessful candidate  affected  by  a  subsequent  de- 
cision holding  the  law  under  which  the  nomi- 
nations were  made  iDvaltd,  •  •  •  Where 
there  is  a  neglect  on  the  part  of  one  to  avail 
himself  of  a  right  given  him  by  statute,  he 
cannot,  when  the  result  of  the  election  is  an- 
nounced and  he  finds  himself  defeated  at  the 
polls,  ask  the  court  to  nullify  tbe  expressed 
will  of  the  voters  on  the  ground  of  the  error 
or  wrong  of  the  county  clerk,  which  he  could 
by  reaaonable  diligence  have  had  corrected.  If 
no  ante-election  objection  to  a  nomiaation  la 
made,  the  provisions  of  the  statute  are  to  be 
treated  as  directory." 
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This  is  in  harmony  wttb  the  rale  announc- 
ed by  this  court  in  State  v.  Langlle,  6  N.  IX 
B94-600,  67  N.  W.  958,  32  I*  R.  A.  72.  That 
action  involTed  the  validity  of  an  election  for 
the  ranoval  of  the  county  seat  of  Traill  coun- 
ty. The  validity  of  the  electicm  was  attadked 
upon  the  ground  that  the  petition  presented 
to  the  county  commissioners  ashing  for  such 
election  was  not  signed  by  a  suffldent  nnmber 
of  voters.  In  disposing  of  this  contention, 
the  court  said,  among  other  things : 

"We  do  Dot  think  that,  after  an  et«eti(Ki  has 
been  held,  and  a  sufficient  vote  has  been  cast 
in  favor  of  a  place  to  work  a  change  of  the 
couD^  seat  to  snch  place,  the  quastioD  whether 
the  petition  had  ai>on  it  the  requisite  number 
•f  names  is  open  to  jodicial  invest^ation." 

The  principle  stated,  and  In  fact  the  very 
language  used,  is  directly  applicable  here. 
There  Is  no  charge  here  that  there  was  any 
fraud  or  irregularity  in  the  conduct  of  the 
election  itself,  or  that  a  fair  and  full  expres- 
sion of  the  public  will  was  prevented  by  rea- 
son of  anything  that  was  done  or  omitted. 
Nor  is  thexo  any  charge  that  the  winning 
candidates  were  in  any  manner  responsible 
for  the  acts  complained  of  with  respect  to  the 
recall  petltiona  The  contention  is  merely 
tbat  the  petitions  were  not  sufficient,  and  tbat 
the  determination  of  the  Secretary  of  State 
that  they  were  sufficient  is  erroneous,  and 
that'  the  electicm  should  not  have  been  called. 
Fot  the  reasons  stated,  I  am  satisfied  that 
that  Questioa  may  not  be  raised,  and  is  not 
one  for  judicial  investigation  after  an  elec- 
tion has  been  held. 

ROBINSON,  J.  (concurring).  Now,  at 
this  late  day,  24  days  after  the  recall  elec- 
tion held  on  October  28,  1921,  five  persons, 
claiming  to  be  citizens  and  taxpayers,  file  a 
petition  asking  the  court  to  enjoin  respond- 
ents, the  State  Canvassing  Board,  from  can- 
vassing the  votes  and  certifying  the  result 
of  the  election.  The  petition  is  based  on  al- 
leged defects  in  the  petition  filed  for  the  re- 
call of  Gov.  Frazler,  William  Lemke,  Attor- 
ney General,  and  JcAn  N.  Bagan,  Commission- 
er of  Agriculture.  It  Is  contended  that  the 
petiticms  do  not  contain  a  sufficient  number 
of  legal  signatures  to  warrant  the  recall  elec- 
tion ;  that  on  the  recall  petitions  large  num- 
bers of  signatures  are  forged  and  a  large 
number  duplicated,  and  many  have  signed 
who  did  not  vote  for  Governor  at  the  general 
election  in  1920.  However,  it  does  appear 
that  at  the  general  election  in  1920  the  total 
number  of  votes  cast  for  uovernor  was  229,- 
606,  of  which  30  per  cent  is  6S382.  which  Is 
the  number  of  legal  voters  that  should  ap- 
pear on  each  recall  petition.  The  recall  pe- 
titions on  their  face  purport  to  be  signed  by 
legal  voters  which  number  as  follows :  For 
the  recall  of  Governor  Frazler,  73,893;  for 
the  recall  of  William  Lemke,  73,237;  for  tlie 
recall  of  Mr.  Hagan.  73.187.  DC  course'  the 
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recall  petitions  are  on  file  In  the  office  of  the 
Secretary  of  State  and  are  there  subject  to 
inspection.  It  is  quite  possible  that  the  pe- 
titions contain  some  duplicates  and  signa- 
tures of  persons  not  legal  voters,  but  from 
an  examination  of  each  petition  no  one  can 
say  that  it  does  not  contain  signatures  of 
at  least  68,882  legal  voters. 

The  petitions  were  filed  In  the  office  of  the 
Secretary  of  State  on  September  16,  1921, 
and  the  officers  against  whom  the  recall  was 
filed  promptly  caused  petitions  to  be  exam- 
ined and  copied  and  then  caused  $10,000  of 
the  state  emergency  fund  to  be  transferred 
to  Secretary  Hall  for  the  purpose  of  the  re- 
call election  by  publishing  and  distributing 
the  state  publicity  pamphlets.  Accordingly 
the  election  was  called  and  held  and  the 
votes  have  been  duly  certified  to  the  Secre- 
tary of  State,  and  it  is  generally  conceded 
that  the  officers  recalled  have  lost  by  a  mar- 
gin of  votes  exceeding  4,000.  The  recall 
amendment  Is  to  this  effect: 

"The  qaalified  electors  of  the  state  or  of  any 
cenoty,  or  <tf  any  congressional,  jndieial  or 
legielattre  diatriet  may  petition  for  the  recall 
[of]  any  elective,  coagressional,  state,  coun- 
ty, judicial  or  legislative  officer  by  filing  a  peti- 
tion with  the  officer  with  whom  the  petition 
for  nomination  to  such  office  in  the  primary 
election  la  ffied,  demanding  die  recall  of  sndi 
officer.  Socfa  petition  shall  be  signed  by  at 
least  thirty  per  Cent,  of  the  qaaUfled  electOM 
who  voted  at  the  preceding  electicm  (or  the  of- 
fice of  Governor  in  the  state,  coanty  or  dis- 
trict from  which  such  officer  is  to  be  recalled. 
The  officer  with  whom  such  petitioQ  is  filed 
shall  call  a  special  election  to  be  held  not  less 
than  forty  or  more  than  forty-five  days  from 
the  filing  of  such  petition.**' 

It  is  claimed  that  under  this  recall  amend- 
ment no  elector  may  sign  a  recall  petition 
unless  he  has  voted  at  the  preceding  election 
for  the  office  of  Governor,  and  that  numer- 
ous persons  who  signed  the  recall  petition 
had  not  so  voted ;  but  tbat  Is  not  a  fair  con- 
struction of  the  amendment  Its  plain  mean- 
ing is,  "The  qualified  electors  may  file  the 
petition,"  and  it  must  be  signed  by  a  number 
of  electors  equal  to  30  per  cent  of  the  votes 
given  for  the  office  of  Governor.  The  officer 
who  orders  a  special  election  must  do  so  on 
inspection  of  the  petition,  and  neither  he  nor 
the  Canvassing  Board  have  any  means  of  de- 
termining bow  a  person  voted  at  a  prior  elec- 
tion. Statutes  must  be  given  a  construction 
that  is  workable  and  practical.  A  petltlun 
for  the  recall  of  state  officers  must  be  filed 
with  the  Secretary  of  State  and  he  must  call 
an  election  to  be  held  not  less  than  40  uor 
more  than  45  days  after  the  filing  of  the  pe- 
tition. Clearly  the  sufficiency  of  the  petition 
must  be  determined  from  an  inspection  of 
the  same,  and  not  from  affidavits,  and  hence, 
to  avoid  mistakes  quite  certain  to  occur  In  a 
lengthy  petition,  it  is  common  to  obCaln  an 
extra  number  of  signatares,  and  that  1b 
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doubtless  a  reason  why  the  petitions  In  tills 
case  contain  about  5,000  additional  filgna- 
tures. 

WbKL  a  refffloiduiii  or  InlUatiTe  petition 
is  filed  with  the  Secretary  of  State,  he  Is  re- 
qalred  to  pam  npon  the  saffl^oicy  of  the  pe- 
tltlcai  and,  U  it  be  fonnd  Insofficient,  to  noti- 
fy the  committee  for  the  petitioners  and  to 
allow  20  days  for  an  amendment  His  ded- 
sitms  are  subject  to  review  tiie  Supreme 
Court,  but,  if  a  measure  is  approved  by  a 
majority  of  the  voters,  no  subsequent  deci- 
sion shall  invalidate  the  votes  cast.  lAe  do- 
ci^on  by -tile  voters  becomes  flnaL  There  Is 
no  good  reason  why  the  same  prlnd^ 
should  not  govern  a  recall  election.  The  pur- 
pose of  a  petition  Is  to  show  a  general  or 
widespread  demand  for  a  recall,  and  after 
such  demand  has  been  shown  by  the  votM  at' 
the  p(dls  the  petitlcm  becomes  of  littie  con- 
sequence. It  Is  then  functus  oflBdo.  Thus 
it  Is  held: 

"After  B  county  seat  election  has  been  or- 
dered  and  beld,  and  a  sufficient  vote  is  cast  in 
favor  of  some 'one. place  to  work  a  relocatitm 
of  the  county  seat,  the  qaesHon  wbetfieT  the 
petition  presented  to  the  board  of  county  com- 
mlasionera  praying  that  aucti  an  election  be 
held  was  signed  by  a  sufficient  number  of  vot- 
ers is  not  open  to  Judicial  investigation,  when 
the  board  has  found  that  it  was  so  signed." 
State  ex  rel.  Uttle  v.  Langlie  et  al.,  5  N.  D. 
694,  67  N.  W.  968,  32  L.  R.  A.  723. 

Now  the  statute  does  provide  for  the  man- 
ner of  conducting  elections  and  of  certifying 
the  votes  to  the  Secretary  of  State  and  for 
the  canvass  of  the  votes  by  the  State  Board 
of  Canvassers.  The  Board  is  required  to 
certify  and  determine  what  persons  have 
been,  by  the  greatest  number  of  votes,  duly 
elected  to  office,  and  to  make  and  subscribe 
a  statement  or  certificate  of  such  determina- 
tion and  deliver  the  same  to  the  Secretary 
of  State.  Code,  8  1019.  Then  the  Secretary 
of  State  shall  record  In  his  office  each  certi- 
fied statement  and  determination  so  made  by 
said  Board  and  shall  forthwith  make  and 
transmit  to  each  of  the  persons  thereby  de- 
clared to  be  elected  a  certificate  of  election 
as  hereinafter  provided,  and  he  shall  also 
forthwith  cause  a  copy  of  such  certified  state- 
ment and  determination  to  be  published  in  a 
newspaper  printed  at  the  seat  of  government 
Code,  S  1020. 

Now,  by  the  petition  In  this  case,  the  court 
Is  asked  to  enjoin  the  Canvessdng  Board 
from  the  performance  of-thelr  plain  duty  as 
prescribed  by  statute.  The  petition  is  with- 
out equity  and  without  any  warrant  of  law. 

GRACE,  C.  J.  (specially  concurring). 
This  proceeding  was  brought  by  the  petition- 
ers for  the  purpose  of  procuring  a  preroga- 


tory  injunctional  writ  to  reatralxi  the  SUte 
Canvassing  Board  from  canvassing  the  re- 
turns and  announcing  the  result  of  Qie  recall 
election  of  October  28, 1B21. 

As  a  preliminary  step  In  the  bringtns  of 
the  recall  election,  certain  petitions  for  the 
recall  of  the  Oovemor,  Attorney  Genon^ 
and  Commissioner  oC  A^ienlture  were  circu- 
lated. Each  of  the  petttlau  ampttrmOj  con- 
tained  more  than  the  requisite  nundier 
sixers,  that  Is,  tbej  were  signed  by  pre- 
sumptivdy  legal  voters  In  numbers  g^ter 
than  required  by  article  38  of  the  constitu- 
tional amendmaita.  In  this  condition  the 
petitions  weee  presented  to  tiie  Secretary  of 
State  for  filing.  If  the  i>etition8  were  in 
proper  form  and  contained  the  requisite 
number  of  signatures.  It  was  his  ministe- 
rial duty  to  file  them.  He  could  not  know 
from  the  face  of  tiie  petitions  whether  all 
signatures  on  them  wa«  genuine,  nor  could 
he  know  from  the  inspection  of  them  that 
some  were  fraudulent  if  thore  were  such; 
but  he  could  properly  presume,  prima  fade, 
that  all  the  signatures  thereon  were  genuine 
and  made  in  good  faith,  and  that  presump- 
tion would  continue  imtU  positive  proof  to 
the  contrary  Is  seasonably  made  to  appear. 
The  petitions  were  filed  without  any  objecU<m 
having  been  made  to  any  of  the  signatures 
thereon.  The  Secretary  of  State  was  re- 
quired by  the  provision  in  question  of  the 
Constitution  to  call  an  Section  to  be-  htid 
within  45  days  after  the  time  the  petitions 
were  filed ;  he  did  call  the  Section,  and  with- 
in the  45  days  the  election  was  held.  The 
electors  of  the  state  decreed  by  a  majority 
vote  that  the  officers  against  whom  recall  pe- 
titions were  filed  should  be  recalled,  and  at 
the  same  election  elected  in  their  stead  oth- 
ers as  their  succeasora 

The  recalled  officers  have  In  no  way  con- 
tested the  election.  They  thus  impliedly  con- 
ceded the  validity  at  the  election.  No  one  le- 
gally disputed  the  validity  of  the  election 
except  plalntifTs,  who  bring  this  proceeding 
In  the  relation  of  taxpayers,  and  this  after 
state-wide  election  has  been  held  as  a  result 
of  the  filing  of  the  petitions.  The  petitioners 
bad  all  of  45  days,  which  lapsed  between 
the  filing  of  the  petitions  and  tbe  day  of  Sec- 
tion, to  have  brought  a  proceeding  similar 
to  the  one  they  now  bring.  They  did  not  do 
so.  They  slept  upon  their  rights  during  all 
of  that  time,  and  now  since  the  election,  con- 
ducted at  large  expense,  and  since  every  elec- 
tor has  had  an  opportunity,  to  vote  upon  the 
issues  of  the  election,  we  titink  the  plaintifTs 
are  estopped  at  this  late  time  to  maintain  the 
proceedings  which  should  have  been  main- 
tained, if  at  all,  during  the  period  of  time 
between  the  filing  of  the  petitions  and  the 
date  of  the  election. 
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CARLSON  V.  PAYNE,'  Agent  (No.  32517.) 
(Saprema  Court  of  MlnneBota.  Dee.  16, 1021.) 

(BvUabiti  by  the  Court.) 

1.  Master  aid  aervaot  «=3278(i8)— rindinn  of 
aegllgonoe  sustained. 

The  evidence  is  sufficient  to  sustain  the 
finding  that  plaintiff's  injuries  resulted  from 
the  negligence  of  defendant 

2.  AppMl  sa<  error  «»I033(5>— Erroneoos 
iMtmoUoM  fnrorable  to  appellant  not  ground 
for  appeal. 

The  instruction  in  respect  to  oontribatory 
negligence  was  sufficieDtly  faroraUe  to  de- 
fendant. 


3.  Danagss  ^I32(I2)-497,M0  for  lees  of 
both  arms  held  exoossivs,  and  rednoad  to 

$45,000. 

The  verdict  is  ezcesdve  and  a  new  trial 
is  granted  unless  piaintiff  shall  consent  that 
it  be  reduced  to  the  sum  of  $45,000  In  wUdi 
event  a  new  trial  is  denied- 

Dibell,  J.,  dissentinc. 

Apfieak  tnm  District  Oonrt;  Hemi^n 
OouBty;  W.  W.  Bardwdl,  Jadge. 

Action  by  Harold  Carlson,  a  minor,  by 
Peter  O.  Anderson,  guardian,  against  John 
Barton  Payne,  as  Ag&it.  Verdict  for  plain- 
tiff, and  frtxn  a  denial  of  a  new  trial,  de- 
fendant appeals.  Afllrmed.  on  condition  of 
retnlttitar. 

DlUe,  Hoke,  Erauae  ft  Fa^re,  of  Minne- 
apolis, for  ^H>eUant 

Olof  L.  Biucet  of  Minneapolis*  for  xeqwiul- 
cot 

TATLOB,  O.  The  plaintiff  recovered  a 
verdict  of  $67,789.77  for  personal  injuries 
and  the  defendant  appeals  from  an  order 
denying  a  new  trial. 

The  action  was  brought  under  the  federal 
Employers'  liability  Act  (U.  S.  Comp.  St 
II  8657-6666).  The  accident  happened  while 
the  crew  of  which  plaintiff  was  #  member 
were  enguged  In  making  np  a  train  in  the 
yards  of  the  Great  Northern  Bailway  Com- 
pany in  the  dty  of  Minneapolis.  The  engine 
was  pushing  a  string  of  cars  from  the  lead 
track  upon  a  switch  track.  Plaintiff  was 
riding  the  head  car  for  the  purpose  of  setting 
the  brakes  after  a  part  of  the  cars  had  been 
uncoupled  from  the  remainder  of  the  train. 
He  claims  that  the  foreman  of  the  crew 
signaled  the  engineer  to  slow  down;  that 
instead  of  doing  so  the  engineer  set  the 
brakes  and  brought  the  engine  to  a  sudden 
stop;  and  that  this  gave  such  a  violent,  un- 
usual and  unexpected  Jerk  to  the  car  oa 
which  he  was  riding  that  he  was  thrown  over 
the  end  of  it  upon  the  track.  The  wheels  of 
the  car  passed  over  his  arms  crushing  them 
■0  badly  that  It  was  netwssary  to  amputate 
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both  arms  between  tbe  ^bow  and  shoulder. 

[1  ]  The  defendant,  in  offect,  concedes  that 
the  plaintiff  presented  evidence  tending  to 
show  that  the  acddeit  resulted  ixvm  a  vio- 
lent and  unusnal  Jerk  caused  by  the  negli- 
gence of  the  engineer  In  applying  the  brakes 
as  ii^  an  emer^ncy  stap,  instead  of  merely 
slowing  down  as  directed  by  the  signal ;  but 
argues  that  the  evldeaca  that  tiie  engineer 
simply  slowed  down  In  the  manner  usual  and 
expected  in'such  cases  is  so  mncb  mcnre  rea- 
sonable  that  the  court  ou^t  not  to  allow 
the  flnding'of  n^iUgenoe  to  stand.  This  find- 
ing is  supported  by  direct  and  positive  evi- 
doice,  and,  under  tong-estabUslie^  rales,  the 
con<dnBlon  reached  by  the  Jury  cannot  be 
disturbed. 

[2]  The  d^radant  challmgea  the  instruc- 
tion defining  the  ^ect  to  be  gLveai  to  con- 
tributory negligence  under  the  federal  stat- 
ute. This  instruction  was  clearly  erroneous, 
and  the  platntUt  concedes  that  it  was  er- 
nmeous.  But  the  instruction,  so  far  as  it 
stated  a  rule  for  the  guidance  of  the  Jury, 
was  more  favorable  to  the  defendant  than 
the  statute  warranted.  It  must  be  conceded, 
however,  that  the  Instruction  lathed  dear- 
uess.  It  la  upon  this  fact  that  defendant 
bases  his  claim  of  errw.  The  plalntifl  in* 
fdflts  that  Uiere  was  no  evldenoe  of  contrib* 
utory  negligence,  and  that  the  Instruction 
did  not  affect  the  result  In  any  way. 

The  i^aiQtlff  t^tlfled  that  he  saw  the  slow- 
down signal  and  knew  that  ordinarily  It 
would  be  followed  by  a  slij^t  Jerk  of  the 
cars;  that  he  had  been  Instructed  that  un- 
der such  circumstances  a  maq  on  top  of  a 
car  should  stay  in  the  center  and  be  on  his 
guard  against  the  Jerk;  and  that  following 
his  usual  CUB  torn  he  took  a  position  In  the 
center  of  the  car  and  braced  hims^  for  the 
usual  jerk.  He  is  contradicted  to  some  ex- 
tent by  a  witness  who  saw  him  at  the  instant 
of  the  accident  and  who  testified  that  he  ap- 
peared to  be  walldng  toward  the  brake  on 
the  front  eqd  of  the  car.  From  this  evidence 
the  Jury  might,  perhaps,  have  found  that 
he  was  guilty  of  c<mtrlbutory  negligence  in 
falling  to  take  the  usual  precautions  to  guard 
against  the  expected  Jerk.  But  the  claim 
that  he  was  guUty  of  contributory  negligence, 
although  allied  In  the  answer,  does  not 
appear  to  have  been  urged  to  any  aK>reciable 
extent  during  the  trial.  The  defendant  based 
his  defeu^ie  cm  the  ground  that  there  was  no 
negligence  In  operating  the  train  and  that 
the  injury  resulted  from  a  risk  assumed  by 
plaintiff,  and  sewaa  to  have  placed  little,  if 
any,  reliance  on  the  claim  of  contributory 
negligeuca  Neither  party  made  any  request 
for  Instructions;  and  neither  took  any  ex- 
ception, at  the  trial,  to  the  instructions  as 
glveo,  or  called  the  attention  of  the  court  to 
the  ambiguity  and  Iad£  of  clearness  in  the 
language  used.  In  view  of  all  the  circum- 
stances and  of  the  fact  that  the  •definite 
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statementa  In  ttie  Instnietlott  w«re  tindaly 
favorable  to  the  d^endant,  we  tbink  he  could 
not  have  been  prejudiced  ttie  fitct  that 
some  of  the  language  used  may  have  been  so 
Indefl&lte  as  to  cmiTey  little  or  no  meaning 
to  the  juT7. 

[3]  Defendant  relies  mainly  on  the  conten- 
tion that  the  verdict  Ib  excessive.  The  ver- 
dict is  for  $57,600  with  an  additional  allow- 
ance of  1289.77  for  fees  of  doctor,  hospi- 
tal and  nurae,  making  a  total  of  $57,780.77. 
Plaintiff  was  20  years  of  age  at  the  time  of 
the  trial,  and  has  a  life  expectanty  of  42.20 
years  according  to  the  American  Mxperience 
Table  of  Mortality.  His  Injuries  are  very 
serious.  He  lost  both  arms  between  the  el- 
bow and  shoulder,  and  the  remaining  portion 
of  his  right  arm  Is  only  abont  six  inches 
In  .length  and  of  his  left  arm  (Hily  about 
four  inches  in  length.  Although  artificial 
arms  have  been  devised  of  such  delicate  and 
ingenious  mechanism  that  unfortunates  who 
have  lost  their  natural  arms  accomplish 
wonderful  results  with  them,  yet  If  plaintiff 
were  fitted  with  such  artificial  arms  the 
stumps  of  his  natural  arms  to  which  they 
would  be  attached  are  so  short  that  it  is 
problematical  to  what  extent,  if  at  all,  he 
would  be  able  to  make  a  beneficial  use  of 
them.  He  requires  an  attendant  to  feed 
him,  to  dress  and  undress  him,  arid  to  attend 
to  his  personal  needs.  He  made  a  good  re- 
covery and  is  in  good  health  aside  from  the 
loss  of  bis  arms.  He  Is  entitled  to  very  sub* 
stantlal  damages;  but  the  amount  awarded 
18  considerably  larger  than  has  ever  been 
sustained  by  this  court  tor  any  sort  of  a 
personal  injury.  While  there  are  many  in- 
juries for  which  money  is  no  compensatioo, 
yet,  as  said  In  Padrick  v.  Great  Northern  Ry. 
Co.,  128  Minn.  228,  150  N.  W.  807,  U  R.  A. 
1916F,  1,  It  Is  aK>arent  that  Legislatures  or 
courts  must,  on  grounds  of  public  policy^ 
place  some  limit  upon  the  amount  of  re- 
covery in  such  cases.  After  a  careful  con- 
sideration of  the  matter,  we  have  reached 
the  conclusion  that  there  should  be  a  new 
trial  unless  plaintiff  shall  consent  to  reduce 
the  verdict  to  the  sum  of  $45,000.  This  gum 
Is  larger  than  has  ever  before  been  sustained 
this  court.  If  It  were  put  at  interest  at 
the  rate  of  6  per  cent,  it  would  produce  an 
annual  income  of  $2,700,  If  at  the  rate  of 
5  per  cent,  an  annual  income  of  $2,250,  and 
still  leave  the  principal  Intact. 

The  order  appealed  from  Is  reversed  and 
a  new  trial  granted  unless,  within  10  days 
after  the  filing  of  the  remittitur  In  the  court 
below,  the  plaintiff  shall  file  a  written  con- 
sent that  tbe  verdict  be  redu(.>ed  to  the  sum 
of  $45,000.  In  the  event  that  such  consent 
be  filed  within  the  time  stated  the  order 
shall  be  and  Is  affirmed. 

DIBELL,  J.  (dissenting).  The  extent  of 
the  plaintiff's  injuries  is  accurately  stated  In 


the  prevailing  opinion.  His  ptaysldan  sayabe 
will  always  require  an  attendant  We  can 
think  In  terms  of  hope,  in  view  of  the  results 
that  are  being  accomplished  in  the  rdiabU- 
Itatlon  of  maimed  men,  of  a  time  when  he 
will  be  able  to  make  serviceable  use  of  the 
stumps  of  his  arms  In  caring  for  himself, 
and  that  he  may  be  able  to  do  useful  service 
In  some  line  of  endeavor,  and  that  bis  life 
will  not  be  devoid  of  enjoyment  or  useful- 
ness. My  own  view  Is  that  he  will  do  many 
things,  and  that  his  disability  will  not  be  as 
great  as  Is  claimed  in  hla  behalf.  Much  de- 
pends upon  bis  ambltl<m  and  determination 
and  natural  aptitude.  The  award  Is  of  a 
large  amount  for  a  great  disability.  I  am 
content  that  the  composite  Judgment  of  a 
Jury  of  practical  men,  approved  by  the  trial 
court,  fix  the  dami^ea,  and  ao  I  dlsscDt  tnm 
a  reduction. 


IB  re  ESTABLISHMENT  OF  RESTRICTED 
RESIDENCE  DIST. 

CITY  OF  ST.  PAUL  v.  SCOTT  et  al. 

(No.  22567.) 

(Sivmae  Court  of  Minnesota.   Jan.  0^  U22.) 

■  (ByUabUM  hy  the  Court.) 

I.  Municipal  eorporatloa*  «3»63(l)— Cfty 
oonncd'a  action  sxoludlnB  apartneat  bulM- 
ligs  from  restricted  district  held  aot  ar- 
bitrary or  void. 

What  territory  is  to  be  Induded  in  a  re- 
stricted residence  district,  eitabHshed  under 
chapter  128,  Lawa  1815  (Gen.  St.  Sapp.  1817, 
8fi  1639—10  to  168&-16),  Is  Intrusted  to  the 
sound  judgment  of  the  city  eoaneU.  That 
existing  apartment  buildings  are  not  included 
and  that  certain  residentUl  territory  ia  ex- 
cluded does  not  justify  the  courts  in  holdbig 
the  council's  action  arbitrary  or*  void. 

3.  EnlRtnt  domala  <^265(3}— Law  loteads 
costs  and  expense*  of  establishing  rettriotad 
district  to  be  paid  by  assassmeats. 
The  law  is  construed  as  intending  the  costs 
and  expenses  of  the  proceeding  to  be  Indnded 
in  tbe  amount  which  the  assessment  for  bene- 
fits is  to  defray. 

3.  Emlaent  domain  «=3262(5)— On  apaasi 
from  coundl's  prooeedinss  for  establishing 
restricted  district,  admission  or  rejection  of 
expert's  testimony  as  to  damages  or  banefltt 
held  harmlsss. 

No  prejudicial  error  occurred  In  the  ad- 
mission or  exclusion  of  evidence  on  the  trial 

4.  Eminent  domain  «s>263— Appeliaats  held 
entitled  to  fln;il  award  of  damage*  by  ap> 
pralsers  appointed  by  court  where  they  had 
made  timely  objeotlona  to  atseMmetts  by 
appraiser*  appointed  by  rtly  coancll. 

The  appellants,  on  appeal  to  the  district 
court,  were,  as  a  matter  of  right,  entitled  to  a 
final  award  of  damages  and  assessment  of  bea- 
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efite-  apprftisers  appointed  by  tha  conrt, 
>i&ca  timely  and  proper  objectiotis  to  a  ton- 
finoation  ot  tiie  action  of  tha  appralaera  ai^ 
pelted  Iqr  the  councfl  .wera  ffled  wharaln  emn- 
pUnt  iraa  made  of  tlu  dunagei  awarded  and 
the  benefita  aaaeaaed  to  avpdianta. 

(AddiUoiMl  ByUaitu  by  BdUoriMl  Btaf.) 
A.  MsahHpal  oarporatleaa  *=>458—"Agg reflate 
■at  award  «f  damages"  whiob  nay  be  as- 
aassed  as  beneMs  tndadea  tha  ultiauite 
amonnt  indudlno  interest  and  expenses. 
The  phrase  "aggregate  net  award  of  dam- 
ages," as  used  in  Laws  1915,  c.  128,  sabd.  6, 
f  3  (Gen.  St  Supp.  1917,  S  1639-12),  relating 
to  establishment  of  restricted  districts  in  (^ties 
and  providing  that' "the  total  assessment  for 
benefits  ehall  not  be  greater  than  the  aggre- 
gate net  award  of  damages,"  includes  what 
the  daraasea  to  be  paid  will  ultimately  amount 
to,  includUng  the  interests  that  might  accrue 
and  the  expenses  of  the  proceeding. 

Appeal  from  District  Coart,  Ran3|^y  Coun- 
ty ;    Hugo  O.  Hanft,  Judge. 

The  City  of  Saint  Paul  eatabUataed  a  re- 
stricted district  along  Summit  avenue  and 
appointed  appraisers  to  determine  the  dam- 
i^es  to  the  property  included  In  the  district 
and  to  asaeaa  benefits,  and  Loola  N.  Scott  and 
others  filed  objections,  wUcb  the  council 
overruled,  and  the  awards  and  assessments 
were  confirmed,  and  the  objectors  appealed 
to  the  district  court,  where  Judgment  was  en- 
tered upholding  the  council's  acts,  and  the 
objectors  appeal.   Beversed  and  remanded. 

James  Scboonmaker,  Wm.  F.  Hunt,  Thos. 
C  Fitzpatrlckj  O.  D.  O'Brien  and  M.  D. 
Unnn,  all  of  St.  Paul,  for  ai^Hants. 


buHdlngs  stand  on  Summit  avenue  the  land 
was  not  indnded  in  the  district;  also  that  on 
the  south  side  of  the  avenue  between  Prior 
and  Cleveland  avenues  no  lots  adjacent  to 
Summit  were  taken  In.  The  Legislature  com- 
mitted the  establishment  of  restricted  dis- 
tricts to  the  Judgmoit  of  the  city  coundV 
and  courts  will  not  disturb  its  decision,  un- 
less plainly  contrary  to  the  law  under  which 
It  was  required  to  act.  There  certainly  was 
notliing  arbitrary  In  not  tnduding  property 
upon  wlilch  already  were  expensive  struo- 
tures  not  suitable  to  be  in  a  residential  dis- 
trict As  to  the  property  between  Prior  and 
Cleveland  av^ues,  the  exj^anatlon  of  its 
omission  suggested  at  the  trial  is  that  a  pro- 
ceeding had  been  begun  prior  to  the  one  be- 
fore us  in  which  that  and  other  adducent 
property  was  sought  to  be  set  apart  as  a  resi- 
dential district,  but  which  proceeding  had 
been  abandoned  at  tbe  time  of  the  trial  here* 
in.  This  situation  presents  no  ground  at  all 
for  Judicial  interference  with  tlie  district  es- 
taUtetaed.  TIm  city  coundl  Is  at  liberty  at 
any  time  to  make  the  omitted  territory  a  res- 
idential district  by  ItseU  or  In  connection 
with  other  terrltray. 

[I,  B]  An  assignment  of  error  challenges 
the  propriety  of  charging  tbe  council  ap- 
praisers'  fees  and  the  cost  of  the  proceeding 
against  the  benefits  assessed.  Tbe  law  is  si' 
lent  In  respect  to  the  defrayal  of  the  eipMis- 
es,  except  that  on  appeal  the  compensation 
of  tbe  apEO'alsers  appointed  by  the  court  may 
be  taxed  as  costs  against  ai^llant  (subdi- 
vision 12,  S  S);  but,  there  being  no  provision 
I  for  the  payment  of  tbe  expenses  connected 


Arthur  B.  Nelson  and  Carleton  F.  McNal- ,  with  the  establishment  of  a  residential  dls- 


ly,  both  of  St.  PaiU  (Moore,  Oppenheimer, 
Peterson  &  Dickson,  of  St  Paul,  of  counsel), 
for  respondent. 

HOI/P,  J.  Under  the  power  conferred  by 
diapter  128,  I^aws  191f5  (Gen.  St  Snpp.  1917, 
fi  1639—10  to  1639—16),  the  dty  council  of 
tbe  city  of  St  Paul  established  a  restricted 
residence  district  along  Summit  avenue  for 
a  distance  of  some  four  miles,  a  few  tracts 
l>^ns  omitted.  The  council  also  appointed 
ai^vraisera  -to  determine  the  damages  to  the 
propertr  Induded  In  the  district  and  to  as- 
sess benefits.  Appdlants  filed  objections  to 
tbe  report  of  the  appraisers;  one  objection 
being  to  the  amount  of  the  damages  awarded 
and  benefits  assessed  In  respect  to  the  objec- 
tor's prtqiraty.  The  council  overruled  the 
objectlMis  and  ctmfirmed  the  awards  and  as- 
sessments, miere  was  an  appeal  to  the  dis- 
trict court,  a  trial,  and  findings  with  Judg- 
ment in  all  things  affirming  what  had  been 
done  In  the  premises. 

[1]  The  action  of  the  dty  coundl  in  estah- 
Usblng  this  district  Is  called  in  question.  It 
appears  that  where  etpemrive  apartment 


trlct,  we  e<mdude  It  waa  ccmtempLated  that 
the  same  should  be  defrayed  from  the  funds 
assessed  against  benefited  [woperty.  This 
clause  In  subdivision  S,  S  3,  "but  the  total 
assessment  for  benefits  shall  not  be  greater 
than  the  aggregate  net  award  of  damages," 
cannot  be  taken  literally;  for  interest  is  to 
be  computed  on  the  damages  awarded  from 
the  date  of  the  filing  of  the  original  report 
Wben  there  has  been  a  delay  of  years,  as  in 
the  Instant  case,  the  amount  will  be  consid- 
erable, and  there  Is  no  provision  to  Increase 
benefits  correspondingly.  Therefore  we  take 
it  ttiat  the  phrase  "the  aggregate  net  award 
of  damages"  la  meant  to  Indude  what  the 
damages  to  be  paid  wlU  idtimately  amonnt 
to,  Induding  the  intraest  that  might  accrtn 
and  the  expenses  of  the  proceeding,  so  that 
the  sum  total  of  tbe  benefits  assessed  should 
be  no  more  than  that  sum.  That  Is,  even 
though  the  benefits  may  be  In  fact  much 
greater,  yet  no  more  should  be  assessed  than 
auflident  to  pay  for  the  total  outlay  connect- 
ed with  the  establishment  of  the  district 
Tbe  act  Is  not  as  explldt  in  respect  to  ex- 
penses as  mi^t  be  desired.  If  the  proceed- 
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Ing  is  flnally  abandoned,  tbe  expenses  must 
neceuatily  fall  upon  the  city,  becaaae  there 
18  BO  provision  under  wbich  they  may  be 
charged  against  any  person  or  property. 
But,  when  the  district  la  estabUsfaed.  we 
take  It  the  act  intended  to  chai^  the  whole 
■cost,  Indnding  expenses  of  tlie  procee^ng  to 
the  property  benented. 

[3]  Tbeite  are  mllnga  on  the  exdtudim  and 
tbe  receptlm  of  evldoiee  complained  of. 
The7  have  been  examined,  bnt  we  find  noUi- 
Ing  therein  ttkat  Is  emmeous  <nr  prejudicial 
to  ai«)eUantfl.  In  aKieals  ot  UUs  natnre, 
when  the  court  Is  authorised  to  interfere  with 
the  determination  of  the  appraisers  only  If 
It  is  proven  that  they  acted  frauduloit^,  ar* 
bitrarily,  npnt  a  demonstrable  mistake  of 
fkct,  or  an  erroneons  prindple  of  law.  It  la 
lOain  that  the  admission  or  rejection  of  some 
testimony  of  experts  as  to  damages  or  bene- 
fits can  have  little  or  no  effect. 

The  learned  trial  court  refused  to  appoint 
appraisers  as  demanded  by  appellants,  hold- 
ing the  determination  made  by  the  apprais- 
ers appointed  by  the  city  council  final  as  to 
damages  and  benefits  unless,  on  appeal  to 
tbe  district  court,  It  was  shown  that  those 
appraisers  acted  arbitrarily,  or  upon  an  er- 
roneous principle  of  law,  or  a  demonstrable 
mistake  of  fact  This  iwesents  the  main 
question  raised  on  the  appeal. 

[4]  The  procedure  In  awarding  damages 
and  assessing  benefits  is  fotmd  in  section  8  of 
said  chapter  128,  Laws  1915.  It  is  first  pro- 
vided that  the  city  coundl  shall  appoint  five 
appraisers  to  view  the  premises  and  appraise 
the  damages  which  may  be  occasioned  by  the 
establishment  of  the  restricted  residence  dis- 
trict It  Is  to  be  noted  that  this  appointment 
Is  made  without  notice  to  parties  Interested, 
and  without  their  being  heard  upon  the  quali- 
flcationB  of  the  appointees.  Tbe  appraisers 
shall  give  notice  by  publication  of  the  time 
and  place  where  they  will  meet  to  view  the 
premises  and  appraise  the  damages  and  as- 
sess the  benefits.  Third  subdivision.  A  copy 
of  tbB  published  notice  must  also  be  served 
upon  the  person  in  possession  of  the  tract 
of  land  affected.  Fourth  snbdlvlalon. 

"At  the  time  and  place  mentioned  bt.  the  no- 
tice, the  said  appraisers  shall  meet  and  thence 
proceed  to  Tlew  the  premises,  and  may  hear 
tbe  evidence  or  proof  offered  by  the  parties 
Interested,  and  may  edjoarn  from  time  to  time 
for  the  purposes  aforesaid.  When  their  view 
add  hearing  shall  be  concluded  they  sbaU  de- 
termine the  amoant  of  damages,  if  any,  suf- 
fered by  each  piece  or  parcel  of  land  of  which 
each  piece  or  parcel  of  land  In  the  £striet  is 
a  part.  They  shall  also  determine  the  amount 
of  benefits,  if  any,  to  each  such  piece  or  parcel 
of  land.  If  the  damages  exceed  the  benefits 
to  any  particular  piece,  the  excess  shall  be 
awarded  as  damages.  If  the  benefits  exceed 
tbe  damages  to  any  particular  piece,  the  dif- 
ference shall  be  assessed  as  benefits,  but  the 
total  asBessment  for  benefits  shall  not  be 


greater  Uian  the  aggr^ate  net  award  of  dam- 
ages. •  •  •**    Fifth  snbdlTiaion. 

The  appraises  must  file  a  report  of  their 
doings  with  the  city  clerk  wherein  they  shall 
state  costs  of  tbe  proceedings.  Seventh  sub- 
division. Then  a  notice  must  be  givrai  of 
the  time  when  the  report  will  be  considered 
by  the  council,  which  "shall  have  power  la 
their  dlscreticm  to  ODufirm,  revise  or  annul 
the  ai^ralsement  and  assessment  *  *  *  pro- 
vided that  said  council  shall  not  have  power 
to  reduce  tne  amount  of  any  award,  nor  In- 
crease any  assessment"  If  annulled,  the 
council  shall  appoint  new  appttJaera.  Bat 
here  again  there  Is  no  provision  for  the  land- 
owners to  be  heard  upon  such  appointment 
Eighth  subdivision.  "If  not  annulled  or  set 
aside,  such  awards  shall  be  final,  and  shall 
be  a  charge  upon  the  dty,  for  the  payment 
of  which  tbe  credit  of  the  dty  shall  be 
pledged.**  If  any  appeals  are  taken  from 
the  ordef  confirming  the  ai^alsement,  the 
payment  of  tlie  damages  awarded  ^all  be 
extended  until  00  days  after  final  determina- 
tion of  all  appeals  taken,  and.  in  case  of  any 
change  in  the  awards  or  assessments  upcm 
appeal,  tbe  council  may,  within  60  days  aft- 
er such  detennlnatlon,  by  resolntlai  set 
aside  the  entire  inwceedlng.  linntb  subdlvl- 
sion.  The  rights  acquired  by  the  proceed- 
ings (diall  vest  absolutely  in  the  dty.  TenOi 
subdivision. 

"Any  owner  of  land  within  said  district  who 
deems  that  there  is  any  Irregularly  in  the 
proceedings  of  said  eoundl,  or  action  of 
appraisers,  by  reason  ttf  which  the  award  of 
the  appraisers  ought  not  to  be  confirmed,  or 
who  is  dissatisfied  with  the  amount  of  dam- 
ages awarded  to  him  or  tbe  assessment  there- 
on, may  at  any  time  before  the  time  specified 
for  the  consideration  of  tbe  award  and  assess- 
ment *  *  *  file  with  the  derk  in  writ- 
ing, his  objections**  and  thereby  secure  the 
right  to  luipeal  to  the  dlsbrlct  court  by  sexring 
a  specified  nottoe.  '^ere  shall  be  no  pleading 
on  any  appeal,  but  the  court  shall  determine 
in  the  first  instance  whether  there  was  in 
the  proceedings  any  sndl  Irregularity  or  omis- 
sion of  duty  prejudicial  to  the  appellant  and 
spedfied  in  his  written  objection  that  as  to 
him  the  award  or  assessment  of  tbe  apprais- 
ers ou^t  not  to  stand,  and  whether  salil  ap- 
praisers had  jorisdictton  to  take  action  in  the 
premises.**  Eleventh  BUbdivision. 

Then  follows  the  here  important  provision 
of  the  twelfdi  Subdivision: 

"The  case  may  be  brought  on  for  hearing 
on  eight  days'  notice,  at  any  general  or  spedal 
term  of  the  court,  and  the  Judgment  of  the 
court  shall  be  to  confirm  or  anmd  the  pro- 
ceedings, only  so  far  as  tbe  said  proceedings 
affect  the  property  of  the  appellant  proposed 
to  be  induded  in  said  district  or  damaged  or 
assessed,  and  described  in  said  written  objec- 
tion. In  case  the  amount  of  damages  or  ben- 
efits assessed  is  complained  of  by  such  appel- 
lant, the  court  shall,  if  the  proceedings  be 
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confirmed  In  otber  respects,  appoint  three  dis- 
interested qualified  TOters,  appraisers  to  re- 
apprsiae  said  damagea,  and  reassess  benefits  as 
to  the  property  of  appellant.  The  parties  to 
andi  appeal  shall  bo  heard  1^  aald  eonrt  upon 
tba  appointment  of  such  appndaera,  and  th« 
mart  ^all  fix  the  time  and  place  of  meeting 
of  mncb  appraisers,  they  shall  be  avom  to  the 
faithful  discharge  of  their  duties  as  sach  ap- 
praiaers,  and  shall  proceed  to  view  the  prem- 
ises and  to  hear  the  parties  interested, .  with 
their  allegations  and  proofs  pertinent  to  the 
qncation  of  the  amount  of  damages  or  bene> 
fltfc  •  •  ••• 

These  i^^alsen  shall  report  their  deter- 
mination to  tlie  court.  This  award  shall  be 
final  unless  set  aside  by  Uie  court. 

Aa  we  omstrae  the  f(H«Koing  prorislons, 
a  landowner  who  has  filed  objectlona  to  a 
confirmation  by  Oie  ctty  coumdl  may  aiKieal ; 
and.  U  the  court  determines  that  tlie  ^o- 
ceedlngs  are  valid,  he  may,  neTertbeless, 
have  a  reappralaement  by  a^iralsers  ap- 
pctoted  by  Uie  court  whenever  one  of  the 
ohjectlou  filed  by  him  complains  of  the 
amount  ct  damages  awarded  or  benefits  as- 
sessed as  to  Mb  land.  The  last  part  of  the 
Seventh  snbdlvtaion  above  quoted  as  to  the 
question  to  be  determined  by  the  court.  In 
the  first  Instancy  refers,  not  to  the  amount 
awarded  or  asseraed  by  the  coundl  apivals- 
ers.  but  to  the  proceedings  tbraiselves  as  to 
whether  there  are  Irr^nlarltles  therein 
which  prevented  the  council  apiwalsers  from 
taking  any  valid  action.  If  the  proceedings 
are  found  valid  without  considering  the  ob- 
jector's onnplalnt  in  respect  to  damage  or 
tieneflta,  the  court,  under  the  last  provision 
of  subdivision  11,  shall  let  them  stand,  and 
then  proceed,  under  subdivision  12,  to  ap- 
point appraisers  if  the  appellant  has.  In  fala 
objections,  complained  of  the  damages  or 
benefits.  The  language  In  the  twelfth  sub- 
division Is  mandatory  as  to  the  appoint- 
ment by  the  court  of  reappraisers  in  the  giv- 
en case,  and  for  a  hearing  as  to  the  disin- 
terestedness of  such  appraisers.  And  there 
a[^>ears  good  reason  why  this  should  be  so. 
This  law  combines  the  award  of  damages  for' 
the  taking  of  property  under  the  right  of 
eminent  domain  with  the  assessment  of  ben- 
efits— a  taxation  matter.  As  to  both  It  has 
been  held  that  at  some  stage  In  the  proceed- 
ings the  owner  must  be  accorded  a  trial  as  to 
the  amount  before  an  Impartial  tribunal. 
Longford  V.  County  of  Bamsey,  16  Minn.  375 
(GO.  S33);  State  v.  Messenger,  2?  Minn.  119, 
6  N.  W.  457;  Everlngton  v.  Board  of  Park 
(;ommlB8lonera,  119  Minn.  334, 138  N.  W.  426. 
And  it  would  seem  that,  unless  the  tribunal 
is  constituted  of  persons  elected  or  sdected 
for  a  puWlc  office,  the  landowner  should  have 
an  opportonlty  to  be  beard  upon  the  quall- 
flcatlMi  of  those  selected.  As  to  the  quali- 
fication of  the  appraisers  appointed  by  the 
conrtt  Uie  act  gives  a  right  to  be  heard,  but 
not  as  to  the  council  appointees.  Aside  from 


the  explicit  language  that  the  court,  on  ap- 
peal, shall  appoint  ai^raisers  to  determine 
damages  and  benefits  anew,  where  the  ob- 
jections filed  include  a  complaint  as  to  dam- 
ages awarded  or  benefits  assessed,  considera- 
tion should  be  giren  to  the  apparent  differ- 
ence in  the  wording  of  the  directions  to  the 
appraisers  appointed  by  the  council  and  to 
the  appraisers  appointed  by  the  court  As 
to  the  former  the  direction  is  that  they  "may 
hear  the  evidence  or  proof  offered  by  the  par- 
ties Interested":  as  to  the  latter  it  is  they 
"shall  proceed  to  view  the  premises  and  to 
hear  the  parties  Interested,  with  their  alle- 
gations and  proofs  pertinent  to  the  question 
of  the  amount  of  damages  or  benefits."  It 
is  true  that  in  statutes  courts  sometimes  con- 
strue the  word  "may"  as  mandatory  as  the 
word  "shalL"  But  there  Is  no  occaslm  for 
such  a  construction  here,  for  we  think  the 
appraisers  appdnted  by  the  coondl  do  not 
constitute  such  a  tribunal  as  our  law  Intend- 
ed to  invest  with  full  power  to  authoritative- 
ly hear  and  determine  a  matter.  The  party 
interested  luu  (»tUnarlly  some  r^hts  to  be 
heard  upon  the  disinterestedness  and  general 
qualifications  of  triers  of  fact,  unless  such 
triers  are  selected  by  virtue  of  being  elected 
to  some  office  or  position.  This  law  assures 
tbSa  tlgbt  In  ret^iect  to  the  ones  appointed 
by  Uie  court  only.  This  would  seem  to  be 
a  valuable  right,  the  denial  of  which  might 
challenge  the  validity  of  the  award  or  as- 
sessment on  constitutional  grounds.  In  all 
cases  where  the  exercise  of  the  right  of  emi- 
nent domain  has  been  granted  our  Legisla- 
tures have  been  careful  to  preserve  to  the 
owner  the  right  to  a  final  bearing"  as  to  dam- 
ages either  before  the  court,  or  before  ap- 
praisers aj^inted  by  the  court,  or  before  an 
ofBdal  board.  No  act,  to  our  knowledge,  has 
attempted  to  make  the  award  of  appraisers 
chosen  from  nonoffidala  by  a  dty  council 
without  notice  to  Qie  landowner  or  oppor- 
tunity to  be  heard,  final.  In  Olty  of  St  Paul 
V.  Nlckl,  42  Minn.  262,  44  N.  W.  59,  the  board 
of  public  works  appraised  and  the  court  re- 
viewed the  amount  of  the  appralsaL  In 
Bru^rman  v.  True,  25  Minn.  123.  the  law 
provided  for  an  appeal  to  three  members  of 
the  board  of  county  commissioners,  and  It 
was  held  this  secured  Impartial  appraisers, 
since  they  were  duly  elected  officials.  In 
McKusick  V.  City  of  Stillwater,  44  Minn. 
372,  46  N.  W.  769.  the  act  provided  for  an  ap- 
peal on  the  question  of  damages  to  apprais- 
ers appointed  by  the  court;  and  the  same  Is 
the  case  of  State  ex  rel.  Hunt  v.  City  of  Mon- 
tevideo, 142  Minn.  157.  171  N.  W.  814.  The 
charter  provisions  there  Involved  give  the 
landowner  the  right  upon  appeal  to  have  a 
reassessment  of  damages  by  court  appointed 
appraisers  as  stated  in  the  opinion.  The 
foregoing  consideration  naturally  leads  to 
the  conclusion  that  the  Legislature  advised- 
ly used  mandatory  langnag»  when  assuring 
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the  owner  of  the  right  to  have  final  apprais- 
ers appointed  by  the  court  and  as  to  whose 
qunllflcatlons  he  may  be  heard.  We  hold 
that  an  Interested  party  In  a  proceeding  im- 
der  chapter  128,  Iaws  1915,  Is  entitled  to 
have  bis  damages  awarded  and  benefits  as- 
sessed by  court  appraisers,  If  he  seasonably 
files  proper  objections  and  appeals  to  the  dis- 
trict court  from  the  city  coundl's  order  of 
confirmation. 

The  order.  In  so  far  as  It  denied  appellants 
a  hearing  on  the  question  of  damages  by  ap- 
praisers appointed  by  the  court,  is  reversed, 
and  the  cause  remanded  for  further  action 
In  conformity  herewith. 

Beversed  and  remanded. 

HAI/LAM,  J.  I  concur  In  the  resoU.  I 
agree  that  on  appeal  to  the  district  court  the 
»tatute  gave  the  appellant  the  right  to  a  re- 
aiQ>ral8»nent  by  appraisers  ai^nted  by  the 
court  and  gave  the  parties  the  right  to  be 
heard  on  the  appointment  of  such  apprais- 
ers. The  question  wheth»  a  party  haa  a 
constitutional  right  to  he  heard  upon  the 
quallflcaticai  of  tiie  appraiser  selected  does 
not  seem  to  me  to  be  involved  In  this  case. 
The  L^slature  has  not  denied  the  right. 
Wbether  It  could  Ao  so  is  a  moot  questlcm. 


BENEDICT  V.  CHICAGO.  B.  &  a  R.  CO. 
et  a1.    (No.  22578.) 

(Supreme  .Court  of  Minnesota.  Jon.  IS,  1922.) 

fBullaiua  bv  the  Court.) 

Railroads  ^282(9)— Evidence  that  defects  In 
brake  on  freight  ear  handled  caused  Injury 
held  to  Justify  directed  verdict. 

Plaintiff's  intestate  was  killed  while  riding 
a  freiRht  car  down  a  grade.  Through  no  fault 
of  defendant  the  car  broke  away  from  the  en- 
gine and  deceased  wos  nnable  to  stop  it  by 
means  of  the  hand  brake.  Plaintiff  claimed 
some  defects  In  the  brake.  Held,  there  was  no 
evidence  that  the  defects  eomplained  of  impeded 
the  efficiency  of  the  brake  and  the  court  prop- 
erly directed  a  verdict  for  the  defendant. 

.  Appeal  from  District  Oonrt,  Hennepin 

County ;  W.  W.  Bardwell,  Judge. 

Action  by  E.  E.  Benedict,  as  administrator 
of  the  estate  of  Mike  Vemarsky,  deceased, 
against  the  Chicago,  Burlington  &  Qulncy 
Railroad  Company  and  othei-s.  Directed  ver- 
dict for  defendants,  and  plalntltE  appeals. 
Order  affirmed. 

Ctoo.  T.  Simpson  and  John  F.  Datal,  both 
of  Minneapolis,  for  appellant 

Morton  Barrows,  of  St  Paul,  and  George 
Hoke,  of  Minneapolis,  for  respondents. 


HALLAM,  J.  Deceased  wfts  employed  by 
the  Minneapolis  Street  Hallway  Company  In 
unloading  coal  from  cars.  With  a  crew  of 
men  he  was  handling  a  car  received  from  de- 
fendant The  car  was  equipped  wich  a  hand 
brake.  A  chain  connected  the  brake  staff 
with  a  lever  attached  to  the  brake  shoes. 
The  brake  was  tightened  by  turning  the  wheel 
on  the  brake  staCT.  This  wound  the  dialn 
around  the  statT  and  thus  caused  a  tension 
whlcii  brought  the  brake  shoes  Into  contact 
with  the  wheels.  The  car  and  the  motor  to 
which  It  was  attadied  were  also  equipped  with 
air  brakes.  The  men  were  swltchli^  tbia  car 
loaded  with  GO  tons  of  coal  down  a  grade  to 
the  iH^mlses  of  the  street  railway  cominny. 
Deceased  was  riding  upon  tt  and  was  in 
charge  of  the  brake.  For  some  onacooontable 
reason  the  coupling  broke  and  this  car  broke 
away  from  the  engine.  Deceased  was  mi< 
able  to  stop  the  car  with  the  band  brake  and 
was  killed  by  contact  with  a  ateam  sbovd. 
Plaintiff,  as  administrator,  brought  tbts  ac- 
tion for  damages  claiming  that  the  brake 
shoes  were  worn  and  that  the  brake  chain 
was  knotted  and  that  these  defects  caused  the 
accident  Defendant  ofFered  some  testimony 
to  the  effect  that  a  car  loaded  as  this  one 
was  could  not  be  held  on  that  grade  with  a 
hand  brake  even  If  In  good  condition.  Plain- 
tiff offered  no  rebuttal.  At  the  close  of  the 
testimony  defendant  movcil  for  a  directed 
verdict  The  court  without  deciding  the  mo- 
tion took  the  noon  recess.  When  the  court 
again  convened,  plaintiff  moved  to  reopen  hla 
case  to  offer  testimony  to  rebut  the  testimony 
offered  by  defendant  to  the  effect  that  loaded 
cars  could  not  be  held  on  this  grade  by  means 
of  a  hand  brake.  The  court  refused  .the  re- 
quest on  the  ground  that  the  evidence  trffered 
was  not  rebuttal,  but  part  of  the  main  case 
and  "almost  beyond  the  discretionary  powers 
of  the  court  at  this  time."  The  court  thai- 
directed  a  verdict  for  defendant  Plaintiff 
aH>eaL9. 

In  our  oploiou  the  evidence  was  properly 
rebuttaL  But  from  the  view  we  takeof  plain- 
tiff's affirmative  proof,  we  are  of  the  opinlni 
that  the  rejection  of  this  rebuttal  evidence 
could  not  change  the  result  In  other  words, 
we  think  there  was  no  sufficient  proof  that 
plaintiff's  death  was  caused  by  any  n^^- 
geuce  on  the  part  of  defendant. 

As  above  stated,  one  claim  of  netflgrace 
la  that  the  brake  shoes  were  worn.  There 
is  evidence  that  they  were  worn,  but  no  evi- 
dence that  this  condition  In  any  manner  Im- 
paired the  efilciency  of  the  brates.  On  the 
other  hand,  the  evidence  on  the  part  of  de- 
fendant is  tliat  this  condition  in  no  measure 
impaired  their  effleieney.  Plaintiff  made  no 
attempt  to  rebut  this  testimony.  It  may 
therefure  be  takm  aa  true  and  this  claim  of 
negligence  falls. 
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The  other  claim  of  negligence  I0  tbat  tbere 
was  a  knot  in  the  brake  chain.  There  Is 
evidence  to  this  effect  and  for  purposes  of 
this  appeal  we  assume  this  to  be  a  fact 
The  proof  of  causal  connection  between  the 
knot  in  the  chain  and  the  accident  depends 
entirely  on  the  evidence  of  a  witness  George 
Lukib.  The  testimony  of  this  witness  was 
given,  part  of  the  time  in  broken  English, 
and  pert  ot  the  time  through  an  interpreter. 
In  neither  case  is  the  testimony  easy  to  un- 
derstand. He  did  testify,  however,  t^at  the 
chain  would  "no  tight  up,"  that  "on  the  chain 
it  was  a  knot,  some  kind  of  knot  and  It 
couldn't  go  through  some  kind  of  wheel  there. 
I  don't  know  what  it  was  exactly;"  and 
again,  "It  was  a  knot  on  the  chain,  and  some 
Und  of  wheel  out  there  by  the  tbaih  so  that 
chain  got  caught  there,  TbKt  knot  was  there 
80  it  couldn't  turn  it  no  way  on  that  side." 
He  did  not  In  any  manner  indicate  in  his  tes- 
timony how  the  knot  in  tbe  chain  impeded 
tbe  tightening  of  the  brakes.  He  testified 
that  the  chain  was  about  five  f6et  long  and 
that  the  knot  was  about-four  feet  from  the 
brake  staff.  If  it  can  be  said  Oiat  the  Jury 
might  find  negligence  fnnn  this  very  vague 
testimony  taken  alone,  whm  we  take  it  in 
connection  with  other  testimony  on  b^lf  of 
^Intur  we  think  no  sadi  inference  Is  per- 
mlsslble.  Another  witness  for  plaintiff  tes- 
tified that  after  the  accident  he  examined  the 
brake  and  found  it  "set  ordinarily"  and  "set 
tight"  and  that  when  released  it  spun  around 
"just  ordinarily."  In  view  ot  this  positive 
testimony  introduced  by  plaintiff  we  are  of 
the  opinion  there  wasM  ro<Mn  for  an  Infra- 
ence  that  the  knot  In  the  chain  pcevented 
the  tightening  of  the  brakes. 

We  find  no  sufficient  evidence  of  negligence 
and  the  inder  a[4>ealed  from  is  affirmed. 


IGO  V.  BRINKMAN  at  al.    (No.  22566.) 
(Snpreme  Conrt  of  Minnesota.  Jan.  20, 192^) 

fSyttdbiu  bv  the  Court.) 

Brakora  «5>4g(l)— What  bniker  nast  do  to 
oara  oomtnlssion  for  sale  of  laad  stated. 

Where  a  real  estate  broker  was  authorised 
by  tbe  owners  to  sell  and  execute  a  contract 
of  sale  of  a  farm  within  a  limited  time,  he  baa 
not  earned  his  commission  unless  during  tbe 
life  of  the  agency  he  either  produced  to  tbe 
owners  a  pnrchaser  ready,  willing,  and  able  to 
buy  upon  the  terms  specified,  or  notified  them 
dnrfng  such  time,  so  that  they  had  an  oppor- 
tanity  to  enter  a  binding  contract  with  the 
purchaser,  or  brought  to  the  owners  for  their 
signature,  within  said  time,  such  a  contract  of 
sale  signed  by,  the  purchaser,  or  unless  he 
within  the  lindted  time  executed  In  behalf  of 


the  owners  a  valid  sale  eontraot  with  the  par- 
chaser. 

Appeal  f^om  District  Court,  Goodhue  Oonn-- 
ty;  Albert  Johnson,  Judge. 

Action  by  Thomas  Igo,  A<Aag  bu^eu  atf 
the  Igo  Land  Company,  against  3.  O.  Brink' 
man  and  othors.  Action  dlsmlBsed,  a  new 
trial  was  denied*  and  ^intig  ^peala.  At- 
urmed. 

A.  J.  Bockne,  ot  Zumbrota,  for  appellant 
r.  M.  Wilson,  of  Ked  Wing,  for  respond- 
ents. 

HOLT,  J.  The  action  was  dismissed  wbm 
the  evidence  was  In.  A  new  trial  was  denied, 
and  plaintiff  appeals. 

On  November  13,  1919,  defendants  em- 
ployed plaintiff  "sole  and  exclusive  agent  to 
sell  or  contract"  In  their  name,  for  $^,500, 
a  farm  of  173  acres  In  "N.  E.  14  of  Sec.  32 
and  S.  E.  %  of  Sec.  29,  Twp.  UO,  E.  15,  less 
right  of  way,  •  •  •  for  a  period  of  nine 
months."  At  tbe  trial  plaintiff  produced  a 
written  contract  for  the  sale  of  the  farm 
purporting  to  be  made  on  August  13,  1920, 
signed  by  Anton  Berg  and  Mary  Berg,  as  pur- 
chasers, and  the  names  of  defendants  ap- 
pended by  "Thomas  Igo,  Agent"  The  intro- 
duction of  this  contract  was  prima  facie 
proof  of  a  sale  concluded  on  the  last  day  of 
plaintiff's  employment,  for  there  Is  nothing 
to  the  point  that  the  description  Includes 
more  land  than  defendants  authorized  to  be 
sold,  it  being  more  definite  than  the  listing 
contract  and  confined  the  land  sold  to  "ITS 
acres  as  now  surveyed  out  and  in  accordance 
lines  and  boundary  lines  now  established 
oa  saM  farm."  But,  while  the  evidence  Is 
such  that  It  should  be  pn^rly  left  to  a  ]ury 
to  determine  whether  the  Bergs  signed  the 
contract  on  the  13th  or  the  14th,  there  cannot 
well  be  any  contention  that  the  names  of  de- 
fendants, as  sellers,  were  not  appended  there- 
to by  plaintiff  until  on  or  after  tbe  16th;  for 
plaintiff  sent  his  employ^  out  to  defendants' 
farm  on  tbe  14tfa  for  tbe  purpose  of  bringing 
them  in  to  sign  tbe  contract,  and  on  tbe  lOth 
plaintiff  went  to  their  home  for  the  same 
purpose.  Evidently  at  that  time  there  had 
be«i  no  attempt  by  plaintiff  to  sign  In  behalf 
of  defendants.  On  August  14th  defendants 
omcluded  not  to  sell  the  farm. 

As  we  construe  the  listing  contract,  plain* 
tiff's  employment  and  authority  as  defmd- 
ants'  agent  ended  Anghst  Mtb  at  mldnlj^t 
After  that  time  he  had  no  power  to  act  for 
them.  It  Is  conceded  that  he  never  brought 
the  Bergs  to  defendants  when  they  were 
ready,  willing,  or  able  to  enter  a  blndln^c  con- 
tract to  purchase  the  farm.  Hence  reliance 
must  be  placed  wholly  upon  the  written  con- 
tract; and  the  difficulty  there  is  that,  wh^ 
plaintiff  undertook  to  sign  It  in  behalf  of  de- 
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fendanta,  bis  agency  bad  twmliuited.  Plain- 
tiff, by  the  listing  contract,  had  the  right  to 
execute  a  sale  contract  for  defendanta  on  the 
IStti  of  August,  bat  not  at  any  time  th^eaft- 
er.  did  pUintlfl  present  the  contract  to 
defoidants  until  at  least  three  days  thereaft- 
er. The  anthorltleB  are  generally  to  the  ef- 
fect that,  where  a  real  estate  brokc^'B  em- 
ployment  is  for  a  limited  period,  time  Is  of 
the  essence  of  the  agreement,  and  he  must 
fully  perform  within  the  period  named  In.  or- 
der to  earn  his  commission.  Watson  v. 
Brooks.  11  Or  271,  3  Pac.  679;  Slotboom  v. 
iilmpson  Lumber  Co.,  67  Or.  616,  135  Pac. 
889. 136  Pac.  641.  Ann.  Caa.  1916C,  339;  Cast- 
ner  t.  Richardson,  18  Oolo.  496,  33  Pac.  163 ; 
Bkruey  v.  Yazoo  Delta  Land  Co.,  179  Ind. 
337.  101  N.  E.  96;  Fultz  t.  Wlmer,  34  Kan. 
576.  0  Pac.  316;  Westerman  t.  Peer  Invest. 
Co.,  197  Ma  App.  278,  195  8.  W.  78;  Wallace 
V.  McEenna.  81  Idaho,  477,  173  Pac.  749; 
Brown  v.  Mason,  155  Cal.  155,  99  Pac.  867, 
21  L.  R.  A.  (N.  S.)  328.  Plaintiff  contends 
that  he  found  the  Bergs  ready,  willing,  and 
able  to  purchase  on  the  terms  proposed  by 
defendants  within  the  life  of  his  agency,  and 
that  thereby  the  commission  was  earned,  even 
tnough  defendants  were  not  notified  thereof 
until  after  the  agency  expired.  In  support 
are  cited  Schramm  v.  Wolff  CTex-  Cflv.  App.) 
126  S.  W.  1185;  Glbb<Hi8  v.  Sherwln,  28  Neb. 
146,  44  N.  W.  09;  and  O'Connor  t.  Semple, 
57  Wis.  243,  IS  N.  W.  136. 

There  was  evidence  in  Scbramv  v.  Wolff 
that  tbe  aale  was  made  within  the  life  of  the 
agency,  and  waa  reported  to  the  principal  <ni 
the  day  on  which  it  terminated,  and  that  im- 
mediately thereafter  the  land  was  ctmveyed 
to  tbe  pordiaaer  procnred  by  the  agent  The 
question  there  presented  does  not  arise  In 
the  case  at  bar.  The  Nebraska  caae  Is  not  in 
pobit,  for  that  turned  upon  a  oonatmctlfm  of 
the  terms  of  tbe  employment  contract  as  to 
whether  tbe  commission  was  earned  when 
the  sale  was  made,  or  whether  notice  thereof 
must  also  reach  the  principal  within  the  time 
fixed.  The  oonrt  held  that  the  agent  entered 
a  valid  sale  contract  during  tbe  life  of  the 
agency,  and  was  entitled  to  reoovw.  The 
Wisconsin  case  announces  as  the  law  that, 
if  a  real  Mtate  broker  makes  a  verbal  sale  to 
a  responsible  party  within  the  time  limited, 
he  has  a  reasonable  time  in  which  to  notify 
his  principal  of  the  sale.  In  that  case  the 
court  held  the  agwit  not  authorized  to  make 
a  contract  of  sale.  The  parties  lived  at  some 


distance  from  each  oUier,  and,  although  tbe 
agoit  made  strenuous  efforts  to  notiCr  the 
owner  of  tbe  sale,  be  did  not  succeed  In  so 
doing  until  tbe  second  day  after  tbe  time  lim- 
it expired.  Tbe  court  held  he  had  given  no- 
tice within  a  reasonable  time  nudes  the  dr> 
cumstances  of  that  case.  We  have  found  no 
other  decision  holding  that  notice  of  a  sale 
need  not  be  given  during  tbe  life  of  the  agen- 
cy, and  that  it  may  be  given  within  a  reason- 
able time  thereafter.  In  Bears  v.  Hyland, 
65  Minn.  IGO,  67  N.  W.  1148,  the  attorneys 
for  the  appellant  presoited  a  strong  ai^ 
ment  in  their  brief  against  the  law  In  O'Cw- 
aor  V.  Semple,  while  the  respond^t  contend- 
ed It  was  sound.  This  court  did  not  pass  oo 
the  proposition,  for  the  opinion  states  tliat, 
conceding  the  plaintiff  therein  "had  all  of 
November  16  In  which  to  find  a  purchaser, 
and  a  reasonable  time  thereafter  in  whlt^  to 
give  defendant  notice  thereof,"  still  no  re- 
covery could  be  had,  because  tbe  agent  did 
not  have  the  exduslve  right  to  sell,  and 
hence  the  sale  by  principal  before  notice  de- 
feated the  claim  to  a  commission.  In  that 
case  this  signiflcant  language  is  used: 

"When,  under  snch  a  contract,  has  the  agent 
earned  bis  commissions  hj  finding  a  purchaser? 
Is  it  when  the  agent  bimself  baa  fonnd  the 
purchaser,  or  when  the  principal  has  fonnd  hlip 
through  the  agent?  Is  it  aoffident  that  the 
agent  hat  himself  fonnd  a  person  ready  and 
willing  to  buy,  or  must  be  produce  that  person 
to  bis  principal?  Must  he  bring  the  parties 
together,  ao  that  the  principal  has  slso  fonnd 
tbe  purchaser?  We  sre  dearly  of  tbe  0]^on 
that  he  must** 

In  the  instant  ease  neither  Uw  pnnduser 
nor  the  contract  signed  by  them  was  iHongbt 
before  defendant  until  afto-  plaintiff's  agen- 
cy had  expired.  Because  plaintiff  neither  no- 
tified defendants  that  be  fonnd  a  purcllaaa^. 
nor  produced  sucb  a  purdmsa  wUbIn  the 
time  limited,  nor  dmring  that  time  tendered 
tne  contract  of  sale  signed  by  the  Bwgs  to 
def^dants,  be  cannot  recover.  Tbe  contract 
rec^ved  In  evidence  was  not  executed  within 
tbe  life  of  the  agency.  So  tliat  plaintiff  ne- 
ther sold  nor  made  a  valid  contract  for  the 
sale  of  the  fiinn  during  the  time  of  his  em- 
ployment 

This  leads  to  the  conclusion  that  the 
learned  trial  court  properly  ordered  a  dis- 
missal, and  It  is  not  necessary  to  consider 
any  of  the  other  errors  assigned. 

The  order  is  atflrmed. 
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NIELSEN  V.  HEALD  ot  tl.    (NO.  22482.) 
(Snpreme  Court  ot  Minnesota.  Jan.  20, 18£2.) 


fByllainu  by  the  Oourt.) 

1.  MorlgaflM  «=»I99(I)— Mortgiflor  ordinarily 
MrtKlod  to  pOMOMloB  rests  anil  proflta 
aatll  aBil  of  porlod  of  radoaiptloo. 

Ordinarilr  the  mortgacor  is  entided  to  the 
posacssioii  of  the  mortgaged  property  and  to 
the  renta  and  profits  thereCrom  until  the  expi- 
rati<m  of  the  period  of  redemption. 

2.  MortflaMS  «=»|99(I),  468(3)— W IMS  ro- 
Mhrar  for  raata  aad  protta  may  taa  appolotad 
atatad;  awrtiagM  aiiQr  wt  liava  rants  aad 
pnflu  appllad  far  hia  feeMM  axcapt  to  pr*> 
aarva  aacarlty. 

If  he  permits  waste  and  the  sacnrity  is  In- 
adeqnate  and  the  debtor  inetdvent,  the  conrt 
mar  take  control  of  the  property  through  a 
recelTer  and  apply  the  rents  and  profits  in  pro- 
tecting and  preserving  it.  But  rents  and  prof- 
its are  no  part  of  the  secortty  and  the  mort- 
gagee has  no  right  to  have  them  applied  tot 
his  benefit  ncept  in  so  far  as  may  be  necea* 
sai7  to  preserre  to  him  the  security  whidi  ho 
acquired  what  he  took  his  mortgage. 

3.  Mortgaoas  ^»205— FaHare  to  pay  dalma 
wMch  Mi^  keeomo  lleaa  saperlor  to  aiortgaoa 
daaiaad  waato;  faliara  to  pay  taxes  or  Inter- 
est ea  prior  Hartiaflaa  waste. 

Vailiira  to  pay  dalms  wliich  were  not  liens 
on  the  property  -vbtn  the  mortgage  was  taken 
bat  which,  if  not  paid,  will  become  liens  there- 
9n  anperior  to  the  mortgage  Is  deemed  waste. 
Faflure  to  pay  tazea  or  Diterest  on  prior  mort- 
gagee is  waste  within  this  mle. 

4.  M*rtf«oes  «S9205— Fallare  to  pay  lien  ex- 
latlat  wbaa  Mortiage  taken  net  waste;  fail- 
nra  to  pay  meebanioa'  liana  anperior  to  nort- 
■aga  not  waste. 

Failure  to  pay  dalma  Which  were  Hens  on 
the  property  when  the  mortgage  was  taken  does 
not  constitute  waste.  And  mechanics'  Ifens 
wUch  are  prior  and  superior  to  the  mortgage 
most  be  deemed  to  have  been  existing  liens 
when  it  was  taken,  at  least,  in  the  absence  of 
•Tideiiee  that  they  accmed  thereafter. 

3.  Mwtiataa  ^469— What  must  be  ahewn  to 
jMtlty  appolntniant  of  raaelvar  by  mortsaseet 

To  obtain  the  lyipointment  of  a  receiver  the 
mortgagee  must  prove  by  clear  and  convincing 
eridence  that  his  debtor  is  insolvent  and  bis 
security  inadequate,  and  also  that  the  security 
is  becoming  Impaired  by  waste  caused  or  per- 
mitted by  the  mortgagor.  But  an  order  appoint- 
ing a  receiver  is,  in  effect,  a  finding  tlmt  ^  the 
foets  necessary  to  authorise  the  appointment 
kive  been  proven. 

6.  Mortgages  ^=9469— Evidence  sustaining  ap- 
pelatment  of  receiver  In  foreclosure  anit. 

The  evidence  is  sufficient  to  sustain  the  w- 
der  apptMnting  a  receiver. 

HnUam  and  Oibell,  JJ.,  dissenting. 

Appeal  from  District  Court,  Hennepin 
County;  W.  C.  Leary,  Judge. 


NIELSEN  T.  HXAtvD 
<ist  K.W.) 

Action  by  Ohristain  Nielsen  against  Mary 
J.  Heald,  George  D'orsytfae,  and  others,  to 
foreclose  a  mortgage,  and  for  the  appoint- 
ment of  a  receiver.  From  an  order  appoint' 
log  a  receiver,  d^endant  ForeyHie  appeals. 
Affirmed.  r 


Eiuar  Hoidale.  of  Minneapolis,  for  appel- 
lant 

John  N.  Berg,  of  UiuneapoUa,  for  re^ 
spondent. 

TAILOK.  C.  Plaintiff  brought  this  action 
to  foreclose  a  second  mortgage  on  an  apart- 
ment building  In  the  dty  of  Minneapolis,  and 
procured  the  appointm^it  ot  a  recover  to 
collect  the  rents  and  iwoflts  during  the  pend- 
Micy  of  the  action.  Defraidant  Foraythe  ap- 
peals from  the  order  appointing  the  receiver. 
Ho  far  as  the  record  diadoees  the  otber  de- 
fendants have  not  appeared  or  taken  any 
part  in  the  proceedings. 

The  title  to  the  property  was  held  by  de- 
fendant Mary  Heald  tmtii  conveyed  to  de- 
fendant Foraytbe  as  hereinafter  stated.  De- 
fendant Anderson,  a  contractor  and  builder, 
constructed  the  apartment  building  and  com- 
pleted It  in  July,  1920.  On  February  B,  1920, 
the  Healds  executed  a  mortgage  on  the  vr09- 
erty  to  David  P.  Jones  &  Co.  for  |27,600, 
payable  in  Installments,  and  bearing  interest 
at  die  rate  of  0  per  centum  per  annum  pay- 
able soniannually  on  the  6th  day  of  January 
and  July  of  eatih  year.  OntAprll  16,  1920, 
the  Healds  executed  a  second  mortgage  on 
the  property  to  defendant  Anderson  for  fl7,- 
000,  pay^le  In  monthly  Installments  of  $250 
each,  and  bearing  interest  at  the  rate  of  6 
per  centum  per  annum.  On  June  16,  1^0, 
Anderson  sold  and  transferred  this  second 
mortgage  to  plaintiff  for  the  sum  of  S14,000. 
Un  August  12, 1920,  the  Healds  sold  the  prop- 
erty to  defendant  Forsytfae  and  conveyed  It 
to  him  by  warranty  deed  subject  to  the  two 
mortgages  which  be  assumed  and  agreed  to 
Tpay  as  a  part  of  the  purchase  price.  For 
the  remainder  of  the  purchase  price,  he  con- 
veyed to  the  Healds  a  farm  in  BenvlUe  coun- 
ty of  the  value  of  ^,800,  subject  to  a  mort- 
gage of  94,000,  which  farm  the  Healds  sold 
and  conveyed  to  third  parties  shortly  there- 
after. When  Forsythe,  who  was  a  retired 
farmer  living  in  Beuville  county,  made  his 
purchase,  the  Healds  and  Anderson  stated 
and  represented  to  him  that  all  claims  in- 
curred in  the  construction  of  the  building 
had  been  paid  and  satisfied  and  that  no  lien- 
able  claims  of  any  kind  were  outstanding 
and  he  relied  thereon  In  making  the  pur- 
chase. These  representations  were  not  true, 
however,  and  between  September  22  and  De- 
cember 29,  1920,  Uens  were  filed  against  the 
property  amounting  in  the  aggregate  to  the 
sum  of  $28,226.  If  valid  they  are  prior  and 
superior  to  plaintiff's  mortgage.  Their  validr 
ity  is  not  admitted  by  Forsythe  and  has  not 
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yet  been  detennlned  In  proceedings  to  en- 
force tbem,  bat  plaintiff  asserts  that  tbey 
are  valid  In  the  amount  of,  at  least,  $20,000. 
The  value  ot  the  property  Is  placed  at  |55,- 
000,  several  thonsand  dollars  less  than  the 
aggregate  amount  of  the  two  mortgages  and 
the  Ileus.  Both  Anderson  and  the  Healds 
are  Insolvent.  Forsythe  took  possession  of 
the  property  under  bis  deed  and  thereafter 
maintained  and  operated  it,  and  collected  the 
rentals  of  $855  per  month.  He  paid  plalntUT 
seven  installments  of  the  second  mortgage 
and  9660  as  interest,  making  a  total  ot  92,- 
410.  He  also  paid  the  first  installment  ot 
Interest  on  the  first  mortgage.  In  January, 
1921,  $000  of  principal  and  $825  of  interest 
became  due  on  the  first  mortgage,  and  $280 
of  principal  and  f 76.26  of  Interest  became 
due  on  the  second  mortgage,  and  these 
amounts  still  remain  unpaid.  Plaintiff's  ap- 
plication for  the  appointment  of  a  receiver 
is  dated  February  8,  1921.  Plaintiff's  mort- 
gage contains  a  provision  authorizing  him  to 
declare  the  entire  amount  due  in  case  of  de- 
rault  In  any  payment  and  he  has  declared 
the  entire  amount  to  be  due,  and  asks  judg- 
ment therefor,  and  that  the  property  be  sold 
to  satisfy  the  same,  and  that  he  have  a 
personal  judgment  against  defendants  for 
any  deflcl^cy  in  the  amount  realized  from 
such  sale. 

[1,2]  The  question  before  this  court  is 
whetlier  the  trial  court  orerstepped  the 
bounds  of  Its  judicial  discretion  in  appoint* 
ing  a  receiver  to  collect  the  rents  and  profits 
nnd  care  for  the  property  during  the  pend- 
ency of  the  action.  Ordinarily,  under  ourr 
law,  the  mortgagor  or  his  successor  in  inter- 
est is  enUtled  to  the  possession  of  the  prop- 
erty and  to  the  rents  and  profits  therefrom 
during  foreclosure  proceedings  and  until 
the  expiration  of  the  period  of  redemption. 
(Marshall  &  Ilsley  Bank  v.  Cady,  76  Minn. 
112,  78  N.  W.  978);  but,  if  he  permits 
waste  of  a  character  to  Impair  the  security^ 
and  tbe  security  is  inadequate  and  those 
personally  liable  for  tbe  debt  are  In- 
solvent, a  receiver  may  be  appointed  to  take 
charge  of  the  property  and  to  apply  the  rents 
and  profits,  or  so  much  thereof  as  may  be 
necessary  for  that  purpose.  In  protecting  It 
from  preventable  waste.  19  R.  O.  L.  560, 
563;  Lowell  v.  Doe,  44  Minn.  144,  46  Nj 
W.  297;  Haugan  v.  Netland,  51  Minn.  Si^, 
63  N.  W.  873;  MarshaU  &  Ilsley  Bank  v. 
Oady,  76  Minn.  112,  78  N.  W.  978;  DonneUy 
V.  Butts,  137  Minn.  1,  162  N.  W.  674 ;  Justus 
V.  fc-agerstrom,  141  Minn.  323,  170  N.  W.  201. 

[i]  Speaking  in  general  terms  it  may  be 
said  that  a  mortgagor  is  chargeable  'with 
waste  within  the  meaning  of  the  rule  when- 
ever, through  the  fault  of  the  mortgagor,  the 
mortgagee  loses  some  part  of  the  security 
which  he  had  when  he  took  his  mortgage. 
Failure  to  pay  claims  or  charges  which  were 
not  liens  on  the  property  when  the  mortgage 
Was  taken  but  which,  if  not  paid,  will  be- 


come liens  thereon  superior  to  the  mortgage 
is  deemed  waste  within  the  rule-  Failure  to 
pay  Interest  on  prior  mortgages  or  to  pay 
taxes  falls  within  this  species  of  waste. 
LoweU  V.  Doe,  44  Minn.  144,  46  N.  W.  297; 
Haugen  v.  Netland,  51  Mlon.  562,  53  N.  W. 
b73;  Oollen  v.  Minnesota  L.  «  T.  Co.,  60 
Minn.  Q,  61  N.  W.  818;  Farmers'  Nat.  Bank 
v.  Backus,  64  Minn.  43,  66  N.  W.  6;  Marshall 
&  Ilsley  Bank  v.  Gady.  75  Minn.  241.  77  N. 
W.  831 ;  Donnelly  Butts.  187  Minn.  1*  162 
N.  W.  674. 

nalntll^  haying  applied  for  the  appoint- 
ment of  a  recover,  had  the  burden  of  prov- 
ing, by  dear  and  ewTlnclng  eridonce,  that 
his  security  bad  become  Impaired  by  waste 
caused  or  permitted  by  the  defendants. 
Northland  Pine  Co.  t.  Melin  Bros.,  Inc.,  136 
Minn.  2S6,  161  N.  407,  1  A.  L.  B.  1463. 
But  the  order  appointing  the  recover  was. 
In  effect,  a  finding  that  all  the  facts  neces- 
sary to  authorize  such  appointment  had  been 
estabUshed.  The  finding  that  plaintiff's  se- 
curity was  inadequate  must  stand,  for  the 
court  could  find  that  plaintiff's  mortgage 
t<%ether  with  the  valid  prior  Incnmbrances 
occeeded  the  value  of  the  property  by  a 
sabstantlal  amount  It  Is  conceded  that  An^ 
derson  and  the  Bealds  are  wlud^  insolvent, 
but  plalntUFs  assertion  that  F(H«ythe  Is  also 
Insolvttit  Is  emphatically  ^nled  l>j  the  latter 
and  plaintiff  adduced  no  evidence  to  prove  it 
Although  VortythB  asserts  that  be  is  wdv- 
ent  he  does  not  concede  that  he  la  personal- 
ly liable  for  tbe  payment  of  the  mortgages. 
On  the  contrary  he  s^  forth  facts,  seeming- 
ly undisputed,  which  are  sufficient  to  con- 
stitute a  complete  disuse  <m  the  ^und  at 
fraud  to  any  action  brought  to  enforce  such 
llahliity.  On  this  state  of  the  record  we 
think  the  court  was  justified  in  finding  that 
plaintiff  must  look  solely  to  bis  security  for 
tbe  payment  of  his  mortgage. 

[6]  The  Inadequacy  of  the  security  and  the 
Insolvency  of  those  pCTsonally  liable  for  the 
debt  are  not  of  themselves  sufficient  grounds 
for  the  apxMintm^t  of  a  receiver,  for  the 
rents  and  profits  are  no  part  of  the  security, 
and  the  mortgagee  is  not  entitled  to  them. 
To  obtain  the  appointment  of  a  receiver  the 
mortgagee  must  show  not  only  that  the  se- 
curity is  inadequate  and  the  debtor  Insolvent, 
but  also  tliat  his  security  Is  becoming  Im- 
paired through  the  wrongful  failure  of  the 
mortgagor  or  bis  successor  in  interest  to  pro- 
tect the  property  from  waste. 

Plaintiff  assigns  the  following  as  the 
grounds  upon  which  def^idants  are  charge- 
able with  waste;  That  they  permitted  an  in- 
stallment of  both  principal  and  interest  on 
the  first  mortgage  to  become  delinquent;  that 
they  permitted  mechanics'  liens  to  become 
liens  on  tbe  property  superior  to  his  mort- 
gage; and  that  defendant  Forsythe  Is  ap- 
propriating the  rents  and  profits  to  bis  own 
use  Instead  of  applying  tbem  to  tbe  payment 
ot  tbe  liens  and  tbe  Interest  on  the  first  mort 
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gag^  and  .  Intends  to  ■continue  to  djO  M  In 
the  fature. 

[4]  Defendanta  are  not  chargeable  wltb 
wasW  for  falUog  to  discharge  claims  which 
were  liais  on  the  property  at  the  time  i^ln-. 
tiff's  mortgage  was  taken.  Marshall  &  Ilsleyi 
Bank  T.  Cady,  76  Minn.  112,  78  N.  W.  978; 
National  Fire  Ins.  Co.  t.  Broadbent,  77  Minn. 
175,  79  N.  W.  076.  The  rents  and  profits 
form  no  part  of  the  security  acquired  nnder 
the  mortgage,  and  the  mortgagee  can  reach 
them  only  by  Inroking  the  eanltable  powers 
of  the  court,  and  then  only  to  the  extent 
necessary  to  protect  the  property  from  de- 
terioration and  frrao  Hens  arising  out  of 
claims  which  were  suffered  to  accrue  after 
the  mortgage  was  taken  but  which,  if  not 
paid,  wiU  take  precedence  OTer  the  mort- 
gage. In  other  words  he  has  no  ri^t  to  bare 
the  rents  and  profits  applied  for  bis  beneflt 
except  in  so  far  as  may  be  necessary  to 
give  him  the  same  security  which  he  had 
when  bis  mortgage  was  taken.  Sales  v. 
Lusk,  60  Wis.  490.  10  N.  W.  362. 

The  principal  of  the  first  mortgage  was  an 
listing  lieu  when  the  second  was  taken  and 
the  failure  to  pay  Installments  thereof  fur- 
nished no  ground  for  the  appointment  of  a 
receiver. 

Under  onr  statute  all  the  mechanics*  liens 
attached  and  took  effect  at  ttie  time  the  flrat 
item  of  material  or  labor  for  the  building 
was  furnished  on  the  premises.  O.  8. 1013,  | 
7023;  Brickson  t.  Ireland,  184  Minn.  106,  Ica 
N.  W.  918.  The  record  fails  to  show  when 
these  liens  in  fact  attached,  or  when  the 
material  and  labor  whidi  gave  rise  to  them 
was  actually  furnished,  but,  as  plaintiff  con- 
cedes that  they  are  prior  and  superior  to  bis 
mortgage,  they  must  be  deemed  to  have  ex- 
isted when  the  mortgage  was  taken,  at  least 
in  the  absence  of  proof  that  they  accrued 
for  labor  and  material  furnished  tiiereafter. 
It  follows  that  the  failure  to  pay  these  liens 
furnished  no  ground  for  the  appointment  of 
a  receiver.  Whether  the  failure  to  pay  a 
lien  for  labor  and  material  sbown  to  have 
been  furnished  after  the  mortgage  was  taken 
would  constitute  a  groimd  for  the  appoint- 
ment of  a  receiver  is  not  involved  in  this 
case  and  is  not  determined,  for  no  such  show- 
ing was  made  and  tbe  burden  of  making  it 
rested  on  plaintiff. 

[I]  Interest  In  the  sum  of  $825  became 
due  on  the  first  mortgage  and  remains  un- 
paid. This  fact  furnished  a  ground  for  the 
appointment  of  a  receiver,  If  It  further  ap- 
peared that  Forsythe  had  rents  and  profits 
out  of  which  be  ought  to  have  discharged 
this  interest.  The  evidence  bearing  on  this 
Question  Is  not'  very  clear  or  definite,  but 
w«  think  Is  aufiacient  to  sustain  ttie  fludiag 
ot  the  trial  court  within  die  rule  which 
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governs  this  court  whea  reviewing  such  find- 
ings. By  appointing  the  receiver  the  court 
necessarily  determined  that  plaintiff's  se- 
curity had  become  endangered  to  sudi  an 
extent  that  the  court  ought  to  take  control 
of  the  property  for  bis  protection.  The  exist- 
ence of  the  mechanics'  liens  was  unknown  to 
Jt'orsythe  and  apparently  also  to  plaintiff  un- 
til the  statements  therefor  were  filed:  The 
assertion  of  these  liens  made  a  radical  change 
In  the  situation.  If  they  are  valid — and 
that  the  major  part  of  tbem  are  valid  does 
not  seem  to  be  seriously  questioned — For- 
sythe stands  to  lose  bis  entire  investment, 
and  plaintiff  a  portion  of  bis  mortgage.  In 
this  situation  there  is  little,  if  any,  induce- 
ment for  Forsythe  to  an>ly  rmts  and  profits 
received  by  him  In  reducing  the  incumbranc- 
es, and  we  cannot  say  that  the  court  exceed- 
ed its  discretion  in  taking  control  of  the 
property  through  its  receiver  for  the  purpose 
of  applying  the  rents  and  iw<^ta  as  the  law 
directs. 

•  Order  affirmed.  , 

DIBELL,  J.  I  dissrait  The  taxes  and 
Insurance  have  been  paid  and  the  property 
is  In  good  condition.  The  claim  of  waste 
rests  upon  the  failure  to  pay  $800  In  Intarest 
which  became  due  on  the  first  mortgage  In 
the  early  part  of  January,  1921.  Forsythe 
is  apparently  solvent  Whether  he  is  per- 
sonally liable  on  the  mortgage  notes  seems  a 
matter  of  controversy.  The  failure  to  pay 
interest  on  a  tlrst  mortgage  Is  not  waste  as 
to  tlie  mortgagee  In  a  second  mortgage  un- 
less the  property  produces  an  income  with 
which  to  pay  it  The  mortgaged  prop»ty  Is 
income-bearing.  There  Is  no  showing  that 
the  plaintiff  has  used  the  income  for  pur- 
poses other  than  the  payment  of  taxes  and 
Insurance  and  interest  and  upkeeps  It  is 
a  fair  inference  from  the  record  that  an 
amoxmt  equal  to  tiie  Income  ims  been  used 
in  protection  of  the  property.  The  appoint- 
ment of  a  receiver  is  a  drastic  remedy.  For- 
sythe was  greatly  wronged  by  Anderson.  So 
was  the  plaintiff,  thoi^h  in  taking  the  fl7,- 
000  mortgage  he  got  a  ^,000  discount  and 
has  that  much  margin.  Forsythe  is  the 
greater  sufferer.  He  wants  to  save  some- 
thing If  he  can.  He  seems  to  be  acting  in 
good  faith.  His  efforts  should  not  be  un- 
necessarily forestalled.  A  receivership 
means  expense  and  waste,  and  embarrass- 
mmt  to  him  in  his  efforts.  Viewing  his  situ- 
ation as  well  as  that  of  the  plaintiff  there 
is  no  compelling  equity  calling  for  the  ap- 
pointment of  a  receiver.  It  seems  to  me  that 
tne  appointment  of  a  receiver,  nnder  the  dr- 
cumatattces,  la  Inequitable. 

HAIiLAM,  J.   I  agree  with  the  abora 
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BURR  V.  CURTIS  HOTEL  CO.  tt  al. 
(No.  22575.) 

(Supreme  Court  of  Minnesota.   Jan.  20, 1922.) 

(SyUabiu  by  the  Court.) 

1.  Innkeepm  «s3Bim.That  hidden  defect  caus- 
ed fall  of  passenger  elevator  not  sustained. 

ABBuming,  but  not  deciding,  the  court's  ii^ 
structiona  to  be  correct,  that  defendants  were 
not  answerable  for  the  negligence  of  the  con- 
cern which  installed  a  passenger  elevator  in 
their  hotel,  if  the  jury  found  the  concetQ  to  be 
well  known  and  reputable  and  also  found  that 
the  elevator  feU  because  of  a  bidden  defect  not 
Ascovered  hj  inspection,  the  eridenee  warrant- 
ed the  jury  in  rejecting  the  evidence  of  detend- 
ants'  engineer  tliat  a  Udden  defect  caused  the 
falL 

2.  Judgment  «=>ig9(l)~LitlgaHt  arroaeousry 
causing  court  to  oxdadc  ovIdeMo  act  onti- 
tM  to  JndguiMt  bm  rtstaaic. 

A  Ut^wit,  wliose  objection  has  eaosed  the 
court  to  erroneouBly  exclude  eridenee  tendii^ 
to  sustain  the  verdict  rendered,  is  not  entitled 
to  Judgment  mm  obstante. 

Appeal  from  District  Ooort,  Henneito 
Comity ;  Wm.  E.  Halet,  Judge. 

Action  by  Gertrude  M.  Burr  against  tbe 
Curtis  Hotel  Company  and  others.  Verdict 
for  plaintiff,  a  motion  for  Judgment  notwith- 
standing the  verdict  was  denied,  and  defend- 
ants ai^>eal.  Affirmed. 

Barrows  ft  Metcalf ,  of  St  Paul,  ud  Stov- 
er, Bcbults  &  Uansfleld,  of  MinneapoUa,  for 
appeUants. 

Geo,  T.  SlmiMBOD  and  Jolm  F.  Dsbl*  t)otb  of 
Mtnneapolls,  for  zcqiontoit 

HOI/r.  J.  Defoidanta  moved  ftw  Judg- 
ment notwltlistaBdlng  the  verdict  The  mo- 
tion was  daiied.  The  apiwal  is  frcmi  the 
Judgment 

A  passaiger  elevator  In  the  Curtis  Hotel 
In  Minneapolis  fell  from  the  first  floor  to 
the  basonent,  n  distance  of  some  10  or  12 
feet.  Plidntiff,  a  goest,  was  a  passoiger  and 
received  Injuries  for  which  she  was  award- 
ed sabstantial  damages  In  thla  action.  The 
amount  la  not  Que^oned.  It  Is  conceded 
that  there  was  no  contributory  negligence, 
and  that  the  mere  fact  that  the  levator 
fell  was,  ander  the  mie  of  res  ipsa  loquitur, 
prima  tecie  proof  of  defmdants'  negligence. 
It  Is  not  dlspnted  that  the  injuries  were  the 
invximate  ronilt  of  the  falling  of  the  ele- 
vator. 

The  sole  basis  for  the  appeal  Is  the  con- 
tention that  d^eudants'  evidence  conclusive- 
ly establishes  th^r  freedom  from  negligence, 
by  fihowlng  that  wbat  caused  the  elevator 
to  fall  was  a  hidden  defect  which  could  not 
l>e  detected  by  any  sort  of  Inflection.  The 
elevator  cage  Is  supported  by  two  wire  ca-^ 


bles  passing  over  a  drum  at  Hie  top  of  the 
elevator  shaft  These  cables  are  fastened 
or  anchored  to  a  steel  beam  on  the  top  of 
the  cage  by  passing  throuj^  bell-shaped 
holes  called  thimbles.  The  holes  are  Just 
large  enough  at  the  top  to  admit  the  cables 
but  widen  toward  the  bottom.  After  the 
cables  are  passed  through  they  are  knotted 
and  then  melted  babbitt  metal  is  poured  in, 
making  a  solid  mass  in  the  holes  or  thim- 
bles, securely  anchoring  the  cables.  The  tes- 
timony of  the  engineer  was  that,  after  the 
accident,  he  foimd  that  one  cable  had  pulled 
out  of  its  thimble  and  the  other  had  broken 
off  an  Inch  and  a  half  inside.  He  also  tee- 
tiaed  that  he  melted  out  the  babbitt  in  the 
thimbles  and  found  that  neither  cable  had 
been'  knotted.  Were  this  true,  there  had 
been  criminal  negligence  on  the  part  of  the 
workmen  who  had  attached  the  cables  to 
the  elevator  cage. 

The  learned  trial  court  instructed  the 
Jury,  in  substance,  that,  if  they  found  that 
the  elevator  had  been  installed  by  a  well- 
known  and  reputable  concern,  d^endants 
had  a  right  to  assume  that  it  was  not  oidy 
safe  but  that  if  duly  operated  no  one  would 
be  injured,  and  if  they  found  that  one  of  the 
cables  pulled  out  and  the  other  broke  be- 
cause of  a  hiddrai  defect  whidi  could  not  be 
discovered  from  the  outside,  defendants 
should  have  a  verdict;  also  that,  If  they 
found  that  the  cause  of  the  fall  of  the  ele- 
vator was  the  pulling  out  of  the  end  of  the 
cable  because  it  was  not  properly  fastened 
with  a  knot  and  the  other  broke,  and  def«id* 
ants  had  nsed  the  highest  degree  of  care  In 
the  purdiase  of  the  elevator  and  In  its  opera- 
tion, the  verdict  should  be  for  them;  that 
defendants  were  not  insures  that  an  acci- 
dent to  the  elevator  would  not  happen 
through  some  fault  of  the  contractors  or 
those  who  constructed  or  placed  It  in  posi- 
tion. We  shall  not  stop  to  consider  whether 
this  position  of  the  court  Is  sound;  It  sur^ 
cannot  be  claimed  to  be  too  favorable  to 
plaintiff.  In  owning  and  operating  this  ele- 
vator in  their  hotel,  defendants  practically 
owed  the  duty  of  a  common  carrier  to  the 
passengers  thereon.  Hutchinson  on  Carriers, 
S  612  (section  909,  8d  Ed.),  states; 

"The  better  opinion  and  the  decided  weight 
of  authority  is  in  favor  of  the  position  that, 
BO  far  as  the  passenger  is  concerned,  the  car- 
rier is  responsible  for  the  negligence  of  the 

manufacturer." 

See,  also,  the  Instructive  ease  of  Dlbbert 
V.  Metropolitan  Investment  Co.,  168  Wis.  68, 
147  N.  W.  8,  148  N.  W.  109S,  L.  R.  A.  l9iSD, 
SOS,  Ann.  Cas.  1916E,  924,  «Ucb  held  the 
owner  of  the  bnUdlng  liable  for  the  negli- 
gence of  the  manufacturer  of  a  panenger 
elevator,  and  extensively  discusses  the  an- 
tborities. 

[1]  But  assuming,  for  the  purposes  of  this 
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decision,  tbat  the  InstrucUona  to  the  jury 
are  the  law,  we,  nevertheless,  feel  confident 
that  the  ^Idence  does  not  compel  a  finding 
that  the  devatoT  fell  because  the  workmen 
who  Installed  the  cables  n^lected  to  knot 
tbeiD.  There  are  certain  matters  In  respect 
to  the  testimony  of  the  engineer  that  proper- 
ly might  have  taxed  the  credulity  of  the 
jury  to  the  breaking  point.  He  went  on  top 
of  the  cage  to  examine  it  after  It  f^,  but 
did  ivot  notice  that  the  cables  were  detached. 
Be  went  on  top  of  the  shaft  and  started  the 
motor  in  the  penthouse,  before  he  discovered 
that  they  did  not  move  the  elerator  cage. 
He  did  not  report  to  the  city  In^wctor  of 
elevators  that  the  accident  had  been  caused 
by  this  alleged  defect  in  anchoring  the  ca- 
bles. Again,  two  of  defendants'  witnesses 
testified  that  both  cables  appeared  as  if  they 
bad  been  sheared  off.  The  testimony  was 
tbat  the  elevator  when  filled  with  passengers 
weighed  about  2,500  pounds,  and  tbat  each 
cable  had  a  tensile  strength  of  7,000  pounds. 
When  it  fell  the  elevator  was  only  half  filled. 
With  that  load  it  Is  difficult  to  understand 
why,  even  It  one  cable  did  pull  out,  the 
other  should  break.  Defendants  did  not 
produce  the  person  who  operated  the  eleva- 
tor yrbesa  it  fell  to  explain  how  it  was  han- 
dled and  what  he  observed  as  to  conditions. 
It  also  appear*  that  the  Orator  was 
eqnii^ed  with  safety  brakes  but  these  were 
80  set  tbat  tba  cage  would  lure  to  fall  15 
feet  before  they  would  act  Whether  they 
could  be  regulated  so  as  to  function  In  a 
less  distance  was  not  made  to  aM>ear,  The 
jury  were  not  bound  to  brieve  the  engineer's 
«tory  that  the  cables  pulled  out  because  neg- 
ligently anchored  by  some  one  for  whose  acta 
d^endants  were  not  answerable  under  the 
court's  Instructions.  One  of  defendants'  ex- 
perts, who  had  Inspected  the  elevator  on 
several  occasions  previous  to  the  accident, 
testified  that  if  the  cables  had  not  been  knot- 
ted when  anchored  in  the  thimbles  it.  would 
have  been  indicated  by  an  Inspection  at  the 
top  of  the  thimbles  where  the  cables  emerge 
from  the  babbitt,  but  that  he  had  not  found 
any  indications  of  an  impropw  attachment  at 
the  examinations  he  had  made.  The  jury 
might  also  be  influenced  against  accepting 
the  testimony  of  the  engineer  as  true  by  the 
fact  tbat,  since  there  was  no  testimony  from 
the  person  wbo  ran  the  e\&ntar  on  the  oc- 
casion, some  mismanagement  on  his  part 
might  have  put  such  an  unusual  strain  on 
the  cables  that  they  snapped,  or  that  in  the 
tsM  the  cage  jammed  and  when  the  engineer 
applied  the  power  from  the  penthouse  the 
cables  "sheared  oft."  Another  matter,  no 
doubt,  made  the  jury  hesitate  to  accept 
the  engineer's  explanation  of  the  accident. 
The  elevator  was  equipped  with  a  safety 
device,  but  this  was  so  set  that  it  did  not 
function  until  the  cage  had  fftlien  15  feet 
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There  is  no  explanation  as  to  why  It  was  not 
set  or  regulated  so  as  to  operate  In  a  less 
distance.  As  set  the  safety  device  was  en- 
tirely useless  from  where  this  acddoit  oc- 
curred. 

[2]  There  is  anotber  valid  reason  why  de- 
fendants are  not  entitled  to  Judgment  non 
obstante.  After  defendants  had  adduced 
tbeir  evidence  that  the  fall  of  the  elevator 
was  due  to  the  n^llgeot  attachment  of  the 
cage  to  the  cables,  plaintiff,  on  rebuttal,  of- 
fered to  prove  by  an  expert  who  examined 
the  elevator  the  day  after  the  accident  that 
In  his  opinion  the  elevator  fell  because  of  im- 
proper operation  and  Improper  adjustment  of 
the  brakes  or  safety  device.  Upon  defend- 
ants' objection,  this  and  other  offers  of  simi- 
lar testimony  were  ruled  out  as  not  rebuttal. 
We  think  the  rulings  were  erroneous.  Judg- 
ment notwithstanding  the  verdict  is  never 
directed  where  it  appears  that  Other  evi- 
dence than  that  received  in  the  trial  Is 
available  and  which  might  on  anotber  trial 
again  result  In  a  verdict  for  the  same  party. 
Even  If  the  Jury  were  not  justified  In  this 
verdict,  the  testimony  at  band  which  plain- 
tiff offered  may  be  amply  sufBcient  to  sustain 
a  verdict  for  plaintiff. 

The  Judgment  Is  affirmed. 


STATE  V.  MOSES.    (No.  22706.) 
(Supreme  Court  of  Uhmesota.  Dec.  9,  1021.) 

rfiyBohM  Ip  iht  Courts 

Witsestes  «s»4l4(3)— Cerroborstlng  complaln< 
Ini  witness  by  his  ows  letter  held  error. 

In  a  criminal  prosecution  the  state  olter- 
ed  in  evidence,  in  corroboration  of  the  testi- 
mony of  -  the  complaining  witnesa,  a  letter 
written  by  bim  two  years  before  the  trial,  con- 
taining the  Statement  of  a  fact  upon  a  vital 
issue  in  the  case,  to  the  same  effect  as  testified 
to  by  him  on  the  trial.  It  is  heldt  that  the 
admisBion  of  the  letter  was  error;  a  witness 
cannot  thus  be  corroborated. 

Appeal  from  District  Court,  Watonwan 
County;  W.  L.  Comstock,  Judg& 

Waltw  E.  Moees  was  convicted  of  bnrglary 
In  the  third  d^ree.  Us  motion  for  new  trial 

was  overruled,  and  he  appeals.  Reversed. 

Regan  ft  Grogan,  of  Mankato,  for  appel- 
lant 

J.  L.  Lobben,  Co.  At^.,  of  St  James,  and 
Clifford  L.  Hilton,  Atty.  Gen.,  for  the  Sfate. 

QUINN,  J.  The  complainant  A.  L.  Kudz, 
resided  upon  a  farm  in  Riverdale  township, 
Watonwan  county,  this  state,  on  May  17, 
1910.  He  had  tea  little  i^gs  shut  up  In  a 
horse  bam  on  Oie  premises,  weaning  them 
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from  their  mother.  Between  8  and  9  o^<3ock 
In  tiie  evening  of  that  day  he  went  to  the 
bam,  saw  the  pigs,  closed  and  latched  the 
harn  door  to  prevent  them  from  getting  out, 
then  took  hla  automobile  to  the  house  for 
his  family  for  the  purpose  of  going  to  Ma- 
dellQ.  Daniel  Laird,  the  hired  man,  was  a 
tiler.  Be  was  In  the  machine  shed  at  the 
time  changing  his  clothes,  and  when  ready 
he  got  Into  the  car,  and  th^  immediately 
started  for  Madella,  returning  about  11:30, 
when  they  found  the  bam  door  open,  but 
they  did  not  look  to  see  whether  or  not  the 
pigs  were  in  the  bam.  On  the  following 
morning  five  of  the  pigs  were  missing.  On 
May  19,  1919,  Kunz  wrote  the  letter  Exhibit 
D,  and  mailed  it  to  the  sheriff  of  the  county, 
informing  him  that  five  pigs  had  been  taken 
from  his  barn  on  the  Saturday  night  before. 
Nothing  furth^  was  done  until  September, 

1920,  when  defendant  was  accused  of  having 
In  his  possession  for  *sale  some  stolen  chick- 
ens..  He- confessed  In  this  matter  and  paid 
a  fine  of  ?76  and  costs.  The  defendant's  age 
doea  not  appear,  but  he  was  not  living  at 
home  with  his  parents.  His  father  and  the 
deputy  sheriff  persuaded  him  to  tell  the 
truth  about  the  chickens  and  to  make  a  clean 
statement  of  all  his  misdeeds.  He  then  ad- 
mitted taking  Kimz'  pigs,  a  warrant  was 
issued  against  him  for  petit  larceny,  and  he 
paid  a  flne  of  $75  and  costs ;  his  father  pay- 
ing EuQz  $30  for  the  pigs.  Thereafter  an 
indictment  was  returned  by  the  grand  jury 
of  Watonwan  county,  diarglng  the  defend- 
ant with  burglary  In  the  third  degree  com- 
mitted by  entering  the  barn  referred  to  for 
the  purpose  of  taking  the  pigs  therefrom. 
Hie  cause  came  on  for  trial  at  'tlie  May, 

1921.  term  of  the  district  court,  and  a  ver- 
dict of  guUty  was  returned  against  the  de- 
fendant. He  moved  for  a  new  trial  upon  the 
ground  that  the  verdict  was  not  Justified  by 
the  evidence,  tot  errors  ot  law-  occarriog  at 
the  trial,  and  upon  the  ground  newly  dis- 
covered evidence. 

The  record  Is  not  In  satisfactory  shape. 
However,  It  Clearly  appears  that  the  issue 
upon  the  trial  resolved  Itself  Into  one  quesr 
tlon,  whether  the  defendant  entered  the 
bam  at  the  time  of  taking  the  pigs  on  May 
17,  191B.  The  prosecution  relied  almoat  en- 
tirely upon  tiie  statements  of  the  defmdant 
In  proving  a  cose  against  him.  Tliere  was 
no  direct  testimony  t2iat  be  was  near  the 
bam  on  the  ni^t  in  question.  He  testified 
in  bis  own  behalf  and  appears  to  have  made 
a  clean  statemmt  of  the  affair.  He  said 
that  he  met  the  complainant  as  contended 
for  by  the  state;  Uiat  there  was  a  young 
man  riding  with  him  In  bis  Ford  car  whom 
he  took  home,  and  upon  his  return,  whm 
passing  the  complainant's  bouse,  he  noticed 
that  his  car  needed  some  water;  that  he 
drove  in  near  the  pump  in  front  of  the 
bouse,  took  a  paU  from  the  porch,  and  put 


water  into  the  radiator  ot  the  car ;  that  be 
saw  five  little  irtga  with  their  mother  lying 
In  the  yard;  that  he  picked  than  up,  put 
them  into  bis  car,  and  took  tbon  away;  ttiat 
the  mother  of  the  pigs  seemed  to  be  lame  or 
crippled  because  she  did  not  get  up  or  make 
any  fuss  vrhea  be  took  the  idgs.  He  denied 
going  Into  the  barn  where  the  complainant 
claims  the  pigs  were  kept. 

In  support  of  his  motion  tor  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
defendant  caused  the  affidavit  of  Daniel 
Laird,  the  hired  man,  to  be  filed.  From  that 
affidavit  it  appears  that  In  the  evening  of 
May  17  Mr.  Kunz  asked  Laird  to  go  to  town 
with  them;  that  Laird  kept  his  clothes  in 
the  machine  shed  and  went  there  to  change 
them ;  that  Kunz  came  to  the  machine  shed 
from  the  bam  to  get  the  automobile  In  which 
they  were  to  drive  to  Madelia;  that  he  then 
drove  the  automobile  up  to  the  house;  tiiat 
after  finishing  dressing  Laird  went  Into  the 
bam  at  the  east  door;  that  there  were  a 
number  of  little  pigs  running  around  in  the 
barn;  that  he  remained  in  the  bara  several 
minutes  and  came  out  by  the  same  door ;  that 
he  immediately  went  to  the  house,  got  into 
the  automobile,  and  they  drove  away ;  that  he 
did  not  remember  whether  or  not  he  closed  the 
barn  door ;  and  that  he  was  the  last  one  In 
the  bam  before  they  drove  to  Madella.  He 
further  stated  that  on  the  evoilng  in  ques- 
tion there  was  a  crippled  sow  in  the  yard 
near  the  pump;  that  she  ^s  unable  to  use 
her  hind  legs  and  -that  she  had  lain  in  that 
poslti<»i  for  several  days;  and  tliat  in  No- 
vember, 1920,  he  went  to  the  state  of  IIIIboIs 
and  remained  there  until  May.  19Q1. 

The  motlw  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  is  not 
sufficiently  supported  by  a  showing  of  dili- 
gence and  c<Mnpllance  with  the  rules  govern- 
ing such  matters  to  Justlty  the  granting  ot  a 
new  trial. 

Upon  cross-examination  .cnnplaliiant  was 
interrogated  as  to  whether  the  pigs  were 
taken  frwn  the  bam.  To  rebut  the  inference 
which  ml^t  be  drawn  from  the  circum- 
stances of  making  the  complaint  before  the 
Justice  charging  the  accused  with  petit  lar- 
ceny, the  letter  Exhibit  D  was  offered  and 
certain  portions  thereof  received  In  evidence 
over  defendant's  objections.  The  portions 
admitted  In  evidence  were  the  date  lines, 
address,  and  the  first  aentetce^  wtaidi  was 
as  follows: 

*1  had  five  shoata  taken  out  of  my  bam  Sat. 
night  wUle  my  family  and  I  were  at  MadeHa.** 

That  was  a  declaration  oC  comiteinaBt 
npcm  a  vital  issue  of  tbe  ease,  namdy, 
whether  the  were  taken  tnm  tbe  ban 
or  farm  yard,  made  by  him  some  two  years 
before  the  trial  of  this  cause  and  dearly  In- 
admissible. Pope  V.  StatP.  168  Ala.  88,  58 
South.  202;  Connor  t.  Veapl^  V  Colo.  8TS, 
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83  Paa  16d,  25  L.  B.  A.  S41,  86  Am.  St.  Rep. 
295  ;  40  Oya  2787.    The  rallng  upon  tho 
admlaslblU^  of  tbe  letter  was  therefore  er- 
ror for  wbicb  a  new  trial  must  be  granted. 
BoTCwed. 


.  HEINTZ  M  al.  v.  WILHELM  et  al. 

(No.  23572.) 

(Sapreme  Ooart  of  Mimicsota.  Jan.  20.  1922.) 

(SttUbua  hy  the  Comrt.) 

I.  PartKlon  «=s>lft— Cotenant  la  rMialndar  may 
Mnpel  partKlon  although  llfB  tenaat  In  pea- 
aeftsloa. 

Under  oar  statote  a  cotenattt  in  the  remain- 
der mi7  compel  partition  ■Ithoa^  the  life  ten- 
ant la  in  poeaeaaion  of  the  proper^. 


s>l2(f)— Partition  should  be 
to  Mtatfl  la  severalty  for  life 


2.  Partition  « 
made  aubjeot 
or  years. 

Where  there  is  an  estate  in  severalty  for 
life  or  years  in  the  property  to  be  partitioned, 
the  partition,  whether  in  kind  or  by  aale. 
should  be  made  inbject  to  anch  estate  nnless  it 
be  dttrly  ^own  that  a  dne  regard  for  the  in- 
terest of  all  parties  requires  that  the  precedent 
estate  be  indoded  therein. 

3.  Partition  «=:»IOO— Sale  of  homestead  prop- 
erty made  sabjeol  to  widow's  IKe  estate. 

The  conclusion  of  the  trial  court  tiiat  the 
sale  in  partition  of  the  farm  here  in  question 
should  be  made  subject  to  the  widow's  life  es- 
tate in  the  homesteaa  is  justified  by  the  record. 

Anneal  trrna  District  Ckturt,  Houston  Conn- 
Ir;  &  D.  Catlienrood,  Judfe. 

Action  for  partition  by  Hop  laizabeth 
Helnts  and  others  againat  Si  Mildred  WU- 
helm  and  others.  Decree  for  partition,  sub- 
ject to  a  life  estate  was  entered,  moticne  to 
amend  findings  and  for  a  new  tilal  were  de- 
nied, and  i^ainUKB  ai^eaL  Affirmed. 

Duxbui7  &  Duxbury,  o£  Caledonia,  for  ap- 
pellants. 

Wm.  E.  Flynn,  of  Caledonia,  and  Hopp  & 
Larson,  of  Preston,  for  respondents. 

TATIjOR(  Q.  l^Wgoie  Wllhelm  died  intes- 
tate In  Noremher,  190D,  seised  and  possessed 
of  a  ftirm  of  102  acres  in  Honston  county  on 
which  he  and  his  family  had  resided  for 
many  years.  He  left  a  widow,  Emma  C.  WU- 
helm,  and  four  children,  Loroy  Bogoie^  Mae 
Elizabeth,  E.  Mildred  and  Fern  Oatherlne. 
aged  reqiectlTely  14  years,  13  years,  2  years 
and  11  months.  Under  the  laws  of  descent, 
the  widow,  Emma  C.  Wllhelm,  toolc  the  home- 
stead of  80  acres  for  and  during  the  term  of 
her  natural  Ufe,  luid  an  andlvlded  one-third 
of  the  other  22  acrea  In  fee,  and  each  of  the 
four  childrai  took  an  undivided  one-fourth 


of  the  homestead  salijact  to  the  life  estate  of 
their  mother  and  an  undl^ded  one-itixm  of 
the  other  22  acres.  TbB  widow  continued  to 
reside  apon  and  operate  the  farm  tmtU  1916 
when  she  removed  to  the  village  of  Caledonia 
with  tSs»  two  younger  chlldr^  The  next 
year  she  r^ted  the  farm  to  the  only  son,  Le- 
roy,  who  Is  still  occupying  It  under  his  lease. 
The  oldest  daughter,  Mae  MIzabetb,  married 
Louis  D.  Helnts  in  1915  and  brought  this  ac- 
tion for  partition  of  tiie  farm  In  1919. 

That  it  is  not  feasible  to  divide  the  farm 
between  the  several  owners  according  to 
their  respective  Intnresta  therein,  and  that  In 
order  to  make  a  partition  it  is  necessary  to 
sell  the  farm  and  divide  the  proceeds,  is  al- 
leged In  the  complaint  and  found  as  a  fact 
the  court  and  is  not  questioned  cm  this  ap- 
peal. TEhe  court  directed  that  tiie  farm  be 
sold  sul^ect  to  the  life  estate  of  ttie  widow  in 
tiie  80  acres  which  constituted  the  homestead 
of  the  family  at  the  death  of  the  father.  The 
plaintiff^  made  a  motion  to  amend  the  find- 
ings so  as  to  include  the  lite  estate  of  the 
widow  in  the  sale,  and  also  made  a  motion  for 
a  new  trial.  Both  motions  were  denied  and 
plaintiffs  appeal. 

Plaintiffs  contend  that  the  farm  cannot  be 
sold  to  advantage  subject  to  the  life  estate  in 
the  homestead,  and  that  the  finding  that  "a 
true  regard  for  the  Interests  of  the  parties 
requires  that  the  Ufe  estate  of  Emma  O.  Wll- 
helm be  set  off  to  her  and  that  the  sale  of 
the  lands  be  made  subject  to  said  Ufe  estate" 
Is  not  justified  by  the  evidence. 

[1, 2]  At  common  law  a  cotenant  could  not 
ocHupel  a  partition  of  the  land  unless  he  was 
entiUed  to  the  present  posseeslfm  of  It  as  a 
cotenant,  and  hence  he  could  not  oiforce  a 
partition  whan  his  estate  was  subject  to  a 
life  estate,  as  the  life  tenant  was  entitled  to 
possession.  Oar  statute  has  changed  Oils  rule; 
but  where  there  is  a  lite  estate  in  the  whole 
of  the  Tfrcffoetj  and  a  partition  Is  made  at 
tike  instance  of  the  own^  of  an  undivided  In- 
twest  In  the  remainder,  if  must  be  made  sub- 
ject  to  such  life  estate.  Sections  8028,  8066, 
6.  8.  IMS.  If,  In  making  a  partition,  a  part 
ot  the  laud  is  divided  and  a  part  of  it  ordered 
to  tw  8(dd,  and  there  Is  an  estate  for  life  or 
tofc  years  in  an  undivided  Interest  In  the  land, 
the  whole  of  such  estate  may  be  set  oft  In  the 
part  of  the  land  not  ordned  sold.  Section 
8061,  G.  8. 1018. 

If,  ta  making  a  partition,  the  land  la  to  be 
sold  and  the  inroceeds  divided,  and  there  Is 
an  estate  for  life  or  for  years  In  the  whole  or 
any  part  ot  It,  the  sole  may  be  made  subject 
to  such  estate;  "but  If ,  In  the  judgment  of 
the  court,  a  dne  retard  for  Qie  interest  of  oil 
the  parties  requlrw  that  sw^  estate  be  sold, 
the  sale  nmy  be  so  ordered."  Section  BOBS, 
O.  S.  1918. 

The  law  lutmds  that  tiie  xiChts  of  the  own- 
er of  a  iH'ecedent  estate  diall  not  be  infringed 
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or  interfered  viOi  unless  the  idtaaUan  is 
sudi  as  to  render  it  neoessary  in  Uie  Interest 
of  aU  the  parties;  and  tbat,  If  practicably 
the  partition,  whether  br  a  divi^don  of  the 
land  or  by  a  sale  of  it  and  a  division  sOf  the 
proceeds,  shall  be  made  sabject  to  siuii  pre- 
cedent estate.  It  is  only  ^en  a  due  regard 
for  the  Interest  of  all  parties-  requires  It 
that  the  precedent 'estate  may  ba  sold.  The 
law  gave  the  homestead  here  In  question  to 
the  widow  for  life,  and  only  stror^  and  con- 
vincing reasons  will  Jtsttfy  taking  It  from 
her  against  her  protest  in  a  partition  pro- 
ceedins  to  which  she  is  an  nnwUllng  party. 

Plaintiffs  urge  as  reasons  for  including  the 
life  estate  in  the  sale  dat  the  honustead  In- 
cludes all  the  buiUlngs  and  nearly  all  the 
improved  land ;  that  It  Is  so  located  that  the 
land  not  included  therein  is  divided  Into  two 
separate  tracts,  one  of  12  acres  adjoining  the 
homestead  on  the  north  and  tlie  other  of  10 
acres  adjoining  the  homestead  on  the  west ; 
that  the  location,  size  and  character  of  these 
tracts  is  8n<^  that  they  cannot  be  sold  to  ad- 
vantage apart  from  the  homestead ;  that  sell- 
ing the  farm  subject  to  the  life  estate  will 
give  the  widow  an  advantage,  for.  If  she  buys, 
she  can  make  Immediate  use  of  all  the  land, 
but,  if  another  buys,  he  can  make  immediate 
use  of  only  the  two  tracts  lying  outside  the 
homestead ;  that  the  only  persons  who  would 
be  likely  to  bid  the  full  value  of  the  property 
at  a  sale  are  those  who  desire  it  for  Immedi- 
ate use ;  and  that  such  persons  would  not  bid 
at  a  sale  made  subject  to  the  life  estate. 
There  is  some  force  to  this  argument  but 
mach  of  it  could  be  urged  with  equal  force 
against  any  public  sale  made  subject  to  a 
precedent  estate.  It  is  the  fact  of  cotenancy 
which  gives  the  right  to  a  partition,  section 
8028,  O.  S.  Idl3 ;  30  Cyc.  178 ;  and  ordinarily 
the  ri^t  is  limited  to  a  partition  of  the  es- 
tate or  interests  held  in  cotenancy.  PlaintlfCs 
are  not  cotenants  in  the  life  estate.  The  wid- 
ow is  entitled  to  the  exclusive  occupancy  and 
use  of  the  homestead  in  severalty  as  long  as 
she  lives.  PlaintitTs  rl^ts  are  subject  to 
this  Tight  of  the  widow,  and  they  are  not  en- 
titled to  have>the  homestead  sold  for  immedi- 
ate use  by  the  purchaser.  That  it  might  be 
of  advantage  to  them  to  have  the  life  estate 
wAA  with  the  reonatnder  Is  not  a  sufficient  rea- 
son for  dispossessing  the  widow  of  her  estate 
in  severalty  against  ber  wilL  Although  In- 
volving dissImUar  statutes  and  ther^ore  not 
directly  In  point,  the  following  cases  illustrate 
the'  reluctance  of  courts  to  disturb  estates  In 
several^  wboi  making  partition  of  estates 
held  in  cotaiancy:  Alexander  t.  Alexander, 
'28  Neb.  68,  41  N.  W.  1065;  Jameson  v.  Hay- 
ward,  106  Cat.  662.  39  Pac;.1078,  46  Am.  St 
Bep.  268 ;  White  t.  White,  16  Grat  CVa.)  264, 
80  Am.  Dec.  706;  Clark  t.  Richardson,  32 
Iowa,  390;  White  v.  Lefoldt,  78  Miss.  173.  28 
Sonth.  818;  Parks  r.  Slier,  76  N.  C.  191; 


Brendel  t.  Klopp,  69  Hd.  1, 18  AtL  580.  Ajid 
see  80  Oyc.  180. 

B^tea  for  life  or  years  in  severalty  may 
be  Included  in  the  sale  under  our  statutes 
whoi  a  due  regard  for  the  Interest  oC  all  par^ 
ties  requires  it  SecU<ni  8052.  G.  fi.  1913. 
And  see  Cook  Webb,  10  Minn.  107  (GIL 
129) ;  Smalley  v.  Isaacson,  40  Minn.  450;  42 
N.  W.  352;  Hanson  v.  Ingwaldson,  77  Minn. 
633, 80  N.  W.  702.  77  Am.  St  Bep.  692;  Hunt 
T.  Meeker  County  A.  ft  Ia  Co.,  128  Minn.  20T, 
150  N.  W.  798,  Ann.  Gas.  1916D,  925. 

[3]  Bat  the  rule  confining  a  partititm, 
whether  in  Und  or  by  sale,  to  the  estates 
held  In  cotenancy  is  changed  only  to  the  ex- 
tent specified  in  the  statute,  and  to  warrant 
including  In  the  sale  a  precedent  estate  for 
life  or  for  yeans  it  must  be  shown  that  the 
situation  is  such  that  the  Interest  of  all  par- 
ties will  be  conserved  thereby.  Ordinarily 
this  question  is  for  the  trial  court  to  deter- 
mine as  a  question  of  fact  Here  that  court 
has  found — ■ 

*'that  a  tme  regard  for  th«  Interetti  of  the 
parties  requires  that  the  life  interest  and  es- 
tate of  said  widow,  Emma  G.  Wilhdm,  be  set 
off  to  her;  and  that  the  sale  of  the  whole  102- 
acrs  tract  be  made,  subject  to  said  life  es- 
tate, wbldi  life  estate  ahonid  be  undistoriied 
and  remain  in  fall  ownership  and  possesiUon  of 
the  said  Emma  G.  WUhelm." 

We  find  no  sufficient  reason  for  diatnrbin? 
this  finding  and  concur  lu  the  coodaslon 
reached  by  the  learned  trial  court 

Order  affirmed.  . 


FIRST  NAT.  BANK  OF  SUHL  et  al.  V.  VIL- 
LAGE OF  BUHL  «t  aL   (Ne.  22610.) 

(Supreme  Court  of  Minnesota.  Jan.  20, 1922.) 

(SyUaUu  by  the  OewrCJ 

f.  Musioliial  oorpontlom  4=364,  004(2)— Gov- 
ersmeatal  powert  and  dstlas  may  fee  attored 
IV  tabseqsest  general  law;  enter  of  pay- 
■eat  of  village  warrants  prescribed  by 
statute. 

The  governmental  powers  and  dudes  of 
municipal  corporations,  as  defined  by  the  stat- 
ute under  which  they  were  created,  may  be 
altsred  by  a  subsequent  general  law  clearly 
intended  to  prescribe  the  only  rule  which  should 
govern  in  tlie  case  provided  for.  Section  1300, 
Oen.  St  1013,  prescribes  the  rule  determining 
the  order  of  payment  of  village  warrants,  and 
applies  to  vlll^^s  organised  under  chapter  146, 
Laws  1885. 

2.  Municipal  corporations  €=»904( 2)— Village 
warrants  should  be  paid  in  order  of  presen- 
tation. 

Village  warrants  issued  prior  to  the  enact- 
ment of  chapter  417,  Laws  1021.  and  presented, 
but  not  paid  for  want  of  funds,  sbo^  be  paid 
in  the  order  of  their  presentation,  and  take 
precedence  ov«  warrants  subBeqncntly  issaed. 
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3.  CoMtltatloial  law  «s»l43--MaMlolpal  oorpo- 
ratfons  ^9905— Ordinaiiea  hald  attam|»t  to 
Impair  village  omtract;  holrten  of  pa*t-d«e 
vlllago  warrants  auqr  Join  rwalotion  davot- 
Inp  all  fanda  tft  paynaat  vf  earrant  axpeiHa 
of  village. 

The  holders  of  past -due  village  warrants 
ma!j  enjoin  a  village  and  its  officers  from  pat- 
ttng  into  effect  a  reaolatlon  of  the  vinage  coun- 
cil Arecting  the  treasurer  to  derote  all  funds 
received  after  laws  19^,  c.  417.  was  enacted 
to  the  pajment  of  the  current  expenses  of  the 
viUaffe  for  1921.  Such  resolution  amounted  to 
an  attempt  to  impair  the  obligation  of  a  con- 
tract between  the  Tillage  and  the  holders  of 
such  past-dne  warrants. 

Appeal  from  District  Court,  St  Louis  Comi- 
ty ;  H.  A.  Dancer.  Judge. 

Suit  by  tlitt  First  National  Bank  of  Bnlil 
and  others  against  tb«  Village  c^-  Buhl'  and 
others,  for  an  injunction.  Temporary  in- 
Jonctlon  granted,  and  defendants  ameaL  Af- 
firmed. 

A.  R.  Folsoiu,  of  Buhl,  Jos.  E.  Austin,  of 
Ohlsholm,  and  Warner  XQ.  VHiipple,  of  Dulutta, 
for  appellantB. 

Ambrose  T^e,  of  St  Paul,  arnicas  curin. 

John  M.  Gannon  and  Thomas  H.  Strldch, 
both  of  Hibblng,  and  Graswell^  &  Craewel- 
ler,  of  Dnluth,  for  reqwndents. 

Wathbmm*  Bailey  ft  Mitchell,  of  Dnlnth, 
amlri  <mrlie. 

LBES,a  In  1920  tlie  Tillage  of  Buhl  levied 
a  tax  of  $300,000  for  general  municipal  pur- 
poses. On  April  21,  1921,  chapter  417  of  tiie 
taws  of  1021  took  ettecL  By  section  1  cities 
and  Tfllages  w«re  limited  to  flOO  per  ca^ta  of 
population  in  levying  taxes  for  municipal  pur- 
poses in  tba  year  1^,  and  in  eatih  year 
thereafter.  Tbe  pcq;mlation  of  the  Tillage  is 
SOOT.  On  June  0th  the  Tillage  council  adopts 
ed  the  fallowing  resolution: 

"Resolved  that  the  village  treasurer  be  in- 
structed to  call  and  pas  all  village  warrants  in 
all  departments  issued  for  debts  incurred  since 
April  21,  1921.  and  that  all  funds  coming  into 
the  hands  of  the  treasurer  for  enrrent  year  be 
held  in  separate  funds  for  the  purpose  <d  meet- 
ing the  current  expenses  of  the  viUage  in  the 
several  departments." 

On  April  21st  the  village  had  an  Indebted- 
ness of  about  1600,000  in  excess  of  moneys 
in  the  bands  of  the  treasurer.  Such  indebt* 
ednesa  was  evidenced  by  village  warrants 
which  had  been  presented  to  the  treasurer 
Cot  payment  but  not  paid  for  want  of  funda, 
and  indorsed  accordingly  as  directed  by  sec- 
tion 1800,  O.  S.  1913.  Flaintlffa  had  pur- 
chased and  held  soch  warrants  amounting 
aKiroxlmately  to  f24O,000.  Upon  the  adop- 
tion of  the  res<dution  they  brought  tbia  action 
to  enjoin  tbe  village  and  its  officers  from 
putting  it  Into  effect   A  temfxirary  injunc- 


tion was  granted,  and  detbodants  have  aiH 
pealed. 

Section  1300,  O.  S.  1913,  proTidea  that  Til- 
lage opders  drawn  on  tbe  treasarw  and  pre- 
sented to  him,  but  not  paid  for  want  at 
funds,  ahall  be  so  marked,  shall  be  paid  in 
the  mdsr  of  their  presentation,  and  shall 
bear  lntei:est  at  the  rate  of  6  per  cent  from 
the  date  <tf  such  pres^tation.  If  tbeae  [wo- 
visions  are  applicable,  the  warrants  b^  by 
plalntlffa  should  be  paid  before  tbose  issued 
after  April  21st  Counsel  for  appellants  as- 
sert tbat  section  1300  has  no  application  be- 
cause tbe  village  was  organized  under  chBp- 
ter  146,  Laws  of  1885,  has  never  become  sub- 
ject to  subsequent  l^slation  relating  to  vil- 
lages, and  is  therefore,  governed  exclusively 
by  chapter  14S,  which  contains  no  such  pro- 
visions as  are  fbund  in  section  1300.  Counsel 
tor  respondents  answer,  first,  tbat  chapter 
145  is  a  general  law,  subject  to  amendments 
graoraL  In  their  nature,  such  as  are  dov/  em- 
bodied in  section  1300,  and,  second,  that,  even 
in  the  absence  of  statutory  directions  munic- 
ipal warrants  must  be  paid  either  in  tbe 
order  of  their  issuance  or  presentation. 

[1]  1.  Section  10  of  chapter  145  directed 
how  claims  against  villages  idiOuld  be  pre- 
sented and  paid,  clause  in  (diapter  3S, 
Laws  of  1889,  by^hlch  chapter  145  was 
amended,^  fortwde  village  treasurers  from 
paying  out  any  moneys  except  on  written 
order  of  the  village  president  and  recorder. 
A  further  amendment  (chapter  190,  Laws  of 
1903)  required  village  treasurers  to  register 
orders  presented  but  not  paid,  to  Indorse  up- 
on them,  "Not  paid  for  want  of  funds,"  and  to 
pay  them  In  the  wrder  of  registration.  In 
substance  this  provislca  was  retained  in  aoc- 
Hon  738  of  the  revision  ot  1905,  now  aiipear- 
Ing  as  section' 1300,  O.  fi.  1913.  This  legls- 
lative  history  indicates  an  Intent  to  amend 
chapter  145  by  supplying  the  original  omis- 
sion of  specific  provisions  for  the  order  In 
which  village  warrants  should  be  paid. 

It  is  well  settled  that  the  governmental 
powers  and  duties  of  municipal  corporations, 
as  defined  by  tbe  statute  under  vhich  they 
were  created,  may  be  altered  by  a  subsequent 
general  law.  If  such  a  law  was  ciearly  In- 
tended to  prescribe  the  only  rule  which  should 
govern  In  the  case  provided  lor.  it  supersedes 
and  repeals  by  impiicatlon  the  original  stat- 
ute. Nicol  V.  St  Paul.  SO  Minn.  415,  83  N.  W. 
375;  Kelly  v.  l-'aribault,  83  Minn.  9,  85  N.  W. 
720 ;  School  District  No.  1  v.  Eckert  84  Minn. 
417,  87  N.  W.  1019;  State  v.  Swansou,  85 
Minn.  112,  88  N.  W.  416 ;  Johnson  v.  Duluth, 
133  Minn.  406,  158  N.  W.  610.  We  hold  that 
the  provisions  of  section  1300  extend  lo  vil- 
lages wganised  under  chapter  145.  So  hold- 
ing, it  becomee  unnecessary  to  consider  the 
rule  to  be  awUed  In  tbe  absence  of  a  atat 
nte. 
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[2]  2.  Appellants*  counsel  Insist  that  sec- 1 
tion  3,  c  417,  Laws  1921,  bas  done  away  with  | 
the  requirements  of  section  1300.  3ectl<ni  3 
provides  that  a  village  which  has  Incurred  a 
valid  indebtedness  "in  excess  of  its  cash  on 
hand,  plus  any  amount  in  any  sinking  fund, 
plus  taxes  levied  prior  to  1921  and  iincollect- 
ed  but  not  delinquent,"  may  levy,  for  the 
purpose  of  meeting  such  ind^tedness,  In  ad- 
dition to  $100  per  capita,  but  within  the 
limits  permitted  when  chapter  417  was  en- 
acted, suffident  snma  to  pay  such  Indebted- 
ness aiid  interest.  Such  additional  sums 
must  be  separately  levied,  k^t  la  a  special 
fund  when  collected,  and  used  only  to  dis- 
charge snch  indebtedness. 

Tbe  contention  Is  that  the  Indebtedneps  oC 
the  Tillage  iucnrred  prior  to  April  21,  1821, 
is  to  be  paid  out  of  the  proceeds  of  the  spe- 
cial tax  levy  or  levies  authorized  by  aectlim 
8,  and  that  taxes  levied  In  1920  should  be 
used  so  far  as  necessary  to  pay  current  ex- 
penses  fbr  1921.  It  Is  urged  that  the  Leg- 
islature Intended  to  put  the  business  of  vU- 
lages  on  a  cash  basis  after  April  21st,  and  to 
put  a  stop  to  the  fiwmer  practice  of  issuing 
warrants  when  there  were  no  funds  from 
which  they  could  be  paid,  tacitly  agreeing 
with  the  payees  that  tbeHwarrants  should  be 
discounted  at  some  banlK'  On  this  phase  of 
the  case  the  argumoits  have  t»k»  a  wide 
range.  We  shall  not  attempt  to  cover  all  the 
ground  traversed. 

A  forceful  argument  is  made  in  favor  of 
the  policy  of  requiring'  municipal  officers  "to 
pay  as  tbey  go."  The  evils  of  a  contrary 
policy  are  grai^caUy  deleted,  l^iose  who 
perform  services  or  sell  commodities  to  a 
munldpaUty,  knowing  that  In  exchange  they 
will  receive  a  warmnt  which  .cannot  be  tnid 
when  presented,  usually  add  more  than 
oooQ^  to  tbBir  <diarges  to  cover  the  discount 
to  whldi  the  warrant  Is  anbject  vh&i  sold  to 
a  bank,  and  so  too  much  Is  paid  for  anything 
the  munidpallty  must  boy.  Moreover,  war- 
rants presented  but  not  paid  draw  interest, 
and  there  Is  an  additional  drain  upon  the 
public  tr^sury  and  a  gradual  Increase  in  the 
load  of  debt  whldi  the  taxpayers  have  to 
Carry.  The  undeslrablllty  of  this  method  of 
•doing  business  is  evident,  but  with  that  we 
have  nothing  to  do.  Whether  the  Legisla- 
ture has  changed  or  attempted  to  change  the 
rule  prescribed  by  section  1300  Is  the  only 
<luestlon  with  which  we  are  concerned.  If  it 
has  not,  the  If^l  revenues  of  the  village  may 
be  entirely  consumed  in  paying  outstanding 
warrants,  regardless  of  the  ccmsequent  neces- 
sity of  following  for  a  time  the  unsound  plan 
of  flnnnce  heretofore  adopted. 

We  have  examined  the  numerous  cases 
<dted  by  appellants  holding  that  the  current 
revalues  of  a  municipality  should  be  devoted 
to  the  payment  of  current  expoises.  Most 
et  them  deal  wltli  the  right  to  priority  of 


warrants  Issued  to  pay  such  exposes  over 
Judgments  and  other  like  demands.  It  is 
gmerally  held  that  payment  of  such  de- 
mands out  of  current  revenues  will  be  post- 
poned until  current  expaises  have  be«i  paid 
therefrom.  ■Some  of  the  cases  discuss  the 
right  of  general  creditors  to  question  the 
character  or  necessity  of  expoidltures,  whldi, 
if  made,  will  cause  payment  of  th^  claims 
to  be  deferred.  So  for  as  we  have  dis- 
covered, it  bas  never  been  tatid  that  under  a 
statute  such  as  ours  a  village  may  arbitnrlly 
postpone  the  paymoit  of  outstanding  war- 
rants and  give  ifflorltiy  to  later  warrants. 
Stress  Is  laid  aa  the  alleaed  Irreparabte  In- 
Jury  to  the  citlzrais  ctf  Bnhl  if  Its  ofiioers 
are  not  allowed  to  devote  the  proceeds  of  the 
1^  tax  levy  to  the  malntenutce  of  Che  fir^ 
polity  water,  and  light  departmooits,  and  the 
'^omnparatlTe  hardsUp"  rule  Is  Invoked  in 
soi^rt  of  Hub  i^ea  for  a  revexsaL  Granting 
that  there  may  be  bardshli^  it  was  neverttie- 
less  fi.  matt  -r  lyin^  very  largely  within  the 
disGx^on  of  the  trial  court  to  deny  an  In- 
j unction  on  that  ground.  Minneap<^  Gas- 
light Co.  V.  Minneapolis,  123  Minn.  231,  143 
N.  W.  72&  And,  finally,  we  are  urged  to  re- 
fuse to  sanction  Judicial  interferaice  vrith 
the  recognized  discretion  of  village  officers  in 
appropriating  and  expending  public  moneys. 
None  of  the  oonalderatlaiis  suggoeted  have 
escaped  our  attention,  but  none  of  Qiem  go 
to  the  heart  of  the  case. 

We  discover  notiilng  In  section  8  evincii^ 
a  design  to  exempt  the  proceeds  of  the  tax 
levy  of  1920  from  the  payment  of  outstanding 
village  warrante,  The  section  provides  that 
the  cash  in  the  village  treasury  and  the 
amount  of  tiie  taxes  levied  prior  to  19Sa  axe 
to  be  added,  and  the  snm  total  subtracted 
from  the  existing  Indebtedness,  and  <mly  the 
remainder  may  be  raised  by  the  ^ledal  levy 
which  Is  authoilsed.  This  negatives  the 
daim  that  it  was  not  the  Istentlai  tlut  the 
proceeds  of  the  1920  levy  should  be  used  to 
pay  village  warranto  as  directed  by  section 
1300. 

Viewed  from  a  practical  standpoint,  the 
situation  of  the  village  Is  no  dlflfer^t  than  It 
would  have  been  if  the  1921  statute  had  not 
been  enacted.  In  the  absence  of  the  statute, 
it  would  be  bound  to  devote  the  proceeds  of 
the  tax  levy  to  the  payment  of  oustaudlng 
warrants  and  this  would  necessitate  the  Is- 
suance and  sale  of  warranto  to  meet  current 
expenses.  The  desire  to  reform  bad  financial 
methods  cannot  be  translated  Into  action  ail 
of  a  sudden.  So  long  as  section  1300  remains 
In  force  the  old  way  of  doii^  business  can- 
not be  wholly  abandtmed  until  after  the  vil- 
lage's load  of  debt  has  be«i  removed. 

[S]  The  banks  are  creditors  of  tiie  village. 
When  It  Issued  the  warranto  they  hold,  U 
did  not  specify  when  or  how  they  sheald  be 
paid,  but  the  statute  did.  and  ot  coarse  It  U 
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beyond  the  power  of  the  Tillage  conncU  to 
orerrtde  the  statute.  It  Is  within  the  power 
of  the  lifii^dlatare  to  prescribe  the  order  of 
payment  of  munldpaL  warrants,  and  a  stat- 
ntcn7  provlfdon  in  force  when  they  are  Is- 
aned  creates  a  contract  fw  precedence  with 
the  warrant  boldeiB  which  cannot  be  Im- 
paired by  BUbseQoent  l^lslatlfm.  Rollins  t. 
Board  of  *Oom'rB,  109  7ed.  71,  117  a  a  A. 
083;  Phimps  V.  Beed,  lAO  Iowa,  1S8,  80  N. 
W.  S47;  People  t.  Austla,  11  Oolo.  184.  17 
Vne.  485;  radonUler  t.  Tacoma,  14  Wash. 
876^  44  FacL  877;  ZMUon,  ICim.  Corp.  }  858; 
McQullUn,  Hun.  Corp.  |  2254.  Assuredly  ap- 
pellants may  not  onnplaln  becanee  the  court 
Interfered  with  and  get  bounds  to  a  program 
<tf  seU-gOTemment  which  conflicted  with  the 
Constitution  and  dlsregHrded  the  mandate  of 
the  sutnte. 
Order  aiBrmed. 


NKI-80N  at  al.  v.  GYTRI.  (No.  t2S6».) 
(Supreme  Court  of  SCiuieMta.  Dea  2, 182l!) 

(SvUahut  hy  the  tJouriJ 

Tsaaacy  In  connes  ^27— Removal  er  oat* 
1^  eae  tenaat  held  not  a  oosverBlon. 
The  parties  owned  as  tenants  In  common  a 
qnantltr  of  oats  In  a  franary  on  the  farm  of 
plainUffs;  there  had  been  no  leparation  of  the 
shares  of  eadi  from  the  common  mass;  de- 
fendant hauled  some  thereof  to  an  elerator  and 
deposited  them  in  their  ^int  names,  and  a 
Btoracft  receipt  was  issued  accordingly;  de- 
fendant intended  to  deliver  to  plaintiffs  the 
whole  or  such  portion  thereof  as  might  be 
found  th^  due  upon  a  settlement  of  a  daim  be 
held  against  them;  plaintiffs  demanded  the 
particular  oats  as  tbeir  property,  and  defend- 
ant refused  delivery  mitil  his  daim  was  settled. 

It  is  hetd,  that  there  was  no  conversion  of  the 
oats  by  defendant;  plaintiffs  bad  no  special 
right  to  the  particoiar  oats,  tbeir  right  thereto 
being  the  same  as  when  the  oats  were  in  the 
grauarj  on  the  farm,  naaielr*  owners  in  com- 
mon with  defendant. 

DIbell,  X,  dlssentinf . 

Appeal  from  District  Court,  Clay  Ooun^; 
GarroU  A.  Nye^  Judge. 

Action  by  J.  A.  Nelson  and  W.  P.  Nelson, 
copartners  as  Nelson  Real  Estate  A^rency, 
against  Darius  GytrL  Action  dismissed,  and 
from  a  denial  of  a  new  trial  plaintiffs  ap- 
peaL  Affirmed. 

Hammett  ft  Nortm,  at  Hawley»  for  appelr 

lants. 

James  A.  Ganity,  of  Moorhead,  for  re* 
spondent. 

BROWN,  a  J.  Action  to  recover  tbe  value 
of  certain  oats  alleged  to  have  been  wrong- 
fnUy  converted  by  defendant    It  was  dls* 


missed  at  the  conclusion  (tf  the  trial  for  the 
failure  of  the  evidence  to  make  out  a  eaae^ 
and  t^alntifts  appealed  from  an  order  deny- 
ing a  new  trial. 

Hie  facts  are  not  In  material  dispute^  It 
appears  that  defendant  crisped  a  tract  of 
land  owned  by  plaintiffs,  and  raised  and 
Qireshed  about  1800  bushels  of  oats.  These 
wore  to  be  divided  equally  between  the  par- 
ties, in  accordance  with  sample  mi&Jt»  taken 
of  some  of  the  oats  at  the  ttireshlng  madilne. 
The  oats  as  they  came  from  the  tbreablng 
machine  were  all  d^nslted  In  a  granary  In 
one  bin,  and  without  attemptf  to  B^iHurate  the 
portion  bdon^g  to  each  party.  Defmdanb 
agreed  to  deliver  the  portion  b^cnging  to 
plalntlfEs  to  an  etevator.  In  petfonnanoe  of 
which  he  so  ddivered  607  bushels  leaving, 
as  plaintiffs  claim,  some  288  bushels  yet  to 
bedflUTered.  Hie  precise  quantity  so  remsln* 
Ing  due  to  lAaintlflta  was  a  matter  In,  aome 
dlqmte  on  the  erldeoee,  defendant  W^t^rg 
that  the  Quantity  was  nneertaln  and  had  not 
be«i  determined  by  weight  TbanKStieT  de- 
fendant took  a  load  of  288  boHheU  to  fh» 
elevator  and  there  deposited  them  in  the 
jaSxit  named  of  pUlntlfb  and  defendant.  In- 
tending to  dellTCT  the  quantity  due  pl^- 
tlff  when  settlemmt  was  had  of  some  twine 
aocoont  defendant  claimed  to  hold  against 
plalntifh.  The  devator  storage  receipt  was 
Issued  in  the  names  of  both  parties.  Plain- 
tiffs then  demanded  the  oats  so  deUvered  in 
storage,  and  defendant  refused  to  surrender 
the  same  until  his  claim  was  settled. 

The  ownership  of  plaintiffs  to  one-half  the 
oats  raised  on  the  farm  la  not  in  diq>ute,  but 
their  daim  of  a  convwslon  of  the  particular 
oats  so  in  the  elevator  In  the  joint  names  of 
the  parties  is  founded  on  the  d^and  and 
refusal  Just  mentioned.  If  (here  was  a  oon- 
vendon  of  the  oats,  it  arises  ttom  the  re- 
fusal of  defendant  to  comply  with  that  de- 
mand. The  trial  court  held  that  the  evi- 
dence failed  to  show  a  conversion  and  di- 
rected a  verdict  for  defendant 

The  oats  having  been  placed  in  the  farm 
granary  In  a  common  mass,  the  parties  were 
owners  as  tenants  in  common.  No  particu- 
lar part  thereof  belonged  to  either  party ; 
each  owned  an  undivided  Interest  in  the 
whole.  Plaintiffs  ther^ore  were  not  the 
sole  owners  of  the  238  busAiels  hauled  out  by 
defendant  to  be  delivered  to  them,  or  sudi 
portion  thereof  as  it  should  be  found  they 
were  entitled  to  upon  the  adjustment  of  de- 
fendant's claim,  and  no  conversion  can  be 
predicated  upon  his  unconditional  refusal  to 
deliver  them.  The  oats  In  the  elevator  in 
the  joint  names  of  both  parties  were  pre- 
cisely in  the  same  situation  as  to  ownership 
as  wben  in  the  granary  on  the  farm.  They 
were  not  separated  by  defwdant  and  set 
apart  unconditionally  to  jHaintitCa,  and  the 
parties  remained  owners  thereof  as  tenants 
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In  common.  Clearly  there  was  no  conversion 
of  the  particular  oats.  Pearstm  t.  WUsod, 
25  Minn.  189,  The  case  would  be  different 
perhaps  had  the  oats  been  separated  from  the 
common  mass  as  plaintiffs'  remaining  share 
of  the  whole,  or  If  plain^ffs  had  made  a  gen- 
eral demand  for  their  share  of  tibe  whole 
and  had  not  singled  oat  and  made  claim  of 
exdnslTe  ownership  to  the  particular  portfon 
In  the  elevator.   Person  t.  Wilson,  supra. 

The  amended  answer  put  In  Issue  [datn- 
tiff's  claim  of  title,  and  an  admission  found 
in  the  original  can  be  of  no  avail  at  this 
time.  The  amtoded  answer  is  to  be  con- 
strued as  the  only  answer  in  the  case.  Hans- 
com  V.  Herrick,  21  Minn.  9.  The  case  of 
Nash  V.  Brewster,  39  Minn.  530,  41  N.  W. 
105.  2  L.  R.  A.  409,  is  not  in  point.  In  that 
case  there  was  ultimately  a  separation  and 
delivery  to  the  purchase:  of  the  specified 
qnantl^  of  grain  which  had  been  sold  from 
a  common  mass,  but  n/it  separated  at  the 
time  of  sale— a  fact  not  here  appearing. 

Order  affirmed. 

DIBEU^  J.  I  cUsseut  Tbere  were  1863 
bnsh^  of  oats  threshed.  The  plalntUCs  wer» 
to  have  one-half,  or  981%  bushels;  elevator 
wtf ^ita,  delivwed  at  AverllL  The  defraidant 
delivmd  66T  bushels.  At  the  request  of  the 
plabitUfs  that  he  complete  d^veiy  he  haul- 
ed the  2S8  bushels  of  which  conversion  is 
claimed.  The  defendant  was  not  hauling  his 
share.  He  was  keeping  it  for  feed,  and  at 
one  time  had  in  mind  baying  the  lAalntlffs' 
share;  After  ddivery  to  the  elevator  he 
wrote  the  attorn^  of  the  plalntUb  that  as 
soon  as  c^tain  bUls  whldi  he  daimed  against 
them  were  paid  he  would  turn  over  the  oats 
in  the  elevator.  In  his  answer,  before  it  was 
amotded  at  the  opening  of  the  trial  by  strik- 
ing out  the  admissloa.  be  admitted  the  xdalo- 
tlffs'  all^atlons  of  ownership  f>f  288  bnsih^ 
and  claimed  that  there  was  something  coming 
to  him  for  twine,  etc.  A  jury  could  find  that 
the  oats  were  delivered  as  the  property  of 
the  i^lntiffs.  There  was  evidence  of  con- 
vendfm  for  the  Jury,  and  I  dissent 


STATE  V.  PERRY.   (No.  22766.) 
(Supreme  Court  of  Minnesota.   Jan.  20,  1922.) 

(BylUaut  hy  the  Court.) 

I.  WltnMsaa  «s»344(2}— In  proseostlon  for 
statutory  rape,  evldeioe  of  Illicit  relations 
with  others  thaa  dafesdast  Isadnitslblo  as  to 

credibility. 

In  a  prosecatjon  for  carnal  knowledge  of 
a  female  child  under  the  age  of  consent,  evi- 
dence of  illicit  relations  of  complainant  with 
persons  other  than  defendant  Is  inadmissible  as 

^e»nirethsr 


bearing  upon  tlie  eredlUlity  of  the  testtmoay 

of  prosecutrix. 

2.  Rape  «»40(3)  —  Proof  tf  lilfett  relation 
with  others  oompeteit. 

Where  pregnancy  follows  a  charge  of  car- 
nal knowledge,  defendant  may.  for  the'  purpose 
of  refuting  any  inference  arlsiof  therefrom,  of- 
fer prottf  that  other  men  had  bad  illicit  rela- 
tions with  complainant  witliia  the  time  when 
conception  might  have  taken  place. 

3.  Sufflcfeav  of  [nstmctloas. 

We  find  DO  reversible  error  in  the  instrae- 
tions  relative  to  the  birth  of  the  child  being  cor- 
roborative proof  of  the  offense  diarged. 

Appeal  from  District  Court,  Winona  Coun- 
ty; C.  E.  (Tallaghan,  Ji^e. 

John  Perry  wu  convicted  of  carnally 
knowing  a  female  child.  Queetions  certlfled 
on  motion  for  new  trlaL  Queatiuis  an- 
swered. 

Webber,  George  *  Owen,  of  Winona,  for 

appellant 

C.  li.  Hilton,  Atty.  Gen.,  Jas.  B.  Harkbam. 
AiBst  Atty.  Gai.,  and  Earl  Simpson,  Goonty 
Attar.,  of  Winona,  for  the  Stats. 

QUINN.  3.  Defendant  was  Indicted,  tried, 
and  convicted  of  carnally  knowing,  on  No- 
vember 7,  1920,  a  female  child  of  the  age  of 
14  years.  He  moved  for  a  new  trial,  and, 
upon  hearing,  the  court  being  of  the  oplnitMi 
that  the  questions  raised  were  doubtful  and 
of  such  importance  as  to  require  the  de- 
cision of  this  court  certlfled  five  questions 
for  review,  all  of  which  may  be  cwsldered 
under  two  headings:  (1)  Was  it  error  to 
limit  the  cross-examination  of  the  prosecut- 
ing witness  to  Instances  within  the  time 
wh«i  conception  might  have  taken  place,  and 
to  exclude  testimony  of  other  witnesses  as 
to  admissions  claimed  to  have  been  made  by 
the  prosecutrix  of  having  had  illicit  relations 
with  persons  other  than  defendant  outside 
of  such  period?  (2)  Did  the  court  err  in  its 
charge  relative  to  the  birth  of  a  child  being 
corroborative  proof  that  the  accused  was 
guilty  of  the  offense  charged? 

[1 , 2}  The  prosecutrix  was  delivered  of  a 
child  in  August.  1921.  The  child  was  ex- 
hibited in  evidence.  Upon  cross -eiamlnation 
of  the  prosecuting  witness  defendant  at- 
tempted to  show  particular  acts  of  illicit 
relations  on  her  part  with  others  than  the 
defendant,  without  reference  to  time,  and 
by  other  witnesses  admissions  on  her  part 
of  having  had  illicit  relations  with  other 
men  outside  of  such  period.  The  offer  was 
excluded  as  being  too  indefinite  as  to  time; 
the  court  holding  that  to  render  the  same 
admissible  the  acts  referred  to  must  have 
been  within  the  time  when  conception  might 
have  taken  place.  In  this  state  the  age  of 
consent  is  fixed  by  statute  at  18  years.  In  a 
prosecution  for  carnal  knowledge  ct  a  female 
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under  Uie  age  of  consent,  evidence  of  Illicit 
relatione  of  the  prosecutrix  with  others  than 
defendant,  as  bearing  upon  her  credlUllty,  Is 
inadmissiUe.  22  Corpus  Juris,  |  679,  p.  481; 
People  T.  Johnson,  106  Cal.  289,  39  Pac.  622  ; 
State  T.  Hammock.  18  Idaho,  424.  110  Paa 
169;  State  t.  Smith,  18  8.  D.  841,  100  N. 
W.  T40;  People  v.  Abbott,  97  Mich.  484,  60 
^.  W.  862,  37  Am.  St  Rep.  360.  But  where 
pregnancy  follows  the  act  charged,  defendant 
may,  for  the  purpose  of  refuting  any  In- 
ference arising  therefrom,  offer  proof  that 
other  men  had  illicit  relations  with  the  com- 
plainant with  the  time  when  conception 
might  have  talien  place.  State  t.  McPadden, 
184  N.  W.  568.  The  charge  under  considera- 
tion Is  closely  allied  to  that  of  rape,  but 
differs  materially  as  to  the  element  of  con- 
sent and  the  rules  of  evidence  applicable 
thereto.  In  a  prosecution  for  rape,  the  gen- 
eral reputation  of  the  prosecutrix  for  chas- 
tity may  be  shown  as  bearing  upon  the  nou- 
probabllity  of  resistance.  That  class  of  tes- 
tlmcmy  goes  to  the  question  of  ccmsent  only. 
In  a  case  like  the  present,  that  element  is 
eliminated  entirely  by  the  provisions  of  the 
statute.  The  testimony  that  was  offered  and 
excluded  was,  as  stated  by  counsel  for  the 
defense,  for  the  purpose  of  shaking  the  tes- 
timony of  the  prosecutrix  for  truth  and  ver- 
acity and  was  inadmissible  for  that  purx>ose. 
Sound  reason  requires  the  rule.  If  the  class 
of  evidence  contended  for  was  permissible 
for  such  purpose,  it  would  be  admissible  as 
going  to  the  veracity  of  any  female  who 
might  be  called  upon  to  testify  in  any  case. 
Pe<^le  V.  Johnson,  supra. 

Upon  cross-examination  counsel  interro- 
gated the  prosecuting  witness  at  considerable 
length  as  to  having  had  illicit'  relations  witib 
other  men  at  different  times,  and,  when  ob- 
jected to,  stated  to  the  court  that  they  did 
not  offer'  it  as  a  defense  to  the'  charge  con- 
tained in  the  indictment,  but  as  bearing  upon 
the  credibility  of  the  witness.  The  court 
held  that  the  testimony  was  inadmissible  for 
that  purpose,  bat,  if  the  acts  referred  to 
were  at  a  time  when  conception  might  have 
taken  place,  the  testimony  would  be  received. 
The  witness  admitted  having  told  Urs..  Loitz 
and  Afrs.  Perry  of  having  illicit  relations 
with  other  persons,  without  specifying  the 
time.  No  further  foundation  was  laid  for 
the  Impeaching  testimony.  Thereafter  upon 
the  trial  the  witnesses  Loitz  and  Perry  were 
called  and  Interrogated  as  to  the  conversa- 
tions had  with  the  complaining  witness, 
which  was  objected  to  and  excluded.  The 
ruling  was  right  We  do  not  understand  by 
question  No.  4,  or  otherwise,  that  tlie  trial 
court  excluded  any  evidence  of  acts  of  In- 
ter course  at  about  the  time  pregnancy  oc- 
curred; on  the  contrary,  the  learned  trial 
court  seems  to  have  been  quite  specific  in 
ruling  that  said  evidence  was  admitted.  But 
If  a»  a  matter  of  fact  such  evidence  was  ex- 


cluded, a  fact  not  shown  by  the  present  reo- 

ord,  it  was  error. 

[3]  It  was  stated  upon  the  submission  of 
this  case  that  the  accused  had  a  right  to 
know  upon  his  trial  who  his  accuser  was. 
He  did  know  that  she  was  a  girl  but  14  years 
of  age  and  that  no  man,  either  married  or 
single,  has  any  right  to  violate  hac  person. 
It  may  be  understood  that  the  Intent  and 
purpose  of  the  statutes  of  this  state  is  to 
protect  young  girls  from  those  bent  upon 
their  ruination  to  gratify  their  own  lust 
We  have  examined  the  charge  of  the  court 
relative  to  the  birth  of  the  child  as  being 
corroborative  testimony  as  to  the  offense 
charged,  and  find  no  reversible  error  tbtf  ein. 
We  therefore  answer  all  the  questioiu  certt 
fled  In  the  negative. 


BUKOWSkI  V.  KUZNIA.  (Na.  22637.) 

(Supreme  Court  of  lOnnesota.  Jan.  2T,  1922.) 

(Byttalita      the  Court.} 
t.  Suffldeacy  ef  aviriaaoe. 

The  evidence  sustains  the  Jury's  finding 
tliat  the  plaUtUr  and  the  defendant  entered 
into  a  contract  of  maniage  which  the  defendant 
breached.  . 

2.  Breach  of  aiarrlaoa  promise  ^»14,  26,  V— 
Action  goveraad  by  law  appllMbla  t«  tort  aa- 
tioas;  naatal  uguMi  am  alaaiaat  of  rtaa- 
agas;  dafaaiuM  flaanTal  eMdItiM  nay  ba 
ooaaldu^. 

An  action  for  breach  of  piwnise  of  mar- 
rive  Is  In  form  oa  contract;  but  in  respect  of 
damage  It  ii  In  general  governed  by  tha  law 
applicable  to  tort  actions.  Mental  anguish  is 
an  element  of  actual  damages.  The  defend- 
ant's financial  concUtion  at  Hm  time  of  the 
trial,  though  the  breach  was  several  years  be- 
fore, Is  properly  considered. 

3.  Breach  orf  marriage  promise  ^=)3I— ^1,100 
held  aot  exoasslva  for  breach  of  promise  of 
marriage. 

Tha  damages  were  aot  excessive. 

Appeal  from  District  Court,  Marshall 
County;  Andrew  Grlndeland,  Judge. 

Action  by  Vemle  Bukow^I  against  Joseph 
Kuznla  for  breach  of  promise  of  marriage. 
Verdict  for  plaintiff,  and  from  a  denial  of  a 
new  trial,  and  from  Judgment  oo  tlieT«rdlct, 
defendant  ai^eals.  Affirmed. 

P.  A.  McCleman,  of  Grand  Forks,  N.  D., 

for  appellant 

Julius  J.  Olson  and  Basmus  Hage,  both  of 
Warren,  for  respondent. 

DIBELIi,  J.  Action  for  breach  of  promi.se 
of  marriage.  There  was  a  verdict  for  the 
plaintiff.  The  defendant  appeals  from  an 
order  denying  his  motion  for  a  new  trial  and 
from  the  Judgment  entered  on  the  verdict. 

[1]  1.  The  plalntifTs  testlraony  shows  a 
promise  of  marriage  and  a  breach.  The  de- 
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fendant  denies  that  tliere  was  a  promlBe. 
There  was  additional  eridence  offa«d  by 
each.  The  Issue  was  for  the  jury  and  Its 
verdict  is  sostained. 

[2]  2.  The  defendant  Is  a  ttirlfty  farmer 
and  had  property  of  the  value  ot  $8,000  at 
the  time  of  the  trial  In  1921.  The  breach  of 
the  marriage  contract  was  some  three  years 
before.  His  people  were  among  the  good  and 
substantial  people  of  the  community,  as  were 
the  people  of  the  plaintiff. 

A  cause  of  action  for  breadi  of  promise  of 
marriage  Is  in  form  on  contract;  but  In  gen- 
eral tlie  law  as  to  damages  applicable  to  tort 
mictions  applies.  Hlrely  v.  Golnick,  123 
Minn.  498,  144  N.  W.  213.  49  U  R,  A.  (N.  S.) 
757,  Ann,  Cas.  1915A,  295;  Johnson  T.TraT- 
Is,  33  Minn.  231,  22  N.  W.  624. 

Tlie  court  Instructed  the  Jury  that  in  de- 
termining damages  It  might  consider  Inju- 
ries coming  from  "anguish  of  mind,  blighted 
aflCection  or  disappointed  hopes.".  The  de- 
fendant objects  to  the  reference  to  anguish 
of  mind.  It  Is  an  element  of  actual  damages 
and  proper  to  be  considered.  Hahn  t.  Bet- 
tingen.  81  Minn.  91,  83  N.  W.  467,  50  L.  B. 
A.  669. 

There  was  no  evidence  of  the  value  of  the 
defendant's  property  at  the  time  of  the 
breach  of  the  unitract  The  evidence  was  of 
Its  value  at  the  time  of  the  trial.  The  de- 
fendant's claim  that  value  at  the  time  of  the 
trial,  the  breach  being  three  years  b^ore. 
cannot  be  considered,  is  without  merit  The 
damages  were  unliquidated  in  character, 
largely  a  matter  of  estimate,  and  there  was 
no  deflnite  measure  as  In  the  ordinary  breach 
of  contract  action.  The  Jury  might  properly 
consider  the  defmdan^B  financial  worth  at 
the  time  damages  were  assessed. 

[3]  S.  Exemplary  damages  were  not  claim- 
ed. The  verdict  was  for  $1,100.  It  is  not 
excestdva 

In  the  answer  the  defendant  alleged  mls- 
omduct  of  the  plaintiff.  It  was  not  alleged 
as  a  justification  of  his  breach.  There  was 
no  proof  of  tt,  nor  offer  of  proof.  Apparently 
the  auction  had  no  proper  idace  In  the 
answer. 

The  case'  was  anbmitted  to  the  jury  in  a 
clear  ifliarge  and  the  defendant  has  no 
ground  of  complaint 

Order  and  judgment  offlimed. 


KROGER  V.  GORDON  FIREPROOF  WARE- 
HOUSE ft  VAN  CO.  at  al. 
(No.  21712.) 

(Sapreme  Court  of  Nebraska.  Jan.  13,  1922.) 

fByllalua  by  the  Court.) 

I.  NegllMMd  «=»136(26)—CoRtributory  bhH- 
lewM  quetttoB  for  Jury. 

On  an  isaus  of  plaintiff's  contributory  neg- 
ligence, wbere  the  facts,  as  disclosed  by  the 


evidence,  were  awA  that  different  minds  mli^t 
draw  different  eondnsions,  the  question  was 

properly  submitted  to  the  Jury. 

2.  Negflgenoe  ^138(2)— lastnictlent  on  bar- 
den  of  proof  held  suffloient. 

Where,  in  an  action  founded  on  negligence, 
the  jury  were  instructed  tliat,  ff  the  plaintiff 
proved  by  a  preponderance  of  the  evidence  tiie 
negligence  of  the  defendant  charged  In  the  peti- 
tion, that  it  was  the  proximate  cause  of  his  in- 
jury, and  the  amount  of  damages  he  suffered, 
if  any,  he  was  entitled  to  recover,  but  that,  if 
the  jury  found  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff  was  guilty  of  negligence 
which  contributed  to  his  injury,  then  his  right 
of  recovery  wonld  be  governed  or  modtfied  by 
the  rule  set  forth  in  anothw  inslxnction,  fteZdi 
to  Buffldently  act  forth  upon  whom  rested  the 
burden  of  proof,  in  the  absence  of  a  reqnesC 
for  a  more  specific  instruction. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Goss,  Judge. 

Acti<m  by  Wilbdm  Eroger  MBln>t  the 
Gordon  Fireproof  WorehODse  &  Van  Com- 
pany  and  another.  Judgment  for  d^endants, 
and  plaintiff  appeals.  Affirmed. 

Martin  L.  Sugarman  and  J.  C  Klnsler, 
both  of  Omaha,  for  appellant. 

It.  T.  Coffey  and  McGllton  ft  Smltti,  all  of 
Omaha,  for  appellees. 

Heam  before  MORRISSEY,  a  J.,  and 
ALDRICH,  FliANSBURG.  and  ROSE,  JJ.. 
and  BROWN  and  ELDKBD,  District  Judges. 

£LDRED,  District  Judge.  The  plaintiff 
brought  this  action  to  recover  for  damage 
on  accoimt  of  Injuries  alleged  to  have  been 
sustained  by  falling  on  a  sidewalk  In  front 
of  uefendants'  place  of  business  in  the  city 
of  Omaha,  ^e  plaintiff  contends  that  a 
down-spout  on  the  east  side  of  defendants' 
building  discharged  water  upon  and  across 
the  sidewallc  adjacent  to  the  defendants' 
praises;  that  the  defendants  negligently 
permitted  the  water  to  freeze  and  form  Ice 
on  the  sidewalk ;  that  they  failed  to  remove 
the  Ice;  that  a  light  snow  feU  on  the  ice; 
and  that  the  plaintiff,  being  wholly  unaware 
that  .there  was  Ice  on  the  sidewalk,  stej^ted 
on  the  covering  of  snow,  and  slipped  on  the 
ice  underneath,  causing  him  to  fall  and  re- 
ceive the  Injuries  of  whlCb  he  complain& 

The  defendants  deny  all  liability,  and  in 
addition  thereto  plead  tliat,  if  any  injuries 
were  suffered  by  the  plaintiff,  the  same  were 
due  to  the  carelessness  and  negligence  of  the 
plaintiff,  In  this,  that  the  [Aaintlff  knew,  or 
bad  cause  to  know,  of  the  existence  of  the 
ice  on  said  sidewalk,  if  any  existed  at  the 
time,  and  that  the  plaintiff  was  at  said  time 
passing  along  said  street  In  a  careless  and 
negligent  manner,  and  was  not  obserrlng  or 
attempting  to  observe  the  ctmditlon  of  Hie 
sidewalk,  and  that  his  Injuries,  If  any,  were 
due  to  the  care1c5!S  and  negligent  manner  in 
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which  bft  was  proceeding,  and  that  be  was 
not  excising  due  care  and  cautlfm. 

mie  trial  restated  in  a  rerdict  and  Jndg- 
ment  for  the  defendants. 

CI]  Brror  Is  aaalgaed  In  snbinltting  to  the 
Jnry  the  question  of  negUgence  on  t3w  part 
of  tlie  j^alnttlf.  nie  erldoice,  while  con- 
lltetlntb  shows  that  the  plalntUt  had  at  least 
sane  fandllarity  with  the  locatira  and  con- 
dition of  the  walk  at  tb.9  place  of  accident; 
that  he  occasionally  vi^ced  over  it,  and  had 
d<me  so  dnrinff  the  cold  and  freesii^  weather 
the  same  month.  The  weather  had  been  con- 
Unnoosly  odA  tor  some  days,  and  at  the  tbne 
of  the  accident  it  was  very  cold,  about  adx 
degrees  above  tero,  the  plaintiff  was  carry* 
In^  some  groceries  and  waa  going  on  a  slow 
trot  or' a  "dog  trot**  along  the  sidewalk  in 
Questltm.  The  sidewalk  waa  of  concrete, 
and  bad  a  driveway  ftitere  aattunoblles  en- 
tered the  building,  which  was  somewhat 
slanting  toward  the  cnrb.  tJnder  the  testl- 
mony  In  this  case,  whether  the  plaintiff  wa« 
proceeding  with  such  care  as  an  ordinarily 
prudent  person  would  exercise  under  similar 
circumstances  was  a  question  of  fact,  as  to 
which  different  minds  might  draw  different 
oonclDslma,  and  was  therefore  iffoperly  mb- 
mltted  to  the  jury. 

Complaint  is  made  of  giving  instructions 
Mos.  5  and  11  to  the  Jnry.  These  instractlona 
wf^re  called  for  on  account  of  submitting  the 
Issue  of  plaintiff's  negligence  to  the  jury. 
Having  reached  the  eonduaion  that  the  court 
was  justified  in  submlttii^  the  Question  of 
contributory  negligence  to  the  jury.  It  fol- 
lows Uiat  such  instructions  were  properly 
glTen. 

Instruction  No.  11  la  further  criticised  as 
advising  the  Jury  that,  If  they  should  find 
certain  facts  to  be  true,  they  must  And  that 
the  plaintiff  waa  negligent.  As  we  read  the 
instruction,  it  is  not  subject  to  that  criticism. 
The  Jury  are  merely  Informed  that,  if  the 
plaintiff  had  knowledge  of  the  facts  referred 
to,  then  the  plaintiff  was  bound  to  use  due 
care  and  caution  In  paaaing  over  the  walk, 
and  that  the  failure  ef  the  plaintiff  to  use 
such  due  care  and  cautitm  would  be  nes^i- 
gence. 

[2]  It  is  further  contended  by  the  appel- 
lant that  the  trial  court  erred  in  failing  to 
Instruct  the  Jury  that  the  burden  waa  upon 
the  defendants  to  prove  by  a  prdponderauce 
of  the  evidence  the  plaintiff's  alleged  con- 
tributory negligence.  By  instruction  No,  4 
the  Jury  were  told  that  the  tiurden  of  proof 
was  cm  the  plaintiff  to  prove  by  a  preponder- 
ance ot  the  evidence  the  negligence  charged 
in  the  petition ;  that  such  negligence  was 
the  proximate  cause  of  his  Injury;  and  the 
amount  of  damages  he.  suffered,  if  any ;  and 
that,  If  the  plaintiff  bad  proved  all  the  above 
facta  by  a  preponderance  of  the  evidence,  the 
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plaintiff  would  be  entitled  to  recovery ;  but. 
If  tbe  Jury  found  frmn  a  snreponderance  oC 
the  evidence  that  the  plaintiff  was  guilty  of 
n^ligence,  vrtilch  contributed  to  cause  his 
injury,  then  the  plaintiff's  right  of  recovery 
would  be  governed  or  modified  by  the  rule 
set  forOi  In  Instruction  No.  6. 

Wo  believe  that  Instruction  N«.  4  olenrly 
seta  forth  the  rule  applicable  In  this  case. 
The  plalntlfF  was  told  what  he  must  estab- 
lish by  a  iv^nderance  of  the  evidence,  and 
Uiat,  If  he  did  so,  he  could  recover ;  but,  if 
the  Jury  found  by  a  preponderance  of  the  evi- 
dence that  be  was  guilty  of  contributory  neg- 
ligence, that  his  recovery  would  be  governed 
by  the  rules  set  forth  In  instruction  No.  6. 
Instruction  No.  fi  states  the  right  of  recovery 
In  the  evoit  of  contributory  negligence  and 
of  comparative  negllgrace.  Under  Instruc- 
tion No.  4  the  Jury  could  not  have  mistaken  . 
on  whom  the  burden  rested  to  prove  con- 
tributory negligence.  While  the  burden 
rested  ujwn  the  defendants,  yet,  the  Jury,  in 
determining  that  question,  would  properly 
take  into  consideration,  not  only  the  evidence 
offered  by  the  defendants  but  the  evidence 
offered  on  behalf  of  the  plaintiff  as  welL 
The  instructions  given  anffidaatly  stated  the 
rule.  If  the  i^aintlfl  desired  a  nuire  spedflc 
instruction  oa  that  point  it  should  have  been 
requested. 

Affirmed. 


PHELPS  at  al.  v.  8HUCK.    (No^  21B36.) 
(Supreme  Court  of  Nebraska.  Jan.  18,  1822.) 

(Svtlabut  ly  the  Court.) 

1.  Sales  «5»I30(I),  42^RMMediM  of  psrohas- 
er  by  falsa  represttatatloss  esumerated;  suit 
after  resdssloa  for  purchase  mosey  hold  not 
one  on  guaranty. 

A  party  induced  to  purchase  property,  by 
false  Tepreflentati<»i8  reqiecting  the  character 
of  the  property,  -to  whom  a  written  guaranty  Is 
given,  covering  the  representations  made,  pro- 
viding for  the  return  of  the  property  and  of  tiie 
consideration  therefor  in  case  the  property 
does  not  prove  as  represented,  upon  diecovery 
of  the  falsity  of  such  representation,  may  elect 
to  rescind  tbe  contract  ot  purchase  and  recover 
bacl£  the  purchase  price  paid,  or  be  may  sue  on 
the  written  guaranty  for  damages  for  breach 
thereof.  If  be  elects  to  rescind  tbe  contract 
and  brings  suit  therefor,  it  is  n<»t  an  action  on 
the  gnarantr. 

2.  Action  <s=»45(1)— Petition  for  rescission  and 
return  of  purchase  price  stateilbnt  one  cause. 

A  petition  by  two  plaintiffs,  which  allegea 
that  they  were  induced  to  purchase  property 
of  defendant  by  false  representations  made  1^ 
the  defendant  respecting  the  proper^,  and  al- 
leges that  said  representations  were  made  by 
defendant  both  by  parol  and  in  writing,  al- 
leging that  the  written  representations  were 
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made  in  an  inatnimeot  whldi  Is  copied  in  the 
petidoQ,  which  inetrument  was  addressed  to 
one  of  the  plaintiffs  Qnlj,  and  contained  the 
representation  charged  to  be  false,  and  aleo  a 
statement  that  the  sdler  agreed  to  guarantee 
the  property  to  have  certain  qualities,  and,  if 
not  as  represented  bj  him.  to  take  it  back  and 
refund  all  money  paid  therefor,  which  petition 
also  alleges  plaLitiffs'  election  to  rescind  the 
parcbase,  and  also  alleges  all  other  facts  nec- 
essary in  an  action  based  on  a  rescission  of  a 
contract  for  purchase,  states  but  one  cause  of 
action;  i.  e.,  an  action  by  both  parties  pur- 
chasing said  property  for  rcscissiori  and  return 
of  the  purchase  price  paid  by  them  therefor. 
It  does  not  state  a  cause  of  action  on  the  agree- 
ment to  guarantee. 

Appeal  from  District  Gonrt,  Webstw  Goaii- 

ty;  Dnngan,  Judge. 

Suit  by  Arthur  U.  Phelps  and  another 
against  George  W.  Shuck.  Judgment  of  .dls-' 
mlssal  on  demurrer,  and  plaintiffs  appeaL 
Reversed  and  remanded. 

F.  H.  Stobbs  and  J.  H.  Agee,  both  of  Sope- 
ripT*  for  appellants. 
b\  J.  Munday,  of  Red  Cloud,  for  appellee^ 

Heard  before  MORRISSDT,  C.  J.,  ROSE, 
ALDRICH,  and  FI«ANSBURO,  JJ.,  and 
GRAVES  and  WELOH,  District  Judges. 

ANSON  A.  WELCH,  District  Judge.  The 
appellants  filed  in  the  court  below  their  peti- 
tion, In  wblch  they  alleged  that  on  April  14, 
1016,  they  purchased  from  the  defendant  rate 
stallion,  which  the  defendant,  for  the  pur- 
pose of  inQudng  plalntHfs  to  purdiase,  fraud- 
ul«itly  r^resented  and  stated  to  the  plain- 
tiffs to  be  nine  years  of  age  and  no  more. 
The  petitiOD  further  alleges  that  said  repre- 
sentation as  to  the  age  of  said  stallion  was 
made  by  the  defradant  both  by  parol  and  in 
writing,  and  that  said  written  representation 
was  in  the  following  words  and  figures: 

"Guide  Rock.  Nebr..  April  14, 1916. 
"Mr.  A.  O.  nelps,  Superior,  Nebr.— Dear 
Sir:  In  eonsfderation  of  your  purchase  from 
me  todi^  of  my  tteck  stallion,  age  nine  years, 
wel^t  2,150  lbs.,  caUed  Trince,*  I  agree  to 
guarantee  the  said  etallion  to  be  a  good  breeder, 
sound  in  all  respects  with  the  exception  of  a 
wind-puff  on  left  hind  leg,  and  I  further  agree 
in  the  event  that  the  said  stallion  'Prince'  shall 
not  prove  as  represented  abore,  or  in  the  event 
that  he  should  be  rejected  for  any  cause  by 
the  state  inspector  of  stallions,  to  take  said 
stallion  back,  and  refond  any  and  all  money 
you  have  paid  for  him,  not  exceeding  $S00  and 
Interest    [Signed]   Geo.  W.  Shuck." 

The  petition  also  alleged  that  plaintiffs  had 
no  knowledge  or  informatitti  as  to  the  ftge  ct 
said  staUion,  and  that  tb^  relied  upon  said 
representations,  and  were  induced  thereby  to 
purchase  said  stalUmi  and  agree  to  pay  the 
defraidant  therefor  the  sum  of  fOOO  and  that 
said  stalllM,  Instead  of  bdng  nine  years  of 


age  at  the  time  of  audi  sale,  was  twelve 
years  of  age,  which  fact  was  well  known  to 
the  defendant,  and  that  plaintiffs  would  not 
have  bought  said  staUion  from  defendant  If 
they  had  known  Its  true  age.  The  petition 
further  alleged  that  plaintiffs  first  learned 
of  the  true  age  of  said  stallltm  about  March 
S,  1917,  and  that  they  immediately  notified 
defendant  thereof  and  of  his  said  misr^re- 
sentation  and  of  their  intention  to  rescind 
said  purchase;  and  on  or  about  the  14tb  day 
of  March,  1917,  plaintiffs  did  elect  for  said 
reasons  to  rescind  said  contract  of  purchase, 
and  80  notified  defendant,  and  demanded  of 
defendant  return  of  the  purchase  price  paid 
for  said  stallion,  but  defendant  refused  to 
consent  to  rescission  and  refused  to  return  to 
plaintiffs  the  consideration  and  purchase 
price  of  said  stallion,  and  that  plaintiffs  of- 
fered to  return  said  stallion  to  defendant, 
which  offer  the  defendant  refused.  The  peti- 
tion also  alleges  that,  as  a  part  of  the  con- 
sideration for  said  horse,  plaintiffs  executed 
and  delivered  to  defendant  their  promlasorj* 
note  for  the  sum  of  $400  and  secured  the 
same  by  a  diattel  mortgage,  and  that,  as  soon 
as  the  defendant  was  advised  that  plaintiffs 
had  discovered  the  true  age  of  said  stallion 
and  that  plalntlffB  desired  to  resdnd  said 
contract  of  purchase,  the  defendant  immedi- 
ately thereafter,  and  on  or  about  the  15th 
day  of  Mardi.  1917,  and  before  said  note 
was  due,  for  the  purpose  of  denying  to  plain- 
tiffs the  r^ht  to  make  tii^r  defense  of  said 
note,  sold  and  assigned  and  delivered  said 
note  and  chattel  mortgage  to  the  Cltlz^is' 
State  Bank  of  Superior,  Nebraska;  that 
thereafter  said  Citizens'  State  Bank  sold  said 
stalliou  under  said  chattel  mortgage,  at  which 
sale  there  was  realized  the  sum  of  $42  which 
was  applied  on  said  note  of  plainUffs,  and 
that  plaintUb  have  since  aald  sale  paid  the 
balance  on  sold  note. 

The  defendant  demurred  to  the  above  peti- 
tion on  the  gronnda:  (1)  That  several  caoses 
of  action  are  Improp^ly  joined.  ^  That  the 
petiti<m  does  not  state  focts  Buffldent  to  con- 
stitute a  cause  of  action.  The  court  below 
sustained  the  demurrer,  and  plalntlSs  elected 
to  stand  on  the  petition,  whereupon  tb»  court 
below  rendered  judgment  of  dismissal, 

[1  ]  It  li  an  elnnehtary  rule  of  law  tbat  a 
party  Induced  to  purchase  property  by  false 
represoitatlons  of  the  seller  has  the  election 
to  resdnd  such  purchase  on  the  discovery  of 
the  falsity  of  such  r^resentatlons,  return  the 
proiierty,  and  recover  ba<ft  the  consideration 
paid  therefor,  m  he  may  retain  the  property 
and  recover  his  damages  sustained  by  reason 
of  said  false  representations. 

In  order  to  work  a  rescission  It  is  not  neo 
Msary,  In  casg  of  offer  to  return  the  property 
to  the  stiler  ViA  notice  to  him  of  the  tAet^ 
tlon  to  rescind,  that  the  iwoperty  be  actually 
tmdered  to  him  at  the  place  of  purchase,  If 
upon  aucb  ottet  to  return  the  prop»ty  the 
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a6Uer  refiuea  to  aoo^  fbe  Mme.  ShnrlU  t. 
Goad.  92  Nob.  40e,  138  N.  W.  SOT. 

[2]  The  petltioB  aUeged  tbe  purcitafle  1^ 
both  phtlntiffB;  the  lepreoentatlon  to  idaln- 
tlffs  that  the  stallion  parcbased  was  but  nine 
years  old ;  that  plaintUCs  were  Indaced  there- 
by to  purchase  said  property  for  tbA  con- 
sideration of  ¥500 ;  that  at  the  time  of  snOh 
purchase  said  BtaJlion  was  of  the  age  of 
twtive  years,  vblch  fact  was  known  by  ap- 
pti lee  berein,  and  contained  all  tbe  other  al- 
legations necessary  to  state  a, cause  of  actkm 
based  upon  tbe  resdsBictti  oi  said  contract  of 
porcbase.  Tbe  fact  that  said  representations 
as  to  tbe  age  of  said  stallion  were  Indoded 
In  a  wrlttCT  statement  slfipied  by  defmdant 
addressed  to  one  of  tilie  plabatlffs,  In  which 
defendant  agAed  to  guarantee  tbe  said  stal* 
Hon  to  have  certain  qualities,  and,  In  fbe 
event  that  it  did  not  prove  as  refweseoted,  to 
take  Imck  said  stallion  and  refund  all  money 
paid,  whicb  written  statmemt  is  set  forth  In 
tbe  petition,  would  not  make  the  petition 
titate  a  cause  of  action  on  said  agreement  to 
guarantee,  for  tbe  reason  that  said  petition 
shows  tbe  election  <tf  the  party  to  whom  said 
statement  was  addressed  to  rescind  said  con- 
tract of  purdiase  on  accomit  of  tbe  aUeged 
false  representation  as  to  the  age  of  said 
stallion,  and  to  not  sue  on  said  agreement  to 
guarantee.  After  sncb  election  and  exercise 
of  bis  option  be  cotald  not  sue  on  the  contract 
The  petition  shows  Qiat  he  has  dected  to 
J<^  with  his  o^ilaintifl  In  an  action  bued 
upon  their  resdsslon  of  said  contract  for  tbe 
pur<ABse  of  said  stallion,  on  account  of  tbd 
alleged  false  representattcms  made  by  the  de- 
f«idant  wfaer^  Oiey  were  induced  to  pur- 
ctaaee  said  stallion. 

Tbe  court  below,  therefore,  erred  In  sus- 
taining deftodanf  s  demurrer  and  d^inmlwRlTig 
tbia  action.  Tbe  Judgment  of  tbe  court  below 
is  th^efOre  reversed  and  cause  remanded. 

Berersed. 


plaintifl  clvlng  eoaversatiene  during  the  coort- 
ship,  in  whkb  defendant  told  her*  what  be 
was  worth  finandaUy  and  of  what  Us  proper^ 
consisted. 

3.  Brsaoh  of  marrlaQe  promite  «=:»35— lastnte- 
tlon  tliat  Jsry  nl0ht  coosider  defeadaat's 
property  aa4  flnaaoial  staadlno  hald  aot  ar- 
roseous. 

In  such  a  ease,  ^erc  plaintifE  was  tiie  only 
iritness,  and  the  above  was  the  only  proof  on 
the  eabject.  it  was  not  error  for  the  court  to 
instruct  the  jury  that  an  etezaent  for  them 
to  coDBider  In  measuring  the  damages  was  tbe 
vBlne  of  the  defendants  property  and  his  finan- 
cial standing. 

Appeal  from  District  Court;  Adams  Coun- 
ty; Dongan,  Judge. 

Action  by  Etta  V.  Higgins  against  Ira  R. 
Doty.  Judgment  for  plaintiff,  and  def«idant 
appeals.  Affirmed,  on  condition  that  plain- 
tiff remit  portion  of  damages  assessed. 

Stlnw  &  BoBlaugb,  of  Hastings,  and  W.  O. 
Hastings,  of  Omaha,  for  ai^llant 
J.  E.  WUllts,  of  Hastily,  for  ai^>eUee. 

Heard  before  I«EnnX>N.  DAY,  and  DBAN, 
JJ.,  and  CORCORAN  and  GOSS,  Dlatrlct 

Judges. 

GOSS,  District  Judge.  Plaintiff  sued  de- 
fendant for  damages  for  breach  of  bis  al- 
leged promise  to  marry  her.  The  jury  re- 
turned a  verdict  for  plaintiff,  judgment  was 
irendered  Ibereim,  and  defendant  appeals. 

Plaintiff  was  tbe  only  witness.  She  Intro- 
duced dilrteen  letters  recrived  from  tbe  de- 
fendant, testlfled  In  her  own  b^lf.  was 
cross-examined,  and  rested.  Defendant  of- 
fered no  evidence.  Tbe  court,  on  his  own  In- 
itiative gave  the  jury  two  instructlona: 
Slrst,  to  retuni  a  verdict  for  tbe  plaintiff; 
and,  second,  defining  the  measure  of  dam- 
ages. The  defendant  tendered  three  Instmc' 
tlons  on  his  theory  ct  HiB  case  and  they  were 
refused. 

Appellant  ai^es  straiuously  that  tbe  court 
erred  In  deciding  as  a  matter  of  law  that  tiie 
evidence  conclusively  showed  a  contract  of 
marriage  between  tbe  parties.  He  insists 
that  tlie  evldwee  does  not  show  mutual 
Iffomtses,  and  particularly  does  not  show 
that  She  agreed  to  marry  him. 

nie  letters  from  appellant  to  appellee  were 
wrlttra  by  lilm  at  Hastings,  bis  home,  to  her 
at  Beatrice,  where  she  was  tenqrorailly,  hie- 
tween  August  2,  1B15,  and  June  4, 1916.  He 
was  a  bachelor,  an  auctioneer,  trader,  owner 
of  farm  lauds  and  of  rental  property  in  the 
dty  of  Hastings.  She  had  been  unmarried 
for  about  ei^t  years,  fcdlowlng  a  divorce 
obtained  from  her  husband.  lAe  parties 
had  been  acquainted  for  years.  At  one  time 
she  had  rmted  a  house  from  him  and  he  had 
boarded  with  ber  and  her  family  ther^. 
oonrt  to  receive  in  evidence  testimony  of  the  She  says  there  bad  been  oral  talk  of  mar- 

4saFor  other  casea  see  uma  topbt  ud  KBT-NUHBBR  In  all  K«r-Nambere4  DlgwU  and  Indexet 


HIGOINS  V.  DOTY.   (No.  2i^U) 
(Supreme  Court  of  Nsbiaska.  Jan.  13,  1922.) 

(SyUalnu  l>v  the  Oourt.} 

1.  Appeal  Bad  error  ^997(3)— Verdict  ea  tv- 
Ideaoe  on  which  reasonaUa  Hlsds  eanaot  lUf- 
fer  not  disturbed. 

Where  the  evidence  on  the  trial  m  the  dis- 
trict court  is  not  coDflicting,  and  reasonable 
minds  cannot  differ  as  to  the  conclusion  to  be 
derived  therefrom,  a  verdict  directed  by  tlie 
court  in  accordance  with  such  conclusion  will 
not  be  disturbed  on  appeal. 

2.  Breach  of  marriage  promise  ®=>2I— Evi- 
dence aa  to  defenAaat's  statsments  of  his 
financial  oendltioB  admlsslbte. 

In  an  action  for  damages  for  breadi  of 
promise  to  marry.  It  was  pnver  for  the  trial 
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iia«e  between  them,  and  she  was  pleased 
when  sheTecelved  a  lettor,  dated  Anenst  IS, 
1915,  from  him,  In  which*  tollowliiff  some  ob- 
servations about  memben  of  his  fimiUy,  he 
wrote: 

"I  expect  they  will  alt  xo  up  in  imoke  when 
yon  and  I  are  married.  Bnt  they  will  have  to 
go.  I  only  wish  I  had  of  buHt  last  summer 
and  now  I  would  of  had  a  home." 

His  letters  are  replete  with  si^^stlons 
of  repairing  a  hOuse  to  live  in  and  of  build- 
ing a  new  one,  and  the  like.  They  contain 
expressions  such  as: 

"And  it  Is  goins  to  he  hard  to  get  a  place 
while  we  built."  "My,  how  I  wish  we  had  the 
house  finished  and  we  were  settled  in  it"  *'Er- 
ma  [his  niece]  is  planning  on  staying  with  us 
for  a  while  at  least.  •  *  *  The  north  flat  is 
vacant  Believe  I  will  rent  it  and  pat  her 
things  in  it  and  then  we  will  be  handy  to 
build."  "It  is  yon  I  want  to  be  careful,  for  I 
am  going  to  need  yon  so  bad  by  and  hy  and  you 
cannot  tell  how  soon."  "^e  may  have  to  take 
Erma  to  live  with  us.  I  told  her  I  was  going 
to  marry  you.   I<ovingly,  Ira." 

These  sufflci^tly  ■  express  the  marital  In- 
tention of  appellant,  and  she  testified  that 
there  were  oral  expressions  by  him  of  like 
character.  But  It  Is  argued  that  the  promis- 
es were  not  mutual,  in  that  she  tailed  to 
show  any  promise  on  her  part.  Appellant 
seems  to  overlook  the  question  on  cross-ex- 
amination and  her  answer,  when  she  said 
that  her  letters  to  him  (none  of  which  were 
put  in  evidence)  Indicated  that  she  wanted 
to  marry  him.  Moreover,  the  oral  evidence 
shows  that  he  went  to  visit  her  several  times 
in  Beatrice,  and  they  discussed  this  mar- 
riage, the  building  of  their  future  home  on 
his  Fifth  street  lot  in  Hastings,  and  he  set 
the  first  of  the  year  as  the  date  for  their 
marriage. 

[1]  We  conclude  from  all  the  evidence  that 
there  were  mutual  promises  of  marriage, 
and  that  both  parUes  were  bound  thereby. 
Different  minds  could  not  honestly  draw  dif- 
ferent conclusions  from  the  undisputed  facts. 
No  jury  of  reasonable  men  could  have  found 
differently.  The'  court  did  not  err  when  he 
directed  a  verdict  for  plaintiff.  Burke  v. 
First  Nat  Bank,  61  Neb.  20,  84  N.  W.  408, 
87  Am.  St.  Hep.  447;  Caunell  t.  Edush,  80 
Neb.  289,  131  N.  W.  222;  Thomas  v.  Otis 
Elevator  Co.,  103  Neb.  401,  172  N.  W.  53." 

[2,  31  Appellant  says  the  court  erred  In  his 
second  Instruction  to  the  jury.  In  which  he 
Instructed  the  jury  that,  In  taking  into  con- 
sideration the  loss  of  a  home  and  the  com- 


Ottb, 

fiwts  wlildi  ordliuirtlr  vtnfld  Tosolt  to  tSke 
plalnUff,  fhey  nOgbt  consider  fb»  value  of 
ttie  defendant's  i^operty  and  Us  financial 
standing.  He  anwrts  that  there  la  no  com- 
petent evidence  In  the  case  as  to  his  actual 
wealth  or  as  to  hla  repputed  finantdal  stand- 
ing. The  ptaintUt  testified  that  the  defend- 
ant told  het  during  the  engagement  thAt  he 
was  well  fixed,  was  making  money  right 
along,  and  that  he  was  worth  170,000  or  975r 
000.  Bnt  appel^t  argnes  that  It  was  error, 
under  the  rule  announced  in  Stratton  t. 
Dole.  46  Neb.  472,  63  N.  W.  876,  to  permit 
her  to  tesHiy  to  statements  made  by  appel- 
lant to  her  as  to  his  iHY>pert7  or  as  to  his  ac* 
tual  wealth.  We  find,  however,  that  In  Strat- 
ton T.  Dole,  supra,  the  fdalntUF  was  permit- 
ted to  relate  what  the  mother  of  the  defend- 
ant told  her,  touching  the  defendant's  prop- 
erty and  its  value.  Ordinarily  hearsay,  Oils 
evidence  was  admitted  on  fjie  theory  that 
the  mother,  at  the  request  of  the  son,  having 
procured  the  plaintiff  to  receive  him  as  a 
suitor  and  being  otherwise  actively  engaged 
in  promoting  ttie  marriage  agreement,  was 
his  agent  If  the  agent  can  bind  her  prin- 
dpal  In  sa<A  drcnms^ances,  It  must  be  true 
that  the  principal  can  bind  hlmseU  to  sim- 
ilar declarations  as  to  property  and  as  to 
financial  worth  In  a  like  case. 

The  only  evidence  In  this  case  was  that 
fumlshiHi  by  the  plalnUff.  She  did  not  un- 
dertake on  her  own  Initiative  to  spedfy  de- 
fendant's property  or  to  give  his  reputed 
financial  worth.  She  merely  told  what  he 
had  said  to  her  as  to  his  proi>erty  and  his 
financial  worth.  The  coutext,  separated  only 
by  a  semicolon,  properly  limited  their  con- 
sideration to  the  evidence  in  the  case.  So 
we  cannot  find,  under  the  unique  circum- 
stances of  this  particular  case,  that  the  court 
erred  In  telling  the  jury  that  one  element  In 
the  evidence  for  them  to  consider  was  the 
value  of  defendant's  property  and  his  finan- 
cial standing. 

It  is  urged  that  the  damages  are  exces-- 
slve.  SuQk  matters  are,  within  reason,  for 
the  jury  to  assess.  However,  when  we  con- 
sider the  meager,  indefinite  and  secondhand 
character  of  the  evidence  as  to  the  financial 
worth  of  the  defendant  and  the  general  cir- 
cumstances shown  In  the  evidence,  we  think 
$7,600  will  fully  compensate  the  plaintiff. 
If  plaintiff  will  file  a  remittitur  of  $2,600  In 
this  court  within  20  days,  the  judgment  In 
the  lower  court  will  be  affirmed  for  $7,500  as 
of  its  date;  otherwise,  it  will  stand  reversed. 

Affirmed  on  condition. 
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FOSTER  V. 


CITY  OF  LINCOLN 
(No.  2171 1.) 


•t  al. 


(Bnpiwme  Conrt  of  Nebraska.  Jan.  IS,  1&22.) 


(BytlaUu  hv  Ok«  OomrtJ 
Appeal  aad  arror  «s»l7S— lasio*  franwl 
trial  eourt  btadiBg  •»  appaal. 
The  Isaaes  aa  frmod  In  the  trial  conrt,  and 
upon  whiah  tha  cwwa  waa  tried*  are  bindiiis 
upon  the  paxtiea  In  fho  oue,  m  ^>yeal  to  thia 
court 

Appeal  from  District  Court,  Lancaster 
County;  Shepherd,  Judge. 

Action  by  Jobn  Foster  against  the  Oit^  of 
Lincoln  and  anotlier,  Jndgm^t  for  def^id- 
uts,  and  plnlntlfr  aw^aU.  Affirmed. 

J.  8.  McOarty,  of  Llncola,  fior  appellant. 
C.  Petrns  Peterson,  Obaa.  B.  Wllka,  R.  A. 
Boehmer,  and  Hall,  Bated  &  Wnilams,  all  ot 

Lincoln,  for  appellees. 

Heard  before  LETTON,  DAY,  and  DEAN, 
JJ.,  and  BLAGKLBDGE  and  TEWELL,  Dis- 
trict Judges. 


BLAOKLBDOE,  DIatrlct  Jtldge.  The  prop- 
OBttlon  urged  In  the  argument  and  prlncfpal- 
Ijr  reUed  upon  In  the  brMb  as  oonstftotlng 
error  la  that  the  conrt  erred  la  not  ■nbml& 
ting  to  the  jury  the  question  of  the  Joint 
n^Igenee  of  the  city  of  Uaeoln  and  the  oo- 
defeidant  LInccdn  Telephone  &  TdegraiA 
Company*  It  la  not  disputed  that  the  i^aln* 
tiff  waa  an  cmplOTee'of  the  Lincoln  Telephone 
ft  Telegraph  Oompany  and  sustained  injury 
In  the  comae  of  his  empl<^eat,  and  at  or 
before  the  cantmencement  of  this  anit  was 
recetring  compensation  from  his  employer 
uinder  the  provlalons  of  the  Workmeo'a  Oom- 
pmsatlon  Act  Laws  1918,  c.  198.  He  states 
In  Us  petition  tbe  amount  of  oompensatlon  he 
has  teeedTed  and  that  the  Lincoln  Telei^ne 
ft  Tdcgraph  Company  dedlnes  to  bring  this 
■alt  against  the  dty  of  Lincoln,  the  third 
pvam.  Tbe  petition  further  alleges  tiiat 
*tbe  Injuries  'hnelnbeffwe  complained  of 
were  occasioned  wholly  by  and  on  account  of 
the  negligence  and  csrelesaneea  of  the  de- 
fendant dtf  ot  Unocdn."  PlalntUE  mrays  for 
judgmrat  against  the  cUj  oC  Lincoln  only, 
and  that  out  of  any  aums  so  recovoed  the 
defendant  Linoidn  Teldpbone  ft  Xrtegri^h 
Onnpany  be  paid  the  aum  paid  by  it  to  plain- 
tUE  as  compensation.  Under  these  .allega- 
tions it  waa  ttiUrely  proper  that  the  trial 
court  should  not  submit  the  question  of  the 
Joint  negllgaice  of  the  two  defendants. 

It  la  urged  la  the  brief  that  it  was  n^U- 
gence  of  the  dty  In  maintaluln^  its  insuffi- 
ciently insulated  wires  near  the  wires  of  the 
telephone  company,  and  also  the  negllgaice 
of  the  tdephone  company  in  maintaining  its 
wires  near  the  heavily  charged  wires  of  the 
ci^  which  caused  the  Injury,  and  that  these 
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two  concurrent  causes  acting  ssparatdy  and 
independently  concurred  in  causing  the  ac- 
cident, and  tlie  two  constituted  a  proximate 
cause  ct  the  accident.  This  contention,  for 
reasons  already  stated,  is  not  sni^rted  by 
the  allegations  of  the  petition,  and  no  amend- 
ment  thereof  was  obtained  or  requested. 
The  question  of  tbe  snffldtticy  of  tbe  insula- 
tion d  the  city's  wires  was  submitted  by  the 
court's  instructions  as  to  negligence  on  the 
part  of  the  dty. 

It  is  also  contended  that  the  court  mis- 
stated the  issues  in  reference  to  the  plain- 
tiff's reply  as  to  tbe  condition  or  construction 
by  the  city  of  its  syst^  of  poles  and  wires, 
btxt  while  the  statttnrat  in  the  Instruction  in 
reference  thereto  taef  appear,  upon  critical 
examination  by  lawyers,  to  be  a  little  broad, 
we  are  sattafled  ttiat  It  could  not  mislead  the 
Jury,  and  that  the  purport  of  It,  as  It  was 
intended  by  the  court  and  munt  hare  been 
reasohably  understood  by  the  Jury,  was  to 
tbe  effect  that  the  deecrlptlott  as  to  tbe 
general  construction  and  relative  locations 
of  the  two  systems  of  wires  was  admitted  by 
the  parties,  and  not  in  dleimte. 

Findiag  no  iHreJndldal  enrw,  tlut  judg- 
ment Is 
AfflrinwI. 


STRIBLING  et  al.  v.  FRATERNAL  AID 
UNION.    (No.  21573.) 

(Supreme  Court  of  Nebraska.   Jan.  6,  1022.) 

(ByUahtu  hy  Me  Court  J 

insuranee  «»723(i0)— Isaaaaee  ef  oertNloats 
to  beaaflolary  sot  within  alaas  sllowetf  held 
sltra  vires. 

Where  the  statutes  of  the  state  under  wfaldi 
a  mutual  benefit  assodatlon  is  organised,  as 
welt  as  Its  own  by-laws,  specify  the  classes  of 
persons  in  whose  favor  a  benefldary  certificate 
mnj  be  Issued,  and  a  member  of  such  Bssocla- 
tion,  by  false  and  fraudulent  representations 
that  the  benefidary  named  by  him  comes  with- 
in one  of  the  classes  specified,  procures  a  cer- 
tificate to  Issue  In  favor  of  audi  person,  aucb 
issuance  is  ultra  dres,  and  no  recovery  may 
be  had  upon  the  certificate  dther  by  the  bene- 
fidary named  or  by  the  bdra  at  law. 

Appeal  frun  District  Court.  Lancasta 

County ;  Glem^ts,  Judge. 

Suit  by  Sarah  E.  Strlbling  and  others 
against  the  Fraternal  Aid  Union.  Judgment 
for  i^intifCs,  and  defendant  appeals.  Re- 
versed and  remanded. 

Fawcett  &  Modiett,  of  Lincoln,  and  George 
B.  Allen,  of  Kansas  City,  Kan.,  for  appellant 
T.  S.  Allen,  of  Lincoln,  for  appeUees. 

Heard  before  HORIU88BT,  a  J.,  and 
ALDRIOH,  DAT,  DEAN,  FLANSBURO, 
LBTTOM,  and  ROSE,  JJ. 


4»For  oUier  eaies  m*  same  topic  and  KBT-NtlllBIDR  la  all  Ker-Nunbered  DlgMts  waA  lataua 
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M0RRI8SBY,  O.  X  Plaintiff  bnragbt  mlt 
upon  a  b«ieflt  certiflcate  Isaoed  upon  tbe 
lUe  of  one  Orlando  T.  Strlbllng;  a  Jury  was 
waived,  tlie  canse  tried  to  the  jooort,  and 
judgment  entered  In  favor  of  plaintiff  tm 
tbe  amount  prayed. 

Tbe  life  A  Annuity  Assodatlrai,  a  ttatet- 
nat  benefit  association,  organized  and  doing 
tmrineas  under  tbe  lava  of  ^naas  fbr  the 
mutnal  protection  of  its  manben,  lesned  to 
Orlando  T.  StribUug  a  certiflcate  of  men^ber* 
ship  wherein  Jl  H.  Buckstaff  was  designated 
the  benefldary,  and  In  conformity  with  the 
apldlcatl(Hi  of  the  member  Buckstaff  was 
designated  as  a  "dqpoidait'*  Snbsequmtly 
tb»  LUb  ft  Annuity  Aaeodatlon  was  taken 
over  and  consolidated  with  detendairt,  tbe 
Fratonal  Aid  Union.  The  benefit  certiflcate 
was  written  and  delivered  in  the  state  <tf 
Kansas,  and  the  mendiw  never  was  a  dtl- 
t&i  of  Nebraska.  Tbe  contract  Is  to  be 
construed  according  to  th6  laws  of  Kansas. 
It  is  alleged  In  tbe  petition  and  admitted  by 
defCTdant  that  under  the  laws  of  tbe  state 
of  Kansas  and  Nebraska  and  the  by-laws 
of  the  Life  A  Annuity  Association,  and  of 
defendant,  benefits  can  only  be  made  payable 
to  wife,  children,  parents,  brothers,  sisters, 
uncles,  aunts,  nephews,  nieces,  or  dependents; 
that  A.  H.  Buckstaff,  designated  in  the  cer- 
tificate forming  tbe  basis  of  this  action, 
was  not  a  depend«it  within  the  meaning  of 
the  law,  but  was  outside  and  eicluded  as  a 
beneSclary.  PlaintlfFs  also  allege  that,  as 
tbe  heirs  at  law  of  said  Strlbllng,  deceased, 
they  are  entitled  to  the  benefits  of  the  cer- 
tificate. It  is  conceded  by  all  parties  that 
Buckstaff  was  not  "a  dependent,"  but  was 
a  creditor  of  Strlbllng,  and  that  the  ben^t 
certiflcate  was  made  payable  to  Buckstaff 
in  settlement  of  a  debt  or  obligation  due 
from  Strlbllng  to  Buckstaff,  and  that  Buck- 
staff  did  not  fall  within  the  class  of  persons 
for  whose  bwefit  tbe  Ijlfe  ft  Annuity  Assocla- 
<  tion  was  authorized  to  Issue  benefit  certif- 
icates. The  application  for  membership 
signed  by  StrtbUug  and  forming  a  part  of 
the  contract  in  suit  reads  as  follows: 

"Subject  to  the  charter,  constitution  and  by- 
laws DOW  enacted,  or  hereafter  may  be  enacted, 
I  hereby  make  application  for  beneficial  mem- 

bersbip  in  Local  Council  No.    of  the 

Life  &  Annuity  Association  located  at  Etelpbas, 
Btate  of  Kansas,  and  if  I  am  accepted  I  hereby 
direct  that  my  benefit  certificate  for  $1,000— 
single— be  made  payable  to  A.  F,  Buckstaff, 
bearing  relation  to  me  of  dependent.  (Benefits 
can  only  b«  made  payable  to  wife,  cliildren, 
parents,  brothers,  slaters,  nodes,  aunts,  neph- 
ews, nieces,  or  dependents.)" 

"Also,  I  agree  that  all  the  foregoing  state- 
ments and  answers,  aa  well  aa  those  I  make,  or 
ahall  make,  to  the  medical  examiner  in  con- 
tinuance of  this  ai^lication  are  by  me  warrant- 
ed to  be  true,  and  are  offered  to  the  Life  & 
AoDtiity  Association  aa  a  consideration  of  the 
contract  which  shall  be  subject  to  all  the  lim- 
itation and  requirements  of  the  constitution 


and  by-laws  ot  said  assodatlwi,  with  amead- 
ments  made  or  may  be  hereafter  made  there- 
to.** 

Defendant,  which  stands  In  the  shoes  of 
the  original  insurer,  by  answer,  alleges  that 
the  statement  in  the  ai^lication  for  mem- 
bership which  designated  Buckstaff  as  a 
dependent  was  ftilse  and  fraudulent,  and  was 
known  to  both  Strlbllng  and  Buckstaff  to 
be  such:  that  the  statements  made  in  the 
application  w^  express  warranties;  that 
the  application  and  the  warranties  tber^ 
contained  formed  the  basis  for  the  issuance 
of  the  benefit  certificate,  and  that  tbe  false 
and  fraudulent  statemoits  in  the  applica- 
tion for  membership  were  made  for  the  pur- 
pose of  procuring  tbe  Issuance  of  the  bene- 
fit certiflcate  in  violation  of  the  statute  of 
the  state  of  Kansas,  which,  together  with  the 
ai^catlon,  by-laws,  and  the  b^^t  cer- 
tiflcate, form  the  ccmtxact  between  the  par- 
ties; that  the  Insurer  ms  without  knowl- 
edge of  tbe  false  and  fraudulent  statements 
in  the  application  when  the  benefit  certif- 
icate was  Issued,  and  that  defendant  did  not 
learn  thereof  until  after  the  deatb  of  Strlb- 
llng. It  further  alleges  that,  when  defud- 
ant  learned  the  true  sitnatlai,  it  toidned 
to  plalntlffB  the  amount  of  the  asBcssmitB 
paid  on  tbe  boieflt  certificates  and  offtored  to 
confess  jndgm^  thenCat  tog^iier  with 
costs  tben  accrued. 

We  are  not  troubled  by  diluted  questions 
of  fact,  but  we  must  detomlne  as  a  questlcm. 
of  law  wtaettwr  reoovny  niay  be  had  upon 
a  beneficial  certificate  iesned  by  an  assoda- 
tlon  with  limited  powers,  such  aa  those  pos- 
sessed by  tbe  Lite  ft  Annuity  Aifwi^Hnn, 
upon  an  application  which  falsely  deeerlbes 
the  beneficiary  as  one  tailing  within  the 
class  for  wfaoee  ben^t  a  certiflcate  may  be 
issued,  or  is  such  certificate  ultra  vires. 

Buckstaff  appears  to  Iwve  abandimed  aU 
claim  to  a  recovery  upon  the  certificate,  and 
appellees  say  the  bencAt  certificate  falls  as 
to  Buckstaff,  tbe  benefidazy  deidgnated,  be- 
cause outside  the  class  for  whoae  bouflt 
the  association  is  antborlzed  te  lane  tbe 
certiflcate,  but  Is  valid  as  to  Ute  persons 
designated  the  statute  as  bntilelaries. 
Th^  furUier  insist  that  under  the  rule  in 
this  state  an  Insurance  cranpany  most  {dead 
and  prove  that  the  answers  w««  made  as 
written  In  the  application;  that  they  were 
false  in  some  particular  material  to  tite  In- 
surance risk;  and  that  the  Insurance  com- 
pany relied  and  acted  upon  these  answers. 
In  support  of  this  assertion  they  dte  Mtnn. 
Ins.  Oo.  V.  Simmons,  49  Neb.  811.  09  N.  W. 
125,  and  Qoff  v.  Supreue  Lo^,  90  Neb. 
578,  134  N.  W.  239,  37  I*  B.  A.  (N.  S.)  1191. 

The  first  case  mattl<med  was  a  suit  on  a 
fire  Insurance  policy.  The  power  of  the  com- 
pany to  write  the  policy  was  not  questioned. 
Tbe  court  merely  held  that  the  apiOlcation 
and  policy  sboold  be  cooBtmed  tofeUur,  and 
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that  tbe  statements  in  the  application  were 
representatitms,  and  not  warranties.  Tbe 
question  here  inresented  was  not  there  In- 

TOlTCd, 

In  tbe  case  of  Goff  t.  Snpr^ne  Lodge,  su- 
pra, the  society  was  authorized,  as  was  tbe 
society  here,  to  issae  certificates  to  members 
ot  the  Immediate  family,  and  dependents 
of  the  member.  The  member  made  applica- 
tion for  a  benefit  certificate  i»yable  to  a 
woman  whom  he  designated  as  "a  dependent 
and  niece."  Upon  the  death  of  the  mem- 
ber payment  was  refused.  The  answer  al- 
leged, among  other  things,  that  tbe  bene- 
ficiary was  not  the  niece  of  the  member, 
nor  In  any  manner  depraident  upon  him.  The 
court,  while  apparently  conceding  that  she 
was  not  a  niecCt  found  spedflcally  that  she 
was  "a  dependent,"  and.  as  Bn<!h  was  eligible 
as  a  beneficiary. 

In  addition  to  these  cases  flrom  oar  own 
state,  we  are  dted  to  cases  from  other  Ju- 
risdictions h<dding  that,  where  the  benefld- 
ary  named  In  the  certificate  is  unable  to 
take,  recovery  may  be  had  by  those  designat- 
ed In  the  statute  as  benefidarlea.  But  gen- 
raally  in  tba  cases  relied  upon.  In  so  far  as 
the  published  r^wrts  disclose,  ttie  applica- 
tion trathflilly  disclosed  the  relationship  of 
the  benefldary  (Kentucky  Grangers*  Uutoal 
Bentf  t  Sodety  t.  McGregor,  7  Ey.  Law  Bep. 
ISO;  Gaudell  t.  Woodward,  IS  Kg.  Law  Rep. 
63;  Glbbs  t.  Anderson,  16  I^.  Law  Bep.  897), 
or  the  dedsicm  turned  upon  a  queBtlon  ot 
procedure.  Thla  is  true  In  HnUen  t.  Wood- 
men of  the  World,  144  Iowa,  228,  122  N.  W. 
003,  dted  by  aroellees.  The  dedsion  did 
not  turn  upm  the  power  of  the  society  to 
write  the  contract  ^nie  statute  required 
the  assodatlon  to  attach  a  copy  of  the  ap- 
plication to  the  certificate,  and  provided  that 
a  society  neglecting  to  do  so  should  '^hot 
plead  nor  prove  the  falsity  of  any  such 
certificate  or  representation."  The  copy 
was  not  attached,  and  for  that  reason  the 
court  held  that  tiie  association  could  neither 
plead  nor  prove  the  falsity  of  tbe  represen- 
tations.  It  merely  enforced  the  statute. 

Brltton  V.  Royal  Arcanum,  46  N.  J.  Eq. 
102,  18  AU.  67S,  19  Am.  St  Rep.  876,  on  cas- 
ual reading,  appears  to  support  the  conten- 
tion of  appdlee,  but  a  dose  study  of  that 
opinion  disdoses  that  the  aK>lIcation  desig- 
nated the  beneficiary  as  a  "consin,"  which  des- 
ignation was  false.  The  sodety  was  not 
authorized  to  pay  benefits  to  a  cousin,  there- 
fore tbe  application  was  notice  to  the  sode^ 


that  the  beneficiary  was  not  of  the  class  for 
whose  benefit  It  was  authorized  to  issue  the 
certificate,  and  the  court,  in  the  exercise 
of  its  equity  powers,  directed  payment  to 
be  made  to  Uie  next  ^f  kin.  The  court  said: 

"Where  there  is  a  dvU  vroag  there  oii«bt  to 
b«  a  remedy,  and  if  the  law  gives  none,  equity 
■haU  taka  jnrisdictioii  in  order  that  what  ii 
right  may  be  done,** 

Tbe  Ufa  A  Annuity  Asaodation  was  doing 
business  under  a  statute  of  the  state  of  Kan- 
sas at  the  time  the  certificate  in  suit  was 
Issued.  It  was  empowered  to  write  certif- 
icates on  the  Uvea  of  Its  members  for  the 
benefit  of  a  restricted  dasa  of  persona: 
Strlbling  was  bound  to  Know  the  law,  and 
apparently  he  did  know  It  Had  he  stated 
in  his  application  that  Mr.  Bu^taff  was 
a  creditor,  the  certificate  would  not  have 
been  issued.  He  saw  fit  however,  to  misrep* 
resent  the  relationship  which  Buckstaff  bore 
to  him  and  described  his  creditor  as  a  "de- 
pendent" There  must  have  been  a  purpose 
tm  making  the-mlar^»esentation.  It  could 
l>e  none  other  than  to  procure  the  issuance 
of  the  certificate  in  violation  of  the  statute 
and  the  association's  by-laws.  This  was  a 
fraud  materially  affecting  the  rights  of  the 
asaodatlim,  which  was  bound  to  obey  the 
law  of  the  state,  and  to  conduct  Its  business 
In  conformity  with  Its  by-laws.  It  was  a 
fraud  upon  the  members  who  had  associated 
thesnselvaB  together,  not  tor  the  purpose  ot 
engaging  in  a  ceneral  Insorance  bustness  for 
^<At,  but  for  the  purpose  of  mutually  pro- 
tecting the  Immediate  members  of  the  fam- 
llles,  and  tbe  depmde&ts  of  the  manbws. 
Fraud  Inhered  in  the  contract  from  Its  In- 
ception; and  it  was  ultra  vires.  Gray  v. 
Soverdgn  Camp,  W.  O.  W.,  47  Tex.  Civ.  App. 
609,  106  8.  W.  176;  Koerts  v.  Grand  Lodge, 
Hermann's  Sons,  119  Wis.  tSfiO,  97  N.  W.  163 ; 
Steele  v.  Fraternal  Tribunes,  215  111.  190. 
74  N.  K,  121,  106  Am.  St.  Rep.  160;  Car- 
ter V.  Employees'  Benefit  Ass'n,  212  III. 
App.  213 ;  Smith  v.  Baltimore  &  O.  R.  Co., 
81  Md.  412,  32  AU.  181;  Supreme  Council, 
A.  L.  H.,  V.  Green.  71  Md.  263, 17  Atl.  1048, 
17  Am.  St  Rep.  527. 

The  court  erred  In  falling  to  enter  judg- 
ment in  favor  of  plaintiff,  and  against  the 
defendant  on  the  confession  of  defendant, 
and  in  favor  of  defendant  on  all  othw  is- 
sues. 

Reversed  and  remanded. 
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LOWE  V.  PAYNE.   (No.  21683.) 
(Sapreme  Court  of  Nebraska.  Jan,  18,  1822.) 

(BvUabtu  &v  the  Court.) 

1.  EvUuoa  ^19441(4)— Letsor's  dedarationa 
as  to  suitability  of  promises  for  lessoo's  busl- 
noBs  Inadmlsslbia,  In  alisMoe  of  warraaty  of 
suitability. 

When  a  lease  contains  no  warranty,  ex- 
press or  implied,  that  the  leased  si'emises  are 
suitable  for  the  business  or  purpose  for  wbicb 
they  are  to  be  used  by  the  lessee,  dedaratioiiB 
by  tbe  lessor,  made  at  the  time  of  tiie  execu- 
tion of  the  lease,  of  their  suitatdll^  for  the 
leasee's  business,  in  the  absence  of  fraud,  de- 
c^t  or  concealment,  are  not  admissible  In  eri- 
denee. 

2.  Laadlord  and  tenant  ^125(2)  —  Rnie  of 
caveat  emptor  held  applicable  to  leases. 

The  rule  of  caveat  emptor  applies  to  leases 
of  real  estate,  wherein  the  control  passes  to 
the  lessee,  and.  In  the  absence  of  fraud,  de- 
ceit or  concealment,  the  duty*  devolves  upon 
the  leasee  to  examine  tlie  premises  with  re- 
spect to  suitability  for  his  bualnesa  and  with 
respect  to  safety. 

3.  Landlord  and  tenant  «=3l25(l)— Lessor  not 
liable  to  lessee  for  defects  plainly  dlseeraiblow 

In  tbe  absence  of  fraud,  deceit  or  conceal- 
ment, a  lessor  is  not  Uable  In  damages  to  the 
lessee  for  defeeta  In  a  buildliiff  which  are  plain* 
ly  dbKwnible,  when  UabOitr  therefor  ia  not 
reserved  In  the  leaae. 

4.  Landlord  and  fanant  «=9l73— Lessor  not 
liable  to  lessee  for  olosing  of  premises  by  mu- 
■leipailty. 

Id  the  absence  oi  a  provision  in  the  lease 
therefor,  and,  in  the  absence  of  fraud,  deceit 
or  c<mcea]ment,  a  lessor,  who  is  without  fault, 
is  not  liable  in  damagea  to  the  lessee  arirint 
from  the  cloring  of  a  part  or  all  of  the  leased 
premiaes  by  the  municipality,  and  the  conse- 
quent eviction  of  the  lessee,  under  an  exercise 
of  tbe  police  power  by  the  municipality. 

5.  Landlord  and  tenant  <S=»I80(3)  —  Evidenoe 
held  not  to  support  verdlot  for  plaintiff  based 
on  lease  of  unsafe  bulidittu  dosed  by  dty. 

Evidence  examined,  discussed  in  the  opin- 
ion, and  held  that  tbe  verdict  is  not  supported 
by  tile  evidence. 

Appeal  from  District  Court,  Lancaster 
County;  Stewart,  Judge. 

Action  by  William  Ia  Lowe  against  Charles 
T.  Payne.  Judgment  for  plaintiff  and  de- 
fendant appeals.  Uevwaed. 

Fawcett  &  Mockett,  of  Lincoln,  for  appel- 
lant 

Holmes,  Chambers  &  Mann,  of  lincoln,  for 
appellee. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  and  ALLEN  and  BEGLEX,  District 
Judges. 


DDAfir,  J.  Flalntur  sued  to  reoonr  dam- 
ages from  defendant  on  two  grounds:  First, 
that  he  was  induced  by  fraud  and  dec^  to 
leaae  an  alleged  unsafe  three-stoiy  brick  bus- 
iness property  in  Lincoln  trma  defendant; 
and,  seoind,  for  a  wrongful  eviction  of  plain- 
tiff by  defendant  after  plaintiff  had  entered 
into  possession  of  the  premises  under  the 
lease.  XVom  a  verdict  and  Judgment  for 
11,742.40,  defendant  appealed. 

Plaintiff  was  a  dealer  in  ant(»nobUes  and 
accessories,  and  in  connection  with  his  busi- 
ness he  r^tred  cars.  He  rented  the  build- 
ing In  suit  for  use  in  bis  business.  The  lease 
was  executed  April  4,  1918,  and  hy  its  terms 
was  to  run  for  a  period  <^  10  years,  begin- 
ning May  1, 1918,  at  a  rental  of  $66  a  month. 
Before  executing  the  lease,  however,  plain- 
tiff and  d^endant,  according  to  plaintUTs 
evidence,  went  through  tiie  building  and  ex- 
amined the  first  and  second  floors.  He  said 
ne  noticed  at  tbe  time  that  the  east  wall  was 
not  plumb)  but  that  defendant  told  him  be 
had  known  the  building  for  25  years  and 
that  It  was  safe  and  suitable  for  lOalntifl's 
business.  No  investigation  was  made  by 
plaintiff  of  the  foundation  or  basement  either 
from  tbe  inside  or  from  the  outside.  Be  said 
that  defendant  told  him  the  bas^ent  was 
full  of  floor  supports  and  trash  and  rubbish 
left  there  by  a  former  tenant  Plalntur 
charges  that  he  relied  upon  defendant's  state- 
ments respecting  the  safety  and  snitaUUty 
of  the  building  for  his  business  and  made  no 
further  lurestigatlon,  and  that,  otter  tiie  ex- 
amination referred  to,  the  parties  executed 
tiie  lease.  It  may  be  observed  here  tiiat  the 
lease  contains  an  agreement  that  idalnttfC 
shall  "make  all  repairs  on  tiie  premises  such 
as  he  may  require."  Plaintiff  contends  that 
this  clause  referred  to  su<^  repairs  as  he 
should  find  It  couTOitent  to  Install  la  his 
automobile  bualnees,  wbUe  defendant  con- 
tends that  it  Imposed  the  burd^  on  plabitiff, 
not  only  to  make  such  rcfialrs,  but  to  reinlr 
the  dtfects  of  wbl£h  he  conipIalBB.  We  do 
not,  howem.  In  view  of  onr  oonclualooi  find 
it  necessary  to  decide  the  question. 

May  1,  U19,  plaintiff  to6k  possession  of 
the  building  and  pot  in  cotain  repairs  at 
an  alleged  coat  of  9624^  A  week  before 
tne  expiration  of  the  first  yrar,  namely, 
March  24,  l»l»,  tiie  dty  buUdlng  Inqpector, 
upon  examination  of  the  building,  served  du- 
plicate notices  on  plalntiiT  and  defendant, 
wherein  it  was  stated  that  tiie  building, 
"known  as  number  2038,  O  street,  la  unsafe 
for  the  purpose  for  whldt  It  ia  being  used, 
by  reason  of  unsafe  walls.  Xou  are  therefore 
notified  that  I  will  ciose  said  buUdlng  In 
thir^  days  it  the  defects  set  forth  above 
have  not  been  remedied."  The  Inspector, 
called  on  tiie  part  of  plaintiff,  testlfled  that 
the  examination  was  conducted  by  the  city 
engineer  and  himself.  He  said  they  found 
the  walls  were  16  inches  out  of  plumb;  that 
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ther  did  not  go  down  to  Ow  tonndatton  but 
examined  tbe  outetde  and  Inside  walls^  and 
that  subseqneutly  be  served  notice  of  tSie  de- 
Xectlve  walls  on  tbe  parties,  to  vblch  refCsv 
ence  baa  been  made,  and  ttiat  tbe  closure, 
pursuant  to  tbe  notice,  prevented  plalntUI 
from  condnctlng  his  business  in  the  building. 
On  tbe  cross-examination  he  testified  that  he 
knew  the  building,  and  that  he  had  noticed 
for  2  years,  prior  to  the  examination,  that 
it  was  not  piumb,  but  he  Old  not  say  to  wlut 
extent  during  that  time;  that  he  could  not 
see  any  difference  In  the  walla  at  the  time 
of  the  trial  than  th^  presented  at  the  time 
of  the  Inspection  about  a  year  before.  Be* 
ferring  to  the  chimney,  <m  the  west  dde  of 
the  west  wall,  the  witness  said  that  It  ap- 
peared to  be  plumb  and  was  without  cracks ; 
that  It  was  attached  to  tbe  building  "right  up 
at  tbe  roof'  and  was  not  elsewhere  attained 
thereto.    Contlnnlng,  he  testified: 

"Q.  Tour  examinatioQ  of  that  building  then 
coDsisted  of  going  there  and  looking  at  it  and 
determining  from  your  plumb  line,  etc.,  that 
tbe  building  wkb  out  of  plumb  3  A.  Yes,  sir. 
*  *  *  Q.  And  that  wai  all  the  steps  you  did 
take  to  determine  that,  was  It  not?  A.  We  ex- 
amined the  walls,  both  east  and  west  walls  and 
rear  wall." 

He  said  that  he  found  some  small  seam 
cracks  In  the  wall  about  SO  feet  from  the 
rear. 

The  evidence  of -the  city  engineer,  called 
on  the  part  of  plaintiff,  was  to  tbe  effect 
that  he  and  tbe  city  bnlldlng  Inspector  made 
an  investigation  "of  the  walls  of  the  build- 
ing, particularly;"  that  the  east  and  west 
walls  l^ed  to  the  west  at  certain  places; 
that  around  the  lower  portion  of  the  walls, 
near  the  foundation,  part  of  the  bricks  were 
brok^  off;  that  in  some  places  an  entire 
brick  was  out ;  that  in  bis  opinion  the  walls 
leaned  uniformly  throughout ;  that  he  agreed 
with  the  inspector  that  the  building  should 
either  be  repaired  or  closed.  On  the  cross- 
examination  he  said  that  a  person  who 
went  around  the  building  and  through  the 
building  could  see  tbe  places  where,  he  had 
testified  that  the  bricks  were  out  He  said 
he  had  known  the  building  20  years  and  that 
for  10  years  he  knew  that  tbe  walls  bulged, 
irursnant  to  the  notice  served  by  the  city 
inspector  the  building  waa  dosed  within  the 
time  therein  specified. 

A  consulting  engineer,  called  on  tbe  part 
of  defendant,  testified  with  respect  to  the 
condition  of  the  building.  He  said  that  be 
examined  It  on  the  outside  and  the  Inside 
and  that  he  discovered  nothing  In  connection 
with  its  appearance,  as  affecting  its  safety, 
that  was  hidden  or  obscure;  that  the  bulge 
to  the  west,  in  both  the  east  and  west  walls, 
was  apparent  to  any  person  passing  along 
O  street;  that  the  moment  be  stepped  into 
the  building  he  could  see  the  bulge,  and  that 
it  was  almost  identical  in  iwtb  walls.  On 
18SN.W.-21 


the  cross-ttxaninatlini  be  said  that  he  made 
no  measuremoits,  but  that  the  bulge  varied 
posiribly  12  Indies  In  some  places;  that  he 
could  not  say  what  caused  it,  but  fiiat  If 
the  foundation  had  settled  the  wall  would 
also  have  settled  and  crat^ed,  but  that  no 
crack  was  visible.  With  respect  to  the  piers 
in  the  basement  ^e  testified  that  apparently 
they  had  not  moved  and  appeared  to  i>e  all 
right,  and  that  the  joists  that  rested  on  the 
piers  and  on  the  foundatlrai  had  not  settled. 

Five  or  six  disinterested  witnesses,  some 
of  them  former  tenants,  who  knew  of  the 
building  for  from  S  to  20  years,  testHTed,  in 
substance,  that  any  person  who  entered  the 
building  during  Uie  p«lod  of  thttfr  acquaint- 
ance with  it  wonld  at  once  obsmre  the  lean- 
ing walls,  and  that  in  all  raspeets  they 
mained  undbanged  through  all  the  years. 
Two  or  more  of  these  witnesBea  testified  that 
they  examined  the  bnlldlng  the  morning  of 
the  .trial  and  that  the  walla  presented  the 
same  unchanged  appearance.  Some'  testi- 
fied that  a  casual  ooservation  by  a  passer- 
by on  the  street  would  disclose  the  bulges 
In  the  wnUs,  and  some  that  they  were  aa 
WadUy  dlseemlUe  from  the  rear  an  from 
the  firont  of  th«  bullding.- 

Tbe  tect  Is  clearly  estaUlshed  Out  ttie  de* 
fectii  could  have  been  discovered  by  plaintiff 
if  he  had  made  reasonaUe  Inquiry  or  exami- 
nation. Plaintiff  testified  that  the  defects  in 
the  walla  were  observed  by  him  when  he  first 
visited  the  building  with  defendant,  It  does 
not  appear  that  defwdant  concealed  the  de< 
fecta  In  the  building; -nor  that  he  prevoited 
plaintiff  from  making  any  examination  that 
he  mlg^t  dioose.  Davis  v.  Bfanning,  98  Nebt 
707, 164  N.  W.  239;  Rankin  v.  Kountse  Seal 
Estate  Oo..  101  Neb.  174, 162  JX.  W.  6S1.  The 
stateroaite  attributed  to  defendant  by  plain- 
tiff, which  were  denied  by  defendant,  reqiect- 
lug  the  cmidltion  of  the  building,  or  Its  adapt- 
ability to  the  use  of  plaintlfTa  business^  were 
mere  expressions  oi  o^nlm,  or  at  the  moat, 
even  if  true,  they  were  "dealer's  talk"  or 
"seller's  talk."  Nounnan  v.  Sutter  County 
Land  Co.,  81  Oal.  1,  22  Pac.  510,  6  L.  R.  A, 
219;  Davidson  V.  tlacher,  IL  Colo.  688,  19 
PSc.  662,  7  Am.  St  Rep.  267;  Franklin  v. 
Brown,  118  N.  T.  110;  28  N.  B.  126,  6  L.  R. 
A.  770.  16  Am.  St  Rep.  T44;  HamUton  t. 
Feary,  8  Ind.  App.  616,  86  N.  E.  48,  62  Am. 
St  Rep.  486;  Walah  v.  Schmidt,  206  Mass. 
405,  92  M.  B.  496,  M  L.  R.  A.  (N.  S.)  788. 

i^aintlff  knew,  or  should  have  known,  the 
type  of  building  that  was  required  for  the 
business  in  which  he  was  engaged.  Defend- 
ant was  not  a  builder,  nor  does  it  appear 
that  he  was  learned  in  the  scdence  of  engi- 
neering. He  dealt  In  mattresses  and  bed 
springs.  In  WlUlams  v.  MeFaddm,  28  Fla. 
143,  1  South.  618,  11  Am.  St  Rep.  846,  It  Is 
said: 

"A  statement  made  b;  tbe  vendor,  which  is 
tantamount  to  an  estimate  or  opinion  of  the 
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value,  condition,  character,  adaptability  to  cer- 
tain noes,  etc.,  of  aaeh  real  estate,  is  not  action- 
able nnless  the  seller  resorts  to  some  fraudu- 
lent means  to  prevent  the  purchaser  from 

examining  the  property." 

[1]  The  lease,  the  contract  between  the 
parties,  contains  no  representation  or  war- 
ranty that  the  building  was  suitable  for  the 
purpose  for  which  plaintiff  leased  it,  nor  was 
there  any  aigagement  on  defendant's  part 
that  be  would  maintain  the  building  for 
plaintiff  during  the  term  of  tlie  lease.  16  R. 
C.  L.  772,  S  268.  In  Dutton  v.  Gerrish,  0 
Cusb.  (Mass.)  8d,  65  Am.  X>ec.  45,  It  is  said: 

"Wliere  a  contract  of  hiring  contains  no  war- 
ranty, express  or  implied,  that  the  premises 
are  fit  for  the  purpose  for  which  they  are  hired, 
evidence  is  not  admissible  of  the  declarations 
of  the  lessor  to  that  effect,  made  at  the  time 
bf  the  hiring." 

To  the  same  effect  ia  York  v.  Steward,  21 
Mont.  616,  55  Pac.  29,  43  L.  R.  A.  125. 

.  [2]  In  16  B.  0.  I*.  775,  i  270,  the  rule  Is 
stated: 

"In  the  absence  of  warranty,  deceit,  or  fran^ 
On  the  part  of  a  landlord,  the  rule  of  caveat 
emptor  applies  to  leases  of  real  estate,  the 
control  of  which  passes  to  the  tenant,  and  it 
is  the  duty  of  the  tenant  to  make  examination 
of  the  demised  premises  to  determine  their 
safety  and  adaptability  to  the  purposes  for 
whidi  they  are  hired." 

[9]  And  at  page  779,  in  the  condnding 
part  of  section  271,  It'ls  said: 

,  "The  liability  of  a  landlord  on  account  of  a 
latent  defect  is  not  increased  by  the  fact  that 
the  detect  in  a  building  was  in  the  originlU 
construction.  A  landlord  is  under  no  duty  to 
disclose  to  the  tenant  obvious  defects  in  the 
premises,  apparent  to  observation,  especially 
where  there  is  an  equal  opportunity  for  ob- 
serratlmi  on  the  part  of  each  party;  and  no 
UabiU^  iM  Imposed  on  the  landlord  for  his 
failure  to  make  known  audi  defects." 

[4]  It  cannot  be  maintained  that  plaintiff, 
as  be  contend!,  was  evicted  by  defradant. 
The  evlctioD  complaiBed  of  was  under  an 
exercise  of  the  police  power  by  the  city  au- 
thorltlee,  and,  In  the  absence  ot  contract  be- 
tween the  parties,  any  resulting  damage  aris- 
ing therefrom  cannot  be  attributed  to  the 
lessor.  Both  t.  Adams,  185  Mass.  341,  70 
N.  E.  446. 

The  i^DB  going  to  make  up  plaintiff's 
claim  for  damages,  as  alleged,  consist  ot  not 
oniy  repairs  Installed,  but  as  well  for  ex- 
penses atteiKlant  upon  moving  out,  and  the 
like,  and  for  "the  fair  rental  value  of  the 
premises"  at  the  time  of  eviction.  In  view 
of  the  law  applicable  to  the  facts,  and  of  our 
conclusion  herein,  we  do  not  find  tt  necessary 
to  prolong  the  discussion  on  these  and  other 
alleged  assignments  of  error. 


'  [S]  We  ctmclude  tiiat  ttie  Terdlet  is  not 
suKKwted  by  tbe  evidotea.  It  follows  that 
the  Judgment  must  be^  and  it  lierebr  ls»  re- 
venged. 


TRENNT  V.  CHICAGO,  B.  &  Q.  R.  CO. 
(No.  21837.) 

(Supreme  Court  of  Nebraska.  Jan.  IS,  1922.) 

(SvUdbm  bv  the  Court.} 

1.  Evldesce  ^Z73i4)  —  Market  reports  li 
Josrnals  held  oompetsnt  evidence  of  siarkst 
Is  damage  aotloo  agalsst  oanier  for  dsl^. 

In  an  action  for  damages  on  account  of  a 
delayed  shipment  of  live  stock,  consigned  for 
sale  upon  tile  marked  ma^et  reports  in  Joor- 
nals  such  as  the  commercial  worid  reUss  upoi 

are  competent  evidencer  of  the  State  of  the 
market    Chicago,  B.  &  Q.  B.  C!o.  v.  Todd.  74 

Neb.  712,  105  N.  W.  83. 

2.  Evidence  13(22)— In  damage  aotlon  far 
del^r  In  shipment,  market  reports  Is  Jesrsals 
sre  not  the  only  eempetent  evidence  of  the 
state  of  the  market. 

While  market  reports  in  Journals  properly 
authenticated  are  competent  evidence  of  the 
state  of  the  market,  it  does  not  follow  t^t 

they  are  the  only  competent  evidence  tiiereof. 

3.  EvldeBce^=>489— Id  damage  aotles  for  de- 
layed shipmest,  testimoay  that  witness  ud 
aaother  felt  at  the  time  that  tboy  oeeM  have 
gsttea  more  meesy  ea  the  iwnrloiis  4ay  Md 

inoonpetsst 
Where  the  question  ia  as  to  the  market 
value,  or  the  state  of  the  market,  te^^piony  of 
a  witness  who  states  that  he  does  net  knew 
the  market  at  or  near  the  time  In  question, 
nor  remember  the  number,  kind,  or  class  of 
property  under  consideration,  or  any  other  sim- 
ilar transaction,  and  whose  sole  statement  bear- 
ing upon  such  question  is  that  he  recollects  that 
at  the  time,  three  years  before,  be  and  anoth- 
er compared  the  cattle  and  felt  that  in  their 
Judgment  they  would  have  be«i  able  to  have 
gotten  25  or  60  cents  a  hundredweight  more 
the  day  before,  is  incompetent  for  the  pur- 
pose of  establishing  the  state  of  tbe  market  on 
either  date. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Bedick,  Judge. 

Action  by  Nathaniel  A.  Trennt  against  the 
Cailcago,  Burlington  &  Quincy  Railroad  Com- 
pany. Judgmmt  for  plaintiff,  and  tlie  de- 
f^dant  appeals.  Berersed  and  remanded. 

Byron  Clark  and  Jesse  1*.  Boot,  both  oC 
Omaha,  for  appellant 
Harry  W.  Shat&^fbrd,  of  Omaha,  for  ap- 

pellee. 

Heard  before  LETTON,  DAT.  and  DEAN', 
JJ.,  and  BLACELEDOE  and  TBWELI^  Dis- 
trict Judges. 


43»ror  other  cam  Me  Mune  tonic  and  KBY-MUUBEB  In  all  Key-Numbered  Dlsesta  and  Indeua 
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BLAOKLBDOb;  Dlatrict  Judge.  This  ac- 
tion was  InBtitnted  by  i^intUT,  appellee,  to 
recorer  damages  on  accoont  of  a  delayed 
shipmoit  of  cattle  from  Bfnllen,  Kebraska, 
to.  South  Omaha,  Nebraska.  As  an  demeat 
of  damage  It  was  alleged  In  the  petition  that 
the  Btatpment  should  have  arrived  at  destlna' 
tl<m  on  October  10,  and  that  it  did  not  ar- 
rive until  October  11,  at  which  time  the  mar- 
ket price  and  value  of  said  cattle  had  de- 
clined 2S  cents  a  hnndredwdgbt  below  what 
It  was  on  October  10.  Thwe  were  other  al- 
lotions  of  excessive  shrbikage  and  unnec- 
essary feeding  canscd  by  the  d^ay.  The 
plalntUr  recovered  a  verdict  and  Judgment, 
and  defendant  appeals. 

While  differing  In  the  estimated  amomit 
thereof,  counsel  for  both  ai^)^ant  and  ai> 
pellee  are  agreed  that  there  was  a  snbstnn- 
tlal  amount  Included  In  the  verdict  as  com- 
pensatltm  for  the  fall  In  the  market  This 
Is  also  substantiated  by  the  record. 

[1,  2]  On  the  trial  of  the  case  copies  of  the 
Dally  Drovers  Journal-Stockman  for  the 
dates  in  controversy  were  identified  and  au- 
tbanticated  by  testimony  of  the  publisher, 
and  admitted  in  evidence  as  tending  to  show 
the  state  of  the  market  This  was  compe- 
tent under  the  rule  announced  in  Chicago,  B. 
&  Q.  B-  Co.  V.  Todd,  74  Neb.  712,  105  N.  W. 
83.  So  much  the  counsel  for  aiqjtellee  con- 
cedes, but  contffiids  that  It  ta  not  the  imly 
otnupetent  evidence  tb«eof  to  whic3i  we  may 
readny  agree.  The  p(rint  of  sexloas  c<m- 
troversy  arises  over  the  fact  that  said  evi- 
dence shows  no  decline  on  the  market  in 
that  time,  and  the  only  testimony  offered 
in  OK>osltton  was  the  testimony  of  the  wit- 
ness Cnyde  Kells.  He  stated,  in  substance, 
that  he  was  the  salesman  who  sold  the  cat- 
tle after  their  arrival;  that  at  the  time  of 
the  trial,  some  three  years  later,  be  could 
not  r^ember  or  state  the  market  for  cattle 
on  either  date  In  question  or  about  that  time, 
nor  remember  the  numl>er,  kind,  or  class 
of  cattle  included  in  this  shipment,  although 
he  remembered  handling  the  cattle,  nor  did 
he  remember  any  similar  transaction  or 
sale.  Over  the  objection  of  defendant  he 
was  allowed  to  state,  as  his  recollection, 
that  at  the  time  the  cattle  were  sold  he  and 
anotbw  compared  them  with  cattle  that  had 
•old  the  day  b^ore  and  felt  that  they  would 
have  been  able  to  have  gotten  25  to  50  cents 
a  hundredweight  more  for  these  cattle  if 
they  bad  been  sold  on  the  preceding  day's 
market  A  motion  to  strike  out  this  testi- 
mony was  overruled.  There  Is  no  other 
testimony  in  the  record  tending  to  show  any 
decline  in  the  market  hence  the  Jury  must 
have  acted,  in  assesalttg  the  recovery,  upon 
this  testimony  as  overcoming  that  of  the 
published  markets  in  the  Drovers  Journal- 
Stockman.   If  the  testimony  was  competent. 


the  Jury  had  a  rlgftt  to  condder  tt  and  deter- 
mine its  credibility. 

[I]  The  cattle  were  shipped  to  be  sold  np- 
on  the  market  The  question  to  be  deter- 
mined was  wheUier  there  was  a  decline  in 
the  market  tor  this  iflaas  and  grade  of  cattle, 
if  a  market  tor  them  existed  at  that  time 
and  plac&  Plaintiff  alleges  in  tSa  petition 
that  there  was  such  market  that  it  had  de- 
fined within  the  time  of  the  delay,  and  bad 
the  burden  of  i^oof  tipon  both  proposition. 
Testimony  as  to  apedsl  or  intrinsic  valna 
was,  therefore^  impnv».  Boyd  v.  Idncoln 
&  N.  W.  B.  Ca,  89  Neb.  840,  1S2  N.  W.  62&. 
In  {vovlng  vaiu^  the  role  Is  almost  nntver- 
sal  that  evidence  should  not  be  received  to 
prove  what  offers  have  bem  made  to  sdl 
or  what  prices  have  been  asted  or  refosed. 
Jones,  Bvldmoe  (2A  Bd.)  S  100^  'Rie  evi- 
dence received  In  ttils  Instance  did  not  nven 
apiwoxlmate  the  credlUUty  of  a  bona  flde 
offer.  It  was  merely  the  reoollectlott  CKf  the 
witness  that  he  was  of  tbe  opinion,  at  the 
time,  that  If  he  had  had  ttw  propwty  the 
day  before  he  could  have  obtained  an  uttet 
or  bid  higher  than  tbe  price  at  which  the 
property  sold.  Such  evldrace  was  entirely 
Inccnnpetent  for  tbe  purpose  offered,  did  not 
tend  to  estabUflfh  tbe  market  value,  and  its 
admission  was- error.  Since  the  verdict  of 
the  Jury  must  have  awarded  damages  based 
in  part  upon  this  evidence,  and  the  amount 
ttiereot  cannot  be  definite  determined  from 
this  record,  the  wror  was  x»^udlclal,  and 
the  judgment  Is  reversed  and  the  cause  re- 
manded. 

Reversed. 


REIGLE  V.  CAVEY.   (No.  21577.) 
(Sopreme  Coort  of  Nebraska.  Jan.  18»  1022.) 

(SyUaJtua  by  the  Court.) 

1.  Appeal  aad  error  «»!M4(3),  850(1)— Is  ab- 
•eaoe  of  bill  of  exceptions  or  special  findings, 
ooart  nay  only  consider  ssflleleacy  of  plead- 
ings to  sastafn  Judgment 

When  B  case  Is  brought  to  the  Supreme 
Court  on  appeal,  without  a  bill  of  exceptions 
or  special  findings,  the  only  question  that  can 
be  considered  by  this  court  is  tbe  Buf&ciency 
of  the  pleadings  to  sustain  tbe  Judgment  of  ths 
lower  court 

2.  Offloera  «s9i  1 9— Pleadings  held  to  tusials 
dismissal  of  suit  to  reoevar  salary  paid  to 

offloer. 

Pleadings  examined,  and  found  sufiScient  to 
■ustain  the  judgment  of  the  district  court 

Appeal  from  District  Court  Boone  Coun- 
ty; Button.  Judge. 

Action  by  Thomas  Beigle  against  Michael 
Cavey.  Judgment  of  dismissal,  and  plalntifl 

appeals.  Affirmed. 


4tE5>For  other  cases  i>ee  a«me  topic  and  KtSY-NUMBER  lu  all  Kejr-Numbered  DliOBta  and  ladexea 
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V.  E.  Garten,  of  Albion,  A.  E.  Garten,  of 
Long  Beach,  Cal.,  and  O.  M.  Needham,  of  AI- 
bioD,  for  appellant 

VaU  &  Flory,  of  Albion,  and  Albert  & 
Wagner,  of  Colambus,  for  appellee. 

Heard  before  MORRISSET,  C.  J.,  ROSE, 
ALDRICEC,  and  PLANSBURG,  JJ.,  and 
GRAVES  and  WELCH.  District  Judges. 

GRAVES,  District  Judge.  This  action  was 
brought  by  the  plaintiff  and  appellant 
against  the  defendant  and  appellee,  in  the 
district  court  for  Boone  county,  to  reprover 
the  sum  of  $978.62  and  interest  accrued. 

Plaintiff  alleges  in  his  petition  that  at  a 
general  election  held  on  the  7th  day  of  No- 
Tember,  1016,  the  plaintiff  was  duly  elected 
to  the  office  of  county  commissioner  for  dis- 
trict No.  1,  of  said  county,  the  term  of  office 
commencing  January  4, 1917;  and  duly  qual- 
ified and  gave  bond  as  required  by  law,  and 
the  same  was  duly  approved;  that  on  said 
4th  day  of  January,  1917,  plaintiff  pres^ted 
himself  as  such  conunissloDer  at  the  court- 
house and  demanded  to  be  recognized  as  said 
commissioner  and  attempted  to  exercise  the 
duties  of  said  office;  that  on  said  day  plain- 
tiff was  iJ^erented  from  taking  possession  of 
said  office  by  reason  of  a  restraining  order 
duly  issued  at  the  instance  of  the  defendant 
herein,  and  by  reason  of  said  restraining  or- 
der plaintiff  was  kept  from  exercising  the 
duties  of  his  said  office  or  from  receiving  the 
salary  connected  therewith;  that  upon  a 
trial  tbM'eon  said  restraining  order  was 
made  permanent  by  the  district  court  for 
Boone  county;  that  plaintiff  appealed  from 
,this  decision  to  the  Supreme  Court  of  this 
state,  and  upon  a  hearing  thereon  the  Su- 
preme Court  reversed  the  judgment  and  or- 
ders of  the  lower  court,  dissolved  said  In- 
junction, and  dismissed  the  action  of  said 
Michael  Cavey,  defendant  herein;  on  the 
11th  day  of  March,  1918,  a  mandate  from  the 
Supreme  Court  was  filed  in  the  office  of  the 
clerk  of  the  district  court  for  Boone  county, 
in  said  case,  and  thereupon  this  plaintiff  ob- 
tained possession  of  said  office,  on  or  about 
the  Sth  day  of  March,  1918;  that  the  said 
Michael  Carey  took  possession  of  said  office 
and  held  the  same  from  the  4th  day  of  Jan- 
uary, 1917,  to  the  5th  day  of  March,  1918, 
and  collected  and  was  paid  the  entire  salary 
and  earnings  of  said  office  by  the  county 
treasurer  of  said  county ;  that  the  salary  so 
unlatrfully  and  wrongfully  collected  during 
said  period  by  said  Cavey,  with  Interest, 
amounted  to  the  sum  of  $978.62,  to  the  dam- 
age of  the  plaintiff  In  said  sum,  no  part  of 
which  has  been  paid  by  said  Cavey,  and  the 
same  Is  still  due  and  wholly  unpaid;  that 
during  all  of  said  time  plaintiff  was  a  resi- 
dent of  said  county,  ready  and  willing  to 
perform  the  duties  of  said  office,  and  would 
have  done  so  If  not  wrongfally  restrained  by 
defendant. 

On  the  Sth  day  of  Februarj,  1920,  defend- 


ant filed  his  answer,  containing  a  general  de- 
nial to  the  allegations  of  the  petition  not  ad< 
mitted  therein,  and  admitted  the  holding  of 
the  election  on  November  7,  1910,  for  said 
office,  and  that  the  term  of  office  commenced 
January  4,  1917;  admitted  that  defendaiit 
received  the  income  of  the  said  office  from 
January  4,  1917,  to  the  Sth  day  of  March, 
1918,  in  the  amount  claimed  in  the  petition. 
Other  matters  are  alleged  In  the  answer  un- 
necessary to  consider.  The  prayer  of  the  an- 
swer was  for  a  dismissal  of  the  action. 

It  appears  that  the  answer  was  not  on  file 
on  the  date  of  the  trial,  but  was  afterward 
drawn,  presented  to  counsel  for  plaintiff, 
and  with  their  consent  and  by  order  of  the 
trial  judge  the  clerk  filed  the  answer  of  date 
February  5,  1920,  on  which  date  trial  was 
had,  and  judgment  entered  as  follows,  to 
wit: 

"ThiB  ease  came  on  for  decisloB,  it  having 
been  heretofore  tried  and  sabmitted  to  the 
court  first  on  a  demurrer  of  the  defendant  to 
the  petition,  and  thereafter  the  parties  in  open 
court  agreed  to  dispense  with  the  services  of  a 
jury,  and  the  plaintiff  stating  in  open  court 
that  it  said  demurrer  was  snetalned  the  plain- 
tiff would  stand  upon  Us  petitioo.  and  tiie  de- 
fendant stating  in  open  court  that  if  the  de- 
murrer was  overruled  he  woold  stand  upon  Us 
demurrer;  and,  thereupon,  the  parties  agreed 
to  submit  the  case  on  the  merits  to  the  coart. 

"Evidence  was  received,  and  the  court  now 
bring  fully  advised  in  the  premises  finds  gen- 
erally for  the  defendant  and  that  plaiotifi  has 
no  cause  of  action. 

"It  is  therefore  considered  and  adjudged  by 
the  court  that  the  petition  of  the  plaintiff  be 
dismissed  and  the  defendant  go  hence  without 
day.  Costs  of  this  action  taxed  at  $  - 
etc. 

On  the  7th  day  of  February,  1020,  motion 
for  new  trial  was  filed,  in  substance,  as  fol- 
lows: (1)  The  finding  and  Judgment  of  the 
court  are  contrary  to  law.  (2)  The  finding 
and  Judgment  of  the  court  are  contrary  to 
the  evidence.  (3)  The  court  erred  In  his  find- 
ing and  Judgment  for  the  defendant  and 
against  the  plaintiff.  (4)  For  errors  of  law 
occurring  during  the  trial  In  admission  of  ev- 
idence. 

On  the  15th  day  of  March,  1920,  motion 
for  new  trial  was  overruled,  and  the  case  is 
here  on  appeal. 

[1]  The  record  contains  no  bill  of  excep- 
tions, the  only  question  presented  to  this 
court  being,  do  the  pleadings  sustain  the 
judgment  of  the  district  court?  With  a  gen- 
eral dental  in  the  ans^ver  it  was  Incumbent 
upon  plaintiff  to  establish  by  a  preponder- 
ance of  evidence  all  the  allegations  of  his 
petition  not  admitted  in  the  answer. 

All  presumptions  are  In  favor  of  the  reg- 
ularity of  the  proceedings  of  the  district 
court.  Error  Is  never  presumed,  and  must 
affirmatively  appear  from  the  transcript. 
Mclntyre  v.  Mote.  77  Neti.  418, 109  N.  W.  7»3; 
WllsoD  T.  Dallas,  84  Nd).  «»,  121  N.  W. 
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1128;  DaTlwni  t.  Land.  89  Neb.  S8,  UO  N. 
W.  848. 

[2]  In  the  absence  <»f  a  bill  oi  exceptions, 
It  wiU  be  presumed  tbat  an  lesoe  of  fact 
raised  by  the  pleadings  received  support 
from  the  evidence,  and  such  issue  correctly 
determined.  Backea  v,  Scbtlck,  82  Neb.  288, 
117  N.  W.  707 ;  Miles  r.  SUte,  74  Neb.  684, 
106  N.  W.  801;  Kerr  v.  Adams  Ooonty,  96 
Neb.  178,  147  N.  W.  688. 

The  pleadlofs  sustain  the  Judgmoit.  It 
follows  that  the  Judgment  of  the  district 
court  should  be  aflSirmed. 

Afflnned. 


KIR8HENDAUM  et  al.  v.  MASSACHUSETTS 
BONDING  A  INS.  00. 
(Ne.  31707.) 

(Supreme  Court  of  Nebraska.   Jan.  13,  1922.) 

(ByUabu*  hv  ihe  Court.) 

1.  lB«araae*#aB4SS-^RMorelvDaaBiaallM" 
Maad. 

Riot  and  dvil  commotion  import  occasional 
local  or  temporary  ontbreaks  M  unlawful  vio- 
lence, which,  thon^  temporarily  dastmcttva, 
do  not  rise  to  th«  proportions  of  organised  r«- 
bellion  against  tbe  fovemment. 

2.  lainraioa  «=^25— "Riot  or  olvH  comnotloa" 
la  bsrglary  policy  deflaed. 

The  words  "riot  or  civ0  commotion"  as 
used  in  a  policy  of  burglary  insurance  wiU  be 
i^ven  their  popular  or  usual  meaning,  and,  aa 
used  In  the  policy  In  suit,  Aeld  to  imply  the 
wild  or  irregular  action  or  tnmoltnons  conduct 
on  the  part  of  three  or  more  persona  assembled 
together  for  the  purpose  of  doing  an  unlawful 
act 

3.  Trial  ^=»I80— Whore  reaaonablo  nlsdi  oaa- 
■ot  differ  as  to  oosetssloa  from  evldsaee  Is* 
SBS  Biay  be  taken  from  Jsry. 

Where  on  the  trial  of  an  issue  of  fact  the 
proof  relating  to  the  disputed  Issue  Is  so  clear 
and  conclusive  that  reseonable  minds  cannot 
reach  different  conclusions,  it  is  not  error  for 
the  trial  court  to  dismiss  tbe  Jury,  and  entor 
Judgment  in  accordance  witii  tlM  evidence. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Leslie,  Judge. 

Action  by  Max  Elrsh^aum  and  another 
against  tbe  Massachusetts  Bonding  and  in- 
surance Company.  Judgment  for  defendant, 
and  plaintiffs  appeal.  AfDrmed. 

J.  J.  Friedman,  of  Omaha,  for  appellants. 
KoQuedy,  Holland,  De  Lacy  &  McLaughlin, 
of  Omaha,  for  appellee. 

Heard  before  M0RR18SEY.  a  J.,  BOSU, 
AIJ>BICH»  and  FLANSBUaO.  JJ.,  and 
BBOWN  and  BLDRSD.  District  Judges. 

M0RRISSE3T.  C.  J.  Plalntiffa  brought  suit 
against  defendant  oo  a  policy  of  burglary  in- 


surance. At  the  conclusion  of  the  evidence 
on  motion  of  defendant,  the  Jury  were  dis- 
missed and  tbe  court  entered  Judgm^t  for 
defendant  Plaintiffs  appeal.  The  general 
clause  of  the  contract  inaurea  against  loss  in 
the  following  terms: 

**A.  Tor  an  loss  by  burglary  of  merdiandlBe, 
described  In  the  schedols  hereof,  and  fumltnre 
and  fixtures  from  within  the  premises  as  here' 
Inafter  defined,  occasioned  by  any  person  or 
persons  who  shall  have  made  felonious  entry 
into  the  premises  by  actual  force  and  violence 
when  the  premises  are  not  open  for  business,  of  ' 
which  force  and  violence  there  shall  be  visible 
marks  made  by  tools  or  explosives  ap<m  the 
inemlses  at  tiie  place  of  audi  entry." 

Tbe  petition  alleged  that  on  September  28, 
1910,  while  the  policy  in  suit  was  In  full 
force,  and  dming  the  hours  when  pUlntUfs' 
store  was  not  opok  for  bu^ess,  the  store 
was  burglarized  and  merdiandlse  to  the  tbI< 
ae  of  f547.15  carried  away. 

The  paragraph  of  the  answer  which  oon- 
stitntes  the  main  defense  is  aa  follows  r 

"Defendant  alleges  that,  if  the  said  premises 
were  broken  into  by  force  and  violence  and 
any  merchandise  taken  from  the  said  premises 
St  tiie  said  time,  said  breaking  and  entering  of 
the  ssid  premises  occurred  through  and  loss  re* 
suited  from  and  was  contributed  to  by  the  riot 
and  dvil  commotion  on  September  28,  1910, 
in  the  city  of  Omaha,  Douglas  county,  Nebras- 
ka, and  that  loss  of  any  goods  from  the  said 
premises  was  the  result  directly  or  indirectly 
of  the  said  riot  and  dvll  commotion.  That  the 
said  contract  alleged  In  said  plaintiffs*  petition 
contained  the  provision  as  foUows:  The  com- 
pany  lAiall  not  be  liable  for  any  loss  from 
•  •  •  riot  •  •  •  or  civil  commotion.' " 

FlaintlfCa*  counsel  very  tersely  stated  the 
Issues:  f 

*^e  contend  that  it  was  deariy  a  quMtion* 
of  fact  for  the  jury  to  deride  from  the  evidence, 
under  proper  instructions  of  the  court,  first, 
whether  the  material  allegations  of  plaintiffs* 
petition  had  been  sustained,  and,  secondly, 
whether  civil  oommotion  and  riot  existed  at  the 
time  of  the  breaking  and  entering  of  plaintiffs' 
store,  and.  If  so,  that  the  loss  sustained  by  tiie 
plaintiffs  waa  due  to  such  riot  and  dvil  commo- 
tion and  that  said  causes  were  the  proximate 
and  effident  causes  of  tbe  Imrtfary  and  con- 
sequeot  loss.*' 

Plaintiffs'  store  w;a8  broken  into  and  goods 
were  carried  away  at  the  time  alleged  in 
the  petition.  Were  it  not  for  tbe  provision 
of  tbe  policy,  which  provides  that  tbe  de- 
fendant shall  not  be  liable  for  loss  caused  by 
"riot  •  •  •  or  civil  commotion,"  there 
would  be  no  question  as  to  plaintiffs'  right 
to  recover. 

It  seems  to  be  conceded  that  at  tbe  time 
plaintiffs'  store  was  broken  into  and  for 
several  hours  prior  thereto,  there  was  a  riot 
in  the  city  of  Omaha,  with  the  courthouse  of 
Douglas  county,  and  the  county  Jail,  located 
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on  the  top  floor  tbereof,  the  principal  point 
of  attack.  Plaintiffs'  store  was  located  on  a 
different  street  from  the  courthouse  and  ser- 
eral  blocks  distant  therefrom.  It  Is  claimed 
by  defendant  that  the  rioters  attacking  the 
conrthouse  surged  back  and  forth  over  the 
streets  of  the  city,  breaking  Into  several 
places  of  business,  among  others  being  plain- 
tiffs'  store,  and  that  they  carried  away  fire- 
arms and  ammunition  to  use  In  the  attack 
upon  the  courthouse,  which  was  made  for 
,  the  purpose  of  securing  possession  of  a  pris- 
oner who  was  then  confined  in  the  county 
jail. 

Plaintiffs,  as  we  understand  their  position, 
do  not  concede  fh&t  the  rioters  who  as- 
sembled for  the  purpose  of  taking  the  pris- 
oner from  the  county  jail  and  lynching  him 
were  the  same  parties  who  broke  Into  the 
store  and  carried  away  the  goods,  which  con- 
slated  chiefly  of  firearms  and  ammunition. 
Defendant's  position  is  that  It  is  Immaterial 
whether  the  crowd  at  the  conrthouse  and  the 
crowd  assembled  in  front  of  plaintiffs'  store 
be  r^arded  as  one  body  or  as  two ;  that  in 
either  event  the  loss  suffered  fell  within  the 
exemption  clause  of  the  policy  pleaded  by 
defendant  We  do  not  deem  it  necessary  to 
set  out  the  testimony  of  the  witnesses  ver- 
batim. Plaintiffs  did  not 'see  the  breaking, 
but  we  have  the  testimony  of  several  dis- 
interested witnesses,  each  describing  the 
scene  In  substantially  the  same  manner. 
From  this  testimony,  which  Is  free  from  ma- 
terial conflict,  it  appears  that  groups  of  men 
were  going  up  and  down  the  streets  inn  king 
a  great  noise;  that  they  broke  and  entered 
at  least  eight  places  of  business;  that  fire- 
arms were  taken  out  and  shots  were  dis- 
charged; and  that  from  time  to  time  they 
called,  "Let  us  get  some  ammnnltlon,"  "Let 
'us  get  some  guns,"  "Lynch  him,"  "Kill  him," 
and  "Get  the  nigger."  They  did  not  seem  to 
be  working  as  individoala,  but  aa  groups 
made  up  of  many  individuals.  At  least  one 
policeman  Is  shown  to  have  been  in  the  vi- 
cinity of  plaintiffs'  store,  but  he  was  ap- 
parently unable  to  quell  the  commotion.  It 
appears  that  the  parties  who  Indicted  the 
loss  on  plaintiffs  were  engaged  in  the  un- 
lawful, and  in  the  end  successful,  effort  to 
get  i>ossession  of  the  prisoner  and  lynch  him. 

[1,2]  Riot  and  civil  commotion  Import  oc- 
casional local  or  temporary  outbreaks  of  un- 
lawful violence,  whldi,  though  temporarily 
destructive,  do  not  rise  to  the  proportions  of 
organized  rebellion  against  the  government 
Boon  V.  iEtna  Ins.  Co.,  40  Conn.  575.  The 
words  "riot  or  civil  commotion"  as  used  in 
the  policy  In  suit  will  be  given  their  popular 
or  usual  meaning,  and  be  held  to  imply  the 
wild  or  irregular  action  or  tumultuous  con- 
duct on  the  part  of  three  or  more  persons 
assembled  together  for  the  common  purpose 
of  doing  an  unlawful  act. 

[9]  The  proof  Is  conclusive  that  a  "riot  or 


I  civil  commotion"  existed,  and  that  it  was  the 
I  proximate  cause  of  plaintiffs'  loss.  Under 
the  evidence,  reasonable  minds  could  not 
reach  different  conclusions,  and  there  was 
no  question  to  submit  to  the  jury.  It  fol- 
lows that  the  court  did  not  err  in  entering 
judgmoit  for  d^oidant,  and  fhd  Jodgmoit  la 
Affirmed. 


BOEHMER  V.  WELLENSIEK  at  aL 
(N0.  2t757.) 

(Snprcma  Court  of  Nelwaaka.  Jul  18,  1K22.) 

(Syllabtu  bv  the  Court.) 

Spadflo  perffHinanoa  4s»56  —  Not  sraatad 
where  partiM  ooirtraetai  for  retern  or  aara- 
e«t  money  on  failure  of  title,  aad  grantor 
proved  under  disability. 

Where  an  administratrix  of  her  husband's 
estate  held  title  as  trustee  of  city  basiness 
property,  asd  where  she  was  owner  of  one-third 
thereof,  the  other  two-thiida  beiiv  owned  by 
minor  children  of  herself  and  deceased  hoaband. 
and  where  she  contracted  to  sell  the  entire  title 
to  another,  and  where  they  both  believed  they 
had  a  right  to  so  contract  and  it  was  only 
after  the  contract  was  made  that  her  disability 
to  taake  the  contract  good  was  ascertained,  and 
the  contract  contained  a  provision  that  if  her 
title  failed  earnest  money  held  by  her  should 
be  returned,  held,  that  a  court  of  equity  will 
not  grant  specific  performance  at  the  prayer 
of  the  would-be  iraTchaser  for  the  widow's 
one-third  title  Interest 

Appeal  from  District  Goort,  Lancaster 
County;  Homing,  Judge. 

Action  by  Edwin  C.  Boebmer  against  Jo- 
hanna H.  Well^islefc  and  others,  and,  from  a 
decree  dismissing  his  action,  the  plaintiff  ap- 
peals. Affirmed. 

Boehmer  &  Boebmer,  of  Lincoln,  for  appel- 
lant 

Titzer,  Cllne  &  Tyler,  of  Xebraslta  City, 
and  Fled  C.  Foster,  of  Lincoln,  for  appellees. 

Heard  before  LBTTON,  DAT,  and  DDAN, 
JJ.,  and  WESTOVEB  and  SBARS,  District 
Judges. 

SEARS,  District  Judge.  One  Colby  owned  a 
tract  of  real  estate  In  the  city  of  Ldncoln,  be- 
ing the  north  M  feet  of  lots  7, 8,  and  9,  bloc^ 
89,  on  which  was  erected  a  building;  It  be- 
ing a  business  property.  Colby  mortgaged 
the  same  to  Fred  W.  Welleuslek.  On  d^ault 
of  the  conditions  of  the  mortgage  Wellenslek 
Instituted  proceedings  and  a  decree  of  fore- 
closure followed.  At  the  sale  Welleusiuk  bid 
in  the  property.  Before  confirmation  Wellen- 
siek  died.  Thereafter  the  widow,  Johanna 
H.  Wellensiek,  was  appointed  administratrix 
and  qualifled  as  such.  Suggestion  waa  duly 
made  of  the  d«ath  of  Fred  W.  Wellensiek  In 
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the  foredmnre  proceeding  and  the  same  was 
revived  in  ber  name  as  administratrix. 
TberetQMii,  on  the  30th  day  of  October,  1915, 
tlie  sale  was  confirmed  and  dqed  ordered 
made  to  the  purchaser.  Thereafter  on  the 
0th  day  of  May,  1916,  Johanna  H.  Welienslek, 
as  administriitrlx  of  the  estate  of  Fred  W. 
Wellenslek,  deceased,  made  an  assigmnent  of 
the  deceased's  bid  at  the  foredosare  sale  to 
herself  Individually.  This  assignment  being 
filed  in  the  proceedings  of  the  foreclosnre 
suit,  the  sheriff  executed  and  d^vwed  tbo 
required  deed  to  the  premises  to  J<Aanna  H. 
Wellenslek.  During  thft  mouth  of  Anguat, 
fallowing,  in  writing  she  contracted  with 
Edwin  G.  Boehmer  for  the  sale  of  said  real 
estate,  receiving  a  payment  at  1600  dowiir 
the  remolndo-  due  to  be  paid  according  to 
stated  terms.  The  contract  ocmtalned  the  fol- 
lowing  clause: 

"St  title  is  not  good  and  merchantable,  first 
party  agrees  to  refund  the  anm  of  $000." 

The  required  abstract  of  title  disclosed  that 
Mm.  WellenBieIc  did  not  own  the  entire  fee 
tiU^  but  that  the  Ucal  effect  of  the  deed  to 
her  mm  to  vest  the  title  in  her  as  tmatee  for 
the  estate  of  Fred  W.  Wellenslek,  deceased, 
and  that  she  herself  was  the  owner  of  only 
an  undivided  one-third  Interest  therein,  and 
the  other  two-thirda  belonged  to  two  minor 
children  of  the  said  Fred  W.  and  Johanna  H. 
Wellendek.  Her  rights  and  duties  were  then 
exi^alned  to  her.  Up  to  that  time  Johanna 
H.  Wellenai^  b^eved  that  she  was  the 
owner  of  the  property  from  the  time  of  re- 
cdvlng  the  sheriff's  deed  In  question.  Upon 
realiziiig  the  legal  status  of  the  sitoation.  she 
duly  advised  Boehmer  of  the  same  and  of- 
fered to  retom  the  amount  received  from 
him.  TUB  offer  Boebraer  refused,  and  be 
bnnigbt  fbla  aoUoa,  prajlng  that  ber  one- 
tblvd  intenst  In  tdie  property  in  quesuoa 
should  be  decreed  to  htan  iqxm  Ua  paying  to 
hev  a  proiiorti<mate  share  of  the  purchase 
prieew  It  is  agreed  that  all  parties  acted  in 
good  faith  in  making  the  oon1»u;t  of  sale  and 
porcbasfc  On  the  trial  of  the  case  below  the 
decision  was  against  Boehmer  genially,  and 
his  action  was  dismissed  as  being  without 
right  or  equity,  an^  from  this  decree  Boeh- 
mer am>eala  to  this  court 

There  are  two  questions  that  seem  to  pre- 
sent th^selves  as  coutroUing  the  case:  (1) 
What  is  the  legal  effect  of  the  condition  in 
the  contract  wherein  was  stated  the  duty  to 
refund  the  $500  received  by  Mrs.  Wellenslek 
upon  failure  of  her  title?  (2)  Would  the  In- 
terests of  the  minor  defendants  and  heirs, 
that  is,  the  children  of  Fred  W.  and  Johanna 


H.  Wellenslek,  who  own  the  other  two-thirds 
interest  in  the  said  real  estate,  be  prejudiced 
by  decreeing  specific  performance  according 
to  the  prayer  of  Boehmer?  Both  questions 
must  be  laigely  controlled  by  the  settled  rule 
that  Bpedflc  performance  Is  not  granted  in 
courts  of  equity  as  a  matter  of  right,  but 
only  where  the  chancery  conscience  Is  clearly 
satisfied  in  granting  such  relief. 

First,  as  to  the  reserved  clause  or  option  to 
refund  if  title  should  fail:  There  Is  no  rea- 
son why  this  clause  should  not  be  given  the 
same  force  as  any  other  provision  of  the  c<m- 
tract  in  oaeation.  Mo  mlsrcinreaentatifHia 
wttemade;  that  la,  in  bad  fitith.  Eacbdde 
had  the  same  access  to  the  flies  and  prooeed- 
IngB  ct  the  estate  case  of  Fred  W.  W^raslek, 
and  of  the  fcHrecloaure  case,  and  each  aide  is 
equally  premmed  to  know  the  laws  ct  the 
state.  ^Tlng  this  altoatlon  in  mind,  the 
provialon  In  question  was  plooed  in  the  oon- 
tract  Did  Johanna  H.  Welleniiek's  title  fall 
acoordisg  to  the  meaning  of  the  term,  "good 
and  merdiantable,"  as  found  in  the  reserva- 
tion? The  title  that  was  extracted  with 
reference  to  was,  in  the  purview  of  all,  the 
entire  title.  Undoubtedly  the  contract  pro- 
vision In  question  has  a  meaning  of  such 
broadness  that  if,  by  reason  of  any  such  de- 
fect in  the  contractor's  title  being  discovered, 
the  title  if  tendered  by  her  would  not  meet 
the  terms  of  the  requirement  of  entire  title, 
then  tlie  contractor  at  least  has  an  op- 
tion to  canc^  the  contract.  There  must  be 
some  mutuality.  Boehmer  could  not  be  re- 
quired to  take  a  partial  interest  where  he 
l)fid  contracted  to  take  an  entirety,  and  he  Is 
the  one  who  has  come  into  the  court  of  equity. 

As  to  the  second  point:  The  persons  and 
the  estates  ot  minors  are  always  imder  the 
watchful  care  and  consideration  of  courts 
having  jurisdiction  over  them.  Here  we  have 
two  .children  of  tender  years  who  together  own 
two-thlrda  of  the  real  estate  Involved,  and  the 
other  one-third  is  owned  by  th^  moth».  By 
virtue  of  her  iQ^tion  to  the  children  and 
property  she  has  the  same  control  of  the 
property  that  she  has  of  the  children.  Where ' 
can  the  satisfactory  argumut  aj^ear  that 
to  oust  the  mother  from  ber  one-third  Inter- 
est and  vest  it  In  a  stranger— who  may  the 
next  day  file  a  suit  in  partition  or  fail  to 
work  harmoniously  with  the  other  two-thirds 
Interests — Is 'a  kindly  watching  out  for  and 
conserving  of  the  estates  of  minors?  Such 
suggested  lucidity  of  sophistry  as  yet  L^s  not 
appeared  in  this  case,  either  on  printed  page, 
or  forum  stat^ent. 

By  reason  of  the  conclusions  reached,  as 
indicated,  the  determination  of  the  case  by 
tiie  trial  Judge  is,  In  all  things,  affirmed. 
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KLEIN  MFG.  CO.  V.  MORGAN.  (N».  21915.) 
(Snpreme  Court  of  Nebraska.  Jan.  13,  1022.) 

(SyVabut  &v  Court.) 

Master  aad  aervaat  «s>68  —  Sellino  as>nf  • 
riflht  to  conmlsaions  defaatad  tay  bayer's  fall- 
are  to  pay  priofc 

Where  the  agreement  between  the  selUnf 
agent  and  bis  principal  provides  that  commis- 
sions are  earned  and  payable  only  In  the  event 
of  payment  ol  the  parcfaase  price  by  the  per- 
sons to  whom  the  agent  may  sell,  the  agent  iM 
not  entitled  to  a  commission  it  the  buyer  fails 
to  pay. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Bediclc,  Judge. 

Action  by  the  Klein  Ifonnfactnrlng  Com- 
pany against  Glendale  Morgan.  From  the 
Judgment,  both  parties  appeal.  Reversed  and 
remanded. 

Crane,  Bouehw  &  Sternberg,  of  Omaha,  for 
appellant. 

.  WUllam  M.  Bnrton,  of  Omaha,  for  appel- 
lee 

Heard  before  MORBISSET,  O.  J.,  ALD- 
RICH  and  FLANSBURO,  JJ.,  and  HOSTEOV 
LBR  and  MORNING',  District  Judges. 

HOSTETLER.  District  Judge.  Hie  plain- 
tiff in  its  petition  alleges  that,  under  and  by 
virtue  of  a  written  contract  of  sales  agency, 
it  had  advanced  to  defendant  ?626.38,  that 
the  commissions  earned  by  him  amounted  to 
962.01  only,  and  Jndgment  was  prayed  for 
the  dUference,  9464.S7. 

The  defendant  filed  an  answer  and  counter- 
claim. There  were  two  causes  of  action  al- 
leged in  tiie  counterclaim.  In  the  answer 
the  defendant  admits  the  ocecntion  of  the 
contract,  and  that  in  pursuance  of  the  terms 
of  the  contract  he  placed  certain  orders  for 
plaintiff's  goods,  and  admits  that  plaintiff 
had  advanced  to  him  the  sum  of  $526.3a 
For  further  answer  defendant  denies  that 
the  comratsstons  earned  by  him  amounted  to 
only  f02.01,  and  denies  that  he  was  in  any 
way  indebted  to  the  plaintiff. 

Defendant  in  his  first  cause  of  action  al- 
leges that>  by  virtue  of  his  contract  of  em- 
ployment, he  sold  goods  for  plaintiff  and 
earned  commissions  in  the  making  of  such 
sales  to  the  amount  of  (551.07  over  and  above 
the  sum  advanced  to  him  by  plaintiff.  For 
this  sum  defradant  demands  judgment 

For  bis  second  cause  of  action  defendant 
charges  fraud  and  misrepresentation  In  the 
making  of  the  contract,  and  that  the  condi- 
tions of  the  territory  were  misrepresented  to 
him,  and  that  he  was  thereby  compelled  to 
sell  goods  for  Flatner  Lumber  Company,  and 


that  the  reasonable  value  of  his  services  for 
said  Platner  Lumber  Company  fn  selling  such 
goods  was  the  sum  of  VSOO. 

The  plaintiff  for  reply  admlfai  recdvlng 
the  Kraus  orders,  but  charges  titat  It  was 
compelled  to  take  back  part  of  the  goods  sold, 
and  that  ft>r  such  goods  defendant  was  not 
entitled  to  a  commission.  Plaintiff  also  ad- 
mits the  receipt  of  the  Platner  Lumber  Com- 
pany orders,  but  alleges  that  said  oominny 
canceled  said  orders  and  refused  to  recelTe 
the  goods.  Plaintiff  further  denies  general- 
ly the  allegatiotts  of  Hie  answor  and  counter^ 
dalms  not  admitted. 

At  the  trial  the  plaintiff  admitted  tbat  the 
defendant  had  earned  the  commissions 
claimed  on  the  Kraus  orders  and  on  the  mall 
orders.  The  amount  of  these  orders  was 
{526.38,  and  Just  equaled  the  sum  of  money 
plaintiff  had  advanced.  These  Items,  there- 
fore, being  conceded,  heed  not  be  further 
considered  in  this  opinion.  This  leaves  for 
consideration  in  defendant's  first  cause  ot 
action  only  the  Platner  Lumber  Company 
commissions.  Plaintiff  denies  that  defendant 
ever  earned  such  commissions  under  the  con- 
tract. 

The  case  was  tried  to  a  Jury,  and  at  the 
conclusion  of  the  evidrace  the  trial  Judge 
stated  that  there  was  no  dispute  as  to  the 
tacts,  and  accordingly  he  dlgcha^ed  the 
Jury  and  rendered  Judgmmt  The  trial  court 
allowed  the  Platner  Lumber  Company  com- 
missions And  rendered  Judgmwt  therefor 
against  the  plaintiff  and  plaintiff  excepted 
and  appeals  to  this  court.  The  court  found 
for  plaintiff  on  defendant's  second  cause  of 
action,  and  defendant  excepted  and  ajweals 
to  this  court 

To  support  his  second  cause  of  action,  de- 
foidant  offered  In  evidence  Exhibit  10,  being 
a  lettw  from  plaintiff  to  defendant  De- 
fendant contended  that  said  letter  he  was 
employed  to  sell  metal  Crete  for  Platner  Lum- 
ber Company.  The  offer  was  objected  to. 
and  the  trial  Judge  sustained  the  objection. 
His  ruling  was  correct.  Nothing  in  ExhlMt 
10  can  be  construed  Into  an  employment  of 
the  defendant  by  the  plaintiff  to  sell  metal 
Crete  for  Platner  Lumber  Company  at  fbe 
exi)ense  of  plaintiff. 

Defendant  further  offered  to  prove  that 
the  measure  of  his  damages,  because  of  al- 
leged misrepresentatlous  by  plaintiff  at  the 
time  the  contract  was  executed,  was  the  rea- 
sonable value  of  his  services  in  selling  a 
quantity  of  metal  Crete  for  Platner  Lumber 
Company.  An  objection  to  this  offer  was 
sustained.  TUs  rollnff  was  in  accordance 
with  the  law.  Plaintiff  had  employed  defoid- 
ant  to  sell  metal  crete  for  it  and  not  for 
matner  Lumber  Computy.  If  tefendant  por- 
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formed  services  for  Platner  Lumber  Com- 
pany, they  should  pay  Um.  By  no  rule  of 
law  could  the  ralne  of  defendant's  servlcee 
in  aelUng  goods  for  Platner  Lumber  Com- 
pany, nnder  the  evidence  In  this  case,  become 
the  measure  of  defendant's  damages. 

The  findings  and  Judgment  of  t|ie  court  as 
to  his  disposition  of  defendant's  second  cause 
of  action  are  iwP'OTed. 

We  then  have  left  for  consideration  only 
the  Platner  Lumber  Company  commiaaions, 
The  undisputed  eridawe  sbows  that  the  d»- 
fendant  procured  two  orders  from  Platner 
Lamber  Ctnnpany  for  metal  crete ;  that  there 
was  written  upon  these  orders,  "No  counter- 
mand accepted";  that  these  orders  were  sent 
to  plaintiff  by  the  defendant;  that,  before 
these  goods  were  shipped,  Platner  Lumber 
Company  wrote  plaintiff  as  follows: 

*S3«ntlemeD:  Sine«  we  gave  your  Mr.  Mor- 
gan an  order  for  metal  crete  we  have  felt  that 
he  might  not  be  able  to  carry  out  his  part  of 
the  contract,  which  caused  os  to  place  the  or- 
der for  the  car  with  him,  and  that  was  that  he 
agreed  to  market  that  part  of  the  car  during 
the  snrnmer  which  we  were  not  able  to  our- 
selves dispose  of,  and  before  you  allow  the  car 
to  be  shipped  we  would  Uke  to  have  your  con- 
firmation of  this  agreement  and  unless  you  are 
able  to  give  it  we  will  have  to  ask  you  to  can- 
ed the  car."  • 

In  reply  to  this  letter  plaintiff  wrote  Plat* 
ner  Lumber  Company,  in  which  letter  It  an- 
'swered  the  laiolEy  of  defendant  as  follows: 

trr  to  dli^e  of  ss  much  ss  posrible 
and  keep  a  salesman  in  the  territory  and  fol- 
low Dp  every  job  possible,  but  we  will  not 
guarantee  to  dispose  of  one  pound,  as  we  con- 
sider this  very  onbusineBslike  and  we  do  not 
propose  to  go  into  any  arrangemeiit  or  make 
any  ehipmenta  and  afterwards  have  a  con- 
troversy.** 

In  reidy-to  this  letter  Platner  Lnmber  Com- 
pany wrote  plaintiff  as  fcdiows: 

"Gentlemen:  We  are  In  receipt  of  your  let- 
ter of  March  13(h  in  regard  to  the  car  now 
ordered  and  seems  that  your  understanding  Is 
not  the  same  as  *Mr.  Morgan's,  and  Inaamodi 
as  our  experience  with  spedaltiaa  of  this  kind 
has  not  been  ve^  satisfactory,  without,  a  defi- 
nite statement  from  the  manufacturers, 'we  wiU 
ask  you  to  cancel  the  order  outeigbt.*' 

There  was  considerable  correspondence  be- 
tween plaintiff  and  defendant  aa  to  the  Plat- 
ner Lumber  Company  order.  Plaintiff  re- 
quested defendant  to  take  the  matter  In  dls- 
pDte  up  with  said  company  and  adjust  the 
same.  Defendant  rolled  In  part: 

"It  makes  no  differmce  to  me  what  they 
aay.  I  know  the  circumstances  of  the  order. 
If  yon  had  delivered  the  material  when  it  was 
ordered  you  would  have  had  the  money  and  I 
would  have  had  my  commission.  Aa  it  is,  ev- 
erybody loses.  I  wouldn't  be  bothered  even 
calling  on  Platner.** 


The  matter  was  never  adjusted  with  Plat-' 
ner  Lumber  Company.  It  canceled  the  or- 
ders and  refused  to  acceipt  the  goods.  Tbjt 
goods  were  not  shipped.  Plaintiff  Is  not 
shown  to  have  been  at  fault  for  the  ctneella- 
tlon.  There  Is  nothing  In  the  agency  con- 
tract  which  requires  plaintiff  to  guarantee 
that  it  wOl  Bdl  for  its  cnstomers  goods  left 
on  band  at  tbe  close  at  the  eeason.  ■  naln- 
tlfl  bad  tbe  right  to  refuse  to  make  such  a 
gnaranty  to  Platner  Lnmber  Company.  Plat- 
ner  Lumber  0(»ipany*8  letter,  XxblUt  ■  7, 
shows  that  it  canceled  tbe  orders  because 
plaintiff  would  not  make  the  required  guar- 
anty. 

Under  this  state  of  facts,  what  are  the 
rights  of  the  parties  as  -measured  by  the 
agency  contract?  Both  ^'parties  admit  the 
contract  and  every  part  thereof.  The  fed- 
eral and  state  Constitutions  prohibit  legisla- 
tion impairing  the  obligations  of  contracts. 
The  freedom  to  enter  Into  contracts  Is  one  of 
the  highest  privileges  of  American  cltisen- 
ship.  The  right  to  have  a  valid  contract  en- 
forced according  to  Its  plain  meaning  Is  ae- 
cord«j!  to  every  dtlsen.  The  courts  are  not 
called  upon  to  make  contracts  for  litigants. 
The  contract  In  this  cose  Is  unamblgopus. 
Tbe  intent  of  the  parties  is  expressed  In  clear 
language.  The  court  must  enforce  tbe  con- 
tract according  to  Its  terms. 

In  tbe  first  paragraph  of  the  omtract  it  is 
provided  that  the  defendant  shall  receive  a 
commission  on  the  net  amount  of  sales  made 
by  him,  which  shall  be  accepted  and  filled  by 
tbe  party  of  the  first  part  and  paid  for  by 
Qie  purchaser.  The  second  paragraph  re- 
lates to  the  advancing  of  exiKnse  money  by 
plalhtlfl  to  defendant  The  third  paragraph 
of  the'^ontract  Is  In  the  following  language: 

"Commissions  sball  not  be  considered  earn- 
ed until  the  amounts  have  been  paid  by  the 
purchaser.  No  commission  shall  be  paid  on 
goods  returned  by  a  customer." 

The  contract  plainly  says  that  defendant 
shall  be  entitled  to  commissions  on  the  net 
amount  of  sates  made  by  taim  wbl<di  shall  be 
acc^ted  and  filled  by  plaintiff  and  paid  for 
by  tbe  impdiaser;  that  the  canmlsslon 
should  not  be  considered  earned  until  the 
amdnnts  had  been  paid  by  the  purchase-,  and 
tbat  no  commission  Should  be  paid  on  goods 
returned  by  a  customer.  Platner  Lnmber 
Company  has  never  paid  tbe  purchase  price 
for  tbe  goods  ordered. 

According  to  the  law  of  this  state,  plaintiff 
could  not  maintain  an  action  against  Platner 
Lumber  Company  under  the  facts  for  the  pur- 
chase price  of  the  goods.  Bacbes  t.  Schlick, 
82  Neb.  289. 117  N.  W.  707;  Trinidad  Asphalt 
Mfg.  Co.  V.  Buckstaff  Bros.  Mfg.  Co.,  86  Neb. 
623,  126  N.  W.  293,  186  Am.  St.  Rep.  710. 

The  agency  contract  did  not  require  plain- 
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-  tiff  to  Institute  actions  for  damages  against 
parties  canceling  their  orders.  It  was  to 
avoid  Just  such  expensive  and  uncertain  pro- 
ceedings that  the  provision,  "no  commission 
earned  until  purchase  price  of  goods  Is  paid 
by  the  purchaser,"  was  placed  In  the  con- 
tract 

In  the  case  of  National  Drill  ft  Ufg.  Oo. 
T.  DatlB,  29  OkL  825,  120  Pac.  976,  1  Clark 
and  Skjles*  Iaw  of  Agency,  |  3^,  is  quoted 
as  follows: 

"Where  the  partiea  expressly  agree  that  the 
agent's  right  to  compensation  sball  depend  upon 
certsin  contin^encieB  or  conditions  precedent, 
an  agent  cannot  recover  compensation  for  his 
services  unless  all  sudi  contlngeDciea  have  or 
have  not  happened  accor^g  to  the  agreement 
or  all  conditions  precedent  prescribed  by  the 
contract  have  been  performed  or  fulfilled." 

It  is  also  held  by  a  large  number  of  courts, 
as  follows: 

"If  tlie  agreement  between  a  selling  agent 
and  his  principal  provides  that  commisfrioofl 
are  payaUe  only  In  the  event  of  payment  of 
the  purchase  price  by  the  persons  to  whom  the 
agent  may  sell,  the  agent  Is  of  course  not  en- 
titled to  a  commission  if  a  buyer  faiOs  to  pay." 
Note,  Ann.  Cas.  191SB,  169. 

See  Hayner  v.  Trott,  4  Ean.  App.  679,  46 
Pac  37;  Westlnghouse  Oo.  v.  Tllden,  56  Neb. 
129,  76  N.  W.  416 ;  Stone  v.  Argerslnger,  82 
App.  Dlv.  208,  63  N.  Y.  Supp.  63;  Aitlns  v. 
Thackara.  Mfg.  Co.,  IB  Pa.  Super.  Ct  250; 
Ttaompson-Houstmi  .Electric  Go.  t.  Berg,  10 
Tex.  CiT.  App.  200,  SO  S.  W.  4M:  Blassln- 
game  v.  'Seating  Impleniait  ft  Machinery  Ca 
(Tex.  Civ.  App.)  74  S.  W.  S44;  Park  v.  Ui^- 
ell,  3  Wash.  737,  29  Pac  5S6.  4. 

Appellee  has  cited  many  cases,  but  neces- 
sarily In  this  class  of  cases  each  case  must 
depend  upon  its  own  facts  and  contract  Some 
of  the  cases  cited  provide  that  the  agent  shall 
have  a  commisslou  upon  goods  when  sold. 
This  is  of  course  dllTerent  than  the  contract 
in  the  case  presented.  The  writer  has  care- 
fully read  and  considered  the  cases,  and  finds 
no  conflict  In  the  law. 

From  the  authorities  cited,  among  which  is 
the  case  of  Westlnghouse  Co.  v.  Tllden,  56 
Neb.  129,  76  N.  W.  416,  we  conclude  that  the 
agency  contract  In  this  case  does  not  lu  view 
of  the  undlqiuted  facts,  entitle  the  def^tdant 
to  recover  commissions  for  the  sale  of  the 
metal  crete  to  Flatn^  Lumbar  Company, 
and  that  the  trial  Judge  erred  In  allowing 
such  commissiona. 

Since  there  will  be  no  occasion  for  a  new 
trial,  the  district  court  it  directed  to  enter 
Judgmrat  after  disallowing  the  Plataer  Lum- 
ber Company  commissions. 

Beversed  and  remanded. 


AMOS  et  al.  V.  EICHENBERGER  et  al. 
(Ne.  21857.) 

(Supreme  Court  of  Nebraska.  Jan.  13.  1922L) 

(BvVdbtit  hi/  ihe  Court.} 

1.  Cosrts  ^«=»II6(4}  Court  at  subsaqueat 
tsrn  nqr  amssd  or  eorrset  records  to  o»- 
form  to  faots. 

"A  court  has  the  power  at  a  subsequent 
term  to  amend  or  correct  its  records  to  eon- 
form  to  the  (acta,  and  may  proceed  upon  any 
satisfactory  evidence."  Ackerman  v*  AdienDan* 
61  Neb.  72,  S4  N.  W.  &9a 

2.  Appeal  mad  errer  •asSfft— EvIdSHa  oa  ae- 
tloa  to  corretA  Jeamal  eatiy,  aet  preesrved 
la  bill  of  exesptioas,  will  aot  be  oeasWsrad. 

"The  evidence  used  in  the  district  court, 
upon  a  hearing  of  a  motion  to  correct  an  entry 
in  the  Journal,  most  be  preserved  in  a  bill  of  ex- 
ceptions, or  it  will  not  be  considered  in  this 
court"  Milter  v.  Brown.  1  Neb.  (Unof.)  754, 
96  N.  W.  797. 

3.  Appeal  asd  error  «=9907(3)— la  abseace  of 
bill  of  exeeptioss  llndlsgs  will  be  presaned 
sustalsed  by  competent  evidence. 

In  the  absence  of  a  bill  of  ezceptioDS,  this 
court  will  presume  that  the  judge  had  before 
bim  competent  evidence  on  wMch  to  base  his 
findings  sustaining  the  order  complained  of. 

Appeal  from  District  Court,  Kimball  Coun- 
ty ;  Grimes,  Judge. 

Action  by  Horace  0.  Ames  and  another, 
against  Fred  J.  Elchenberger  and  others,  and 
from  an  order  of  the  district  Judge  correcting 
notes  made  by  him  upon  his  docket  at  the 
dose  of  a  trial  to  a  Jury  and  directing  the 
mtiy  of  Judgment  nunc  i^o  tunc,  the  defud- 
ant  Olilinsky  Fruit  Company  excepted  and 
appeals.  Affirmed. 

Becder,  Crosby  ft  Basklna,  of  NortH  natt^ 
for  appellant 

Jeffterla  ft  Tunlaou,  of  Omaha,- end  Bod- 
man  ft  Rodman,  of  Kimball,  fbr  appelleesi 

Heard  before  I£!TTON,  DEAN,  and  AL- 
DRICB,  JJ.,  and  DILWORTH  and  E.  P. 
CLEMENTS,  District  Jndgea. 

E.  P.  CLEMENTS,  District  Judge.  This  la 
an  appeal  from  an  order  of  Hmorable  H.  M. 
Grimes,  district  Judge,  correcting  notes  made 
by  him  upon  his  docket  at  the  close  of  a 
trial  of  this  cause  to  a  Jury  in  the  district 
court  for  Kimball  county  and  directing  the 
entry  of  a  Judgment  herein  nunc  pro  tunc. 
The  defendant  objected  to  the  making  of 
the  order,  a  bearing  was  had,  the  objection 
overruled,  and  the  order  entered;  the  d^end- 
ant  excepted. 

The  appeal  is  brought  here  by  the  filing  of 
a  transcript  No  bill  of  exceptions  was  pre- 
pared or  settled.  In  the  transcript  are  set 
out  certain  exhibits  used  as  evidence  upon 
the  hearing  and  the  clerk  in  his  certificate 
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Mj«  rach  exhibits  and  the  proposed  Joomal 
entry' vcM  all  the  vrideiice  offned  at  tbe 

[1]  It  la  well  settled  hi  tbls  state  tliat— 

"A  court  has  the  power  at  s  subseqaest  term 
to  ameDd  or  correct  its  records  to  conform  to 
the  facta,  and  may  proceed  upon  any  satisfac- 
tory erldenee."  Aekerman  t.  Ackerman,  01 
Neb.  72,  84  N.  W.  see. 

(2]  The  question  for  tbia  court  to  consider 
Is.  tberefor^  was  the  evidence  taken  at  the 
hearing  satisfactory  and  did  it  justify  the 
order  made?  Bat  this  conrt  cannot  condder 
evidence  not  lireserTed  In  a  properly  au- 
thoitlcated  blU  of  ezc^ions. 

THie  evidence  nsed  in  the  district  conrt,  upon 
a  bearing  of  a  moti<m  to  correct  an  entry  In 
the  journid,  most  be  preserved  in  a  blU  of  ex- 
ceptions, or  It  win  not  be  considered  in  this 
conrt."  MQIer  v.  Brown.  1  Neb.  (Undt)  75i 
96  N.  W.  797;  Stnart  v.  Bnrdiam,  50  Neb.  823, 
70  N.  W.  883. 

[8]  In  the  absence  of  a  bill  of  exceptions, 
this  court  will  presnme  that  tbe  Judge  bad 
before  him  competent  evidence  on  which  to 
base  his  findings  sustaining  the  order  com- 
plained of.  Van  Etten  v.  Test,  4ft  Neb.  725, 
68  N.  W.  1023;  Prairie  Life  Ins.  Co.  v.-Schn- 
Duuin.  104  Neb.  863,  177  N.  W.  16& 

Thb  Judgment  la  affirmed. 


W.  T.  RAWLEIOH  CO.  v.  BUNNING  et  «L 
(Ne.  21930.) 

(Supreme  Court  of  Nebraska.  Jan.  13,  1922.) 

rSylla&M  hv  tJ^  Court.) 

1.  Gaaraaty  4»27  —  Ceatraot  atrlotly  eon- 
strasd. 

Tbe  contract  of  a  saarontor  will  not  be  ex- 
tended to  cover  any  other  subject  or  any  other 
peratm. 

2.  Principal  and  agent  «s>l73(l)— Burden  of 
showing  ratlflcatloo  Is  on  ons  alleging  It. 

Tbe  burden  of  Bhowing  the  ratification  by 
a  principal  of  an  unauthorized  act  of  his  agent 
in  upon  the  one  alleging  it. 

Appeal  from  District  Court,  Dundy  Coun- 
ty; Eidred,  Judge. 

Action  by  the  W.  T.  Bawlelgta  Qnnpany 
against  Fred  Bunning  and  others.  Judgment 
for  defendants,  and  plaintiff  appeala.  Af- 
firmed. 

P.  W.  Scott,  of  McCook,  and  C.  A.  Rat- 
diffe,  of  Benkelman,  for  aK>elIant. 

D.  O.  Hioes,  of  Benkelman,  and  Lambe  & 
Butler  and  Walter  D.  James,  all  of  Cam- 
bridge, for  appellees. 


Heard  batore  MORBtflSDT.  O.  J..  B081B 
and  AU>BIGH.  JJ..  and  HOBAKF  and 
PAINB,  Dtetrlct  Jndgea. 

PAINB,  District  Judge.  This  is  an  action 
brought  by  appellant  to  recover  damages  up- 
on a  contract  of  guaranty  signed  by  the 
three  defendants  as  guarantors,  binding 
themselves  to  pay  any  balance  then  due  or 
to  become  due  upon  a  contract  to  sell  medi- 
cines and  supplies.  The  Jury  returned  a  ver- 
dict fOr  the  defendants.   Plaintiff  appeals. 

The  aneetlon  Is:  Did  the  defendants  by 
slgnli^  the  gnaranty  for  Lee  Huggana  insure 
the  medldne  company  against  the  acts  of  his 
father,  Sanford  E.  Hnggads,  who  had  signed 
his  son's  name  and  conducted  Qie  bualnesa  In 
his  own  behalf? 

Sanford  B.  Hnggans,  an  eldeny  gentleman, 
reaidli^  in  B«ikdman,  N^ratta,  recineeted 
permission  to  run  a  medldne  wagon  for  the 
plalntUf  in  Dundf  county,  which  application 
was  refused  on  account  of  his  age.  To  cir- 
cumvent their  objection,  he  signed  up  a  con- 
tract in  the  name  of  his  son  and  presented 
the  same  to  these  defendants,  who  therenpmi 
signed  the  same  as  guarantors.  He  testified: 

"I  wrote  and  told  b&i  [my  son]  I  wrote  to 
th9  Bawleigfa  eompany  for  a  emtfaot  to  sell 
their  goods  'and  tbey  have  turned  m4  down  on 
account  of  my  age,*  and  I  said,  'Lee,  can  I  take 
out  a  contract  in  your  name?"  and  he  said, 
'May  be  they  would  not  take  me;'  and  I  wrote 
them  and  they  said,  'Let  yonr  boy  take  it  ont;' 
and  that  is  ail.  the  contrsct  we  had,  he  never 
bad  notiUng  mw  to  de  with  It.** 

Lee  Humans  never  saw  the  contract,  never 
signed  a  paper  or  an  order,  and  fibe  father 
teatifled  that  It  waa  his  own  business,  and 
not  that  of  his  son.  After  canvassing  for 
some  years  and  ordering  more  than  $2,000 
worth  of  goods,  an  Indebtedness  of  $500  re- 
sulted, for  which  suit  was  brought  against 
the  three  guarantors.  They  testified  that 
they  had  supposed  that  Lee  Huggans  had 
signed  his  name  to  the  contract  and  would 
conduct  the  business. 

This  case  was  first  tried  in  the  district 
court  in  February,  1918,  and  the  court  dis- 
charged the  Jury  and  dismissed  the  iKtitlon. 
Appeal  was  taken  to  this  court  upon  the 
question  of  the  change  of  name  of  the  plaln- 
tlfC  corporation.  An  opinion  was  entered, 
and  may  be  found  in  104  Neb.  179,  176  N.  W. 
85,  which  reviews  at  length  the  facts  In  the 
case,  and  the  same  will  not  be  repeated  here. 

The  case  upon  retrial  in  the  district  court 
was  submitted  to  a  Jury  and  a  verdict  re- 
turned for  the  defendants. 

The  principal  objection  of  appellants  Is 
made  to  that  part  of  Instruction  No.  3  read- 
ing aa  foliowa: 
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•  "On  the  part  of  tii«  dcfeitdanti  it  la  eon- 
tended  that  the  cratract  of  guaranty  which  the  j 
executed  was  Intended  to  cover  on^  goods  Bold 
EDd  delivered  to  the  said  Lee  Hnggana,  and 
not  to  any  other  person;  and,  furttier,  that 
the  said  Lee  Huggana  did  not  order  or  receive 
any  goods  from  plaintiff  at  any  time  after  the 
date  of  signing  said  contract  of  guaranty.  The 
burden  of  proof  is  upon  the  defendants  to  es- 
tablish all  the  material  allegations  of  said  de- 
fense by  a  preponderance  of  the  evidence.  If 
you  believe  from  the  evidence  in  this  case  that 
the  said  Lee  Buggans  neither  ordered  nor  re- 
ceived any  of  the  goods  involved  in  this  ac- 
tion and  that  the  defendants  herein  had  no 
knowledge  at  the  time  of  entering  into  said 
contract  that  said  business  was  being  or  vtaB 
to  be  conducted  by  the  said  Sanford  E.  Hug- 
gans,  father  of  the  said  Lee  Huggaus,  and  had 
no  knowledge  of  any  arrangements  between 
said  Lee  Hnggans  and  Us  father  by  wbich  said 
bnsiness  was  to  be  eonducted  by  said  father, 
but  entered  into  said  contract  of  guaranty  be- 
lieving tKat  said  contract  had  been  parsonally 
executed  by  the  said  Lee  Buggans  and  that 
said  business  was  to  be  conducted  by  the  said 
Lee  Huggans,  and  that  the  defendants  did  not 
consent  to  or  acquiesce  in  the  conduct  of  said 
business  by  the  said  Sanford  B.  -Huggans,  then 
your  verdict  should  be  for  the  dafendants." 

£1]  This  liHtmctlini  states  the  law,  for  by 
the  eontnuit  of  snretydiip  Is  meuit  that  the 
obltgatiod  ot  a  surety  must  not  be  extended 
to  any  other  subject  or  to  any  other  person. 
21  R.  G.  L.  976,  i  28 ;  Curtln  V.  AtklnsoD,  36 
Neb.  110,  64  N.  W.  131. 

It  is  ccmtended  also  that  ^e  father  was 
simply  the  agent  of  the  son,  and  that  there- 
fore the  sureties  were  bound  by  the  acts  of 
such  agept. 

The  extent  of  a  surety's  liability  Is  strictly 
limited  to  that  assumed  by  the  terms  of  his 
contract.  For  Instance,  if  responsible  for 
one  person  only,  he  cannot  be  held  for  a  de- 
fault of  a  Arm  of  which  such  perscm  is  a 
member.   32  Oye.  109. 

[2]  The  burden  of  showing  that  Lee  Hug- 
gans ratified  the  acts  of  his  father  was  upon 
the  appellant  Thla  would  have  required 
evldtmce  eAiowIng  that  the  son  adopted  the 
acta  of  his  father  with  full  knowledge  of 
what  had  been  done  In  his  name  and  on  his 
behalf.  It  would  not  suffice  to  show  that  the 
prindpal  omitted  to  make  Inquires  or  might 
have  learned  the  facts  by  dlllgenee;  2  C.  J. 
928.  I  676. 

The  question  of  agency  was  fairly  submit 
ted  to  the  Jury,  which  found  that  Lee  Hug- 
gans had  never  authorized  his  father  to  act 
as  his  agent. 

The  evidence  smtalns  the  verdict  of  the 
Jury,  and  no  errors  of  law  are  found  In  the 
instructions.  Jndgmat  of  the  district  court 
Is  therefore 

Affirmed. 


FRED  P.  SHIELDS  CO.  T.  CHICAGO  k  N, 

W.  RY.  CO.   (No.  21916.) 

(Sopreme  Court  of  Nebraska.   Jan.  13,  1^2.) 

(Syliahut  Itf  the  Court.) 

Carriers  «=>9f— RsfasaJ  of  oarrlor  to  deilvsr 
to  ooRslgnee  except  on  algnlag  oortala  receipt 

held  conversion. 
An  electric  motor  was  delivered  to  a  car- 
rier for  shipment  and  a  bill  of  lading  issued 
by  the  carrier  acknowledging  that  it  was 
received  in  good  condition.  When  it  reached  its 
destination  it  was  found  to  be  damaged. 
Whether  the  damage  occurred  before  or  after 
the  carrier  received  the  motor  was  In  Aspnte. 
The  consignee  demanded  the  motor  and  olfercd 
to  receipt  for  it,  but  the  carrier  dedined  to 
deliver  it  to  consignee  unless  the  latter  would 
sign  a  receipt  with  a  notation  thereon  that  it 
was  turned  over  to  consignee  in  good  condition 
except  "old  break."  Consignee  refused  to  sikd 
such  receipt,  ifeld,  that  the  refusal  of  the 
carrier  to  deliver  the  motor  to  consignee  un- 
less he  would  sign  a  receipt  worded  aa  above 
was  unreasonable  and  constltnted  a  conversion 
of  the  motor. 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Bedick,  Judge. 

Action  by  the  Fred  F.  Shields  Company 
against  the  Chicago  &  N(»t3iwestem  Railway 
Company.  From  a  Judgment  ot  diamissal, 
plaintiff  appeals.  Reversed  and  remanded. 

Montgomery,  Hall  A  Young  and  Vincent  C 
Hascall,  all  of  Omaha,  for  appellant 

Wymer  Dreseier  and  Rob^  D.  Nedy,  both 
of  Omaha,  and  Paul  S.  Topping,  of  Nebraska 
City,  for  appellee. 

Heard  before  MORRISSBY,  a  J.,  and 
FLANSBURG  and  ALDRICH,  JJ.,  and 
MOBMINQ.  and  HOSTETLEE.  District 
Judges. 

HORNING,  District  Judge.  Aotkn  fot 
conversion  of  an  ^ectrlc  motor.  Oa  motion 
of  defendant,  at  the  dose  of  plaintiff's  evi- 
dence, the  court  discharged  the  Jury  and 
dismissed  the  action.   Plaintiff  appealed. 

The  questicui  for  dedidcm  is  wbeth^  or 
not  plaintiff's  evidence  was  suffident  to  take 
Uie  case  to  the  Jury.  Pl^ntUTs  business 
IHredecesBor  and  assignor  Aipped  the  motor 
In  question  to  Cedar  Rapldi^  Iowa,  to  be 
used  in  connection  wlQi  seme  cmstnictlon 
work  at 'that  point  It  was  found  that  the 
motor  was  not  suitable  fer  the  dectile  car< 
rent  used  at  Cedar  Rai^di^  and  it  was 
shipped  back  to  the  owner  at  Omaha  over 
defendant's  raUway.  When  it  was  ddlrered 
to  the  defendant  ccHupany  at  Cedar  Ra^de 
for  such  return  shipment,  defendant  issued 
a  bill  of  lading  acknowledging  that  It  wss 
received  in  good  condltloD.  When  the  motor 
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urlred  at  Omaha,  the  conslKiiee  called  fnr 
It  at  deCendant's  frei^t  d^ot  and  found 
tbat  a  marble  top  and  soma  ot  the  wiring 
were  brokoiL  A  difference  ot  opinltm  arose 
between  ctmslgnee  and  defendant's  fr^bt 
agent  as  to  whettier  the  injury  to  the  motor 
vaa  eld  or  of  recent  occurrence.  Consignee 
demanded  the  motor  and  offered  to  rectipt  tor 
it,  but  def^dant^B  ageat  dedlned  to  permit 
bin  to  take  the  motor  onleas  be  would  sign 
a  recdpt  for  It  with  a  notation  thweon  that 
It  was  In  good  oondltlon  ttcevt  "old  break." 
Condgnee  refused  to  sign  a  receipt  wltli  a  no- 
tation thereon  tbat  the  break  was  an  "old 
break,"  and  1^  the  mcAor  with  defoidant 
As  successor  in  business  and  by  assignment 
from  the  consignee,  idialnttff  became  the 
owner  of  the  present  canse  ot  action  and  in- 
stituted this  salt  to  recover  from  dtfendant 
the  value  of  said  motor,  on  the  theory  that 
the  refusal  to  turn  it  over  to  the  consl^ee, 
unless  the  consignee  would  sign  a  receipt  In 
the  form  indicated,  constitnted  a  ontversion 
of  the  motor. 

The  delivery  of  the  motor  to  the  defend- 
ant at  Cedar  Bapids  In  good  condition,  as 
stated  In  the  bill  of  lading,  and  its  arrival 
Id  Omahe  in  bad  condition  made  out  a  prima 
fade  case  against  the  carrier  thsft  the  Injury 
was  caused  by  Its  negligence,  and  cast  the 
bard^  upon  defmdaut  to  show  that  the 
damage  was  the  result  of  causes  which 
woold  exempt  the  latter  fnwa  liability.  Wa- 
bash  R.  Ca  t.  Sharpe,  76  Neb.  424,  lOT  N. 
W.  758,  124  Am.  St.  Rep.  823.  In  the  event 
of  a  suit  by  the  consignee  against  the  Car- 
rie for  damage  resulting  from  Injury  to  the 
motor,  the  presumption  that  the  Injury  was 
the  result  of  the  carrier's  negligence  was  a 
valuable  right  In  favor  of  the  consignee  of 
whldi  the  carrier  could  not  rightfully  de- 
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prlve  him  by  InidBtliq;  upon  his  signing  a 
receipt  so  worded  as  to  destroy,  or  materi- 
ally weaken  it  Whether  the  injury  to  the 
motor  was  of  recent  origin  or  of  long  stand- 
ing would  have  an  important  bearing  upon 
the  liability  of  tbe  carrier  in  the  event  of  a 
suit  to  recover  damages  for  such  Injury. 
The  age  of  tbe  break  was  in  dispute,  and  the 
refusal  of  the  defendant  to  deliver  the  motor 
to  the  consignee  without  a  receipt  from  the 
latter  admitting  that  the  Injury  complained 
of  was  an  "old  break"  was  unreasonable. 
In  law,  it  amounted  to  a  refusal  to  deliver 
the  motor  upon  demand,  and  entitled  [daln- 
tlff  to  recover  it  by  replevin  or  to  sue  for  Its 
otmversion  and  recover  Its  value.  Dobbins  v. 
Delaware,  I*  &  W.  R.  Co.,  1T7  App.  Dlv.  132, 
163  M.  T.  Supp.  849;  Loeffiler  v.  Keokuk 
Northerp  Line  Packet  Co.,  7  Mo.  App.  185; 
Christian  v.  Vint  Dlv.  St  P.  &  P.  B.  Co., 
20  Ulnn.  21  (GU.  12);  SheUenberg  v.  Fre- 
mont B.  &  U.  V.  It  Co..  45  Neb.  487.  63 
W.  868.  60  Am.  St  Rep.  561 :  Moss  t.  Marks, 
70  Neb.  701.  07  N.  W.  1031. 

The  court  having  dlE^sed  of  the  case 
adversely  to  plaintiff  upon  plaintiff's  evi- 
dence alone,  we  are  under  the  necessity  ot 
assuming,  for  the  purpose  of  disposing  of 
this  appeal,  tbat  the  plaintiff's  version  of  the 
transactl<Hi  rdUiting  to  tbe  form  of  the  re- 
ortpt  demanded  Is  true.  Assuming,  as  we 
must  that  the  rec^pt  demanded  was  in  the 
form  indicated  In  plaintiff's  testimony,  we 
feel  impelled  to  hold  tbat  the  trial  court 
erred  In  taking  the  case  from  the  jury  and 
dismissing  tbe  action. 

The  judgment  of  tbe  lower  oourt  Is  re- 
versed and  eavse  remasded  tax  furthw  pro- 

Reversed. 
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FIRST  STATE  BANK  OF  WHITMAN  v.  IN- 

GRUM  «t  tl.    (No.  21851.) 

(Sapreme  Court  of  Nebraska.   Jam  13,  1922.) 

(Syllahua  fty  the  Oourt.) 

1.  Process  «=:9]9— Venae  «=322([)— Transi- 
tory aetloo  may  be  brought  against  two  de- 
fendants lolntly  llaMe  In  any  county  where 
one  of  them  may  be  served  with  summons, 
and  sumnons  may  Issue  to  other  oonnty. 

A  transitory  action  may  be  bronght  againat 
two  defendants  jointly  liable  in  any  county  in 
the  state  where  one  of  the  defenduits  may  be 
served  with  summons,  even  though  neither  de- 
feodant  is  a  resident  of  that  county,  and  there- 
upon jurisdiction  over  the  other  dtitendant  may 
be  acquired  by  Bummons  served  npon  him  lit  the 
county  of  his  residence. 

2.  Process  «»I20— One  defeadaat  oaniot  elalm 
privilege  of  aixeiiptloa  froM  uhriom  for  a 
oodflfMdut. 

Where  an  action  {>  commenced  against  two 
defendants  to  enforce  a  Joint  liability  In  a  coun- 
ty in  which  neither  defendant  resides,  and  one 
of  the  defendants  is  served  in  that  county  and 
the  other  in  the  county  of  his  residence,  the 
latter  cannot  oust  the  court  of  jurisdiction  over 
him  by  reason  of  the  fact  that  the  defendant 
who  was  served  in  the  county  where  the  suit 
is  pending  was  at  the  time  exempt  from  the 
service  of  sammons  because  he  was  then  in  cus- 
tody of  the  sheriff  and  had  been  brought  into 
and  was  held  In  ttiat  conn^  solely  as  a  witness 
in  certain  criminal  actiraa  there  pending,  since 
such  exemption  was  a  personal  privilege  which 
the  defendant  so  served  could  urge  or  not  as  he 
saw  fit,  and  his  codefendant  could  not  claim 
the  privilege  for  him. 

3.  Appeal  and  error  ^»30l— Error  la  Intrao- 
tlOB  must  be  ladaded  la  matioa  for  aew  trial, 

"Error  alleged  in  an  inatmcCion  to  the  Jury 
must  be  called  to  the  attention  of  the  trial 

court  in  the  motion  for  a  new  trial  before  it 
will  be  considered  by  this  court."  Stevenson 
V.  Omaha  Tranater  Co.,  87  Neb.  794. 128  N.  W. 
B03. 

Appeal  from  District  Court,  Hookn  Coun- 
ty; E.  P.  Clements,  Jndge. 

Action  by  the  First  State  Bank  of  Whlt^ 
man  against  Jesse  Ingnim  and  another  for 
damages  for  fraud  and  conspiracy.  Verdict 
and  judgment  against  both  defendants,  and 
the  defendant  Ghauncey  A.  Snyder  alone  ap- 
peftlfl.  Atflrmed. 

Geo.  W.  Wertz,  of  Schuyler,  for  appellant 
Wm.  C.  Heelan,  of  Valentine,  and  Hortb 
ft  Ryan,  of  Grand  Island,  for  ai^ellee. 

Heard  before  MORRISSET,  C.  J.,  AL- 
DRICH,  and  FLANSBURG,  JJ.,  and  HOS- 
TETLER  and  MORNING,  District  Judges. 

MORNING.  District  Judge.  The  First 
State  Bank  of  Whitman  brous^  this  action 


In  the  district  court  tat  Hoolnr  coontr 
against  Jesse  Ingram  and  Ghauncey  Snjder 
to  recover  damages  for  fraud  and  conspiracy. 
ThiSie  was  a  verdict  and  Judgmeot  against 
both  defradants,  and  Snyder  appeals  to  this 
court 

Appellant  contends  that  Qie  district  court 
for  Hooker  countr  did  not  aoqutara  Juris- 
diction over  him  by  swice  of  summons  upon 
him  in  Colfax  county,  whoe  btf  resided.  like 
circumstances  relative  to  the  matt«  ot  serv- 
ice were  not  sndi  as  to  enable  Snyder  to 
raise  Che  Jurisdictional  Question  by  special 
appearance  and  the  matter  was  propttly  pre- 
srated  and  preserved  in  his  answer. 

It  iwpears  that  Snyder  held  a  note  fax 
98,000  against  Ingram,  which  was  secured 
by  a  chattel  mortgage  upon  '64  bead  nt.  In- 
gram's cattle.  When  said  note  matured  Sny- 
der called  upon  Ingram  for  paymmt,  and 
the  latter  not  then  b^ng  able  to  pay,  Snyder 
offored  to  reduce  ttie  indti}fedne8S  to  $2,900 
if  Ingram  would  borrow  the  money  elsewhere 
and  liquidate  tbe  ottligatlon.  Ingram  and 
Snyder  called  tuwn  tiie  pifi'^HW  bank,  and 
Ingram  borrowed  from  the  bank  |2,900  with 
which  to  pay  Snyder's  mortgage^  and  gave 
as  security  a  chattel  mortgage  upon  82  head 
of  cattle,  intruding  those  described  in  the 
Snyder  mort^ige.  The  92^00  thus  borrowed 
was  paid  to  Snydcx  in  satisfaction  of  lUs 
note  against  Ingram.  When  the  bank's  mort- 
gage matured  it  waa  necessary  for  the  bank 
to  look  to  the  security,  and  it  then  learned 
that  Ingram  had  included  in  the  mortgage  a 
large  number  ot  cattle  which  he  did  not  own 
and  which  in  fact  had  no  real  existence.  The 
theory  upon  which  the  bank  recovered 
agaibut  the  defendants  was  that,  whm  Snyder 
called  upon  Ingrum  for  the  collection  of  the 
$3,000  mortgage  which  the  former  upon 
Qie  latter'a  cattle,  he  learned  that  his  secu- 
rity was  inadequate  because  Ingrum  did  not 
have  the  number  of  cattle  spedfled  in  the 
mortgage^  and  that,  thereupon,  the  two  de- 
fendants altered  into  a  fraudulent  ccmqdr- 
acy  whereby  they  were  to  induce  the  bank 
to  loan  to  Ingrum  the  funds  to  pay  die  Sny- 
der mortgage  by  overstating  the  number  of 
cattle  wtdch  Ingrum  actually  had  and  1^  the 
execution  of  a  mortgage  by  Ingrum  upon  a 
large  number  of  cattle  which  he  did  not  own, 
and  that  this  conspiracy  was  efttetually  car- 
ried out  and  the  loan  from  the  bank  pro* 
cured  thereby.  Ingrum  admitted  the  fraud 
and  was  the  chief  witness  on  behalf  of  plain- 
tiff to  prove  the  participation  therein  by 
Snyder.  There  is  eridoice  in  the  record 
amply  sufficient  to  Justify  the  Jury  In  finding 
that  Snyder  was  a  party  to  the  fraud.  In 
passing  npon  the  Jurlsdlctioual  question, 
therefor^  the  action  must  be  viewed  as  <me 
Instituted  and  successfully  maintained 
against  the  two  defendants  as  Joint  tort- 
feasors. At  the  time  of  procuring  the  loan 
from  the  bank  Ingrum  reslt^  with  his  wife 
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upon  a  r«ited  farm  In  Hooker  connty,  but, 
having  become  implicate  in  other  transac- 
tions of  a  criminal  nature,  he  left  said  coun- 
ty to  ftTOid  arreat  shortly  thereafter,  and 
did  not-  again  return  for  four  or  five  months, 
when  he  was  brought  back  by  an  officer  to 
answer  to  a  charge  o£  cattle  stealing,  to 
which  he  ptaided  guUty  and  was  committed 
to  the  state  penitentiary.  Soon  after  he  left 
Hooker  county  Ingnim's  wife  broke  up  hoa^ 
keying,  sold  the  household  goods  and  some 
other  i)er8osal  effects,  started  suit  for  a  di- 
vorce and  then  went  to  the  home  of  her 
father  In  Wyoming,  where  she  has  since  re- 
sided. 

[1]  While  Ingrum  was  an  Inmate  of  the 
praitentlary  he  was  taken  to  Hooker  county 
in  custody  of  the  sheriff,  at  the  request  of 
the  county  attorney,  to  give  testimony  on  be- 
half of  the  state  In  some  criminal  actions 
there  pending,  and  while  be  was  thus  In  cus- 
tody in  said  county  as  a  witness,  and  for  no 
other  purpose,  this  action  was  started,  sum- 
mons was  served  upon  him  In  that  county, 
and  a  summons  for  ^mwAnt  Snyder  was 
issued  to  the  sheriff  of  uniaz  bounty,  where 
Snyder  resided,  and  served  upon  the  latter 
in  that  county.  It  Is  the  Contention  of  Sny- 
der that  neither  he  nor  Ingrum  resided  In 
Hooker  county  at  the  time  this  suit  was 
started,  and  that,  since  Ingrum,  when  served 
with  summons  in  that  county,  was  In  the  cus- 
tody of  the  sheriff  and  being  held  in  said 
county  at  the  time  as  a  witness,  he  was  ex- 
empt from  service,  and  that  service  had  upon 
Ingrum,  under  the  drcumstanc^  was  not 
^ectlve  to  authorize  service  upon  Snyder  In 
Colfax  county. 

It  is  conceded  that  this  action  la  one  fall- 
ing within  section  7620,  Rev.  St  1913,  which 
reads: 

"Every  other  action  mast  be  brought  in  th« 
county  in  which  the  defendant  or  some  one  of 
the  defendants,  resides  or  may  be  summoned." 

[2]  The  question  whetlier  or  not  Ingrum 
was  a  resident  of  Hooker  county  at  the  time 
he  was  served  with  summons  Is  Involved  In 
doubt;  but,  as  we  do  not  consider  it  de- 
cisive of  the  Jurisdictional  qneetloB  presoit* 
ed,  we  do  not  feel  called  upon  to  pass  upon 


it,  nor  to  decide  whether,  under  the  cir- 
cumstances, the  question  was  one  for  tbe 
court  qr  for  the  jury.  Actual  serrlce  was  had 
upon  Ingrum  In  Hooker  county.  He  was  In 
a  position,  at  tbe  time,  to  claim  exemption 
from  such  service  had  he  seen  Qt  to  do  so. 
He  made  no  such  claim,  but,  on  the  contrary, 
signed  a  document,  immediately  after  the 
summons  was  served,  whereby  be  entered  his 
voluntary  appearance  In  the  action,  and  this 
was  at  once  filed  with  the  clerk  of  the  court. 
The  exemption  from  service  which  he  might 
have  urged  was  a  i>ersonal  privilege  which  he 
alone  could  claim,  and  he  had  the  right  to 
waive  It  21  R.  C.  L.  1311,  S  67 ;  Peters  v. 
League,  13  Md.  58,  71  Am.  Dec.  622;  Thorn- 
ton V.  American  Writing  Machine  Co.,  83 
Ga.  288,  9  S.  E.  679,  20  Am.  St  Rep.  320; 
Frentis  v.  Commonwealth,  6  Rand.  (Va.)  697, 
16  Am.  Dec.  782;  Massey  v.  Colvllle,  45  N.  J. 
Law,  119,  46  Am.  Rep.  754;  Thompson  v. 
Michigan  Mutual  Benefit  Ass'n,  52  Mich.  522, 
18  N.  W.  247. 

The  action  was  rightly  brought  against 
Ingrum  In  Hooker  county,  and,  being  one 
to  enforce  a  joint  liability  against  the  two 
defendants,  It  was  proper  to  issue  summons 
for  Snyder  to  the  sheriff  of  Colfax  county 
and  to  serve  the  same  upon  him  in  that  coun- 
ty. Rev.  St  1913,  i  T627;  Ayree  v.  West 
86  Neb.  297, 125  N.  W.  683;  Wood  t.  Garter, 
67  Neb.  183,  93  N.  W.  158. 

The  failure  of  Ingrum  to  object  to  the 
Jurisdiction  of  the  court  over  him  and  his 
affirmative  act  of  entering  his  volimtary  ap- 
pearance to  tbe  action  constituted  neither 
fraud  nor  collusion  as  against  his  codefend- 
ant  Snyder.  Ingrum  owed  no  duty  to  Sny- 
der to  claim  exemption  from  service  of  sum- 
mons upon  him  in  Hooker  county,  in  order 
to  oust  the  court  of  jurisdiction  over  the 
person  of  Snyder.  It  follows  that  the  court 
had  Jurisdiction  over  both  defendants. 

[S]  The  giving  of  instruction  No.  12i|^  Is 
here  assigned  as  error,  but  tills  waa  not 
complained  of  in  the  motion  for  a  new  trial 
and  it  cannot  be  considered  here.  Steven- 
son V.  Omaha  Transfer  Co.,  87  Neb.  794, 
128  N.  W.  503. 

The  judgmoit  of  the  lower  court  is  af- 
flrmeO. 
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NEEOHAM  V.  STATE.   <No.  22019.) 
(Supreme  Court  of  Nebraska.  Jan.  IS,*  1922.) 

fSvllabu*  ht  the  Court.) 

Mualelpal  corporations  «=3707— Convtetloa  for 
driving  automobile  while  Intoxicated  not  sus- 
tained. 

Evidence  examined,  and  held  Insufficient  to 
eatabUsh  Judgment  of  goUt 

Error  to  District  Ciourt,  DongUa  Oonnty; 
Troup,  Judge. 

E.  B.  Needbam  wa«  omvicted  of  driving  an 
automobile  In  a  dangerous  manner  wblle  In- 
toxicated, and  be  brings  error.  Reversed. 

Frodeuburg  &  Mattbews,  of  Omaha,  for 
^alntUE  in  raxor. 

Clarence  A.  Davis,  Atty.  Gen.,  for  the 
State. 

Heard  before  MORRISSEY,  C.  J.,  ROSE 
and  ALDRICH,  JJ.,  and  HOBART  and 
FAINE,  District  Judges. 

ALDRIGH,  J.  Tbls  la  an  appeal  by  Bi  B, 
Needham,  of  Omaha,  from  a  Judgment  of 
the  district  court  for  Douglas  coonty,  where- 
in be  was  convicted  of  driving  an  automobile 
in  a  dangerous  manner  wlille  intoxicated, 
contrary  to  the  ordinances  of  the  city  oX 
Omaha.  He  was  sentenced  to  Imprisonment 
in  the  county  Jail  for  a  term  of  15  days. 

The  evidence  of  the  state  consists  of  the 
testimony  of  Officer  Bevers,  "nho  made  the 
arrest,  the  testimony  of  Sergeant  Wheeler, 
who  was  acting  captain  at  the  police  station, 
and  that  of  Dr.  Shook,  the  police  surgeon 
who  examined  defendant  several  hours  after 
the  arrest.  Officer  Rovers  took  the  defendant 
in  charge  for  an  Infraction  of  the  traffic  rules 
In  falling  to  obey  a  signal  glvoi  by  him  at 
a  street  intersection.  -  Revers  said  that  the 
defendant  did  not  drive  the  car  in  a  straight 
line  on  the  way  to  the  station.  This,  he  tes- 
tified, was  the  only  indication  he'  observed 
that  defendant  was  drunk.  Sergeant 
Wheeler  was  acting  captain  when  the  de- 
fendant was  brought  to  the  station.  From 
bis  testimony  we  understand  that  defendant 
was  first  booked  under  the  charge  of  reckless 
driving.  A  $50  bond  was  glv«t  and  defend- 
ant was  permitted  to  drive  away  in  his  car. 
About  two  hours  later,  according  to  Wheeler's 


testimony,  the  defendant  came  back  to  the 
police  station  in  an  pngry  mood  and  exhibited 
signs  of  Intoxication.  At  that  time  Dr.  Shook 
was  called  to  examine  the  defendant.  His 
testimony  is  to  the  effect  that  defendant  had 
been  drinking,  but  not  enough  to  interfei^ 
with  his  driving  an  antomoblle.  Serseani 
Wheeler  then  added  the  cnarge  of  drunk^ness 
to  the  charge  of  reckless  drivins.  Tlie  bcmd 
was  increased  to  fSOO. 

Opposed  to  this  evidence  of  the  state  is 
defendant's  testimony  In  which  be  denies 
drinking  any  Intoxicating  liquor  that  day. 
Mr.  Brenner  testified  that  he  saw  d^rad- 
ant  in  the  morning  and  again  about  4  o'clock 
In  the  afternoon,  and  that  be  was  perfectly 
sober  at  that  time.  This  was  Just  a  few  min- 
utes before  tbe  arrest  by  Officer  Bevns.  Mr. 
Brenner  also  testified  that  he  drove  lu»ie 
from  the  police  station  with  defendant,  but 
did  not  see  blm  ezUblt  any  evidence  of  in- 
toxication. This  was  after  d^mdant  had 
been  to  the  station  tiie  second  time. 

In  our  opinion  tl|l^te  has  failed  to  prove 
a  case  against  tl^3efaidant  In  Qds  con- 
nection it  is  noticwne  that  the  police  officers 
allowed  defendant  to  go  at  large  and  bandte 
his  own  automobile.  It  la  significant  that  Dr. 
Shook  was  at  tbe  station  when  defendant 
was  brought  in  by  Officer  Revers.  Sergeant 
Wheeler  testified  that  it  was  the  custom  to 
call  tbe  police  surgeon  when  an  arrested  man 
was  suspected  of  intoxication.  Why  was  Dr. 
Shook  not  called  to  examine  defendant  when* 
he  was  at  the  police  station  the  first  time. 
The  casuist  may  analyze  and  dissect  to  his 
heart's  content;  he  cannot  show  this  man 
was  under  the  Improper  infiuence  of  liquor. 
In  opposition  to  tbe  state's  evidence,  tbe  de- 
fendant positively  swears  he  had  not  touched 
a  drop  that  day,  and  he  is  corroborated  by 
certain  circumstances.  In  addition,  we  have 
the  evidence  of  the  witness  Brenner,  who  tes- 
tified that  he  saw  defendant  In  the  forenoon 
and  that  defendant  took  Mrs.  Brenner  down 
town  about  4  o'clock ;  that  he  was  duly  sober 
and  stralgfatforward,  and  was  amply  able  to 
drive  his  car.  In  this  he  Is  corroborated  by 
the  state's  witness,  Dr.  Shook,  who  said  de~ 
fendant  was  capable  of  driving  a  car. 

It  Is  plain,  then,  that,  taking  all  of  the  cir- 
cumstances into  consideration,  the  state  lias 
fiilled  to  make  a  case.  Tbe  evidence  is  not 
dear  and  satisfactory.  For  these  reaaons, 
we  are  therefore  led  to  reverse  this  case. 
Revised. 
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URBAN  V.  NOVOTNY.    (No.  2198.) 

(Supreme  Court  of  Nebraska.   Jan.  13.  1922.) 

AppMd  ud  MTor  «Es>l003— Variict  for  MMi- 
ant  Id  dl8reB«rd  of  naterial  facts  will  be  set 

aside. 

Plaintiff  brought  an  action  to  recover  for 
personal  injuriea  arising  from  an  assault  made 
upon  him  by  defendant.  The  jury  dearly  dis- 
regarded the  material  facta  in  eWdence  and 
found  for  defendanL  It  followa  that  the  rer- 
dfct  must  be  set  aaide. 

Appeal  from  District  Osart.  Valley  Coun- 
ty;  E.  P.  dements,  Judge. 

Action  Charles  Urban  against  Josepb  M. 
Novotny.  JndgDMot  for  dtfendant,  and 
plaintiff  appeals.  Reversed  and  remanded. 

Davis  &  Davis,  of  Ord,  for  antellant 
Munn  &  Norman,  of  Ord»  for  appellee. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  and  BI«AGKI«ED6£  and  TEWELL,  Dis- 
trict Judges. 

DEAN,  J.  Plaintiff  brought  this  action  to 
recover  for  personal  Injuries  resulting,  as  al- 
leged, from  an  unprovoked  assault  by  defend- 
ant. The  verdict  and  Judgment  were  for  de- 
fendant, and  plaintiff  appealed. 

Tho  sole  ijuestlon  before  us  is  whether  the 
verdict  is  supported  by  the  evidence;  A  re- 
view of  the  record  discloses  substantially 
these  fbcts:  The  altercation  took,  place  Au- 
gust 5,  1020,  on  a  farm  where  plaintiff  and 
defiendant  where  assisting  a  neighbor  to 
thresh.  AJbout  the  noon  hour  plaintiff  re- 
marked to  defendant  Oiat  a  relative  of  his 
owed  him  a  smiUl  sum  of  mon^  .for  worlc 
performed  for  which  he  was  never  paid. 
That  evoiing  defradant,  in  the  presence  of 
some  members  of  the  threshing  crew  and  be- 
fore they  left  the  field,  toolc  exceptions  to 
plalnttfTs  statement  about  his  relative  and 
the  assault  followed. 

It  is  clearly  established  that  for  several 
years  before  the  assault  plaintiff  had  been 
under  treatment  for  a  serious  affection  of  the 
bones  of  bis  right  arm  and  shoulder  and  that 
he  had  only  a  partial  use  of  that  arm.  A 
physician  testified  that,  about  a  year  before 
the  trial,  upon  examination,  be  found  the 
bones  of  the  arm  were  "rarefied,  porous;" 
that  "the  humerus,  upper  arm,  anchyiosed  to 
the  scapula,  that  is,  grown  together,  and  giv- 
ing him  considerable  i>ain  at  times." 

With  respect  to  the  facts  immediately  at- 
tending the  assault,  plaintiff  testified  that  the 
d^endant  approached  him  at  about  sundown 
and  said  he  was  "going  to  beat  him  up,"  or 
words  to  that  effect,  because  of  what  he  hsd 
said  about  his  relative  at  the  noon  hour,  and 
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that  he  then  seized  him,  knocked  him  down 
twice,  and  held  him  down  and  choked  him 
and  twisted  his  crippled  arm  and,  while  in 
this  helpless  position,  be  pressed  one  or  both 
of  his  knees  against  his  right  side  so  that  his 
ribs  were  almost  fractured.  From  the  beat- 
ing he  said  he  became  side  and  his  lungs 
bled. 

Two  or  three  eyewitnesses  corroborated 
plalntifTs  evidrace.  One  said  that,  after  the 
beating,  plaintiff  was  seated  iad  spitting 
blood,  and  that  be  never  saw  him  do  any 
work  on  his  place  after  Oie  injury,  though  he 
lived  Just  across  the  road  from  him.  Another 
testified  that  defendant  seized  plalntifTs  sus- 
penders and  his  collar  band  and  struck  him, 
and  when  he  fell  he  dioked  him  and  pressed 
on  him  with  his  knees  and  twisted  his  lame 
arm;  that  one  of  the  threshing  crew  tried  to 
loosen  defendant's  hold  on  plaintiff,  "but  he 
couldn't  tear  him  off  and  he  was  lifting  both 
from  the  ground."  Another  testified  that  aft- 
er the  assault  he  assisted  .plaintiff  to  the 
farmhouse  on  the  premises  and  that  he  was 
so  weak  he  could  hardly  walk.  He  said  that 
plaintiff  "was  slotting  blood  right  along," 
and  that  bis  handkerchief  was  covered  with 
blood. 

From  the  farmhouse  plaintiff  was  ranoved 
that  evening  to  a  hoqiltal  at  Ord,  where  he 
remained  eight  days.  'He  was  then  taken  to 
bis  home,  where  he  was  c<ni  fined  to  his  bed 
about  a  month.  Froni»August  S,  1920,  to  the 
time  of  the  trial  In  November,  plaintiff  was 
unable  to  do  any  work.  He  was  treated  by 
two  physicians  at  the  hospital  and  for  a  con- 
siderable-time  by  one  or  both  of  them  after 
he  returned  to  his  borne  from  the  hospital. 
The  doctors  said  that  he  suffered  such  pain 
at  times  that  he  could  not  sleep  and  that,  in 
order  to  obtain  relief,  it  became  necessary  to 
administer  anodynes.  The  physician  who  ex- 
amined plaintiff  the  evening  of  the  assault 
found  abrasions  of  the  skin  on  the  chest, 
blood -spitting  and  rales  In  the  lungs  and 
some  effusion  of  serum  or  blood.  The  bleed- 
ing was  attributed  to  contusions  on  the  chest. 

At  the  hospital  plalntlflTs  temperature  In- 
creased about  a  degree  and  a  half  above  nor- 
mal and  he  suffered  much  pain  for  three 
or  four  weeks.  The  medical  treatment  con- 
tinued until  the  time  of  the  trial.  It  also  ap- 
pears from  the  evidence  of  one  of  the  doctors 
that  tbe  soreness  and  abnormal  condition  of 
the  patient  would  probably  continue  for  sev- 
eral months  so  that  he  would  be  prevented 
from  doing  ordinary  farm  work.  In  his  opin- 
ion tbe  doctor  said  that  the  t>eatlng  would  be 
apt  to  bring  on  a  recurrence  of  the  trouble 
in  the  arm  and  that  It  could  only  be  Used  with 
great  care.  The  bills  of  two  of  the  physicians 
approximated  $75  each. 

D^endant  admitted  that,  before  the  alter- 
cation, he  knew  the  crippled  condition  of 
plalntifTtf  right  arm.    He  denied  that  he 
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struck  plaintiff,  denied  that  he  threw  him 
down,  and  denied  that  be  pressed  blm  with 
his  knees,  but  before  the  close  of  his  testi- 
mony he  made  these  material  admissions: 

"Q.  Yon  had  bold  of  bim  first  by  the  sblrt? 
A.  Tea;  between  the  suspenders,  and  be  jerk- 
ed looBe.  *  *  *  Q.  Yon  grab  him  again? 
A.  Yes.  Q.  And  got  him  by  -the  suspenders? 
A.  Tes,  sir.  Q.  He  stumbled,  you  think,  and 
fell?  A.  I  don't  know  exactly  how  he  come 
down.  Q.  "iou  came  down  on  top  of  him?  A. 
I  was.  on  my  feet  aside  of  bim,  he  was  down 
and  I  on  my  feet  aside  of  him  holdiiv  him 
right  along.  *  *  *  Q.  And  yon  held  him 
down  there?    A.  Yes." 

Defendant  denied  that  he  was  on  his  knees. 
He  said  that  plalutitt  kicked  at  him,  and  that 
to  protect  himself  be  "kept  this  here  knee 
right  up  against  his  foot,"  and  that  he  had 
his  knee  by  his  side.  He  further  testified: 

"Q.  Well,  be  was  down  there  quite  a  little 
while?  A.  I  guesB  it  was  quite  a  while;  I 
don't  know  how  long  it  was.  *  *  *  Q.  As  a 
matter  of  fact  before  he  fell  down  or  before 
you  pushed  him  down  yon  held  him  up  against 
the  rack  there?  A.  I  .guess  there  ia  where  I 
got  the  second  bold  on  him.  Q.  By  tbe  rack? 
A.  By  tbe  rack.  Q.  That  Is  what  kept  bim 
from  running  off,  yon  held  him  np  against  the 
rack?   A.  I  guess  so." 

The  sq;mrator  tender,  called  on  tbe  part  of 
defendant,  tesUfled  tbA  he  was  on  top  of  the 
mftchfne,  and  that  defendant  "kind  of  Jump- 
ed at  blm  ^alntlfl)  and  graUied  another 
hold  and  throwed  him  to  the  ground  and  held 
him  there  some  time,  10  or  15  minutes."  An- 
other witness,  called  bj  defendant,  testified 
that  defendant  "grabbed  for  his  (plabitlfTs) 
suqtenders  and  beld  him  and  tore  his  shirt;" 
that  he  "got  bim  over  towards  the  hayradc 
and  held  him  there  a  little  while  and  Gharlie 
(plaintifl)  went  down  and  Joe  stood  tight 
over  him  and  hdd  him  down."  He  farther 
aaid  that  one  of  tbe  crew  "tried  to  get  Joe 
NoTotny  (defoadant)  to  let  bim  up  and  Joe 
wouldn't  do  it,  (HT  something,  I  dont  know." 

Defendant  argues  that  idalntiff  was  the  ag- 
gressor and  made  an  attact  on  him,  and  that 
he  used  no  more  force  than  be  bellered  was 
reasraifUtly  necessa^  to  repel  tbe  attadt  and 


that  all  of  his  efforts  were  directed  toward 
protecting  hlms^  from  i^alntiff*s  attempted 
assault.  The  evidence  does  not  suK>ort  the 
argoment  The  admissions  of  defendant,  and 
the  admissions  in  the  testimony  of  lUs  maCfe- 
rlal  witnesses,  as  shown  herein,  corroborate 
the  eridrace  of  plaintiff  with  respect  to  the 
assault.  When  ctmsldered  altogether  the  ev- 
id^ce  clearly  shows  that  plaintiff  more  than 
once  tried  to  make  an  escape  from  one  who 
was  intent  upon  giving  hhn  a  brutal  beating 
and  who  bad  it  in  his  power  to  do  so.  The 
evidence  of  defendant  himself  discloses  that 
plaintiff  "Jerked  loose,"  and  that'  he  again 
grabbed  him  and  held  him  down  "quite  a 
while,"  and  that  he  "got  the  second  bold  on 
him  by  the  rack,"  and  that  It  was  the  sec* 
ond  hold  whidi  kept  {Oalntlff  from  running 
away.  That  the  attach  upon  plaintiff  was 
the  result  of  sudden  passion  cannot  be  suc- 
cessfully interposed.  The  commonplace  re- 
mark, to  which  defendant  took  exception, 
was  made  at  or  about  the  noon  hour  and  the 
assault  did  not  take  place  until  the  sun  was 
going  down. 

True,  the  direct  testimony  of  nearly  all  of 
defendant's  witnesses  tends  to  corroborate 
the  assertion  of  defendant  in  his  direct  ex- 
amination, namely,  that  he  did  not  strike  or 
beat  the  crippled  plaintiff.  Bnt,  as  we  have 
seen,  the  admissions  by  defoidant  hlmstif  and 
the  admissions  of  the  witnesses  called  by  him, 
all  on  the  cross-examination,  i^lnly  disclose 
the  execution  of  a  poorly  concealed  purpose  to 
beat  and  bruise  the  idalntlff.  It  is  stron^^  ar- 
gued that  tbe  vwdlct  of  the  Jury  should  not 
be  disturbed.  But  the  elementary  rule  which 
defendant  invokes  is  not  apiOicable  to  (be 
facts.  The  erldence  of  the  three  i^ystdans 
is  such  that,  wbai  considered  wiOi  all  of  the 
other  evidence  In  tbe  case  no  other  oomduidon 
Is  permissible  than  that  plaintiff  was  the  vic- 
dm  of  a  superior  Iwutal  force  from  which  be 
tried  to  escape. 

For  some  reason  that  is  nndlsdosed  1^  tbe 
record  tbe  Jury  seem  to  have  disregarded  the 
evidenoB  with  respect  to  tbe  material  facts. 
Tbe  omclusion  Is  that  the  Judgm^t  roust  be, 
and  it  hereby  Is,  reversed  and  remanded  for 
further  proceedings. 

Bevttsed. 
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(Stqtreine  Court  ot  Nebraska, 


(Na.  21923.) 
Jan.  13,  1922.) 


(BvlUbiu  &y  t&«  Court  J 

Hlihways  «s»i84(4)— lastruotlon  m  to  viola 
tloa  of  law  as  to  autoMobilo  llghti  or  apood 
aa  consUtntlnB  aegllgoaoe  faold  arroaoouB. 

In  an  action  to  rocorer  for  injoriea  anataln- 
ed  by  coIliBion  witb  an  automobQe,  an  inatrnc 
tion  which  erroneonrij  states  the  speed  limit 
anthorized  by  law  for  a  motor  Tehicle  npon  ap- 
proaching anotber  vebiele,  and  states  that  the 
law  reqoirea  Ui^ts  to  be  exhibited  on  motor 
Tebidea  in  ose  during  the  period  from  one  boor 
after  sunset  to  one  faonr  before  Bunrise,  and, 
without  qualification,  informs  the  Jury  that  the 
faOare  of  any  person  operating  an  automobile 
upon  a  pubUo  highway  to  comply  with  any  of 
such  prOTisiona,  in  itself,  conatitutea  negligence, 
ia  erroneoos. 

Appeal  from  Dtatrlct  Court,  Cass  County; 
Begley,  Judge. 

Action  by  Edna  Taylor  against  John  Kou- 
kal  and  another.  Judgm^t  for  plaintiff, 
and  defendants  a]n>eal.  Beversed  and  ze> 
manded. 

D.  O.  Dwjet,  <tf  Flattamoutb,  for  appel- 
lants. 

W.  A.  Bobertaon,  ot  Flattamoath,  for  ap- 
pellee. 

Heard  before  MITTON,  DAT,  and  DEAN, 
JJ^  and  BLAOKLEDGE  and  TEWELL^  DlB- 
trict  Judges. 


6LACKLBDGE.  District  Judge.  PUlnttff, 
appellee,  sued  the  defendants,  upon  the 
grotind  of  negligence,  to  recover  for  person- 
al Injuries  sustained  by  the  colllBlon  of  an 
automobile  driven  by  one  of  the  defendants 
with  a  buggy  in  which  plaintiff  was  riding, 
and  recovered  a  verdict  and  judgment 

ITpon  the,  trial  there  was  testimony  given 
on  behalf  of  defendants  tending  to  prove  that 
the  lights  on  the  car  were  operating  when 
they  started  frmn  Plattsmouth  toward  de- 
fendants* borne,  a  distance  of  perhaps  three 
miles;  that,  when  about  half  the  distance 
had  been  traveled,  the  lights  failed  from 
some  unknown  or  unexplained  cause;  that 
the  driver  nnderto<A  to  repair  them  and  was 
unable  to  do  so;  that  it  was  about  as  far  to 
his  destination  as  to  return  to  Plattsmouth 
to  a  garage;  that  he  proceeded  homeward, 
driving,  as  be  claimed,  in  a  careful  manner; 
that  the  speed  of  the  car  when  without  lights 
was  about  ten  miles  an  hour.  There  was  eri- 
dCDce  of  others  tending  to  show  that  the 
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speed  of  the  car  on  part  of  the  journey — 
whether  while  the  lights  were  on  or  not  does 
not  clearly  appear— was  twenty  miles  an 
hour. 

The  trial  court  gave  an  instruction  to  the 
effect  that  It  Is  provided  by  the  laws  of  the 
state  that  one  operating  a  motor  vehicle  upon 
a  public  h^hway  upon  approaching  another 
vehicle  must  reduce  speed  to  a  rate  not  ex- 
ceeding eight  miles  an  hour;  also  in  such  in- 
struction stated  that  a  motor  vehicle  in  yse 
npon  a  public  highway,  between  one  hour 
after  sunset  and  one  hour  before  sunrise 
must  have  lights  exhibited  tbereon;  and  far- 
ther stating,  without  quaU£cati«i,  that  the 
failure  of  any  person  operating  an  automo- 
tdle  upon  «  public  highway  to  comply  with 
any  of  such  proTislcms  was  in  itself  negli- 
gence. 

In  80  far  as  it  states  the  statutory  speed 
Umit,  the  instruction  was  evidently  prepared 
with  reference  to  this  provision  of  section 
3049,  Rev.  Bt  1913,  which  fixed  the  same  sit 
the  rate  stated  in  the  Instruction,  and  the 
fact  was  overlooked  that  such  statute  had,  at 
the  time  of  the  drlal  and  of  the  Injury,  been 
superseded  by  diapter  222,  Laws  IMS,  fixing 
such  Umit  at.  ten  miles  on  hour.  In  view  of 
the  testinK»7  to  whl^  zefwoioe  Is  made, 
this  was  dearly  enoneom  as  to  tUs  danent, 
and  in  Chat  it  defesrmlned  as  a  nmtter  of  law 
the  n^lcenee  both  as  to  qpeed  and  U^ts, 
and  did  not  svbmit  the  sune  to  the  jury. 

mis  case,  in  the  partlcalars  stated.  Is 
ruled  by  the  cases  of  Stevens  v.  Luther,  lOS 
Neb.  181, 180  N.  .W.  87,  and  Dorrance  v.  Oma- 
ha &  O.  B.  Street  B.  Co.,  105  .Neb.  196,  180 
N.  W.  90,  whidi  in  fairness  to  the  trial  court 
it  should  be  stated,  were  decided  after  the 
trial  ot  the  instant  case.  In  the  case  last 
dted,  in  the  opinion  by  Letton,  J.,  it  is  said: 

"The  courts  are  hoftelessly  divided  npon  the 
question  whether  the  violation  of  a  statute  or 
ordinance  designed  for  the  protection  of  the 
public  constitutes  negligence  per  se,  or  is  only 
evidence  of  negligence,  or,  as  some  courts  hold, 
prima  fade  or  presumptive  evidence  of  negli- 
gence. Our  own  decisions  are  not  entirely  har- 
monious, but  in  Stevens  v.  Luther,  No.  21051, 
6Ied  November  10,  1920  [106  Neb.  184]  180 
N.  W.  87,  the  cases  are  examined,  and  we  ad- 
here to  the  rule,  long  establifihed  in  this  state, 
that  such  a  violation  is  evidence  of  negligence, 
which  the  jury  are  entitled  to  consider  upon 
the  question  whether  actionable  negligence  ex- 
isted, but  is  not  negligence  per  se." 


Following  the  rule  stated,  the  judgmmt  is 
reversed  and  the  cause  i^nanded  for  furtbn- 
proceedings  according  to  law. 

Reversed. 
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COON  et  al.  V.  O'BRIEN  at  al.  (No.  21853.) 
(Supreme  Court  of  Nebraska.   Jan.  13,  1922.) 

(Svllabus  by  the  CourtJ 

1.  Husband  and  wife  «=3207— May  Jointly  bring 
action  relative  to  real  estate  title  of  either. 

Husband  and  wife  may  jointly  bring  action 
relative  to  title  to  real  estate  belonginf  to  ei- 
ther of  them. 

2.  Judgment  ^»7I3(3)— Plea  of  res  Judicata 
cannot  be  sastalned,  where  neither  the  IssMt 
nor  parfiet  are  the  lamow 

Plea  of  res  judicata  cannot  be  maintained, 
except  in  cases  wliere  the  issues  and  the  neces- 
sary parties  in  the  Instant  case  are  the  same 
as  in  the  case  wherein  the  judgment  pleaded 
as  a  bar  was  rendered.  In  the  present  case, 
the  facta,  which  are  fully  set  forth  in  the 
opinion  herein,  show  that  neither  the  issues  nor 
necessary  parties  in  tb^s  action  are  the  same 
as  in  the  case  in  which  judgment  pleaded  as  a 
bar  was  rendered.  Befd,  that  the  plea  of  res 
judicata  Is  not  sustained. 

3.  Appeal  and  error  «=a>l208(3,  6)— Tha  "pnr- 
chaser"  whose  Htte  the  statute  providee 
shall  not  he  defeated,  if  Judgaeats  ender 
whieh  iaide  are  aold  shall  be  revereetf,  is 
a  bona  Ude  parohaser;  the  assignee  of  « 
party  agalast  whom  erroneois  Jedgmont  was 
rendered  nay  denaad  restitution  ef  proper- 
ty sold  and  maintain  action  to  qnlet  title. 

This  ia  an  action  brought  under  section 
S067,  Bev.  SL  1913,  to  recover  lands  sold  to 
sati^  a  judgment  which  was  not  superseded 
and  was  afterwards  reversed  and  vacated  by 
this  court.  Section  8087  reads  as  follows:  "II 
any  judgment  or  judgments,  in  satisfaction  of 
which  any  lands  or  tenements  are  sold,  shall  at 
any  time  thereafter  be  reversed,  such  reversal 
shall  not  defeat  or  affect  the  title  of  the  pur- 
chaser or  purchasers;  but,  In  such  case,  resti- 
tution shall  be  made  by  the  judgment  creditor 
of  the  moneys  for  which  such  lands  or  tene- 
ments were  sold,  with  lawful  interest  from  the 
day  of  sale." 

Held,  that  the  term  "porchaser"  used  in 
this  nection  means  a  bona  fide  purefaaeer;  that 
is,  one  who  Is  not  a  party  to  the  erroneoiv 
judgment  nor  responsible  therefor;  one  that 
does  not  hnve  reason  to  believe  that  such  er- 
roneous judgment  will  be  vacated  by  an  appel- 
late court  It  applies  only  to  strangers  to  the 
judgment  who  have  purchased  under  the  honest 
belief  that  the  judgment  is  sufficient. 

Beld,  also,  that  the  assignee  of  the  party 
against  whom  such  erroneous  judgment  -was 
rendered  may  demand  restitution  of  the  prop- 
erty sold  to  satisfy  snch  judgment,  and  main- 
tain action  to  recover  the  same. 

ffcid,  further,  that  real  estate  eo  sold  may  be 
recovered  by  an  action  to  quiet  title. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pur- 
chaser.! 


4.  Appeal  and  error  •s>l208(5)  —  Purchaser 
under  erretieoue  Jndgment  beld  protected  only 
to  the  amount  of  purchase  money  paid. 

One  who  makes  a  bona  fide  contract  to 
parchase  land. sold  to  satisfy  a  indgmeat,  which 
was  not  superseded,  and  waa  afterwards  va- 
cated on  appeal  to  tba  Supreme  Court,  and 
pays  part  of  the  purchase  price  before  notice 
that  such  judgment  waa  erroneons,  will  be  pro- 
tected by  said  statute  to  the  extent  of  the 
amount  so  paid,  with  interest,  but  no  further. 

5.  Appeal  and  error  «=»  1208  (3)— Where  Judg- 
fflent  under  wbloh  laud  waa  sold  was  set 
aside,  held,-  that  JadgnMut  debtor'e  wife,  as 
his  amlgaat,  waa  eatltled  to  deoree  far  lead 
aubjeot  ta  JudgaiaKt  fer  beaa  Ida  parohaser 
for  aaoaat  paid. 

A  judgment  was  rendered  against  C,  and 
his  real  estate  levied  on  and  sold  to  the  judg- 
ment creditor  to  satisfy  the  same.  Tbe  judg- 
ment was  appealed  to  the  Supreme  Court,  but 
no  supersedeas  bond  was  given,  and  was  by 
said  court  vacated.  Beld,  tiiat  the  wife  of  C. 
to  whom  he  had  conveyed  his  interest  in  the 
land  after  the  same  had  been  sold  to  satisfy 
the  judgment  erroneously  rendered  against  him. 
could  maintain  an  action  to  recover  the  land: 
and  that  the  tacts  develtved  on  the  trial  In 
district  court,  and  wfaldi  are  tolly  set  out  in 
the  opinion  herein,  warrant  a  decree  in  her 
favor,  subject,  however,  to  the  payment  of 
$960  and  interest  thereon  at  the  legal  rate 
to  one  S.,  who  hsd  made  a  bona  fide  contract 
with  the  grantee  of  tbe  purchaser,  i.  e.,  tbe 
judgment  creditor,  at  the  execution  sale,  and 
had  paid  that  amount  of  the  purchase  price 
agreed  upon.  And  judgment  in  favor  oif  C-. 
should  be  rendered  against  tbe  judgment  credi- 
tor for  said  amount  so  required  to  satisfy  the 
bona  fide  Interest  ot  8.  In  said  land. 

6.  Appeal  and  error  •sail  19— No  order  or 
judgment  oeuld  be  made  as  to  a  defeadaat 
not  appearing  and  merely  denying  a  ooda- 

fenilanfs  cross-petition  below. 

Where  one  is  properly  in  court  as  a  de- 
fendant and  makes  no  claim  of  interest  in. tbe 
subject-matter  of  the  action,  files  an  answer 
denying  generally  the  allegations  of  a  cross- 
petition  of  a  codefendant  only,  and  takes  no 
appeal  from  a  decree  of  the  trial-  coart  ad- 
verse to  himself,  and  makes  no  appearance  in 
this  court,  there  is  nothing  for  this  court  to 
confer,  so  tar  as  his  interest  is  coucemed, 
and  no  order  or  judgment  can  be  made  In  re- 
spect thereto. 

7.  Appeal  and  error  «=9l208(6)— In  statutory 
action  for  restitutica  of  property  soiri  on  ex- 
soutlon  ander  a  Judgment  afterwards  vacated, 
furtinr  proeeedings  as  to  Judgneat  Inaiato- 
rlal,  and  evldenoe  showing  sooond  Judgment 
aad  Its  payment  held  properly  rsjeotad. 

In  an  action  brought  under  section  8087, 
Rev.  St.  1913,  for  restitution  of  property  sold 
on  execution  issued  on  a  judgment  not  super- 
seded, and  afterwards  vacated  by  the  Supreme 
Court,  It  Is  immaterial  aa  to  what  further  pro- 
ceedings were  had  regarding  snch  erroneous 
judgment,  and  evidence  tending  to  ahow  that  a 
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second  jndgineiit  was  rcndertd  was  properly 
rejected  by  the  trial  court;  and  the  aame  ia 
true  aa  to  evidence  oiEered  to  show  that  such 
aecoDd  Jadgment  had  been  (ally  paid. 

Appeal  from  District  Ooort,  Cheyenne 
County ;  Grimes,  Judge. 

Action  by-  BliniUe  I*  Coon  and  another 
Against  Robert  D.  O'Brien  and  others  to  quiet 
title.  From  a  decree  therein  In  fiiTor  of  the 
defendant  Jose^  M.  Sweoson,  the  plaintiffs 
aiqteal.  Beveraed. 

C  E.  Tettt,  ot  Weeping  Water,  and  G.  A. 
RobUna,  aC  Uncoln,  for  appellants. 

D.  O.  Dwyer,  of  Plattsmouth,  Halllgan, 
Beatty  ft  HalUgan,  of  North  Platte,  and 
Peterson  ft  Devoe,  of  lincoln,  for  appellees. 

Heard  before  LETTON,  D-EAN,  and  ALD- 
EICH,  JJ.,  and  E.  P.  CLEMENTS  and  DII*- 
WO&TH,  District  Judges. 

DIXiWOBOSt  ZHstrtct  3udg».  AiveUanta, 
Uinnle  L.  Coon  and  Omar  A.  Coon,  wlCe  and 
husband,  eommoiced  this  action  in  Ch^enne 
oonnty  against  Robert  D.  O'Brien,  Dennis  O. 
Dwyer,  Joa^  M.  Swenson,  Christian  B. 
UetEger,  and  Etta  B^e  Metsger,  to  quiet 
title  to  certain  land  situated  In  that  oonnty. 
Aftmrards,  by  stipulation  of  parties  and  or- 
der  of  the  court,  H.  F.  Brlnkman  and  G.  W. 
Blsh  were  also  made  defradants.  The  in^ 
ooedlngs  in  this  court  being  a  trial  de  novo  of 
the  cause,  we  deem  It  proper  to  set  oat  some* 
wtAt  in  detail  the  £icta  as  deTel<q;ied  on  the 
trial  In  district  court. 

The  undisputed  evidence  and  the  stlpula- 
tlon  of  the  parties  show  that  on  the  26th  day 
of  April,  1916.  Robert  D.  O'Brien  obtained  a 
Judgment  in  the  district  court  for  Cass  coun- 
tr,  Nebraska,  against  Omar  A.  Coon  for  the 
sum  of  93,978,  together  with  costs  amount- 
ing to  $148.75;  that  an  appeal  lyaa  taken 
from  such  judgment  to  the  supreme  court, 
and  that  no  supersedeas  bond  was  given.  A 
transcript  of  said  judgment  was  01ed  In  the 
office  of  the  clerk  of  the  district  court  tar 
Cheyenne  coiwty  on  May  1, 1016.  On  Qfay  3, 
1916,  a  quitdaim  deed  was  filed  In  the  office 
of  the  register  of  deeds  of  said  county,  where- 
by Omar  A.  Coon  conveyed  the  lands  involved 
herein  to  his  wife,  Minnie  L.  Coon.  On  July 
16, 1916,  an  execution  on  this  judgment  Issued 
out  of  the  office  of  the  clerk  of  the  district 
,  court  for  Cass  county,  directed  to  the  sheriff 
of  Cheyenne  county,  who  levied  the  same  on 
and  sold  the  lands  in  question  to  the  judg- 
ment creditor,  Robert  D.  O'Brien,  for  $4,000, 
being  the  appraised  value  thereof,  and  ap- 
proximately the  amount  of  the  judgment. 
The  sale  was  confirmed  by  the  district  court 
for  Cass  county,  and  the  sheriff  deeded  said 
lands  to  OlBrLm  on  S^tember  12,  1916.  By 
deed,  dated  October  14.  1916,  O'Brien  con- 
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veyed  the  land  to  H.  F.  Brinkman.  who  was 
the  young  lady  stenographer  in  the  office  of 
Dennis  O.  Dwyer,  the  attorney  for  CBriei 
in  all  the  proceedings  had  to  obtain  and  force 
said  judgment  This  deed  expressed  no  con- 
sideration, and  covenanted  only  to  warrant 
and  defend  the  pronlses  against  any  acts  of 
the  grantor.  It  was  ffied  for  record  March 
21,  1917.  On  April  7,  1917,  O'Brien  made  a 
correctional  deed  to  said  Brlnkman,  in  which 
the  consideration  was  stated  as  $4,000.  This 
deed  was  filed  for  record  on  •March  18, 1918. 
On  the  same  day  that  the  first  deed  to  Brink- 
man  was  dated,  October  14, 1916,  she  entered 
into  a  contract  with  appellee  Joseph  M.  Swen- 
son to  sell  him  said  lands  for  the  sum  of  $4,- 
4S0,  to  be  paid  as  follows :  $950  cash,  which 
was  paid,  and  $3,500  on  March  1, 1917. 

O'Brien  Instituted  an  action  In  the  district 
court  for  Cheyome  county  against  Minnie 
Coon  some  time  in  December,  1916^  to  spt 
aside  and  cancel  the  deed  of  her  husband  to 
her  on  account  of  fraud  as  to  his  creditors, 
and  quieting  title  to  the  lands  In  O^rlen  as 
to  any  claim  of  right,  title  or  interest  therein 
of  said  (Minnie  Xj.  Coon.  On  Mardt  SO,  1917, 
a  decree  as  prayed  tor  was  entered  in  soeh 
actlra.  Vram  this  decree  Minnie  U  Oo<ni  ap- 
pealed to  tUs  ooort,  and  gave  a  mpersedeas 
bond  fixed  by  the  court  at  f7S0.  On  May  31. 

1917,  H.  F.  Brinkman  executed  a  deed,  blank 
as  to  grantee,  for  said  lands,  and  gave  the 
same  to  defendant  Dwyer.   On  February  16. 

1918,  the  supreme  court  reversed  and  vacated 
the  judgment  rendered  in  the  district  court 
for  Cass  county  In  favor  of  O'Brien  and 
against  Omar  A.  Coon.  On  March  18,  1918, 
the  deed  In  blank  executed  by  Brlnkman  on 
May  81, 1917,  with  the  name  of  C.  B.  Metzger 
insnted  as  grantee,  was  filed  for  record  In 
Cheyenne  county.  At  the  January  term,  1919. 
of  the  supreme  court,  Minnie  L.  Coon  moved 
to  have  her  appeal  in  the  case  of  O'Brien 
against  her  dismissed  without  prejudice  to 
her  rights  in  the  district  court  This  court 
at  that  term  granted  said  motion  and  dis- 
missed said  appeal  without  prejudice  to  her 
rights  in  the  lower  court  Thereafter,  on 
July  9,  1919,  this  action  was  commenced. 
Swenson  filed  an  answer  and  cross-petition, 
setting  up  his  contract  of  purchase,  daiming 
to  be  a  bona  Sde  purchaser,  and  asking  that 
such  contract  be  carried  out  and  title  to  the 
land  be  quieted  in  him.  Metzger  filed  an  an- 
swer and  cross-petition,  claiming  to  be  a  bona 
fide  iHircbaser  by  virtue  of  the  deed  ot 
Brinker  to  him,  and  prayed  that  ^Ue  to  the 
premises  be  quieted  in  him  as  agalnat  the 
plaintiffs  and  his  codefendants.  Dwyer  filed 
a  disclaimer ;  O'Brien  made  defeult  of  any 
answer ;  Blsh  filed  an  answer  only  to  the 
cross-petition  of  Swenson,  denying  geverally 
such  ans\ver  and  cross-petitimi.  No  proqess 
was  served  on  Brlukman.  Trial  wsts  had  and 
a  decree  rendered  in  favor  of  the  defendant 
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Sweason,  providing  that  he  pay  into  the  dis- 
trict court,  "within  five  days  from  the  data 
of  this  decree,  the  snm  of  $3,500,  provided  to 
he  paid  in  his  contract  with  the  defendant 
Brinkman,  for  the  use  and  benefit  of  the  said 
Brinkman,  or  her  assigns,  the  said  Brinkman 
shall  execute  and  deliver,  within  ten  days 
from  the  date  of  this  decree,  a  good  and  suf- 
ficient deed,  conveying  to  said  defendant 
Swenson  the  lands  Involved  herein,  and  that 
the  deed  from  aaid  H.  F.  Brinkman  to  defend- 
ant O'Brien  (evidently  a  mistake  in  name 
made  by  transcriber,  as  Metier  was  un- 
doubtedly meant),  and  the  deed  from  said 
O'Brien  to  defendant  Bish,  and  the  mortgage 
given  thereon  by  the  defendant  Blsh,  be  and 
the  same  herein  are  canceled  and  to  be 
null  and  void." 

The  plaintiffs  and  the  defendants  O'Brien, 
Bish,  Brinkman,  and  Ctfetzger,  jointly  and 
severaUy .  except  Plaintiffs  perfect  appeal 
to  tills  court  The  plaintiffs,  and  defendant 
Swenson  only  of  all  the  defendants,  appeared 
or  participated  in  the  hearing  of  this  cause 
In  this  court  in  any  manner. 

This  action  is  tvought  under  Section  8087, 
Rev.  St  191S,^whlch  reads : 

"If  any  judgment  or  judgments  to  satisfaction 
of  which  any  lands  or  tenements  are  sold,  shall 
at  any  tjme  thereafter  he  reversed,  such  re- 
versal shall  not  defeat  or  affect  the  title  of  the 
pnrchaser  or  purchasers;  but  in  such  case, 
restitution  shall  be  made  by  the  Judgment  cred- 
itor, of  the  moneys  for  which  such  lands  or 
tenements  were  sold,  with  lawful  interest  from 
the  day  of  sale." 

It  is  Insisted  by  appellee  Swenson  that  no 
one  but  the  defendant  In  the  action  in  which 
the  judgment  was  r«idered  can  take  advan- 
tage of  a  reversal  of  a  judgment  where  no 
sapersedeas  brad  has  been  filed.  This  court 
in  the  case  of  Hler  t.  Anheuser-Buscfli  Brew- 
ing Ass'd.  00  Neb.  S20,  83  N.  W.  T7,  recog- 
nized the  contrary  rule  and  sustained  an  ac- 
tion brought  by  the  assignee  of  a  Judgmftnt 
debtor  for  restltntlon,  or  recovery  of  money 
from  the  judgment  creditor  realized  on  a 
judgment  in  which  no  supersedeas  bond  was 
given,  and  was  afterwards'reversed. 

[1]  It  is  also  urged  that  the  plaintiffs  can- 
not maintain  this  action,  either  individually 
or  jointly ;  that  Omar  A.  Coon  has  no  inter- 
est in  the  land ;  that  the  deed  made  by  him 
to  his  wife  disposed  of  all  his  interest  therein, 
and  is  effective  notwithstanding  the  decree 
in  the  case  of  O'Brien  v.  Minnie  U  Coon. 
There  is  merit  in  this  proposition.  The  deed 
from  Coon  to  his  wife,  Minnie  L.,  is  good 
between  themselves,  and  as  to  all  parties  ex- 
cept the  creditors  of  Omar  A.  Coon.  Lewis 
V.  Holdrege,  rS6  Neb.  379,  76  N.  W.  800. 

While  Omar  A,  Coon  did  not  have  sufficient 
Interest  lA  the  land  to  permit  him  to  main- 
tain thia  action  individually,  yet  be  was  a 


pr<^>er  party  to  join  with  bla  wife.  HoUadoj 

V.  Rich,  93  Neb.  491, 140  N.  W.  7W. 

[2]  It  Is  insisted,  however,  that  the  wife, 
Minnie  L.  Coon,  cannot  maintain  this  action 
for  the  reason  that  she  is  barred  by  the  de- 
cree in  the  case  of  O'Brien  v.  Coon.  Such  is 
not  the  fact  The  issues  in  that  case  were 
not  the  same  as  In  this.  The  issue  in  the 
O'Brien  v.  Coon  case  was  aS  to  her  Interest  in 
the  land  as  a  purchaser  thereof,  as  against 
the  demands  of  her'husband's  creditors.  The 
present  action  is  to  determine  her  right  in  the 
land  as  the  assignee  of  her  husband's  right  to 
demand  restitution  of  his  lands  sold  under  a 
judgment  not  superseded,  that  was,  after  the 
sale  had  been  made,  reversed  and  declared 
void.  The  doctrine  of  res  adjudicata  does 
not  ai^ly  in  tbls  instance.  The  issues  are 
not  the  same.  This  court  has  declared  in 
what  instance  the  role  of  res  adjudicata  does 
apply,  and  that  is : 

**A  judgment  of  a  court  of  competent  Jn- 
risdiction,  upon  a  question  directly  involved  in 
one  suit  Is  concluidre  as  to  that  question  in 
another  suit  between  the  same  parties;  bat 
to  this  operation  of  the  Judgment  it  must  ap- 
pear either  upon  the  face  of  the  record  or  be 
shown  by  extrinsic  evidence  that  Uie  precise 
question  was  raised  and  detennfn^  in  a  for- 
mer suit"  Morgan  v.  Mitchell,  62  Neb.  667,  72 
N.  W.  105B, 

Not  only  were  the  issues  not  the  same, 
but  the  necessary  parties  were  not  the  same. 
The  plaintiff  in  the  former  suit  Robert  D. 
O'Brien,  was  not  a  necessary  party  in  tbls 
action.  He  could  have  been  left  out  of  the 
suit  and  the  Issues  fully  determined.  Itlnnie 
L.  Coon  and  her  husband,  Omar  A.  Goon,  are 
the  proper  parties  to  demand  restitution  of 
the  land  sold. 

[3]  The  only  question  remaining  to  be  de- 
termined, and  the  one  most  strongly  con- 
tested, is  whether  sndi  restitution  shcnild  be 
awarded  piem.  The  section,  of  the  statute 
under  which  this  suit  was  brought  protects 
only  bona  fide  purchasers.  The  supreme 
court  of  Kansas,  In  ooustruing  a  statute 
similar  to  that  under  oon8tderatl<m,  <dearly 
states  the  rule  In  the  case  of  Hubbard  t.  €^- 
den,  22  Kan.  671  (cited  bs  appelant),  as  fbl- 
Iowb: 

"This  section  has  application  solely  to  bona 
fide  purchasers,  'who  are  not  parties  to  the 
erroneous  judgment  nor  responsible  therefor, 
and  who  do  not  have  reason  to  believe  that 
such  erroneoos  judgment  wUl  be  reversed  or 
vacated  by  the  appellate  court  *  *  *  It  ap- 
plies only  to  strangers  to  the  judgment  who 
have  purchased  under  the  honest  belief  that 
the  judgment  is  sufficient  It  would  not  be  in 
consonance  with  justice  or  equity  to  allow  a 
party  who  bad  procured  an  erroneous  judgment 
and  who  bad  procured  property  thereunder,  to 
retain  the  fraits  of  such  judgment  after  it  had 
been  net  a^de  and  annulled  by  tft  superior 
court" 
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If  there  la  any  bona  fide  purcba&er  of  this 
land,  tben  this  action  falls  as  to  such  pur- 
chaser. Let  tis  SRe  if  there  iB  sncb.  Robert 
D.  O'Brien,  judgment  creditor,  who  parchflsed 
the  land  at  the  sale  on  the  execntl<Ak  Issued 
on  his  Judgment,  Is  not  a  bona  ilde  pnrchaBer. 
Stroud  V.  Oas^,  2S  Tex.  74(^  78  Am.  Dec. 
596. 

O'Brien  conveyed  the  lands  so  pnrchased 
by  him  to  H.  F.  Brinkman,  who  the  evidence 
shows  was  a  clerk  or  sten<^aidier  in  the  of- 
flee  of  defendant  Dennis  O.  Dwyer,  attorney 
for  0'Brt«i  in  the  action  in  which  the  Judg- 
ment was  rendered,  and  in  all  the  proceedings 
taben  to  enforce  the  collection  thereof.  Her 
(iepositioD  was  taken  by  appellants  and  used 
by  them  in  the  trial  of  this  cause  In  the  dis- 
trict court.  She  testified  that  she  merely 
held  the  land  for  her  employer,  Dennis  O. 
Dwyer;  that  she  neither  paid  nor  received 
anything  for  the  land,  but  held  it  subject  to 
the  order  of  Dwyer.  She  is  not  a  bona  fide 
purcbaser. 

Defendant  Dwyer  was  probably  the  real 
purchaser  of  the  land  from  O'Brien,  and 
there  is  aome  testimony  of  a  doubtful  nature 
that  he  gave  O'Brien  his  (Dwyrar's)  check  or 
note  In  payment  for  the  same.  It  would 
make  no  dllferenoe  It  he  bad  paid  cash  In 
ftill  for  the  land.  Being  the  attorn^  for 
O^rien.  as  hoeinb^bre  stated,  he  la  In  the 
"same  position  as  O'Brien.  Stroua  t.  Cas^, 
BUpra.  He  ts  not  a  bona  fide  purchaser. 

We  will  next  consider  the  claim  of  defend- 
ant G.  E.  Metzger,  that  he  is  a  boo&  flde 
purchaser.  Metzger  claimed  title  to  the  land 
by  virtue  of  a  deed  made  by  Brtnkman  May 
31,  ^917.  This  deed  when  made  was  blank  as 
to  grantee,  and  was  delivered  by  Brinkman 
to  Dwyer.  On  March  18, 1918,  after  the  de- 
cision of  the  supreme  court  vacating  the 
judgment  In  favor  of  O'Brien  against  Omar 
A.  Coon,  to  satisfy  which  the  land  bad  been 
sold,  had  been  announced,  this  deed,  ^h  the 
name  of  O.  E.  Metzger  inserted  as  grantee, 
was  filed  for  record  In  Cheyenne  county. 
Metzger's  deposition  was  taken  by  the  plain- 
tiffs in  this  action  and  used  In  the  trial  in 
the  district  court.  From  it,  and  other  evi- 
dence produced  In  the  hearing  In  that  court, 
it  appears  that  Metzger  never  saw  this  land, 
knew  nothiiv  as  to  its  condition  or  title.  His 
attention  vas  called  to  It  by  Dwyer,  who  was 
lids  attorney  vhai  he  needed  one,  and  with 
whom  he  was  Intimate  assoc^ted.  It  Is 
showB  that  he  gave  hla  check  to  Dwyer  for 
$8,600  In  pa^neut  therefor ;  that  this  <dieck 
was  drawn  on  a  Plattamouth  bank,  the  home 
town  of  Dwyer,  and  d^vered  to  Di^er  In 
Omaha;  that  Dwyer  cadied  It  in  Omaha; 
that  at  the  time  this  tSieck.  was  given  Uetx- 
ger's  account  in  the  Pl^tsmonth  bank  on 
wbSxA  It  was  drawn  was  overdrawn  some 
$79;  that  tin  day  after  the  Aeck  was  cashed 
In  Omaha  some  one — Metier  does  not  know 


who,  and  It  seemed  Impossible  to  learn  from 
htm  or  the  president  of  the  bank  on  which 
the  (tbeA  was  drawn,  whose  deposition  was 
also  taken  by  the  plalntiff»-Hl^:^ted  in  the 
bank  $S,GOO  to  the  credit  of  Metzger,  which 
was  used  to  take  up  this  check.  A  close  ex- 
amination of  the  testimony  of  IMetzger  and 
the  bank  officials  and  of  Brinkman  lead  one 
to  the  conclusion  that  the  trial  court  was 
well  justified  in  finding  that  "the  connection 
of  Metzger  with  the  transaction  seems  to 
have  been  had  with  Dwyer,  the  attorney  for 
O'Brien.  Brinkman,  Dwyer's  stenographer, 
seems  to  know  little  about  the  transactlcsi  by 
whl(^  she  obtained  title  to  the  land  or  the 
transaction  1^  which  she  conveyed  the  title 
to  Metzger.  These  two  transactions  almost 
coDvlttce  one  that  the  real  party  in  Interest 
was  I>wyer,  the  attorney  for  O'Brien." 

We  will  go  farther  than  the  trial  oourt 
wept  In  its  findings  in  this  respect,  and  say 
that  tbe  entire  e^dence  fully  convinces  us 
that  Dwyer  was  the  real  party  In  Interest  in 
these  transactttms,  and  that  the  deed  pur- 
porting to  carry  ihe  title  to  Metzger  was  in 
fact  made  sol^  fbr  Dwyer's  iMnefit,  and  was 
not  a  bona  Me  transaction.  TMs  conclusion 
Is  supported  very  strongly  by  ttw  fbllnte  of 
Metzger  to  appeal  from  the  decision  of  the 
district  cotirt  denying  his  claim  of  title  to 
the  land,  and  his  nonappearance  in  this  court 
to  protect  his  interests,  as  would  be  expected 
from  a  man  with  $3,500  at  stake  Metzger 
vres  not  a  bona  flde  purchaser. 

[6]  Defendant  C.  W.  Bish  Is  said  to  have 
a  mortgage  on  the  land  for  $22,000,  given  by 
the  appellants.  He  appeared  in  the  district 
court,  filed  answer  only  to  the  cross-petitlou 
of  defendant  Joseph  Swenson,  but  did  not 
set  up  his  mortgage  or  make  any  claim  or 
offer  any  evidence  in  respect  thereto.  He 
took  no  appeal  from  the  decree  of  the  district 
court,  canceling  Ms  mortgage;  neither  has 
he  appeared  In  this  court  Such  being  the 
fact,  this  court  Is  in  no  position  to  pass  upon 
the  rights  of  Bish,  and  does  not  do  so. 

[4,  S,  7]  The  remaining  quesUon  to  deter- 
mine Is  as  to  the  claim  of  Joseph  H.  Swensw. 
He  claims  to  be  li  bona  flde  piurchaser  of  Ae 
land  through  a  contract  for  the  purchase 
thereof,  ottered  Into  October  14,  iSno,  with 
Brinkman.  The  evidence' shows  without  dis- 
pute that  <m  that  day,  it  being  the  same  day 
that  0*Bz1oi<conv^ed  the  land  to  Brinkman, 
she  ccmtrKcted  to  sttll  the  land  to  him  tor  $4,- 
4S0.  Of  this  snm  $860  was  to  be  In  cash 
at  that  tlme^  which  was  paid,  and  tbe  balance 
of  $8,500  was  to  be  paid  ca  Mardi  1,  fcdlowing. 
TUs  contract  jtrovided  that  Brinkman  was  to 
Immediate  make  a  warranty  deed  to  said 
premises  in  ftivor  of  Swenson  and  deliver  the 
same  to  D.  O.  J>wyer,  to  be  held  him  and 
delivered  to  Swenson  on  MarctL  1  or  prior 
thereto  upon  Us  paying  to  Dwyer  the  sum 
of  $8,600,  as  stipulated.   Brinkman  was  to 
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furnldi  Swenson  an  abstract,  Bbowlng  mer- 
cbantable  title  to  tlie  premises.  Swenson  re- 
fused to  make  tbe  final  payment  until  the 
claim  of  Minnie  Ia  Ooon  to  the  land,  by  rea- 
son of  the  deed  to  her  from  her  husband,  was 
disposed  of.  Before  that  was  finally  deter- 
mined this  action  was  commenced,  and  the 
final  payment  of  $3,500  has  not  been  made, 
although  since  tendered.  The  eTldence  clear- 
ly shows  that  this  transaction  with  Swenson 
was  bona  fide.  Therefore,  Swenson  has  a 
bona  fide  Interest  In  the  land  to  the  extent  of 
the  sum  paid  by  him,  to  wit,  $9S0,  together 
with  Interest  at  (he  legal  rate  from  the  time 
said  sum  was  paid,  October  14,  1916. 

Evidence  was  offered  in  the  district  court, 
tending  to  show  that  upon  a  retrial  of  the 
case  of  O'Brien  r,  Omar  A.  Coon,  In 
County,  another  judgment  was  obtained 
agaWiet  Omar  A.  Coon.  The  court  rejected 
this  evidence.  This  was  correct 

On  the  other  hand,  the  plaintiffs  offered 
evidence  that  said  second  judgment  had  been 
fully  paid  and  satisfied.  This  offer  the  court 
correctly  refused. 

We  find  that  appellee  Joseph  M.  Swenson 
has  a  bona  flde  interest  in  the  lands  iuTOlred 
herein  to  the  extent  of  9960,  being  the  amount 
paid  by  him  on  the  purchase  thereof,  and  In- 
terest on  said  sum  at  the  legal  rate  from  Oc- 
tober 14,  19161  the  date  of  such  payment; 
tbat  Robert  D.  O'Brien,  Dennis  O.  Dwyer,  H. 
F,  Brlnkman,  Christian  Metzger  and  Etta 
Belle  Metzger,  and  none  of  them,  are  pur- 
chasers of  said  premises,  and  have  no  booa 
fide  interest  th^in ;  that  Minnie  U  Coon,  as 
the  assignee  of  Omar  A.  Coon,- as  to  all  his 
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rights  and  interest  fn  said  real  estate,  Is  en- 
titled to  restitution  thereof,  and  that  the  title 
thereto,  subject  to  the  bona  flde  interest  of 
said  Joseph  M.  Swenson,  should  be  quieted 
In  her  as  against  all  persons  claiming  any 
right,  title  or  Interest  therein  growing  out  of 
or  resulting  from  the  sale  of  said  preoolsee 
on  the  execution  issued  on  the  judgment  ren- 
dered by  the  district  court  for  Cass  county, 
Nebraska,  on  the  26th  day  of  April,  IdlO,  In 
an  action  therein  pending,  wherein  Robert  D. 
O'Brien  was  plaintiff  and  Omar  A.  Ooon  was 
defendant,  and  which  judgment  was  aftn- 
ward  vacated  and  set  aside  by  the  aupreme 
court ;  that  said  Minnie  U  Coon,  as  the  as- 
signee of  Omar  A.  Ooon,  shopld  have  Judg- 
ment against  Bobert  IX  O'Brien  tor  the 
amount  of  the  bona  flde  Interest  of  Joeei^ 
Bl  Swenson.  as  herelnbefbre  stated;  that 
appellee  Bobert  D.  O'Brien  should  pay  the 
costs  of  this  action,  including  the  coats  In 
this  court. 

It  Is  therefore  ordered  and  adjudged  that 
the  decree  reodered  ^n  the  district  court  be 
reversed,  and  that  this  cause  be  remanded  to 
said  court,  with  directlcms  to  render  a  decree, 
quieting  title  to  the  land  Involved  in  Mtnnle 
Ll  Coon,  subject  to  a  Hen  thereon  in  ta.Yor  of 
appellee  Joseph  M.  Swenson  for  $960  and  in- 
terest at  the  legal  rate  from  October  14, 1016 ; 
that  judgment  be  rendered  against  said  Roh' 
ert  D.  O'Brien  and  in  favor  of  'Minnie  li.  Coon 
for  the  amount  found  due  on  the  lien  of  Jos- 
eph M.  Swenson  on  said  land,  and  costs  of 
this  suit,  including  costs  in  this  court 

Reversed. 
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(SyUabtu  bv  the  Court.) 

1.  Mastsr  and  aervaiit  «ss»4f8(e)— Rwlewlno 
ooarfs  fliMng  la  workmm's  eomptnsatloB 
Mie  eoRclaslve. 

"Where  the  district  court  in  a  workmen's 
compensation  case  finds,  on  substantially  con- 
flicting evidence  that  the  employee  was  injured 
in  a  certain  manner,  such  finding  of  fact  will 
Dot  be  reversed  on  appeal  anlesB  dearly  wrong. 
Swift  &  Go.  T.  Prince,  106  Neb.  — k  188  N. 
W.  557. 

2.  Msttor  ud  MTVftit  ^S73— Injury  In  per> 
tonal  alteroatlon  between  enployeee  IwM  not 
Qompottiable. 

An  injury  inflicted  upon  an  employee  by 
a  fellow  employee  not  arising  from  any  order, 
direetloo,  duty  or  act  connected  with  the  em- 
ployment, but  srising  out  of  and  occurring  dur- 
ing or  immediately  following  a  personal  alterca- 
tion between  the  two,  concerning  matters  not 
ariBing  out  of  the  performance  or  supposed 
performance  of  any  duty  or  service  in'  the  em- 
ployment, and  reaulting  from  what  amounted  to 
an  assault  by  one  upon  the  other,  is  not  such 
aa  injury  as  will  entitle  the  injured  employee 
to  compensation  from  the  employer  under  the 
Workmen's  Compensation  Act. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Wakeley,  Judge. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  (Laws  1A18.  c.  198)  by  SUza- 
befh  Urak,  to  rooorer  for  pnsonal  Injnrtes, 
opposed  Morris  &  Co.,  employer.  Com- 
pensation was  awarded  by  tbe  Compensation 
Granmlssioner.  and  on  appeal  from  ttn  award 
to  tbe  district  court,  oompouatiOB  was  de- 
nied, and  dalmant  appeals.  Aflbmed. 

J.  P.  Uvlck  and  Henry  J.  Beal,  both  of 
Omaha,  for  appellant 
J.  Q.  Klnsler,  of  Omaha,  for  appellee. 

Heard  before  LETTON,  DAT,  and  DEAN, 
JJ.,  and  BliACELEDGE  and  TEWELL,  Dis- 
trict Judges.  . 


BLACKLEOGE,  District  Judge.  This 
cause  was  tried  in  the  district  court  for 
Douglas  connQr  up^  appeal  from  an  award 
of  compensation  by  the  Compensation  Com- 
missioner. There  Is  no  question  that  the 
plaintiff  sustained  severe  and  probably  iKr- 
manent  injury.  The  accident  occurred  in  the 
sausage  room  In  defmdant's  plant  on  Au- 
gnst  29, 1910,  tlie  plaintiff  being  struck  upon 
the'blp  by  a  shovel  which  was  in  use  by  a 
fellow  workman.  There  is  conflict  In  tbe 
testimony  aa  to  whether  the  striking  by  the 
shoTd  was  accidental  purely,  or  whether 
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the  shovel  was  in  the  hands  of  the  fellow 
employee  and  the  blow  given  "Just  for  fun," 
or  wbethet  tbe  blow  was  given  as  the  re- 
sult of  an  altercation  between  the  plaintiff 
and  her  fellow  emi^oyee  In  reference  to 
whether  plaintiff  was  a  member  of  a  cer- 
tain union.  It  Is  also  contended  that  tbe 
plaintiff  had,  a  day  or  two  prior  to  the  time 
of  the  particular  occurrence  of  August  29. 
sustained  another  fall  by  slipping  upon  a 
piece  of  meat,  as  the  result  of  which  she 
injured  her  knee  or  leg.  Tbe  evidence  as  to 
this  prior  injury  was  excluded  t>y  the  dis- 
trict court  upon  the  theory  that  it  wag  not 
Incloded  in  tbe  issues  raised  before  the  Com- 
pensation Ccnnmissloner,  and  that  It  was  bar- 
red by  the  statute  of  limitations  at  tbe  time 
of  the  trial.  The  trial  court  found, '  upon 
the  Issues  from  tbe  evidence  received,  that 
plaintiff  failed  to  establish  by  a  preponder- 
ance of  the  evidence  that  she  was  injured  as 
the  result  of  an  accident  arising  out  of  and 
in  the  course  of  her  employment,  and  that 
she  was  not  so  injured,  and,  further,  that 
on  tbe  date  In  question  the  i^intiff  altered 
into  a  cxmtPoverey  with  a  fellow  laborer  re- 
garding a  matter  wholly  foreign  to  plaintiff's 
onployraait,  to  wit,  regarding  the  question 
whether  or  not  plaintiff  belonged  to  a  cer- 
tain union,  and  that  in  the  course  of  this 
conbroversy  tbe  said  fellow  laborer  Inten- 
tionally struck  lAaintlfl  over  the  hip  with  a 
shovel,  and  that  whatever  injuries  plaintiff 
sustained  were  the  result  of  said  assault 

AK>ellBnt  presents  two  assignments  of  er- 
ror: That  the  court  orred,  first.  In  finding 
plaintiff  was  not  injured  as  tbe  result  of 
an  accident  arising  out  of  and  in  the  course 
of  b&  employment;  and,  second,  that  the 
coort  erred  In  refusing  leave  to  plaintiff  to 
amend  the  pleadings  and  submit  evidence  as 
to  the  prior  fall  or  injury  of  plaintiff. 

[1,  Z]  A  careful  reading  of  the  record  dis- 
closes the  finct  that,  while  the  drcumstances 
surrounding  this  accident  and  which  led  up 
to  it  are  not  so  clearly  shown  as  will  enable 
us  to  reach  an  entirely  satisCacto^  conclu- 
sion as  to  Just  what  did  take  place,  yet  that 
was  the  particular  province  ct  the  trial  court, 
which  was  also  better  sitnated  to  do  aOk  and 
bad  the  advantage  of  seeing  and  hearing  the 
witnesses.  It  has  become  the  established 
rule  in  this  state  that  in  such  cases  the  find- 
ing of  the  trial  court  will  not  be  disturbed 
unless  from  the  record  the  reviewing  court 
is  convinced  that  such  finding  is  clearly 
wrong.  It  cennot  be  said  that  there  is  not 
snfflclent  evidence  in  the  record  to  sustain 
the  finding  of  the  trial  court  in  this  case. 
Under  the  terms  of  such  finding,  we  do  not 
think  It  can  reasonably  be  cont«ided  that 
the  accident  did  arise  out  of  and  In  the 
course  of  plalnttfTs  employment  There 
must  be  somewhere  a  dividing  line,  and, 
unless  we  are  to  hold  that  all  accidents  or 
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Injuries  which  result  during  the  term  of 
employment,  or  hours  of  duty,  are  covered 
by  the  act,  it  would  seem  that  this  accident 
must  be  excluded.  An  eminent  authority  has 
said  that  argument  by  analogy  In  these  cases 
Is  valueless  and  that  each  case  must  be 
decided  with  reference  to  Its  own  att»idant 
circumstances.  Under  the  finding,  the  em- 
ployment had  no  connection,  causal  or  other- 
wise, with  the  injury.  It  was,  so  far  as  ap- 
pears, a  purely  personal  affair,. not  ari^ng 
out  of  the  work  or  concerned  with  anything 
incidental  to  .it.  It  was  not  shown  that  the 
place  of  employment  was  either  a  closed  shop 
or  an  open  shop,  or  that  the  matter  of  a 
union,  the  subject  of  their  quarrel,  bad  any- 
thing to  do  with  plaintiff's  emi^oyment,  or 
her  standing  or  relations  toward  the  em- 
ployer or  her  fellow  workmen.  The  trial 
court  found  that  it  was  a  personal  quarrel 
between  these  two,  regarding  a  matter  that 
was  wholly  foreign  to  the  plaintiff's  employ- 
ment, and,  under  the  rule  stated,  this  find- 
ing should  not  be  set  aside. 

With  reference  to  the  second  assignment, 
the  original  complaint  before  the  Compensa- 
tion Commissioner  designated  an  injury,  as 
the  foundation  of  the  complaint,  which  had 
occurred  August  29,  1919.  There  was.  In 
fact,  an  injury,  upon  which  plaintiff  sought 
to  rely,  occurring  on  that  date.  Therefore 
the  rule  which  would  perhaps  allow  the 
plaintiff  to  show  a  different  date  than  that 
alleged  had  no  application,  and  the  prior  in- 
jury became,  in  effect,  an  additional  ground 
of  action  as  to  which  the  statute  of  limita- 
tions had  run  at  the  time  of  the  trial,  and 
this  evidently  was  the  theory  upon  which 
the  trial  court  acted.  However,  the  applica- 
tion made  for  amendment  and  to  be  allowed 
to  introduce  evidence  as  to  this  claimed 
prior  injury  did  not  go  to  the  extent  of  a 


showing,  or  offer  of  proof,  that  such  injury 
had  materially  or  substantially  contributed 
to  cause  the  plaintiff's  condition,  or  that 
any  result  thereof  was  or  might  have  been 
s^ous,  but  was  only  to  the  extent  "that  on 
the  27th  or  28th  day  of  August,  1919,  plain- 
tiff fell  to  the  Boor  in  the  plant  of  Morris 
&  Co.,  BtrlMng  the  same  hip  on  a  pipe,  or  a 
similar  artlde,  probably  about  three  inches 
in  diameter,  and  that  as  a  result  of  this  fall 
she  limped  the  next  day  and  complained  to 
the  matron  and  to  one  or  two  of  the  em- 
ployees." The  plaintiff  in  her  testimony, 
which  was  first  admitted  and  later  strlcboi 
by  the  court,  was  to  this  ^ect: 

"I  tell  down.  I  cannot  ten  yoa  just  the  day, 
but  it  was  a  day.  or  two  before  I  got  Mt  with 
the  shovel.  I  stepped  on  a  piece  of  meat  and 
slipped  and  fell.  I  don't  know  how. I  hurt  my- 
self, but  I  slipped  and  feU,  hit  my  knee  on  the 
side  and  I  grabbed  by  the  barrel  and  that  aide 
was  bronght  dose  to  the  fioor,  and  every  one 
started  to  laush  and  I  was  scared  and  I  got  up 
quick  and  run  back  to  my  itlace.  Q.  When  you 
say  your  side,  what  do  you  mean?  A.  Left 
knee." 

This  does  not,  either  by  the  testimony  giv- 
en or  by  the  offer  of  proof  made  upcm  the 
application  to  amend,  carry  the  matter  fiir 
enough  to  show  that  the  prior  occurrence 
did,  or  reasonably  could,  have  any  material 
effect  on  the  plalntifrs  conditi<«i  at  the  time 
of  the  trial,  and  it  Is  not  clearly  shown  to 
have  been  itart  of  the  issues  originally  In 
the  case  or  claim  when  it  was  before  the 
Compensation  Commissioaer.  We  cannot 
say  that  the  trial  court  erred  In  ttala  partic- 
lUar. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be,  and  it  fa, 
Affirmed. 
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B.  M.  White,  of  Bnrwell,  for  ai^llant 
Allen  ft  Hnmek,  of  Schuyler,  and  Guy  La- 
rertyt  of  Burwell,  for  appellee. 


(Supreme  Court  of  Nebraska.  Jan.  IS,  1022.) 

fSvttahva  bv  the  Court.) 

1.  BrrdflBS  «S338— Lla£lo  uider  statute  for 
damages  to  person  and  property  from  want 
of  repairs  of  highway  or  bridge. 

Section  4,  c.  7,  Laws  1889,  renders  coun- 
ties liable  to  indirlduals  sustaining  damages 
to  tiieir^ersons  or  property  by  reason  of  iii- 
Bufiiciency  or  want  ot  repairs  of  any  Ughvay 
or  bridge  which  a  coonty  is  obligated  to  keep 
in  repair. 

2.  Bridges  «=346(6)— Evtdenee  held  aot  to 
show  ooRtribotory  negiioenoe  as  to  danages 
to  a  truck  from  the  collapse  of  a  bridge. 

EMdence  examined,  and  fteM  that  the  plain- 
tiS  in  attempting  to  cross  a  county  bridge, 
part  of  a  pablic  highway  in  Qarfidd  coonty, 
was  not  chargeable  with  anch  contributory  neg- 
ligence as  would  -preclude  a  recovery  for  dam- 
ages occasioned  to  an  automobile  truck  by  the 
collapse  of  the  bridge. 

3.  Bridges  $:946(7)— EvideMa  held  to  sustain 
Judgment  ef  $275  danagea  to  autonoUle 
truck. 

Eridence  examined,  and  held  sufficient  to 
sustain  a  judgment  of  the  trial  court  assessti^ 
the  plaintHTs  damages  in  the  sum  of  $276. 

4.  Bridges  «=»42— Notice  of  defective  condi- 
tion of  bridge  held  not  necessary. 

No  actual  notice  to  the  county  of  the  de- 
fective condition  of  the  bridge  was  necessary. 
Raasch  t.  Dodge  County,  43  Neb.  608,  61  N. 
W.  725;  Bethel  t.  Pawnee  County,  90  Neb. 
208. 14S  N.  W.  86S. 

9.  Bridgt*  «so40(2)— LlaUo  for  nalatalalni  a 
bridge,  tfauugh  nodn  af  travel  nsy  Inva 
ehanged. 

The  liability  of  the  county  arisesb  not  sloue 
from  the  constructing,  but  as  well  from  the 
maintaining  of  a  bridge.   Its  existence  is  a 

contiouing  invitation,  not  only  as  to  a  mode  of 
travel  prevalent  and  usual  iu  its  inception,  but 
also  as  to  any  mode  of  travel  which  may  be 
devised  and  develop  into  common  use  during  Its 
existence.  Therefore,  held  that,  although  au- 
tomobile traffic  trucks  were  not  in  use  in  the 
county  when  the  bridge  was  originally  buUt, 
but  that  some  had  been  in  operation  a  year 
before  the  accident,  and  that  six  or  seven  were 
used  by  farmers  in  the  vicinity  of  the  bridge 
at  the  time  of  the  accident,  the  county  was 
nevertheless  liable  for  damages  to  such  traffic 
trudt. 

Appeal  from  District  Oourt»  Garfield  Offon- 
ty ;  Paine,  Judge. 

Action  by  William  J.  Hlggina  against  the 
County  of  Garfield.  Judgment  for  plaintiff, 
and  the  defendant  appeals.  Affirmed. 


Heard  before  MORRISSET,  a  J.,  and 
BOSB  and  ALDRICH,  JJ.,  and  FITZaER- 
AIiD  and  WASilLBIX,  EMatrict  Judges. 

WAKELEY,  District  Judg^  On  November 
5,  1919,  Hi^ns  filed  against  Garfield  county 
a  claim  for  $445  for  damages  to  a  traffic 
truck  because  of  Its  falling  through  a  bridge 
spanning  Cedar  river  In  said  county.  On 
December  3  he  filed  a  sui^lemental  claim 
In  the  sum  of  $290;  $65  thereof  being  for  ad- 
ditional repairs  necessitated  since  the  filing 
of  bla  original  claim,  and  $225  thereof  for  be- 
ing deprived  of  the  use  of  the  truck.  Hta 
total  claim  was  $735.  This  was  rejected  by 
the  county  commissioners,  and  Hl^ns  ap* 
pealed  to  the  district  court  A  jury  was 
waived  and  the  action  tried  by  the  honorable 
Bayard  H.  Paine,  who  rendered  a  judgment 
for  the  plaintiff  for  $275.  From  this  the 
county  has  aMtealed,  urging  that  the  Judg- 
ment is  not  austained  by  the  evidence. 

Appdlee,  HIggins,  owned  a  cattle  ranch  in 
the  northern  part  of  Garfield  county  on  whiph 
he  fed  cattle.  He  had  purchased  for  $2,250 
a  new  traffic  truck  used  in  the  carrying  of 
sui^Iies  to  and  from  his  ranch.  The  evidence 
dlsdoses  that  Garfield  county  Is  sparsely  set- 
tled; that  there  are  few  roads  and  bridges 
In  It;  that  the  bridge  in  question  crosses  Ce- 
dar river,  making  that  locality  accessible  to 
a  nnmber  of  ranchon  In  the  vtdnlty,  and  to 
a  large  gravel  pit  about  one-half  mile  beyond 
the  river. 

It  is  stipulated  that  the  bridge  was  built 
more  than  12  yean  ago,  and  la  part  of  a  pub- 
lic hl^vray,  and  had  been  repaired  eeveral 
times.  One  of  13ke  witnesses,  Donhit,  says 
tba  bridge,  a  woodoi  one,  was  In  pom  cAiuli- 
tlon,  and  that  the  commtesloners  never  in- 
wpBCtaA  tt;  that  It  had  been  cobUed  up  and 
fixed  80  many  times  that  it  was  hard  to  tell 
which  end  was  sooth.  On  Octfte  8,  1919, 
Herman  Hdd^  fDrauan  of  the  HIggins  ranch, 
crossed  to  the  gravA  i^t  with  the  trndc,  load- 
ed thereon  about  two  t<mB  of  gravel,  a  cus- 
tamaxy  load,  and  attonpted  to  xecross  the 
bri^e  in  questltm.  As  he  drove  upon  the 
bridge,  he  noticed,  hp  says,  "one  plank  bent 
in  a  little,  broke  like,  gave  In  Just  a  little, 
splintered,  pn^t>ably  6  inches,  about  the  cen- 
ter of  the  south  section ;  outside  of  that;  the 
bridge  looked  as  good  as  it  ever  did.  Prob- 
ably 6  inches  was  defective."  His  grav^ 
weighed  two  tons;  the  gravel  and  truck 
weighed  about  4^400  pounds,  an  average  load. 
The  bridge  consisted  of  two  spans,  eadi  20 
feet  long  and  14  wide;  one  7-foot  and  one 
10-foot  approach.  The  top  was  of  good  plank- 
ing, laid  upon  2  by  12  stringer,  10  to  each 
span,  and  about  16  inches  apart.  It  was  sup- 
ported by  three  piers,  one  at  each  end,  and 
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one  In  tlie  center  to  support  the  ends  of  the 
spans.  The  stringers  composing  the  same 
rested  upon  these  piers,  overlai^lng  the  pler& 
from  2  to  4  Inches.  These  stringers  were 
not  bolted  or  strapped  to  the  piers.  They 
were  hdd  In  place  by  rather  small  nails. 
They  were  tooialled  In.  as  the  Witnesses  say, 
with  three  or  four  small  nails.  The  stringers 
were  not  bolted  to  each  other.  There  were 
no  Iron  shoes  or  straps  to  hold  them  to  the 
piers.  No  other  braces  were  used  to  support 
the  bridge.  McMullen,  the  road  overseer,  had 
occasion  to  replace  a  cap  on  the  pier  under 
the  bridge  where  an  old  cap  had  rotted  away. 
This  was  about  6  years  before  the  accident. 
His  recollection  was  that,  at  that  time,  the 
stringers  lapped  6  inches  over  the  cap.  No 
sign  was  placed  on  the  bridge  to  indicate  its 
carrying  capacity. 

As  stated,  Heldt  endeavored  to  cross  t^e 
bridge  with  his  truck.  As  he  neared  the  cen- 
ter, be  swerved  oat  Just  far  enough  to  miss 
the  defect  in  the  planking.  When  he  got 
about  halfway  across,  he  says  he  felt  the  hind 
end  of  the  truck  going  down  and  Jumped. 
This  is  all  he  knew  until  he  saw  the  truck  in 
the  bottom  of  the  river.  The  front  pare  of 
the  truck  had  caught  upon  and  was  held  by 
the  center  pier  of  the  bridge;  the  back  end 
had  dropped  down  Into  the  river.  The  gravel, 
running  down,  broke  out  the  end  gate  and 
broke  the  pluik  down  through  the  center. 
Examination  disclosed  the  toenails  with 
which  the  stringer  had  been  fastened  to  the 
piers  had  loosened  and  come  out;  that,  as 
they  did  so,  the  stringers  had  slipped  oft,  or 
fallen  away  from  the  center  pier;  that  there- 
upon the  entire  south  span  of  the  bridge  bad 
collapsed  and  fallen  into  the  river.  When  tlie 
span  fell,  all  but  two  or  three  stringers  «t 
the  north  side  gave  way  and  fell  with  it 
Plalntitt  claims  that  the  fall  bent  the  rear 
axles  of  the  truck.  Jammed  the  differential, 
disallgued  the  macbtnery,  broke  the  end  gate, 
permitted  the  gravel  to  slip  out,  twisted  and 
weakened  the  box,  bent  and  weakened  the 
crossbar,  and  otherwise  damaged  the  trade. 

As  stated,  the  cotirt  found  In  f&vor  of  the 
Idalntiff  and  assessed  bis  dunages  at  $2TC. 
The  county  contends  that  the  court  erred  for 
reasons  vUdi  may  be  snnunarized  as  follows: 
That  any  damage  oocaaioned  was  the  result 
of  the  plalntUTs  own  negligence  In  attonpt- 
ing  to  cross  ttie  bridge,  after  he  bad  ascer- 
tained It  was  In  a  defective  or  dangenms  con- 
dition; that  ptaintlir  nsed  the  trade  after 
the  accident  wltliont  having  It  repaired  or 
Inspected  by  a  ccnnpetent  medianlc;  that  the 
damage  was  caused  the  unskillful  and  neg- 
ligent manner  bi  wbtch  the  machine  was  op- 
aated,  and  the  ladfc  of  timely  repairs ;  that 
the  actual  damage  was  nominal;  that  the 
county  officials  had  no  notice,  actual  or  con- 
structive, that  the  bridge  was  not  in  a  safe 
condition  for  any  reasonable  or  ordinary  nse ; 
tliat  whoi  the  bridge  was  built  no  automotdle 


trucks  were  in  use  in  the  vicinity  and  but  few 
at  the  time  of  the  trial  in  September,  1920; 
and,  lastly,  that,  while  the  bridge  Is  a  part 
of  a  legally  established  county  road,  It  Is  In 
fact  used  by  very  few  people. 

[1]  Tfie  action  is,  of  course,  one  brought 
under  the  provisions  of  section  4,  c.  7,  Iaws 
18S9,  which  for  the  ffrst  time  In  the  history 
of  our  Jurisprudence  made  counties  liable  to 
Individuals  sustaining  damages  from  defec- 
tive roads  or  bridges. 

[2]  Was  the  plaintiff  guilty  of  such  con- 
tributory negligence  as  precludes  his  recov- 
ery? When  Heldt  crowed  the  bridge,  going 
over  to  the  gravel  pit,  he  noticed  tbere  was  a 
plank  cracked ;  as  he  expressed  It,  "broke 
like,  or  splintered.**  He  may  have  splintered 
it  himself  in  crossing  the  bridge  a  day  or 
two  before.  With  dils  exertion,  he  says  the 
bridge  looked  perfectly  safe  to  him,  as  good 
as  it  ever  did,  or  he  would  not  have  crossed 
it ;  that  he  had  seen  other  people  crossing  the 
bridge  with  loads  as  large  as  his.  The  evi- 
dence shows  that  others,  some  with  heavier 
trucks,  had  used  the  bridge.  Concede  that  he 
had  (packed  the  plank  a  day  or  two  before, 
and  that,  as  McMullen  says,  "Heldt  told  him 
he  turned  his  truck  a  little  to  one  side  and 
'straddled'  the  defective  i^nk  in  order  to 
avoid  It."  Would  this  crat^  in  a  single  place 
In  the  floor  warn  one  that  it  would  be  dan- 
gerous to  cross  the  bridge  with  a  truck?  Did 
it  point  Heldt  to  any  stractural  or  fatal  de- 
fect In  the  bridge  Itself?  Did  It  warn  hiita 
that,  if  he  attempted  to  cross,  It  would  col- 
lapse and  plnnge  bis  track  Into  the  river? 
We  tiitnk  audi  a  deduction  would  be  unwar- 
ranted, would  be  too  liarsh.  There  Is  not 
the  sllgbteat  suggestUm  In  the  evidence,  or  in 
the  briefs  of  connsel,  that  flie  defiect  In  the 
plank  bad  anything  whatever  to  do  vrltb  tSie 
collapse  of  tbe  brl^,  Wbether  a  obtain 
condition  surrounding  an  object  diarges  a 
man  with  negllgmce  must  to  a  great  stent 
depend  uptm  the  use  such  perstm  intends  to 
make  of  8u<ai  object  It  ml^t  be  nei^lgence 
if  a  man,  knowing  the  defect  was  there, 
drove  a  horse  over  tbe  bridge,  and  Qie  horse 
got  Its  foot  through  the  plank.  Su(&  a  result 
would  be  the  very  thing  that  might  have  been 
anticipated.  But  that  is  not  this  casft  Had 
the  Inrldge  been  barricaded,  and  Heldt  had 
nevwtbeless  removed  tbe  barricade  and  a^ 
tempted  tbe  cro98lng,  we  think  be  would  be 
chargeable  with  negligence.  So,  again.  If 
tbere  bad  been  on  the  bridge  a  sign,  UmitUag 
its  carrying  caiiiBclty,  tor  nample^  to  8,000 
pounds,  and  Heldt  bad  disregarded  this,  we 
tblnk  be  would  have  been  chax^ble  with 
n^ligence.  Conditions  such  as  these  would 
have  proclaimed  dangtt  of  some  sort  in  the 
(Xoaslng  of  tbe  bridge;  a  defeetlTe  plank  did 
not 

[3]  Counsel  for  appellant  In  his  brief  calls 
our  attention  to  (^gan  v.  Dlzon  County,  82 
Neb.  808, 118  N,  W.  1082;  Johnson  County  t. 
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Carmen.  71  Neb.  082,  99  N.  W.  S02 ;  and  oth- 
er cases  in  this  court,  boldlns  ttiat  contritiu- 
tory  negligence  on  tbe  part  of  the  plalntiif 
will  defeat  his  action,  even  If  the  county  be 
negligent  We  agree  to  this.  Bat,  as  stated, 
we  do  not  tblnlc  that  the  attempt  to  cross 
the  bridge  with  the  tmck  convicts  the  plain- 
tfff  of  negligence^  Concede,  however,  that 
HeldJ;  the  driver,  was  negligent  to  some  ex- 
tent, in  some  degree.  The  cases  above  cited 
were  decided  prior  to  the ,  passage  of  our 
comparative  negligence  act  In  1913.  Under 
this,  the  plalntlfTs  contributory  negligence 
does  not  bar  his  recovery,  when,  weighing  the 
negligence  ol  the  two  parties,  that  of  the 
plaintiff  Is  slight  as  compared  with  that  of 

fe  defendant.  The  case  was  tried  to  the 
art,  who  rendered  judgment  without  spe- 
clttc  findings.  We  assume,  however,  that  If 
the  court  found  Heldt  chargeable  with  any 
n^ltgence  his  recovery  was  reduced  In  pro- 
portion thereto,  as  preecrlbed  by  the  statute. 
We  feel  fortified  In  this  cmuduslon  when  we 
consider  that  the  plaintiff  sued  for  $735  and 
recovered  $275. 

It  is  true,  as  claimed  by  the  defendant,  that 
the  truck  was  used  by  plaintiff  after  the  ac- 
cident, and  before  part  of  the  repairs  were 
made.  The  testimony  Is  that  some  of  the 
r^alrs  necessitated  d^y,  and  were  not 
made  nntll  six  months  after  the  accident; 
bnt  It  does  appear  that  some  repairs,  a  new 
differential,  face  whe^.  spider  wheel,  new 
tires,  and  labor  Incident  thereof,  were  made 
and  furnished  soon  after  the  accident,  and 
that  these  repairs  themselves  amount  to  as 
much  as  the  Judgment  recovered. 

It  Is  claimed  that  the  damages  inflicted 
were  nomlnaL  New  gears  and  tires,  and  new 
differential*  and  new  eai  gate  were  neces- 
sitated; the  1^  hind  axle  bent,  the  wheel 
"dished"  or  bent  out,  and  the  Iron  framework 
of  the  machine  bent  or  pulled  In  4  Incdies. 
A.  W.  Tunnlcllff,  an  automobile  mechanic, 
called  by  the  defense,  examined  the  machine 
and  testified  that.  In  his  opinion,  repairs  ne- 
cessitated could  be  made  for  $75  to  $100. 
SchuylOT,-  another  mechanic,  called  by  the 
defense,  estimated  them  at  between  $S0  and 
$75.  There,  was  a  wide  discrepancy  between 
the  witnesses  for  the  respective  parties,  and 
It  is  evident  the  court  rendered  a  Judgment 
for  what  he  thought  was  the  actual  damage 
sustained  as  reflected  by  the  evidence.  As 
this  finding  Is  supported  by  ample  evidence, 
we  do  not  think  we  should  disturb  it. 

[4]  As  to  notice;  no  actual  notice  to  the 
county  was  necessary.  In  Baasch  t.  Dodge 
County,  4S  Neb.  B08^  01  N.  W.  725,  the  coort 
say: 

"For  an  injury  caused  by  an  unsafe  condi- 
tion of  a  county  bridge  a  conntj  Is  liable  in 
damages  notwithstanding  the  fact  that  no  no- 
tice of  SQch  condition  had,  previous  to  the  oc- 
currence of  the  accident,  been  given  to  any 
officer  of  the  county  concerned.  •  •  •  Th^ 
provisions  of  section  4  of  the  act  referred  to 


expressly  confer  a  right  of  action  independently 
of  whether  or  not  the  county  authorities  had 
been  previously  notified  of  the  unsafe  cooditiott 
of  the  bridge  which  caused  the  accident." 

And  In  Bethel  v.  Pawnee  County,  95  Neb. 
203. 145  N.  W.  363,  the  court  approved  as  con- 
cise and  accurate  this  instruction: 

"For  an  injury  caused  by  an  unsafe  and  de- 
fective condition  of  a  county  bridge,  a  county 
is  liable  for  damages,  notwithstanding  the  fact 
that  no  actual  notice  of  such  condition  had, 
previous  to  the  occurrence  of  the  accident,  been 
given  to  any  officer  of  the  county  concerned, 
where  the  defects  are  of  sach  a  natare  or  have 
existed  for  such  a  length  of  time  that,  by  the 
exercise  of  ordinary  diligence,  they  might  have 
been  discovered  and  repidred." 

See,  also.  HolUngswortU  t.  Saunders  Coun- 
ty. 30  Neb.  144,  64  N.  W.  79.  Tested  by  this 
rule,  we  tunic  the  county  bad  ample  notice  of 
the  defects  in  the  bridge.  The  evidence  dis- 
closes that  the  bridge  had  been  built  12 
years ;  "that  It  liad  undergone  frequent  re- 
pairs." It  had  been  "cobbled"  so  often  it 
was  difficult  to  say  In  what  direction  it  stood. 
Douhlt  said  It  was  never  in  good  condition 
and  never  Inspected  by  the  commissioners. 
In  May,  1919,  John  Bushbaum,  a  farmer  driv- 
ing a  truck  somewhat  heavier  than  the  plain- 
tiff's, and  intraidlng  to  cross  with  a  load  of 
gravel,  examined  the  board  bottom  and  the 
stringers  under  the  bridge  and  found  their 
condition  sach  that  he  concluded  he  could 
not  safely  cross  and  abandoned  the -attempt. 
We  think  these  facts  sufficient  to  Impute 
luiowledge  to  the  county. 

[I]  It  is  argued  that  when  the  bridge  was 
built  no  aut(«nobile  trucks  were  in  use  In  the 
county,  and  erea  at  the  time  of  the  trial  but 
few  were  operated  in  the  county ;  and  it  is 
argued,  Inferentially  at  least,  that  It  would 
be  unjust  to  hold  the  county  liable  under 
these  circumstances.  It  Is  probab^  true  that 
vrhen,  tbib  bridge  was  built,  13  years  ago,  these 
trucks  were  not  in  use  in  that  locality.  As 
to  their  . use  since  then,  It  appears  that  some 
trucks  were  in  use  perhaps  a  year  before  the 
accident,  and  that  at  the  time  tbeteoi,  in 
April,  1919,  some  or  seven,  according  to 
Bushbaum,  were  owned  and  operated  by 
fanners  living  in  the  Tldiity  of  the  bridge. 

The  liability  of  the  county  springs,  not 
alone  from  the  conntructing,  but  aiso  from 
the  maintaining  of  the  bridge.  Its  existence 
Is,  unless  restricted  in  some  way,  a  continu- 
ing Invitation  not  only  as  to  a  mode  of  travel 
prevalent  and  usual  In  its  inception,  but  al- 
so as  to  any  mode  of  travel  which  may  be 
devised  and  develop  into  CMumon  use  during 
its  existence.  It  Is  said  In  Seyfer  v.  Otoe 
County,  66  Neb.  666,  92  N.  W.  756 ;  "in  con- 
structing and  maintaining  a  bridge  for  pub- 
lic use,  a  municipality  is  not  limited  in  its 
duty  by  the  ordinary  business  use  of  the 
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structure,  bot  is  required  to  provide  for  what 
may  be  fairly  anticipated  for  the  proper  ac- 
comxnodatloii  of  the  imbUc  at  large  in  the 
various  occupationa  which,  from  to  time, 
may  be  pursued  in  the  looality  vAen  It  is 
iituatetl. 

■So,  also,  In  Miles  v.  Blduurdson  County, 
100  Neb.  294,  tSSt  N.  W.  4U,  decided  14  years 
later,  the  court  said : 

"That  the  bri^e  "was  reasonably  safe  for 
travel  with  a  team  and  wagon  did  not  reUeve 
the  coonty  of  its  duty  to  make  It  reasonably 
safe  for  the  passage  of  cattle.  *  *  •  The 
reqoirenients  of  a  Iwidge  are  that  it  ahaQ  be 
reasonably  safe  for  aneh  use  aa  the  public  nay 
malte  of  It" 

And  in  this  case,  and  also  In  Eovurlk  v. 
Saline  County,  86  Neb.  440, 125  N.  W.  1082,  27 
L.  R.  A.  (N.  S.)  832, 136  Am.  St.  Rep.  704,  the 
doctrine  laid  down  In  Seyfer  v.  Otoe  County, 
supra.  Is  reaffirmed  In  the  idaitlcal  words 
therein  used. 

For  the  reasons  given,  we  think  the  Judg- 
ment should  be,  and  It  la,  affirmed. 


CITY  OF  CHADRON  v.  CARD  et  al. 
(Na.  21965.) 

(Supreme  Court  of  Nebraska.  Jan  13,  1922.) 

(ByUahu*  by  the  Court.) 

Estoppel  ^93(7)— Riparian  proprietors  heM 
estopped  to  object  to  grant  of  penabaloa  to 
oity  to  Increase  water  snpply. 

Lower  riparian  proprietors  who  knowingly, 
without  objection  or  protest,  permit  a  city  to 
adopt  plans,  to  vote  bonds,  to  let  contracts, 
to  create  indebtedness,  and  to  expend  money  in 
an  effort  to  increase  the  municipal  water  supply 
from  unappropriated  waters  of  a  stream,  may 
be  estopped  to  object  to  the  granting  of  permis- 
sion to  use  such  waters. 

Appeal  from  Department  of  Public  Works. 

Application  by  the  City  of  Chadron  for  a 
permit  to  appiDi»iate  and  store  waters  of  the 
Statd  for  munldpakoses  of  the  City,  <q>posed 
by  Lee  Card  and  others.  IVom  a  dismissal  of 
the  proceeding,  the  City  a^wals.  Beveraed, 
with  Instructions  to  grant  permit 

E.  D.  &  F.  A.  Crites,  of  Chadron,  for  appel- 
lanL 

Lee  Card,  of  Chadron,  for  appellees. 


Heard  before  HOBRIfiSBT,  a  J.,  and 
ALDRIOH  and  BOSS,  JJ.*  ud  HCWABT  and 
PAINE,  District  Judges. 

ROSE,  J.  This  is  a  proceeding  before  the 
State  Department  of  Public  Works,  Bureau 
of  Irrigation,  Water  Power  and  Drainage. 
The  dty  of  Chadron  Is  the  applicant  and  is 
■seeking  permlssloii  to  Increase  Its  water 
supply.  It  Installed  a  syston  of  waterworks 
In  1892,  and  has  since  k^  the  plant  In  op- 
eration, ualnff  water  from  Chadnm  cre^ 
Owing  to  the  growth  oC  the  city  4HF  Chadron 
an  Increase  in  the  supply  water  for  public 
and  private  uses  is  Imperatively  dananded. 
To  this  end  additl<mal  waterworks  are  to 
course  of  constrfiction  or  have  heea  Installs^ 
The  present  ap]^cation»  as  indicated  by  the 
prayw,  is  for  a  permit— 

^o  impound  and  apply  to  such  uses  all  un- 
appropriated waters  flowing  in  said  Btream, 
and  all  storm  and  flood  waters,  and  all  seepage, 
subterranean,  anderground  and  percolating  wa- 
ters, subject  to  tlie  disposition  of  the  state,  in 
the  said  valley  of  the  Chadron  creek,  and  to 
impound  any  and  all  waters  not  otherwise  ap- 
propriated." 

Some  of  the  lower  riparian  pvoprleton  are 
defendants.  They  filed  objections  to  the  Is- 
suing of  the  permit  on  the  ground  that  under 
it,  if  granted,  the  dty  of  CAiadron  would  in- 
terfere with  their  water  rights.  A  reply  to 
the  objections  contains  a  plea  of  estoppel,  to 
the  ^ect  that  defendants,  wllli  knowledge  of 
the  facts  without  objection  or  protest  sat 
quietly  by  and  permitted  the  dty,  la  fnr^ 
therance  of  Its  purpose  to  Improve  tta  water- 
works and  Increase  its  water  supply,  to  pass 
OTdlnanoes,  to  adopt  plans,  to  vote  bcnids,  to 
let  contracts,  to  create  lnidtf)tednes8,  and  to 
expmd  money.  Upon  a  trial  of  the  tnaes 
the  proceeding  was  dismissed,  and  llie  dty 
has  appealed. 

The  estoppel  pleaded  by  the  dty  Is  con- 
duslvdy  established  by  the  evidence  and  pre- 
vents defendants  from  successfully  Inlerpos- 
ing  objections  to  the  permit  Clark  v.  Cam- 
bridge &  Arapahoe  Irrigation  &  Improvement 
Co.,  45  Neb.  7»8,  64  N.  W.  239.  No  aabst^n- 
tlal  reason  for  refusing  the  dty  relief  to  the 
extent  indicated  by  the  forcing  excerpt 
from  the  prayer  of  the  appUcaticn  has  been 
given.  The  order  of  the  Department  of  Pub- 
lic WoriJB,  Bureau  of  Irrigation,  Water  Pow- 
er and  Drainage  Is  therefore  reversed  and 
the  proceeding  is  remanded  to  that  (xlbunal, 
with  instructtons  to  grant  ttie  pranit. 

Reversed. 
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MOORE  r.  HUFFMAN  BROS.  MOTOR  CO. 
(No.  21886.) 

(Supreme  Court  of  Nebrwlu.  Ju.  18»  1822.) 


IfOOBB  T.  HUFFMAK  BBOS.  HOTOR  00.  851 

(ise  N.w.) 

the  plaintiff,  tbe  defendant  made  the  i^lain- 
tlff  a  proposal  of  settlement  in  writing,  which 
the  plaintiff  accepted.  The  proposal  and  ac* 
ceptance  is  the  contract,  and  the  same  reads 
as  foUows: 


(SvUaJm*  luf  the  Cow  t.) 

CoriurRtloiis  «=»79— Contract  held  to  bind  eor- 
poratlOR  to  Issno  stoek  to  wtiomaoever  sttok 
uleaafao  Might  dtreet  for  his  oomniiMloiis. 
0<Hitract  construed,  and  held  to  mean  that 
under  the  terms  of  said  contract  the  plaintiff 
bad  a  richt  to  demand  that  ■  defendant  iBsae 
ttitA  to  wtaomaoeTer  he  might  direct,  to  the 
amoont  of  commlBsIons  dne  him  on  etoek  sales 
paid  for  on  the  date  of  the  demand,  and,  ntiuu 
faOare  or  refusal  of  defendant  to  issne  aald 
stock,  the  balance  dne  should  be  paid  in  cash. 

Appeal '  firom  District  Court,  Lancaster 
Coanty ;  Morning,  Judge. 

Action  Frank  S.  BCoore  against  the 
Huffman  Bros.  Motor  Cctmpany  for  an  ac- 
ooontlng  of  mon^  due  under  a  written 
nmtract.  Decree  for  plaintiff,  and  the  de- 
fendant appeals.  Affirmed. 

W.  H.  Herdman,  of  Omaha,  for  app^ant 
Fred  01  FoBter,  of  Uncoln,  tot  appellee. 

Heard  before  UQTTON,  DAT,  and  DEAN, 
JJ.,  and  AIiI«BN  and  BBQLEX,  District 
Jodgea. 

BEOLET,  District  Judge.  This  la  an  ao> 
tltnt  taroagbt  by  Frank  8.  Mo(ae,  am^ellee, 
herelnaffeer  called  plaintiff^  sgabiBt  Hoff- 
man Area.  Motor  Company,  appellant,  bere- 
)nafter  called  defandan^  In  eqnl^,  fbr  an 
accoontlag  of  moneys  due  on  certain  writ- 
ten contract  In  tba  court  below  a  decree 
was  altered  awarding  to  plaintiff  a  money 
judgment  toe  $10,784^42,  and  defendant  pros- 
ecDtes  this  api>eal  to  this  court  to  reverse 
said  decree. 

The  plaintiff  was  a  stock  salesman  in  the 
employ  of  the  defendant,  The  contract  in 
controversy  was  entered  Into  shortly  after 
tbe  plaintiff  severed  his  connection  with  the 
defoidant.  At  the  time  of  the  making  of 
tbe  contract  there  were  certain  stodc  sales 
tliat  had  been  paid  for  by  purchasers  and  on 
which  tbe  plaintiff  was  entitled  to  the  sum 
of  99,000,  which  was  then  due  and  payable 
in  mon^.  There  were  other  sales  on  which 
Httlement  had  not  t)een  made,  the  couunls- 
Bkns  on  these  sales  aggregating  $S,723,  and 
which  would  be  due  and  payable  as  soon  as 
setUed  for  by  tbe  purchasers  of  the  stock, 
tbe  precise  amount  due  at  any  given  time 
being  tbe  commission  on  the  sales  actually 
settled  for.  There  was  also  due  tbe  plain- 
tiff S3400  on  a  note  given  by  the  defendant 
to  tbe  plaintiff.  At  a  meeting  of  the  parties 
fording  settlement  of  the  Indebtedness  to 


"Omaha,  May  6.  1020. 

"Mr.  F.  S.  Moore,  Omaha,  Nebraska— Dear 
Sir:  Confirming  onr  conversation,  it  has  been 
determined  and  is  agreed  between  ns  that  your 
portion  of  normal  commissions  accrued  and 
unpaid  on  stock  issued  to  date,  in  which  you 
are  interested,  amounts  to  95,723,  and  it  is 
specifically  understood  that,  of  said  stoek  is- 
sued, there  remains  unpaid  stock  to  the  par 
v&lue  of  $23,500  which  must  be  fnlly  paid  In 
cash  before  the  commission  of  $5,723  becomes 
fully  earned  and  payable. 

"It  is  also  understood  and  agreed  that  on 
any  stock  sold  wliicb  for  any  reason  we  are 
obliged  to  cancel  or  refund  to  the  purchaser 
and  on  which  commissions  have  been  previously 
paid  or  included  in  above  computation  that 
your  portion  of  such  commissions  shall  be  de> 
ducted  from  any  credits  you  may  have. 

'^n  addition  to  the  conditional  amount  of 
$5,723  there  is  also  due  yon  ^,100  on  note  of 
tbia  company,  and  $9,000  original  commissions, 
these  three  ttuns  totaling  $17,823. 

"It  Is  naderatood  and  agreed  that  the  amount 
of  commisaioas  as  stated  ia  computed  upon 
straight  percentage  basis  as  cash  fully  paid 
and  tiiat  in  some  instances  there  are  deductions 
yet  to  be  made  covering  discounts  on  liberty 
bonds,  certificates  of  deposit,  interest  refund- 
ed, etc. 

"It  is  agreed  that  yon  are  to  immediately  pur- 
chase one  Hufl^n  paasengnr  ear  at  an  agreed 
price  of  $1,601  irtildi  will  be  dedneted  from 
the.  $17,823  above  rtferred  to,  leaving  a  con- 
ditional bslance  due  ^ou  of  $16,132,  which  if, 
and  when  fiUIy  earned  Is  to  be  paid  by  pre- 
ferred stock  in  Huffman  Bros.  Motor  Company, 
to  the  amount  of  $19,000  par  value,  any  small 
difference  between  tbia  amount  and  what  your 
credite  would  purchase  In  stock  at  $86  per 
share  to  be  paid  ia  eaah. 

"Said  stock  la  to  be  Issued  upon  demand  to 
whomsoever  yon  may  direct,  but  in  view  of  the 
conditions  above  stated,  we  are  not  to  issue 
stock  In  excess  of  the  smount  thst  your  earned 
and  fully-payable  credits  will  purchase. 

"It  is  also  agreed  that  as  soon  as  stock  at 
$86  per  share,  to  the  amount  of  $10,000,  has 
been  issued  that  you  will  sarrender  the  $3,100 
note  that  you  hold. 

"If  for  any  reason  the  $19,000  stock,  or  any 
portion  of  it,  cannot  or  is  not-issued,  as  agreed 
above,  then  in  that  case  the  balance  due  ahall 
be  paid  in  cash. 

"It  is  further  agreed  that  thia  arrangement 
when  completed  shall  be  construed  as  full  and 
final  settlement  in  satisfaction  of  all  claims, 
agreements,  promises,  or  understandings. 
"Yours  very  truly, 

"[Signed]  Huffman  Bros.  Motor  Co., 
"By  W.  M.  Clemmt,  Acting  SecreUry. 
"Accepted: 

"F.  S.  Moore." 

There  Is  no  serloos  dispute  of  fact  In  the 
record.  The  precise  question  for  determine- 
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tlon  In  this  apiwal  la  rather  one  of  conatmc- 
tlon  ot  the  written  contract  above  set  forth 
and  a  determination  of  the  rights  of  the  par- 
ties under  satd  contract  The  defendant 
concedes  that  the  f9,000  on  completed  sales, 
togettier  with  the  $3,100  represented  by  the 
note,  were  doe  upon  the  encutlon  of  the 
contract,  and  that  plaintiff  has  since  recelr- 
ed  the  UufFman  passrager  car  at  the  agreed 
price  of  $1,691.  and  that  defmdant  has  is- 
sued to  plaintiff  47  shares  of  ttie  preferred 
stock  of  the  defendant  corporation  of  the 
ii-alue  of  ¥3,985;  that  plaintiff  has  surrender- 
ed up  the  $3,100  note  and  made  written  de- 
mand upon  defendant  to  Issue  100  shares 
of  preferred  stock  of  the  defendant  corpora- 
tion to  Andrew  K.  Nelson^  and  charge  said 
stock  to  plaintiff's  account,  which  written 
demand  was  refused  l)y  defendant. 

The  question  ot  differences  between  the 
parties  arises  over  the  Item  of  $5^723  of  the 
so-called  normal  commissions  upon  the  sales 
of  stock  not  settled  for  at  the  time  of  the 
execution  of  the  contract  of  settlement  De- 
fendant contends  that  no  part  of  the  normal 
commisaions  amounting  to  $6,723  was  due 
and  payable  to  plaintiff  under  said  contract 
until  all  the  capital  stock  sold  by  plaintiff, 
on  which  said  normal  commissions  accrued, 
was  fully  paid  for  by  the  purchasers.  Plain- 
tiff contends  that  he  has  a  right  under  said 
contract  to  demand  payment  for  each  sale 
of  stock  when  the  purchaser  pays  for  the 
same.  There  were  13  sales  of  this  stock  on 
which  the  commissions  aggregated  $5,723« 


It  was  stipulated  by  tJie  patties  on  the  trial 
that  the  sum  of  $1,852^  was  to  be  deducted 
for  canceled  or  unpaid  stodc,  leaving  a  bal- 
ance of  $4,370.46  In  the  hands  of  defendant 
on  normal  oommlasions. 

We  think  that  a  fair  constructl<m  of  Uie 
contract  is  that  tlie  "contidmal  balance  of 
$16,132"  became  an  absidote  balance  due 
plaintiff  when  the  full  amount  of  the  stock 
upon  wbl<A  commissions  therein  computed 
was  fully  paid  to  defmdant,  and  that  the 
actual  balance  due  plaintifl  at  any  given 
time  was  the  amount  of  oommlssioiis  In  the 
hands  of  defendant,  received  from  stock 
sold  by  plaintiff,  which  was  fully  paid  for 
by  the  purchasers ;  and  that  pliUnttff  bad  a 
rlglit,  under  said  contract,  to  demand  that 
defendant  Issue  stock  to  the  amount  c£  com- 
missions on  stock  sales  paid  for  on  the  date 
of  the  demand,  but  no  flirther,  and  upon 
failure  of  defendant  to  Issue  the  stock  the 
balance  due  was  to  be  paid  In  cash.  At  thtf 
time  of  the  demand  for  the  Issuance  of  100 
shares  of  stock  at  the  agreed  value  of  $85 
ver  share,  there  was  due  plaintiff,  in  the 
hands  of  the  def^dant,  the  sum  of  $6,414 
on  original  commissions,  and  the  further 
sum  of  $4,370.46  on  the  normal  commls^ons. 
making  a  total  due  plaintiff  from  defendant 
ot  the  sum  of  $10,784.46,  and  under  the  terms 
of  the  contract,  upon  refusal  of  the  defend- 
ant to  issue  preferred  stock,  the  said  amount 
was  made  payable  In  cash. 

The  decree  of  the  district  court  is,  there* 
fore,  right  and  ia  affirmed. 
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DOLD  V.  MUNSOR  flt  «L  (No.  21906.) 
(8npT«m«  Oonrt  of  Nebnuka.  Jan.  26^  1822.) 

(Sj/ttaJnu  by  th»  Court.) 

I.  Jary  «9t4<l3)-4>l«litlff  boli  lot  •■tMed 
to  Jary  trial  whero  aaly  waa  oros«-a»- 
tlaa  for  apaoHIo  parftmaaoa. 

Id  tliiB,  an  action  to  recoTor  tlia  poBBeasioii 
of  real  estate,  to  cancel  a  mortgage  thereon 
executed  by  defendant,  and  to  qniet  the  title  of 
plaiotiflr,  in  which  action  the  defendant  admits 
plaintiff**  title,  but  prays  for  specific  perform- 
ance of  an  alleged  contract  of  sale  to  defend- 
ant, to  quiet  the  t)tl,e  In  him,  plaintiff  is  not 
entitled  to  a  trial  by  jury  as  a  matter  _of  right, 
and  it  was  not  error  to  refuse  it 

Z  Evidence  4t=3il85(l) —Witnesses  is=>l6  — 
Where  plaintiff  denies  existence  of  a  oontraot 
defendant  testifies  plaintiff  had,  seoondary 
avidenee  Is  admissible,  withoat  notlot  to  pre- 
duce  or  snhpcsaa  iluces  tecum. 
Where  plaintiff  denies  that  a  written  con- 
tract, wltich  defeodant  testifies  la  in  his  pos- 
seaaion,  erer  existed,  or  that  be  ever  had  such 
a  paper,  such  a  denial  furnishes  sufficient  foun- 
dation  for  the  introduction  of  secondary  evi- 
dence of  the  contents  of  the  paper,  without  tbe 
service  of  a  notice  to  produce  die  paper,  or  the 
issuance  and  aerviee  of  a  subpoena  duces  tecum. 

3.  Appeal  and  error  «»895(2)  —  Supreme 
Court  will  oonsider  trial  ooart's  findings  In 
dstarmhilnB  whli^  witnesses  ara  nest  worthy 
of  hellef. 

Although  the  issues  of  fact  in  an  equity 
«u«  are  required  to  be  tried  de  novo  upon 
appeal  to  this  court,  where  tbe  evidence  is  con- 
flicting, this  court  will  consider  the  fact  that 
the  trijd  court  bad  the  opportunity  of  seeing 
and  hearing  the  witnesses,  snd  will  give  con- 
sideration to  this .  fact  and  to  its  findings  in 
determining  wldch  witnesses  are  most  worthy 
of  belief. 

Appeal  from  District  Court,  Sherman 

Ooonty;  Hoatetler,  Judge. 

Action  by  Emil  Dold  against  E^rson  Mun- 
«or  and  another  to  recover  possession  of  a 
town  lot,  praying  for  an  accounting  and 
specific  performance  of  a  contract  Judg- 
ment for  defendants,  and  plaintlfC  aroeals. 
AMrmed. 

Lamont  L.  StqAiens,  of  Loup  City,  and 
ClUTwd  Ia  Rein,  of  Lincoln,  for  appellant 

Aaron  Wall,  J.  S.  Pedler,  and  ft.  H.  Ma- 
tbew,  all  of  Loup  City,  for  appellees. 

Heard  before  LETTON,  DAY,  and  DEAN, 
JJ.,  BEGIjBT  and  HOSTBTLER,  District 
Judges. 

LErraX)N,  J.  This  action  was  brought  to 
recover  possession  of  a  certain  lot  in  the 
town  of  Ashton,  to  set  aside  a  certain  mort- 
gage upon  the  premises  executed  by  tbe  de- 
fendant Munsor  to  Swenson  Brothers  Com- 
pany, and  to  quiet  plaintiff's  title  as  against 


DOLD  T.  MTJXSOB  35S 

(IM  N.W.) 

the  claims  of  Hunsor  and  tbe  mortgagee^ 
Defendants  admit  that  the  legal,  title  to  the 
property  is  In  tbe  plaintiff,  but  tbe  cross- 
petition  of  Hunsor  alleges  that  by  an  aiS 
rangement  made  In  1916,  verbally,  and  after- 
wards merged  Into  a  written  contract,  Dold 
agreed  to  furnish  money  to  buy  a  lot  and 
erect  a  store  building  thereon  for  tbe  use  and 
benefit  of  Munsor,  and  that  Munsor  was  to 
pay  tbe  cost  of  the  lot,  tbe  building  and 
other  improvements,  and  to  pay  Interest  at 
tbe  rate  of  7  per  cent,  per  annum  of  this 
amount,  payable  monthly,  and  that  on  Janu- 
ary 1,  1921  provided  $500  or  more  had  then 
been  paid  on  the  purchase  price  Dold  was 
to  execute  a  deed  to  tbe  property  to  Mun- 
sor, and  tsbe  back  a  mortgage  to  secure  the 
unpaid  balance  of  the  purchase  price  and 
interest  It  is  alleged  that  tbe  written  con- 
tract was  never  delivered  to  Munsor,  and 
that  he  paid  $800  on  the  contract  price,  and 
made  $400  worth  of  Improvements  on  the 
property.  He  prays  for  an  accounting,  that 
be  may  have  spedflc  performance  of  the 
c<mtract,  and  that  bis  title  be  quieted. 

Tbe  facts  are  somewhat  peculiar.  The 
reporter's  note  states  that  Munsor  is  an 
Armenian  who  speaks  very  broken  English. 
Plaintiffs  testimony  Is  to  tbe  effect  that  he 
leased  the  building  to  Munsor  at  a  monthly 
rental  of  7  per  cent  upon  tbe  cost  price; 
which  rent  amotmted  to  $15.20  a  month  at 
first,  and  $15.70  after  additional  improve- 
ments had  been  put  upon  the  building,  and 
that  be  paid  rent  until  July,  1919.  and  has 
paid  no  tent  since.  The  .  testimony  of 
Mnnaor  la  Hat  Dold  offered  to  fumlafa  the 
money  to  buy  a  lot  and  erect  a  building  tor 
bis  use  as  a  stwe,  to  be  paid  for  as  alleged 
In  tile  crosa-petitlon. 

Munsor  and  Ayoub,  a  clerk  employed  by 
him,  a  f^low  Armenian  or  Assyrian,  who 
seems  to  be  much  more  accomplished  in  the 
use  of  English  than  Munsor,  both  testify  that 
a  contract  was  written  out  by  Dold,  brought 
to  the  store  and  left  with  them  for  a  short 
time,  and  afterwards  takra  by  Dold;  that 
several  payments  were  made  on  tbe  princi- 
pal, tbe  receipt  of  which  was  Indorsed  on 
the  contract  by  Dold.  Dold  denies  that  any 
contract  of  sale  either  oral  or  written  was 
ever  made,  and  deuira  that  any  money  was 
paid  except  as  rent.  A  number  of  receipts  In 
Dold's  handwriting  are  in  tbe  record,  which 
recites  that  they  are  "for  interest  on  build- 
ing." Munsor  and  Ayoub  testify  that  Mun- 
sor asked  for  a  copy  of  tbe  contract,  and 
that  Dold  said,  "No,  you  don't  need  no  copy, 
whatever  you  pay  I  will  mark  it  on  tbe  bade 
of  this  contract  Just  tbe  same  as  a  receipt;" 
that,  when  tbe  taxes  were  spoken  of,  Doid 
said  that  he  would  pay  the  taxes,  and  at 
the- end  of  five  years,  when  Munsor  got  the 
deed,  they  would  figure  up  and  settle  tbe 
amount  due.  giving  ivopar  credits  for  all  mon- 
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ey  paid.  AyoQb  teatified  that  in  ;rul7,  1919, 
Munaor  was  about  to  sell  the  property  to 
one  Oehring,  but  Dold  refosed  to  make  a 
deed;  that  afterwards  Dold  offered  to  aeU. 
the  building  to  Oehring,  and  that  Mmisor 
objected,  saying  it  was  his  building,  and  the 
sale  whs  not  consummated  on  that  account; 
and  that  after  that  Dold  did  not  call  for 
the  interest,  and  no  Interest  has  since  been 
paid.  On  rebuttal  Dold  dmied  any  such 
conversations,  and  the  agent  with  whom 
Munsor  teatlQed  h^  had  some  negotiations 
for  the  parcMse  of  the  lot  denied  this,  and 
said  that  all  of  his  transactions  as  to  the  lot 
were  with  Dold. 

The  court  decreed  specific  performance  of 
the  contract,  gave  Dold  a  first  lien  for  the 
balance  found  due.  and  provided  that  In 
default  of  payment  the  contract  be  fore- 
cioeed,  and  the  premises  sold  to  pay  this 
and  the  amount  due  the  other  crosa-petitlwer. 

[3]  The  evidence  is  In  hopeless  conflict. 
The  store  was  broken  Into  and  the  bocAs  la 
which  Munsor  testifies  the  cash  payments 
were  entered  were  stolen.  It  is  Impossible 
that  all  the  testimony  of  Ayoub  can  be 
true,  because  it  Is,  in  part,  self -contradictory. 
The  writteq.  documrat  which  he  produced, 
and  upon  which  he  testified  he  Indorsed  the 
payments  made  on  the  principal  at  the  time 
they  were  made,  bears  internal  evidence  that 
the  entries  were  not  made  at  that  time.  The 
atrongest  evidence  in  favor  of  Hunsor  is 
that  furnished  by  the  2S  receipts  in  the 
handwriting  of  Dold,  which  recite  the  pay- 
ment of  Interest  "on  store  buildUt^"  or 
words  of  like  effect  l>7  Mmuor.  The  le- 
cetptB  ate. In  aocordanoe  with  tta  terma  at 
the  alleged  contract.  It  aeems  incredible 
thai;  if  the  relation  between  Otn  partlea  was 
mainy  that  of  landlord  and  tenant,  the  re- 
eelpta  would  not  be  for  "rent,"  instead  ct 
for  "Interest"  An  attempt  is  made  to  «c> 
plain  this  by  saying  that  7  per  cent  upon 
the  cost  of  the  building  and  lot  was  to  bo 
ttie  m<M]thly  rental;  but  when  conaidered  in 
ccomectlon  with  other  circumstances  In  the 
record,  tUs  is  not  a  satisfactory  exj^ana- 
tlon.  The  trial  court  had  the  witnesses  before 
him,  and  was  better  able  to  Judge  of  the 
truthfulness  of  th^r  testimony  tban  this 
court  Giving  consideration  to  this,  we  have 
reached  the  same  conclualon  as  to  the  facts 
which  that  court  did. 

[1j  Several  errors  are  assigned  that  must 
be  mentioned.  The  refusal  of  a  Jury  trial  is 
alleged  as  error.  The  petition  clearly  states 
a  cause  of  action  for  equitable  relief.  It 
prays  that  the  defendants  be  required  to  set 
up  any  claim  or  Interest  they  may  have  in 
the  iffeml^es;  that  said  <dalm  be  decreed  to 
be  void ;  tliat  the  apparent  Hen  on  the  Swen- 
Bon  Brothers  Oompany  mortgage  be  ranov- 
ed;  tliat  the  mortgage  be  canceled;  and  that 
the  title  be  quieted  In  the  plaintiffs.  Fur- 


thermore, defeadants  admit  that  plaintiff  Is 
the  ownw  of  the  l^al  ttfle,  and  that  nn 
money  had  been  paid  him  since  July,  1919. 
Under  these  admlseioDB,  lAalntiff  would  have 
been  entitled  to  a  Judgment  on  the  plead- 
ings, and  there  would  be  nothing  for  a  court 
or  Jury  to  pass  on,  were  it  not  for  the  eqni* 
table  issues  raised  by  the  cross-petition. 
Plaintiff  was  not  entitled  to  a  Jury  trial 

[2]  It  Is  assigned  that  the  decree  Is  not 
supported  by  sufficient  evidence,  the  main 
contention  in  this  respect  being  that  the 
court  admitted  secondary  evidence  of  the 
contents  of  the  written  contract,  when  no 
notice  bad  been  served  upon  plaintiff  to 
Itfoduoe,lt  The  record  shows  that  when  Uka 
objection  was  first  made  it  was  sustained, 
but  that  when  it  became  clearly  aKiarent 
to  tbe  court  that  plaintiff  denied  that  any 
such  contract  had  ever  been  in  existence, 
that  if  it  ever  did  exist  it  was  in  his  costody 
and  control,  and  that  the  servloe  upon  him 
of  a  fwmal  notice  to  {miduce  It  would  taave 
been  fruitless,  the  court  ^perly  permitted 
the  witness  to  state  its  terms.  In  this  there 
Is  no  error.  It  has  repeatedly  becm  hdd 
that  s  person  is  excused  from  making  a 
tender  where  a  tender  would  be  fruitless. 
The  same  principle  applies  to  the  giving  of 
notice  to  produce  a  paper,  to  a  party  to  the 
suit  who  testifies  and  contends  that  such  a 
paper  was  never  in  existence.  The  law  does 
not  require  a  vain  thing,  and  such  a  denial 
furnishes  sufficient  foundation  for  the  in- 
troduction of  secondary  evldoice  of  the  con- 
tents of  the  all^fed  contract  Mack  v.  Mack, 
94  Neb.  504.  143  N.  W.  454;  Bickley  T.  Bick- 
ley,  186  Ala.  548,  558,  34  Soutb.  946;  Foster 
V.  Pointer,  9  Car.  P.  (Eng.)  718;  Hamilton  v. 
lUce,  15  Tex.  882;  Augur  Steele  Axle  & 
Gearing  Co.  v.  Whlttler,  117  Mass.  451. 

The  Judgment  of  the  district  court  la 

Affirmed. 

UY0N8  V.  D0NAHUE-4MNDALL  4  CO. 

(Nft.  21871.) 

(Supreme  Conrt  of  Nebraska.  Jan.  SO,  18S2.) 

(Bvllabut  bit  the  Court.) 

1.  Factors  «s»2l— May  rely  oa  eaatani  aid 
usage  la  salllsg  ooAslgnsient  of  live  atook. 

A  commission  merchant  has  the  il^it  to 
rely  and  act  upon  custom  and  usage  la  saUlnc 

live  stock  consigned  to  him. 

2.  Factors  4=943— la  aotlos  for  daaiaeet  aa  Ib> 
structlon  ilsreiardlaB  broker't  oastom  and 
usags  held  error. 

Held,  it  was  reversible  strot  for  the  trial 
court  to  give  instruction  No.  12,  disregarding 
the  castom  and  os^re  of  the  defendant  commis- 
sion merdiants. 

Appeal  from  Disuiot  Oonrt  Dongas  Oovn- 
ty ;  B^;ley,  Judge. 
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Actimi  "hj  UartlB  X*.  I^fooM  utalnst  Dona- 
bue-BandaU  &  Co.,  a  anpontkUL  Jndgmait 
for  the  plalntUI,  and  defendant  appeals.  Be- 
Twsed  and  raoanded. 

Grofoot,  Fraser,  Connolly  &  Striker,  of 
Omaha,  for  appellant 

B.  T.  Ootfey,  of  Omaba,  and  F.  J.  Byrd,  of 
Go  then  berg,  for  appellee. 

Heard  before  MOBRXSSfiiY,  O.  J.,  and 
iJSTTON,  ROUE,  DifiAN,  AliDBIOB,  DAX, 
and  FIANSBUKG,  JJ. 

ALDBICH,  J.  This  is  an  acUon  at  law  to 
recover  damages  from  Donahue- Randall  & 
Company  of  Omaba,  commission  merchants 
engaged  in  tbe  selliug  of  lire  stock  for  blre. 

Un  tbe  Slat  of  October,  1918,  tbe  plaintiff 
sblpped  to  defendant  136  bead  of  cattle  for 
sale.  Tbey  arrived  In  due  course  of  time  in 
fair  condition  and  were  accepted  by  tbe  de- 
fendant as  usual  for  8al&  On  or  about  No- 
vember 1,  1918,  the  defendant  firm  notified 
tbe  plaintiff  tbat  the  cattle  bad  been  sold, 
bat  it  was  afterwards  ascertained  that  this 
was  a  mistake  and  plaintiff  was  then  notl- 
Hed.  Tbe  cattle  bad  not  been  sold.  Tbe 
plaintiff  immediately  notified  Randall,  a  mem- 
ber of  tbe  defendant  firm,  tbat  he  wanted 
the  cattle  sold  at  once.  It  appears  of  record 
that  the  defendant  had  an  offer  of  17.75  a 
hundredweight  before  these  cattle  bad  op- 
portonity  to  hare  any  drink  and  teed  what- 
erer.    This  offer  was  respectfully  refused. 

It  may  be  stated  here  that  it  is  contrary 
to  custom  and  general  usage  of  the  stodc- 
yards  to  sdl  lire  stock  without  an  tfpooxtXh 
nlty  to  water  and  feed  them. 

litis  commission  merchant  Into  whose 
bands  these  cattle  had  been  consigned,  and 
In  whose  possesstou  and  care  tbey  were,  re> 
cdred  no  proper  offer,  as  be  thought,  and 
so  called  plaintiff  on  the  telephone  and  noU- 
fied  him  tbat  the  market  bad  slumped,  and 
that  he  could  not  afford  to  hare  these  cattle 
sold  oi  such  a  market,  and  tbat  they  ought 
to  be  sent  over  to  Balston  to  be  fed  until 
sttch  time  as  the  market  got  better,  to  which 
tbe  plaintiff  replied  tbat  be  should  use  bis 
best  Jndgmrat  But  plaintiff  also  in  courae 
of  this  discnssion  insisted  that  tbe  cattle 
be  sold,  that  It  was  not  the  first  time  that  be 
bad  taken  a  loss  and  ttiat  it  probably  was 
not  the  last.  The  defendant  went  ahead, 
using  his  best  Judgment,  as  be  supposed,  and 
shipped  tbe  cattle  to  Ralston  and  ran  up  a 
bill  Dt  about  $1,200  for  tbe  care  and  feed  of 
tbeee  cattle.  Later  defendant  bad  the  catUe 
brought  back  to  Omaba  and  sold  than  for 
eonslderably  less  than  the  original  offer. 

There  Is  a  square  confilct  between  tbe  tes- 
timony of  tbe  plaintiff  and  tbe  defendant 
BandaU  on  the  important  facts.  In  this  it  is 
erldent  that  the  Jury  believed  tbe  plaintiff 
and  it  is'  not  for  us  to  disturb  tbat  finding. 

It  does  not  anywhere  appear  in  the  record 


that  defendant  paid  for  two  cattle  for  which 
it  failed  to  account  This,  of  couzse^  should 

be  paid. 

[1,2]  In  our  opinion  tbne  was  rerwsibla 
error  in  tbe  court's  instmcticai  No.  12,  giren 
on  its  own  motion.  Among  other  thhigs,  it 
permitted  tbe  jury  to  assess  damages  "sus- 
tained by  reason  of  tbe  n^Ugoice  or  gross 
carelessness  of  defendant.  If  any,  in  foiling 
to  accept  bids  or  sell  said  catUe  cm  the  mar- 
ket wboi  received."  The  record  shows  there 
was  no  negligence  in  refusing  to  sell  the  cat- 
tle when  rec^red,  that  the  offer  refused  was 
to  buy  tbe  cattle  before  tbey  bad  been  fed 
and  watered. 

As  we  have  before  indicated,  it  Is  tbe 
custom  and  usage  of  the  commission  mer- 
chants to  feed  and  water  lire  stock  before 
selling  to  offset  to  some  extent  the  ^rinkage 
caused  by  shilling.  Tbe  defendant  had  the 
right  to  and  should  use  its  best  Judgment  In 
making  a  sale  and  in  refusing  the  otZer  made^ 
and  in  so  doing  It  acted  acoffding  to  the  cus- 
tom and  usage  of  the  business  and  exodsed 
sound  judgment  In  rlew  of  this  discussion, 
we  are  of  the  o^nlon  that  instrucUon  Na 
12,  as  giren.  was  rererslble  ror. 

The  cause  is  reversed  and  remanded. 

Reversed. 


STATE  ex  rel.  FARMERS'  MUT.  INS.  CO. 
OF  NEBRASKA  v.  COLBY,  DIstrM 
Jsdge.  (Ne.  222S7.) 

(Snpreme  Court  of  Nebraska.  Jan.  IS,  1823.) 

1.  Mastamst  «s>lft-Writ  shoalri  sot  Issue  If 
relator  dgst  sot  establish  dear  legal  right 

A  ^rit  of  mandamus  should  not  be  issued  if 
a  relator  does  not  establish  a  dear  legal  right 
to  the  psrtormanos  by  the  respondent  of  the 
particular  dnty  sought  to  be  enforced. 

2.  ExssftlORS,  Mil  of  «s»14— CsrtMsd  traa- 
sorlft  frsn  reporter  of  afldavlts  sot  asees- 
•aiy  ea  bill  of  exesptless  to  rsllsss  oa  ae- 
tloR  for  BOW  trial. 

A  person  who  desir«i  to  present  a  Un  vS. 
exceptions  of  the  mlings  of  the  district  court 
upon  a  motion  for  a  new  trial  is  not  required 
to  procure  a  transcript  from  the  official  court 
reporter  of  affidarits  filed  Id  support  of  the 
motion,  or  to  obtain  his  certificate  to  tbe  same. 

3.  Exeeptlotts,  bill  of  «=>40<5)— Refnsal  of  ex- 
tenslos  Of  time  for  prasestlsg  bill  of  sxoep- 
tlons  held  sot  an  abose  of  discretion. 

Where  an  affidavit  presented  in  support  of 
a  motion  for  a  new  trial  is  on  file  In  tbe  office 
of  the  clerk  of  the  district  court,  and  a  copy 
wag  in  the  possession  of  tbe  party  desiring  a 
t^Il  of  exceptions  settled,  and  tills  was  the  only 
eridence  necessary  to  be  embodied  in  the  bill, 
it  is  not  an  abuse  of  discretion  by  the  trial 
court  to  refuse  to  allow  an  extension  of  time, 
over  the  statutory  16  days,  for  the  presentation 
of  a  bill  of  exceptions. 
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Application  by  the  State,  on  the  relation  of 
the  Farmers'  Mutual  Insurance  Company  of 
Nebraska,  for  a  writ  of  mandamus  against 
Leonard  W.  Colby,  District  Judge.  Writ 
denied. 

Doyle,  Halligan  &  Doyl^  of  lincfdn,  for 

relator. 

R  O.  Kretslnger  and  Sacbett  ft  Btewater, 
all  of  Beatrice  for  re^KMident. 

Heard  btfore  LETTON,  DAY,  and  DEAN. 
JJ.,  and  TBWELIi  and  BI«AOKLBDGS\  Dla* 
trlct  Judges. 

LETTON,  J.  This  Is  an  original  proceed- 
ing In  this  court  to  obtain  a  writ  of  manda- 
mus commanding  Leonard  W.  Colby,  Judge  of 
the  district  court  for  Oage  county,  to  extend 
the  time  for  setting  a  blU  of  eiceptlons  In 
the  case  of  Farmers'  Mutual  Insurance  Com- 
pany T.  Nellie  Gumaer,  Mary  Gumaer,  and 
George  Llppold  for  an  additional  40  days. 

The  facts  seem  to  be  that  a  default  Judg- 
ment was  rendered  on  May  28,  1021,  ^In  said 
case  against  the  insurance  company  on  cross- 
petitions,  in  the  absenco  of  plalntllTs  at- 
torneys, and  withont  notice  to  them  of  the 
date  the'cose  would  be  tried.  A  motion  tor  a 
new  trial  was  filed  on  May  31.  The  court 
passed  upon  this  motion  on  June  4,  In  the 
absence  of  plaintiff's  attorneys,  and  the  term 
of  court  adjourned  sine  die  the  same  day. 
On  June  11,  in  reply  to  a  letter,  respondent 
wrote  to  plalntlfTs  attorneys  that  his  rec- 
oUectlcm  was  that  the  motion  for  a  new 
trial  bad  been  overruled  "a  week  or  more 
ago"  and  t^riaed  them  to  write  to  Oie  clerk 
of  the  court  for  Information.  On  June  IS 
the  attorneys  were  informed  by  the  clerk  of 
the  district  court  that  the  motiiHi  had  beea 
overruled  od  June  4.  niey  at  once  ordered  a 
bUi  of  exceptions  from  the  c<mrt  reportw. 
They  were  unable  to  obtain  the  proposed  bill 
of  exc^ttffliB  feom  the  r^rteruntU  after  the 
-  raplratlott  of  15  days  after  the  adjoummoit 
of  the  term.  AppllcatiiHi  was  then  made  to 
respondoit  to  allow  additional  time  to  pre- 
pare and  presmt  the  hill  of  acetttlous,  which 
was  denied  on  the  ground  that  the  attorneys 
had  not  used  due  diligence.  There  being  no 
appeal  allowed  by  statute  from  such  an  or- ; 
der,  this  proceeding  was  instituted. 

[1  ]  This  la  not  a  proceeding  In  equity,  and 
whether  plaintiff  are  entitled  to  relief  in 
such  a  forum  is  not  before  us.  Mandamus  Is 
a  purely  legal  remedy,  and  unless  relator  has 
a  clear  legal  right  to  the  writ  It  yrlH  not  be 
granted.  The  statute  as  to  extensions  of 
time  for  the  iweparatUm  of  bills  ot  excei^ons 
IwOTldes: 

"In  cBsea  where  a  party  aeekins  to  obtain  the 
allowance  of  a  bill  of  exceptions  has  nsed  due 
diligence  in  that  behalf,  but  has  failed  to  secure 
the  settlement  and  allowance  of  the  same  as 
herein  required,  it  diall  be  competent  fw  the 
Judge  who  tried  the  cans*,  upon  doe  showing 


of  diligence,  and  not  otherwise,  to  utend  the 
time  herein  allowed."   Rev.  St.  1918.  {  7880. 

The  questliHi  presented  is  whether  the  deci- 
sion of  the  judge  a.s  to  the  lack  of  exercise  of 
due  diligence  Is  sustained  by  the  evidence,  or 
Is  such  a  gross  abuse  of  discretion  as  to  war- 
rant the  Issuance     the  writ. 

No  evidence  was  preserved  at  the  time 
the  Judgment  was  rendered.  The  only  ev- 
idence presented  to  the  court  at  the  bearing 
upon  the  motion  for  a  new  trial  was  an  af- 
fidavit by  T.  J.  Doyle,  tme  of  the  attomeTS 
for  plaintiff.  This  affidavit,  which  Is  very 
brief,  sets  up  In  substance  the  tects  her^D- 
before  stated  as  to  the  taking  of  the  defoult 
Judgment  and  other  relevant  fiKts.  In  the 
letter  ordering  the  bill  of  exceptions  it  is 
said: 

Tlease  Indnde  in  this  bill  of  exceptions  the 
affidavit  filed  May  31,  1921,  of  T.  J.  Doyle, 
in  support  of  the  plaintiETs  motion  for  a  new 
trial. 

"I  am  iodoslDg  you  herewith  a  copy  «f  said 
affidavit,  BO  yon  can  see  what  It  Is.  Ton  con 
either  use  this  one,  after  comparing  it  with 
original  on  file  in  your  court,  or  make  one 
yourself,  as  you  desire.  Only  &<t  «ur«  aod  pat 
this  affidavit  in  the  bill  of  exceptions  so  the 
affidavit  can  be  presented  in  the  supreme  court. 

"Court  adjourned  June  4,  1021.  If  you  can- 
not get  this  bin  of  exceptions  to  na,  witbln  the 
40  days,  so  It  can  be  served,  kindly  see  that 
the  forty  days*  exteurion  of  time  la  taJten.** 

[2]  Formerly  the  cMnptalning  party  pn- 
pared  his  own  bill  of  exceptions  to  the  rulings 
of  the  court  from  his  notes  of  Hie  evidence 
and  presented  th«n  to  the  adverse  party,  tmi- 
dering  the  evidence  as  he  understood  it  to 
have  be^  given.  The  (^HMsite  party  tbsa 
tendered  sudi  amendment  as  be  deemed 
jwoper,  and.  If  there  was  any  dilute  between 
them,  this  was  settled  by  the  trial  Judge. 
The  legislation  creating  the  a&ca  of  court 
reporter  In  no  wise  changed  or  interfered 
with  the  former  law  relating  to  flie  alknranoe 
and  prosentatlon  of  bills  of  nceptlcms,  and 
this  Is  still  a  legal  method.  Since  ttw  crea- 
tion €i  the  <^ce  of  offldal  court  reptKrter,  it 
has  become  cn8t<HnBry  to  preserve  all  the  ev- 
idence and  present  it  as  ttie  Ull  of  «Ecep- 
tlons,  and  there  is  a  tmdency  m  the  part  of 
courts  to  require  the  bill  of  exceptions  to 
contain  all  the  evidence.  Hie  former  prae- 
tice,  however.  Is  recogiUsed  in  the  niles  vl 
this  court  with  reference  to  tlie  preporattoB 
of  a  "case  stated,'*  and  tliere  is  mudi  to 
said  In  favor  of  the  old  practice  reqniriitf 
only  enough  of  the  evidence  to  iwesent  to  a 
reviewing  court,  clearly,  the  ruling  complain- 
ed of.  In  this  case  a  coi^  of  the  only  ev- 
idence used  at  the  hearing  on  the  motion  for  a 
new  trial,  viz.  the  affidavit  of  Mr.  T.  J.  Doyle^ 
was  In  the  hands  of  the  relatw.  In  time 
enouf^  to  have  Resented  it  <m  June  90, 
which  was  the  last  day,  the  flfteratli  day 
falling  on  Sunday.  la  fact,  on  the  Uth  day 
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ct  June  the  trial  judge  had  Informed  the  at- 
tomciya  Okat  Ms  iec<Alectlon  was .  that  the 
motion  for  a  new  trial  had  beai  passed 
upon  a  week  or  mare  previous  to  tliat  time, 
though  they  were  not  aware  that  court  had 
adjourned  sine  die  on  the  4tb.  Relators 
seem  to  be  of  the  oi^nlon  that  a  r^rtw's 
ourtlflcate  Is  necessary  to  a  bill  of  excep- 
tions. In  State  r.  Ambrose.  47  Neb.  235.  6d 
K.  W.  806,  C(nnmlssion«  Irvine  said,  with 
leqwct  to  the  r^wrter's  notes : 

notes  are  not  pnbUe  records.  The  re- 
porter's certificate  to  a  transcript  thereof  does 
not  authenticate  them  bo  as  to  permit  their  in- 
troduction in  evidence.  Parties  in  preparios 
and  the  judge  in  aettUug  s  bill  of  exceptions  are 
not  bound  by  the  reporter's  transcript.  There 
is,  indeed,  nothing  to  require  parties  to  resort 
to  Buch  transcript  in  the  preparation  of  a  bill. 
The  Bettlement  of  a  bill  vests  finally  upon  the 
Jadge't  determination  of  what  occurred  at  the 
trial;  and  when  the  accuracy  of  a  proposed  hill 
is  properly  challenged,  the  Judge  must  settle 
the  matter  in  accordance  irith  the  truth,  and 
not  blindly  In  accordance  with  a  reporter's 
tranieript,** 

It  has  become  customary  In  some  of  the 
district  coarts  to  allow  40  days  time  as  a 
matter  of  course,  end  relator's  attorneys  no 
doubt  relied  upon  this  custom,  but  It  is  only 
a  custom. 

The  cases  of  Greenwood  v.  Craig,  27  Neb. 
eeO,  43  N.  W.  427,  state  v.  Dlcltlnson,  66  Neb. 
251,  76  N.  W.  543,  State  v.  Ramsey,  60  Neb. 
191,  82  N.  W.  625,  and  Horbach  v.  City  of 
Omaha,  49  Neb.  851,  69  N.  W.  121,  bear  upon 
the  points  presented  here,  as  to  extensloD 
of  time  for  the  allowance  ot  bills  of  excep- 
tion. 

[3]  We  are  of  the  opinion  there  was  no 
abuse  of  discretion  by  the  district  court.  In 
refusing  to  allow  the  extension  of  time  re- 
ijulred.  The  writ  of  mandamus  is  Oierefore 
refused. 

Writ  dolled. 


WAY  V.  QEORQrA  CASUALTY  CO. 

(No.  22442.) 

{Sapreme  Court  of  Nebraska.  Jan.  28.  1922.) 

(Bi/nahu9  fiy  tAe  Court.) 
Master  and  •ervut«»4l8(fi)— Distriot  eoort's 
flaMsgs  ef  fact  Is  compssaatlon  oaae  oosclu- 
alvsb 

Findings  of  the  district  court  in  determining 
Istnes  of  fact  In  proceedings  under  tiie  work- 
men's compensation  law  will  not  be  dlstarbed 
en  appeal  nnleBs  dearly  wrong. 
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Appeal  from  District 
County ;  Stewart,  Judge. 

Proceeding  by  Glrard  H.  Way  by  Charlotte 
J.  Way,  his  mother  and  next  friend,  against 
the  Georgia  Casualty  Comixany,  Insurer,  for 
personal  Injury  resulting  while  plaintiff  was 
In  the  employ  of  bis  father,  G.  F.  Way. 
Judgment  for  plaintiff,  and  the  insurer  ap- 
peals. Affirmed. 

Brogan,  ElUck  ft  Raymond,  and  Casper  Y. 
Offutt,  all  of  Omaha,  for  appellant. 
H.  N.  Mattley,  of  Lincoln,  for  appellee. 

Heard  before  MORHISSBT,  O.  and 
LBTTON,  ROSE,  DBAN,.  ALDRIOH,  DAY 
and  VLANBBURG,  JJ. 

ROSB,  J.  This  is  a  proceeding  under  the 
workmen's  compensation  law.  '  In  a  motor- 
cycle accident  plalntifT  broke  his  right  arm 
and  his  right  1^  and  fractured  bis  skull 
March  3, 1021.  He  claims  he  was  at  the  time 
engaged  In  the  service  of  his  ftther,  C.  P. 
Way,  in  the  capacity  of  an  employee  of  the 
Elm  Park  Grocery,  In  Lincoln,  at  $25  a 
week.  Defoidant  Is  charged  with  liability 
as  an  insurer.  The  claim  was  presented  to 
the  compensation  commissioner  and  reject- 
ed. Plaintiff  appealed  to  the  district  court, 
where  he  was  awarded  $645,  including  $200 
for  hospital  expenses.  He  was  also  allowed 
$10  a  week  for  11  weeks.  From  this  Judg- 
ment defendant  has  appealed. 

Two  questi<ms  are  presented  by  the  ap> 
peal ;  The  flrst  is  that  the  evidence  is  wholly 
insufficient  to  sustain  a  finding  that  plaintlfC 
was  an  employee  of  his  father  within  the 
meaning  of  the  workmen's  compensation  law; 
the  view  of  defendant  being  that  plaintiff 
and  his  father  were  partners  in  the  grocery 
business.  The  second  point  Is  that  the  evi- 
dence fails  to  show  the  Injorles  arose  out  of 
and  in  the  course  of  the  employment  of 
plaintiff,  who,  as  contended  by  defendant, 
was  not  on  duty  at  the  time  of  the  accident. 
These  propositions  were  clearly  presented 
in  the  brief  of  defendant  and  were  ably  argu- 
ed at  the  bar,  but  it  is  nevertheless  the  unan- 
imous opinion  that  there  is  a  reasonable 
view  of  the  evidence  in  which  It  sustains  the 
findings  of  the  trial  court  on  both  issues  of 
fact  ThB  appeal,  therefore,  is  controlled 
by  the  familiar  mle  that  findings  of  the 
district  court  in  determining  issues  of  fact 
in  proceedings  under  the  workmen's  com- 
pensation law  (L«ws  1913,  c.  198)  will  not 
be  disturbed  on  appeal  unless  dearly  wrong. 

Affirmed. 
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RYNE  V.  LIEBERS  FARM  EQUIPMENT  CO. 
(N*.  21894.) 

<8ii^em0  Oonit  of  Nebruka.  Jan.  18,  1922.) 

fByOabiu  fty  the  Court.) 

■^.  Matter  and  sarvant  «=»302(2)— Aatom^lle 
driver's  nagllgeaea  htM  ohariMbto  to  Ma- 
player. 

Wliere  a  aervaiit,  while  drivinc  ao  aatomo- 
blle,  in  Ilia  maater*!  service,  from  the  garage 
wliera  it  waa  kept  to  hie  plM«  of  emploTment, 
deriataa  BHfhtlr  from  tbe  dlreot  mate,  the 
master  will  not,  merely  on  aecoost  of  such 
deviation,  be  relieved  from  responsibility  for 
the  servant's  n^cUcenca  in  the-  use  of  the 
antomobOe,  whereby  a  third  party  is  injured. 

2.  Appeal  tad  error  <8=»204(  1 )— To  be  availa- 
ble, arroneoaa  adaiisslan  of  avIdoMa  mat  ba 
obitotad  or  axoaptad  to  below. 

A  party  will  not  be  heard  to  complain  in  this 
court  of  the  admiasion  <rf  eyidenee  in  tha  trial 
conrt  to  wbltA  he  made  no  objection  or  ezcap- 
tion. 

(Addittonal  Byllahma  by  BiHortal  Stuff.) 

3.  Master  aad  servaat  «s330(3)-^at«aiaMle 
driver's  aathority  ihown. 

Evidence  held  to  sustain  a  finding  that  the 
driver  of  defendant's  antomoUle  was  driving 
by  defendanfa  authority. 

4.  Trial  ^143— Direotloa  of  vordlot  iaiprop- 
er,  when  avidaaoa  ooBillotlag. 

Whm  tha  evidenea  is  conflicting,  it  la 
arroK  to  direct  a  rer^ot 

AwfmX  from  District  Court,  Lancaater 
County;  B.  3.  Clements,  Judge. 

Action  by  John  Thomas  Byne  against  the 
Llebera  Farm  Equipment  Cmnpany.  Judg- 
ment toe  i^aintifl,  and  defendant  appeals. 
Afflrmed. 

Uax  y.  Beghtol,  C.  B.  Saoden,  and  CarUale 
Ifc  Jonea,  all  of  Lincoln,  and  Rinakw»  Kidd  & 
DrtAAni  of  Beatrice^  foe  appelant 

B.  F.  Stoat,  of  llnctto,  tor  appellee. 

Heard  b^re  LBTTON,  DEAN,  and  DAT, 
JJ.,  and  HOSTBTLBB  and  BEKILDT,  Dis- 
trict Judges. 

HOSTBTLBB,  District  Judge.  John  Thcou- 
as  Byne  prosecuted  this  action  to  recover 
damages  from  the  Llebers  Farm  E]quipment 
Company  for  personal  injuries  sustained  by 
him  as  a  result  of  being  run  into  by  a  Ford 
truck  owned  by  the  Llebers  Farm  Equipment 
Company  and  operated  by  one  L.  F.  Und- 
gren.  Plaintiff  alleged  tbat  said  Lindgren 
was  in  the  employ  of  the  def^dant  and  en- 
gaged in  its  business  at  tbe  time  of  the  col- 
lision. Negligence  in  the  (^ration  of  the  car 
by  Lindgren  was  charged  and  damages  were 
asked  in  the  sum  of  $10,500. 

The  defendant  denied  generally  the  allega- 


tions of  the  petition,  and  all^^  that.  If 
plaintiff  snatalned  any  injurlea,  the  same 
were  canaed  by  bis  own  negligence. 

Tbe  case  was  tried  to  a  Jury,  and  a  ver- 
dict for  f2.700  was  returned  for  tiie  plain- 
tiff. Judgment  vaa  ratered  Qp<m  tbe  ver> 
diet,  and  defendant  appeala  to  this  court 

The  defttidant  admits  that  tiia  drlvw*  U 
F.  Lindgroi,  waa  guilty  of  ne^lgence  whldi 
caused  plaintUTa  Injnriea,  and  that  tAe  tw- 
diet  is  not  excesrtve.  l%e  facta  upon  whldi 
these  coDcesaioDa  are  made  and  the  inatmc- 
tiona  in  so  far  as  they  relate  to  these  prop- 
osititma  will,  therefore,  not  be  further  cw- 
sidered  In  ttda  oi^m. 

The  awdlant  contends  flut  tbe  evldueo 
fitils  to  show  that  li.  T.  Uudgren,  the  driver 
ct  the  tnd^  was  at  the  time  of  ^  CfdUsiai 
in  the  employ  of  dc^endaat  and  engaged  in 
Its  business  with  Ua  knowledge  and  con- 
sent; that,  for  that  reaatm,  the  vodiet  la 
not  raataSaed  1^  aufflclent  evidence.  An  ex- 
amiiiation  at  tbe  ovideDoo  npm  tills  jfolBt 
must  be  made. 

O.  H.  Uebeni,  prei^dent  of  defendant,  tea* 
tilled: 

"Q.  And  that  truck  was  owned  by  the  liebera 
Farm  Biquipment  Company?  A.  It  was. 

"Q.  Upon  the  date  of  this  injury?  A.  Yes, 
sir." 

01  B.  Or^oz7,  who  the  Motor  Inn, 
testified  that  defisndant  the  ^ck  in 
question  thrae  at  the  time  of  the  accident 

Flaintift  tMtiiled: 

"Q.  What  did  he  (Uebers)  say  about  Mr. 
Un^^n?  A.  He  said  he  waa  working  for  him. 
"Q.  When?  A.  At  tha  tima  he  hit  me." 

Ml.  L.  Ryne  teatlfled,  In  nibatance,  that 
he  talked  with  Mr.  Liebera  about  Undgten, 
and  that  Mr.  Liebera  aaid  Lindgren  waa 
working  for  them  after  school  hours,  and 
that  on  the  evailng  he  hurt  my  boy  he 
(Ueiters)  sent  him  over  toe  the  tnu^  and 
that  be  told  Lindgren  to  get  the  truck  and 
come  back  as  he  usually  had  d<»ie;  Liebera 
said  Undgren  was  driving  tbe  truck  at  the 
time  he  ran  over  tbe  boy;  liebers  said  Lind- 
gren was  working  for  him  at  the  time  be 
ran  over  the  bofi  Liebera  aald,  *I  or  we 
sent  Lindgren  over;'  I  am  sore  be  said  one 
or  the  other, 

Lawr«ice  Lindgren's  d^osltlon  was  offer- 
ed by  defendant  He  testified,  In  substance, 
as  ftillows: 

"Q,  Had  you  ever  driven  a  truck  (or  them? 
A.  At  times.  •  •  • 

"Q.  Went  down  and  got  their  truck?  A.  Tea. 

"Q.  Where  were  you  going  to  take  tbe  truck 
to.  back  to  the  store?  A.  Ba<^  to  the  Llebers 
Farm  Bqulpment  Company.  •  •  * 

"Q.  Tou  had  driven  the  tnA  before  that 
day?   A.  Tea.  •  •  • 

"Q.  Who  did  yon  see  down  ttere  that  after- 
noon? A.  Down  where? 


>F«r  other  i 
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"Hi.  At  the  liebers  Farm  Equipment  Oom< 
puy?    A.  I  uw  titi  mmiben.  of  tits  firm. 

•  •  • 

"Q.  And  prior  to  this  time  yoo  had  gone  after 
the  truck,  had  yon,  yonrBelf  ?   A.  Yea. 
"Q.  And   taken  it   over   there?     A.  Tea. 

•  •  • 

"Q.  And  yoD  had  been  doing  tliat  for  aome 
time:  ia  that  trne?  A.  Why,  in  part  troa. 

"Q.  In  what  partt  A.  I  would  not  know 
where  the  tnidk  wee  nnleaa  I  was  told  to  fo 
and  get  it,  and  where  it  waa. 

"Q.  That  is  true,  ian't  it?   A.  Tea.  •  •  • 

"Q.  Tou  had  taken  It  ont  of  there  (Ifotor 
Inn)  before?   A.  Tea. 

"Q.  Then  yon  went  there  to  get  it,  for  the 
defendant  in  tbia  eaae;  that  ia  true,  lan't  it? 
A.  Yea.  •  •  • 

Ton  wim  on  yoor  way  bade  to  Hu  Farm 
Equipment  Company  wb«i  tbia  accident  hap- 
pened? A.  Yea. 

"Q.  With  the  intention  of  delivering  the 
track  to  them?   A  Yes. 

"Q.  Did  not  have  any  other  pnrpoae,  did  yon? 
A  No,  did  not  bare  any  other  purpose. 

"Q.  Did  you  ever  know  of  It  (the  tradt) 
being  uaed  for  any  other  purpose  than  making 
delireriea?   A.  Not  apedfleally. 

"Q.  And  yon  never  naed  It  fot  any  other  puv^ 
pose  tlian  for  maUng  deliveriea,  that  ia  a  fact; 
isnt  it?  A.  Presently,  I  can  not  think  that  I 
need  it  for  any  other  purpose.  *  •  • 

"Q.  So,  as  far  as  you  know,  that  car  was 
always  nsed  ia  the  business  of  the  Liebera 
Farm  Equipment  Company  and  for  no'  other 
purpose?   A.  Perhapa  not  always  used. 

"Q.  So  far  aa  your  knoiriedge  goes?  A. 
Thw*  waa  another  car  uaed  at  times. 

But,  BO  far  aa  your  knowledge  goes,  that 
car  was  never  naed  for  anything  else  than 
their  biuoness?    A.  Hist  la  probably  true. 

•  •  « 

''Q.  But  yon  never  used  it  for  any  purpose 
other  than  the  buainesa  of  the  company?  A 
No. 

"Q.  And  whenever  you  drove  the  car  it  was 
npon  thoir  business?  A.  As  far  as  I  know. 

"Q.  At  the  time  you  drove  north  on  Four- 
tewtii  atreei  and  came  to  the  end  of  the  north 
aide  of  Fourteenth  and  O,  yon  were  driving  that 
trm*?   A.  Yea. 

"Q.  And  it  is  the  same  truc^  you  have  re- 
ferred to  in  this  testimony?    A.  Yes.   •   •  * 

"Q.  Why  did  you  go  to  get  the  track?  A 
Perchance  I  ahonld  make  some  deliveries  that 
afternoon  the  reason  I  got  it. 

"Q.  For  the  Farm  Equipment  Company?  A 
Yea. 

"Q.  A"d  yon  had  been  in  tha  habit  of  going 
after  the  track  without  their  ^v^g  you  expreas 
direction?  A.  Tea.** 

On  crofl»-ezamtnatlon  he  stated,  in  anb- 
stance,  that  he  was  a  sort  of  a  shipping 
dtrk;  not  a  regular  employee;  Mr.  Shelley 
was  bis  superior;  so  far  as  be  recsUed  he 
went  after  the  truck  on  that  day  without 
qiecifle  inBtrncticm;  could  not  recall  why  he 
went  the  route  from  the  Motor  Inn  to  the 
Ftan',  may  have  been  curiosity,  could  not 
recnn;  did  not  deliver  goods  for  them  on 
Oie  way;  fhe  Western  I^int  &  fflass  Conn 
party  fire  bad  been  a  big  aw. 


CharUe  Smith  testllled  that  the  track  In 
question  bad  been  kept  in  the  Motor  Inn 
for  Bome  time  xurtor  to  tbe  accident;  that 
prior  to  the  accident  he  had  npon  several 
occasions  obaerred  Undgren  coming  after 
tbe  tmek  and  taking  it  away,  and  had  ob- 
served him  returning  tbe  tru<^  to  tbe  ga- 
rage; that  the  engine  was  giving  trouble  by 
back'Sring  on  tbe  day  of  tbe  accident  when 
tiindgren  took  the  car. 

Walter  Anderson  teetlfled  that  after  the 
accident  Llndgren  drove  tbe  ear  to  defend- 
ant's place  of  bvaineBS,  irtiere  be  talked  with 
the  men  In  ^rge. 

tl]  Bfr.  Ltebers  denied  tbe  teetlmtmy  ci 
plaintiff  and  L.  l^ne  aa  to  bis  admission, 
and  be  was  corroborated  by  other  witnesses. 

The  evidence  at  Mr.  liindgren  Is  more  or 
less  uncertain  and  oDntndictory;  he  ap- 
peared rtinctant  to  testl^;  be  was  defend- 
ant's vrltnesB.  It  was  the  dn^  of  tbe  jury 
to  weigh  the  evidence.  It  was  andoubted- 
ly  conflicting.  Tbe  jury  could  fairly  find 
from  tbe  evidence  that  lindgren,  according 
to  bis  custom  and  prevloos  direct  or  Im- 
plied authority,  went  after  the  truck  wltb 
the  Intraition  of  bringing  it  to  the  ^ce  of 
business  of  defendant  and  making  deliver^ 
les.  as  be  bad  often  done  btfore.  Express 
diractlons  fr<Hn  the  master  are  not  necessary 
to  make  him  resimnalble  for  the  acta  of  his 
servant  The  character  of  bis  work  had 
been  outlined  for  him  before  the  day  of 
the  accident.  He  was  not  required  to  wait 
for  specific  orders  for  every  act  or  perform- 
ance. A  servant  of  that  kind  would  be  use- 
less. A  farm  hand  who  would  wait  to  have 
the  master  tell  him  every  morning  to  hitcb 
up  bis  team  and  go  to  work  would  not  bold 
bis  idb  very  long.  There  is  no  evidence 
that  this  young  man  went  after  the  truck 
for  his  own  personal  use.  He  went  after  it 
so  he  could  deliver  orders.  He  certainly 
had  implied  authority  to  do  that 

The  fire  referred  to  was  near  the  Motor 
Inu,  and  was  not  on  the  route  be  took  and 
could  not  have  been  tbe  cause  of  tbe  detour. 
The  detour  he  made  was  slight  and  negli- 
gible. Tbe  defendant  had  never  directed  him 
as  to  what  route  he  should  take.  He  th«re> 
tore  had  a  reasonable  discretion.  The  traf- 
fic was  heavy  on  tbe  nearest  route.  His 
engine  was  not  worldng  well.  Perhaps  he 
thought  best  to  keep  out  of  tbe  crowd.  It 
is  common  knowledge  to  every  one  who  runs 
an  automobile  that  situations  In  front  of  cme 
frequently  require  detours  as  a  matter  of 
safety. 

From  a  careful  reading  of  the  evldnice  in 
this  case,  the  court  finds  that  tbe  evidence 
is  ctmfllctlng,  and  that  tbe  verdict  of  the 
Jury  Is  sustained  by  sufiicient  evidmce.  The 
verdict  of  a  Jury  based  on  conflicting  evi- 
dence will  not  be  disturbed  in  this  court 
Parker  t.  Ixiudon,  80  Neb.  647,  U4  N.  W. 
When  the  verdict  of  a  jury  is  found 
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upon  conflicting  testimtmy,  the  Supreme  Court 
will  not  Inquire  Into  tlie  preponderance  of 
the  evidence.  Oady  Lumlier  Co.  t.  Wilson 
Steam  Boiler  Co.,  80  Neb.  607. 114  N.  W.  774. 

£4]  Appellant  Insists  that  the  trial  court 
erred  In  refusing  to  give  instruction  No.  1, 
requested  bj  defendant,  as  taHiamn 

"Too  are  instracted  to  find  the  verdict  In 
faror  of  the  detendaiit  and  againit  the  pl^- 

tiff." 

Id  Bank  of  Cortland  Maxey,  102  Neb. 
20,  165  N.  W.  467,  this  court  held: 

"The  trial  court  should  not  direct  the  verdict 
of  the  Jury  nnlesB  the  evidence  is  bo  clear  upon 
every  poiat  upon  which  the  verdict  mjuat  depend 
that  reaaonable  minds  could  not  come  to  any 
other  conclusion." 

The  evidence  in  this  case  is  conflicting. 
The  Jury,  and  not  the  court,  must  determine 
the  facta.  The  instruction  was  properly  re- 
fused. 

Appellant  complains  that  the  court  er- 
red in  refusing  to  give  defendant's  Instruc- 
tion No.  3.  The  flrst  part  of  the  court's  In- 
struction No.  11  Is  practically  identical  with 
defendant's  instruction,  except  that  the  trial 
Judge  used  the  word  "directions"  and  the 
requested  instruction  used  the  words  "ex- 
press directions."  The  language  of  the  court 
fairly  'submitted  the  Issue  and  stated  the 
law  correctly.  Express  instructions  are  not 
required.  Authority  express  or  Implied  is 
Bufflclent. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  defendant's  requested  Instruc- 
tions No.  4  and  No.  6.  The  instructions  of 
the  court,  Nos.  11,  9,  and  2,  covered  these 
requests  fairly  in  so  far  as  the  requested  in- 
structions stated  the  law. 

Appellant  also  complains  of  the  failure 
of  the  court  to  give  instruction  No.  8,  re- 
qneated  by  def aidant,  as  follows: 

"Ton  are  instructed  that  if  yon  find  from  the 

evidence  that  the  driver,  Llndgren,  secured 
defendant's  truck  without  authority  and  direc- 
tion of  the  defendant,  but  in  express  violation 
of  his  instroctions,  then  defendant  would  not  be 
liable  in  this  case;  you  will  then  find  for  the 
defendant  by  yonr  rerdict" 

This  instruction  Is  glv^  by  the  court  In 
instructions  11,  9,  and  2,  except  the  words, 
"but  in  express  violation  of  his  instructions." 
There  is  no  evidence  in  the  record  that  Lind- 
gren  violated  express  iustructl(His  in  going 
after  the  car.  But  the  court  in  his  instruct 
tions  told  the  jury  to  find  for  defendant  if 
Lindgren  went  after  the  car  without  author- 
ity. Clearly,  If  Undgren  was  told  not  to 
get  the  car,  he  would  be  acting  without  au- 
thority. The  court  propwly  reused  the  In- 
struction. 

Appellant  complains  that  the  trial  court 
is  instructlcx  No.  11  stated  that  the  mere 
9^  at  the  detour  In  this  eaae  would  mat 


excuse  the  defendant.  The  deviation  In  this 
case  under  all  the  circumstances  must  ap- 
pear to  every  reasonable  mind  slight  or  neg- 
ligible. A  variation  of  a  couple  of  blocks 
in  a  city  of  congested  traffic  and  varying  con- 
ditions Is  not  unreasonable.  The  defendant 
did  not  request  the  court  to  give  an  Instruc- 
tion submitting  to  the  Jury  the  question  of 
whether  the  detour  was  slight  or  gross. 
In  Berry,  Automobiles  (3d  Ed.)  |  1086,  it  Is 
said,  quoting  Ritchie  v.  Waller,  63  Conn. 
1&5,  28  Aa  29.  27  U  B.  A.  161.  88  Am.  St. 
Bep.  361,  which  has  become  a  leadli^  caae: 

"In  cases  -vrhvn  the  deviatim  Is  sU^t,  and 
not  unusual,  the  court  may,  and  often  will,  as 
matter  of  law,  determine  that  the  servant  was 
still  executing  bis  master's  tmsineis.  So.  too, 
where  the  deviation  is  very  marked  and  unusual, 
the  court  in  like  manner  may  determine  that 
the  servant  was  not  on  the  master's  business 
at  all,  but  on  bis  own.  Cases  falling  twtweeo 
these  extremes  will  be  regarded  as  involvhix 
merely  a  question  of  fact,  to  be  left  to  the 
jury." 

[1]  It  is  generally  held  that  allgtat  devia- 
tion by  the  servant  will  not  relieve  the  mas- 
ter from  liability.  Berry,  Antomobiles  (3d 
Ed.)  S  1086;  Olbson  r.  Dupree,  26  Colo.  App. 
324,  144  Fac.  1133;  Ritchie  v.  WaUer,  63 
Conn.  155.  28  AtL  29,  27  U  B.  A.  161,  3S 
Am.  St  Rep.  361;  Krsilioweky  v.  Sperrlng, 
107  III.  App.  493;  Chicago  Consolidated  Bot- 
tling Co.  V.  HcOInnls,  Si  lU.  App.  825;  Qnlnn 
V.  Power.  87  N.  Y.  685,  41  Am.  Rep.  392; 
PIrace-Fordice  Oil  Ass'n  v.  Brading  (T«. 
Civ.  Ai^.)  212  S.  W.  707;  Flslck  v.  Lorber, 
95  Misc.  Rep.  674.  159  N.  X,  Snppu  722; 
Joel  V.  Morrison,  6  Carr.  &  P.  (Eng.)  *S01; 
Babbitt,  Motor  Vehicles  (2d  Gd.)  {  881;  Jones 
V.  Welgond,  134  App.  Dlv,  644,  1M>  N.  V. 
Supp.  441;  Wltte  v.  Mitchell-LewU  Motor 
Co.,  244  Pa.  172,  90  Aa  528;  Lodcett  T. 
Relgbard,  248  Pa.  24,  93  AU.  773,  Ana.  Oas. 
1916A.  662;  Guthrie  v.  Holmes,  272  Mo.  215, 
198  S.  W.  854,  Ann.  Oas.  1918D,  112a 

We  conclude  that  the  lustructlcHis  of  the 
trial  court  are  free  from  prejudicial  error. 
Defendant's  theory  of  the  case  was  fairly 
submitted  to  the  Jury.  We  are  satisfied, 
after  an  examination  of  all  the  InstrnctlonB 
given  and  those  refused,  that  the  Jury  were 
properly  instructed  upon  the  law  of  the  case. 

[2]  Defendant  complains  of  the  admlsslcm 
of  the  evidence  concerning  the  all^^ed  state- 
ments made  by  Mr.  Liebers  about  Lindgren's 
employment.  This  evidence  was  admitted 
without  objection.  Where  testimony  la  In- 
troduced without  objection,  error  vrlll  not 
lie  upon  the  ground  that  the  testimony  was 
Improperly  admitted.  (3<Aen  v.  Dallugge, 
72  Neb.  22,  99  N.  W.  818,  101  N.  W.  244, 
1(^  N.  W.  287,  9  Ann.  Cas.  1222  ;  Olmstead  v. 
City  of  Red  Cloud,  86  Neb.  628,  125  N.  W. 
1101;  Wood  V.  City  of  Omaha,  87  Neb.  213, 
127  N.  W,  174. 

From  a  careful  review  of  the  entire  pro- 
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ceedlngs  In  this  case,  we  conclude  tbat  tbe 
Jndement  is  right  and  ought  to  be  affirmed, 
and  It  ia  BO  ordered. 
Afflrmed. 


ECKERMANN  v.  MeDONOUQH. 
(No.  21885.) 

(Sapreiiw  Court  of  Nebraska.  Jan.  18,  1922.) 

(8yUa^  Iv  th«  Oourt.) 

1.  Alteratloa  of  Instnimenta  ^s»28— Lessee 
■ay  introdnco  w^lnsl  lease  In  lessor's  pos- 
aessloa  or  pbotestat  espy,  aad  shew  attera- 
Uoas  made  after  dgslag. 

The  lessee,  who  has  not  the  orlgfaial  lease 
or  a  daplicate  In  his  possession  or  noder  his 
control,  may  Introduce  in  6Tidence  tbe  original 
lease,  in  tbe  possession  of  the  lessor,  or  a 
photostat  copy  of  tbe  same,  when  such  copy  is 
aathorized  by  law;  and  if  each  lease  shows 
npon  its  face  material  alterations  or  editions, 
be  may  introduce  parol  evidence  to  prove  that 
BDch  alterations  or  additions  were  not  a  part 
ol  the  tease  at  tbe  time  he  signed  tbe  same, 
and  that  tbejr  were  made  without  his  knowl- 
edge and  ewisent 
• 

fAddlMonal  SyllatM  by  Sdiforiol  Biai.) 

2.  Alteration  of  lattmmsBts  ^27(1, 2)— Pre- 
snmod  «a4o  bafore  slgslsg,  and  delivery  and 
berdon  of  proof  Jo  on  party  alleging  the  eoa- 
trary. 

It  Is  presnmed  that  any  alterations  of  an 
Instmnient  shown  upon  its  fsce  were  made  be- 
fore it  was  signed  and  delivered  and  the  bur- 
den  of  proving  alteration  lies  <m  the  person 
asserting  It. 

Appeal  from  District  Court,  Thurston 
County;  GraTea,  Judge. 

Action  by  John  A.  Eckermann  against 
James  McDonough  In  Uie  county  court, 
which  entncd  a  Ju^^ent  for  th»  defendant, 
and  the  plaintiff  appealed  to  the  district 
court,  uid  from  a  directed  verdict  and  Judg* 
ment  for  tbe  plaintiff  the  defendant  appeals. 
Reversed  and  remanded. 

Uark  J.  Barn,  of  Fender,  and  Baldrldge  ft 
Saxton,  of  Omaha,  for  appellanL 

Archie  U.  Smith,  of  Pender,  and  O.  O.  An- 
derson, of  West  Point,  for  appellee. 

Heard  before  MORRISSEY,  C.  J.,  AliD- 
KICH  and  EXANSBURG,  JJ.,  and  HOSTSXD- 
LBB  and  MOBMING,  District  Judges. 

BOSTHTi^R,  IHatrict  Judge.  This  la  an 
action  of  forcible  detention  brought  1^  the 
plaintiff  against  the  defendant  in  the  conn^ 
court  of  Thurston  county. 

Plaintiff  alleged  Uiat  on  December  14. 
1918,  he  purchased  from  Ote  heirs  of  Red 
Cloud  Woman  at  an  Indian  land  sale  held 
at  Wlnn^go  Indian  Agency,  Winnebago, 


Nebraska,  the  real  estate  In  controversy; 
that  sold  purchase  was  duly  approved  by  the 
Department  of  the  Interior;  that  on  Novem- 
ber 3,  1919,  he  received  a  patent  from  the 
United  States  conveying  to  him  the  prem- 
ises in  fee  simple;  tbat  he  la  the  owner  of 
said  land  and  entitled  to  the  Immediate  t)os- 
session  thereof;  that  defendant  wrongfully 
remains  In  possession  of  said  premises  imder 
leases  which  clearly  show  that  they  are  ter- 
minated by  the  sale  of  the  pro[)erty;  that  on 
February  25,  1920,  plaintiff  served  notice 
upon  the"  defendant  to  vacate  said  premises 
on  March  1,  1920. 

To  this  petition  the  defendant  entered  the 
plea  of  not  guilty.  The  case  was  tried  in 
the  county  court,  and  the  county  Judge  found 
for  defendant  and  entered  Judgment  In  his 
favor.  PlalntiCT  appealed. 

The  case  was  tried  in  the  district  court 
before  a  Jury.  After  plaintiff  Introduced 
his  evldfflice  and  rested,  defendant  moved 
for  a  directed  verdict,  whldti  flie  trial  Judge 
denied,  and  this  ruling  was  excepted  to  by 
defendant  Defendant  then  introduced  bin 
evld»ce  and  rested.  Plaintiff  then  moved 
for  a  directed  verdict  In  his  favor  and 
against  the  defendant,  whldi  motion  the  trial 
Judge  granted,  and  a  verdict  and  Judgment 
were  duly  rendered  In  said  court  In  favor  of 
the  plaintiff  and  against  tbe  defendant 
From  this  verdict  and  Judgmoit  defendant 
appeals  to  this  court. 

Defendant  claims  to  hold  the  premises  un- 
der three  written  approved  government  In- 
dian leases  executed  by  the  heirs  of  Red 
Cloud  Woman  to  the  defendant  for  the  term 
of  five  years,  beginning  oa  tbe  Qrst  day  of 
March,  1918.  Defendant  contended  that  the 
leaaea  could  not  be'  terminated  by  a  sale  <tf 
the  property,  and  that  certain  typewritten 
words,  "aU  lands  are  leased  subject  to  sale," 
were  not  in  or  a  part  of  said  leases  when  he 
signed  the  same.  These  words  were  type- 
writtoi;  they  were  at  tbe  top  of  the  lease; 
in  at  least  two  instances  they  were  changed 
by  handwriting.  Plaintiff  claimed  these 
words  were  a  part  of  the  leases.  Defendant 
denied  such  dalm  and  contended  tbat  they 
were  not  a  part  of  the  leases,  either  legally 
or  as  a  matter  ot  tact,  and  offered  testimony 
to  show  that  they^vrere  not  on  the  leases 
when  he  signed  the  8am& 

[li  2}  The  undisputed  evidence  shows  that 
defendant  did  not  retain  cotdes  of  the  leases 
at  the  time  they  were  executed.  In  order  to 
prove  such  leases  he  was  compelled  to  pro- 
cure  and  use  photostat  coplea  of  the  same. 
Such  certified  copies  were  admitted  under  27 
St  at  Large,  eh.  256,  p.  272  (U.  S.  Comp.  St 
H  718-72D.  They  were  admitted  in  evi- 
dence, nie  def^dant  then,  for  ttie  purpose 
of  showing  what  the  Instruments  were  when 
they  became  binding  on  the  parties,  and  that 
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the  words,  "all  lands  are  leased  subject  to 
sale,"  were  a  memorandum  or  addition  made 
subsequent  to  the  signature  of  defendant, 
asked  the  following  question: 

"Q.  When  jou  signed  tliat  original  lease  (Ex- 
hibit 4),  was  there  an^  prorisioD  in  it,  'all 
lands  an  leased  subject  to  sale?' " 

An  objectloa  thereto  was  austal^ed  oa  the 
ground  that  defendant  haTlng  oflCered  the  In- 
Btrnment  could  not  Impeadi  the  same.  The 
offer  of  this  answer  was  then  made: 

"I  examined  the  lease  before  I  signed  it  and 
I  know  to  a  certaintr  that  such  words  were  not 
on  it  or  in  the  lease  when  I  signed  It  np." 

Sknilar  questions  were  asked  and  offers 
made  to  the  other  two  leasefl.  Objections  to 
such  offers  were  sustained,  and  defendant 
excepted. 

The  question  as  squarely  presented  Is :  "Pld 
tiM  court  err  in  refusing  this  erldence?" 
The  leases  show  mat^al  alterations  up- 
on their  fttce.  Such  alterations  might  be 
valid  or  inralld,  depending  upon  the  evl- 
dence.  The  presumption  is  that  any  altera- 
tioDS  of  an  instrument  shown  upon  the  face 
of  the  same  were  made  before  it  was  signed 
and  delivered,  and  the  burden  of  proving  an 
alteration  Ilea  upon  the  person  who  asserts  It 
to  have  been  made.  Mtisser  t.  Husser,  92 
Neb.  387,  138  N.  W.  S99:  Dorsey  t.  Conrad, 
49  Neb.  443,  68  N.  W.  ft45 ;  Colby  v.  Poxwor- 
thy,  80  Neb.  239,  114  N.  W.  1T4.  It  foUows 
that,  if  defendant  could  not  introduce  evi- 
dence as  to  such  alteration,  he  must  be  bound 
by  the  leases  as  altered,  no  matter  how 
wrongfully  they  may  have  been  changed.  In 
the  case  of  Henny  Buggy  Co.  v.  Patt,  78 
Iowa,  485,  35  N.  W.  587.  It  is  held  that  wrlt- 
ten  instruments  are  not  witnesses.  A  parly 
may  offer  in  evidence  an  instrument  In  writ- 
ing and  afterwards  discredit  It  for  the  pur- 
pose -of  showing  the  fraud  connected  there- 
with. In  the  case  of  Dorsey  v.  Conrad,  49 
Neb.  443,  68  N.  W.  64S.  this  court  has  held 
that  an  instrument  showing  material  alter- 
ations may  go  in  evidence  In  the  first  in- 
stance, leaving  the  parties  to  such  explana- 
tiona  of  the  alterations  as  they  may  choose  to 
otEer.  In  said  case  It  Is  held  that  either  par- 
ty may  oSev  evidence.  It  Is  immaterial  which 
par^  offers  the  Instrument  It  often  hap- 
pens that  a  plaintiff  offers  in  evidence  an  In- 
strument that  shows  changes.  He  Is  allowed 
to  explain  that  such  alterations  were  made 
by  a  stranger  or  by  subsequent  agreement  of 
the  parties.  The  defendant  certainly  has  the 
right  to  repudiate  material  alterations  In 
hla  contract,  made  without  his  consent  and 
subsequent  to  the  time  he  signed  the  same. 
The  defendant  In  this  case  was  compelled 
to  offer  copies  of  the  leases  in  the  possession 
of  the  lessor.  If  the  defendant  must  be 
bound  by  such  lease,  no  matter  how  much  it 


may  have  be^n  changed,  then  the  door  to 
fraud  would  be  wide  open.  A  party  who  la 
compelled  to  call  a  witness  may  discredit  him. 
40  Cyc.  2660,  and  cases  cited.  In  this  case 
defendant  was  compelled,  In  order  to  prove 
his  right  to  possession,  to  Introduce  the  leas- 
es In  possession  of  the  lessor.  He  clearly 
had  the  xtgbt  to  show  that  the  alterations  or 
additions  were  not  on  the  leases  when  he 
signed  the  same. 

From  the  above  dted  authorities  and  upon 
reason  we  conclude  that  the  trial  court  erred 
In  refusing  to  permit  defendant  to  introduce 
in  evidence  the  proffered  testimony.  Since 
there  must  be  a  retrial  of  the  case,  it  Is  sug- 
gested that  In  BujqiMrt  of  the  defendant's 
theory  of  the  case  the  notice  of  the  sale  of 
the  land,  In  which  It  is  stated  that  defend- 
ant's leases  expire  March  1,  1922,  should  be 
admitted  In  evidence.  If  the  proper  founda* 
tlon  Is  laid  and  If  same  Is  offered  by  defend- 
ant as  a  part  of  his  own  evldraice.  If  It  la 
found  that  the  words,  "all  lands  are  leased 
subject  to  sale,"  were  a  part  of  the  lease  at 
the  time  def^idant  signed  the  same,  tixm,  as 
said  in  Tan  Saut  v.  Bender,  101  Neb.  680, 
164  N.  W.  711,  such  clause  may  be  inter- 
preted as  being  a  conditional  limitation,  and. 
when  sale  was  made  of  the  premlsee,  the 
lease  terminated,  and  the  purchaser  would 
be  entitled  to  pOBsassioa  at  the  awl  of  Um 
roital  year. 

Beversed  and  remanded 


BROGHAMER  Ot  al.  v.  CITY  OF  CHADRON 
et  al.   (No.  22421.) 

(Supreme  Court  of  Nebraska.  Jaq.  26^  19S2.) 

(Si/Uahut  by  the  Court.) 

1.  Maslelpal  eorporatleas  ^=»484( I )  raaaafr- 
ed  that  aoHoe  of  meeting  at  board  of  eqaal- 
izatloa  was  pabllshed  as  ordersd. 

In  an  attack  upon  the  proceedings  of  a  city 
council,  acting  as  a  board  of  equalization,  when 
that  part  of  the  mnnlelpal  records  latrodoeed 
in  erldence  shows  that  a  notiee  of  the  meeting 
of  the  board  was  ordered  published,  aad  when 
the  complete  record  of  the  procee^ngs  is  not 
introduced  in  evidence  and  no  portion  offered 
to  show  that  anch  notice  was  not  published,  it 
will  be  presumed  by  the  court  that  the  notice 
was  puUiBhed  and  was  in  all  respects  regular. 

2.  Manlclpal  eorporatloas  «=:>484(l)  —  Board 
presumed  to  have  adopted  proper  plaa  Is 
zone  assessment  la  ahsenoe  of  evidenee  staow- 
Ino  It  waa  aot  la  aeoerd  with  or  la  eaoasa  of 
beasllta. 

Where  the  council,  as  a  board  of  equaliza- 
tion, adopted  the  aone  plan  for  the  apportion- 
ment of  assessments,  so  that  all  pn^mty  in 
the  district  within  the  cone  nearer  to  the  par- 
ing was  assessed  a  higher  per  cent,  of  the  t8X» 
and  the  sons  next  farther  removed,  a  mediiim 
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per  cent.,  uid  fo  on,  Mthidiif  the  uumnt  br 
■onea  until  the  propertr  In  tiu  fartheet  »ne 
wu  reqalred  to  paj  the  least  proportionate 
part,  and  when  there  was  no  evidence  intro- 
dnced  or  preserved  by  complaining  property 
owners  which  would  show  that  the  assessment 
resulting  was  not  in  accordance  with  nor  in  ex- 
cess of  benefits,  the  court,  in  an  error  pro- 
ceeding reviewing  the  action  of  the  board  of 
cqaaUsatira,  will  premaie  that  ^e  plan  adopt- 
ed was  a  piopn  one. 

3.  Mnnlelpal  oerporatlons  «=»488,  489(8)— Ap- 
portloament  of  uaessmeiit  hf  board  wHI  aot 
bo  reviewed  oi  omr  wlioro  partiM  did  aet 
objMt  Iwf  or»  the  beard. 

Ordinarily,  tbe.propriety  of  the  plan  of  ap- 
portionmeBt  Vt  the  tax  and  the  neceasity  of  ex- 
penditore  for  those  tilings  whkh  migbt^  within 
tiie  discretion  of  the  board,  have  been  consider- 
ed by  it  essential  and  inddentsi  parts  of  the 
main  project  will  not  be  reviewed  on  error, 
where  tbe  complaining  parties  did  not  appear 
before,  nor  make  objection^  to,  the  board,  since 
tbe  board  is  entitled  to  a  fair  opportunity  while 
It  la  in  aearioii  to  avoid  onor  and  to  meet  aneh 
objeetlons. 

Atveal  from  District  Omat,  Dawes  Coun- 
ty; WeetoiWf  Judge. 

Error  proceeding  in  the  district  court  by 
La  Rue  Broghamer  and  others  against  tbe 
City  of  Ghadron,  Neb.,  and  others  to  review 
an  orAet  of  the  city  council,  acting  as  Board 
of  Equalization,  fixing  iqiecial  assessments 
for  paving.  AcUoi  of  tbe  board  affirmed, 
and  plaintiffs  a^eal.  Affirmed. 

AUen  Q.  Flaher,  Thomaa  E.  Dunbar,  and 
W.  T.  Mcsnilan»  aU  of  CSiadron,  for  ap^- 
lants. 

J.  B.  Townsend  and  E.  D.  ft  B*.  A.  Orltes, 
all  of  Cbadron,  for  appellees. 

Heard  before  MOBBISSEY,  C.  J.,  and  AL- 
DBIGH,  da;,  DEAN,  FLANSBUBG,  LET- 
TON,  and  BOSE,  JJ. 

FLANSBUBO,  J.  Thli  Was  an  error  i«o- 
ceedlng  to  tbe  district  court  for  Dawes  coun- 
ty, taken  from  an  order  made  by  tbe  city 
council  (tf  the  dty  of  Chadron,  acting  as  a 
board  of  eQuallzatlon,  which  order  fixed  spe- 
cial assessments  totaling  $281,203.93,  to  meet 
the  cost  of  paving  constructed  in  paving  dis- 
trict No.  1  in  that  city.  The  district  court 
affirmed  the  action  of  tbe  board,  and  tbe 
I^lntlffs  have  brought  their  ai^)^  to  this 
conrt. 

Very  many  of  the  objections  raised  by  the 
plaintiffs  find  no  basla  in  tbe  record.  None 
of  the  plaintiffs  ever  appeared  before  the 
board  ot  equalization.  They  presented  no 
evidenee  and  entered  no  objections.  The 
only  objection  ever  made  was  by  their  lodg- 
ing an  appeal  in  the  district  court,  after  the 
board  had  acted  and  after  the  assessments 
had  been  finally  determined  and  the  amonnta 
thereof  pubUsbed.    Furthermore,  the  tran- 


script of  the  dtr  council,  pertaining  to  the 
matters  In  tbe  paving  district  in  queatlmt,  la 
incomplete  and  purports,  on  its  face,  to  be 
only  extracts  from  andb  iwoceedinga.  In  cer- 
tain material' respecto,  thea,  vre  do  not  have 
the  complete  record  of  the  proceedings  upon 
wldcih  the  conndl.  aa  a  board  of  eqnallzatUai, 
based  its  findings  and  oxdtae. 

[1]  The  plaintiffs'  fl^t  objection  is  that 
ttiere  was  no  notice  given  oi  the  ^tting  of 
tlie  bMTd  et  equalisation.  The  mlnutea  of 
die  council,  produced  in  evidence,  however, 
sbow  that  the  clerk  wtis  ordered  by  the  coun- 
cil to  pubUsb  Bueh  a  notl<^  and  plaintUCa' 
attorn^  In  tiidr  brief  admit  tbe  pubUca- 
tkm  of  audi  notice,  but  claim  only  that  it 
was  defective  in  subBtanc&  The  notice  acta- 
ally  publlBbed  has  not  been  produced,  nor 
has  It  become  a  part  of  tbe  record  before 
ua.  In  tlie  abeoice  of  any  showing  we  will 
presume  ^t  tbe  noUce  waa  in  all  respect^ 
regular. 

[2]  Plaintiffs  further  object  that  neither 
a  propes  method  of  equallzatlffli  of  assesa- 
moita  nor  the  metJtu>d  prescribed  by  the  or- 
dinanoe  creaCUw  the  district  vras  followed, 
and  that  certain  items  of  expenditure  were 
unauthorised  and  were  Illegally  Included  In 
the  making  of  tbe  assessments. 

They  contend  that  the  original  ordlnanoo 
provided  that  the  coat  of  the  Improv^ent 
should  be  levied  according  to  the  trratfoot 
rule,  and  also  that  only  such  tracts  of  land 
or  lots  should  be  assessed  as  directly  abutted 
upon  the  pavement.  There  is  n<^hlng  In  the 
original  ordinance  so  Indicating.  On  the 
other  hand,  It  is  provided  that  tbe  cost  of  the 
Improvement  shall  "be  charged  and  assessed 
in  the  manner  and  to  the  extent  as  provided 
by  law."  When  tbe  council  met  aa  a  board 
of  aQnaliaatlon  it  bad  full  authmlix  to  adopt 
whatsoever  method  it  deemed  wise  and  Jnat 
as  a  irtan  for  equalisation.  It  devolved  up- 
on the  plaintiffs  to  show  that,  the  plan 
adi^ttod.  injustice  ta  discrimination  reanlted, 
or  that  tbe  asaessmenta  ao  fixed  were  not  in 
accordanoa  with  benefits,  or  that  the  proper- 
tles  were  assessed  to  a  greater  amount  than 
the  benefits  actually  conferred.  This  proof 
the  plabittiffs  did  not  attempt  to  offer,  and 
ttiey  have  furnished  evidemoe  of  no  facta  to 
serve  aa  a  basla  for  a  finding  that  the  as- 
sessments were  not  equitaUe  and  prcv». 
The  plan,  howevo-,  whldi  waa  followed  in 
arriving  at  tbe  amount  of  the  reqiective  aa- 
seesments,  can  be  gathered  firom  the  reorad. 
In  general,  tbe  paving  district  Induded 
property  extending  to  a  distance  ot  2S0  fOet 
on  either  side  of  the  pn^wsed  paving,  in* 
stead  of  assessing  tbe  cost  of  this  paving  at 
so  much  a  aquare  foot  for  all  the  pn^terty  in 
fbo  district,  that  property  which  waa  nearer 
to  the  paving  waa  aaaessed  a  greater  per- 
centage of  the  cost  tbBn  the  propoty  whl<di 
waa  Cartlier  away.   Tba  aame  meOnoA  waa 
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followed  In  flzbtg  the  aBBeasmait  fi»  the  par- 
lug  constructed  on  tide  streets.  This  was 
done  by  arranging  the  district  Into  zones,  so 
tliat  all  proper^  wiOihi  the  zone  nearer  to 
the  paving  was  assessed  a  higher  per  cent 
of  the  tax,  the  next  zone  farther  removed,  a 
medium  per  cent,  and  so  on.  reducing  the 
amount  by  zones  until  the  farOiest  zone  was 
required  to  pay  the  least  proportionate  part 
The  plan  is  one  quite  ordinarily  followed. 
Without  any  specific  proof  that  it  worked 
Inequitably,  or  was  not  In  accordance  wiOi 
nor  in  excess  of  b^eflts,  we  cannot  say  that 
the  council  has  not  acted  fully  within  the 
scope  of  the  discretion  rested  In  it  On  the 
other  hand,  the  plan  and  method  of  proce- 
dure would,  on  its  face,  seem  to  be  one 
whldi  would  ordlnarly  bring  equitable  re- 
sults. 

The  plaintiffs  contend  that  certain  items 
of  expenditure,  made  to  cover  ttie  cost  of 
drainage,  grading,  engineering  and  interest 
on  borrowed  money,  were  wrongfully  and  nn- 
lawfnlly  Indnded  as  part  of  the  cost  of  con- 
struction of  the  pavements.  It  is  the  rule, 
however,  Oiat  all  expenses  whidt  are  neces- 
sarily Incident  to  the  making  of  the  au- 
thorized Improvement  may  be  included  in  the 
cost  28  Cyc.  1168.  The  record  shows  the 
amount  of  these  expenditures  and  that  they 
were  made  for  the  purposes  above  enumnat- 
ed,  but  It  does  not  show  the  qpedflc  nature 
and  the  character  of  the  Uilngs  provided  by 
that  expense  and  their  relation  to  the  main 
improvonent.  It  is  apparent  that  some  pn^ 
vision  for  drainage  must  be  made;  some 
amount  of  grading  must  be  done;  that  engi- 
neering services  are  necessary  in  the  con- 
struction of  such  paving  Improvements;  and 
that  Intwest  may  have  to  be  paid  oo  money 
necessarily  borrowed.  Where  the  council 
may  have  had  reasonable  basis  for  believing 
that  those  things  were  necessary  and  Inci- 
dental to  the  main  project,  the  court  Is  un- 
able, without  proof,  to  say  that  the  council 
erred  In  Its  judgment,  or  that  the  matters 
and  things  done  In  the  execution  of  the  work 
were  not  Incidental  and  essential  to  the  con- 
Btructlon  of  the  pavements,  and  cannot  say 
that  the  council.  In  Its  determination,  acted 
outside  of  the  authority  conferred  upon  it 
by  the  statute  in  such  special  assessment 
proceedings. 

Throughout  the  proceedings  It  appears  that 
the  council  had  Jurisdiction.  It  is  not  con- 
tended that  the  ordinance  creating  the  dis- 
trict was  not  duly  enacted.  The  petition  of 
property  owners  for  the  creation  of  the  dis- 
trict was  not  necessary  under  the  law  as 
amended.  Laws  1917,  c.  95.  p.  254,  §  4916. 
The  board  of  equalization  bad  Jurisdiction, 
and  no  evidence  was  offered,  either  before 
that  board,  or  in  the  district  court,  to  show 
that  the  council.  In  maliiug  the  expenditures 
for  the  matters  above  complained  of,  exceed- 


ed its  ftilthority,  or  went  b^ond  the  dlscre- 
tioh  vested  In  it  in  detomlning  what  was  a 
necessary  and  Incidental  expense  to  the  curb- 
ing and  paving  of  the  streets  In  the  district 

[8]  Where  the  council  has  JurIsc|lction  as 
a  board  of  equalization  and  the  matters 
coming  before  It  and  upon  wblch  It  acts  in- 
volve the  exercise  of  Its  discretionary  pow- 
ers, and  where  the  property  owners  do  not 
appear  and  object,  nor  in  any  way  attempt 
to  direct  or  assist  the  board  to  a  true  dtfer- 
mlnation  of  the  questions  in  which  they  are 
Interested,  it  Is  too  late  for  them*  for  the 
first  time,  to  raise  those  qnesttons  nptm  an 
aiq)eal  or  error  proceedings  in  the  district 
court  This  Is  tlie  rule  ftdlowed  with  regard 
to  proceedings  before  boards  of  equallxatlon 
generally.  Relchenbac^  lAud  ft  Loan  Oo.  v. 
Bntler  County.  105  Neb.  209, 179  N.  W.  1015; 
Brown  T.  Dou^s  County,  08  Neb.  299,  152 
N.  W.  545;  State  Bank  v.  Seward  County,  05 
Neb.  665,  146  N.  W.  1046;  Nebraska  Tide- 
phone  Co.  T.  HaU  County.  7S  Nek  406.  106 
N.  W.  47X.  And  the  same  rule  obtains  wltii 
regard  to  the  matter  of  proceedings  for  the 
levy  of  special  asseasmats.  oondvcted  by  a 
dty  council,  dttlng  as  a  board  of  squallza- 
tlon.  Chicago,  B.  I.  ft  P.  B.  Co.  v.  City  of 
Centerville,  172  Iowa,  444,  163  N.  W.  106^ 
164  N,  W.  696. 

The  Judgment  of  the  district  court  Is  ttwre- 
fore  affirmed. 


HENNINO  V.  8TANPIELD.  SfierHT.  st  tl. 
(No.  21812.) 

(Supreme  Court  of  Nebraska.  Jan.  26,  1922.) 

(Sj/Uabui      the  Court.) 

Chattd  mortBages  4i=>263— Evirfence  heli  tt 
warrant  directed  verdict  for  plaintiff. 
Evidence  examined,  and  held  tbBt  the  court 
properly  instructed  the  jury  to  return  a  ver- 
dict In  favor  of  the  plaintiff. 

Appeal  from  District  Court;  Burt  Ooontr; 

Goss,  Judge. 

Action  In  replevin  by  Benjamin  F.  Hen- 
ning  against  Ran  Stanfleld,  Sheriff  of  Burt 
County.  Neb.,  and  another.  Directed  verdict 
for  plaintiff,  and  the  defendants  iqipeaL  Af- 
firmed. 

J.  A.  SInghaus,  of  Tekamah,  for  mpp^- 

lants. 

W.  M.  Hopew^  of  Tekamah,  for  appl- 
ies. 

Heard  before  LETTON,  DAT.  and  DEAN. 
JJ..  and  B.  P.  CLEMENTS  and  DILWOBTH, 
District  Judges. 

DILWORTH,  District  Judge.  This  Is  an 
acdon  in  replevin,  brought  by  appellee,  Ben- 
jamin F.  Henning,  against  Ran  Stanfidd. 
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dieriff  of  Bart  ooon^,  MebraBkm,  anfl  Hanr 
Dearer,  apptiluta^  and  Jobn  A.  Sln^oB, 
to  recover  poMesstoD  of  a  threihing  machine 
and  TartoDs  attaebmenta. 

At  the  conclusion  of  plaintiff's  direct  evi- 
dence In  the  trial  court  John  A.  Slm^na 
moved  that  the  action  be  dismissed  as  to 
him.  This  motion  was  sQstalned,  aiid  the  ac- 
tion dlamlased  aa  to  Slashaui^  and  proceeded 
against  the  other  two  defendants. 

Yfhm  both  sides  had  rested,  the  plaintiff 
moved  the  court  for  an  Instructed  vra^t  in 
bis  btiialf.  ThlB  motion  the  court  sustained, 
and  so  Instrncted  the  ]ary.  The  only  ques- 
tUm  before  this  court  la  as  to  whether  the 
eridence  warranted  such  action  on  the  part 
of  the  trial  court: 

It  appears  from  the  evidence  that  appel- 
lant, Harry  Dearer,  in  July,  1918,  entered 
into  a  contract  with  the  MloneapoUs  Thresh- 
ing Machine  Company  for  tba  purchase  of  a 
threshing  machine  outfit  for  the  sum  of  91,- 
666.  The  machine  was  to  be  delivered  to 
him  at  Tekamab.  He  paid  $800  cash  m  the 
porehase  price,  and  gave  bis  note%  secured 
by  a  chattel  mor^tage  on  the  machine,  for 
the  balance.  Ha  was  to,  and  did  alsp,  pay 
the  fright,  amounting  to  $88.  The  machine 
was  dellvwed  to  peaver  as  agreed.  Be  took 
It  out  to  hla  farm  some  miles  In  the  country, 
tnie  machine  imved  unsatiaCactory  and 
failed  to  perform  the  work  aa  warranted. 
Whereupon  Denver  notifled  the  agait  of  said 
company  of  audi  fact,  and  aAed  that  the 
madilne  be  made  to  run  satUfactraily.  l%ls 
Ibe  company  Called  to  do.  After  waiting 
some  time  for  the  company  tO;  fix  the  ma- 
chine, he  wrote  the  agent  of  said  company 
who  bad  sold  falm  tbe  matitalne,  stating  Uut 
he  did  not  want  the  machine,  and  that  it  was 
being  held  for  tbem  at  bis  place,  or  that  be 
would  take  It  back  to  Tekamah  for  than. 
To  tUs  be  received  no  response.  Over  a 
year  later  the  company  foreclosed  tbe  chattel 
mortgage,  given  It  by  Deavw  to  secure  the 
notes  given  for  the  panbase  of  the  madaine. 
It  had  tbe  machtaie  hauled  to  Tekamah  and 
advertised  for  sale  under  the  miwtgageb 
Deaver  attempted  to  enjoin  the  sale,  but  was 
not  successful.  Tbe  machine  was  sold  to  ap- 
pellee Homing  tor  $800,  payment  being  made 
by  dieck,  which  was  afterwards  cashed. 

Deaver  then  commenced  an  action  against 
the  company  to  recover  the  amount  of  cash 
paid  by  him  on  the  machine,  including  tbe 
freight  lAarges,  amounting  bt  all  to  $398. 
The.  machine  was  attached  as  the  ivoperty 
of  the  company.  Thereupon  Hainlng  com- 
menced this  action  in  replevin,  and  the  ma< 
dilne  was  turned  over  to  blm  upon  his  giv- 
ing the  proper  bond,  and  was  by  blm  taken 
away. 

It  is  insisted  that  Henning  is  not  a  bona 
fide  purchaser;  that  be  was  the  ag»t  or 
servant  of  tbe  company,  and  that  tbe  pur- 
chase of  tbe  machine  was  tor  the  sole  benefit 
of  the  c<»npany.   Tbo  sole  qneatton,  there- 


ton^  is  aa  to  iriiethar  fbe  sale  of  said  ma- 
chine to  ^n>eUee  was  b<ma  fide. 

We  have  carefully  considered  tbe  evidoics, 
and  are  aatiafied  that  the  trial  court  conld 
not  properly  have  done  otherwise  than  In- 
struct the  Jury  to  return  a  verdict  in  favor 
of  the  plaintiff,  api>elle&  The  evidence  on 
the  part  of  plaintiff,  showing  a  bona  fide  pur- 
chase on  his  part,  was  clear  and  poiritlve, 
while  the  evidence  attempting  to  show  other- 
wise could  only  be  drawn  by  Inferoice  from 
circumstances  proved,  which  were  not  incon- 
sistent with  the  bona  fide  Intention the 
plaintiff  In  making  the  pun^iase,  and  whkb 
were  not  sufficient  to  constitute  such  a  con- 
flict of  evidence  as  to  demand  a  determina- 
tion by  a  Jury. 

The  evidence  diows  that  the  Sachse-Bunn 
Company,  agricultural  implement  dealers  at 
Slonz  01^,  Iowa,  wore  the  agents  who  sold 
the  machine  to  Deaver  for  tbe  UUniwapolis 
Threshing  Madiine  Company,  and  conducted 
the  proceedings  for  the  foreclosure  of  the 
mortgage  thereon.  Appellee  lived  in  Le 
Mars,  Iowa,  and  was  engaged  In  tbe  work  of 
repairing  tractors.  He  did  all  that  kind  of 
work  which  waa  required  by  the  Sachse- 
Bunn  Company.  At  the  same  time  he  did 
similar  work  for  oChers..  He  bad  an  arranger 
mmt  with  tbe  Sadtse-Bonn  Company  that 
he  conld  do  his  own  work  at  their  place  ct 
business.  H«  was  employed  by  that  firm  to 
go  to  Tekamah  and  assist  in  tiie  sale  of  the 
machine  to  Deaver  at  that  place,  whi<ib  b6 
did  in  part.  He  went  to  Tekamah  with  on« 
of  that  firm  to  attend  the  sale.  He  bid  f800 
for  tbe  maddn^  and,  being  the  highest  bld< 
der,  secured  the  machine.  Be  gave  hla  check 
in  payment  tor  same,  wblch  was  afterwardii 
cadied,  and  the  machine  was  shipped  to 
Le  Mars,  Iowa,  in  the  car  ordered  by  the 
Sachse-Bunn  Companr  before  the  sale.  They 
tamed  the  car  oves  to  blm,  and  also -for* 
niahed  blm  the  neoeasary  bonds  required  la 
tike  litigation  herdn.  En  route  be  diverted 
tbe  car  to  CSi^kee,  Iowa,  where  the  Sadise- 
Bunn  Oompeny  bad  a  branch  bouse.  The  at- 
torney for  appellants  discovered  the  machine 
Ibere,  and  be  was  solicited  to  buy  the  same 
by  one  of  tbe  agents  in  charge  of  the  place 
of  business.  The  machine  was  then  offered 
aa  a  secondhand  one.  It  waa  stated  Otat, 
when  flxed  up,  the  guaranty  of  tbe  Minneap- 
olis O^iresblng  Machine  Company  would  be 
back  of  it 

These  are  tbe  drcnmstancea  whidi  are  re- 
lied upon  to  abow  toat  tbe  appellee  Is  not  a 
bona  fide  purchaser.  They  are  not  sufficient 
The  Inferences  to  be  drawn  fnnn  tbem  are 
not  irreconcilable  and  inccmslstait  with  ap- 
pellee being  the  actual  bona  fide  purchaser 
of  tbe  machine,  and  do  not  present  snCh  a 
nmfllct  of  evidence  that  should  be  left  to  a 
Jury  to  decide. 

The  trial  court  In  ruling  m  the  motlm  fbr 
an  instructed  verdict  voy  fully  and  i^oparly 
stated  the  situation,  when  it  said; 
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*'Id  thii  ease  tbere  1r  do  dispute  vhateTer 
that  Mr.  Dearer  boaght  a  mschiDe.  and  there 
is  no  diapute  in  the  evidence  that  he  bought  a 
machine  for  a  eabstantial  anm  of  money  with 
certain  warranties  which  bare  not  been  ftil- 
filled.  He  was  dissatisfied  with  the  machine 
after  making*  payment  of  $300  on  account  of 
the  machine,  and  $98  for  freigbt,  total  $398. 
In  testing  the  machine  he  fonnd  it  would  not 
meet  the  warranties  and  be  was  dissatisfied  and 
lie  asked  the  concern  who  delivered  it  to  him 
to  put  it  in  shape  so  it  could  be  used.  They 
made  attempts  to  do  that,  but  were  unable  so 
to  do,  and  there  is  evidence  tending  to  show 
that  he  turned  it  back  to  them;  that  is,  ten- 
dered it  back  and  offered  to  return  it  to  Teka- 
mah  to  the  place  where  he  got  it,  and  left  it 
subject  to  their  orders  at  his  place.  Later  the 
madiine  was  brought  into  Tekamah  and  stood 
there  for  aome  time,  and  the  company,  evi- 
dent^ not  being  ntisfled  to  accept  tender  of 
the  machine  back  and  cancel  the  indebtedneaa 
on  it,  foreclosed  their  mortgage  on  it.  It  was 
sold  to  the  plaintiff  in  this  case.  Mow,  there 
is  no  doubt  that  if  the  evidence  in  this  case 
were  such  in  the  case  that  was  brought  here 
by  Mr.  Deaver  against  the  Minneapolis  Thresh- 
ing Abichine  Company,  that  be  would  be  enti- 
tled to  rea>ver  the  amount  that  he  had  paid 
with  interest,  and  it  is  unfortunate  that  he  did 
not  get  bis  money  before  .this  sale  was  made 
■o  as  to  be  saved  all  the  tronble  of  this  lawsuit 
•ad  any  anbsequent  trouble  that  might  attain. 
But,  be  that  as  it  may,  tiie  evidence  in  this 
cMse  shows  that  this  machine  was  sold  under 
a  foredoBure  to  the  plaintiff  in  this  case,  and 
that  he  paid  for  it  I  have  allowed  the  defend- 
ant the  very  widest  latitude,  in  fact  almost 
unprecedented  latitude,  in  my  experience  in 
seeking  to  find  evidence  to  upset  the  bona  fides 
of  that  purchase,  and  we  have  gone  right  to  the 
edge  of  error,  if  not  beyond  it,  In  allowing 
the  defendant  to  produce  evidence,  or  to  lead 
to  evidence  of  fraud  or  lack  of  good  faith  that 
would  impeach  the  title  of  the  plaintiff  in  this 
case  to  this  machine,  and  the  eommenta  tikat 
went  with  it  He  gave  hl«  die<A  on  Uie  7th 
Omj  of  NoTember,  the  date  of  that  sale.  The 
evidence  is  ondisputed  that  the  check  waa  paid 
through  the  bank,  and  there  is  no  evidence  here 
tiiat  in  any  way  impugns  the  motive  or  intent 
of  the  plaintiff  in  this  case.  He  stands  in  Just 
as  good  a  condition  under  the  evidence  in  this 
case  as  the  most  honest  man  in  this  community 
would  stand.  Indeed,  it  is  very  unusual  nnde; 
the  circumstances  of  this  case  for  one  away 
from  home  to  be  able  to  ahow  such  a  clear  bill 
of  health  aa  the  plaintiff  has  shown  in  this  ease. 
His  evidence  waa  clear,  unconfosing  and  con- 
vincing, that  he  entered  into  this  thing  in 
good  faith,  and  the  evidence  having  gone  over 
the  wide  latitude  that  I  have  allowed  Mr.  Sing- 
haus  as  represeotiog  his  client  to  take  in  this 
case,  fails  to  shake  that  in  any  particular  in 
toy  Judgme;it.  I  do  not  believe  Uiere  ia  a  ques- 
tion of  fact  in  the  minds  of  reasonable  men  to 
differ  on  in  this  case,  that  the  evidence  in  this 
case  does  not  show  but  what  the  plaintiff  has 
a  good  title  to  tUa  machine,  and  I  am  not  sure 
but  if  I  were  to  allow  this  case  to  go  to  the 
jury  and  they  should  find  a  verdict  for  the 
defendants  in  this  case  that  It  would  be  va- 


Tersed  by  the  Snprone  Ooart,  and  I  feel  that 
there  ia  nothing  left  for  me  to  do  but  to  in- 
struct this  jary  as  the  law  provides,  when 
there  is  no  qnestion  of  fact  vpon  which 
souable  men  can  differ,  to  Mtom  «  verdict  for 
the  plaintiff  in  this  ease," 

We  find  no  error  in  tbs  proceedings  in  the 
dlstrtet  court,  and  the  judgment  Is  affirmed!. 


BRUCE  V.  ALBAUGH  at  aL  (Ne.  21623.) 
(Stvreme  Court  of  Nebraska.  Jan.  26,  1922.) 

fSyUahva  by  the  Court.} 

1.  Deeds  «=s>72(l.4)— Undue  Influence  to  avoid 
deed  mnat  oontrol  grantor's  will;  affeotlon 
fer  ohildren  er  relatives  will  not  make  gl't 
vftltfable. 

The  undue  influence  which  wiH  avoid  a  deed 
Is  an  milawful  or  fraudulent  influence  whl^ 
controls  the  will  ot  the  grantor.  The  affection, 
confidence  and  gratitude  of  a  parent  toward  • 
child  or  grandchild,  or  other  r^tivea,  which  in* 
spires  the  gift,  is  a  natural  and  lawful  influ- 
ence, and  will  not  render  it  voidable  unless  this 
influence  has  been  so  used  as  to  confuse  the 
judgment  and  contnd  the  wSl  of  t^e  donor. 

2.  Deein  «»66(2)— Delivery  depeaia  lataa- 
tlaa. 

"The  deUvery  of  an  instrument  is  a  quae* 
tion  of  fact  to  be  determined  by  ascertaiabv 
the  intention  of  the  partiea  thereto."  H<»ne 
Fire  Ins.  Co.  v.  Collins,  61  Neh.  188;  85  N. 
W.  64. 


3.  Deed*  «»208(4. 6)— Reoordlai  ef  dee<  tvl- 
denee  of  delivery  aad  aeoeptaaee. 

The  recording  ol  a  deed  by  the  grantor  is 
erideoee  both  of  deliveir  aad  ace^tanee.  it  tiie 
conveyance  is  beneficial  to  the  grantee. 

A]M>eal  from  District  Court,  Pawnee  Coun* 
ty;  Baper,  Judge. 

Suit  b7  Frank  Bmce  against  Qmnt  O.  Ak 
baugh  and  otbers.  Decree  tat  defendants, 
and  plalntlfr  appeals.  Affirmed. 

J.  C.  Dort,  of  Pawnee  City,  and  W.  J.  Da- 
vidson, of  Oklahoma  City,  Okl.,  for  appellant. 

Barttm  &  Barton,  of  Pawnee  City,  for  ap- 
pellees. 

Heard  before  MORBISSET,  C.  J.,  and 
ROSE,  ALDBIGH,  and  FLANSBUB6,  33^ 
and  GBATES  and  WELCH,  District  Judges. 

GRAVES,  District  Judge.  This  Is  an  ap- 
peal from  the  finding  and  decree  ot  the  dis- 
trict court  for  Pawnee  county,  dismissing 
the  petition  of  the  plaintUT  and  appidlattt 
and  quieting  title  in  Elmer  L.  Albanii^  to  the 
N.  G.  ^  of  the  N.  W.  ^,  and  In  Grorer  C. 
Albangh  to  the  N.  W.  %  ot  the  K  W.^,  of 
sectira  1,  township  1,  range  12,  In  said  coun- 
ty, in  tba  state  of  Nebraska,  and  decreeing 
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aiat  tbo  mortsage  of  Muguat  WIdiart  litt- 
le*, encQted  by  Gram  O.  Albaogh  wu  a 
first  lien  on  Qie  lands  described  matSa. 

nwaetlon  waa  In  tba  natnra  of  a  Mil  In 
CQolty  Instltnted  Xry  idalnttff  to  wet  asldfr  cov 
tain  deeds  of  warranty  executed  by  Margaret 
LowTle,  on  April  20, 190^  and  duly  reccwded 
Ml  April  22,  1909,  conveying  tlUe  to  the  re- 
■pedlTe  parcelB  of  land  to  said  Blmer  and 
Orover  Albaugh,  wbo  were  grandchildren  of 
Mrs.  Lowrle,  the  plaintiff  being  a  son  of 
Mrs.  Lowrle  by  her  first  hosband.  The  ac- 
tion was  oommenced  la  AikU^  1917,  and 
based  on  alleged  fraod  and  nndue  Indnoioe 
of  one  George  W.  Albangh,  a  son-in-law,  over 
said  Margaret  Lowrle,  and  that  the  deeds  to 
said  B!m«  Ia  and  GroTOT  C.  Albaagb  were 
nevar  delivered. 

Tba  evldenca  discloses  that  Margaret  Low- 
rle, two  sons  by  a  former  marriage^  and  her 
hnsbandt  came  to  Pawnee  coonty  and  settled 
npon  tbe  north  haU  of  tbe  nortli  half  of  sec- 
tion 1,  township  1,  range  12,  as  a  homestead, 
about  the  year  1887;  that  die  plaintiff, 
Frank  Bmce,  and  a  brother  2  years  older, 
llien  boys  18  and  16  years  of  ag^  respectlTO- 
ly,  lived  with  their  permits  and  Indnstrlonsly 
fanprored  and  tilled  said  land;  that»  later, 
two  danghters  were  bom  to  Mr.  aiUt  Mn. 
Lowrle;  that  the  elder  (tf  the  Bmc*  boys 
died  at  the  age  of  22,  nnmarried,  that  the 
IdalntUT  married  In  about  the  year  1878,  and 
rented  the  homestead,  living  with  ttie  tUnily, 
and  80  contlnned  to  live  until  the  year  1690, 
at  which  time  George  W.  Albaugh  married 
Janle  Lowrl^  and  also  mond  ta  wltti  the 
Lowrle  family.  Troubles  arose  between  Mr. 
Bmce  and  Mr.  AltMiiii^  resultlns  In  Mr. 
Bruce  renting  a  fann  In  the  ntfghborhood, 
«Bd  a  year  or  two  later  moving  permanently 
to  tbe  state  of  Oklahoma.  Smne  time  la 
March,  1883,  lohn  Lowiie  aad  his  wlf^ 
Mai^et  Lowrtek  separated,  at  which  tfane 
John  Lowrle  conveyed  tbe  land  in  oontro- 
Tersy  and  the  N.  W.  %  of  the  N.  B.  ^  of 
said  section  1  to  his  wIfA,  Margaret,  retain- 
ing the  N.  B.  U  of  Oie  N.  B.  %  of  said  seo- 
tlon  1.  Aftevwards  Margaret  Lowrle  pur- 
^ased  ttie  S.  W.  %  of  the  N.  B.  %  of  said 
section  1.  In  June,  1908,  Margaret  Lowrle 
conveyed  to  George  W.  Albangh  the  W.  ^  of 
file  N.  B.  )4  of  said  section  1,  for  the  con- 
slderatltm  of  fl,e00,  taking  a  mortgage  back 
for  the  sum  of  11,000,  which  mortgage  was 
veieased  of  record  January  16.  1006,  and  on 
the  same  date  George  W.  Albaugh  executed  a 
mortgage  to  Margaret  Lowrle  on  the  N.  W. 
%  of  the  N.  B.  %  of  said  section  1  for  the 
sum  of  91100,  which  mortgage  was  released 
<m  Mardi  6.  1907,  and  <m  tba  same  day 
■George  W.  Albau^  executed  a  mortgage  to 
Margaret  Lowrle,  on  the  Last  above-de- 
scribed land.  In  the  sum  of  $1,000,  whldi 
was  released  on  the  2d  day  of  December, 
1012. 

To  George  W.  Albaugh  and  wife,  Janle, 
were  bom  two  sons,  September  8, 1892,  Gro- 
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ver  a  Albany  and  in  April.  190S,  JiOnier  L. 
Albaogh,  and  on  the  <22d  day  of  May,  1906, 
Janle  Albangh  died. 

On  March  14,  1016.  Grover  a  Albaugh. 
then  nnmarried.  executed  a  mortgage  to  se- 
cure the  sum  of  91,000  to  defendant,  Mar- 
garet WUbart  MUler,  npon  tlie  N.  W.  ^  of 
the  N.  W.  %  of  said  section  1,  which  mort- 
gage was  duly  recorded  and  is  in  fall  force 
and  ^TCct  It  Is  stipulated  that  this  mort- 
gage waa  taken  by  Mrs.  Miller  without  no- 
ttee  or  knowledge  of  the  <aaims  of  Ftank 
Brace  on  said  lands. 

Plalndff  alleges  that  tbe  alleged  fraud  was 
not  discovered  until  September  15,  1916.  It 
will  be  observed  that  all  of  the  mortgages 
executed  George  W.  Albaugh  to  Margaret 
Lowrle  and  released,  as  disclosed  by  the  rec- 
ord, conveyed  all  or  a  part  td  the  W.  %  of 
tbe  N.  B.  U  of  said  section  1.  and  not  the 
land  la  controversy,  the  title  to  whldi  was 
retained  by  Margaret  Lowrle  until  she  exe- 
cuted tbe  deeds  in  ocmtroversy  on  April  20, 
1900.  It  is  stipnlated  by  the  parties  to  thii 
snlt  that  Margaret  Lowrle  had  and  held  the 
contract  with  tiie  commissioners  for  the 
care  of  the  poor  of  Pawnee  county  from 
1884  to  and  Inclusive  of  the  year  1012.  The 
plaintiff,  Frank  Bruce,  was  bom  in  about 
1864,  as  he  was  13  years  of  age  when  the 
family  moved  to  the  homestead,  and  evident- 
ly arrived  at  tbe  age  of  21  years  In  1S75, 
and  worked  without  rannneratlon  on  the 
farm,  for  his  mother,  tor  8  year^  until  his 
marriage  In  1878.  after  whldi  he  rented  the 
farm  of-  bis  mother,  paying  as  rent  therefor 
"one-Oiird  of  the  grain  and  hay,"  as  stated 
la  his  testimony,  until  the  trouble  vrlth 
George  W.  Albaugh  la  1890,  at  whtdi  time 
he  testUtes  hts  mother  told  him,  "I  have 
teatsA  tbe  place  to  George  Albangh  and  I 
would  have  to  go.** 

^is  case  is  tried  de  novo,  and  the  writer 
has  carefully  read  the  testimony  of  all  the 
witnesses.  The  record  discloses  that  after 
October,  1800,  George  Wr.  Albaugh  and  wife. 
JanlCr  continued  to  live  with  Margaret  Low- 
rie^  up  to  the  date  oeC  Janle  Albaugh's  deatli 
la  May,  1008,  aad  the  deCendaat  Grover  C. 
Albaugh  was  born  at  the  home  ctf  Mrs.  Low- 
rle on  September  8,  1892,  and  Blmw  L;  In 
April,  1003 ;  their  mother  died  May  22,  IMS. 
and  after  that  time  George  W.  Albaugh  and 
his  two  boys  continued  to  operate  the  fiirm 
and  live  at  the  home  (tf  Margaret  Lowrie. 
Mr.  Albaugh  married  a  second  ttme  in  1905 
and  continued  to  live  with  Mrs.  Lowrie  and 
the  boys  until  bis  death  on  the  7th  day  of 
February,  lOlOL  Mrs.  Lowrie  died  in  Septem- 
ber following.  Their  relations  were  agree- 
able and  harmonious  except  an  episode  relat- 
ed by  the  witness  Ida  Jones. 

The  witness  for  the  plaintiff,  John  Mar- 
shall, referring  to  a  conversation  with  George 
Albangh  wltli  r^^ence  to  improvements  he 
was  making,  testified: 
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"I  said,  'George,  TA  bat«  to  be  puttinf  Im- 
provements  here;  wheir  tbe  old  lady  !■  gone, 
Bruce  will  come  in.'" 

To  wlilch  Geoi^  Albaogh  is  eapposed  to 
bare  replied: 

"It  win  be  damned  litOe  be  wOl  eet  ont 

of  if 

Beferring  to  a  conTersation  bad  wltb  Mar- 
garet liOwrle,  some  2  or  3  years  utter  the 
death  of  ber  dangbter  Janle: 

"She  told  me  she  was  going  to  deed  one 
forty  to  Grover,  the  other  forty  to  Elmer,  and 
the  thonsand  dollars  ahe  got  from  George 
ahonld  go  to  Frank;  that  woiUd  make  it,  ahe 
thought,  aa  near  equal  aa  ahe  could  divide  it" 

To  tbe  same  efTect  is  plaintifTs  witness, 
Mary  Storant,  a  county  charge,  wbo  lived 
with  Mrs.  Lowrie  from  1884  until  her  death 
In  S^;)teanber,  1916,  and  sbe  fartber  testified 
fliat  on  two  or  tbree  occaidons  In  the  latter 
years  of  ber  life  sbe  found.  Margaret  Lowrie 
In  ber  room  crying,  and  when  ahe  asked  her 
^at  tbe'  trouble  was,  she  answered,  "Sbe 
could  not  tell  me."  Ttae  same  witness,  re- 
called by  plaintiff,  gnesUoned  by  the  court: 

"Q.  Mrs.  Storant,  did  you  ever  hear  any 
quarrel  between  George  Albaagh  and  Mra. 
Lowrie?  A.  No.  Q.  Did  yon  ever  hear  Geofge 
use  any  roagh  or  prof  ane  "language  toward  Mrs. 
Lowrie,  awear  at  her?  A.  Not  when  I  waa 
around.  Q.  Wdl,  you  never  beard  it,  that  la 
what  I  am  getting  at?  A.  No." 

[S]:Many  of  .tbe  witnesses  for  tbe  defuise 
.testified  of  bearing  Margaret  Lowrie  at  dif* 
fbrent  times,  btiCore  and  after  tbe  execution 
(tf  the  deeds,  say  that  sbe  Intended  to  deed 
"or  bad  deeded  tbe  forty  on  wblcta  tbe  build- 
ings were  located  to  Elmer,  and  the  other 
forty  to  Grover."  And  all  tbe  witnesses, 
without  exception,  wbo  testify  on  that  sub- 
ject, assert  that  Margaret  Lowrie  bad  a 
good  active  mind  and  alert,  and  conducted 
her  own  buidness  without  assistance  or  ad- 
vice, and  was  not  easily  infiuenced.  To  Ibe 
same  effect  was  tbe  witness,  Arthur  H.  Pel- 
ton,  cashier  of  tbe  State  Bank  of  Dubois, 
who  bad  bnrinesB  relations  with  Margaret 
Lowrie  many  years.  He  said,  on  tbe  date  of 
the  execution  of  the  deeds  in  controversy, 
that  sbe  came  to  the  private  office  of  tbe 
bank  alone,  and  told  him  what  she  desired 
to  do  with  tbe  land  and  be  made  out  tbe 
deeds,  Exhibits  8  and  9;  she  signed  and  ac- 
knowledged the  deeds,  and  took  them  to  tbe 
lobby  of  the  bank,  where  sbe  delivered  them 
to  George  W.  Albaugh ;  that  Mr.  Albaogh  de- 
livered the  deeds,  with  recording  fees,  to  the 
witness,  with  directions  to  have  them  record- 
ed; that  In  pursuance  of  such  directions  he 
had  the  instmmoits  recorded,  and,  when  re- 
turned from  tb«  recorder*!  office,  placed  tbe 


deeds  with'  the  private  papers  of  Geoi^  W. 
Albaugh,  as  directed. 

[2]  In  view  of  the  fact  that  Margaret  Low- 
rie,  long  before  the  deeds  were  ^ecuted.  told 
John  Marshall,  Marj  Storani  Ola  Albaugjit 
and  B.  H.  Church,  that  she  Intended  to  make 
tbe  conveyances,  and  that  daring  the  seven 
years  following  tbe  execution  {hereof,  and 
before  her  death,  she  related  tbe  fact  to  wit- 
nesses Henry  Hunzdcer,  Lonls  l^lserman, 
and  Carrie  Albaugh,  it  leaves  no  room  for 
doubt  that  delivery  of  tbe  deeds,  aa  above 
related  by  tbe  witness  Pdton,  was  In  har- 
mony with  tbe  purpose  and  Intent  of  Hrs. 
Lowrie  to  convey  the  title  to  her  grandsons. 

"The  delivery  of  an  Instrument  is  a  queation 
of  fact  to  be  determined  by  ascertaining  tbe 
intention  of  the  'parties  thereto."  Home  Fire 
Ins.  Co.  V.  Collins,.  61  Neb.  198,  85  N.  W.  54 

The  question  of  mental  capacity  la  not  in 
this  case.  The  plaintiff  testi^es  that  bis 
mother  was  managing  her  own  boalnesa  and 
was  able  to  get  around  and  look  after  it  nn- 
tU  the  latter  two  years  of  her  life. 

[1j  Tbe  only  remaining  question  is:  Did 
George  W.  Albaugh  have  such  Influence  with 
his  motber-ln-law  as  to  cause  her,  contrary 
to  her  wish  and  will,  to  convey  the  property 
in  question  to  his  sons?  There  is  no  direct 
testimony  that  he  ever  tried  so  to  do.  The 
circumstances  were  favorable,  as  they  lived 
together  for  about  26  years,  and  no  doubt  he 
was  unfriendly  toward  plaintiff.  There  is 
disclosed  a  close  confidential  and  friendly 
relationship  between  Mrs.  Lowrie  and  her 
son-In-law.  Sbe  had  previously  conveyed 
to  him  the  other  eighty  for  alwut  one-third 
of  ite  value.  Her  motive  for  so  doing  is  not 
disclosed.  The  $1,000  whicb  Mrs.  Lowrie 
said  sbe  intended  plaintiff  should  have,  at 
the  same  time,  and  to  the  same  persons  she 
said  she  woiUd  deed  these  lands  to  her  grand- 
sons, for  some  unexplained  reason  waa  nojt 
fulfilled.  Whether  sbe  changed  ber  mind  oir 
some  otber  reason  intervened  is  not  dl» 
closed.  There  la  no  evidence  that  Mra.  Low- 
rie bad  ever  directed  ueor^a  W.  Albangb  or 
any  otber  person  to  make  m<itk  payment  w 
made  provision  tbertfor.  Notwitbstandlnff 
this  omission,  we  are  convinced  that  the  nat- 
ural love  and  affection  for  her  two  grand- 
sons, whom  sbe  had  mothered  since  tbe 
deaUi  of  ber  daughter  Janle,  was  Hie  movlas 
cause  for  tbe  exeentlon  of  tbe  deeds,  and 
clearly  ber  purpose  and  deslr& 

"Where  the  evidence  clearly  shows  compe- 
tency and  perfect  freedom  on  tbe  part  of  a 
grantor  in  making  a  deed,  the  court  wiQl  not 
be  justified  in  setting  it  aside."  Hacker  t. 
Hoover,  80  Neb.  817, 131  N.  W.  784;  Brogmsa 
V.  Brugraan.  98  Neb.  408.  140  N.  W.  781;  18 
O.  J.  240. 

It  follows  that  the  decree  itf  tbe  district 
court  Is  rlg&t  and  Is  affirmed. 
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TIERNAN  V.  TIERNAN.   (No.  2IM5.) 
(Supreme  Court  of  Nebraska.  Jan.  26,  1922.) 

(Syllabiu  &y  the  Court.} 

•  Haibud  ud  wif*  «333l(4)  —  Antoaiptlal 
•graemeat  favolvlaf  usa  of  real  aetata  durlnfl 
widowhood  eonstnied. 

Parties  eontemplatuig  marriage  entered  in- 
to an  agreement,  wberebj  their  property  rights 
after  marriage  were  settled  or  attempted  to  be 
settled.  Among  other  thinge  the  agreement 
pro.rided:  "In  consideration  of  said  marriage 
and  covenants  herein,  the  party  of  tbe  first 
part  gives  to  the  party  of  the  eecond  party 
during  her  natural  life,  provided  in  event  she 
survives  the  party  of  the  first  part,  so  long 
as  she  shalt  remain  single  and  tbe  widow  of 
the  party  of  the  first  part,' the  followlns  de- 
acribed  real  estate."  Held,  that  tbe  true  intent 
of  thp  parties  in  making  such  agreement  was 
that  the  woman  should  have  maintenance  dur- 
ing her  life,  and  that  sncb  provision  of  the 
agreement  gave  her  the  right  to  possession  of 
the  real  estate  and  the  rents  and  profits  arising 
therefrom,  in  tbe  event  she  sonrived  the  man; 
such  arrangement  commencing  at  tbe  time  of 
bis  death  and  continning  as  Ions  as  she  lived 
as  his  widow. 

Appeal  from  District  Court,  Lancaster 
County;  Morning,  Judge. 

Action    by    Elizabeth    Tlernan  against 
.  Cfarlatoplier  Tlernan.    Judgment  for  defeud- 
ant,  and  plaintiff  appeals.  Affirmed. 

Cosgrave  &  CJampbell  and  H.  B.  Ankeoy. 

all  of  Uncfdn,  fw  appellant 

Doyle,  Halligan  &  Doyle,  of  lincoln,  for 
appellee. 

Heard  before  IJEnTON.  DAX  and  DEAN, 
JJ.,  and  E.  P.  CLEUENTS  and  DILWOBTH, 
Dlatrict  Judges. 

DiLWOKTHfDUtrlct  Judge.  An^eUontand 
lyipeUee  wwe  married  In  1915.  Aiv)rilee  was 
a  man  well  along  in  years,  while  tlie  appd.- 
lant  was  middlfroged.  He  was  quite  wealthy 
and  she  was  in  very  moderate  drcumstancea. 
Before  the  marriage  took  place  they  entered 
Into  an  agreement,  wherein  they  settled 
their  property  rights  when  married.  '  This 
agreement  reads  as  follows: 

"Tbia  agreement  made  this  9th  day  of  Aprfl, 
A.  D.  1915,  by  and  between  Christopher  Tier- 
nan  of  Lincoln,  Nebraska,  party  of  tbe  first 
part,  and  Elizabeth  Scbnlte  of  Lfaicoln,  Nebras- 
ka, party  of  tbe  second  part,  witnesseth: 

"Said  parties  are  engaged  to  be  married  and 
anticipate  becoming  husband  and  wife  in  the 
near  fntnre.  Each  of  said  parties  is  tbe  owner 
of  real  estate  and  personal  property.  The  par- 
ty of  the  first  part  is  the  father  of  living  chil- 
dren by  former  marriage. 

"Now,  therefore,  in  consideration  of  said 
contemplated  matrimony  between  said  parties, 
and  tbe  payment  of  tb«  sum  of  one  dollar  by 
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each  of  said  psrties  to  tbe  other,  it  is  mutually 
covenanted  and  agreed  by  and  between  said 
parties;  neither  of  said  piarties  shall  ever  be- 
come UaUe  for  any  debt  contracted  1^  tbe 
other  party. 

"Bach  of  said  parties  hereby  quitclaims,  re- 
nounces and  relinquishes  all  claim  of  interest, 
and  all  interest  in  tbe  property,  real,  personal, 
or  mixed  of  the  other,  both  as  to  the  property 
in  possession  and  that  which  may  hereafter  be 
acquired  by  either  of  said  parties,  and  quit- 
claims, conveys  and  renounces  all  interest  in 
the  rents  or  profita  of  the  property  of  the  oth- 
er, and  will  forever  refrain  from  interference 
in  the  management  of  said  property,  and  tbe 
collection  of  rents,  and  profits  thereof.  The 
intention  being  to  leave  the  separate  property 
of  each  of  the  parties  to  this  contract  free 
from  acquiring  any  interest  therein  by  tba 
other'  party,  by  reason  of  said  marriage. 

"Each  party  hereto  shall  sell  and  convey  any 
real  estate  owned  by  bim  or  her  without  the 
other  Joining  in  the  conveyance. 

"Eadi  of  said  parties  hereby  releases,  relin- 
quishes, and  eonv^  all  right  of  inheritances 
of  every  nature  and  deso^tion  in  the  propertr 
of  the  other,  whether  homestead,  child's  share, 
dower,  courtesy,  widow's  settlement,  and  every 
other  right  which  may  or  would  result  or  be 
acquired  by  said  marriiuie,  but  for  this  con- 
tract. Tbe  said  parties  each  renotmce  the 
right  to  administer  the  estate  of  the  other. 

"In  consideration  of  said  marriage  and  cove- 
nants herein,  the  party  of  the  first  part  gives 
to  the  party  of  the  second  part  during  her  nat- 
ural life,  provided  in  event  she  survives  tbe 
party  of  tbe  first  part,  so  long  as  she  shall  re- 
main single  and  the  widow  of  the  party  of  the 
first  part,  the  following  described  real  estate, 
to  wit: 

"East  one-half  of  lot  nine  (9)  in  block  sixty- 
three  (63)  in  Ltttie's  Addition  to  the  aty  of 
Uncoln,  Nebraska.  At  tbe  death  of  the  par^ 
of  tbe  second  part,  or  in  case  she  survives  par- 
ty of  tbe  first  part,  and  marries,  said  grant 
to  her  shall  ipso  facto  terminate,  and  C.  W. 
Tlernan,  owner  of  tbe  fee,  subject  to  above 
grant  shall  instantly  take  full  posseasion  of 
said  property. 

"Tbe  said  Elizabeth  Schulte,  party  of  the 
second  part,  in  consideration  of  the  above  prop- 
erty for  her,  the  covenants  ud  agreements 
herein,  does  hereby  release,  convey,  and  quit- 
ctslm  to  said  Cbristtwher  Tieman,  all  interest 
I  may  acquire  by  virtue  of  said  marriage  la 
and  to  all  his  prc^erty,  both  real,  personal,  and 
mixed,  now  in  bis  possession  or  tbat  be  may 
hereafter  acquire,  renouncing  forever  all  claima 
in  law  or  equity,  all  right  of  homestead,  sur- 
vivorship, ail  estate  of  inheritance,  dower, 
child's  part,  widow's  allowance,  all  rights  which 
may  be  created  by  any  future  change  In  the 
law  of  inheritance,  all  rights  under  the  pres- 
ent law  of  inheritance,  whether  In  the  state 
of  Nebraska  or  elaewbere. 

"Should  said  bethrotbal,  when  consummated 
in  marriage,  for  any  reason  prove  infelicitous, 
and  a  separation  take  place,  which  God  forbid, 
the  foregoing  renunciation  of  all  claim  to  the 
property  of  said  Christopher  Wernan,  shall 
likewise  apply  to  such  condition,  and  I  here 
now  renounce  all  right  to  alimony,  maintenance. 
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or  separata  Bopport,  and  farther  {orerer  r»- 
noance  all  risht  to  any  interest  of  an^  nature  or 
deacription  in  or  to  the  property  <rf  aaid  Olwia- 
ti^her  meman,  nnder  any  and  all  iridsiitndea 
which  can  or  may  arise. 

"No,  possible  future  condition,  whether  fore* 
seen  or  anticipated  or  not,  shall  ever  be  deemed 
an  exception  or  waiver  to  this  my  renondation 
of  all  and  erery  right  in  or  to  any  part  of  the 
property  of  aaid  Ohriatopher  Tleman,  with 
whidi  said  marriage  to  1^  would  or  might 
clothe  me,  bat  for  this  agreement  I  shall  not 
inherit  any  property  or  money  from  him.  No 
allowance  shall  be  made  from  bis  estate  to  me. 

"My  right  to  administer  his  estate  is  re- 
nounced. These  coTenants  are  irrevocable." 

The  marriage  was  consummated,  but  end- 
ed unfortunately.  Where  the  fault  lies  we 
are  unable  to  say,  for  that  part  of  the'  case 
is  not  before  us. 

After  many  disputes,  and  some  lltlgatloQ, 
betwcCT  the  parties,  appellant  ccmun^ced 
this  actitm.  She  sets  out  three  causes  of 
action'  in  her  petition.  The  first  asks  tor 
separate  maintenance  and  sui^rt  because 
of  cruelty,  abandoDmoit  and  nonsupport  on 
tbe  part  ot  app^ee.  second  cause  of 
actkm  sets  out  that  poracnvh  of  tbeagree- 
ment  which  reads: 

*'In  oonsideratiou  of  said  marriage  and  core- 
nants  herein,  the  party  of  the  first  part  gives 
to  the  party  of  the  second  part  during  her  nat- 
ural life,  provided  in  event  she  survives  the 
party  of  the  first  part,  bo  long  as  she  shall 
remain  single  and  tbe  widow  of  the  party  of 
the  first  part** 

— and  asserts  that  the  same  gave  her  a  life 
interest  in  the  property  mentioned  therein, 
commencing  at  the  date  of  their  marriage. 
Tha  third  cause  of  action  Is  for  an  account- 
ing of  the  rents  and  profits  for  said  premises 
from  the  date  of  tbe  marriage,  and  prays  for 
Judgment  therefor  in  the  sum  of  fl6,000. 

Appellee  filed  on  answer,  admitting  tbe 
marriage  of  the  parties,  and  denying  all 
claims  as  to  acts  of  crusty,  abandcmment 
and  failure  to  support,  as  set  out  In  &vpeA- 
lanfs  first  cause  of  action;  and  pleads  res 
Judicata  as  to  the  second  and  third  causes 
of  action ;  also,  that  said  contract  or  agre»- 
ment  herein  referred  to  "was  made  for  the 
purpose.  In  the  event  of  the  death  of  this 
defendant,  of  providing  the  income  firom  said 
property  for  tbe  plaintUC  during  the  remain- 
der of  her  lif^  or  until  she  remarried,  and 
not  otherwise,  and  was  bo  thoroughly  im- 
dmtood  and  construed  by  the  plalntUt  and 
defendant"  Further  answering,  Uie  appl- 
ies states  that  appellant  was  guilty  of  ex- 
treme cruelty  toward  him.  Instances  of  wMcb 
are  dted,  and  that  she  had  abandoned  him. 
Appellee  prays  that  the  action  be  dismissed 
as  to  aM>^Uant'8  cause  of  action,  and  that  he 
be  granted  an  abstdute  divorce  ttom  her. 

Appellant  filed  a  reply,  denying  erery  al- 
legatlon  of  the  answer,  except  that  relating 


to  the  manlafe,  and  ti£  tbe  mtuiag  into  oC 
the  agreement  set  forth  In  the  petition ;  and 

alleging  that  the  construction  of  ttie  agree- 
ment, as  alleged  by  the  answer  to  bare  been 
understood  and  oonsidared  by  the  parties,  is 
without  force  and  effect,  for  the  reason  that 
said  provision  is  rold  and  against  public 
policy  and  in  violation  of  the  marriage  ccm- 
tract,  contrav^ea  the  purposes  and  objects 
of  the  marriage,  and  tends  to  induce  a  sep- 
aration and  divorce  aC  tbe  parties. 

Trial  was  had  and  decree  rendered  In  fa- 
vor of  appellee,  granting  ber  separate  main- 
tenance,  and  912S  a  month  alimony  from 
May  1,  1920.  Judgment  was  entered  against 
appellant  for  $1,150,  amount  of  tbe  altmony 
unpaid  to  March  1,  1021.  Such  monthly 
payments  w^e  t^  continue  during  the  Joint 
lives  of  the  parties.  It  was  also  decreed 
that  the  title  to  the  east  half  (tf  lot  0,  of 
block  63,  liittle'a  addition  to  Uncohi,  be 
confirmed  and  quieted  in  plaintlfl  (an^- 
lant)  for  sucA  period  as  she  remains  unmar- 
ried after  the  death  <^  dtfendant  (app^ee), 
and  that  she  recover  the  possesBlon,  rents 
and  profits  from  the  same  after  tbe  date  of 
the  death  of  said  defmdont  (app^ee),  and 
for  BO  long  a  poiod  as  she  remains  unmar- 
ried; and  that  ^e  take  nothing  by  her  ac- 
tion for  accounting;  dismisses  appellee's 
cross-petition  for  absolute  divc»^;  and  al- 
lows appelant  $400  attom^'s  fees. 

Appellant  aj^teols  firom  that  part  of  the- 
decree  relating  to  the  construction  of  tbe 
«mtract  and  aoeountlns,  but  not  tnm  Omt 
part  granting  separate  malnteoanoe  and 
alimony,  and  brlnsB  the  case  to  Oil*  conrt 
upmn  ttkB  recwd  abme,  no  bill  ot  ezoei>tioa 
having  been  i^epared  or  srttled. 

AiveUee  insists  very  strongly  tbat  tiie  ap- 
peal in  this  Instance  should  be  dismissed,  for 
the  reason  tbat  flill  onudderation  eaimot  be 
given  the  sabject-matter  witlumt  tbe  evi- 
dence being  before  the  court.  There  is  C4»- 
sldwable  fiorce  in  this  position,  and  If  wa  bad 
not  come  to  a  conclusion  afBrmlng  Om  decree 
ot  tbe  trial  ooort  on  Its  mertts,  we  would 
have  given  the  objection  raised  by  appellee 
more  consideration. 

The  trial  court  gave  pnptr  construction 
to  that  part  of  th%  antenuptial  sgreement 
under  consIdmtiDn,  reading  as  fcdlows: 

"In  consideration  of  snch  marriage  and  cove- 
nants herein,  the  party  of  the  first  part  gives 
to  tbe  party  of  the  second  part  thiring  her 
natural  life,  provided  In  the  event  she  sttrvives 
the  party  oic  the  first  part,  and  so  loiw  ss  sbe 
shall  remain  staii^e  and  the  widow  of  tbe  party 
of  the  first  part'* 

Section  610S,  Ber.  St.  1013,  provides  Out 
in  every  conveyance  the  true  Intention  of 
the  parties  eiiaU  be  carried  out  In  con- 
struing this  agreemott  it  devolves  opoa  us 
to  Mcertain  tbe  intentloa  of  the  parties  in 
Wterlng  Into  IC   To  do  this  properly  Oie 
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CDndltkxu  and  eircmnstancM  BturoundlDg 
the  traiisactlan  should  be  considered.  Ap- 
pcUee  waa  a  mao  poueesed  of  considerable 
propertj,  and  was  78  years  of  age.  Ai)pel- 
laot  had  do  means  of  her  own  to  speak  of; 
it  being  Intimated  In  the  argimMnt,  and  not 
disputed,  that  at  the  time  <tf  this  agre«nent 
she  was  doing  menial  worfc  In  order  to  sup- 
port hers^.  On  the  me  hand,  we  bare  an 
old  man  who  needed  care  and  attmtlcsi  and 
the  comforts  of  a  home;  on  the  other,  we 
ftnd  a  woman  who  had  no  home  and  no  means 
of  support  other  than  that  derived  from  her 
daily  work.  tHiey  altered  into  this  agree- 
m«it,  and  it  is  erident  fr<»a  the  foce  of  the 
agreement,  when  considered  with  the  con- 
ditions surrotmdlng  the  parties,  that  the  ob- 
ject and  purpose  of  Oils  paragraph  under 
consideration  was  that  appellant  sbould  be 
provided  with  maintenance  during  her  entire 
life.  Under  this  agreement  she  bad  a  home 
with  appellant  as  long  as  tbey  remained 
husband  and  wife.  During  sudi  time  It  was 
bis  duty  to  provide  sucb  a  home  for  ha  and 
maintenance.  At  his  death  this  contract 
steps  In  and  takes  the  place  of  his  obUga- 
tfon  as  a  husband,  and  makes  provision  for 
tAe  maintenance  of  appellant  so  long  as  she 
remains  single.  Xn  the  event  of  her  remar- 
riage, the  du^  ot  providing  her  witii  a  home 
and  maintenance  would  fall  upon  the  man 
ibe  nuuTied.  TbSM  agreement  was  Icsal  In 
erary  way»  and.  ooostraed  by  the  oonrt, 
via  one  of  sreat  bentft  to  ani^lant  It 
provided  malntenanoB  for  hor  aa  Umg  as  dw 
lived. 

Hie  trial  court  properly  construed  this 
afnement,  and  flie  decree  entered  hy  it 
Bhould  be  sustained.  We  find  no  error  on 
the  part  of  Oe  trial  court- In  llie  dtsposltlon 
t€  tbSm  caaa^  and  Its  aetkn  le  therefore 

AiDrmed. 


STATE  ^TOOPetaL  (No.2lft6f.) 
iSopreme  Conrt  of  Nebraska.  Jen.  18,  1922.) 

(Byttahmu      ^  Court,) 

I.  Aneas  <-TBi)  Property  of  letMtata  oltlzaa 
deiesBded  to  aext  ef  kle  who  were  (rtttzeea, 
Mt  those  whci  were  allene  resMltig  In  Eeg- 

Whore  a  dtlsen  of  the  United  States,  who 
at  the  time  of  his  death  was  the  owner  of  a 
Met  of  farm  land  not  within  any  of  the  ei- 
eeptions  of  section  6276,  Rev.  St.  1913,  dies  in- 
testate, leaving  as  bis  next  of  kin  two  nieces 
who  were  dtizens  of  the  United  States,  and 
tiiree  nephews  who  were  nonresident  aliens 
residing  in  England,  and  sabjects  of  the  king- 
dom of  Great  Britain  and  Ireland,  there  being 
BO  treaty  between  the  United  States  and  the 
kingdom  ot  Great  ISiitaln  and  Irebmd  alfeetlDg 
the  qnesdon,  JMld,  that  Ihs  prorlsions  of 


Hvn  6278,  Bev.  St.  1018,  predode  the  three 
neplwws  from  aeqoirlng  any  tlUs  or  Interest  In 
seoh  leads,  end  that  the  entire  estate  in  the 
land  vested  in  the  two  niecca  who  wera  reel- 
dents  and  dtlxens  of  the  United  States. 

2.  Alieas  «s>9— Statats  givieg  wMew  and  NIrt 
•f  alieas  a  rigM  te  heM  laida  fey  devise  er 
desosat  for  llnltei  perled  dees  aet  apply, 
where  deoeased  waa  a  ottlzee. 

The  exception  bi  aeetfam  0278,  Bar.  8t 
1913,  giving  to  the  widow  and  heirs  of  aliens 

who  have  acquired  lands  In  this  state  prior  to 
March  16,  1889,  the  right  to  hold  such  lands 
by  deviae  or  descent  for  a  limited  period  and 
providing  a  method  for  esdieating  such  lands, 
has  no  application  where  tbe  deceased  land- 
owner was  a  dtiseo  of  Ae  United  States. 

3.  Former  dsclsloe  overruled,  Is  so  far  at  oea- 

fliotlng. 

The  decision  in  State  v.  Thomas,  103  Neb. 
147, 170  N.  W.  839. 172  N.  W.  690,  in  so  far  aa 
it  is  contrary  to  the  views  herein  expressed,  le 
ovemiled. 

Appeal  from  District  Court,  Butler  Coun^; 
OoKoran,  Judge. 

Action  by  the  State  of  Nebraska  against 
William  Toop  and  others  to  forfeit  and  es- 
cheat to  the  State  title  to  certain  shares  in 
land,  In  whldi  the  com-t  adjudged  that  the 
nonresident  alien  nephews  ot  the  deceased 
took  no  Interest,  but  that  the  property  passed 
to  two  nieces,  dtlzois  of  the  United  States, 
and  that  the  state  bad  no  Interest  in  the 
property,  and  from  this  Judgmoit  tbe  uonres- 
idoit  nei^Mws  and  tbe  State  appeal  Af- 
firmed. 

A  v.  miomaa,  of  X>avld  City,  for  the  State, 
Bnlkley,  More  &  Tallmadge,  of  C3ilcago, 
■111.,  and  Crane,  Boucher  &  Sternberg,  o< 
Omaha,  tor  appellants  To<^. 

Matt  MlUer,  of  David  City,  T.  J.  Doyle, 
of  Lincoln,  and  Tinley,  Mitchell,  Pryor,  Ross 
&  Mitchell,  of  Council  Blofls,  Iowa,  for  ap- 
l)ellees  Stlne  and  Mutual  Benefit  Life  Ins. 
Co. 

Heard  before  UOBHISSEY,  a  J.,  and 
I(BTTON.  BOSB,  DEAN,  DAT,  and  FLANS- 
BUaa,  JJ..  and  WBSTOTBB  and  8EABS, 
District  Judges. 

DAT,  J.  Tbe  oltlmate  question  wbKdi  «a 
are  called  upon  to  determine  in  this  case  la 
whether,  undw  the  facta  ^waented  by  the  rec- 
ord,  certain  ztonresldent  alloia,  residing  In 
England,  kin  of  one  John  Toop,  deceased,  have 
any  Interest  In  certain  land  In  thia  state 
owned  by  said  Jolm  To(H>  at  the  time  0f  hla 
death. 

A  Ivlef  statcanent  of  the  facts,  at  this  time, 
which  have  given  rise  to  the  several  proceed- 
ings InTolTlng  the  real  estate  In  question  may 
9wve  to  a  Gleam  understanding  of  ttte  ques- 
tlons  hereinafter  discussed. 

Jflim  TMp,  a  dtlzen  of  Ow  United  States 
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and  a^residdnt  ot  BuOer  conntT*  Nebraska, 
tor  many  years,,  died  at  his  home  Intestate 
on  July  28, 1888.  At  t3ie  time  (tf  bis  death  be 
was  tbe  fee  ^ple  owntt  of  the  S.  %  of  the 
S.  W.  U  of  section  30,  township  18,  range  2 
east  of  the  sixth  P.  M.;  also  the  N.  of  the 
N.  S.  %  of  section  36,  township  18,  range  1 
east  of  the  sixth  P.  M.,  In  Bntler  conuty,  Ne- 
braska. He  acquired  tbe  tltie  to  this  land 
March  1889.  It  was  not  obtained  under 
any  Uen  or  mortgage,  was  not  used  for  rail- 
road or  manufacturing  purposes,  and  was  not 
within  the  corporate  limits  of  any  dty  or 
town,  but  was  exclusively  farm  land.  He 
also  owned  at  the  time  of  his  death  considera- 
ble other  property  not  necessary  to  mention,  as 
it  is  not  now  the  subject  of  controversy.  He 
l^t  suTTlTlng  him  his  widow,  Sarah  Jane 
Toop,  who  under  the  law  as  it  then  stood, 
took  a  life  estate  In  land.  She  remained 
in  possession  of  the  land  under  her  home- 
atead  right  until  her  death  on  November  9, 
1907.  John  Toop  left  no  children  or  descend- 
ants of  children,  no  father  or  mother,  brother 
or  sister.  He  was  survived,  as  bis  next  of 
ktn,  by  two  nieces,  Sarah  Jane  Dyer  and 
Emma  Tremlln,  who  were  the  snrvivlng  chll- 
drm  of  Mary  Ann  Plowman,  a  predeceased 
Bister  of  said  John  Toop.  Both  of  these 
nieces  were  residents  and  citizens  of  the 
United  States,  and  were  the  <mly  next  kin  of 
said  John  Toop  residing  In  the  United  States. 
He  was  also  survived  by  William  and  John 
Toop,  surviving  sons  of  William  Toop,  a  pre- 
deceased brother  of  said  John  Toop,  and 
also  by  Robert  Orchard,  a  surviving  son  of 
Betsy  Orchard,  a  predeceased  sister  of  said 
John  Toop.  William  Toop,  John  Toop,  and 
Robert  Orchard,  above  mentioned,  were 
subjects  of  the  kingdom  of  Great  Britain  and 
Ireland,  and  resided  in  England.  These  two 
nieces  and  three  nephews  stood  In  the  same 
degree  of  relationsbip  to  John  Toop,  and 
would,  under  our  law  of  descent,  inherit  the 
land  in  question  in  equal  proporticm,  subject 
to  tbe  life  estate  of  the  widow,  unless  the 
fact  of  alienage  of  the  l^glish  kin  is  a  bar  to 
their  taking  any  interest  in  the  land.  In  the 
course  of  the  litigation  the  names  of  several 
grandnleccs  and  grandnei^ews  of  John  Toop, 
some  of  whom  are  residents  and  citizens  of 
the  United  States,  aiq)ear  as  claimants  to  a 
portion  of  this  land;  but,  as  they  took  no 
Interest  under  our  statute  of  descent,  no 
further  refermce  need  be  made  to  them.  For 
construction  of  our  law  of  descent  covering 
this  precise  situation,  see  Douglas  v.  Came- 
ron, 47  Neb.  358,  66  N.  W.  430.  It  appears, 
however,  that,  since  the  death  of  John  Toop, 
Robert  Orchard,  hereinbefore  mentioned,  ha^ 
died,  and,  of  course,  lila  survivors  would 
succeed  to  whatever  loterest  their  ancestor 
may  have  had.  For  the  purpose  of  conven- 
ience the  nonresidait  alien  claimants  will  be 
deferred  to  hereinafter  as  the  English  kin. 
It  appears  further  that  Sarah  Jane  Dyer  and 


nmma  TremUn  aoU  Uie  land  in  question  to 
(}e(n«tt  H.  Stine^  9tbo  has  been  in  posaessimi 
thereof  for  a  number  of  yeaxs,  Iibs  mada 
valuable  Improvements  thereon,  and  has 
mortgaged  the  land  to  the  Mntnal  Benefit 
Life  Insurance  Company.  Under  this  state 
of  facte,  an  action  in  mandamus  was  Inoa^ 
by  a  group  of  the  English  kin,  heajded  by 
William  Toop.  against  A.  T.  Thomas,  county 
attorney  of  Butlo-  county,  to  compd  blm  to 
proceed  under  the  provlBlons  of  sections 
6272-0276,  c.  68,  Rev.  St  1013,  to  escheat  that 
portion  of  tbe  title  to  tbe  land  claimed  by 
tbe  English  kin.  That  case  was  ultimately 
brought  to  this  court,  where  the  writ  was 
allowed.  State  v.  Th<Hna8,  103  147, 170 
N.  W.  839,  172  N.  W.  690.  In  obedience  to 
our  mandate  the  present  action  was  com- 
menced in  the  name  of  the  state  of  Nebraska 
to  forfeit  and  escheat  to  the  state  that  por- 
tion of  the  title  to  the  land  whldi  tbe  Eng- 
lish kin  woald  have  inherited  had  each  not 
been  an  nonresident  aUen;  and  it  was  also 
prayed  that  the  value  of  such  intnest  be 
determined  in  the  manner  provided  by  law 
and  paid  to  the  English  kin.  AH  persons 
who  had  or  claimed  any  Interest  in  the  land 
were  made  parties  defendant,  and  each  \>y 
their  respective  answers  and  cross-petitionb 
set  up  their  respective  claims.  An  iasne  was 
thus  tendered  whether  the  Bni^Ish  kin  bad 
any  interest  at  all,  braefleial  or  otherwise,  Ih 
the  lands  In  question.  It  was  adjudged  by 
the  trial  court  that  the  Engltdi  kin  took  no 
title,  right  or  interest  In  the  land;  HiM  no 
part  tbienot  eaoheated  to  tiie  state  of  Nebras- 
ka; and  the  cross-petitionB  ot  tbe  Bi^ISh 
kin  and  the  claim  of  the  state  were  ^smissed. 
The  court  also  adjudged  that  tbe  mtSre  title 
to  tbe  land,  upon  the  deatil  of  John  Toop, 
vested  In  Sarah  Jane  Dyer  and  Emma  Tron- 
lln,  subject  only  to  tiie  Ufe  estate  of  Sarah 
Jane  Toop,  the  widow;  that  by  meme  con- 
veyances of  Sarah  Jane  Dyer  and  Emma 
Tremlln,  and  the  death  of  Sarah  Jane  Toop, 
the  entire  title  to  tbe  land  In  question  became 
merged  in  George  H.  Stine  teethe  exclusion 
of  all  the  parties,  save  only  the  mortgage  lien 
of  the  Mutual  Benefit  life  Ineorance  Com- 
pany, and,  subject  to  this  lien,  quieted  and 
confirmed  the  tltie  to  the  land  in  George  H. 
StIne.  From  this  jndgmoit  the  English  klo 
have  appealed. 

At  die  time  of  the  death  of  John  Toop 
there  was  no  treaty  between  the  United 
States  and  the  kingdom  of  Great  Britain  and 
Ireland,  so  that  the  question  presented  must 
be  determined  by  tbe  provisions  of  our  stat- 
ute unafl!ected  by  treaty  rights. 

[1]  As  before  stated,  the  action  was  bot- 
tomed upon  the  provisions  of  sections  6273 
and  6274,  Rev.  St.  1913,  relating  to  the  sub- 
ject of  escheats,  which,  in  so  far  as  such 
provisions  affect  the  question  In  hand,  may 
be  said  to  he  identical  with  chapter  58,  Laws 
1880.  The  changes  which  have  t>een  made 
affect  only  questions  of  procedurei  Prior  to 
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the  Act  of  Maren  31,  1887,  c.  62,  the  legislft- 
tlre  policy  of  the  territorr,  oh  well  as  the 
•tate,  tkad  been  to  make  no  distinction  be- 
tween dtlzeng  and  aliais.  whether  resident 
or  nooreaidait,  with  respect  to  their  right  to 
hold  and  aegnfre  real  pn^rty  in  the  state 
by  purAase,  devise  or  deecent.  At  that  time, 
however,  restricdous  were  commenced  to  be 
CTacted.  Sectji(Hi  1.  c.  58,  Laws  1889.  txing 
section  6273,  Rev.  3t  1918,  is  as  follows: 

"Nooreaident  aliens  aod  corporatioos  not  in- 
corporated under  the  laws  of  the  state  of  Ne- 
braska are  hereby  prohibited  from  acquiring 
title  to  or  taking  or  bedding  any  lands  or  real 
•state  in  this  state  by  descent,  derise,  parchaae 
or  otherwise,  only  as  hereinafter  provided,  ex- 
cept that  the  widow  and  helra  of  aliens  who 
have  [heretofore]  acqoired  lands  in  this  state 
under  the  laws  thereof,  may  hold  such  lands 
by  devise  or  descent  for  a  period  of  ten  years 
and  no  longer,  and  If  at  the  end  of  such  time 
herein  limited,  such  lands,  so  acquired,  have 
not  been  sold  to  a  bona  fide  purchaser  for  value, 
or  audi  alien  heirs  have  not  become  residents 
of  this  state,  saeh  lands  shall  revert  and  es- 
cheat to  the  state  of  Neteaska,  and  it  shall  be 
the  duty  of  the  county  attorney  in  the  counties 
where  sndi  lands  are  situated  to  enforce  for- 
feitures of  til  sndi  lands  as  provided  by  this 
article." 

The  second  aecticHi  of  the  act  provides 
method  of  procedure  In  case  lands  are  es- 
cheated to  the  state  under  the  provisions  of 
the  act,  directs  that  the  oranty  attorn^  in 
the  county  where  the  land  Is  situated  shall 
proceed  to  have  the  title  to  the  land  fwfeited 
to  the  atate,  that  when  so  forfeited  the  lands 
iOiall  be  aK>ral8ed,  and  that  "the  h^rs  or 
posoQS  who  would  have  been  «itltled  to 
such  lands  shall  be  paid  by  the  state  of  Ne- 
braska the  full  value  thereof,  as  ascertained 
by  ar^ralsement,"  less  the  expense  of  the  ap- 
pratsaL  Section  S  of  the  act  provides: 

"Any  ncmresident  alien  who  owna  land  In  this 
■tate  [at  the  time  this  act  takes  effeett*  msy 
Aspose  of  the  s^e  daring  hia  life  to  bona  jSde 
purchasers  for  valne,  and  may  take  security 
for  the  purchase  money  with  the  same  rights 
as  to  securitiea  as  a  dtizen  of  the  United 
States" 

Section  4  of  the  act  provides  that  nothing 
In  the  act  shall  prevent  the  holdos,  whether 
nonresfdesit  aliens  or  corporatioDS  not  or- 
ganized under  the  laws  of  the  state,  of  liens 
upon  real  estate,  whether  heretofore  or  here- 
after acquired,  from  taking  or  holding  a  val- 
id title  under  such  Hens  on  from  becoming  a 
purchaser  at  any  sale  for  the  purpose  of  en- 
forcing such  liens,  but  provides  that  lands  so 
acquired  shall  be  sold  within  ten  years,  and 
In  default  of  such  sale  the  lauds  shall  revert 
and  escheat  to  the  state  of  Nebraska,  as  pro- 
vided in  the  act.  It  also  exempts  from  Its 
operation  all  "real  estate  necessary  for  the 
construction  and  operatitm  of  railroads";  "so 
much  real  estate  as  shall  be  necessary  for 
the  purpose  of  erecting  and  maintaining  man- 


ufacturing establishments";  and  "any  real 
estate  lying  wltbln  the  corporate  limits  of 
cities  and  towns."  There  is  no  contention 
that  the  lands  in  question  are  within  any  ex- 
ception or  proviso  as  set  out  in  sections  3  and 
4  of  the  act;  so  that  the  rights  of  the  Eng- 
lish ktn„If  any,  under  this  act  must  rest  upon 
the  interpretation  to  be  given  to  sections  1 
and  2  thereof. 

Tt  ■win  be  observed  that  In  the  very  ban- 
ning of  the  at^  by  plain,  clear  and  unequiv- 
ocal language,  nonresident  aliens  and  corpo- 
ratl(»i8  not  Incorporated  under  the  laws  of 
this  state  are  prohibited  from  acquiring  title 
to,  or  taking  or  holding,  any  lands  or  real  es- 
tate in  this  state  by  descent,  devise,  purchase 
or  otherwise.  The  meaning  of  this  sweeping 
language  Is  so  plain  that  no  argument  is 
necessary  to  elucidate  It.  Following  this 
language,  there  Is  an  "exception*"  and  a  "pro- 
viso." We  have  heretofore  stated  that  the 
E^igUsh  kin  make  no  claim  that  their  rights 
are  predicated  upon  any  of  the  "provisos"  of 
the  act  Do  they  come  within  the  "exc^ 
tlon"  <dauee  of  the  act?  The  exceptions  to 
the  general  prohibition  Is  that  the  widow  and 
heirs  of  aliens,  who  before  the  taking  effect 
of  the  act  had  acquired  title  to  lands  In  the 
state,  are  permitted  to  take  such  lands  by 
devise  or  descent,  and  to  bold  the  same  for 
a  period  of  ten  years,  and  no  Img^,  and  If 
at  the  expiration  of  that  time  the  widow  and 
htirs  of  such  aliens  have  not  disposed  of 
their  land,  or  have  not  become  titizaia  of  the 
United  States  Qien,  under  the  provMau  o£ 
the  act,  the  lands  esdieat  to  0ie  state,  bat 
the  state  Ifl  required  to  pay  to  the  persmw 
entitled  to  such  lands  the  appraised  value 
thereof. 

hi  It  will  not  escape  notice  that  the  excep- 
tion clause  of  the  act  refers  only  to  tbe  "wid- 
ow and  heirs  of  aliens."  But  In  this  case 
John  Toop  was  a  citizen  of  the  United  States. 
It  Is  difficult  to  see  how  by  any  process  of 
reasoning  or  fair  interpretation  of  the  lan- 
guage of  the  act  It  can  be  extended  to  Include 
the  widow  and  heirs  of  citizens.  Certainly 
to  do  so  Is  to  read  Into  the  act  words  which 
are  not  there.  While  no  doubt  the  act  should 
receive  a  liberal  interpretati<»i.  yet  this  11- 
cense  does  not  warraht  us  in  indulging  in 
Judicial  legislation.  We  can  find  no  judicial 
basis  for  construing  the  act  so  as  to  give  the 
ncmresldent  alien  kin  of  a  deceased  citizen 
the  right  to  take  any  interest  In  his  lands, 
which  are  not,  within  the  provisos  of  the  act. 
The  argument  that  while  the  English  kin 
may^  not  take  tbe  title  to  the  land  they 
nevertheless  take  a  "beneficial  interest"  is 
falladous.  It  is  plausible  only  because  It  is 
not  clear  why  the  Legislature  should  have 
draw  a  distinction  between  the  nonresidoit 
alien  heirs  of  an  alien  then  holding  land  and 
the  nonresident  alien  heirs  of  a  citizen.  In 
Wunderle  v.  Wunderle.  144  IlL  40,  88  N.  O: 
19C,  IB  L.  B.  A.  S4,  an  almost  identical  stat- 
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nte  with  our  own  wu  tinder  consideration, 
and  It  wu  said: 

"It  icr  urged  that  the  act  of  18S7  would  be 
liberally  coaatraed,  and  that  each  liberal  con- 
Btmetion  would  have  the  ^eet  of  extending  ttie 
exception  named  in  section  1  to  the  alien  heirs 
of  citizens,  as  wdl  as  to  tiu  htSn  of  aliens. 
Ibi  other  words,  we  are  asJ^ed  to  so  eosatme  the' 
exception  as  to  give  the  nonresident  alien  kin- 
dred of  citizens  the  rigbt  to  take  lands  by 
descent  or  devise,  and  bold  the  same  for,  tbree 
or  five  years  bo  as  to  be  make  sale,  or  acquire 
an  actual  residence  in  the  state.  This  would 
involve  the  insertion  of  the  words  'and  the 
alien  heirs  of  citixens'  after  the  worda,  'except 
that  the  heirs  of  aliens.*  Br  sndi  a  coastnic< 
tion  we  would  make  the  Lepslaturc  say  what 
It  has  not  said.  It  not  the  province  of  the 
ja^dary  to  make  laws,  bnt  to  construe  and  in- 
terpret them  and  pass  upon  their  validity. 
•  •  •  But,  here,  the  Legislature  has  ex- 
pressly declared  that  the  heirs  of  certain  aliens 
ehsll  take  and  hold  lands  for  limited  periods 
subject  to  the  privilege  of  avoiding  their  es- 
cheat to  the  state  by  a  sale  of  them,  or  by 
acquiring  an  actual  residence  in  the  state,  with- 
in said  periods.  But  the  act  of  1887  sowhere 
dsdares,  nor  is  there  anything  on  its  face  to 
indieate  that  the  Legialature  intended  thereby 
to  dedare,  that  the  nonresident  alien  kindred  of 
citixens  ahouM  ao  take  and  bold  lands  for  cer- 
tain periods.** 

This  same  statute  was  construed  in  an  ac- 
tlon  broiight  by  the  English  ktai  headed  by 
William  Toop  against  the  Ulysses  Land  Com- 
pany and  others,  in  the  district  court  of  the 
United  States  for  the  District  of  Nebraska, 
in  an  action  of  ejectment  lDv<rtTing  this  same 
land.  In  a  memorandum  (pinion  by  Judge 
Thomas  C.  Monger,  before  wlwm  the  case 
was  tried,  after  quoting  the  prorlidaia  of  the 
act.  it  is  said: 

It  is  CMitended  that  this  sUtute  should  be 
ecmstmed  so  that  it  would  read  as  ff  the  words 
'or  dttzens*  were  Inserted  in  the  exception, 
making  the  exception  danee  to  read,  'except 
that  ^e  widow  and  heirs  of  aliens  or  dtisens 
who  have  heretofore  acquired  lands  in  Ails 
state,'  etc  Tbe  statute  as  it  exists  la  not 
open  to  such  an  interpretation.'* 

^e  iii>lnliat  comdudes: 

"As  the  plaintiUTs  are  nonresident  alien  heirs 
of  a  dtizen,  the  statute  forbade  their  inherit- 
ance of  the  lands  in  controversy,  and  judg- 
ment will  be  entered  for  the  defendants.** 

Wbat,  then,  beamies  of  ttiat  portion  c£  the 
estate,  wbldi  the  nonrealdoit  aliens  would 
have  Inherited  but  for  their  alienage?  The 
rule  seems  to  be  w^  eatablished  that.  If  a 
dtlKn  dies  and  bis  not  belr  ia  an  aUea  who 
cannot  take^  the  alien  cannot  Interrupt  the 
descent  to  others  who  do  not  claim  thnnigh 
him,  bnt  the  inheritance  descends  to  those 
neixt  of  kin  "wbo  are  competent  to  take  in  like 
manner  as  though  the  alien  kin  had  never 
existed.  King  v.  Ware^  S8  Iowa,  87»  4  N.  W. 


<Neb 

8S8;  FloBoo  Lawler,  H»  Nab.  788, 1<1  K. 
W.  4ia 

[8]  Bnt  it  is  InaiBted  by  the  Englteh  kin 
that  the  decision  In  State  ▼.  Thomas,  103  Meb. 
147,  m  N.  W.  889,  172  N.  W.  600^  has  be- 
come the  law  of  the  caae,  and  la  dedstve  of 
the  qnestlon  now  btfore  the  court,  and  that 
the  trial  court  erred  in  failing  to  foUow  the 
Interpretation  placed  upon  tbe  statute  In 
question  In  that  case.  It  would  seem  suffi- 
cient answer  to  that  contoitlmi  that  the 
parties  are  different  in  that  case  from  those 
in  the  case  at  bar.  It  Is  quite  true  that,  in 
issuing  tbe  writ  at  mandamua.  It  was  based 
upon  an  interpretation  of  the  statute  wbldi 
made  it  tbe  duty  of  the  county  attomer  to 
begin  proceedings  to  eecbeat  the  land.  But 
we  now  conclude  that  our  interpretati<m  of 
the  statute  In  that  case  was  wrong,  and  in  so 
far  as  It  is  at  variance  with  the  views  here- 
in expressed.  It  is  disapproved. 

On  the  other  hand.  It  is  dalmed  b^  the  ap- 
pellees that  tbe  decision  of  Toop  Palmer, 
97  Neb.  802,  ISl  ^^  W.  SOI,  and  Toop  V. 
Ulysses  Land  Oo.,  In  the  federal  Suprone 
Court,  237  U.  S.  580.  S5  Sup.  Ot  739,  69  L. 
Ed.  1127,  are  dedslTe  of  the  case  In  their 
favor.  Inasmuch  as  we  have  reversed  our 
former  interpretation  of  tbe  statute,  it  would 
seem  unnecessary  to  discuss  this  contention 
ot  the  appdlees. 

It  follows  fr«n  this  discnssion  that  ttie 
Judgment  of  tbe  district  court  la  rlj^t,  and  it 
is  therefore 


NEBRASKA  CITY  V.  NEBRASKA  CITY 
SPEED  &  PAIR  ASS'N  M  al. 
(Ne.  21472.) 

(Supreme  Court  of  Nebraska.  Jan.  2S,  1922.) 

(Bi/Uabuf  by  the  Court.) 

1.  MasMyal  aorvaratloaa  «»72l  (3)>^lty  mm* 
■ot  graat  ass  af  pnWlo  parit  to  exotoalM  «f 

psUte. 

A  dty  cannot,  by  lease,  eatoppd,  or  other- 
wise, grant  to  any  person  or  association  the 
use  and  control  of  such  part  of  its  public  park 
as  to  practically  deprive  tbe  public  continaoua- 
ly  ot  its  enjoyment,  nor  delegate  the  nse  and 
coatrd  thereof  to  prhrate  indtvidnala  or  aaso- 
datlons. 

2.  Municipal  oorporations  «=>72l (I)— Pravl- 
slos  for  Hsa  sad  control  of  pafelio  partes  held 
a  govsmmsntal  funotlon. 

In  providing  for  the  use  and  control  of  its 
pid>lie  parks,  a  dtr.  by  its  proper  officers,  per- 
forms a  govemmentid  function,  and  is  not  act- 
ing in  its  proprietary  or  business  capadty. 

3.  Estoppel  «=»62(6)— Wlisa  dty  aiay  be  es- 
topped as  to  matters  witlila  Its  govarasnatal 
and  proprietary  eapaoltlas  stattd, 

A  dty  may  be  estopped  from  denying  tbe 
validity  ^  a  contract,  irrsgnlaxly  made  it. 
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witb  nferaice  to  mstten  coDcerning  its  baai- 
umb  of  a  proprietary  diaraeter,  when  it  haa 
reeeived  benefits  from  anch  contract,  if  it  had 
aathoritr  to  make  audi  contract  in  the  flrat  in- 
stance. But  a  dt7  cannot  be  estopped  from 
denrins  the  validity  of  a  contract  which  it  bad 
no  antboritr  to  make. 

Appeal  from  Diatrlct  Conrt,  Otoe  Oounty; 
Besley,  Jadge. 

Action  by  the  Oity  of  Nebrafllia  City 
flgainat  tiie  Nebraska  Oity  Speed  *  Fair  Aa> 
sodatlon  and  another.  Judgment  for  defend- 
ftsta,  and  plalntUf  appeals.  BeTorsed  and  re* 
niinflflfl. 

W.  W.  Wllaon  and  W.  V,  Moran,  botti  of 
Nebraska  CJlty,  for  appellant. 

U  F.  Jackson,  of  Nebraska  Oity,  for  appel- 
lees. 

Heard  befoze  MOBBISSBT,  a  J.,  BOSS, 
▲UDBIOH*  and  FZ4ANSBUBa,  JJ.,  and 
OBAYSS  and  WELCH,  District  Jndces. 

WBLOH,  IMatrict  Jadge.  This  action  is 
bnm^      aweUant,  plalntiir  below,  to 
corer  from  appellees  the  poasearion  and  con- 
trol of  80  acres  «f  one  of  the  pobUc  parks  of 
appeUant»  containing  46  acres  in  alL 

Tho  appellee  dalms  the  right  to  the  pos- 
session and  control  of  the  land  in  controrerey 
by  Tlitne  of  a  certain  agreement,  made  oa 
or  ^bout  December  21,  1908,  by  the  bdard  of 
park  commls^ners  of  the  of  Nebraska 
Oity  witb  the  Nebraska  dtj  Speed  ft  Fait 
Assodatton,  and  by  the  city  conncll  of  the 
dty  of  Nebraska  Oity  by  reacAntlon  ratified 
and  confirmed.  This  agreement  irnvrlded 
fliat,  in  conddaratlon  of  apptilee  N^raaka 
Oity  Speed  ft  Fair  Assodatton  constractins 
and  maintaining  a  race  track  In  said  park, 
tbe  board  of  park  crnnmlwrionw^  for  tbam-r 
aelTes  as  sodi  board  and  for  said  city,  did 
grant  to  said  appellee  for  a  term  of  25  years 
the  ground  designated  upon  a  plat  attached 
thorato  as  a  race  track,  also  ground  upon 
which  the  amphitheater  or  grand  stand  was 
to  be  erected  by  the  dty,  together  with  all 
the  grounds  south  ot  "second  Gorso"  (which 
road  the  county  commissioners  proposed  to 
vacate;  the  location  ot  which  road  is  not 
shown  In  the  record  herein).  The  appellee 
N^raska  City  Speed  &  Fair  Aaaoclatloa,  by 
the  temu  of  said  agre«nent,  was  to  have  ex- 
duslTe  use  and  control  of  said  ground  so 
granted  to  It,  for  Its  race  track,  except  the 
Infield  in  said  race  track ;  also  auch  use  and 
control  of  land  adjacent  to  such  race  track 
•outh  of  said  "second  Corso,"  to  be  used  by 
appellee  fbr  bams,  sheds,  and  corrals.  And 
at  an  times  eald  appellee  was  to  hare  the  ex- 
dnslTe  control  and  aup^lslon  of  said  race 
trade,  buildings,  and  grounds.  It  was  fur- 
ther provided  in  said  agreement  that  said  ap- 
pellee should  have  the  exclusive  control  ol 
the  attire  tract  of  land  eomivlBinf  said  parb 


during  race  meetings,  fairs,  and  exposltiims, 
given  by  it  or  under  its  control,  and  that  It 
should  have  full  power  to  charge  admission 
and  entry  fees  to  socli  meetings;  all  ra- 
cdpts  therefor  to  be  the  proper^  ai  said  ai^ 
peDa&  It  was  also  provided  that  tbe  Infldd 
of  said  nee  track  might  be  used  for  baseball, 
football,  and  ebcnsefl;  at  t3ie  r^;nlar  license 
price,  and  all  other  athletlb  amnsemente  and 
sports  might  be  held  thereon,  all  Of  which 
were  to  be  hdd  at  sckSi  times  as  might  be 
conristent  with  the  uses  and  purposes  ot  said 
gromid  and  building'  by  said  Nebradm  01^ 
Speed  ft  Fair  Association,  and  upon  reason- 
able rules  and  reflations  to  be  made  by  said 
Nebraska  Oity  Speed  &  Fair  Association  and 
the  board  of  perk  commlssIoneTS  of  said 
dty.  Said  Nebraska  Oity  Speed  4  Fair  Ab- 
sodation,  under  the  terms  of  said  agreemait 
was  also  to  have,  during  the  time  covered 
thereby,  the  use  of  a  house  then  situated  on 
said  land,  without  charge,  for  occupation  by- 
its  caretaker,  and  If  not  so  used,  and  a  reve- 
nue was  dorlved  therefrom,  sudi  revenue 
should  fo  to  the  dty.  And  It  was  farther 
provided  that  at  the  expiration  of  said  agree- 
ment aald  appellee  should  have  the  right  to 
a  renewal  ttiereof.  The  appellee  Tom  East- 
ner  claimed  that  he  was  in  possession  of.  said 
premises  as  caretater  and  lessee  of  said  Ne- 
braska Otty  Speed  ft  Fair  Association.  Uptm 
the  execution  of  said  agreonent  said  Nebras- 
ka Oity  Speed  ft  Fair  Association  entered  in- 
to iKiesesslon  of  tbe  land,  the  use  and  control 
of  which  was  purported  to  be  thus  granted 
to  it,  boUt  a  race  trat^  thereon,  foiced  the 
same,  and  erected  bams  and  sheds  cm  land 
adjacent  to  said  race  track,  expending  in 
the  aggregate  therefor  about  $U,00a  Said 
built  an  anq^iltheater,  f«ced  tbe  en- 
tire 46«ae  tract,  and,  together  with  the 
board  of  county  conunisMoneia,  built  a  foot- 
bridge across  a  ravine  tbrou^  which  a  oreek 
fiowed  thxou^  said  pailc  Tbe  Nebraska 
Oity  Speed  ft  Fair  Association  annually  firom 
1900  to  1918,  Indusive^  h^  an  annual  race 
meet  of  tliree  days'  duration,  and  at  one  time 
had  an  exhibit  of  stock  on  said  grounds.  No 
race  meet  or  other  afl!airs  hare  been  held  by 
said  appdlee  since  1918,  but  it  baa  continued 
in  pOBsesaipn  of  the  ground  claimed  by  it,  has 
pastured  the  same  with  sheep,  goats,  harsas, 
and  cows,  induding  in  sudi  pasturage  a  tract 
of  about  two  acres  at  tlie  northwest  COTner 
of  the  lands  ot  said  park  lying  south  of  Table 
enA,  which  was  not  induded  In  the  lands 
covwed  by  said  agreranent.  Appdiee,  by  its 
caretaker,  has  also,  for  the  greater  p<vtion 
of  the  time  during  tbe  two  years  preceding 
the  commmoement  of  this  action,  kept  locked 
a  certain  gate  to  an  oitrance  to  said  paife 
opening  upon  said  two  acres,  whidi  two  acres 
are  covered  with  large  trees  and  blue  grass. 
The  said  gate  Is  also  the  only  entrance  to 
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said  park  to  reach  the  race  track  therein,  ex- 
cept one  which  would  require  the  passage 
along  and  near  said  barns  to  reach  said  race 
track  Appellees  have  thereby  kept  the  pub- 
lic from  enjoying  the  use  and  benefit  of  said 
race  Crack  and  the  grounds  of  said  park 
which  are  In  controversy  herein,  and  have 
kept  the  gates  opting  to  said  race  trac^ 
locked  and  the  appellee  Kastner,  as  care- 
taker and  lessee  of  said  Nebraska  City  Speed 
&  Fair  Association,  has  demanded  a  part  of 
the  gate  receipts  from  baseball  games,  de- 
sired to  be  held  on  the  infield  of  said  race 
track,  and  kept  the  gate  to  said  park  locked 
when  ball  teams  desired  to  play  ther^n. 
The  appellee  Nebraska  City  Speed  &  Fair 
Association  has  rented  said  grounds  to  the 
appellee  Kastner  for  f  120  to  $150  a  year,  and 
said  Ka«tn«  has  sublet  the  house  thereon 
to  other  parties,  receiving  one-half  the  rent 
paid  by  blm,  and  no  part  of  said  roit  has 
been  paid  to  said  dity. 

The  only  conclusion  that  can  be  drawn 
from  the  foregoing  factf^  aa  to  the  <d>Ject  and 
purpose  of  said  agreement,  is  that  the  same 
was  for  the  purpose  of  giving  to  the  Nebraska 
Oity  Speed  ft  Fair  Association,  at  the  ex- 
pense of  the  taxpayers  of  said  dty  grounds 
apon  whldi  to  build  a  race  trtick  for  said 
speed  association,  and  grounds  for  holding 
Its  race-meets,  to  which  It  charged  an  admis- 
sion. The  record  sliows  that  the  city  of  Ne- 
braska City  voted  bonds  in  the  sum  of  $6,000 
to  procure  funds  for  the  purchase  of  said 
46  acres,  and  also  paid  therefor  the  sum  of 
$5,000  received  by  It  from  the  sale  ot  a  tract 
of  land  which  had  some  years  prior  thereto 
been  purdiased  with  tlie  fund  of  $5,000  which 
had  been  placed  in  the  hands  of  one  W.  E. 
Hill  by  certain  individuals  as  tmstee  to  be 
held  and  invested  for  park  purposes  In  Ne- 
braska City,  and  also  $500  firom  other  funds 
of  the  city,  making  the  a^n^te  $1U,6W 
paid  by  the  said  city  in  the  purchase  of  the 
land  for  said  park. 

[1,2]  If  a  race  track,  for  holdhig  race- 
meets,  Is  a  proper  improvement  for  a  public 
park,  it  most  be  under  the  control  of  the 
park  commissioners  of  the  d^.  The  city 
bad  the  right  to  acquire  the  lands  for  a  pub- 
lic park.  WhCT  so  acquired  It  must  be  used 
for  a  public  park,  and  the  public  must  be  al- 
lowed access  thereto,  subject  only  to  rulea 
and  regulations  made  by  the  board  ^f  park 
commissltmers  and  ordinances  of  the  city. 
Neither  the  park  commissioners  nor  the  city 
have  authority  to  del^ate  to,  or  share  with, 
app^ees  herein,  or  any  person,  the  making 
of  rules  and  r^ulatlons  governing  the  con- 
trol of  Its  public  park.  Neither  the  park 
ctnnmtaslonCTs  nor  the  dty  had  the  power  to 
grant  to  appdlee  the  exclusive  use  and  con- 
trol of  said  race  trax^. 

The  appellee  Nebraska  City  Speed  ft  Fair 
Assodatim  contends  that  the  dty  Is  at- 


topped  from  denying  that  the  said  agreement 
with  the  city  is  valid,  and  from  claiming 
that  it  is  void  for  want  of  power  in  the  dty 
to  grant  to  appellee  the  use  of  said  premises, 
by  reason  of  the  fact  that  in  pursuance  of 
said  agreement,  with  Imowledge  of  said ' 
city,  said  appellee  has  made,  and  was  per- 
mitted by  said  city  to  make  the  improve- 
ments in  said  park  made  by  it  and  expend  the 
sum  therefor  heretofore  mentioned.  It  also 
claims  that  by  virtue  of  a  proposition  made- 
to  said  city,  wherrf>y  24  acres  of  land  pur- 
chased with  the  aforesaid  trust  fund  of  $5,- 
000,  was  turned  over  to  the  dty,  and  by  It 
sold  for  $5,000,  which  sum  was  applied  in 
the  purchase  of  the  land  in  controv^sy  here- 
in, the  Nebraska  City  Speed  &  Fair  Associ- 
ation was  to  have  privileges  in  said  park 
granted  to  It  by  said  agreement.  The  propo- 
sition so  submitted  to  the  mayor  and  council 
of  said  city  of  Nebraska  City  was  that  the- 
city  of  Nebraska  City  should  purchase  a 
tract  of  land  In  area  of  at  least  40  acres,  the 
title  thereto  to  be  In  said  Nebraska  City,  to- 
be  used  for  general  park  purposes,  but  es- 
pecially to  be  devoted  to  athletics,  driving 
park,  stock  show,  and  ChantauQua  purposes, 
and  stated  that  at  least  the  sum  of  $5,000 
would  be  raised  by  the  citizens  of  Nebraska 
City  for  putting  the  grounds  so  used  In  con- 
dition for  a  race  tracli:,  baseball,  football,. 
aud  athletic  field  purposes,  and  also  stated 
that  said  offer  was  made  to  the  city  with  the 
earnest  desire  to  secure  to  the  dty  a  public 
park  that  would  bring  to  the  parties  offering 
the  same  facilities  such  as  outlined  therein, 
and  that — 

"We  impose  no  conditions  in  the  eoceptance;- 
we  want  it  to  be  the  property  of  onr  ab- 
solutely for  all  time  for  pleasure  and  prt^t  of 
its  people." 

This,  in  substance,  was  the  proposition  ac- 
cepted by  the  city  after  which  said  bonds  In 
the  sum  of  $5,000  were  voted  and  Issued  for 
the  purchase  of  said  tract  of  land.  There 
is  nothing  in  said  proposition  which  suggests 
or  requires  that  three-fifths  or  any  part  of 
the  tract  of  land  to  be  acquired  by  the  city 
for  such  public  park  should  be  granted  to 
said  appellee  in  any  manner  whatever. 

[3]  A  city  cannot  be  estopped  from  deny- 
ing the  validity  of  a  contract  which  It  has  no- 
power  or  authority  to  make.  Citizens'  Bank 
V.  City  of  Spencer,  iSA  Iowa,  UO.  101  M.  W. 
643. 

Appellees  contend  that  this  rule  does  not 
apply  where  the  dty  is  not  acting  in  its  gov- 
ernmental capacity,  but  Is  acting  in  a  propri- 
etary and  business  capadty,  and  that  in 
making  said  contract  the  dty  was  acting  In 
its  business  capadty,  and  that  therefore  the 
rule  of  estoppel  as  to  private  individuals 
should  apply  to  the  dty. 

The  authority  to  maintain  and  control  a 
public  park  is  essentially  a  part  of  the  ma* 
(dUnery  ot  government  b;  a  dtr  neceisary' 
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to  maintain  tbe  park  for  tlie  benefit  of  the 
public.  It  follows  as  natural  deduction  that 
tbB  agencies  employed  In  respect  to  the 
same  are  gOTeminental  In  character.  The 
act  on  the  part  of  the  park  commissioners  In 
granting  to  the  Nebraska  City  Speed  &  Fair 
Association  the  greater  part  of  said  park 
was  not  an  act  of  the  dty  In  its  private  or 
proprietary  character.  It  was  an  act  in  Its 
governmental  capacity.  The  signing  of  tbe 
contract  may  hare  been  an  act  in  its  busi- 
ness capacity.  But  the  contract  Itself  pro- 
vided for  governmental  a^s  and  control 
of  the  larger  part  of  said  park  by  the 
Nebraska  City  Speed  &  Fair  Association. 
This  court  has  held  in  Caughlan  t.  City  of 
Omaha,  103  Neb.  726,  174  N.  W.  220,  that  a 
city  In  maintaining  a  public  park  performs  a 
governmental  function,  as  distinguished  from 
a  proprietary  or  business  enterprise.  By 
that  agreement  with  appellee  the  mainte- 
nance and  control  of  at  least  three-fifths  of 
the  area  of  said  park  was  purported  to  be 
granted  and  delegated  to  the  Nebraska  City 
Speed  &  Fair  Association,  to  exercise  the 
same  as  It  saw  fit.  This  was  delegating  to 
It  a  governmental  toBctlon. 

"Tb»  legislative  power  vested  In  muntelpBl 
bodies  •  •  •  cannot  be  bartered  away  in 
such  maimer  as  to  disable  them  from  the  per- 
formance of  their  public  functions."  Wabash 
R.  Co.  V.  Defiance,  167  U.  S.  88,  17  Sup.  Ct 
748,  42  L.  Ed.  87;  Milhau  v.  Sharp,  27  N.  Y. 
611,  84  Am.  Dec.  314. 

A  municipality  has  no  power  to  enter  Into 
contracts  which  curtail  or  prohibit  an  ex- 
ercise of  Its  legislative  or  administrative  au- 
thority. State  V.  Board  of  Park  Commis- 
sioners, 100  Minn.  150,  110  N.  W.  1121,  9  L. 
B.  A.  (N.  S.)  1045. 

Maintenance  of  a  park  by  a  dty  for  the 
sole  benefit  of  the  public,  and  not  for  profit 
or  benefit  of  the  municipal  corporation,  is  a 
governmental  or  public  function.  Harper  v. 
City  of  Topeka,  92  Kan.  11,  139  Pac.  lOlS, 
01  U  R.  A.  (N.  S.)  1032. 

The  doctrine  of  estoppel  could  only  be  ap- 
plied on  account  of  benefits  received  by  the 
public  by  reason  of  the  act  the  validity  of 
which  is  questioned.  Tbe  only  benefit  to  the 
public  by  reason  of  the  cons^ctlon  of- this 
race  track  and  buildings,  In  said  park  by 
said  appellee,  when  controlled  as  provided 
for  by  said  agreement.  Is  tbe  entertainment 
provided  for  them,  at  the  three  days'  an- 
nual race-meet  held  by  appellee  for  the  en- 
joyment of  which  the  public  were  required  to 
pay  an  admission  fee.  The  remainder  of  the 
year  and  in  fact  at  all  times  the  public  were 
excluded  from  enjoying  said  race  track  for  a 
driveway  through  said  park  and.  from  the 
■use  thereof  In  any  manner.  They  were  also 
excluded  by  the  acts  of  appellee  from  the  use 
of  two  acres  of  the  land  in  controversy 
which  was  suitable,  by  reason  of  Its  trees 
and  grass,  for  pork  purposes.  The  dty  bad 


no  power  to  contract  jfor  the  construction  of 
a  race  track  in  Its  public  park  for  the  ex- 
clusive use  of  the  Nebraska  Ci^  Speed  ft 
Fair  Association.  It  might,  however,  con- 
tract for  the  construction  of  driveways  In 
the  park  for  tbe  vb£  of  the  public  and  the 
race  track  thoreln  eonstmeted  might  be  used 
for  such  driveway. 

The  dty  bad  power  to  grant  to  api>eUee  a 
license  or  concession  to  bold  In  said  park 
■race-meets,  for  short  periods  of  time,  for  the 
entertainment  of  the  public,  tbe  same  as  it 
might  grant  a  concession  for  providing  re- 
freshments or  any  other  amusement  for  the 
public.  While  alfordlng  such  entertatnmoit 
and  for  a  reasonable  time  prior  thereto,  for 
the  purpose  of  putting  tbe  race  track  In  prop- 
er condition  therefor,  appellee  might  be  given 
control  of  the  race  track.  While  the  meet  Is 
In  progress,  and  an  admission  fee  chai^ied,  it 
might  be  g^ven  control,  subject  to  reasonable 
rules  and  regulations  made  by  the  board  of 
park  commissioners,  for  the  purpose  of  eald 
entertainment,  of  t&e  entire  grounds.  Xt 
might  also,  as  such  licensee,  be  given  ezciii- 
alve  control  of  tbe  boildlnga,  necessary  for 
affording  said  entertainment,  which  It  erect- 
ed, during  Qie  entire  time  that  it  retained 
such  Ucensb  At  all  times,  when  said  race 
track  was  not  so  used  for  fba  purpose  of  a 
race-meet  or  preparation  tberefor,  the  same 
sbOQld  be  (H>en  to  tbe  public  fax  use  as  a 
driveway,  under  vaisb  reastmaUe  rales  and 
regnlatlona  as  might  be  made  by  the  city 
park  commissioners  and  the  dty  ordinances. 
Appellee  could  not  have  the  use  of  said  race 
track  for  the  training  of  horses,  unless  it  be 
for  such  short  time  Immediately  preceding 
its  race-meet  as  might  be  deemed  proper 
therefor  by  the  park  commissioners.  A  dty 
has  no  power  to  grant  a  concession  In  its 
public  park  or  public  property  without  re- 
sting to  itsj  proper  officers  the  power  of 
supervision  and  control  of  the  use  of  the 
park  for  the  benefit  of  tbe  public 

The  said  contract  between  appellant  and 
said  appellee  Nebraska  City  Speed  &  Fair 
Association,  so  far  as  It  grants  to  It  tbe  use 
and  control  of  said  race  track  and  grounds, 
for  the  purpose  of  holding  annual  race-meets, 
may  be  valid  as  a  license  or  concession  for 
providing  such  an  entertainment  for  the  pub- 
lic. But  It  is  Invalid  and  void  so  far  as  it 
attempts  to  give  to  said  Nebraska  City  Speed 
&  Fair  Association  tbe  use  and  control  of 
said  race  track  and  grounds  of  said  park 
during  the  times  the  same  are  not  used  for 
the  purpose  of  providing  such  entertainment. 
When  not  so  used  the  supervision,  mainte- 
nance and  control  of  the  same  must  be  In  the 
dty  by  Its  proper  officers.  Upon  ceasing  to 
conduct  such  entertainment  or  termination 
by  the  dty  of  said  concession,  appellee  Ne- 
braska Clty*Speed  &  Fair  Assodatlon  would 
have  tbe  right  to  remove  all  buildings  In  said 
parte  owned  by  It,  provided  sndi  lonoval  did 
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not  injure  the  premise*  for  the  use  hj  the 
public  as  a  park.  The  race  track,  however, 
shoald  remain  uninjured  for  a  public  drive- 
way In  said  park.  The  said  acts  of  appellee 
In  aasnmlng  and  exercising  the  exclusive  use, 
management  and  control  of  all  that  portion 
of  said  park  south  of  Table  creek  was  an 
ouster  by  it  of  the  public  and  of  the  appellant 
therefrom.  Appellant  Is  entitled  to  recover 
the  possession  of  said  premises  from  appel- 
lees for  use  of  the  same  by  the  public.  Tbe 
finding  and  Jadgm^t  should  have  been  for 
plain  tifr. 

The  Judgm^t  of  the  court  Is  therefore  re- 
versed and  this  cause  remanded  for  further 
proceedings  in  accordance  with  the  o^nton 
herein. 

Reversed. 


ANDERSON  v.  CITY  OF  FAROO. 

<Bi0nm«  Court  of  Korth  Dakota.    Jan.  4» 

1022.    BebearlDg  Denied 
Jan.  20, 1»22.) 

(^ttohtit  ty  tk«  OotiHJ 

1.  Statanert  9t  fWls. 

Plaintiff  brought  tida  actimi  against  dafoid- 
ant  to  recover  davages  for  Its  alleged  negU- 
gence  in  maintaining  upon  a  cert^  school 
playground  certain  apparatus,  such  as  troughs, 
chutes,  and  heavy  swings,  which  were  used  by 
the  children  while  attending  the  school  there 
conducted. 

FlalQtiff'B  son,  a  boy  aged  13  years  and  3 
months,  while  attending  the  school,  and  while 
playlog  upon  said  playgrounds,  was  struck  and 
killed  by  one  of  the  heavy  swings. 

2.  Statutory  provisions. 

The  title  of  all  school  property  of  the  city  of 
Fargo  was  vested  in  the  city,  for  the  use  of 
the  schools  therein,  by  a  special  act  of  the  Leg- 
islature of  March  4, 1886*  which  act  was  amend- 
ed February  2,  1916  (Laws  IMS,  c.  12K).  The 
same  act  provided  for  a  board  of  education  for 
the  schools  of  the  city,  and  gave  it  exclusive 
control  of  them,  and  the  further  right  to  pur- 
chase, sell,  exchange,  and  lease  houses  or  rooms 
for  school  purposes  and  lots  or  sites  for  school- 
faouses,  and  to  borrow  money  for  school  pur- 
poses, as  prodded  by  the  act  as  amended. 

3.  Municipal  conioratloBs  €=3852  —  Complaist 
for  deaHc  of  pupil  on  playground  held  not  to 
state  cause  of  action  against  dty. 

The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  trial  court 
■oatained  the  demurrer,  which,  for  reasons  stat- 
ed bi  the  oi^ion,  we  think  was  not  error. 

Apsieal  from  District  Court,  Caas  County ; 
M.  J.  Englert,  Judge. 

Action  by  Inga  Anderson  agaUut  the  City 
lit  Fargo.  From  an  order  sustaining  a  de- 
murrer, to  the  oomidalnt,  plaintiff  appeals. 
Affirmed. 


Taylor  Oram,  of  Fargo  (Aubrey  Lawrence 
of  Fargo,  of  counsel),  for  appellant 

W.  H.  Shure,  of  Fargo  (B.  F.  Spalding, 
of  Fargo,  of  oounsel),  for  requoodait. 

GBACfll,  O.  J.  TSdB  appeal  is  ttom  an  or- 
der sDstalnlng  a  demurrer  to  the  complaint 
The  acthm  la  one  (nought  by  ttie  xdalntUF. 
a  widow,  against  Qie  defendant,  to  recover 
damages  cm  account  of  ttte  death  of  ber  aoa, 
a  boy  of  18  yrara  ot  age,  alleged  to  have 
been  caused  by  the  neiJlgence  of  the  defend- 
ant In  *nfii»f^;^fpiny  certain  ihJm>o1  -play- 
grounds, allied  to  be  owned  br  the  dty,  up- 
on wUdi  certain  aiwaratns,  hereinafter  mora 
tolly  described,  was  alleged  to  have  t>eea 
maintained  by  tt,  and  by  wbldi.  In  the  dr- 
camstancea  herein  mentioned,  the  boy  was 
Btmdc  in  tba  head  and  killed. 

[1]  The  subatsnca  ot  the  complaint  will 
be  mentioned  in  order  that  It  may  be  d^ 
termined  wbeUKur  ttae  trial  court  erred  In 
mair^iig  itg  ordsT  sustslnlng  the  demurrer. 
It  ctmtalns  allegations  to  the  i^Eect  that  tb» 
dty  oC  Fargo  was  Incorporated  as  a  mnnld- 
pal  corporation  en  12th  d^  of  April, 
18^  undw  an  act  to  Inoorporate  the  dty  oC 
Fargo,  approved  Mardi  6,  187S;  that  on  or 
about  t3te  month  of  A^ll.  WIS,  the  d^Send- 
ant  adopted  the  commission  form  of  govenr- 
ment  pursuant  to  the  provldons  of  chapter 
77,  Laws  North  Dakota  1911;  that  a  copy  of 
the  Act  of  Mardi  4, 1886,  being  a  spedal  Ijiw 
providing  for  a  board  of  education  for  the 
dty  of  Fargo,  iM  made  a  part  of  the  com- 
plaint, and  an  amendment  of  that  act  ap- 
proved Fd>ruaTy  2, 191S  (Laws  1916,  c.  126), 
amending  section  14,  and  repealing  section 
24  thtteof;  that  in  April,  1888,  defendant 
by  vote  of  the  pet^le  organised  Its  board 
of  educatiim;  that  the  membws  thereof  bfr 
came  elective  officers  of  the  Pendant,  a 
municipal  corporation;  that  the  defoidant 
has  since  1886  conducted  its  public  schools 
pursuant'  to  the  provisions  ot  the  Act  at 
Manfa  4,  1886,  and  the  amendment  thereto; 
that  among  other  real  estate  owned  by  the 
defoDdant  is  Uock  8  of  Darling's  addition  to 
the  dty  of  Fargo,  on  which  tb^  Is  a  cer- 
tain public  sdiool  building  designated  as  "the 
As^nais  Schocd" ;  that  at  all  times  during  the 
year  1920,  and  since,  the  title  and  ownw^ 
ship,  control  and  possession  of  the  scho(d- 
house,  the  fumituro,  books,  and  apparatus 
and  of  blodc  S  and  all  apportenauceB  thereof 
were  vested  in  defendant;  that  qpon  the 
west  side  of  block  8  is  a  public  playground, 
used  and  frequented,  and  permitted  to  be 
used  and  frequented,  by  moro  than  600  chil- 
dren, ranging  from  6  to  16  years  of  age ;  that 
upon  the  playground  the  defendant,  through 
Its  officers,  agoits,  and  servants,  the  said 
board  of  Education,  wlllAiUy  and  negUgmtly, 
and  by  reason  of  cardesaness  and  wrong- 
ful acts  and  omlssim  of  its  said  oOeen, 
agents,  and  servants,  and  for  want  of  dm 
attention  to  Its  duties,  erected  and  nifCmd 
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to  be  WMted,  add  pennltted  to  remain  for 
aeveral  weeks  inlor  to  Doembar  1, 1920,  vi^ 
on  each  ediool  pUiTground,  and  in  a  public 
and  notorione  manner,  two  cbutes  or  fndlned 
trontfn,  (he  sommlts  ot  wUch  were  8  or 
more  feet  In  beiglit,  and  acoeeelUe  to  chil- 
dren by  meane  of  permanent  Iron  ladders 
from  vMjOi  the  ehotea  or  Indbied  trongfas 
eloped  toirarda  the  wiSt  at  a  etev  grade  to 
the  gronndi  that  a  tew  feet  In  a  westerly 
direction  from  these  chntes  tlie  d^endant. 
tbrougb  its  offlcen,  agnits,  and  servants, 
'poblieiy  and  notoriously  ereoted,  and  permit- 
ted to  remain  for  several  weeks  prior  to 
December  l,  1920,  sweral  series  of  heavy 
swings,  the  same  being  contrivances  and  ap- 
paratus adapted  for  people  to  swing  upon  to 
and  fro,  and  were  constructed  of  wood  and 
were  suspended  from  poles  or  timbers  whlcb 
were  fastened  attached  to  the  tops  of  posto 
or  poles  more  than  12  feet  In  bei^t  wltt 
heavy  wooden  Iron-boond  or  iron-moanted 
plank%  each  enepmided  by  heavy  Iron  chains 
attached  to  said  poles  or  timbers,  which 
swings,  when  In  <9eratton,  from  east  to 
west  and  tram  west  to  east,  were  wholly 
WigwiTded  or  snperbitaided  by  any  teacher 
or  any  adnlt  pvson,  and  were  onprotected 
fey  aaj  fence  w  banter  whataoever,  and 
wlflunt  any  mattress  or  netting  tbraenndv; 
that  ttM  dratee  and  swings  were  not  a  part 
ot  the  original  plan  of  the  pabUe  school 
bonding  or  pnbllo  sdiool  playground,  and 
were  foreign  to  the  original  plan  provided 
f<w,  accepted,  and  used  In  building  said  pub- 
lic schoolhouse  and  running  of  said  public 
reeort  at  said  public  school  idaygronnds  ;- 
that  said  chutes  and  swings  were,  by  the 
neglect  or  by  the  positive  act  and  permission 
of  the  defendant,  through  its  officers,  agents, 
and  servants  located  and  constructed,  or  per- 
mitted to  be  constructed,  and  for  several 
weeks  to  remain,  so  as  to  constitute  an  eml- 
nently  dangerous,  constant,  continuous,  and, 
as  to  c^dren,  an  attractive,  enticing,  inex- 
cusable, and  alluring,  public  nuisance,  which 
said  danger  was  patent  and  obviously  ap- 
parent to  any  adult  person  of  ordinary  iu- 
telllgence  and  caution ;  that  defendant,  by 
and  through  its  officers,  agents,  and  serv- 
ants, did  by  locating,  erecting,  and  maintain- 
ing, and  by  permitting  aucb  apparatus  to  be 
located,  erected,  and  maintaiaed  did  perform 
and  suffer  to  be  performed  a  willful  malfea- 
sance and  did  so  willfully,  carelessly,  and 
negligently  permit  said  cbutes  and  swings 
to  remain  on  said  public  resort  and  public 
school  playgrounds  for  several  weeks  with- 
out any  supervisors,  and  without  taking  pre- 
caution to  protect  children  lawfully  on  the 
grounds  fnun  being  injured  and  killed  there- 
by; that  on  the  Ist  day  of  Decemb^,  1920, 
one  John  William  Anderson,  age  13  years 
and  3  months.  In  good  and  robust  health, 
and  while  lawfully  on  said  public  play- 
ground* and  under  legal  compulsion  to  at- 


tend that  school,  and  wbUe  In  the  vldnl^  of 
Ok  dmtes  and  swings  wlOi  other  children, 
tnnooestfy  yMded  to  the  Insttocts  of  chlld- 
bood  and  was  sliding,  running,  and  playing 
on  or  about  such  apparatus,  as  more  than 
BOO  other  diDdroi  were  wtmt  and  Ukdy 
to  do,  was  stmcik  In  the  bead  and  nedc 
<me  of  the  heavy  Irra-bonnd  or  Iron-mounted 
plank  swing  seats,  and  mortally  wounded 
thereby,  and  within  a  few  minutes  thereaft- 
er, without  regaining  onsctoosness,  lan- 
guished and  died,  as  the  direct  and  Immedl- 
ato  result  ot  having  beoi  so  strode,  and  this 
without  the  fault  and  negligoioe  of  the  plaln- 
tlfl  or  the  deceased,  considering  his  age  and 
the  surroundings,  but  was  wholly  caused  by 
the  inesmce  on  the  pnblle  sdiool  playground 
of  ssid  nuisance  of  whidi  the  defeedant  was 
in  du^  bound  to  take  notice  and  abate,  but 
whldi,  on  the  contrary.  It  allowed  and  per- 
mitted to  remain  for  several  we^  prior  to 
and  on  the  let  day  of  December,  1020^  which  ■ 
was  a  great  risk  and  hazard  and  mortal 
danger  to  the  BOO  children;  that  plaintiff  is 
a  widow,  431  years  of  age,  with  three  Uvlnf 
daut^terih  ases  respectively  16,  9,  and  6 
years,  who  are  wholly  dependent  upon  the 
plaintiff  for  their  education,  care,  and  8np> 
ptnt;  that  ha  son,  the  deceased.  In  addition 
to  hia  school  and  domestic  tasks,  was  at  the 
time  of  hla  death,  and  for  some  time  prior 
thereto,  earning  and  contributing  about  920 
per  month  toward  the  support  ot  himacOf, 
the  plaintiff,  and  the  three  sisters,  and  was 
likely  to  be.  and  was,  the  sole  person  upm 
whom  iflalntlff  depended,  and  was  Ukdy  to 
dcpmd,  for  asdstance  fbr  her  own  and 
daughters'  support;  tiiat  plaintiff  was  dam- 
aged In  ttM  sum  of  9200  erpended  for  burial 
expenses  and  for  a  physician  called  when  the 
said  son  was  killed,  and  has  sustained  far- 
ther damages  by  reason  of  the  death  of  her 
son  in  the  sum  of  925,000. 

Deffflidant  demtured  to  the  complaint. 
One  of  the  grounds  of  demurrer  was  that  the 
complaint  does  not  state  facts  constituting  a 
cause  of  action  against  the  defendant  If  it 
appear  plainly  from  the  face  of  the  com- 
plaint the  plaintiff  has  no  cause  of  action 
against  the  defendant,  then  there  was  no 
error  in  the  order  of  the  court  sustaining 
the  demurrer. 

[2]  It  will  be  observed  that  the  plaintiff 
has  pleaded  the  Act  of  March  4, 1S85,  provid- 
ing for  a  board  of  education  for  the  city  of 
Fargo,  and  the  amendatory  act 'thereof,  ap- 
proved February  2,  1915.  If  It  should  ap- 
pear frtmi  these  that  the  board  of  education 
of  the  city  of  Fargo  is  a  distinct  corporate 
entity  from  the  municipal  corporation  of  the 
city  of  Fargo,  and  that  the  former  has  con- 
trol and  dominion  over  all  the  schools  of 
Fargo,  including  the  school  buildings,  school 
grounds,  and  school  playgrounds,  all  school 
apparatus,  the  right  to  buy  or  sell  school 
pnverty,  the  rli^t  to  Isme  bonds  tor  sdiool 
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purposes,  and  tlie  right  to  sue  and  be  ened. 
and  this  free  and  clear  from  any  ri^ht  of 
Interference  by  the  city  of  Fargo,  then  we 
Chink  that  It  must  be  clear  that,  If  the  plain- 
tiff has  any  cause  of  action,  it  is  not  one 
against  the  cit^Tof  Fargo;  we  think  the  com- 
plaint on  its  face  so  shows,  and  hence  It 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Ample  support  of  this 
conclusion  Is  contained  In  the  act  providing 
for  the  board  of  education.  Section  7  there- 
of Is  as  follows: 

'^e  board  of  education  shall  be  a  body  cor- 
porate in  relation  to  all  the  powers  and  dnties 
conferred  upon  tbem  by  this  act,  to  be  styled 
'the  board  of  education  of  the  city  of  Fargo,' 
and,  as  sucti,  shall  have  power  Co. sue  and  be 
sued,  to  contract  and  be  contracCed  with,  and 
■hall  possess  all  the  powers  usual  and  incident 
to  bodies  corporate,  as  sball  herein  be  given, 
and  shall  procure  and  use  a  common  seal.  A 
majority  of  the  members  of  said  board  shall 
eonstltnCe  a  quorum  for  the  transaction  of  busi- 
neBS." 

Now,  If  the  board  of  edacatimi  baa  the 
power  to  sue  and  be  sued,  with  reference  to 
any  matter  pertaining,  afTecting,  or  arising 
out  of  the  carrying  on  or  the  government,  of 
the  schools  of  Fargo,  then  it  must  be  evl- 
d^t  that  the  dty  of  Fargo  does  not  have 
such  rl^ht.  Likewise,  if  the  board  has  the 
right  to  contract  and  be  contracted  with, 
with  reference  to  any  matters  affecting  the 
schools  or  school  property,  then  It  is  clear 
that  Bucb  right  docs  not  exist  In  the  dty  of 
Fargo.  This  reasoning  will  appear  the  more 
clear  on  examination  of  the  language  of  sec- 
tion 11,  which  in  substance  provides  that: 

The  board  has  the  power  to  purchase,  ex- 
change, lease  or  improve  sites  for.  school- 
houses;  to  build,  purchase,  lease,  enlarge, 
alter,  Improve  and  repair  schoolhouses  and 
their  out  houses  and  appurtenances;  to  pro- 
cure, exchange,  improve,  and  repair  school 
apparatus,  books,  furniture  and  appendages, 
but  the  powers  herein  granted  shall  not  be 
deemed  to  authorize  the  furnishing  of  class 
or  text  books  to  any  scholar  whose  parents 
or  guardian  is  able  to  furnish  the  same;  to 
provide  fuel  and  defray  the  contingent  ex- 
penses of  the  board,  Including  the  compHisa- 
tion  of  the  secretary;  to  i>ay  teachers'  wages, 
after  the  application  of  public  money  which 
may  by  law  be  appropriated  for  that  pur- 
pose. It  a^o  has  the  power  to  levy  a  tax 
in  such  sums  as  may  be  determined  by  them 
to  be  necessary  and  proper  to  accomplish 
any  of  the  foregoing  purposes. 

Under  section  14,  as  amended  by  chapter 
125  of  Session  Laws  1915,  the  board  is  au- 
thorized, and  It  is  made  its  duty,  whenever 
it  deems  it  necessary  to  the  efficient  organi- 
zation, establishmesit,  and  maintenance  of 


the  schools  of  the  city,  and  when  the  taxes 
authorized  by  the  act  are  not  sufficient  or 
not  deemed  burdensome  upon  tlie  taxpayers, 
to  issue  the  bonds  of  the  city  in  the  manner 
and  under  the  conditions  specified  in  the  act. 

Under  section  18,  the  board  is  authorized 
CO  establish  and  maintain  as  many  6chools  In 
the  city  as  they  deem  reauislte  and  exi>edi- 
ent  In  that  section  are  many  other  exten- 
sive powers  not  necessary  here  to  set  forth 
In  detail. 

Under  section  21,  while  the  title  of  all 
school  bolldings,  sites,  lota,  furniture,  t)ooks,' 
apparatus  and  appurtenances  is  vested  in 
the  dty  of  Fargo,  It  is  so  vested  to  be  ex- 
clusively used  for  school  purposes;  any  of 
such  school  property  could  not  be  levied  up- 
on or  sold  on  any  process  issued  on  a  judg- 
ment against  the  dty.  In  other  words,  as 
we  construe  that  section,  the  dty  of  Fargo 
holds  the  naked  legal  title  of  the  school 
property  for  the  exduslve  use  and  twneflt 
of  the  Bcho<riB  and  the  acbool  -aysteiii  of 
Fargo. 

We  think  it  is  clear  not  only  from  the 
provisions  of  section  7,  supra,  but  from  the 
provisions  as  well  of  other  sections  to  which 
referrace  above  has  been  made,  that  Che 
board  of  education  of  the  dty  of  Faigo  is  a 
body  corporate,  and  as  such  la  exclusively 
charged  with  the  control  and  management  of 
all  of  the  scbool  property  of  Fargo,  and  has 
full  and  complete  dominion  over  it,  and  pow- 
er to  deal  with  it  as  hereinbefore  mentioned, 
and,  this  being  true,  If  plaintiff  has  any 
cause  of  action  by  reason  of  the  matter  stat- 
ed in  her  complaint,  it  is  not  against  the 
dty  of  Fargo,  but  against  the  board  of  edu- 
cation, and  we  think  the  complaint  so  shows. 

We  are  not  called  upon  in  this  case  to  de- 
terming  whether  plaintiff  has  a  cause  of 
action  against  the  board  of  education.  It 
will  be  time  enough  to  determine  ttiat  ques- 
tion when  it  reaches  here,  if  it  ever  does. 
If  It  should  be  itreseuted.  It  will  present  sev- 
eral important  legal  questions  for  decision, 
not  necessary  here  to  mention. 

[3]  We  are  of  the  opinion  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  it  further 
shows  that  the  defendant  is  not  a  proper 
party  to  the  action,  and  tlint  the  demurrer 
interposed  is  broad  enough  to  Include  both 
of  these  grounds  of  demurrer.  We  are  fur- 
ther of  the  opinion  that  the  trial  court  did 
not  err  in  sustaining  the  demurrer.  Its  or- 
der In  that  respect  is  affirmed.  Defendant  is 
entitled  to  liis  costs  and  disbursements  on 
appeal.  The  case  Is  remanded  to  the  district 
court,  and  it  la  directed  to  enter  an  order 
of  dhamlBsal  of  the  acUon. .  . 

BISDZELI^  GHBISTIANSON,  BOBIN- 
SON,  and  BBONSON,  JJ..  concur. 


Digitized  by  Google 


STATE  m  Kl.  LEMKE,  Atty.  Oen.,  v.  DIS- 
TRICT COURT  OF  STUTSMAN 
COUNTY  •!  al. 


STATE  T.  DISTRICT  OOUBT  881 
{IH  H.W.) 

Wm.  Lemke,  Atty.  Qea.,  in  pro.  per. 
Onusby  McQarg  and  Oecar  J.  BeUer,  botb 
of  Jamestawn,  for  napoDdaati. 


YAEGER  at  al.  v.  FRAZIER  0t  aL 

(gqprema  Court  of  North  Dakota.   Dca  80, 

1021.) 

(ByXUHma  Jut  tka  Oourt.) 

1.  Coarta  (8=b204— Sopremo  Coart  nadar  It* 
power  of  "aaperlataiMllaf  ooatrol''  nay  ooa- 
trol  eoaraa  of  lltlfatlaa  ao  aa  to  prweat  la- 
Jattloa. 

Saction  M  of  the  ConstitDtion  vesta  in  the 
Supreme  Conrt  general  superinteDdiDK  control 
over  inferior  courts.  This  power  enables  and 
reqoirea  it,  in  a  proper  case,  to  control  the 
eonrae  of  litigation  In  ^strict  eoarts,  ao  aa  to 
prevent  Injoetice  In  caaea  where  there  ia  no 
appeal,  or  the  remedy  by  appeal  is  insdequate. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Snper- 
Intendns  Control.] 

2.  Coarta  «ss207(l)— lajanctloa  «=>88— Ordar 
restralaiag  deposit  af  stata  faada  In  bank  of 
North  Dtitata  hold  orroneout;  Saprono  Court 
anthorlzad  to  vaoate  orior  of  diatrlet  ooort, 
reatralalna  deposit  of  atota  fnads  as  required 
ky  law;  raatralnlng  wdar  against  offlcors  va- 
eatad  in  oxarcfse  of  iiawor  af  aBperlnteniflng 
ooatrol.  • 

In  the  instant  caae,  a  restraining  order  was 
iasned  at  the  commencement  of  a  taxpayers* 
snit,  which  order,  among  other  things,  eojoined 
the  State  Treasnrer  from  depositiDg  state 
fnnds,  and  foods  of  state  institntions  in  the 
Bank  of  North  Dakota.  The  laws  of  the  sUte 
require  the  State  Treasurer  to  deposit  such 
fnnda  In  the  Bank  of  North  Dakota.  For  rea- 
sons stated  in  the  opinion,  it  is  helA:  That 
the  order  ao  issoed  is  erroneous;  that  the  case 
presented  to  this  conrt  Is  one  within,  and  re- 
qnires  the  exercise  of,  the  constitotional  pow- 
er of  BUirerintendmg  control  over  inferior 
courts ;  and  that  the  facte  and  circnmstances  re- 
qoire  that  the  reatraiolnff  order  be  vacated  and 
set  aaide. 

(AdiiHonal  SyUabua  by  Editorial  Biaff.) 

3.  lajanotlon  «=>I4&— Should  not  ordinarily  bo 
Issued  on  allegations  on  Information  and  be- 
lief. 

Ordinarily,  Injunctions  should  not  be  issued 
on  allegations  made  on  information  and  belief, 
or,  if  so  issued,  should  be  dissolved. 

Ai^Ucation  by  the  State,  on  relation  of 
Wm.  Lemke,  Attorney  General,  for  an  appro- 
priate writ  to  review  and  reverse  an  order 
Issued  by  the  District  Court  of  SCntsman 
County,  J.  A.  Coffey,  Judge,  In  an  action  by 
Jacob  Taeger  and  others  against  Lynn  J. 
Frazter  bnd  -others,  which  among  other 
things  restrained  the  State  Treasurer  from 
depositing  state  funds  and  the  ftmds  ot 
state  institutions  in  the  Bank  of  North  Da- 
kota.  Writ  granted. 


OHKZSTIANSON,  J.  Ob  October  18^  1921. 
Jacob  Ya^ier  and  IS  other  tazpayera  insti- 
tated  an  acOoa  In  the  dlstrtct  court  of  Stnte- 
man  county  agalntt  a  number  of  state  offl- 
cers,  Including  flie  QoTemor.  the  Attorney 
Genwal,  I2ie  State  Treamrer,  the  Secretary 
of  State,  and  the  State  Auditor.  The  com- 
plaint la  very  lengthy,  and  charges,  amon? 
other  things;  that  the  Bank  of  North  Da- 
kota haa  nem  beoi  legally  organised;  diat 
It  Is  insolvent;  that  the  State  Treasurer  has 
deposited  mon^s  which  have  come  into 
his  hands  in  the  bank,  and  will  continue  to 
do  so>  unless  restrained  from  so  doing.  The 
principal  object  of  the  action,  as  set  forth 
In  the  prayer  for  Judgment,  is: 

"O^at  each  and  every  one  of  ,the  defendanta 
above  named  be  reattained  and  enjoined  during 
the  pendency  of  this  action  or  until  the  further 
order  of  this  court  from  deporiting  any  fonda 
belonging  to  the  atate  of  North  Dakota,  or  of 
any  political  subdivision  thereof,  or  belonging 
to  any  educational  institution,  and  particular)^ 
any  part  of  ths  state  school  fund  in  the  so- 
called  the  Bank  of  North  Dakota. 

"That  the  Bank  of  North  Dakota  through  ita 
operators,  managers  and  controllers,  particu- 
larly the  defendants  Frazier,  Lemke,  Hagan 
and  Cathro,  be  enjoined  and  restrained  from 
accepting  or  receiving  for  the 'purpose  of  depos- 
it any  funds  from  any  source,  public  or  private, 
until  the  further  order  of  tlus  court. 

"That  D.  C.  Poindezter,  as  Auditor  of  the 
State  of  North  Dakota,  •  •  •  be  restrained 
and  enjoined  from  depositing  any  funds  coming 
into  his  possession  as  the  Auditor  of  the  State 
of  North  Dakota  In  the  Bank  of  North  Dakota 
until  the  further  order  of  tfaia  court. 

"That  John  Steen,  as  Treasurer  of  the  State 
of  North  Dakota,  be  restrained  and  enjoined, 
until  the  further  order  of  this  conrt,  from 
mixing  and  confusing  funds,  arishig  from  the 
lands  and  moneys  received  from  the  government 
of  the  United  States  or  from  other  sources  de- 
clared by  the  Constitution  of  the  state  to  be 
trust  funds,  with  other  funds  of  the  state;  and 
particularly  that  he  be  restrained  and  enjoined 
from  depositing  any  of  such  funds  upon  which 
the  said  trust  is  Imposed,  or  any  other  funds 
coming  Into  bis  possession  as  State  Treasurer 
in  the  Bank  of  North  Dakota  until  the  further 
order  of  thla  Court. 

"That  the  Bank  of  North  Dakota  be  enjoined 
and  restrained  during  the  pendency  of  tliis  ac- 
tion and  by  the  final  Judgment  to  be  rendered 
herein,  from  representing  itself  as  a  bank  and 
a  proper  depositary  of  funds  as  a  bank  or  from 
representing  itself  as  a  corporation. 

"That  the  Bank  of  North  Dakota  be  adjudged 
to  be  insolvent,  and  thereby  unfit  to  be  the  de- 
positary of  any  puWo  fonda  by  reason  its 
insolvency  and  inablU^  to  pay  back  funds  and 
moneys  deposited  with  it  by  banks,  public 
ofSciids  having  control  of  the  safe-keepfaig  of' 
state  funds,  and  the  funds  of  state  penalt  educa- 
tional, and  taiduatrial  institutions." 
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UpMi  thla  complaint,  and  upon  affldavlta 
of  one  of  the  plaintiffs  and  one  of  tbetr  at- 
torneys, Hon.  J.  A,  Oottoy,  one  of  the  Jodgot 
of  the  ronrth  Jadlclal  district,  Issaed  an 
order  returnable  before  said  district  court 
at  Jamestown,  in  Stutsman  county  at  10 
o'clock  a.  m.,  November  8,  1921.  dtlng  the 
defaidants  to  show  cause  at  that  time  and 
place  why  they  should  not  be  restrained 
during  the  pudency  of  the  action  from 
In  any  manner  doing  any  of  the  things 
against  the  doing  of  which  a  permanent  In* 
Junction  is  asked  for  In  the  action.  And  in 
Budi  order  it  was  further  provided  that — 

Dnrinf  the  pendency  of  the  action,  the  "de- 
fendants, and  each  and  all  of  them,  individually 
and  officially,  be,  and  they  are  hereby,  restrained 
and  enjoined  in  the  following  respects: 

"(1)  That  each  and  every  one  of  the  de- 
fendants above  named  be,  and  is  hereby,  re- 
strained and  enjoined  daring  the  peDden<7  of 
this  action  or  'until  the  farther  order  of  this 
court  from  depositing  any  funds  belonging  to 
the  state  of  North  Dakota,  or  of  any  political 
subdivision  thereot  or  helonghig  to  any  educa- 
tions! instltutton,  and  particularly  any  part 
of  the  state  school  fund  in  the  so-called  Bank 
of  North  DakoU.  , 

"(2)  That  the  Bank  of  North  Qakota, 
through  its  operators,  managers,  and  control- 
lers, particularly  the  defendants  Frasier,  Lem- 
ke,  Hagan,  and  Cathro.  be,  and  is  hereby,  en- 
joined and  restrained,  during  the  pendency  of 
this  action  or  nntU  the  farther  order  of  this 
court,  from  aoeepting  or  receiving  for  the  pur- 
pose <tf  ^posit  any  funds  from  any  source,  pub- 
lie  or  private. 

"(8)  That  Lynn  J.  Frazler  as  Governor, 
Thomas  Hall  as  Secretary  of  State,  John  Steen 
as  Treasurer,  and  D.  O.  Poiodexter  as  Au^tor 
of  the  State  of  North  Dakota  be,  and  they  are 
herein,  restrained  and  enjoined,  during  the 
pendency  of  this  action  and  untQ  the  further 
order  of  this  court,  from  preparing  for  issue, 
lignfaig,  ssaling,  and  indorriuf  any  bond  or 
bonds  upon  proper^  of  state  owned  ntOItles, 
enterprises,  or  industries. 

"(4)  That  D.  C.  Foindezter  as 'Auditor  of  the 
State  of  North  Dakota  be,  and  he  is'  hereby 
restrained  and  enjoined,  during  the  pendency 
of  this  action  or  until  the  further  order  of  this 
court;  from  auditing  any  accounts  or  paying 
the  same,  or  recommending  the  same  for  pay- 
ment, other  than  for  the  legitimate  aerating 
expenses  of  the  state  of  Nnrth  Dakota*  and 
that  he  be,  and  is  hereby,  restr^ed  and  en- 
joined during  the  pendency  of  this  action,  or 
until  the  further  order  of  this  court,  from  de- 
positing any  funds  coDoing  Into  hts  possession 
as  the  Auditor  of  the  SUte  of  North  Dakota 
in  the  Bank  of  North  Dakota. 

"(6)  That  John  Steen  as  Treasurer  of  the 
State  of  Nortii  Dakota  be,  and  is  hereby,  re- 
strain^ daring  the  pendency  of  this  action  or 
untU  the  further  order  of  this  court,  from  mix- 
ing and  confusing  funds  arising  from  the  lands 
and  moneys  received  from  the  government  of 
the  United  States,  or  from  any  other  sources 
iledared  by  the  Constitution  of  the  state  to  be 
trust  funds,  with  other  funds  of  the  .state,  and 
particularly  from  depositing  any  of  su^  funds 
tipon  irtieh  the  said  tniat  ia  In^OMd,  oe  aay 


other  tttudm  oomlng  Into  his  possession  as  State 

Treasurer  la  tlie  Bank  ei  TXerth  Daketa. 
•  •  • 

"(10)  That  each  and  every  one  of  the  defend- 
ants above  named,  their  servants,  deputies,  at- 
torneys, agents,  and  employees,  and  each  of 
tbem,  be.  and  they  are  hereby,  restrained  and 
enjoined,  during  the  pendency  of  this  action  or 
until  the  farther  order  of  this  court  from  in  any 
manner  performing  any  of  the  acts  complained 
of  in  this  complidnt,  wUdi  have  been  duorlbed 
as  resoWng  In  irreparable  Iniurie*  to  the  plitfn* 
tiffs  and  all  other  taxpayers  in  the  state  if  per- 
mitted to  be  performed.  *  •  * 

"(12)  That  the  Bank  of  North  Dakota  be 
and  it  is  hereby  enjoined  and  restrsined.  dur- 
ing the  pendency  of  this  action  or  until  the 
further  order  of  this  court,  from  representing 
itself  as  a  bank  and  a  proper  depositary  of 
funds  as  a  bank,  or  from  representing  itself  as 
a  corporation. 

"(18)  That  the  Bank  of  North  Dakota  be, 
and  it  Is  hereby,  adjudged  to  be  insolvent,  and 
thereby  unfit  to  be  the  depositary  of  any  puUic 
funds  by  reason  of  its  insolvency  and  inabilitT 
to  pay  back  funds  and  moneys  deposited  with 
it  by  banks,  public  offidids  having  control  of 
the  safe-keeping  of  state  funds,  and  the  funds 
of  state  penal,  eduoatlfmal,  and  industrial  in- 
stltutlmia,  pesdlnK  tide  action,  or  until  the  for- 
ther  order  of  the  coort** 

On  the  20tli  day  of  October,  1921,  the 
Attorney  General  made  an  application  to  thla 
court  for  rdlef  acainst  the  order  issued  Iv 
Judge  Coffey  and  asked  that  thla  court  lasiw 
an  aM»roi»iate  writ  In  the  matter.  The  Atr 
tomey  General's  application  was  supported 
among  oOwn,  by  tb»  afltdavlta  of  hlraadl 
tbe  State  Treasarer,  and  tlw  Hanagiff  of  tiM 
Bank  of  North  Dakota.  In  taU  affidavit  the 
State  Treasurer  says  that— 

"Ho  haa  been  advised  by  the  Attorney  0«»> 
•ral  aC  the  State  of  North  OakeU  that  the 
only  legsl  depo^aiy  for  the  fanda  of  the  state 
is  the  Bank  of  North  Dakota,  and  that,  aa 
State  Treasurer,  he  has  deposited  all  funds  up 
to  the  present  time  coming  into  his  possession 
as  State  Treasurer  in  the  Bank  of  North  Da- 
kota. That  the  funds  coming  into  the  office  of 
the  State  Treasurer  amount  to  ixma  $25,000 
to  $00.(X>0  a  day.  That  a  copy  of  the  restrain- 
ing order  <^  (he  court  In  the  above-entitled  a(V 
tion  has  beoi  served  upon  him,  restraining  him 
from  depositing  any  more  fonda  in  the  Bsnk  of 
North  Dakota;  and  that  nnleos  such  order  is 
annulled  and  vacated,  or  some  other  depoaltary 
derignated,  It  will  greatly  hamper  the  work  of 
his  department,  and  that  he  has  no  ^ace  where 
to  deposit  sudi  funds  when  they  come  in;  and 
that  in  many  cases  diecks  coming  to  his  de- 
partment should  be  promptly  cashed,  otherwise 
loss  may  be  sustained  upon  thna." 

Also  that— 

"Owing  to  the  fact  fSiat  he  does  not  know 
where  to  deposit  sdd  funds,  tihe  work  in  hia 
departmoit  is  greatly  hampered  and  delayed 
and  win  accumulate  very  rapidly,  unlesa  seme 
relief  Is  given." 

In  his  affidavit  the  Attorney  G^eral  stat- 
ed that  be  had  requested  both  judgea  of  the 
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Fourth  Judicial  district  to  Tacate  ttie  re- 
stralxdng  order,  and  had  been  unsiiccessful  in 
obtaining  a  Tacation  tliereof . 

nUs  court  tbereapon  Issued  Ita  writ,  dl- 
recdng  the  said  district  eoart  and  said  Hon. 
J.  A.  Cotttsy,  as  judge  thereof ,  to  certify  all 
papers  in  said  cause,  and  a  transcript  of  the 
record  and  all  proceeding  had  th^^n,  to 
this  court,  and  directed  that  no  further  pro- 
ceedings be  had,  and  that  the  restraining 
order  be  racated  until  the  further  order  of 
this  court. 

On  the  return  day  the  attorneys  of  record 
for  the  plaintiffs  in  the  court  b^w  appeared 
In  bdialf  tbe  respondents,  district  court 
and  Ox6  Judge  thereof.  The  Attorney  C}en> 
eral  appeared  for  all  tbe  state  officers 
named  as  defendants,  with  the  exception  of 
thB  Secretary  of  State,  Superintendent  of 
Public  Instruction,  and  the  State  Treas- 
urer. These  officers  apseaxed  by  other  conn- 
s' and  filed  a  motion  that  the  writ  be 
qnashed.  The  motion  is  based  upon  two 
groonds:  (1)  That  the  complaint  states  a 
cause  of  action;  and  C2)  that  Qie  district 
court  has  exclusive  Jurisdiction  oi  sndi  cause 
at  action.  On  the  oral  argument,  the  State 
Treasurer  was  represented  by  counsel  other 
than  the  one  who  subscribed  tbe  motion  to 
quash,  and  such  couns^  stated  that  tbe  State 
Treasurer  had  one  and  only  one  interest  in 
the  litigation,  and  that  was  to  be  permitted 
to  dlsd^rge  tbe  duties  of  bis  office  in  a 
regular  and  lawful  manner.  The  motions 
to  quash  [wesented  by  the  state  officers  were 
apparently  prepared  under  a  misconception 
at  fbB  wcape  and  purpose  <tf  the  writ  issued. 
The  sole  purpose  of  the  writ  was  to  review 
the  action  of  the  trial  court  In  Issuing  the 
restraining  order.  We  do  not  find  It  neoes* 
sary  to  refer  to  the  matters  set  forth  In  the 
return  filed  by  the  district  Judge,  for  in  our 
view  of  the  case  It  is  controlled  by  certain 
legal  jwindples  aK>Ucable  to  undlqiiuted 
fftcts,  or  facts  of  which  we  must  take  Judicdlal 
notice.  In  Other  words,  we  deem  tbe  qosa- 
tions  arisii^  in  ttda  case  to  be  mertfy  qusa- 
tions  of  law. 

The  questions  so  presented  for  determina- 
tion are: 

(1)  Was  the  action  of  the  district  court  in 
graiitiDg  tbe  order  which  it  issued  erroneous? 

(2)  If  BO,  can  this  court  afCord  lelleC  in 
tblB  proceeding? 

(3)  Are  the  drcomstances  in  this  case 
sad)  as  will  Justify  tbls  court  in  granting 
tbe  relief  asked? 

Lo^cally  the  question  as  to  the  Jurlsdlc- 
tloB  and  tbe  remedy  should  be  considered 
Irst;  but,  inasmuch  as  this  in  turn  d^nids 
won.  and  necessitates  a  statement  and  con- 
Mderation  of,  the  facts  and  circumstances 
niatlBK  to  the  order  made  by  the  district 
court,  we  will  consider  the  questions  In  the 
order  stated. 

12]  1.  In  1910  the  Leglslatnre  of  this  state 
•oacted  a  law  (chapter  147*  X«wa.l919)  ea- 


tabllditng  a  bank  under  the  name  .of  the 
Bank  of  North  Dakota  to  be  operated  by 
the  state.  I^e  Industrial  Oomminlon,  ctm- 
sistlng  of  the  Governor,  Attorney  General, 
and  the  Ck>mmlBsloaer  of  Agriculture  and 
Labor,  were,  by  the  terms  of  the  act,  placed 
In  ccmtrol  ot  tbe  operation  and  management 
of  tbe  bank,  and  were  givoi  the  right  of 
eminent  domain  to  acquire  the  necessary 
pnq;>erty.  The  bank  was  authtoized  to  make 
loans  to  individuals,  associations,  and  cor- 
porations when  secured  by  first  mortgages 
on  lands,  In  tbe  state.  And  in  general  the 
act  prescribed  the  functitms,  and  provided 
for  the  operation,  of  tbe  bank.  An  aE^ro- 
priation  of  (100,000  was  made  immediately 
available  to  carry  out  the  provialona  at  tlie 
act  Section  7  of  the  act  i^mrided: 

*'A11  state,  county,  township,  municipal  and 
school  district  funds,  and  fo^  of  all  penal, 
educational  and  indostrlal  institutions  and  all 
other  public  funds  shall  be,  by  the  person  hav- 
ing control  of  lucb  funds,  deposit^  in  the 
Bank  of  North  DakoU  within  three  months 
from  the  passage  and  approval  of  this  act,  sob- 
ject  to  ^bnrsement  for  public  purposes  on 
chedts  &awn  by  the  proper  offidals  in  the 
manner  now  or  hereafter  to  be  provided  by 
law;  provided,  however,  that  on  a  proper  show- 
ing made  by  any  offldal  having  control  of  pub- 
lic funds,  tiie  Indnsteial  Commission  may  per- 
mit a  postponement  of  the  deposit  of  sach  fmids 
or  any  part  thereof  ia  the  Bank  of  North  Da- 
kota, tbe  period  of  such  postponement  not  to 
exceed  six  months.  And  provided,  further,  that 
if  any  sncfa  fands  are  now  loaned  by  authority 
of  law  undsr  a  contract  terminating  at  a  fotore 
time,  then  the  deposit  of  such  funds  In  ths 
Bsnk  of  North  Dakota  sbaU  not  be  reqdred  un- 
til two  months  after  time  of  expiration  of  snch 
contract  Any  person  who  shall  violate  any  of 
the  provisiona  of  this  section  shall  be  guU^  of 
a  odademeanor  and  upon  conviction  thereof 
shall  be  pncished  by  imprisonment  In  a  coun- 
ty Jail  for  not  less  than  ninety  days,  and  by  a 
fine  of  not  less  than  one  hundred  dollars." 
Section  7.  chap.  147,  Laws  191». 

The  act  was  approved  February  20,  1019, 
and  by  ita  terms  became  ectlve  on  and 
aftor  its  passage  luid  apinroval.  Referendum 
petitions,  however,  were  filed,  snd  the  act 
was  submitted  to  the  petqOe  of  the  state  at 
a  referendum  election  held  7une  2ft,  1919, 
with  the  result  that  it  was  aiq^rovad  by  a 
majority  of  the  votes  cast  thereon  at  such 
election.  See  Laws  1919,  p.  609.  Bubso' 
quently  the  foregoing  provision  was  amend- 
ed, by  a  law  proposed  by  inltlattve  petltioa 
and  adopted  by  the  people  at  an  election 
held  March  16,  1920,  to  read  as  follows: 

"Sec.  7.  AH  state  funds,  and  funds  of  all 
state  penal,  educational  and  industrial  Institu- 
tions shall  be,  by  the  persons  having  control 
of  sadi  funds,  deposited  in  the  Bank  of  North 
Dakota.**   Laws  1921.  p.  26S. 

It  will  be  noted  that  the  original  act  pro- 
vided, not  only  that  state  funds  and  tiie 
funds  of  state  iastltutiona  should  be  de- 
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poBlted  In  the  Bank  of  Nortli  Dakota,  but 
also  that  the  funds  of  all  counties,  town- 
ships, school  districts  and  municipalities 
should  be  deposited  therein.  The  amenda- 
tory act  changed  the  law  so  that  the  funds 
of  counties,  townships,  school  districts,  and 
municipalities  were  exdoded  frmn  the  oper- 
ation of  the  act;  but  it  retained  and  re-ai- 
acted  the  provlsltm  requiring  that  all  state 
funds  and  the  funds  of  all  state  Instltuttons 
be  deposited  in  the  Bank  of  North  Dako- 
ta. The  Bank  of  North  Dakota  opmed  for 
business  shortly  after  the  act  creating  It 
had  been  approved  at  the  referendum  elec- 
tion held  June  26,  1919,  and  all  state  funds 
were  shortly  thereafter  deposited  In  the  bank 
by  tbe  State  Treasure,  and  have  been  kept 
on  deposit  In  that  bank  at  all  times  since. 
The  constitutionality  of  the  act  establishing 
the  Bank  of  North  Dakota  was  sustained  by 
the  decision  of'  this  court  rendered  January 
2,  1020,  and  by  the  decision  of  the  federal 
Supreme  Court  renda^  June  1,  1020.  See 
Green  et  al.  v.  Frazier,  176  N.  W.  U;  Id. 
253  U.  S.  '233,  40  Sup.  Ct  499.  64  I..  Ed.  87S. 
T*he  status  of  tbe  bank  was  given  elaborate 
consideration  by  this  court  In  Sargent  Coun- 
ty V.  State  of  North  Dakota,  doing  busi- 
ness as  Bank  of  North  Dakota,  182  N.  W. 
270.  That  was  an  action  by  Sargent  county 
against  tbe  Bank  of  North  Dakota  for  mon- 
«ys  deposited  therein  under  section  7  of  the 
original  bank  act,  and  garnishment  proceed- 
ings an<ciUary  to  the  main  action  were 
brought  against  a  number  of  national  and 
state  banks  wherein  tbe  Bank  of  North  Da- 
kota bad  deposited  funds,  and  tbe  right  of 
the  county  to  maintain  such  garnishment 
suit  was  upheld.  It  Is  apparent,  therefore, 
that  tbe  Bank  of  North  Dakota,  its  estab- 
lishment, fanctlons,  and  status,  has  received 
the  consideration  not  only  of  the  courts,  but 
taas  received  the  consideration  of  the<people 
of  the  state  as  well.  Since  the  Bank  of 
North  Dakota  came  into  existence  and  the 
state  funds  were  deposited  ther^n,  It  has 
been  the  duty  of  tbe  State  Treasurer  to  de- 
posit all  state  and  state  Institutional  funds 
which  have  come  Into  his  pcwsesBion  in  that 
bank.  And  no  provision  Is  made  under  ex- 
isting laws  whereby  he  may,  under  any  cir- 
cumstances, deposit  such  moneys  In  any 
-other  banking  instltudoDs. 

Under  tbe  laws  of  this  state  "an  injunc- 
tion cannot  be  granted  •  •  ♦  to  prevent 
the  execution  of  a  public  statute  by  officers 
of  the  law  for  the  public  benefit"  (subdivl- 
eicm  4, 1  7214,  C.  L.  1913),  or  "to  prevent  the 
exercise  of  a  public  or  private  ofDce  In  a 
lawful  manner  by  tbe  person  In  possession." 
SubdiTlsion  6,  S  7214,  C.  L.  1913.  By  the  or- 
der issued  by  the  district  court  In  this  case, 
the  State  Treasure:  was  expressly  eujoined 
from  depositing  state  funds  and  funds  of 
state  institutions  In  the  institution  in  which 
ihe  Iftw  of  the  state  as  enacted  by  the  Legls- 
iatun  and  iQ>|voved  by      people  '^"«n"4- 


ed  him  to  deposit  snCh  funda  In  other 
words,  the  order  «iJolned  the  State  Treas- 
urer from  performing  the  di^ty  which  the 
law  enjoined  upon  him  with  respect  to  such 
funds.  It  is  not  a  case  where  ofllcen  are 
songht  to  be  enjoined  from  putting  an  uncon- 
stitutional statute  Into  effect.  For  acta 
similar  to  those  which  were  enjoined  by  the 
restraining  order  Issued  In  this  case  had  been 
conmiitted  continuously  by  the  State  Treas- 
urer, and  his  predecessor  in  office  for  more 
than  two  years  before  this  action  was  com- 
menced ;  and  whatever  defects,  If  any,  exist- 
ed In  the  organization  of  the  Bank  of  North 
Dakota,  had  listed  during  that  period  of 
time.  It  Is  a  matter  of  common  knowledge 
that  in  the  recent  past  many  financial  Insd- 
tutl<Mis  have  failed.  The  ranlttances  to  the 
State  Treasure*,  according  to  bis  affidavit, 
aggregated  from  $20,000  to  $00,000  per  day, 
and  consisted  principally  of  idiecbs  and 
drafts  drawn  upon  varloos  banks  throughout 
the  country.  By  tbe  order  Issued  in  Ods 
case,  the  State  Treasure  was  preveaited 
from  depositing  these  In  tbe  Bank  of  North 
Dakota.  And,  as  already  indicated,  the 
law  spedftcaUy  mjolned  up<ni  him  as  a  duty 
to  deposit  these  Items  in  that  Institution,  and 
necessarily  negatived  the  right  or  duty  to 
deposit  them  elsewhere.  It  la;  we  think, 
self-evident  that  the  order  thus  issued  could 
not  do  otherwise  than  hamper  and  Impede 
the  State  Treasurer,  aa  well  as  other  state 
officers  and  boards  In  the  discharge  of  their 
duties.  And,  If  the  order  was  permitted  to 
remain  In  force  and  effect.  It  seems  hl^^tly 
probaUe  that  numwous  I^al  comiHlcationa 
would  arise  and  a  mnltipUdty  of  suits  might 
result  therefrom. 

[1]  Many  of  tbe  averments  in  Oi»  affida- 
vits upon  which  the  order  was  issued,  as  well 
as  the  allegations  in  the  complaint,  pnrpwt 
to  be  based  upon  statemeata  claimed  to  have 
been  made  by  tbe  State  Treasurer.  The 
State  Treasurer,  In  an  affidavit  submitted  by 
the  Attorney  G^eral  In  support  of  tbe  ap- 
plication to  this  court,  denied  tbat  he  mods 
some  of  the  statements  attributed  to  him. 
Ordinarily,  at  least,  injunctiwis  should  not 
be  Issued  upon  allegatlws  made  on  informa- 
tion and  belief,  or,  If  Issued,  should  -be  dis- 
solved. High  on  InJunctionB  (4tb  E)d.)  | 
1625;  State  r.  Patterson,  13  N.  p.  70,  72,  99 
N.  W.  67.  A  careful  consideration  of  all  tbe 
facts  and  circumstances  leada  us  to  the 
conclusion  that  the  tritil  court  was  not  Jus- 
tified In  issuing  tbe  restraining  order  which 
It  did,  and  that  that  order  is  dearly  wrong. 

[1]  2.  Has  this  court  power  to  grant  relief 
in  this  proceeding  against  the  order  made  by 
the  district  court?  We  think  It  baa.  On  tbe 
oral  argument  It  was  asserted  by  the  plain- 
tiffs that  a  writ  of  certiorari  lies  tmly  la 
case  the  district  court  has  exceeded  its  Juris- 
diction, and  there  Is  no  appeal,  nor  In  the 
judgment  of  tb»  eourt  any  ottsa  plain, 
qteadj,  mad  adeanate  raudy,  flection  8Mfi» 
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can  be  Issued  atjaliist  tbe  district  cuurt  to  j  tion. 

arrest  proceedings  therein  only  when  such      Sliortly  thereafter,  namely  In  1891,  the 
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proceedings  are  without  or  In  excess  of  the 
Jurisdiction  of  the  district  court.  Section 
8470,  C.  L.  1013.  It  was  furthei-  asserted 
tbat,  inasmuch  as  the  district  court  la  a 
court  of  general  Jurisdiction,  It  bad  and  haa 
Jurisdiction  of  the  cause  or  causes  of  action 
set  fortb  in  the  complaint ;  also,  that  under 
the  statute  the  defendants  might  have  moved 
the  district  court  to  vacate  the  order,  and 
that  If  such  motion  was  denied  the  order  en- 
tered would  be  appealable.  Assuming,  with- 
out deciding,  that  these  C(»itentionB  are  cor- 
rect, it  by  no  means  follows  that  this  court 
la  without  power  to  grant  relief  in  this  pro- 
ceeding against  tiie  Testralnlng  order  Issued 
by  the  district  court  The  Cott8tltiitI<ni  pro- 
vides'.^ 

"Sec.  86.  The  Supreme  Court,  except  as  oth- 
erwise provided  in  this  constitution;  sliali  have 
appellate  jarisdiction  only,  which  riiall  be  co- 
extensive with  Che  and  shall  have  a  gen- 
eral superintending  control  over  all  inferior 
courts  under  auch  regulations  and  limitations  as 
may  be  preacribed  by  law. 

"Sec.  87.  It  shall  have  power  to  lasne  writs 
of  habeas  corpus  mandamus,  quo  warranto, 
certiorari,  injuuctioD  and  such  other  origrinal 
and  remedial  writs  as  may  be  necessary  to  the 
proper  ezerdse  of  Its  jurisdictioD,  and  shall 
have  authority  to  hear  and  determine  the  same; 
provided,  however,  that  no  jury  trial  shall  be 
allowed  in  said  supreme  court,  bnt  in  proper 
eases  qnastions  of  faet  may  be  sent  by  nid 
oonrt  to  a  district  court  (or  trial." 

It  became  necessary  for  this  court  In  the 
early  blatory  of  the  state  to  construe  these 
sections.  In  State  v.  Nelson  County,  1  N.  D. 
88,  4S  N.  W.  33,  8  I*  K.  A.  288,  26  Am.  St 
Rep.  60e  (decided  April  21,  1890),  the  original 
Jurisdiction  of  this  court  was  Invoked.  In 
tbo  opinion  In  Qiat  case  this  conrt  said: 

"This  case  furnishes  the  first  instance  of  an 
application  to  this  conrt  to  pat  forth  its  -orig- 
inal jarisdiction  by  issuing  a  writ  except  in  a 
single  habeas  corpus  ease.  We  deem  It  ex- 
pedient therefore,  to  sow  indicate  briefly  the 
drcumetauces  under  which  this  court,  in  the 
exercise  of  a  discretion  vested  in  It  vriU  deem 
it  its  duty  to  take  original  eognlaanee  of  caaes. 
Section  8J  of  the  constitution  of  the  state  an- 
thorizes  this  court  to  'issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari, 
and  injunction.'  In  the  exercise  of  ita  appel- 
late and  superviaoiy  powers  over  infenor 
courts  the  Supreme  Conrt  may  have  occasion 
from  time  to  time  to  issue  certain  of  the  writs 
above  enumerated,  but  such  writs  will  not  issue 
out  of  this  court,  in  the  exercise  of  its  original 
Jorlsdiction,  except  in  a  limited  class  of  cases, 
uid  such  as  are  not  ordinarily  of  freguent  oc- 
currence." 1  N.  D.  101.  45  N.  W.  37,  8  L.  E. 
A.  283,  26  Am.  St.  Rep.  609. 

Here,  then,  we  have  a  recognition  by  this 
court  of  the  fact  that  these  constitutional 
provisions  vests  In  this  court:  (1)  Appellate 
Jarisdiction ;  (2)  supervlswy  m  superintend* 
186N.W.-26 


Legislative  Assembly  of  this  state  enacted  a 
statute  adopting  the  views  anonunced  in 
State  V.  Nelson  County.  The  statute  pro- 
vided : 

"The  Supreme  Court  haa  power  in  the  exer- 
cise of  its  original  jurisdiction  to  issue  writs 
of  habeas  corpus,  mandamus,  quo  warranto, 
certiorari  and  injunction;  and  in  the  exercise  of 
its  appellate  jurisdiction  and  in  its  superintend* 
ing  control  over  inferior  courts  it  may  issue 
such  original  and  remedial  writs  as  are  neces- 
sary to  the  proper  exercise  of  such  Jurisdic- 
tion."  Chapter  118,  Zaws  1891;  section  7888^ 

C.  L.  1»13. 

This  statute  has  never  been  repealed  or 
amended,  and  the  correctness  of  the  rule 
named  In  the  Nelson  County  Case  and  In  the 
statute  has  never  been  questioned,  bnt  has 
been  reaffirmed.   In  State  v.  Ar(AIbeId,  5  N. 

D.  350,  06  N.  W.  234,  this  court  again  had  oc- 
casion  to  construe  tbese  eonstltutl<mal  provi- 
sions. In  the  opinion  prepared  by  Mr.  Jvm- 
tice  Oorlias  in  that  case  the  conrt  said: 

"niese  provisions,  aa  we  cmstme  them,  vest 

in  this  court— 'first,  appellate  jurisdiction;  sec- 
ond, general  superintending  control  over  in- 
ferior courts;  third,  power  to  issue  the  writs 
Bpeci6ed,  not  only  in  furtherance  of  other  ju- 
risdiction, but  also  In  the  exercise  of  original 
jurisdiction:  fourth,  authority  to  issue  such 
other  original  and  remedial  writs  as  nuy  be 
necessary  to  the  proper  exerdse  of  tiie  Juris- 
diction vested  in  this  court.  This  last  grant 
waa  unnecessary,  as  we  shall  see,  and  wu 
doubtless  inserted  for  greater  certainty.  These 
ancillary  writs  are  to  be  employed  in  further- 
ance of  any  jurisdiction  possessed  by  this  court, 
whether  appellate,  original,  or  superintending." 
5  N.  D.  p.  361,  66  N.  W.  2SB. 

In  State  v.  Nelson  Ootmty,  supra,  this 
court  called  attention  to  the  fact  that  provi- 
sions relating  to  the  powers  of  the  Supreme 
Court  substantially  similar  to  our  own,  were 
contained  in  the  Wisconsin  Constitution ; 
that  those  provisions  had  been  construed  by 
the  Supreme  Court- of  Wisconsin  in  certain 
cases  therein  dted,  and  the  holding  of  the 
Wisconsin  conrt  In  those  cases  was  approved 
by  this  court  1  N.  D.  lOl,  102,  45  N.  W. 
33,  8  L.  R.  A.  288,  26  Am.  St  Rep.  609.  The 
Wisconsin  cases  so  cited  and  approved  were 
decided  more  than  a  quarter  of  a  century 
before  the  North  Dakota  Constitution  was 
framed.  In  Attorney  General  v.  Blossom,  1 
Wis.  317,  the  Wisconsin  Supreme  Court  held 
that  the  constitutional  provisions  of  that 
state  contained  three  separate  grants  of  ju- 
risdiction to  the  Supreme  Court,  I  e. :  (1)  Ap- 
pellate Jurisdiction;  (2)  the  superintending 
control  over  Inferior  courts;  and  (3)  the 
original  jurisdiction  to  be  exercised  by 
means  of  certain  prerogative  writs  for  the 
purpose  of  protecting  the  aoverelgnty  of  the 
state,  preserving  tlw  liberty  of  the  peopler 
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and  gecurlng  ftw  rights  of  Its  dtisena.  The 
language  in  the  Wisconsin  Constitution  rela- 
tire  to  the  matter  here  uuder  cmslderatlon 
1b: 

"The  Supreme  Court  shall  have  a  general 
superintending  control  over  all  inferior  courts." 

In  discuBBing  this  clause  the  Wisconsin 
Supreme  Court,  tn  Attorney  General  t.  Blos- 
som, Bupra,  said: 

"This  sentence,  cont^ma  a  clear  grant  of  pow- 
er. We  will  not  undertake  to  say,  that  without 
this  grant  the  power  would  not  be  In  the  court. 
It  Is  not  necessar;  to  discuss  that  question. 
We  are  endeavoring  to  arrive  at  the  proper 
constrnction  of  the  written  law.  It  is  a  grant 
of  power.  It  is  UQlimitcd  in  extent.  It  is  un- 
dc&ied  in  character.  It  is  unsnpplied  with 
means  and  instrumentalities.  The  Constitution 
leaves  us  whoUy  in  the  dark  as  to  the  means  of 
exerdsing  this  dear,  unequivocal  grant  of 
power.  It  gives,  indeed,  the  Jurisdiction,  but 
does  not  pretend  to  intimate  its  instruments  or 
agencies." 

Again,  in  discussing  the  tlilrd  clause  of 
the  section  (relating  to  the  original  Jurisdic- 
tion) it  was  said: 

"Here  is  also  a  distinct  grant  of  power.  The 
first  of  the  section  is  restrictive,  one  of  liml- 
tstion  merely.  The  two  last  are  clear  grants 
of  the  power,  the  one  of  which  gives  the  power 
of  a  superintending  control  over  inferior  courts; 
the  other  giving  the,  power  to  issue  certain 
writs  in  appropriate  cases,  and  to  hear  and  de- 
termine the  same.** 

These  constitutional  provisions  were  i^in 
considered  by  the  court  In  a  masterly  opin- 
ion pr^>ared  by  Chief  Justice  Byan,  in  At- 
torney General  t.  Railroad  Companies,  35 
Wis.  425.  The  opinion  in  that  case  was  re- 
ferred to  and  specldcally  approved  by  thl& 
court  both  In  State  v.  Nelson  County  and 
State  V.  Archibald,  supra.  In  that  opinion 
the  conclusions  reached  In  the  Blossom  Case, 
to  the  effect  that  there  were  three  separate 
and  Independent  grants  of  Jurisdiction  In  the 
section  quoted,  were  fully  approved,  and  the 
court  said  (page  615  et  seq.): 

'The  framers  of  the  Constitution  appear  to 
have  well  understood  that,  with  appellate  Ju- 
risdiction, the  court  took  all  common-law  writs 
applicable  to  it;  and  with  superintending  con- 
trol, all  common-law  writs  applicable  to  that; 
and  that,  failing  adequate  common-law  writs, 
the  court  might  well  devise  new  ones,  as  Lord 
Coke  tells  us  as  *a  secret  in  low.*  Hence  the 
Constitution  names  no  writ  for  the  exercise 
of  the  appellate  or  superintending  jurisdiction 
of  the  court" 

And  again: 

'The  grant  of  original  jurisdiction  Is  one 
entire  thing,  given  in  one  general  policy,  for 
one  general  purpose,  though  it  may  have  many 
objects  and  many  modes  of  execution.  So  it 
Is  of  the  appellate  power.  So  it  is  of  the  su- 
perintending control.  There  are  three  inde- 
pendent and  distinct  grants  of  jurisdiction,  each 
compact  and  congruous  to  itself;  each  a  uni- 


form grant  of  analogous  remedies  though  to  be 
exercised  in  several  ways,  by  several  writs,  in 

legal  and  equitable  proceedings,  on  many  ob- 
jects, in  great  variety  of  detail.  The  Consti- 
tution wisely,  almost  necessarily,  stopped  with 
the  general  grants  of  jurisdiction,  carefully 
distinguished,  and  left  details  to  practice  and 
experience.  •  •  •  The  three  grants  of  ju- 
risdiction proceed  on  one  policy:  appellate 
jurisdiction  to  decide  dnaBy  all  ordtoary  litiga- 
tion; snpcrlntending  Juriadietion  over  all  other 
courts  to  control  the  eonrse  of  ordinary  litiga- 
tion in  them;  and.  outside  of  these,  original 
jurisdiction  of  certain  proceedings  at  law  and  in 
equity,  to  protect  the  general  interests  and  wel- 
fare of  the  state  and  its  people,  which  it  would 
not  do  (to  quote  Smith,  J.  •  *  •  )  to  dissi- 
pate and  scatter  among  many  inferior  courts." 

The  principles  thus  announced  In  Attotuey 
General  v.  Bloasom*  and  Attorney  Genml  r. 
Itallroad  Companies,  were  reaffirmed  the 
Wisconsin  Supreme  Court  in  State  ex  reL 
Bank  et  al.  t.  Johnson,  103  Wis.  S91,  79  N'. 
W.  1061,  51  U  B.  A.  33.  The  opinion  in  the 
latter  case  waa  written  by  Judge  Wlnaknr. 
After  referring  to  the  dedsions  In  Attorney 
General  t.  Blossom,  and  Attorn^  Q»e»l  v. 
Railroad  Companies,  and  quotbig  Tilth  qi- 
proral  the  language  heretofore  quoted  from 
these  opinions,  the  court  said: 

"It  must  be  regarded  as  settled,  therefore, 
that  by  the  constttntlonal  grant  of  'a  general 
superintending  eontn^  over  all  Inferior  eoarts* 
this  court  was  endowed  with  a  separate  and  in- 
dependent Jorisdictim,  wUeb  enables  and  re- 
quires It  to  a  proper  case  to  control  the  course 
of  ordinary  litigation  in  such  Inferior  courts, 
and  was  also  endowed  with  all  the  common-law 
writs  applicable  to  that  Jurisdiction.  What 
those  writs  are,  and  the  manner  of  their  use. 
are  queationa  which  have  not  as  yet  been  direct- 
ly presented  or  decided,  but  they  are  neces- 
sarily involved  In  the  present  caae,  and  hence 
must  now  be  considered.  That  the  makera  of 
the  Constitution  used  the  words  in  question  nn- 
derstandingly,  and  with  a  specific  meaning,  and 
not  as  a  mere  rhetorical  flourish  or  high  sound- 
ing form  of  words,  can  admit  of  no  doubt.  Only 
a  superficial  knowledge  of  the  growth  and  de- 
velopment of  the  Bnglisb  judicial  system  is 
necessary  to  detennine  what  that  meaning  was 
and  is.  The  English  Court  of  King's  Bench 
had  a  superintending  jurisdiction  over  all  the 
inferior  courts  of  the  realm,  which  it  freely 
exercised  by  the  nse  of  well-defined  writs  from 
very  early  times.  The  Norman  idea  was  that 
the  king  was  the  fountain  of  all  justice,  and 
hence,  when  an  inferior  court  exceeded  its  ju- 
risdiction, or  refused  to  act  within  its  juris- 
diction to  the  prejudice  of  a  suitor,  and  no 
other  remedy  was  prorided,  application  could 
be  made  by  the  aggrieved  party  to  the  king's 
court  to  restrain  or  compel  action.  The  King's 
Bench  was  peculiarly  the  king's  court  in  which 
be  Bometlmes  sat  himnelf,  and  was  always  snp- 
posed  to  sit  when  not  personally  present  It 
succeeded  in  this  respect  the  very  ancient  aula 
regis  when  (near  the  close  of  the  Nonnan 
period)  that  court  was  divided  into  the  Courts 
of  the  King's  Bench,  Common  Pleas,  and  Ex- 
chequer. Being  the  king's  court,  it  was  natural, 
if  not  inerit^le,  that  the  king's  sovereign  pow- 
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«r  of  caning  jnatie*  to  be  don*  to  hia  tub$etts 
In  the  coarse  of  litlsatlon  in  Inferior  coarts 
sbonld  be  administered  hj  and  through  that 
court  Blackstone  says  of  thia  court  (3  Comm. 
ch.  4,  p.  42):  'The  jurisdiction  of  this  court  ia 
very  high  and  transcendent.  It  keeps  all  in- 
ferior jariadictiona  within  the  hounds  of  their 
nutfaority,  and  may  either  remove  the  proceed- 
ings to  be  determined  here,  or  prohibit  theit 
progress  below.  It  superintends  all  civil  cor* 
pomtioiis  in  the  kingdom.  It  commanda  mag- 
istrates and  othe'ra  to  do  what  their  duty  re- 
qairea,  in  ever?  case  where  there  is  no  other 
apeci£c  remedy.  It  protects  the  liberty  of  the 
subject  by  speedy  and  summary  interposition. 
It  takes  cognizance  both  of  criminal  and  civil 
cases:  the  former  in  what  is  called  the  crown 
side  or  crown  office,  the  latter  in  the  plea  side 
of  the  court.' 

"It  is  very  apparent  that  when  the  makera 
of  the  coDstitntion  used  the  worda  'snperintand- 
ing  control  over  all  Inferior  courts'  they  defi- 
nitely referred  to  that  well-hnown  superin- 
tending jurisdiction  of  the  Court  o(  King's 
Bench.  In  England  it  was  a  branch  of  the 
king's  power  lodged  with  the  king's  court;  in 
this  country  it  Is  a  branch  of  the  sovereign 
power  of  the  people,  committed  by  them  as  a 
sacred  charge  to  this  court,  not  to  be  exercised 
npon  li^t  oeeasioB,  or  when  other  and  ordinary 
Tomedies  are.  soffiwent,  bat  to  be  wisely  osed 
for  the  benefit  of  any  dtizen  when  an  inferior 
oonrt  either  refuses  to  act  within  its  jurisdic- 
^on,  or  acts  beyond  its  jurisdiction  to  the 
serious  prejudice  of  the  citizen.  2  SpelliDg, 
Ertr.  Relief,  8  1388." 

103  Wis.  613,  ei4,  79  N.  W.  1081,  1087  (61 
li.  R.  A.  83). 

The  Constitution  of  the  state  of  Montana 
contains  a  provision  identical  with  section 
86  of  the  North  Dakota  Constitution,  See 
Montana  Constitution,  {  2,  art.  8.  The  provi- 
sion of  the  Montana  Constitution  was  con- 
strued, In  State  ex  rel.  'Whltesld©  t.  District 
Court,  24  Hont.  562.  63  Pac.  400.  In  its 
opinion  in  that  case,  tin  eoort  said : 

'*As  the  appeOate  Jarisdlction  was -granted 
for  the  parpose  of  revision  and  correction,  and 
the  original  Jurisdiction  under  these  writs  was 
granted  to  enable  ua  to  render  such  relief  as  is 
appropriate  under  them,  so  the  supervisory 
power  was  granted  to  meet  emergencies  to 
which  those  other  powers  and  instrnmentalities 
are  not  commensurate.  It  is  independent  of 
both,  and  was  designed  to  infringe  upon  the 
fancdons  of  naither.  It  has  its  own  appropri- 
ate fanctiona.  and,  without  ondertaklng  to  de- 
fine partlrailarly  what  these  functions  are,  we 
think  one  of  them  is  to  enable  this  court  to 
control  the  course  of  litigation  in  the  inferior 
courts  where  those  courts  are  proceeding  with- 
in their  jurisdiction,  but  by  mistake  of  law,  or 
willful  disregard  of  it,  are  doing  a  gross  injus- 
tice, and  there  is  no  appeal,  or  the  remedy  by 
■Kieel  is  inadeqnatc."   24  Mont.  002,  63  Pac 

This  doctrine  has  subseguently  been  re- 
affirmed by  tbeMontaiia  court  In  many  cases. 
See  State  ex  rel.  A.  a  M.  Go.  t.  Dlatrlct 
Court,  26  Mont  001,  66  Pac  1020;  State  ex 


reL  Sutton  v.  District  Court,  2?  Mont  128. 
69  Pac.  988 ;  State  ex  rel.  Shores  v.  District 
Court,  27  Mont  349,  71  Pac.  159;  State  ex 
reL  P.  S.  &  Co.  V.  District  Court  28  Mont 
528,  73  Pac.  280;  In  re  Weston,  28  Mmt 
207,  72  Pac.  512. 

Tbe  Constitution  of  our  sister  state.  South 
Dakota,  also  contains  a  provision,  the  lan- 
guage of  which  Is  identical  with  section  86 
of  the  North  Dakota  Constitution.  See  Con- 
stitution 8.  D.  article  5,  section  2.  The  Su- 
preme Court  of  South  Dakota  has  h^d  that— 

"This  provision  vests  the  Supreme  Court  of 
that  state  with  authority,  to  be  exercised  with- 
in ita  judicial  discretion,  to  review  by  means  of 
appropriate  writs  "the  proceedings  of  subordi- 
nate courts  In  cases  where  the  action  com- 
plained of  is  beyond  thtf  discretionary  powers 
of  sQch  courta,  or  when  there  is  an  abuse  of 
such  discretion,  and  the  remedy  by  appeal  la 
inadequate  and  the  case  Is  urgent  and  the  cir- 
cumstances require  prompt  action  on  the  part 
of  this  court,  to  prevent  injustice  and  injury 
resulting."  City  of  Huron  v.  Campbell,  Circuit 
Judge,  3  S.  D.  309-317,  53  N.  W.  182,  185; 
Vine  et  al.  v.  Jones,  Ju^,  et  al.,  13  S.  D.  54, 
82  N.  W.  82. 

The  records  of  this  court  bear  ample  evi- 
dence that  this  court  has  not  only  reco^zed 
and  declared  the  existence  of  the  power  of 
superintending  control  over  inferior  courts, 
but  that  It  has  had  no  hesitancy  to  exerdse 
the  power  in  proper  cases.  Thus  the  power 
has  freauently  been  repeatedly  exercised 
to  review  orders  relating  to  a  change  of 
venue  in  criminal  cases.  See  Murphy  v. 
District  Court,  14  N.  D.  642,  105  N.  W.  728, 
9  Ann.  Cas.  170;  Zlnn  r.  District  Court,  17 
N.  D.  135,  114  N.  W.  472;  State  v.  Win- 
chester, 18  N.  D.  534.  122  N.  W.  1111,  21 
Ann.  Cas.  1196 ;  I>owe  v.  District  Court,  181 
N.  W.  92.  See,  also.  State  ex  rel.  v.  Boae,  4 
N.  D.  319,  58  N.  W.  514;  State  v.  Flsk,  15 
N.  D.  219,  107  N.  W.  191 ;  Selzer  v.  Ba^ey, 
19  N.  D.  697.  124  N.  W.  426 ;  State  ex  rel. 
Red  HIver  Brick  Corp.  v.  District  Court  24 
N.  D.  28,  138  N.  W.  988. 

In  State  ex  rel.  v.  Rose,  supra,  the  sheriff 
bad  attached  property  in  the  hands  of  an 
assignee  for  the  benefit  of  creditors.  The 
district  court  upon  affidavit  of  the  assignee 
made  an  ex  parte  order,  directing  the  sheriff 
to  return  the  property  to  the  assignee.  On 
an  original  application  for  a  writ  of  certiora- 
ri thia  court  held  the  order  made  by  the 
district  court  to  be  void,  and  hence  directed 
that  It  be  set  aside.  The  court  further  h^ 
that  the  case  was  not  before  the  court  on 
appeal;  that  the  writ  had  been  Issued  by 
the  Supreme  Court  not  in  the  exercise  of  Its 
appellate  jurisdiction,  but  under  the  power 
of  superintending  control  over  Inferior  courts 
vested  in  it  by  8e<^(m  86  Of  the  constitutiim. 
In  omsidering  the  function  of  Ote  superin- 
tending power,  in  State  ex  rel.  Bled  River 
Brick  Corp.  t.  District  Court,  supra,  thia 
court  said: 
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"Wbn  a  piopa  cm  arise*  tm  Ut«  ««rdae  i 
of  this  pow«r,  tbe  writ  necesssrj  to  fit  the  case 
mar  take  the  nature  of  a  eonmand  or  of  a  pro*  I 
hibition,  or,  to  enable  the  court  to  determine 
ita  character,  It  mar  be  found  necessary  to  la- 
sne  a  preliminary  writ  requiring  records  to  be  I 
certified  up,  and  thie  may  be  done.  We  are 
satisfied  that  the  authorities  to  which  reference 
baa  been  made  are  applicable  here,  and  that 
their  determination  of  the  purpose  of  the  Con- 
stitution framers  fn  granting  this  superintend- 
ing control  Is  correct  It  has  been  so  intimat- 
ed in  aereral  of  the  casea  decided  by  this  court, 
to  which  reference  has  been  made.  Whether  or 
not  the  remedy  by  appeal  is  adequate  or  speedy, 
must  be  determined  by  the  exercise  of  the  sound 
discretion  of  this  court,  applied  to  the  facts  in 
each  given  case.  *  *  •  We  are  satisfied  that 
the  power  of  superintending  control  is  very 
broad,  but  in  line  with' the  authorities  dted.  and 
many  more  which  have  been  examined,  we  feel 
constrained  to  hold  that  this  power  shonld  not 
be  exerdfled  except  in  case  of  emergency  or 
exigency,  or  when  made  necessary  by  Uie 
lack  of  other  ade(>uate  remedy,  or  when  the 
ends  of  justice  imperatively  demand  it"  24  N. 
D.  82,  33,  1S8  N.  W.  988,  990. 

In  State  ex  rel.  Fonrth  Nat.  Bank  v.  John- 
son. 103  Wis.  m.,  TO  N.  W.  1081,  61  I*  R. 
A.  33,  relief  was  granted  against  a  certain 
order  relating  to  the  account  of  an  assignee. 
The  order  of  the  trial  court  was  appealable, 
but  it  was  held  that  the  remedy  appeal 
was  not  adequate. 

State  ex  rel.  A,  C.  M.  Co.  x.  District  Court, 
25  Mont  504,  65  Pac.  1(^0.  involved,  and 
relief  was  afforded  against,  an  order  made  by 
the  district  court,  relating  to  certain  mining  | 
pro^arty,  whereby  one  of  the  parties  to  the 
litigation  was  granted  pennlsslon  to  enter 
and  Inspect  certain  Burrounding  mines  for  the 
purpose  of  obtaining  evidence  In  connection 
with  the  pending  Uttgati(Hi. 

The  derisions  ot  our  own  state,  as  well  as 
tte  dedriona  of  WlsconBln,  Montana,  and 
Soutb  Dakota,  fully  sustain  the  cmcliMion 
titat  Uiis  court,  by  rirtne  of  ita  power  of 
superintending  control  orer  Info-lor  conrta, 
has  antluwlty  to  grant  relief  agolnat  the 
restraining  order  arronemuly  Issued  In  this 
case. 

8.  Do  tbe  facta  in  the  case  require  this 
court  to  grant  the  relief  asked?  We  think 
they  do.  nie  restralnli^r  order  was  not  ap- 
pealable. Section  7841,  C.  L.  1913,  subd.  & 
It  Is  true,  U  the  defendants  had  moved  in 
the  dMrict  eourt,  upon  notice,  that  the  re- 
atralnlng  ordar  be  sat  aride,  an  apjieai  would 
have  lain  trom  tbe  order  refusing  to  vacate 
the  restraining  order.  In  the  rircnmstances 
of  the  case^  however,  we  do  not  beUeve  that 
this  rcatat  -would  have  been  adequate.  In 
other  words,  wa  are  of  the  oplnicm  tbat  the 
facts  and  drcumstances  In  die  case  are  sutdi 
as  to  Justify  ttie  exwclae  of  the  supervisory 
jurisdiction,  and  to  require  this  court  to  Is* 
sua  a  writ  directing  the  district  court,  and 
the  Judge  tbereot,  to  aet  aside  the  restraln- 


r  big  order  lasued  at  Uie  eommaMament  of  tin 
I  action. 

We  express  no  f^plnloo  aa  to  the  uMiiti  ot 
the  cause,  or  causes,  of  acti<m,  purported  to 
I  be  set  forth  bt  the  cranplalnt.  What  we  have 
;  said  In  the  opinion  la  directed  solely  to  the 
restraining  order  lasued  at  tiie  commence- 
ment of  the  acUon. 

BIBDZBLL  and  BBONSON,  concur. 

ORACH,  O.  X  (concurring  spedall^.  fin- 
der section  86  of  the  C«istltutl<m,  this  court 
has  a  general  superintending  contnA  over  an 
inferior  courts.  The  fftcts  and  rircnmstances 
ot  this  case  are  of  the  character  to  murrant 
the  exercise  of  the  supervisory  powra  of  this 
court  and,  in  tiie  exerdae  of  that  power.  It 
Is  iwoper  to  lasne  a  vrit,  requiring  and  dl- 
rectii^  the  district  court  and  the  ju^ 
thereof  to  aet  aside  tiie  restraining  order  Is- 
sued at  Uie  commencement  of  tbe  acrion. 

Tbae  la  no  necessity  here  to  eonrtder  the 
merits  of  the  alleged  cauae  or  causes 
action. 

BOBINSOM,  J.  Tbe  plalntUta  bring  thla 
actltm  In  Stutsman  County  agalnat  the  Gov^ 
emor  and  nearly  all  the  state  officers  and 
tbe  Bank  of  North  Dakota.  The  complaint 
is  multifarious  in  the  extreme.  It  covers  17 
pages  of  single-space  typewriting.  In  a  gen- 
eral way  It  charges  all  the  dtfendaots  with 
ofl9claI  misconduct,  and  demands  that  each 
and  all  of  the  state  officers  be  enjoined  and 
restxalned  from  doing  any  more  wrtmgs.  Tbe 
demand  covers  two  full  pages.  Pending  the 
action  all  the  defendants  were  enjoined  from 
depositing  any  funds  belonging  to  the  state 
or  any  political  subdivision  of  the  same  In 
the  Bank  of  North  Dakote.  (2)  Frazier, 
Lemke,  Hagan,  and  Cathro  from  accepting 
for  tbe  purpose  of  depositing  any  funds  from 
any  source,  public  or  private.  (3)  Frazier, 
Hall,  John  Steen  end  Poindexter  from  pre- 
paring, issuing,  sealing,  or  assigning  any 
bonds  upon  property  of  the  stete  or  state- 
owned  utilities.  (4)  Poindexter  from  audit- 
ing any  accounta  or  paying  the  some  or  rec- 
ommending the  same  for  payment  and  from 
deporiting  any  mon^  In  the  Bank  of  North 
Dakota.  9)  Steen  trcm  mixing  and  cmfas- 
ing  funds.  (6)  BYarier,  Lemke,  Polndexts, 
Hagan,  and  Steen  from  fixing  any  state  levy 
to  pay  interest  on  bonds  of  Ihe  stete^mned 
utilities.  C7)  Spitzer-RoTlclE  &  Oo.  from  sell- 
ing any  bonds  of  Oie  stete.  (8)  Wallace,  tax 
commissioner,  from  Issuing  any  orders  In 
req>ect  to  tbe  state  tax  levy,  so  far  aa  It 
relates  to  bonds  issued  upon  propatj  of  tbe 
Stete.  9)  JT^asler,  Lemke,  Hagan,  and  Oatfa- 
ro  ftom  dlcfburslng  any  funds  in  tbe  State 
Bank  other  than  diecks  to  bona  flde  depoel- 
tors. 

well,  that  is  a  fair  sample.  The  efftat 
of  the  Injunctlonal  order  was  to  put  a  brake 
on  all  the  official  business  of  the  state  offi- 
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oers.  niis  suit  presents  matters  of  BtrlctlT 
public  concern,  InTolTlngr  gnestlons  affectiog 
tlie  rights  of  the  state.  It  presents  an  eraer- 
gmcy,  and  so  on  application  to  this  conrt  an 
order  was  promptly  issned,  revoking  the 
tonporary  Injunction  and  directing  the  trial 
Judge  to  certify  the  case  to  this  conrt  The 
Dame  of  the  order  Is  of  no  c<siseqnenoe.  Yon 
tnay  call  It  certiorari  or  what  yon  will.  It 
nras  issued  under  the  supervisory  Jurisdic- 
tion  and  the  original  Jurisdiction  of  this 
court.  Laws  1S91,  c.  116.  State  t.  Archibald, 
5  X.  D.  359,  66  N.  W.  234.  Now  the  mat- 
ter l9  properly  before  this  court  for -a  final 
determination.  The  case  presents  only  two 
gu^tions:  (1)  Was  the  action  properly 
bronght  in  Stutsman  county;  did  the  conrt 
have  jurisdiction?  (2)  Does  the  complaint 
Etate  facts  sufficient  to  invoice  equity  Juris- 
diction? 

•  The  bank  defendant  is  an  agency  of  the 
state,  and  is  subject  to  the  absolute  control 
of  three  state  officers.  The  state  owns  the 
bank  and  all  its  property  and  effects.  The 
baak  is  organized  under  a  special  act,  which 
provides  how  it  may  be  sued.  Laws  1919,  c. 
147.  Actions  against  the  bank  shall  be 
brought  in  the  county  where  the  bank  has  its 
principal  place  of  business,  except  as  other- 
wise provided  by  the  Code.  Sections  7415, 
7416,  7418.  As  those  sections  do  not  relate 
to  such  an  action  as  thi.s,  the  exceptions  do 
not  apply  to  It  The  plaintiffs  sue  as  tax- 
pnyers  to  control  the  official  action  of  state 
officers.  They  aver  no  special  injury  to 
themselves.  If  they  may  bring  such  an  ac- 
tion In  Stntsman  county,  then  of  course  In 
any  other  county  a  few  taxpayers  may  bring 
a  similar  action,  and  thus  force  the  state 
officers  to  neglect  their  official  bnsiness  and 
pass  their  time  in  running  around  the  state 
for  the  r^oval  or  defense  of  such  actions. 
Hence,  for  those  reasons,  and  by  force  of 
the  statute,  we  must  conclude  that  a  tax- 
payers' suit,  such  as  this,  to  control  the  offl- 
dal  action  of  the  bank  and  the  state  otficers, 
must  be  brought  In  Burleigh  county  and  not 
in  any  other  county. 

2.  The  second  point  Is  on  the  sufficiency 
of  the  complaint.  It  Is  clearly  multifarious. 
It  includes  as  defendants  several  parties 
who  hare  no  common  interest  In  the  action. 
It  imprc^rly  unites  several  causes  of  ac- 
tion. It  is  bad  for  want  of  equity.  While 
the  plaintiff  may  unite  in  the  same  complaint 
several  eanses  of  action  for  Injuries,  with 
or  without  force,  to  person  or  property,  or 
either,  the  causes  of  action  so  united  must 
an  belong  to  the  same  class,  and  must  affect 
all  the  parties  to  the  action.  Code,  g  7466. 
As  the  complaint  and  the  Injunctlonal  order 
Aow,  against  each  defendant  there  la  a  dif- 
ferent tlumgh  not  a  separate,  complaint 
or  cause  of  action.  There  Is  a  different  in- 
Jnnetkmal  order.  No  court  should  enter  up- 
w  Qie  trial  of  such  a  Mmglomeration  ot, 


heterogenous  causes  of  actlm.  If  the  plain- 
tifTs,  as  taxpayers,  have  a  meritorl<)us  cause 
of  action  against  either  the  bank  or  any  of 
the  defendants  to  restrain  them  from  official 
misconduct,  their  proper  course  Is  to  com- 
mence the  action  in  BurlMf^  county  on  a 
complaint  stating  concisely  a  cause  of  action 
affecting  all  the  defendants  and  appealing  to 
equity  jurisdlction.- 
For  reasons  stated  the  action  is  dismissed. 


KANNELLOS  v. 

CO. 


GREAT  NORTHERN 
(No.  2S600.) 


RY. 


(Supreme  Conrt  of  Minnesota.  Jan.  13, 1922.) 

fSyUaint  hy  the  Court.) 

1.  Master  and  servant  ^=3253 i/t— Action  un- 
der federal  act  barred  after  two  years. 

The  federal  Employers'  Liability  Act  of  1908 
(U.  S.  Comp.  St.  §9  8657-8665)  creates  a  new 
right  of  action,  one  not  existing  at  common 
law,  of  vbidt  the  requirement  that  actions  for 
the  enforcement  thereof  be  commenced  wiUiin 
two  years  from  the  date  of  injury  Is  an  essen- 
tial ingredient,  and  the  rigbt  ceases  and  termi- 
nates, where  no  action  is  so  commenced,  at 
the  expiration  of  that  time. 

2.  Railroads  «»5/2.  Naw,  vol.  6A  Key.Now 
Series— Barretf  sntt  not  ravlvod  by  federal 
tramiKirtaUon  aot 

The  ppoTlrions  of  seetion  209  (f )  of  fbe  fM- 
eral  Traniportation  Act  of  February  28,  1920, 
declaring  that  the  period  of  federal  contr^ 
of  railroads  shall  not  be  computed  as  a  part  of 
the  period  of  limltatioiie  In  actions  against  in- 
terstate carriers  on  claims  arising  prior  to 
federal  control,  was  not  intended  to  apply  to 
or  rerive  and  continue  In  force  cauBes  of  ac- 
tion under  the  liablUty  Act  (U.  S.  Comp.  St. 
{{  8657-8666),  which  had  become  barred  hy 
failure  to  bring  salt  within  tlie  allotted  two 
years,  and  were  not  existing  rights  of  action  at 
the  date  ot  the  passage  ot  the  Transportation 
Act 

Appeal  from  District  Court,  St  Lonls  Cknm- 
ty;  Wm.  A.  Cant,  Judge. 

Action  by  Thomas  Kanneltoa  against  the 
Great  Nnthern  Ballway  Gomiuny,  for  per- 
sonal injuries.  General  demurrer  to  the  com- 
plaint was  sastained,  and  the  plaintiff  ai^ 
peals.  Order  affirmed. 

McCoy  &  Hansen,  of  Duluth,  and  George 
Sfetsos,  of  Milwaukee,  Wis.  (A.  W.  ilUcbter, 
of  Milwaukee,  Wis.,  of  counsel),  for  appe- 
lant. 

M.  L.  Countryman,  of  St  Paul,  and  Bald- 
win, Baldwin,  Ilolmes  &  Mayall,  of  Duluth, 
for  respondent 

BROWN,  C.  J.  Plaintiff  was  In  the  employ 
of  defendant  as  a  section  hand  on  its  line  ct 
road  in  the  state  of  Montana.  He  was  In- 
jured while  engaged  In  his  employment  la 
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tbat  state  on  October  6. 1917,  by  reason  of  the 
alleged  negligence  of  defendant.  Defendant 
Is  an  Interstate  carrier,  and  this  action  was 
commenced  In  this  state  to  recover  for  the 
injuries  so  received,  and  is  founded  on  the 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St  8S  8657-8605) ;  facta  bringing  the  at;tlon 
within  the  act  being  alleged  and  stated  in 
the  complaint  The  action  was  not  com- 
menced until  May,  1921,  more  than  two  years 
after  the  happening  of  the  accident.  A  gen- 
eral d^urrer  was  interposed  to  the  com- 
plaint, which  the  trial  court  sustained,  and 
plaintiff  appealed. 

[1]  The  only  question  raised  by  the  demur- 
rer or  presented  by  the  appeal  Is  whether  the 
cause  of  action  Is  barred  by  the  limitation 
prescribed  by  the  Liability  Act  for  the  com- 
mencement of  an  action  thereunder.  We  an- 
swer the  question  In  the  affirmative,  and  In 
harmony  with  the  conduslon  reached  by  the 
learned  trial  court 

The  federal  statute  nnder  which  the  action 
is  brought  Section  6,  Federal  Ebnployers'  Ina- 
bility Act  of  1908  [secttoD  8682])  provides 
that— 

"No  action  shall  be  maintained  under  tbls 
act  unless  commenced  within  two  years  from 
the  dsy  the  cause  of  action  accrued." 

[2]  The  cause  of  action  accrued  on  October 
6,  1917,  the  date  of  plaintiff's  injury,  but 
the  action  was  not  commenced  until  May, 
1921,  more  than  three  years  thereafter.  The 
action  Is  therefore  barred,  not  having  been 
commenced  within  the  two  years'  limitation, 
and  plaintiff  must  fall  In  the  suit  unless  that 
result  is  obviated  by  a  subsequent  act  of  Con- 
gress which  counsel  for  plaintiff  contend  re- 
lieves the  situation  and  removes  the  apparent 
bar.  It  ai^>ear8  la  this  connection  that  the 
federal  government,  on  December  31, 1917,  as- 
sumed control  tit  this,  as  well  as  all  other 
railroads  of  this  country  In  fnrtherance  of 
Its  war  measures,  and  couttnued  In  such  con- 
tnA  until  Fsbruary  28,  1920,  at  whldi  time 
they  were  formally  returned  to  the  owners; 
the  return  being  evidenced  by  an  act  of  Con- 
gress known  as  tiie  Transportation  Act  of 
February  28, 1920.  By  section  206  (f)  there- 
of it  was  provided  that — 

"Tbe  period  of  federal  control  shall  not  be 
computed  as  a  part  of  tbe  periods  of  limita' 
tlons  in  actions  against  carriers  or  In  claims 
for  reparation  for  causes  of  actions  arising 
prior  to  federal  control*"  41  Stat  462. 

It  Is  the  contention  of  plaintiff  that  the 
provisions  of  the  Liability  Act  llmltlug  the 
time  within  which  actions  may  be  brought 
thereunder  is  an  ordinary  statute  qf  limlta- 
llfflis,  and  that  causes  which  arose  prior  to 
federal  control  of  the  railroads  are  saved 
utd  continued  In  force  by  the  reservatioo 
danse  of  the  Transportation  Act  Just  quoted. 
It  the  contenticm  as  to  the  dutracter  of  tbe 


llmltatioa  found  in  the  liability  act  be  sound, 
the  conclusion  drawn  therefrom  by  counsel 
is  also  sound,  for  the  provislm  of  the  trans- 
portation act  reserving  and  continuing  riglits 
of  action  was'  plainly  Intaided  to  act  retro- 
spectively, and  would  include  plaintiff's  cause 
of  action,  for  It  arose  prior  to  federal  control. 

But  we  are  unable  to  concur  In  the  conten- 
tion that  the  Ihnltation  fixed  by  the  UabUlty 
Adt  should  be  construed  as  an  ordinary  stat- 
ute of  limitations.  It  has  not  received  that 
construction  In  the  federal  courts,  at  least 
no  decision  from  those  courts  so  deciding  has 
been  called  to  our  attention.  The  case  of 
Campbell  r.  Holt  115  U.  S.  620,  6  Sup.  Ct 
209,  29  L.  Bd.  483,  is  not  such  a  case,  for 
there  an  ordinary  limitation  statute  was  in- 
volved, and  not  one  like  that  In  the  case  at 
bar.  Tbe  construction  contended  for  Is  not 
in  harmony  vrlth  our  own  dedslrm  constru- 
ing similar  statutes.  Negaubauer  v.  Great 
Northern  Railway  Co.,  92  Minn.  184,  99  N. 
W.  620, 104  Am.  St  Rep.  674,  2  Ann.  Cas.  150. 
The  rule  controlling  the  question — the  rule 
followed  and  applied  by  the  courts  generally 
— ^Is  as  stated  in  tbe  case  Just  cited,  and  to 
the  effect  that,  where  a  statute  gives  a  new 
right  of  action,  not  existing  at  c(nnmon  law, 
and  prescribes  the  time  within  which  it  may 
be  enforced,  the  time  so  prescribed  is  a  con- 
dition to  Its  enforcement,  an  element  in  the 
right  Itself,  and  the  right  falls  with  the 
failure  to  apply  for  r^lef  within  the  allot- 
ted time.  The  rule  as  stated  la  one  of  gen- 
eral application,  and  ie  dlatinguldied  from 
the  rule  ni^ed  to  statntee  limiting  the  reme- 
dy, and  not  the  rifl^t  17  Ruling  <^Be  Law. 
902 ;  Negaobaoer  t.  Qreat  Northern  Railway, 
supra.  That  the  federal  Employers'  Liabili- 
ty Act  creates  a  new  right  of  actitm,  one  not 
existing  at  common  law.  Is  clear.  We  are 
aware  of  no  common-law  right  of  action  by 
a  servant  against  his  master  for  an  Injury 
occasioned  by  the  negligence  of  the  latter, 
wholly  divorced  from  the  usual  common-law 
defenses  of  assumption  of  risk  and  contribu- 
tory negligence.  Such  is  the  rlgbt  of  action 
granted  by  the  Liability  Act,  the  defense  of 
an  assumption  of  risk  being  entirely  tak&x 
away,  and  the  defense  of  contributory  negli- 
gence limited  to  consideration  In  respect  to 
damages.  It  Is  clearly  a  new  right  and  not 
an  old  one  with  a  restricted  period  for  assert- 
ing It  by  appropriate  action.  Such  is  the 
view  of  the  courts  where  the  question  has 
been  considered.  Eberhardt  v.  United  States, 
'20i  Fed.  8S4, 123  C.  C  A.  180{  Atlantic  Coast 
Line  Railroad  Co.  v.  Burnette,  230  U.  S.  190^ 
36  SqPl  Ct  7S,  60  It.  Ed.  226;  The  Harrla- 
burg,  119  U.  S.  199,  7  Sup.  Ct.  140^  30  U  Bd. 
358;  Bement  t.  Orand  Rapids,  etc.,  Railroad 
Co.,  194  Mlcb.  64,  160  27.  W.  424.  L.  a  A. 
1917B,  322;  Morrieoa  t.  Baltimore  &  Ohio 
Railroad  Ga,  40  App.  D.  O.  391,  Ann.  Cas. 
19140,  1026;  2  Roberts,  Federal  liablUtiet 
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Of  Garrl«ik  U  Oi^  647.  The  time  Umit  being 
tber^ore  an  dement  of  tlie  right  granted,  the 
rule  that  tb^  Is  no  vested  rlgbt  la  the  de- 
feose  fft  the  statute  of  Umltatlpns  has  no 
aiq;iUcation. 

The  further  contention  that  thve  was  a 
reviral  of  the  liability  by  the  provisions  of 
the  Transportation  Act  is  not  sustained.  The 
right  given  by  the  Inability  Act  had  expired 
by  the  time  limit  prior  to  the  passage  of  the 
Transportation  Act,  and  at  that  time  plain- 
tiff's ri^t  of  action  did  not  exist  either  in 
law  or  fact;  its  passing  occurred  with  the 
passing  of  the  time  limited  for  its  enforce- 
ment by  the  act  creating  It.  In  that  situa- 
tion it  may  seriously  be  doubtful  whether 
Congress  had  the  power.  In  the  nutnuer  here 
claimed  for  the  Transportation  Act,  to  re- 
vive and  restore  the  right  to  life.  Whitney 
V.  Wegler,  54  Minn.  235,  55  N.  W.  927 ;  Whit- 
tier  v.  Village  of  Farmingbon.  115  Minn.  182, 
131  N.  W.  1079 ;  Jones  v.  Delaware,  L.  ft  W. 
Railroad  Co.  (N.  J.)  114  Atl.  831;  Boyd  v. 
Wabash  Railroad  Company,  Ohio  Court  of 
Appeals,  recently  handed  down.  But  If  that 
power  In  Congress  be  conceded,  a  question  we 
may  leave  to  the  federal  courts  to  determine, 
it  Is  clear  that  the  language  of  the  Trans- 
portation Act,  though  confessedly  retroactive 
In  operation,  is  not  such  as  to  Justify  the  con> 
clnslon  that  by  It  Congress  lnt«ided  to  re- 
vive rlglits  of  ftctloif  barred,  and  not  In  &ct 
esistbiK  tt  the  time  ot  the  passage  oC  that 
act  It  pnqiwzly  may  be  constraed  as  In- 
cluding all  rights  of  action  then  existing,  and 
not  barred  foilnre  to  bring  snlt  within  the 
time  limit  But  no  rale  of  statutory  con- 
struction with  which  we  *are  familiar  will 
Justify  the  conclusion  of  an  intent  to  restore 
the  dead  and  down  right  to  life  and  vitality ; 
an  intent  to  that  effect  should  be  speclflc  In 
language  and  free  from  doubt  On  this  fea- 
ture of  the  case  Jones  v.  Delaware,  L.  &  W. 
Railroad  Co.,  supra.  Is  directly  In  point  The 
fact  of  federal  control  of  the  railroads  did 
not  bar  the  private  right  of  action  against 
the  railroad  companies ;  nor  was  the  right  of 
suit  hampered  or  impaired  by  either  local  or 
federal  law.  This  la  clearly  pointed  out  in 
the  Jones  Case  Just  cited.  The  contention  of 
counsel  Id  the  case  at  bar  to  the  contrary  Is 
not  borne  out  by  facts  of  which  we  take  Judi- 
cial nptlce.  l%e  allegations  of  the  com- 
plaint that  such  right  was  taken  away  dur- 
ing federal  control  Is  an  allegation  of  a  legal 
conclasUm,  and  not  admitted  by  the  general 
demurrer  to  the  complaint. 

Our  conclusion,  tho^ore,  Is  that  the  Trans- 
portation Act  has  no  pnv^  application  to 
rights  of  action  whlj^  were  barred  at  tiie 
time  of  Its  passage,  and  does  not  include 
idalntilFs  acti<A  in  the  case  at  bar.  The 
ordw  aostainlog  the  demurrer  was.rigbt  and 
is  according  affirmed. 
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JOHN  A.  STEES  CO.  v.  WILLIS  et  al. 
(No.  22S70.) 

(Supreme  Court  of  MioneBota.   Jan.  1922.) 

(Syllabiu  btt  the  Ootirt.) 

1.  Contracts  ®=:9247— Evidence  nnst  lie  clear 
to  Justify  settino  aside  written  contract  and 
BilisUtutlno  tabseqneat  parol  contract 

The  rule  tliat  to  justify  setting  aside  a  writ- 
ten coDtract  and  holding  it  an  abandoned  or 
aubatituted  by  a  subsequent  parol  contract  at 
variance  with  its  written  terms  the  evidence 
must  be  clear  and  convincing,  followed  and  ap- 
plied. 

2.  Landlord  and  tonant  «=>l  12/2.  Now,  vol.  9A 
Key-No.  Series  —  Abandonmefit  of  written 
lease  with  chattel  mortgage  clause  securing 
rent  held  not  shown. 

The  evidence  is  held  insufficient  to  show ' 
the  abandonment  of  a  written  lease  containing 
a  chattd  mortgage  clause  pledging  the  fixtores 
of  the  tenant  as  security  for  the  rent  due  and 
to  become  due. 


Appeal  from  Municipal  Court  of  St  Paul; 
John  W.  Finehout,  Judge. 

Action  in  claim  and  delivery  by  John  A. 
Stees  Company  against  Luclan  Edmund  Wil- 
lis and  others.  Verdict  for  defendants,  and 
from  a  d^Ual  of  a  new  trial  plaintllt  appeals. 
Reversed  and  rendered. 
Harold  Harris,  of  St  Paul,  for  anDellant 
Hammond  Turner,  of  St'  I^ul,  tor  re- 
spondents. 

BROWN,  C.  J.  Action  is  claim  and  deliv- 
ery for  the  possession  of  certain  personal 
property  in  whi(^  defendant  had  a  verdict 
and  plaintiff  appealed  from  an  order  deny- 
ing a  new  trial. 

It  appears  that  In  May,  1916,  plaintiff 
leased  and  let  certain  premises  owned  by  it 
and  linown  as  30  East  Fourth  street,  In  the 
city  of  St  Paul,  to  Thomas  Steele  for  a  teim 
of  one  year  at  the  agreed  rental  of  $1,200, 
payable  In  equal  monthly  installments.  The 
premises  were  to  be  occupied  as  a  pool  hall 
and  barber  shop.  The  lease  was  In  writing 
and  in  addition  to  the  conditions  and  stipu- 
lations usually  found  in  such  instruments  cm- 
tained  provisions  by  which  the  lessee  mort- 
gaged to  the  lessor,  to  secure  the  payment  of 
the  stipulated  rent,  all  and  singular  the  prop- 
erty and  effects  taken  into  the  building  and 
forming  the  equipment  of  the  business  to  be 
conducted  therein  by  the  lessee.  Provision 
was  also  made  therein  for  the  foreclosure  of 
the  mortgage  in  case  of  default  in  the  pay- 
ment of  the  stipulated  rent  Steele  took  pos- 
session of  the  premises  under  the  lease,'  and 
at  the  expiration  of  the  term  secured  an  ex- 
tension thereof  for  another  year.  In  S<n>- 
tember,  1917,  he  assigned  the  lease,  and  sold 
the  mortgaged  chattels  to  Joseph  W.  Seed 
and  Nels<Hi  O.  Thompson.  The  assignment  as 
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wdl  aa  t3ie  sale  of  the  mortgaged  property 
was  consented  to  by  plaintiff,  tbe  lessor,  re- 
serving all  ri^ts  granted  by  tbe  lease.  Reed 
and  Tliompson  entered  Into  possession  under 
tbat  assignment  and  transfer,  and  subject  to 
tbe  rigbts  at  £>laintlff  under  tbe  mortgage 
clause  of  tbe  lease.  Tbe  lease,  tbe  r^ewal, 
and  the  assignment  to  Reed  &  Thompson 
were  duly  filed  to  tbe  proper  office  on  Novem* 
her  26,  lOlS.  Beed  subsequentlr  acquired  the 
rights  of  Thompson  and  on  March  10,  1019, 
assigned  and  transferred  all  bis  leasehold 
rights  together  with  the  mortgaged  property 
to  defendant  WllUs,  who  immediately  took 
possession  of  tbe  premises  and  of  the  person- 
al property.  He  thereafter  retained  the  iws- 
session  thereof  until  May,  1920,  when  he  va- 
cated tbe  premises,  taking  with  him  all  the 
mortgaged  property. 

At  the  time  of  tbe  assignment  and  transfer 
by  Reed  to  defendant,  Reed  was  Indebted  to 
plaintUf  for  unpaid  rent  In  at  least  the  sum 
of  $145.  Plaintlfr  demanded  the  persMial 
propwty  for  tbe  purposes  of  a  foreclosure  of 
its  mortgage  for.  the  unpaid  rent.  Defendant 
refused  to  surrender  It  and  this  action  fol- 
lowed. 

On  tbe  facts  stated,  unexplained,  there  can 
be  no  doubt  of  the  right  of  plaintiff  to  the 
possession  of  the  mortgaged  property  for  tbe 
purpose  of  a  foreclosure  of  tbe  mortgage. 
Minnesota  linseed  Oil  Co.  t.  Maglnnis,  82 
Minn,  193.  20  N.  W.  86.  But  defendant  con- 
tends that  subsequent  to  the  assignment  of 
the  lease  to  Reed  and  Thompson,  and  after 
Beed  had  succeeded  to  the  rights  of  Thomp- 
scm,  plaintiff  and  Reed  entered  Into  negotia- 
tions looking  to  an  extension  of  tbe  term  of 
tbe  lease,  upon  certain  conditions  respecting 
repairs  and  a  change  In  the  amount  of  rent 
to  be  paid  in  ttie  future,  as  a  result  of  which 
the  original  lease,  with  chattel  mortgage  pro- 
visions, became  substituted  by  a  new  con- 
tract, thereby  releasing  the  personal  prop- 
erty the  lien  of  the  mortgage.  Plaintiff 
disputed  that  claim,  and  Insisted  on  the  trial 
that  tbe  original  .lease  remains  In  taH  force 
and  effect  The  trial  court  submitted  the  is- 
sue to  the  Jury,  and  a  verdict  thereon  was 
returned  In  favor  of  defendant 

The  as^nments  of  error  cballenge  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict 

[1, 2]  We  have  considered  the  record  with 
care  and  find  thweln  no  evidence  to  Justify 
tbe  conclusion  that  there  was  either  an  aban- 
donment of  the  lease  or  a  substitution  there- 
of by  the  alleged  parol  agreement  aa  claimed 
by  defendant  The  rule  controlling  the  ques- 
tfon  is  tbat  stated  In  Northwestern  Fire  & 
Marine  Ins.  Co.  v.  Connecticut  Fire  Ins.  Co., 
It)5  Minn.  483,  117  N.  W.  825.  to  the  effect 
thnt  a  parol  modiSration  or  abandonment  of 
a  written  contract  must  be  clearly  made  to 
appcnr,  and  not  left  In  dovibt  or  conjecture. 
In  tills  case  tbe  burden  to  show  the  change 
was  npou  defendant,  for  be  oiaerts  It,  and 


be  was  required  to  establish  Che  essential 

fact  that  the  minds  of  the  parties  met  upon 
a  modUcatlon  by  dear  and  eonvIiiGliig  evi- 
dence. I  Donndl's  ZHg.  1202.  Tlift  erldence 
falls  far  short  of  meeting  tbe  rule.  The  only 
controversy  betwe«i  Reed  and  i^ntlff,  the 
only  matter  adjusted  by  them,  bad  reference 
to  certain  repairs  ui>on  the  premises  which 
def«idant  demanded  or  requested  be  made. 
Defendant  offered  to  make  them  on  condition 
that  the  rent  be  reduced  to  $76  per  month. 
But  it  was  finally  agreed  tiiat  plaintiff  would 
make  them  and  tbat  tbe  rent  should  remain 
at  $100  per  month.  Nothing  was  said  about 
releasing  the  mortgage  security,  and  ft  was 
not  In  tact  released  by  any  Instrument  exe- 
cuted for  the  purpose.  Clearly  rights  granted 
hy  solemnly  written  eonfracts  should  not  tiraii 
easily  be  destroyed  or  taken  away.  The  casp 
Is  one  as  api^led  to  the  relations  here  exist- 
ing, where  there  Is  a  holding  over  by  the  tm- 
ant  under  parol  arrangements  aa  to  repairs 
and  future  rent,  leaving  the  obligations  of 
tbe  original  contract  Of  leasing  In  full  force 
and  effect.  Slafter  SlddaU,  97  Bflnn.  291. 
116  N.  W.  808. 

The  evidence  being  wholly  insufficient  to 
establish  the  asserted  release  of  the  mort- 
gage provisions  of  the  lease,  the  verdict  Is 
manifestly  wrong  and  cannot  stand,  and  the 
order  appealed  from  must  be  reversed.  The 
record  contains  no  suggestion  that  a  better 
case  could  be  made  on  another  trial;  there- 
fore, judgment  should  be  granted  plaintiff, 
notn-lthstandli^  tbe  voidlct  of  the 

It  la  so  ordered. 


KRAEMER  V.  DAVIS,  DIreefer  Oeiisral  91 
RallfMHls.   (Ne.  22715.) 

(Sapreme  Court  of  Minnesota.  Jan.  20^  19Q2.) 

Appeal  from  District  Coart,  Hennepin  Oonn- 
ty;  W.  TV.  Bardwell,  Judge. 

Action  by  Alice  Ivrnemer,  as  administratrix 
of  the  estate  of  Edwin  C.  Kraemer,  deceased, 
against  James  C.  Davi^  Director  General  of 
Railroads.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Brown,  Somsen  &  Sawyer,  of  Winona,  for  ap- 
pellant. 

Oeo.  C.  Stiles  and  F.  M.  Miner,  both  of  Min- 
neapolis, for  respondent 

PER  CUBIAM.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  of  the  Hennepin 
district  court  entered  upon  a  verdict  in  favor 
of  the  plaintiff  In  an  acKon  for  personal  l£l- 
jnries  based  upon  the  federal  Safety  Appliance 
Act  (U.  B.  Comp.  St  1  8605  et  seq.).  The 
gacBtions  presented  are  those  decided  on  an 
appeal  from  an  order  denying  the  plaintiff's 
motion  for  a  new  trial,  reported  in  181  K.  W. 
$47.  Following  tbe  decision  In  that  case*  the 
judgmont  is  affirmed. 

Judgment  affirmed. 
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SPENCE  V.  8TURGIS  STEEL  QC»-CART 
CO.   (No.  34.)* 

(SapTcme  Court  of  Michigan.    Dec.  22.  1921. 
Beheuring  Denied  Feb.  2.  1922.) 

1.  Corporation!  «=»308(l  I]  —  Finding  that 
corporation  employed  director  to  superintend 
reconetnictton  of  building  and  impliedly 
agreed  to  pay  reasonable  compensation  sus- 
tained. 

Evidence  held  to  aapport  findings  that  di- 
rector was  employed  under  an  express  contract 
to  saperinteDd  reconstruction  ot  it^  factory 
■sd  act  M  its  general  manager,  and  tbat  there 
was  an  implied  agreement  to  pay  what  hia 
KrTicea  were  reasonably  worth. 

2.  Corporatlona  «=»308(l)  —  Teat  of  Implied 
coatnwt  to  pay  for  services  stated. 

The  test  of  an  Implied  contract  to  pay  for 
Bcrvices  of  a  director,  no  compensation  being 
provided  for,  is  whether  such  services  were 
performed  under  drcumstancea  fairly  laiaing  a 
I>r<'Bumption  that  the  parties  \inderatood  and 
intended  that  they  should  be  paid  for. 

3.  Estoppel  «»70(2)  —  No  estoppel  against 
director  suing  corporation  for  servloee  by 
failure  to  ladade  his  claim  In  annual  report. 

Director  aoing  for  aervices  is  not  estopped 
to  cecoTcr  by  reason  of  failure  to  include  his 
claim  «8  a  company  liability  in  Its  annual  re- 
port which  might  have  induced  third  persons 
not  parties  to  the  action  to  purchase  stock,  in 
the  company,  but  of  which  then  was  no  evi- 
dence. 

Error  to  Circuit  Court,  St.  Joseph  County ; 
Frederick  W.  Knowlen,  Judge. 

Action  by  Cliarles  L.  Spence  against  the 
StUTgts  Steel  GO'Cnrt  Company.  Judgment 
for  plalntur,  motions  for  amendment  of.  find- 
ings and  new  trial  denied,  and  defendsnt 
briB0i  BttOK,  Affirmed. 

Argued  before  STKKRE.  C.  J.,  and 
MOORE,  WIEST,  FELLOWS,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

J.  PbuI  Walt,  of  Sturgis  (John  B.  Corliss, 
of  Detroit,  of  counsel),  for  app^ant. 
Theo.  T.  Jacobs,  of  Sturgis,  tat  anpdlee. 

8TEERK,  O.  J.  Defendant,  as  its  name 
Implies.  Is  a  manufacturing  corporation  In 
Ow  dtr  of  Sturgis,  engaged  In  constructing 
Ttrions  kinds  of  go-carts.  On  June  29,  1917. 
its  factory,  madiinery,  and  equiiment  were 
destrojed  by  fire  compelling  either  construc- 
Hon  of  an  entlrdy  new  plant  for  resumption 
of  business  or  liquidation.  After  some  dis- 
cord and  d^y  the  directors  finally  decided 
to  rebcdld  and  resume  opnntlons. 

FlatnttS  WHS  then  one  of  defendant's  dl- 
rectors  and  mayor  of  Sturgis.  His  main 
business  actlTitles  and  Interests  were  with 
Qie  Katkmnl  Carbon  Ooated  Paper  Com- 


panyi  of  -n-hich  he  was  the  genmd  manager, 
receiving  a  large  salary. 

Some  time  tifter  defendant's  fire.  Its  pres- 
ident, Mr.  Burdick,  told  plaintiff  if  he  would 
take  hold  of  the  bu^ess'of  the  go-cart  com- 
pany as  Its  g^eral  manager  and  conduct  Its 
affairs  he  thought  liarmony  could  be  restor- 
ed and  business  resumed,  otherwise  the  In- 
duf'try  would  be  lost  to  tbeir  city,  and  asked 
him  If  he  would  do  so.  Plaintiff  consented 
to  temporarily  become  general  m&nager  of 
defendant,  retaining  his  management  of  the 
National  Carbon  Coated  Paper  Corapany. 

A  meeting  of  defendant's  stockholders  was 
held  September  3,  1917,  at  which  all  mem- 
bers of  Its  board  of  directors  and  all  but  <me 
of  Its  stockholders  were  present  and  i^lntlff 
was  elected  general  manager,  as  Its  records 
show,  end  It  was  decided  to  continue  the 
business.  Plaintiff  was  authorized  at  a  meet- 
ing of  the  directors  to  take  up  the  matter 
of  rebuilding,  and  submit  plans  and  prices 
at  tlie  next  meeting,  whidi  he  did,  and  was 
empowered  to  proceed.  He.  at  once  assumed 
the  dnties  of  the  position  to  which  he  had 
been  elected  and  started  reconstruction,  the 
company  having  arranged  to  finance  Its  re- 
habilitation by  sale  of  preferred  stock  apd 
otherwise.  No  action  was  taken  at  the  stock- 
holders' meeting  or  by  the  board  of  direc- 
tors fixing  bis  compensation.  He  held  the 
positlw  of  its  general  manager  during  re- 
constmctlon  ot  the  plant  and  reorgaolEatlcm 
of  its  business,  retiring  about  August  14, 
1918.  During  Chat  time  a  twldk  and  ste^ 
factory  building  was  erected  having  65,000 
feet  of  floor  space  with  machinery  and  oth- 
er equipment  Installed  at  a  cost  ct  over 
$100,000;  'the  concern  was  again  put  in  pro* 
ductlon  with  the  different  styles  of  go- 
carts  it  bunt  reduced  from  176  to  71,  the 
bustness  reorganised  with  prites  adjusted  to 
costs,  and  an  assistant  manager  put  In 
chargd  at  the  emd  of  six  months,  or  about 
March  1,  1918,  at  a  salary  of  $6,000  per 
year. 

Claiming  he  had  been  urged  by  the  pres- 
ident and  stockholders  of  the  defendant  to 
take  charge  of  its  business,  elected  by  Its 
stockholders  and  employed  by  Its  directors 
and  president  as  Its  temporary  general 
manager,  with  assurance  of  compensation  for 
his  services,  plaintiff  made  claim  to  defeud- 
ant  for  pay  at  the  rate  of  ¥200  per  mouth 
during  the  first  six  months  of  his  incum- 
bency, or  until  the  business  wae  again  In  sdc- 
cessfal  operation  and  an  attdstant  manager 
toolc  charge.  Def«dant  not  recognizing  his 
claim,  he  brought  this  action  In  the  circuit 
court  of  St.  Joseph  county. 

The  case  was  tried  before  the  court  with- 
out a  Jury.  Findings  of  fact  with  conclu- 
sions of  law  tbere<»i  were  filed,  and  Judg- 
ment was  rendered  for  plaintiff  In  the  sum 
at  $1,200  on  Aiwll  12, 1S20.  PnKKised  amend- 
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ments  to  the  court's  findings  were  filed  by 
defendant  on  April  21,  and  at  the  same  time 
a  motion  was  filed  for  a  new  trial,  plaintiff's 
counsel  stipulating  to  extension  of  time 
therefor.  The  two  motions  were  heard  to- 
gether on  September  28,  and  on  October  7  an 
order  was  made  doiying  botli  motions.  On 
October  21  exertions  were  separately  filed 
to  refusal  ot  both  motions,  which  were  the 
first  exceptions  filed  In  the  ouBe. 

[1]  Beyond  the  fftets  already  stated,  which 
are  i>racttcally  undisputed,  the  court  found 
as  follows: 

,  "The  evidence  shows,  and  the  court  bo  finds, 
that  the  board  of  directors  took  no  part  in 
the  rebuilding  or  management  except  to  attend 
directors*  meetings.  The  entire  plant  was  re- 
bufit,  macliinery  and  egoipment  selected  by 
Mr.  Spence  and  installed,  and  in  the  moDth  of 
January,  191S,  the  factory  was  completed,  folly 
equipped  with  proper  machinery  and  the  man- 
ufacture of  its  products,  to  wit,  go-carts, -com- 
menced. A  catalogue  showing  the  latest  styles 
and  prices  was  also  gotten  out  by  Hr.  Spence. 
He  also  did  the  other  necessary  work  in  get- 
ting the  product  on  the  market 

"The  court  furUier  finds  there  is  no  dispute 
from  the  evidence  but  what  these  services 
were  known  to  the  stockholders  and  all  the 
directors  of  the  company.  Several  witnesses 
testified  aa  to  the  value  of  the  services.  None 
of  the  witnesses  placed  the  value  of  these  serv- 
ices at  less  value  than  the  amount  claimed  by 
plaintiff,  but  most  of  the  witnesses  a  great 
deal  higher.  Defendant  does  not  deny  but  what 
these  services  were  performed.  The  conrt  fur- 
ther finds  that  these  services  were  of  such  a 
nature  and  character  that  they  were  dearly 
outside  of  his  duties  as  a  director.  The  court 
further  finds  that  the  amount  chgrged  Is  a 
very  reasonable  sum  considering  the  diaracter 
of  the  services  rendered. 

'*Tbe  defendant  did  '  not  dispute  bnt  what 
these  services  had  been  performed,  or  the  value 
of  said  services,  but  claimed  that  tbe  plaintiff 
is  estopped  in  claiming  any  compensation  for 
the  senices  for  the  reason  stated  In  the  no- 
tice to  their  plea  of  the  general  issue.  The 
conrt  (nrtiier  finds  that  In  August,  1918,  Hr. 
Bnrdiek,  who  was  then  president  of  the  com- 
pany, held  an  option  for  the  sale  or  purdiase 
of  the  stock  of  plaintiff,  and  some  of  Uie  other 
stockholders  of  said  company,  that  the  said 
F.  L.  Burdick  sold  said  stock  that  he  held  an 
option  of  purchase  to  some  other  gentlemen 
from  the  city  of  Detroit,  and  that  after  Au- 
gust 14,  1918,  plaintiff  was  no  longer  a  stock- 
holder of  said  company.  The  court  finds  that 
Mr.  Burdick  and  one  or  two  others  of  the  orig- 
inal stockholders  stlU  remained  in  said  com- 
pany and  BIr.  Burdick  was  still  an  officer  of 
said  company  for  some  time  after  tbe  sale  of 
the  stock  of  plaintiff  and  some  of  the  other 
stockholders  to  the  Detroit  gentlemen.  Al- 
though there  was  a  change  in  tbe  owners  of 
soine  of  the  stock,  the  corporate  identity  of 
tbe  corporation  was  not  In  any  manner  changed 
by  this  sale  of  stock.  Tbe  further  finding  is 
also  made  that  plaintiff  never  bad  any  inter- 
views or  made  any  re^sentatfons  to  these 
new  stockholders.  That  althoogh  they  bad  an 
auditor  examine  the  books  before  they  pur- 


chased tbe  stock  and  tbe  records  of  tbe  com- 
pany showed  that  Mr.  Spence  was  general 
manager  and  had  not  received  any  salary,  yet 
the  auditor  or  representative  of  these  new 
stockholders  did  not  see  fit  to  Interview  Mr. 
Spence. 

"It  was  claimed  by  tbe  defendant  that  in- 
asmuch as  the  salary  for  the  months  of  Sep- 
tember, 'October,  November,  and  December. 
1917,  was  not  included  as  an  indebtedness  of 
the  compaoy  in  the  annual  statement  filed  in 
the  secretary  of  state's  office  of  the  state  of 
Michigan,  that  plaintiff  was  estopped  after 
having  signed  said  statement  from  recovering 
for  the9»  four  months.  Tbt  court  finds  there 
was  no  evidence  introduced  that  these  new 
stockholders  relied  upon  this  statement  at  the 
time  of  the  purchase  or  ,  were  in  any  way  do- 
ceived  thereby." 

A  careful  examination  of  the  testimony  re- 
sults In  the  conclusion  that  there  is  ample 
evidence  In  the  rectnrd  to  suj^x^t  the  court's 
material  findings  of  fact 
-  It  Is  seriously  contended  toe  defendant 
that  *'plalntUf  was  not  onployed  by  any  ae- 
tl<si  of  tho  board  of  directors  or  officer  bsT- 
ing  authority  to  cxeata  obllgaUous,"  and  tbe 
court  Inconsistently  found  "plaintiff  was  act* 
Ing  under  an  express  contract  and  tliat  an 
implied  agreement  arose  to  pay  what  the 
services  were  reasonably  worth."  The  trend 
of  plalnttfTs  erldence  Is  an  express  contract 
for  services  with  an  implied  omtract  to  pay 
what  they  proved  to  be  reasonably  worth. 
'The  record  unquestionably  shows  an  express 
contract  for  his  services  in  an  important  po- 
sition, that  valuable  services  in  su<^  capaci- 
ty were  openly  rendered  to  the  knowledge 
of  defendant's  officers,  and  tiie  benefits  ac- 
cepted by  It  Plaintiff  was  elected  general 
manager  by  its  board  of  directors  on  Sep- 
tember 8,  1917.  He  testified,  and  we  find  it 
nowhere  disputed,  that  when  It  was  decided 
to  continue  the  business  and  he  was  request- 
ed to  investigate  the  building  of  a  new  plant 
and  submit  at  the  next  meeting  of  the  board 
of  directors  plans  and  prices,  which  he  did, 
he  "was  then  authorized  to  proceed  with  the 
building  of  a  new  factory  and  to  equip  it 
with  such  machinery  and  other  equipment 
as  was  necessary  to  put  It  on  a  highly  effi- 
cient basis,"  which  he  proceeded  to  do.  De- 
fendant's then  president  Mr.  Burdick,  and 
one  of  its  witnesses,  testified  he  supposed 
"Mr.  Spence  was  to  look  after  the  building 
and  the  general  business  of  the  concern"; 
that  later,  when  he  saw  some  of  the  men 
not  working  Indus ti'iously  as  they  should,  he 
gave  them  no  orders,  but  just  "as  president 
of  the  company  and  director  I  referred  it  to 
Mr.  Spence,  who  was  the  general  manager." 
He  was  then  asked  and  answered  as  follows: 

"Q.  Why  did  you  report  to -him?  A.  Because 
he  was  tbe  general  manager.  Q.  Did  he  have 
all  the  Buthori^  there?  A.  All  that  I  know  of. 
Q.  Couldn't  you  have  said  anything  to  bim'? 
A.  No.  Q.  And  still  you  expected  bbn  to  nn- 
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derUke  aD  that  responaibilitr  for  ootlilng?  A. 
No.  Q.  What?  A.  No.  expected  to  paj  hhn 
for  It,  il  he  put  in  the  time  he  uid  he  did,  or  I 
Bupposed  he  did." 

[2]  While  the  bare  fact  of  a  valuable  serv- 
ice rendered  for  a  corporation  does  not, 
standing  alone,  raise  an  Implied  promise  to 
liay,  the  test  of  an  Implied  contract  for  com- 
pensation iB  whether  such  services  were  PCT- 
formed  under  circumstances  fairly  raising  a 
presumption  that  the  parties  understood  and 
intended  that  they  should  be  paid  for,  or  at 
least  that  reasonable  men  In  like  situation 
as  those  who  received  and  are  benefited  by 
the  service  naturally  would  and  ought  to  un- 
derstand and  expect  compensation  was  to  be 
paid.  Notley  v.  Bank,  IM  Mich.  676,  118  N. 
W.  486. 

The  case  of  Ten  Byck  v.  Ballroad  Co.,  74 
Midi.  226,  41  N.  W.  908,  3  I*  R,  A.  878,  16 
Am.  St.  Bep.  633,  is  analogous  to  the  instant 
case  In  various  resi>ects.  Plaintiff  was  a 
stockholder  and  director  in  the  defendant 
corporation,  and  also  Its  attorney.  Early  In 
Its  Ustory  a  resolution  was  adopted  by  its 
board  of  directors  appointing  him  "to  attend 
to  the  obtaining  of  right  of  away  (way?) 
alcng  the  whole  line,  and  to  collect  in  the 
notes  giv^  along  the  line  in  aid  of  the  rail- 
road," no  refteence  twlng  made  to  his  com- 
pensation. He  rendered  valuable  services  in 
attending  to  that  business,  which  defendant 
xefnsed  to  pay  him  tor,  Aiatag  similar  qoes- 
tfons  to  those  urged  bore.  The  oonrt  there 
said: 

"These  were  services  whldi  were  not  em- 
hraced  In  the  ordinary  daties  of  a  director  of 
the  company.  They  were  valuable  to  the  cor- 
poration,  and  were  each  aS  to  which  they  had 
a  right  to  agree  upon  tlie  compensation  to  be 
paid;  and  if  his  services  were  engaged  for  the 
above  parposes,  and  they  were  performed, 
there  arose  an  Implied  agreement  that  they 
■hoiiM  pay  what  sach  services  were  reasonably 
worth,  and  this  the  plaintiff  proved'  upon  the 
trial." 

[II  It  is  further  urged  that  plaintiff  is 
preduded  from  lecorery  under  the  doctrine 
of  equitable  estoppel  for  the  reason  that  he 
defrauded  innocent  purchasers  of  his  and 
others'  stock  by  signing  the  annual  retort  to 
the  state  of  the  financial  condition  of  de- 
fendant vrithout  Including  this  claim,  and 
not  Informing  them  of  its  ^Istenco  when 


th^  purchased  said  stock  in  August  from  the 
defendant's  presidrait,  Burdlck,  who  bdd  an 
option  for  It 

No  Innocent  purchasers  of  stock  In  defend- 
ant corporation  are  made  parties  to  this  ac- 
tion either  by  plaintift  or  their  own  inter- 
vention. The  sale  to  other  parties  of  a  quan- 
tity of  stock  in  the  corporation  by  plaintift 
or  others  might  change  Its  control  and  man- 
agement, but  did  not  change  its  corp(»»ite 
Identity.  This  action  Is  solely  between  plain- 
tiff and  the  corporatlcm  for  which  he  for  a 
time  rraidned  services  as  Its  general  mana- 
ger. Flalntlff  testified  that  he  had  no  deal- 
ings with  nor  wrote  any  letters  to  any  of  the 
prospecttvo  purchasers  with  whom  Burdick 
dealt,  made  no  represoitatlfms  to  them,  and 
did  not  know  who  th^  wer^  beyond  the  in- 
formation th^  were  parties  from  Detroit. 
The  court  found  plaintiff  never  bad  inter- 
views with  nor  made  any  r^oesentationa  to 
those  new  stockholders.  In  the  Ten  Kyck 
Oase,  where  offwed  testimony  as  to  ui  In- 
nocent Investment  company  being  deceived 
and  defrauded  by  plaintiff  was*  excluded, 
this  court  said*. 

"If  plaintUTs  position  as  a  director,  and 
what  he  has  done  and  represented  to  the  In- 
vestment company,  estop  him  from  asserting 
any  claim  against  the  corporation,  such  es- 
toppel cannot  be  set  np  as  a  defense  hi  an 
at^n  at  law  against  the  corporation,  by  it  or 
the  investment  company." 

As  before  noted,  this  is  not  an  action  by 
one  of  the  claimed  deceived  new  atoclcholders 
against  defendant  for  losses  resulting  tram 
bnyli^  Its  stock  relying  on  a  false  report  by 
it  to  the  secretary  of  stato  of  Its  financial  con- 
dlUtm,  nor  against  plaintiff  himsdf  for  mls- 
repreaentatioiui  which  induced  a  losing  in- 
vestment Ndther  Is  there  any  testimony  in 
this  record  that  any  ot  the  new  8to<Ahold- 
ers,  or  their  auditor  who  examined  defend- 
ant's books,  ever  had  any  communication 
with  plaintiff  or  saw  defendant's  rc^iorts  b»- 
fore  they  purdiased,  or  that  any  purchase 
was  induced  by  reliance  Oiereon. 

We  find  It  unnecessary  to  discuss  the  au- 
fhoritlea  dted  tor  defendant  fnun  other  Ju- 
risdictions. Upon  this  record  and  under  our 
own  decisions  the  conelusicm  is  reached  that 
Che  evidence  supports  the  findings  and  Judg- 
ment of  the  trial  court 

The  Judgm^  Is  Hierofore  afllrmed. 
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PEOPLE  V.  LOWREY.    (No.  153.) 

(Supreme  Coart  of  Michigao.    Feb.  8,  1022.) 

I.  Larceny  «=368(f)— Refusing  to  direot  v«r- 
dlct  for  defendant  held  proper. 

Id  a  larceny  proBecution,  denial  of  defend* 
ant'B  motion  for  a  directed  verdict  on  the 
ground  that  he  had  not  been  connected  with  the 
transaction  held  proper  in  view  of  the  evi- 
dence. 

Z.  Criminal  law  «=>72l  (5)— Praseoating  attor- 
■qr'a  statement  heli  not  vIolatloB  cT  atatutft 
forbidding  commnrt  oa  defendants  failure  to 
testify. 

In  a  proBecntion  for  larceny,  a  prosecut- 
ing attomey'i  statomeot  in  argument  that  the 
facts  related  by  state's  witness  "stand  abaolute, 
uncontradicted,  and  undisputed,"  held  not  to  re- 
quire reTersol  because  of  Comp.  Laws  1315,  S 
12552,  forbidding  reference  or  comment  upon 
defendant's  failure  to  testify  In  his  own  behalf. 

Error  to  Recorders'  Court  of  Detroit; 
Keldan,  Judge. 

Bfartin  Lowney  wu  convicted  of  larcoiy, 
and  he  brings  errw.  AtSnned. 

Argued  before  FELLOWS,  O.  J.,  and 
STEKKE,  MOORE.  WIEST,  STONE, 
CLARK,  BIRD,  and  SHABPB,  JJ. 

Ring  ft  Kelly  and  Cbarlea  Bo^xnron^,  all 
of  Detroit,  for  appellant. 

Merlin  L.  Wiley,  Atty.  Gen.,  and  Paul  W. 
Voorhiea.  Pros.  Atty.,  and  John  V.  Brennan, 
Asst  Pros.  Atty.,  both  of  Detroit,  for  the 
People. 

MOORE,  J.  An  information  was  filed 
charging  the  respondent  with  having  "on 
the  23d  day  of  March  in  A.  D.  1921,  at  the 
said  city  of  Detroit  forty-three  dollars  in 
lawful  money  of  the  United  States  of  Ameri- 
ca, and  one  pocketbook,  all  of  the  total  value 
of  forty-three  dollars  and  fifty  cents  of  the 
personal  property,  goods  and  chattels  of 
Bloglo  TrandoCC  from, the  person  of  the  said 
Bloglo  Trandoff  then  and  there  being  found, 
did  feloniously  steal,  take  and  carry  away; 
contrary  to  tlie  form  of  the  statute,"  etc. 
The  case  was  tried  before  a  jury,  and  re- 
spondent wns  convicted. ,  The  cose  la  brought 
here  by  writ  of  error. 

[t]  It  is  the  claim  of  respondent  that  no 
esse  was  made  apiilnst  him  because  he  was 
not  connected  by  the  evidence  with  the  trans- 
action. The  people  reply  to  that  contention 
by  quoting  some  of  the  teetimraiy,  as  fol- 
lows: 

"I  was  on  Michigan  avenue  to  catch  a  street  I 
car  to  go  to  my  house,  and  a  fellow  came  be-  I 
hind  me  and  took  my  pocketbook.    My  pocket-  I 


(Micb. 

book  was  in  my  back  poc&ct,  in  nj  hip  pocket, 
the  left  one.   •   •  ♦ 

"Q.  Would  you  know  the  man  that  took  your 
money  and  pocketbook  if  you  saw  him?  A. 
I  catch  bim. 

"Q.  Where  is  heT  le  the  man  in  the  court- 
room now  that  took  your  pocketbook?  A.  I 
think  this  is  the  man.   •  •  • 

"Q.  Is  the  man  in  the  courtroom  that  took 
your  pocketbook?   You  told  me  you  saw  some- 
body tako  your  pocketbook?    A.  Tea,  sir. 
'  "Q.  Who  took  It?   A.   There  is  the  man  <ln- 
dicating  defendant). 

"Q.  This  man  sitting  over  there  (indicatiifg 
defendant)?  A.  Yea.  *  *  *  I  new  that 
pocketbook  after  it  disappeared  from  my  pock- 
et in  the  hand  of  that  man.  •  *  • 
.  "Q.  You  felt  somebody  take  it  out?  A.  Yes. 
"Q.  Where  did  you  see  it  next?  A.  A  fellow 
came  and  take  my  pocketbook  and  run  In  tbe 
street. 

"Q.  Which  man?  A.  I  forget  tbe  name. 
"Q.  Which  man  did  you  see  ran?    A.  This 
man  (indicating  defendant). 

"Q.  Did  you  ever  see  this  nan  bare  this 
pocketbook?   A.  Tea,  In  Ua  hand." 

The  trial  court  was  right  in  drying  a 
motion  for  a  directed  verdict  in  faTor  of  the 
respondent.  People  v.  Lay,  193  Mich.  17, 1S8 
N.  W.  299,  I/.  K.  A.  igiTB,  608. 

[2]  In  his  argument  the  attorney  for  the 
people  BBid,  in  part : 

"That  is  the  case,  gentlemen  of  the  Jary. 

Tn  a  broken  tongue  the  complaining  witness 
tells  you  a  Btraigbt,  frank,  forward  story,  and 
I  call  your  attention  to  this,  gentlemen  of  tbe 
jury,  that  the  facts  that  be  has  related  in  this 
case  stand  absolute,  ancontradicted,  and  un- 
disputed." 

Thia  la  said  to  be  in  Ti6latlon  at  section 
12552  of  the  Compiled  Laws  of  1019,  which 

reads: 

"That  a  defendant  in  any  criminal  ease  or 
proceeding  shall  only  at  his  own  request  be 
deemed  a  competent  witness,  and  his  neglect  to 
testify  shall  not  create  any  presumption  againat 
him.  nor  shall  the  court  permit  any  reference 
or  comment  to  be  made  to  or  upon  aucb  neg- 
lect." 

Counsel  cite  People  v.  Evans,  72  Mich.  367, 
40  N.  W.  473;  People  v.  Payne,  131  Mich. 
47-1,  91  N.  W.  739 ;  People  v.  Hammond,  132 
Mich.  422,  93  N.  W.  10S4 ;  People  v.  Cahill, 
147  Mich.  201,  110  N.  W.  520;  People  v. 
Mitchell,  164  Mich.  583,  129  N.  W.  698; 
People  V.  Peterson,  108  Mich.  10,  131  N.  W. 
153;  People  v.  Lay,  193  Mich.  17,  159  N.  W. 
299,  L.  R.  A.  1917B,  60S;  People  v.  Schaltz, 
210  Mich.  297,  178  N.  W.  89. 

A  reference  to  those  cases  will  show  each 
of  them  easily  distinguishable  from  the  In- 
I  stant  case.    All  of  the  alleged  errors  have 
I  been  examined.  We  find  no  reversible  error. 
I    The  Judgment  Is  atllrmed. 


186  NO&THWESTEBN  UKPOBTEB 
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SMITH'V.  PEETS.    (No.  50.) 
(Sapreme  Court  of  Michigan.   Feb.  8,  1922.) 


Carriers  «=93t8<4),  346(2)~EvId«nce  held  by 
divided  court  to  sustain  dlreoted  venHct  b»* 
cause  no  actionable  negllgenoe  was  shown, 
and  Injnred  passeager  was  oontrlbutorlly  neg- 
llgenoe as  matter  of  law. 
In  an  action  b;  a  pRSsenger  for  hire  in  an 
aato.mobile  against  the  driver  for  personal  In- 
juries sustained  when  the  aatomobile  turned 
over  while  it  was  bdnc  driven  by.  plaintiira 
niece,  who  waa  inezperi^eed,  and  who  was 
permitted  to  drive  the  car  over  plaintilTs  pro- 
test evidence  AeM  to  sustain  a  motion  for  a 
directed  verdict  because  no  actionable  negli- 
gence was  sliown,'  and  plaintiff  was  contribu- 
torilr  neflifcnt  as  a  matter  of  law.  (Affirmed 
by  divided  court) 

Error  to  Circuit  Court.  Muslttsoa  Goon- 
ty;  John  Yandorwerp,  Judge. 

Action  by  Florence  Smith  agalnat  Sylves- 
ter Peets.  Judgment  for  defendant  on  di- 
rected verdict,  and  plaintiff  brings  error.  Af- 
firmed  by  evenly  divided  coort 

Argued  before  FBLLOWS,  a  J.,  and 
STEBRE,  MOOBB,  WIE8T,  STONE, 
GLARE,  BIRD,  and  SHARPS,  Z3. 

Ueorge  C.  Bzown,  of  Orand  Baj^da,  for  ap- 
pellant 

Wm.  J.  Brauatrom,  of  Fremont  and 
Charles  B.  Cross,  of  Muskegon,  for  appellee. 

CI«ARK,  J.  In  defendanfe  automobUe 
plaintiff  was  a  imssenger  for  hire.  With  iier 
In  the  rear  seat  was  her  niece,  Phoebe  Dav- 
is. IS  years  of  age,  and  without  experience 
In  driving  automobiles.  Mr.  Franston  rode 
with  defendant  In  the  front  seat.  During 
the  trip  Phoebe  wanted  to  drive  the  car. 
Defendant  consenting,  stopped  the  car. 
Franston  and  Phoebe  got  out.  Phoebe  took 
the  driver's  seat,  defendant  sitting  beside 
her.  Franston  sat  with  plaintiff.  Of  this 
plaintiff  testified: 

"Q.  Did  you  know  at  that  time  that  Phoebe 
Davis  had  never  driven  a  car?  A.  Why,  not 
to  my  knowledge;  I  never  had. 

"Q.  She  never  bad  driven  a  ear  to  yooi 
knowledge?   A.  No,  air. 

"Q.  You  never  saw  her  have  hold  of  a  wheel? 
A.  No,  sir. 

"Q.  "What  did  you  say  at  that  time  when  they 
stopped  the  car  and  she  got  out?  A.  I  said 
If  she  drove  the  car  I  would  walk. 

"Q.  What  else  did  you  say?  A.  I  said  she 
would  have  us  all  killed. 

"Q.  And  you  really  believed  that  did  you? 
A.  I  thought  flometbing  about  it  or  I  wouldn't 
have  said  that  because  she  was  inexperienced. 

"Q.  And  you  knew  she  wae  inexperienced? 
A.  I  knew  she  was.    She  was  Just  a  young  kid. 

**Q.  Ton  knew  she  bad  never  driven  a  car 
before?  A.  No,  air. 

At  least  yon  had  never  seen  her  drive  a 
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car?  A.  I  had  never  seen  her  drive  a  ear;  no, 
sir.  Her  father  did  not  have  a  ear.  nor  any  o( 
her  people. 

"Q.  Yon  didn't  get  out  and  walk,  did  you? 
A.  No. 

"Q.  Tou  atuck  by  the  hind  seat  didn't  you? 
A.  Yes,  sir." 

"She  took  hold  of  the  wheel  and  we  proceed- 
ed. We  hadn't  gone  very  far  until  she  tipped 
us  over,  about  three  Modi*  as  near  as  I  can 
imagine." 


Plaintiff  was  injured.  Of  the  cause  of  the 
accident  plaintiff  expi-essed  the  opinion  that 
"sbe  turned  out  too  far,"  and  said: 

"She  turned  back  into  the  road  again  to  pass 
this  large  car  and  she  turned  out  again  and 
back  into  the  road,  and  when  she  turned  back 
into  the  roul  the  second  time  the  car  over- 
turned." 

Defradant's  negligence  was  said  to  be  the 
permitting  the  girl.  Inexperienced  In  driving, 
to  drive  the  automobile.  Wlien  plaintiff 
rested,  counsel  tor  defendant  made  a  motion 
for  a  directed  verdict  on  the  groond  that 
DO  actionable  Diligence  had  been  shown, 
and  that,  in  any  event,  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of 
law.  A  verdict  was  directed,  and  jtidgmait 
for  dtf aidant  entered.  TbiB,  plaintiff  says, 
was  error. 

The  record  and  the  testimony  quoted  show 
that  just  titter  passing  another  automobile 
and  tarnlng  back  into  the  road,  and  while 
the  girl,  sold  to  be  without  ezperlence  in 
drivii^.  was  driving,  an  accident  happened, 
but  they  do  not  show  that  the  driving  of  the 
girl,  so  permitted  by  defendant  was  the 
proximate  cause  of  plaintiff's  Injury — do  not 
bring  the  cause  of  the  accident  out  of  tbe 
realm  of  conjectnra  Defendant's  liability 
may  not  be  assumed  merely  because  an  ao> 
cldent  happened  while  this  girl  was  driving. 
No  presumption  of  negligence  is  raised  by 
the  mere  happralng  of  an  acddent  or  proof 
of  Injury  resulting  therefrom.  Massachu- 
setts Bonding  A  Insurance  Co.  v.  Park,  197 
Mich.  142,  163  N.  W.  891;  Burghardt  v.  De- 
troit United  Railway,  206  Mich.  645,  173  N. 
W.  360,  5  A.  L.  B.  1333. 

It  la  said  that  def^dant  made  the  state- 
ment that  he  was  at  fault  for  letting  tbe 
girl  drive  the  car.  But  this  is  an  admission 
of  a  rule  of  law  which  tbe  court  is  not  bound 
to  accept  if  satisfied  that  no  right  of  action 
appears.  See.  Detroit  v.  Bedunan,  34  Mich. 
I2fi,  22  Am.  Rep.  007. 

Rulings  as  to  admission  of  evidence  are 
questioned,  but  we  find  no  reveraible  error. 

Judgment  affirmed. 

FELLOWS,  C.  J.,  and  STONE  and 
SHARPE,  JJ.,  concurred  with  CI*ARK,  J. 

MOORE,  J.  I  do  not  agree  with  tte  oca* 
elusion  reached  by  Justice  OLABK.  It  la 
donbtiess  true  Uiat  tbe  modera  aotomoUle 
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Is  one  of  tbe  moBt  wonderful  and  useful  in- 
ventloQB  of  tbe  age.  No  one  agency  has  bo 
oontnbuted  to  the  pleasure  and  Injoyment  of 
so  many  people.  In  the  hands  of  a  competent, 
experienced  driver  it  can  be  relied  upon  ordi- 
narily to  go  where  the  driver  wants  It  to  go. 
It  will  not  get  frightened  and  shy.  When  in 
good  order  It  will  not  balk  and  refuse  to  go. 
It  will  not  back  unless  the  driver  desires  it 
to  do  so.  Its  speed  can  be  absolutely  con- 
trolled when  It  is  In  good  condition.  It  can 
be  slowed  down  so  as  to  accommodate  itself  to 
the  exigencies  of  travel.  It  can  be  relied  ui>- 
on  to  travel  rapidly  when  that  Is  a  desirable 
thing  to  do.  On  the  other  hand,  the  immense 
power  which  may  developed  under  the  hood 
of  the  automobile  makes  It  in  the  hands  of  a 
reckless  driver  a  very  dangerous  machine.  It 
is  nearly  as  dangerous  in  tbe  hands  of  an 
inexperienced  person  as  when  driven  by  a 
reckless  driver.  One  cannot  read  his  morn- 
ing paper  thoroughly  without  being  impressed 
by  tbe  number  of  people  who  are  daily 
maimed  for  life,  or  who  are  ushered  out  of 
this  life  into  tbe  next  because  of  the  Im- 
proi>er  use  of  tbeae  luwerful  machines.  It 
is  prcAable  that  more  serious  injuries  and 
deaths  are  caused  by  the  reckless  and  incom- 
petent use  of  automobiles  and  automobile 
trucks  than  by  all  other  accidents  combined. 
It  ought  to  go  without  saying  that,  when  tbe 
owner  of  an  automobile  carrying  a  passenger 
for  hire  turns  the  driving  of  the  machine 
over  to  one  who  has  never  driven  an  automo- 
bile, the  very  height  of  negligence  is  shown. 
See  Berry  on  Automobiles  (3d  Ed.)  pp.  15,  16, 
and  17 ;  People  v.  Rosenbelmer,  209  N.  Y.  at 
page  121,  102  N.  B.  630,  46  Li  R.  A.  (N.  S.) 

Ann.  Cas.  1915A,  161 ;  Lauson  t.  Fond 
du  Lac  141  Wis.  at  page  59,  123  N.  W.  629, 
25  L.  R.  A.  (N.  S.)  40,  135  Am.  St  Rep.  30; 
Scott  V.  O'Leary,  157  Iowa,  at  page  230,  138 
N.  W.  512;  Savoy  v.  ilcLeod,  111  Me.  234, 
88  Atl,  721,  48  h.  R.  A.  (N.  S.>  971;  Schoepper 
T.  Hancock  Chemical  Co.,  113  Mich,  at  p.  586, 
71  N.  W.  3081 ;  Woods  v.  Chalmers  Motor  Co.. 
207  Mich,  at  p.  600,  175  N.  W.  449.  When 
under  these  circumstances  tbe  machine  with- 
in three  blocks  leaves  the  road  twice,  and 
finally  turns  turtle,  It  la  nfot  difficult  to  trace 
the  effect  back  to  tbe  canoe,  to  wit,  the  in- 
eiperlenced  driver. 

We  now  come  to  the  other  question.  Was 
the  plaintiff,  who  had  agreed  to  pay  tbe  de- 
fendant $1.50  for  a  ride  to  Grand  Rapids, 
guilty  of  contributory  negligence  as  a  matter 
of  law  because  she  did  not  leave  the  machine? 
She  was  27  miles  from  home.  She  was  5 
miles  from  her  destination.  Should  sbe  get 
out  and  walk,  or  might  she  assume  that,  as  the 
owner  of  tbe  machine  had  be<»i  warned  of  the 
inexperience  of  the  girl,  that  he  would  heed 
the  warning,  or  that  be  would  sit  by  the  side 
of  her  with  his  hands  on  the  wheti  so  that 
tbe  antomoUle  would  not  cet  out  of  her  con- 


trol? I  think  tbe  question  of  the  negUg«ice 
of  the  owner  of  the  machine  was  for  the  Jnry. 
I  also  think  the  question  of  contributory  neg- 
ligence was  for  the  jury.  In  my  opinion,  the 
judgment  should  be  revised,  and  a  new  trial 
ordered,  with  costs  in  favor  of  the  plaintiff. 

BIRD,  STESiKE,  and  WIEST,  JJ..  con- 
curred with  MOOKB,  J. 


MILEY  at  al.  v.  GRAND  TRAVERSE 
CIRCUIT  JUDGE. 

SAME  V.  JOHNSON  «t  al. 

(NOS.  487,  488.) 

(Supreme  Court  of  Michigan.  Feb.  8,  1922.) 

1.  ExcepllORs,  bill  of  «=940(4)— Tims  for  s«t- 
tllsg  osnnot  be  extMMd  by  application  mads 
after  20  days  fron  Jadf meat  or  new  trW. 

Under  Comp.  Laws  1916,  S  12634,  requiring 
trill  of  exceptions  to  be  aetUed  within  20  days 
from  tbe  time  of  Jodcmeut,  or  denial  of  a  mo- 
tion for  new  trial,  except  on  tbe  stenogra- 
pher's certificate  that  a  tranacript  bad  been  or- 
dered and  wonld  be  fumisbed  as  soon  as  possi- 
ble, and  circnit  conrt  rule  No.  66,  providing 
for  the  granting  of  further  time,  not  exceeding 
60  days,  except  for  good  cause  shown,  io  ab- 
seoce  of  extension  beyond  the  first  20-day 
period,  tbe  court  has  no  power  thereafter  to 
extend  time  for  settlement 

2.  Exceptions.  bXI  of  <8=340(5)  —  Illness  of 
counsel  may  aathorizs  extension  of  time,  but 
oannet  excuse  failure  to  comply  with  statste 
and  rule. 

lUneas  of  counsel,  if  seasonably  brought  to 
the  court's  attention,  may  authorize  an  exten- 
sion of  time  to  settle  hia  bill  of  exceptions,  but 
cannot  excuse  failora  to  comply  with  tbe  stat- 
nte  and  rule. 

3.  Appeal  and  error  i8s»559— On  tho  dltnisanl 
of  t  bill  of  exooptlons,  the  writ  need  not  bo 

dismissed. 

Supreme  Court  rule  11  (68  N.  W.  vi)  re- 
lates to  errors  appearing  of  record,  and  not  to 
errors  requiring  a  bill  of  exceptions  to  get  the 
same  before  the  court,  and  where  the  biD  must 
be  stricken,  because  not  settled  within  time, 
the  writ  of  error  need  not  be  dismissed,  bat 
tbe  defendant  may  be  left  to  nae  it  an  be  can 
without  tbe  bill  of  exceptions. 

4.  Mandamus  «=»3(ll)— Not  granted  to  direct 
Judge  to  strike  from  flies  bill  of  exooptlons, 
which  has  ooms  to  the  Supremo  Coirt  and 
may  be  stricken  by  it. 

A  bill  of  exceptions  having  come  to  tbe 
Supreme  Court  on  a  writ  of  error,  there  is  no 
occasion  to  grant  a  writ  of  mandamus  sought 
directing  the  circuit  court  judge  to  stxike  the 
same  from  the  files.  ■ 

Action  by  Dale  J.  MUey  and  another 
against  Guy  McEevitt  Johnson  and  another. 
There  was  a  Judgment  .for  the  iriaintiff 
agalnrt  fbo  deCendant  Jobason,  and  all  pro- 
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ceedlngs  were  ordered  stayed  for  80  days  on 
Sling  of  a  statutory  bond,  wtalcb  was  not 
Gled,  and  def«idant  appeals.  On  motion  of 
the  plalntlfits  for  a  writ  of  mandamus  direct- 
ing Frederick  W,  Mayne,  Circuit  Judge  of 
Grand  Traverse  County,  to  strike  the  bill  of 
exceptions  from  the  files,  and  on  motion  of 
plaintiffs  against  the  defendants  to  dismiss 
the  case  and  strike  the  bill  of  exceptions 
from  the  files  of  this  court.  Writ  of  man- 
damns  denied ;  motion  to  strike  bill  of  ^cep- 
tlons  panted. 

Argued  before  FELLOWS,  0.  J.,  and 
WIEST,  STONE,  CLARK,  BIRD,  SHARPE, 
MOOBE,  and  STEERB,  JJ. 

Farm  G.  Gilbert,  of  Traverse  City,  for 
plaintiffs. 

Douglas,  Eaman,  Barbour  &  Rogers,  of  De- 
troit, for  respondent 

WlfJST,  J.  The  motions  present  the  qaes- 
tlon  of  the  right  of  the  circuit  Judge  to 
settle  a  bill  of  exceptions,  against  objection, 
seven  months  after  motion  for  a  new  trial 
had  been  denied,  and  without  any  order  hav- 
ing beat  made  ext«)dlng  the  time. 

The  record  shows  that  Judgment  was  en- 
tmd  February  18,  1921,  against  defendant 
Jidmson,  and  at  that  time  all  proceedings 
were  ordered  stayed  for  a  period  of  80  days 
upon  the.  filing  of  a  statutory  bond  within 
20  days.  No  bond  Was  filed  and  no  further 
order  made,  except  denial  of  a  new  trial  on 
March  10. 1921.  It  appears  that,  on  or  abont 
May  15,  1921,  a  proposed  bill  of  exceptions, 
with  a  transcript  of  the  testimony,  was 
served  upon  the  attorney  for  plaintiffs,  with- 
out any  notice  of  time  of  settlement,  but  with 
a  verbal  Interrogation  as  to  whether  amend- 
ments would  be  proposed. 

At  that  time  plaintiffs'  attorney  claims  he 
Informed  defendant's  attorneys  that  they 
were  without  the  right  of  appeal  and  not  in 
a  position  to  review  the  case.  Matters  rest- 
ed  there  until  October  10,  1921,  when  a  pro- 
posed bill  of  exceptions  was  served  upon 
plaintiffs'  attorney,  and  noticed  for  settle- 
m«it  on  October  17,  1921.  Objections  were 
duly  filed,  and  a  motion  made  to  strike  tha 
proposed  bill  of  exceptions  from  the  files. 
The  drcult  Judge  overruled  the  objections 
and  dented  the  motion,  and  signed  the  bill 
of  exccptlms,  holding  that: 

"The  defendants,  mider  the  statutes  of  this 
state,  bare  the  right  to  settle  a  bill  of  ezcep- 
tioDA  at  any  time  within  one  year  after  date  of 
Judgment  without  any  formal  extension  of  time 
and  without  cause  shown." 

In  motion  No.  487  we  are  asked  to  issue 
the  writ  of  mandamus  directing  the  <^rcult 
Judge  to  strike  the  bill  of  exceptions  from 
the  files,  and  In  motion  No.  488  (the  record 
iKlng  here  on  writ  of  error)  to  dismiss  the 
case  and  strike  the  bill  of  exceptions  from 
the  files  of  this  court. 

Defendant's  couna^  seek  to  excuse  the  de- 


lay and  want  of  order  extending  time  by  a 
showing  of  the  Illness  of  the  attorney  having 
the  matter  In  charge.  The  principal  ques- 
tion presentttd  by  twtti  motions  Is  to  be  de- 
termined upon  a  consideration  of  the  statute 
and  rules  of  the  court  relating  to  bills  of  ex- 
ceptions. 

[1]  The  statute  (section  12634,  O.  L.  1916) 
provides,  in  substance,  that  no  more  than  20 
days  from  the  time  of  Judgment,  or  denial  of 
motlMi  for  a  new  trial,  shall  be  allowed  for 
the  purpose  of  settling  a  bill  of  exceptions, 
except  upon  the  stenographer's  certificate 
that  a  transcript  of  the  testimony  has  been 
ordered  and  will  be  furnished  as  soon  as  pos- 
sible. No  extension  of  time  at  all  was 
granted  In  this  case. 

Circuit  court  rule  No,  06  provides.  In  sub- 
stance, that  the  party  desiring  to  settle  a 
bill  of  exceptions  diall  have  20  days  after 
entry  of  Judgment  in  which  to  do  so,  but  the 
court  may  grant  further  time,  bnt  not  more 
than  60  days  further  time  can  be  granted, 
"except  fi>r  good  cause  shown  by  affidavit  <m 
special  motion  attsr  notice  to  the  adverse 
party,  or  <ni  the  written  stipulation  of  the 
parties."  The  effect  of  the  statute  and  rule 
is  to  require  no  order  for  tlie  first  20  days, 
the  certiflcate  of  the  stenographer  and  an 
order  for  the  next  60  days,  and  good  cause 
shown  upon  special  motion  with  notice  or 
written  stipulation  for  any  order  for  further 
time;  No  order  having  been  made  exteutling 
the  time  beyond  the  20-day  period,  service  of 
the  proposed  bill  of  exceptions  on  BAay  ISth, 
without  notice  of  time  for  settlwnent  there- 
of, was  a  mere  nullity,  and  the  trial  judge 
had  no  power,  then  or  later,  to  settle  and 
sign  the  bill  of  exceptions. 

[2]  Illness  of  counsel,  if  seasonably  brought 
to  the  attention  of  the  court,  may  authorize 
an  extension  of  time,  but  caxmot  excuse  fail- 
ure to  comply  with  the  statute  and  rule  men- 
tioned. It  will  be  found  upon  an  examina- 
tion of  the  cases  that.  If  the  time  is  extended 
by  order  of  the  court  bej-ond  the  20-day  pe- 
riod, there  is  power  to  grant  further  exten- 
^on  and  a  discretion  to  settle  and  sign  a  blU 
of  exceptions,  even  after  ordered  time  has 
expired ;  but  If  there  has  been  no  extension 
of  the  time  beyond  the  20-day  period  the 
power  to  settle  a  bill  of  exceptions  does  not 
exist  Boyne  GUy  Hardware  Oa  t.  Cbarle* 
volx  Circuit  Judge,  197  Mich.  874,  168  N.  W. 
892;  Brevoort  t.  Wayne  Circuit  Judge,  203 
Allch.  389, 109  N.  W.  224;  Gamble  t.  Oceana 
Circuit  Judge,  201  Mich.  410,  169  N.  W.  9S4. 

[3]  Defendant's  counsel  contend  that  the 
writ  of  error  ought  not  to  be  dismissed,  and 
the  case  should  stand,  if  the  bill  of  excep- 
tions is  stricken  from  the  files,  as  one  tmder 
Supreme  Court  rule  11,  where  no  bill  of  ex- 
cepllons  need  be  settled,  and  clnlm  that,  de- 
fendant's assignments  of  error  having  been 
returned  with  the  testimony,  the  defendant 
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is  In  a  pnltlOD  to  bave  Us  appeal  beard.  As 
anthorlty  tot  this  counsel  dte  Bogers  Sbo^ 
Co.  V.  Com,  16T  BUcb.  548.  122  N.  W.  183. 
Tbat  case  was  In  the  circuit  on  certiorari  to 
Justice  court,  and  tbe  testimony  refenred  to 
In  the  oplni<»  was  taben  In  justice  court 
and  a  part  of  the  record  in  the  case,  and  did 
not  fall  at  all  within  the  rule  relating  to 
bills  of  exception. 

McBride  T.  Rea  et  al.,  33  Mich.  347,  was  an 
appeal  of  a  chancery  case  to  be  heard  de 
novo  in  the  Supreme  Court.  In  King  t. 
Harrigan,  142  Mich.  477,  105  N.  W.  1120,  the 
testimony  was  that  of  a  garnishee  defendant 
and  a  part  of  the  record  in  the  circuit  court 
Supreme  CoTirt  rule  11  (68  N.  W.  vi)  relates 
to  errors  appearing  of  record,  and  not  to  er- 
rors requiring  a  bill  of  exertions  to  get 
the  same  before  the  court  We  have  con- 
cluded not  to  dismiss  the  writ  of  errot,  but 
to  leave  defaidant  to  such  use  as  be  can 
make  thereof  without  a  bill  of  exceptions. 

[4]  ^e  bill  of  exceptions  having  come  to 
this  court  upon  writ  of  error,  we  find  no  oc- 
casion to  grant  the  writ  of  mandamus  direct- 
ing the  circuit  Judge  to  strike  tbe  same  from 
the  files. 

The  motion  to  strike  tbe  Mil  of  exceptions 
from  the  files  of  this  court  is  granted,  with 
costs  against  def»idant  Johnstm. 


KOTTARI  St  al.  V.  EMPIRE  IRON  CASUAL- 
TY  CO.  et  al.  (No.  18.) 

(Supreme  Court  of  Michigan.  Feb.  8,  1922.) 

Master  and  servant  ^=>398  —  CompaRsatlOR 
dalm  by  noauthorlMd  attorney  held  suffl- 

dent. 

Where,  shortly  after  an  employee  was  kill- 
ed, an  attorney  made  claim  on  behalf  of  bis 
dependents  living  ia  a  foreign  country,  and 
the  employer  answered  tbe  claim  without  at- 
tacking its  sufficiency,  a  finding  by  the  Indus- 
trial Acddent  Board  that  the  claim  was  suffi- 
cient to  stop  the  running  of  limitations  will  be 
sustained,  though  the  authority  of  the  attorney 
who  made  the  daim  was  afterwards  repudiated 
by  the  attorney  in  fact  of  the  dependents. 

Clark,  J.,  and  FeHows,  O.  J.,  dissenting. 

Certiorari  to  the  Industrial  Accident 
Board. 

I'roceeding  under  the  Workmen's  Com- 
pensation Law  by  HUma  Kottari  and  others, 
as  dependents,  to  recover  compensation  for 
the  death  of  Nicoll  Kottari,  employee,  oppos- 
ed by  the  Empire  Iron  Casualty  Conipuny 
and  tbe  Fidelity  &  Casualty  Company  of  New 
Xotk.  Hie  "industrial  Accident  Board  award- 
ed compensation  to  tbe  claimant,  and  tbe 
oi)fH)seT&  bring  certlorarL  Affirmed. 


Arsoed  btfore  FEIXOWS,  C  J.,  and 
WIEST,  STONE,  OLABK,  BIBD,'  SHARPK. 

MOORE  and  STEEKE,  JJ. 

Cummins  A  Nichols,  of  Lansing,  for  ap- 
pellants. 

L.  A.  Lyon,  of  Iron  River,  for  appellees. 

^roORE,  J.  This  Is  certiorari  to  tbe  In- 
dustrial Accident  Board  to  review  tbelr  ac- 
tion in  making  an  award  to  claimants,  grow- 
ing out  of  the  death  of  Nicoll  Kottari,  which 
occurred  September  19,  1916.  The  accident 
was  reported  to  the  Industrial  Acddmt 
Board  October  14,  1916,  by  the  sup»intend- 
ent  of  the  mine,  in  whldi  r^Mrt  appear  tbe 
following  questions  and  answns: 

Place  of  Idrtb:  Finland. 

Single,  married,  widowed,  or  dlTorced;  Was 
supposed  to  be  single. 

Number  of  children  under  sixteen  years: 
Man  who  daims  to  be  his  brother-in-law  says 
there  is  one. 

Soon  after  the  accident  one  A.  W.  Jurms, 
an  attorney  at  Ishpeming,  Mich.,  took  up 
with  the  Fidelity  &  Casualty  Company  the 
matter  of  compensation  for  the  death  of 
Kottari,  making  the  dalm  that  there  were 
a  wife  and  cblld  dependent  upon  him.  living 
in  Finland.  The  recwd  does  not  disclose 
that  a  more  formal  dalm  was  made  nntU 
Marcb  81,  1917. 

Ibe  deposition  of  Mr.  Jurma  was  taken. 
In  it  appear  tbe  followlDg  qnesttons  and 
answws: 

"Q.  Can  yon  state  at  whose  request  this  let- 
ter was  written?  A.  I  cannot  I  don't  remem- 
ber who  the  party  was  who  came  In,  but  no 
doubt  somebody  did  ask  me  to  write  it.   *   *  * 

"Q.  State  fully  your  best  recollection  of  tbe 
drcnmstances  in  connection  with  tiie  writing 
of  that  letter,  as  to  who  requested  you  to 
write  it  and  why  yon  did  prepare  it  A.  I  can 
answer  this  only  in  a  general  way.  When  a 
person  comes  to  my  office  in  these  matters, 
and  if  he  is  not  dosely  and  vitally  Interested  in 
tbe  deceased,  I  advise  him  to  file  a  daim  as  a 
precautionary  matter,  and  X  am  qidte  satisfied 
that  such  was  the  case  here.  I  never  make  or 
prepare  a  claim  in  any  case  witiioat  tbe  re- 
quest of  somebody. 

"Q.  Do  yon  remember  who  authorised  yon  to 
write  this  letter?  A.  I  do  not  acept  as  stated 
before.  •  •  • 

"Q.  At  the  time  the  first  letter  was  written, 
did  you  know  whether  or  not  Mr.  ^ttati  bad 
dependents  or  not?  A.  I  had  no  personal 
knowledge.  What  knowledge  I  might  bave  bad 
was  hearsay,  j^ven  to  me  as  attorney." 

At  the  trial  it  was  stipulated  certain  cor- 
respondence might  be  received.  We  quote 
part  of  the  stipulation: 

"It  is  further  hereby  stipulated  and  agreed 
thst  the  three  letters  hereto  attached,  address- 
ed to  'Claude  C.  Bitie,  Judge  of  Probata.  Iron 
Blver,  Michigan,'  signed  'R.  R.  FreemsBt*  one 
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of  vhlch  la  dated  October  11.  IfilT,  one  Sep* 
tember  14, 1917.  one  Julj  17, 1918.  and  the  let- 
ter hereto  attached  addressed  to  Mr.  COatule 
C.  Bitze,  Judge  ni  probate,  Iron  BlTer,  Michi- 
gan, signed  'W.  O.  FhillipB,  Examiner,*  and  dat- 


contentian      oounsd  Is  (we  quote  from  0ie 

brief): 

"In  the  last  analysis,  tlie  aitnation  resolTes 
itself  into  this:  A  claim  was  made,  informally. 


ed  July  15,  IW'S,  may  also  be  consideied  in  eyi- 1  "^j*^*'  ^«  insurance  company  recognized  as  a 
dence  on  the  hearing  of  said  claim  by  and  be-l^^^*""  ';»tbo"t Juinng  any  notice  that  _  the  per- 


fore  aaid  Industrial  Accident  Board,  Trith^the 
same  force  and  effect  as  if  said  letters  were  i 
formally  introduced  in  evidence  npon  said 
bearing,  the  genuineness  of  the  signatures  to 
said  letters  being  hereby  conceded,  and  that, 
at  the  time  said  letters  were  written,  said  B. 


son  making  the  claim  had  no  anthority  to  do 
it  When  it  received  such  notice,  it  then  de- 
nied liability  npon  the  ground  that  no  claim 
had  been  made  in  behalf  of  the  dependents.  We 
think  this  raises  sgoarely  /tire  question  of 
whether  or  not  a  dtim  made  by  a  pure  toI- 


R  Freeman  was  attorney  for  said  Insurer,  and  t  •  K^o^  claim  and  wffl  sustain  a  end- 


the  said  N.  a  Phillips,  at  the  time  the  letter 
signed  by  Us  name  was  written,  was  In  the  em- 
ployment of  said  Insnrer.  and  authorised  to 
write  said  letter." 

We  quote  sucb  of  the  correepondence  as 
we  tblnk  material: 

"Jos.  D.  OriflSn,  Examiner, 
313-18  Wells  Building, 
"Milwaukee.  Wis.,  October  14,  1916. 
■^ndnstrial  Accident  Board,  BeceiTed  Oct.  16. 
1916,  Lansing,  Michigan." 
"Industrial  Accident  Board,  Lansing,  Michi- 
gan—Oentlemen:  In  re  Empire  Iron  Company. 
Nieolal  Kodderi,  No.  1181.  Herewith  Indoeed 
please  find  report  of  eeddent  waa  fatal 

to  the  above-named  injured  employee,  and  I 
wish  to  call  your  attention  to  the  fact  that 
this  case  will  be  handled  through  tins  office. 
I  wish  also  to  advise  you  that  Attorney  Jnrma, 
of  lehpeming,  Michigan,  has  now  appeared  in 
this  case,  and  claims  that  the  deceased  had  a 
wife  and  one  child  living  in  Finland. 
"Tonra  Tery  truly." 

Deoember  11,  1916,  Mr.  Griffin  wrote: 

"Industrial  Accident  Board.  Lansing,  MIchi* 
gan— Gentlemen:  In  re  Empire  Iron  Company, 
Nicolai  Kodderi,  No.  1131.  Mr.  Eodderi  was 
killed  on  Septem^r  19,  1916.  while  in  the  em- 
ploy of  the  Empire  Iron  Ore  Company,  of  Pal- 
mer, Michigan.  Attorney  A.  W.  Jurma,  of  Xsb- 
peming,  Michigan,  presents  claim  to  depend- 
ency for  wife  and  child  in  Finland.  The  as- 
sured has  no  definite  knowledge  as  to  whether 
there  were  dependents  or  not.  John  W.  Elli- 
ott, undertaker  at  Negaanee,  Michigan,  has 
presented  to  our  aasnred  a  bill  for  $99.60,  and 
there  are  a  few  other  outstanding  bills  incur- 
red on  account  of  the  funeral.  We  are  ready 
■Bd  wflUiq;  to  pay  the  funeral  expenses" 

-Hud  Inqulied  if  an  anowance  would  be 
made  it  dependente  appeared.  Later  one 
Bantaabo  wrote  to  the  Industrial  Accident 
Board  a  letter  in  wlildi  appears  tbe  follow- 
ing: 

"I  want  it  to  be  made  known  that  tbe  widow 
bae  given  me  an  order  and  power  to  make  set- 
tlement In  this  .case;  also,  I  am  sure  tiiat 
Attorney  A.  W.  Jnrma.  of  Ishpeming,  has  nev- 
er  been  asked  by  dependents  to  look  after  their 
righta  In  this  case.** 

'An  amended  answer  was  then  filed,  it  be- 
ing contended,  if  Jurma  bad  no  autbority  to 
act,  that  defoidanta  were  not  liable  because 
no  claim  was  made  witbln  six  months.  Xhe 
186N.W^20 


ing  when  the  authority  of  the  man  making  It 
was  afterwards  repudiated  by  the  attorney  In 
fact  of  the  dependents." 

After  tbe  amended  answer  was  filed,  tlie 
following  letter  was  written: 

"January  22,  1918. 
"Hon.  Claude  C.  Bitze.  Judge  of  Probate, 
Iron  River,  Michigan— Dear  sir;  Be  Kottari 
V.  Empire  Iron  Company.  I  have  your  letter 
of  December  27tb  in  the  above  matter.  It 
has  not  been  answered  before,  due  to  the  fact 
that  I  have  been  in  Washington  on  work  eon- 
neeted  with  the  War  Dwartment  since  some 
time  before  Thanksgiving.  I  was  Just  ss  much 
surprised  as  yourself  to  learn  that  an  amend- 
ed answer  had  been  filed.  During  my  absence, 
Mr.  Griffin,  who  is  tbe  adjuster  for  the  Fidelity 
&  Casualty  Company  of  New  York,  called  at 
the  office  and  directed  my  assistant,  Mr.  Ben- 
dinger.  to  file  such  answer.  You  and  I  dis- 
cussed this  case  thoroughly,  and  the  only  ques- 
tion evidently  which  any  one  thought  was  in- 
volved was  that  of  the  dependency.  *  *  *  It 
seems  to  me  we  are  estopped  to  raise  a  de- 
fense of  anch  a  character  at  the  present  time, 
and  in  view  of  the  fact  that  within  the  statu- 
tory time  an  attempt  was  made  to  negotiate  the 
claim  by  paying  expenses,  certainly  we  had 
knowledge  of  the  making  of  a  claim,  and  the 
fact  that  we  answered  and  affirmatively  alleged 
the  payment  of  funeral .  expenses  shows  con- 
closively  that  we  recognized  the  making  of  the 
claim  on  behalf  of  the  applicant.  *  *  *  In 
any  event,  I  do  not  posaibly  see  how  tbe  de- 
fense set  up  in  tht  amendment  can  be  in  any 
way  helpful  to  ns  at  tlie  present  time;  but  I 
wast  you  to  know  that  I  knew  nothing  of  the 
filing  of  this  amendment  until  my  return  home. 
"Toots  very  truly.       B.  R.  Freeman." 

We  now  quote  from  tbe  findings  of  the  In- 
dustrial Accident  Board: 

"As  to  the  question  of  whether  or  not  elaim 
for  compensation  was  made  witbln  six  months, 
when  the  cause  was  heard  on  arbitration,  two 
letters  were  admitted  in  evidence  and  marked 
as  exhibits  by  the  deputy.  One  letter,  admitted 
as  evidence  and  marked  as  Exhibit  2  over  the 
initials  of  the  deputy,  is  a  letter  bearing  the 
date  of  January  22,  1916,  from  Bobert  R.  Free- 
man, of  Milwaukee,  Wisconsin,  and  addresaed 
to  Hon.  GIsnde  C  Bitae,  Judge  of  Probate.  Iron 
River,  Michigan.  Judge  Bitse  waa  at  that  time 
serving  as  attorney  for  <dalmants,  or  as  attor- 
ney for  Matt  Bantaaho,  who  held  power  of 
attorney  from  Mrs.  Kottari.  Mr.  Freeman  was 
attorney  for  the  reapondents,  and  it  is  con- 
ceded by  a  stipulation  In  the  file  of  the  case 
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that  letters  written  aa  early  aa  October  11« 
1917.  were  writteu  wbile  he  was  attorney  for 
the  insarera;  and  in  fact  it  appears  from  the 
files  that  be  was  at  that  time  the  attorney  in 
charge  of  the  case  in  behalf  of  respondents. 
•  •  « 

"In  the  letter  Mr.  Freeman  expressly  saya: 
'Certainly  we  had  knowledge  of  the  making  of 
the  claim.'  This  admission  on  the  part  of  Mr. 
Freeman,  the  attorney  (for  respondents,  in 
charge  of  the  case  from  an  early  date,  is  prima 
facie  evidence  that  claim  was  made.  No  proof 
has  been  introduced  on  the  part  of  respondents 
to  explain  tbis  statement,  or  to  show  that  it 
was  made  nnder  miaunderstanding  of  the  facts 
or  conditions.  There  is  no  affirmative  proof 
on  the  part  of  respondents  that  claim  was  not 
made.  There  being  evidence  that  claim  was 
properly  made,  and  no  testimony  to  rebut  it, 
we  have  no  alternative  but  to  r^  on  the  evi- 
dence before  us." 

We  have,  then,  a  case  where  a  man  was 
killed  under  such  drcumstancea  that,  if  he 
had  dependents,  th^  would  be  entitled  as  of 
course  to  compensation  under  the  Employers' 
Inability  Law,  Comp.  Laws  1915,  S|  5423- 
.^493.  The  superintendent  of  the  mine  knew 
of  this  death,  and  within  a  month  reported 
It  to  the  Industrial  Accident  Board,  with  the 
information  that  the  brother-in-law  of  the 
deceased  advised  him  there  was  one  child 
under  the  age  of  16  years.  October  14,  1916, 
only  a  little  over  a  month  after  the  death, 
Mr.  Griffin,  the  claim  examiner,  advised  the 
Industrial  Accident  Board  the  case  would  be 
handled  through  his  office,  and  that  he  had 
been  advised  by  Attorney  Jurma  that  the 
dead  man  had  a  vrlte  and  one  child  living  In 
Finland. 

An  original  answer  to  the  claim  was  filed, 
and  while  we  are  unable  to  find  it  in  the  re- 
turn, the  inference  Is  fair  from  the  language 
of  Mr.  Freeman,  the  attorney  for  defendants, 
in  bis  letter,  which  we  have  quoted,  that  it 
did  not  aver  that  the  claim  was  not  made  in 
time,  and  It  is  not  until  long  after  the  six 
months  has  expired  that  an  amended  answer 
is  filed,  in  which  for  the  first  time  the  ques- 
tion is  raised.  The  purp(»e  and  requisites  of 
a  claim  for  comitensatlou  have  been  consid- 
ered by  this  court  in  Purdy  v.  City  of  Sault 
Ste.  Marie,  188  Mich.  673,  155  N.  W.  597, 
Ann.  Cas.  1^7D,  881,  Matwiczuk  v.  American 
Car  &  Foimdry  Co.,  180  Mich.  449, 155  N.  W. 
412,  and  Shafer  t.  Parke  Davis  &  Co.,  102 
Mich,  at  page  580,  159  N.  W.  304.  While 
ncme  of  these  cases  is  on  all  fours  with  the 
instant  case,  what  was  aald  therein  requires 
this  case  upon  its  facts  to  be  affirmed. 

It  is  afllrmcd,  with  costs  to  the  claimant 

STEERB,  SHARPE,  WIEST,  STONE,  and 
BIItD,  JJ.,  concurred  with  MOORE,  J. 

CLARE.  J.  (dIssentlDS).  Kottari  was  kill- 
ed September  10,  1010.  A  formal  claim  for 


compensation  was  filed  by  Mr.  Jurma  April 
2,  1917,  more  thnn  six  months  after  the 
death.  But  letters  had  passed  betwem  Mr. 
Jurma  and  defendants  witbin  the  period  of 
six  months.  Assuming  that  In  such  letters 
there  was  language  sufficient  to  make  an  un- 
equivocal claim  of  compensation,  it  still  ap- 
pears that  Mr.  Jurma  had  no  authority  to 
act  for  the  dependents.  His  testimony  dis- 
closes no  authority,  and  the  statement  of 
Rantaafa<^  dependents'  attorney  in  fact,  that 
no  such  authority  was  given.  Is  not  disputed. 
The  defendants  recognized  Mr.  Jurma  as 
representing  the  dependents  until  shortly 
after  May  21,  1917,  when  Bantaaho  filed  bis 
power  ot  attorney. 

Mr.  Freeman's  opinions,  expressed  in  his 
letter  of  January  22,  1918,  quoted  by  Jus- 
tice MOORE,  as  to  estoppel,  and  as  to  the 
effect  of  recognizing  Mr.  Jurma  as  represent- 
ing the  dependents,  are  binding  upon  no  one. 
They  do  not  constitute  an  admission  by  de^ 
fendants  that  a  claim  for  compensation  was 
made  by  dependents  within  the  statutory 
time.  The  recognition  by  defradanta  <tf 
Mr.  Jurma  and  of  the  claim  for  compensa- 
tion made  by  him  was  upon  the  belief  that 
he  represented  the  dependents,  -which  belief 
later  proved  to  be  groundless.  Defmdants 
then  claimed  the  benefit  of  the  statute  of 
limitations,  contending  that  no  claim  for 
compensation  had  been  made  within  tbe  stat- 
utory period.  There  Is  no  evideace  to  refute 
such  contention. 

The  award  is  Tacated. 

FELLOWS,  C.  J.,  concurred  with  CLARK,  J. 


Is  re  TURNER'S  ESTATE. 
TURNER  V.  TURNER 

(No.  192.) 

(Supreme  Court  of  Micbigan.    Feb.  8,  1922.) 

1.  WJtnessm  «=»I46— Husband  not  Inoompetsit 
to  testify  to  contract  betwees  wife  aad  d«- 
oodent  for  nursing  and  care. 

Where  services  performed  by  a  married 
woman  in  nursing  and  caring  for  a  decedent 
were  services  of  tbe  character  usually  per- 
formed by  nurses,  and  not  such  as  are  usually 
performed  by  a  wife  in  her  husband's  household 
for  his  benefit,  the  husband  was  not  Incompe- 
tent to  testi^  to  a  contract  between  the  wife 
and  the  decedent  for  payment  for  anch  services. 

2.  Executors  and  administrator*  «S3256(7)-- 
Evidence  that  daim  allowed  by  comnilssloners 
without  sufficient  proof  not  admissible  on 
general  appeal. 

On  a  general  appeal  to  the  circuit  oonrt 
from  the  allowance  of  a  claim  against  an  estate 
by  commissioners,  evidence  offered  ,  to  show 
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tlwt  tba  claim  was  allowed  hj  the  commiBaioQ- 
era  witboDt  soffiaent  proof  waa  properly  ex- 
cluded, as  on  snch  appeal  the  case  is  tried  de 
□ovo,  and  the  only  issae  ia  the  liability  ot  the 
eatate. 

3.  Appeal  aid  error  «=>r033(5,  6)— Where 
oharge  full  a>d  favorable  to  defeadant,  he 
couid  not  oomplaln  thereof,  ar  of  the  refusal 
•f  requeeted  oharges. 

Where  the  general  charge  fully  covered  the 
law  applicable  to  the  case,  and  placed  on  plain- 
tiff a  greater  burden  than  was  required,  de- 
fendant could  not  complain  ot  the  charge,  or 
of  the  refoBEl  to  give  requesta  preferred. 

4.  New  trial  «=>97— Too  Ute  to  dalm  surprise, 
when  BO  auch  claim  made  when  plaintiff  made 
election. 

Where  on  the  trial  of  a  claim  against  a 
decedent's  estate  defendant's  counsel  asked  at 
the  beginning  of  the  case  that  plaintiff  be  re- 
paired to  elect  whether  she  would  seek  to  re- 
cover on  an  implied  contract  or  an  express 
one,  and  plaintiffs  counsel  promptly  elected  to 
rely  on  an  express  contract,  but  no  applica- 
tion tor  a  continuance  or  claim  of  sucpriEe  was 
then  made,  it  was  too  late  to  make  the  claim 
on  a  motion  for  a  new  trial  that  defendant  was 
sarpriMd  ty  plalntllf'a  dalm  trf  an  rapMsa 
contract 

Error  to  Circuit  Court,  Ingbam  Coiintr; 
CoUingwoocU  Judge. 

Proceedings  on  a  dalm  of  Cora  Turner 
against  the  estate  of  Eliza  M.  Turner,  de- 
ceased, contested  by  H.  Wesley  Turner  on 
behalf  of  the  estate.  Judgment  for  the 
claimant,  and  the  contestant  brings  error. 
Affirmed. 

Plalntltr,  Cora  Turner,  Is  the  wife  of  How- 
ard Turner.  He  and  H,  Wesley  Turner  are 
sons  of  decedent,  EUza  M.  Turner.  Mrs. 
Turner  was  a  long  time  resident  of  Lansing, 
and  died  In  September,  1019,  at  the  age  of 
84  years.  PlalntlCT  filed  a  claim  against  the 
estate  for  nursing  and  care  furnished  de- 
ceased during  her  lifetime  from  the  latter 
part  of  1914  until  her  death.  The  commis- 
sioners allowed  her  claim,  but  offset  some 
thousand  dollars  against  It.  Dr.  Frank  N. 
Turner,  a  relative  of  the  deceased,  was  the 
executor,  and  declined  to  appeal  from  the 
allowance.  A  general  appeal  was  taken  by 
Vj.  Wesley  Turner.  The  testimony  discloses 
that  Mrs.  Turner  was  an  invalid  for  many 
years  before  ber  death.  She  had  a  cancer- 
ous growth  on  her  face,  had  a  tubercular 
ulcer  on  her  left  leg.  raised  considerable 
phlegm  and  pus,  one  of  her  lungs  was  tuber- 
cular; she  had  attacks  of  diarrhea,  and  re- 
quired constant  care  and  attention.  The  tes- 
timony shows  without  dispute  that  plaintiff 
nursed  and  cared  for  deceased  during  the 
period  covered  by  the  claim  to  the  entire  sat- 
isfacttoi  of  deceased,  and  that  such  services 
were  reasonably  worth  $26  a  week.  Her 
claim  was  for  ¥15  a  week.  Dr.  Tum»  was 
decedent's  ph^cian.    Hla  testimony  nn- 


equivocally  establishes  an  express  ccmtract 
between  plaintiff  and  decedent  made  with 
the  approval  of.  plalntUTs  husband  for  the 
services  and  payment  tber^or.  He  Is  sup- 
ported by  the  testimony  of  platntiCTs  hus- 
band. This  testimony  discloses  that  there 
came  a  time  In  Mrs.  Turner's  life  when  by 
reason  of  her  afflicti<ms  she  required,  and  In 
all  human  probability  would  require  during 
the  balance  of  her  Ute,  constant  care  and  at- 
tention. Plaintiff  with  the  crasent  of  her 
huediand  agreed  to  furnish  that  care  and  at- 
tention and  deceased  agreed  to  pay  for  it. 
She  was  told  that  It  might  be  $25  a  we^. 
and  agreed  to  pay  that  amount.  The  case 
was  tried  and  submitted  to  the  Jury  solely  on 
the  theory  of  an  express  contract  The  jury 
found  with  the  plaintiff. 

Argued  before  FELLOWS.  0.  J.,  and 
WIEST,  STONE,  CLARK,  BIRD,  SHARPS, 
MOORE,  and  STEEBE,  JJ. 

T.  Rogera  Lyon,  of  jMstag,  for  appellant 
Frank  L.  Dodge  and  Leonard  B.  Oardnw, 
both  of  Lansing,  for  appellee. 

FELLOWS.  C.  J.  (after  stating  the  facts 
as  above).  [1]  Upon  the  authority  of  In  re 
De  Spelder's  Estate,  181  Mich.  153,  147  N.  W. 
SS&,  the  testimony  of  plaintiff's  husband  was 
properly  received  In  evidence.  The  services 
to  be  performed  by  plaintiff,  and  which  were 
performed  by  her,  were  her  personal  services 
of  the  character  usually  .performed  by 
nurses.  They  were  not  such  services  as  are 
usually  performed  by  the  wife  In  the  house- 
hold of  ber  husband  as  bis  helpmeet  and  for 
his  benefit  Nor  were  they  such  assistance  as 
may  be  given  in  case  of  temporary  Illness. 
They  covered  a  period  of  years  and  were  per- 
formed under  an  express  contract  made  di- 
rectly with  deceased  by  plaintiff.  Mr.  Jus- 
tice Utone,  who  wrote  the  opinion  In  the  case 
above  cited,  there  fully  reviews  the  authori- 
ties, and  we  need  not  go  over  them  again. 
It  was  not  error  to  admit  this  testimony. 

[2]  Defendant's  counsel  tailed  one  of  the 
commissioners,  and  sought  to  prove  that  the 
claim  was  not  established  before  the  com- 
missioners by  testimony.  Upon  objection  by 
plaintiff's  counsel,  this  was  excluded.  Error 
is  assigned  on  this  ruling,  and  much  space  is 
taken  In  the  brief  with  the  discussion  of  this 
question.  We  do  not  understand  that  there 
was  any  Irregularity  In  the  report  of  the 
commissioners.  The  appeal  was  a  general 
one.  Upon  such  appeal  the  case  was  tried 
de  novo,  and  the  issue,  and  the  only  issue, 
was  the  liability  of  the  estate.  What  the 
award  of  the  commissioners  was  or  upon 
what  they  based  their  award  were  not  ques- 
tions to  be  disposed  of  on  this  general  appeal 
from  their  allowance.  While  It  is  true  that 
the  daim  may  not  be  changed  on  appeal 
(Raub  V.  Nlsbett,  111  Mich.  38.  6d  M.  W.  77). 
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tbe  record  discloses  tbat  defendant's  counsel 
was  not  seeking  to  prove  tbat  plaintiff  bad 
changed  her  theory  of  the  case,  but  was  seek- 
ing  to  show  tbat  the  claim  bad  been  allowed 
without  sufficient  proof.  This  Issue  was  not 
triable  on  this  general  appeaL 

[S]  Several  requests  were  preferred  by  d^ 
fendant's  counsel.  Some  of  the  requests  con- 
talned  correct  rules  Intmnlngled  with  Incor- 
rect ones.  Tbe  trial  Judge  fully  covered  in 
bis  general  charge  the  law  applicable  fo  the 
case.  He  made  tbe  case  binge  entirely  upon 
the  question  of  whether  there  was  an  express 
contract.  WTille  be  might  with  propriety- 
have  told  the  Jury  that  if  they  found  there 
was  an  agreement  to  employ  plaintiff  and 
pay  her  what  the  services  were  reaswiably 
worth  she  could  recover  what  the  proofs 
showed  they  were  reasonably  worth  not  to 
exceed  the  amount  of  tbe  claim,  by  bis  charge 
he  put  a  greater  burden  upon  her  than  this. 
Indeed  tbe  charge  as  a  whole  was  much  more 
favorable  to  defendant  than  he  was  entitled 
to.  He  cannot  complain  of  it  or  the  refusal 
to  give  tbe  preferred  requests. 

[4]  A  motion  for  a  new  trial  was  made.  It 
was  sup[>orted  by  affidavits.  Counter  affida- 
vits were  filed,  raising  quite  definitely  ques- 
tions of  veracity.  The  trial  Judge  denied  the 
motion.  We  find  no  occasion  to  disturb  bis 
conclusion.  Tbe  overwhelming  weight  of  the 
evidence  was  with  the  plaintiff.  Defendant's 
counsel  claims  that  he  was  unprepared  to 
meet  the  claim  of  an  express  contract;  that 
he  had  be^  informed  the  plaintiff  would  re- 
ly on  an  implied  contract  This  was  denfed. 
Without  passing  on  the  credibility  of  the  af- 
fiants', It  will  suffice  to  say  that  at  the  very 
beginning  of  tbe  case  defendant's  counsel 
asked  tbat  plaintiff  be  required  to  elect 
whether  she  would  seek  to  recover  on  an  Im- 
plied coutract  or  an  express  one.  Plaintiff's 
counsel  promptly  elected  to  rely  on  an  ex- 
press contract.  No  application  for  continu- 
ance was  made,  nor  was  there  any  claim 
then  made  of  surprise,  and  the  trial  proceed- 
ed. It  Is  pretty  late  to  raise  tbe  question  for 
the  first  time  on  a  motion  for  a  new  trial. 
See  Johnson  t.  Dood,  181  Mich.  452,  81  N. 
W.  742. 

All  of  the  assignments  of  error  have  been 
•con^dered.   We  find  no  reversible  error. 
The  judgment  will  be  affirmed. 


I«  ra  SALSBURY.    (No.  359.) 
(Supreme  Court  of  Michigao.    Feb.  8,  1922.) 

I.  Attorney  »»4  oIlMt  «s36l--Coiirt  hu  In- 
hennt  power  to  relMtata  atloriiay. 

The  court  disbarring  an  attorney  has  io- 
■herent  power  to  reinstate  him. 


2.  Attorney  and  dfmrt  «=^r~ReiDstat»ni8it 
Invests  attoney  wltli  rifht  to  praotloo^  bat 
does  not  revoke  disbarneiit. 

To  reinstate  a  disbarred  attorney  means  to 
again  invest  him  with  the  right  to  practice,  and 
it  Is  not  a  revocation  of  tbe  order  of  diabai^ 
ment. 

3.  Attorney  and  client  «s»6l~Roln8tat«nent 
tfoes  not  relate  back  to  disbarment. 

Tbe.  reinstatement  of  a  disbarred  attorney 
does  not  relate  back  In  point  of  time  to  the 
disbarment,  but  merely  dothes  him  with  tbe 
rights,  daties,  and  obligations  of  an  attorney 
from  the  date  of  reinstatement. 

4.  Attorney  and  client  ®=o6l— Proper  remedy 
of  dlsbHired  attornoy  la  by  ajrplioatlon  for 
reinstatement. 

Where  a  disbarred  attorney  has  by  a  life  of 
rectitude  demonstrated  that  be  is  possessed  of 
moral  character  sufBdent  to  again  be  a  member 
of  tbe  bar,  his  only  remedy  is  by  application 
to  the  court  disbarring  him  for  reinstatement, 
and  not  by  application  for  readmlsslon  as  on 
application  and  examination  in  the  first  In- 
stance. 

5.  Attorney  an*  client  4b!>6I— DldMrnd  at- 
torney not  reinstated,  whOB  nonreeldont,  knt 

dlsbarmont  vaoated. 

Where  a  disbarred  attorney,  since  his  dis- 
barment, has  by  a  life  of  redstade  demonstrated 
that  he  is  possessed  of  moral  character  suffi- 
cient  to  again  be  a  member  of  the  bar,  but  he 
has  become  a  nonresident,  he  cannot  be  rein- 
stated, residence  being  a  necessary  qualifica- 
tion, but  the  order  of  disbarment  will  be  va- 
cated. 

Original  application  by  Lant  K.  Salsbury, 
a  disbarred  attorney,  for  reiutatemeiiL  Or- 
der of  dMunnent  vacated,  and  petition  for 
rdnstatonent  denied. 

Argued  before  FELLOWS,  O.  J,  and 
WIE^ST,  STONTi:,  CLARK,  BIBD,  SHABPE, 
MOORE,  and  STEBRE,  33. 

Charles  S.  Ward,  of  Grand  Bapldn^  for 

petition^:. 

WIEST.  J.  April  T.  1903,  petitioner  was 
disbarred  by  an  order  of  this  court  He  now 
petitions  the  court  to  reinstate  him,  and  al- 
leses  that  In  September,  he  became  a 

resident  of  the  city  of  Memphis,  in  the  state 
of  Tennessee,  where  be  has  been  since  that 
date,  and  Is  now,  engaged  In  business  other 
than  the  practice  of  law.  He  avers  good 
moral  character  and  full  expiation  of  the 
fault  and  offense  for  which  he  was  disbarred. 
Ue  also  states  that  be  does  not  expect  to  re- 
sume the  practice  of  law,  In  tlilB  state  or 
elsewh^e.  L'pon  the  filing  of  the  petition 
we  requested  the  State  Board  of  Law  Ex- 
aminers to  file  a  brief,  and  such  brief  has 
been  filed,  and  it  la  contended  therein  ttiat 
the  petitioner  cannot  be  reinstated  as  a  mem- 
ber of  the  Michigan  bar  until  be  has  com- 
plied with  the  statute  relative  to  admission 
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to  the  bar  in  the  first  instance,  dtlng  In  rtf 
Nnrton,  27  Mont.  182,  70  Pac.  610,  082. 

[14]  The  right  of  the  court  disbarring  an 
attorney  to  reinstate  him  is  Inborent  In  such 
conrt,  and  has  long  been  exerdaed.  To  rein- 
state a  disbarred  attorney  meau  to  again 
Invest  Urn  with  the  right  to  practice.  It  Is 
not  a  revocation  of  the  order  of  dlsbarmrat; 
neither  does  a  rdnstatemoit  relate  back  In 
point  of  time  to  the  dlsbarm^t,  bat  merely 
clothes  him  with  the  rights  and  duties  and 
obligations  of  an  attorney  from  the  date  of 
reinstat«nent. 

[4]  This  is  a  proceeding  ui^n  a  showing 
that,  since  such  disbarment,  the  petitioner 
has  by  a  life  of  rectitude  demonstrated  tliae 
ho  Is  possessed  of  moral  character  sufficient 
to  again  be  a  member  of  the  liar.  The  right 
to  reinstate  being  Inherent  in  the  coart,  we 
thinlE  the  practice  is  well  stated  In  the  Mat- 
ter of  King,  54  Ohio  St  41S.  4S  M.  IL  686: 

"When  a  member  of  tbe  bar  of  the  state  has 
been,  upon  proper  proceedings,  disbarred,  and 
the  Jadgment  remains  in  full  force  aiid  unre- 
versed, the  only  remedy  of  the  party  is,  at  the 
proper  time  and  on  a  proper  showing,  to  apply 
to  tbe  conrt  in  which  he  was  disbarred  to  be 
reinstated.  The  court  rendenng  the  jodgment 
ot  disbarmeaf  retains  a  emtiniilnc  Jurisdiction 
over  the  subject,  as  in  many  sfmllar  cases,  and 
may.  upon  a  proper  showtog  of  reformation 
of  the  party,  or  other  satisfartory  reasons, 
arising  after  the  disbarment,  reinstate  him  in 
the  practice  of  bis  profession.^  Readmtssion, 
as  upon  application  and  examination  in  the  first 
Inatanee,  Is  not  the  proper  course." 

[I]  We  are  Impnased  vttti  the  tfhowt&g 
made.  Tbe  standing,  of  petitioner  In  the 
state  of  TemieBBee,  acqalred  under  the  ad- 
Tsm  drcumstancea  of  disbarment  and  of 
bavlng  served  a  prison  sentence  h^,  la  ex- 
cellent and  moat  persuasive  of  high  moral 
character.  Eminent  Judges,  federal  and 
state,  prominent  members  of  tbe  bar  of 
Michigan  and  Tennessee,  and  business  and 
professional  men  have  Joined  bi  asking  for 
the  rdnBtatameot  of  petitioner,  and  tills 
leads  us  to  vw»te,  aa  of  this  date,  the  order 
of  his  disbarment  We  cannot,  however,  re- 
instate an  attorney  undw  drcumstances 
where  he  has  no  longer  the  necessary  qualifi- 
cation of  realdoice  within  this  state.  Since 
1003  petitioner  has  not  resided  in  the  state 
of  Mldilgan.  We  approve  of  tbe  following 
language  of  the  Suprone  Court  of  the  state 
of  Wlaconaln: 

"The  office  of  attorney  and  counselor  of  the 
courts  is  one  of  great  official  trust  and  respon- 
sibility in  the  administration  of  justice,  one 
liable  to  great  abuse,  and  has  always  been  ez- 
erciaed,  in  all  courts  proceeding  according  to 
the  course  of  the  comaion  law,  subject  to  strict 
oversight  and  summary  power  of  tiie  court. 
It  would  be  an  anomaly,  dangerous  to  the  safe 


administration  of  Justice,  that  the  office  should 
be  filled  by  persons  reading  beyond  the  Juris- 
diction of  tbe  court,  and  practically  not  sub- 
ject to  its  authority.  We  take  it  that  members 
of  the  bar  of  this  state  lose  tbeir  right  to  prac- 
tice here  by  removing  from  the  state.  After 
they  become  nonresidents,  they  can  appear  in 
courts  of  this  state  ek  gratia  only.  Our  courts 
cannot  have  a  nonresident  twir."  Motion  to 
Admit  Ole  Mosness,  Esq,,  to  Bar,  SB  Wis. 
511,  20  Am.  Rep.  65. 

Solely  on  the  ground  that  he  is  not  a  resl* 
dent  of  the  state  of  Michigan,  we  must  de- 
cline to  reinstate  petttlonw  as  an  attorney  at 
law  In  this  state. 

Tbe  petition,  therefore,  Is  denied. 

STONE,  BIRD,  MOORE.  STEERE. 
SHARPE,  and  CSjAJBSU  33^  concarrad  with 
WIESTt  i. 

FELLOWS,  a  J.,  concurred  la  the  reanlt. 


SINKEY  V.  O'CONNELU     (No.  34110.) 

(Supreme  Court  of  Iowa.   "Feb.  T,  1922.) 

Appeal  aad  error  ^=>977(3)--Graatlno  of  new 
trial  not  disturbed.  In  absenoe  of  abase  of 
discretion. 

An  order  granting  a  new  trial  will  not  be 
reversed,  unless  It  dearly  appears  firom  tiie 
record  tiiat  the  trial  eourt  abused  Its  diaeration. 

Appeal  from  District  Court  Jones  County; 
MUo  P.  Smith.  Judge. 

Actlwi  at  law  to  recover  commlaslons  al- 
leged to  be  due  from  defoidant  tm  servicea 
In  the  sale  of  certain  lands. 

Jury  trial  and  verdict  for  the  defendant. 
Verdict  set  aside  and  new  trial  ordered  on 
motion  ot  the  plaintiff  and  defendant  ap> 
[>eals.  Affirmed. 

Doxsee  Sc  Doxsee,  of  Montictilo,  toe  ap- 
pellant 

Clifford  B.  Paul*  of  Anamosa,  tm  appellee. 

Phm  CURIAM.  This  Is  an  appeal  from  an 
order  granting  a  new  trial.  Tbe  settled  rule 
is  ttiat  such  an  order  will  not  be  reversed 
unless  it  clearly  appear  from  the  record  that 
the  trial  court  abused  its  discretion  in  mail- 
ing the  ruling  complained  of.  We  have  ex- 
amined the  case  as  presented  with  care,  and 
And  nothing  to  except  it  from  the  operation 
of  the  general  rule.  There  Is  no  abuse  of 
discretion  shown,  and  neither  party  can  be 
seriously  prejudiced  by  requiring  a  new  trlaL 
The  order  aj^caled  from  is  affirmed. 

STEVENS,  C.  J.,  and  PRESTON,  DB 
GRAFF,  and  "WiEAVEIR,  JJ.,  concur. 
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DAVIDSON  V.  AUWERDA  et  al. 
(No.  34551.) 

(Supreme  Court  of  Iowa.  Feb.  7,  1922.) 

Wills  <s=:>649— Restraint  on  allenaHon  of  fee 
simple  held  void.  ^ 
A  provision  in  a  will  cooceniiDS  a  devise  of 
land,  "I  direct  that  said  lot  shall  not  be  sold  or 
mortgaged  nor  incumbered  with  any  debt  dur- 
ing my  daughter  Ella,  natural  life,  and  all  tax- 
es paid  and  repairs  paid  and  to  be  cept  in- 
sured," was  void;  there  being  no  prorision  that 
the  property  vest  in  some  other  person  if  the 
conditions  were  not  complied  with. 

Appeal  from  District  Court,  Lee  Count;; 
W.  S.  Hamilton,  Judge. 

Action  In  equity  to  compel  tbe  specific 
performance  of  a  contract  for  th9  sale  of  real 
estate.  Decree  for  plaintiff.  Defendants  ap- 
peal. Affirmed. 

Clarence  H.  Dlcfeoy,  d  Keokuk,  for  appel- 
lants. 

A.  U  Parsons,  of  Keokiik,  tot  appellee. 

PRESTON,  J.  A  wrlttMi  contract  was  al- 
tered into  August  22,  1921,  between  plaintiff 
and  B.  L.  Auwerda,  doing  business  as  Sul- 
liTan  &  Auwerda,  by  which  plaintiff  agreed 
to  sell  defendant,  for  $22,000,  a  certain  lot, 
a  store  property,  in  tbe  city  of  Keokuk.  By 
the  terms  of  the  contract,  plaintiff  was  to 
furnish  an  abstract  showing  tbe  title  of  said 
property  to  be  merdiantable  and  to  give  a 
good  and  sutticlent  warranty  deed.  Tbe  ex- 
ecution of  the  contract  was  admitted,  but 
defendants  denied  that  ttie  abstract  furnish- 
ed by  plaluUfT  shows  such  title  as  was  re- 
quired, because  tbe  abstract  shows  that 
pUlntiflT  received  the  pretty  In  questtos  by 
will,  which  contained  the  following  provtslon: 

"I  direct  that  said  lot  shall  not  be  sold  or 
mortgaged  nor  incumbered  with  any  debt  during 
my  daughter  Ella,  natural  life,  and  all  taxes 
paid  find  repairs  paid  and  to  be  cept  insured." 

The  determination  of  the  case  is  dependent 
wholly  upon  the  construction  of  the  clause 
In  the  will  just  quoted.  Appellants*  conten- 
tion is  that  the  abstract  does  not  show  mer- 
chantable title,  and  thftt  the  provision  Is  a 
restraint  upon  alienation ;  that  It  la  valid, 
ev«i  though  the  statutes  hare  removed  plain- 
tiffs disabilities.  Plaintiff  is  a  married  wo- 
man. The  contract  was  signed  by  her  and 
by  her  husband.  Appellee's  contentlcn  is,  and 
the  trial  court  so  found,  that  the  provision 
devises,  in  the  granting  clause,  a  fee  title  to 
plalntifT,  and  that  tbe  later  provision  Is  re- 
pugnant to  the  grant  and  Is  void ;  that  the 
later  provision  la  advisory  only,  and  not  a 
limitation  on  plalatilTB  title.  No  Iowa 
cases  are  dted  appellant.  Tbey  dte 
Travis  v.  Sltz,  135  Tenn.  156,  185  S.  W. 


1076,  L.  R.  A.  1917A,  671;  Vlioinpson  w 
Wills,  p.  297;  Hauser  v.  City  of  St  Louis, 
170  Fed.  906,  96  0.  C.  A.  82.  28  U  R.  A. 
(N.  S.)  426,  and  note;  Robinsm  v.  Rand<rtirti, 
21  Fla.  629,  68  Am.  Rep.  692.  The  provisions 
in  the  instruments  In  litigation  In  tbe  cases 
cited  are,  as  to  some  of  them  at  least,  quite 
dissimilar  to  those  in  the  instant  case;  We 
think  the  question  is  foreclosed  by  our  Iowa 
cases.  Appellant  concedes  the  force  of  the 
Iowa  rule  announced  In  our  cases,  but  con- 
tends that  the  provision  In  question  take:; 
the  case  out  of  the  Iowa  rule,  and  presents 
such  a  restraint  upon  alienation  that  it 
should  be  held  valid.  It  will  be  observed 
that  there  was  nonforfeiture  In  the  event 
plaintiff  did  convey  or  Incumber.  The  sug- 
gestion of  her  father  that  she  keep,  unincum- 
bered, the  particular  property,  was  based 
upon  conditions  as  they  existed  27  years  ago. 
The  win  was  exemted  in  1894.  There  is  no 
provision  In  this  will,  and  we  think  none  was 
Intended,  that  the  property  should  be  di- 
verted, and  vest  In  some  one  else,  If,  for  In- 
stance, she  should  mortgage  it  Most,  If  not 
all,  the  Iowa  cases  refer  to  McCleary  v.  El- 
lis, 64  Iowa,  811.  315,  6  N.  W.  671,  37  Am. 
Rep.  306.  In  the  (pinion,  the  following  lan- 
guage Is  quoted  with  approval: 

"We  are  entirely  satisfied  there  has  never 
been  a  time  since  the  statute  quia  emptores 

when  a  restriction  in  a  conveyance  of  a  vested 
estate  in  fee  simple,  in  possession  oi  remain- 
der, against  selling  for  a  particular  period  of 
time,  was  valid  by  the  common  law,  and  we 
think  it  would  be  unwise  and  injarions  to  admit 
into  the  law  tbe  principle  that  such  restriction* 
should  be  held  valid  if  imposed  only  for  a 
reasonable  time.  •  *  •  The  only  safe  rule 
of  decision  is  to  hold,  as  I  understand  the  com- 
mon law  (or  ages  to  have  been,  that  a  cona- 
tion or  restriction,  whidi  would  suspend  the 
power  of  alienation  for  a  single  day,  U  Incon- 
sistent with  tbe  estate  granted,  unreasonable 
and  void.'* 

In  Ogle  V.  BurmlBter.  146  Iowa,  38,  35, 
124  N.  W.  768,  the  clause  in  the  will  was  as 
follows: 

"I  give  and  devise  unto  my  niece  Ida  Ogle 
Lawyer,  all  my  real  estate  In  Colorado,  of 
which  sbe  may  dispose  of  in  any  manner  she 
wishes;  I  also  give  and  devise  onto  her  all 
my  real  estate  in  Iowa  of  which  I  may  die  seiz- 
ed; and  which  abe  is  neither  to  sell  or  mort- 
gage, or  neither  la  her  heirs  to  sell  or  mort- 
gage." 

Of  that  provldon  the  court  said: 

condition  or  forfeiture  is  annexed  to  the 
devise.  That  the  will  gives  to  Ida  Ogle  Law- 
yer a  fee  simple  to  the  real  estate  devised  to 
her,  is  clear  (McCleary  v.  Ellis,  54  Iowa, 
311),  and  the  only  question  Is  wbetber  n  not 
the  restraint  on  alienation  Is  valid.  Tbe  words 
need  do  not.  In  any  manner,  limit  tbe  estate 
taken  under  the  devise,  and  a  condition  agidiMt 
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alienation  ia  Toid.  Tearrj  y.  Mains,  113  Iowa, 
63;  Mandelbaoin  T.  HcDonneU,  29  Ulch.  78," 

The  opinion  quotes  extensively  from  the 
Mlctaigui  eaaOi/ln  which  this  languase  is 

used: 

"In  neither  case  can  the  restrlctioo  be  re- 
garded as  anything  more  than  the  expreeaioD 
of  a  d«sire,  or  the  mere  advice  of  the  teatator, 
which,  though  the  denaees  nifht  cbooee  more 
or  less  to  respoctt  tlw7  had  a  dear.legal  right 
to  disregard." 

Uf  this  langnage,  Mr.  Justice  Deemer,  In 
the  Ogle  opinion,  says  thnt  this  argument  is 
so  porsoasive  that  little  more  need  be  said 
in  siipi>ort  of  the  decree  of  the  trial  court. 
See,  al^o,  Hess  v.  Kernen,  169  Iowa,  646, 
656,  149  N.  W.  847 ;  Gl^nn  v.  Gross.  185  Iowa, 
546,  M9,  550,  170  N.  W.  18S. 

'Without  further  discussion,  we  are  of  oplh- 
Jon  that  the  trial  court  ruled  correctly,  ana 
the  judgment  Is  therefore  affirmed. 

STEVENS.  G.  J.,  and  WEAVER  and  DK 
GBAFF,  JJ.,  concur. 


STRADER  V.  ARMSTRONG  at  aL 
(Me.  33885.) 

(Supreme  Oourt  of  Iowa.   Feb.  7,  1^2.) 

1.  Husband  and  wlfa  «=9333(l)— la  aeHoa  for 
.  oonsplracy  to  alfaiata  a'^M^'MS  of  plalatllTs 

wlf«^  tlia  banian  of  proof  Is  on  plaintiff. 
In  an  action  by  a  husband  against  bis  step- 
children for  alienating  the  affections  of  bis  wife, 
the  burden  of  proof  is  on  the  husband  to  show 
actual  alienation  of  the  affections,  and  that  this 
was  caused  by  interference  by  the  children,  act- 
ing tntentiooally  and  malidously. 

2.  Hnaband  and  wif«  «=3335  —  Evidence  held 
safflclent  to  sustain  direction  of  verdict  for 
defendants. 

Ia  an  action  by  a  husband  against  his  step- 
children for  alienating  the  affections  of  hia 
wife,  evidence  Aeld  sufficient  to  sastain  a  ver- 
dict directed  for  defendadts. 

Appeal  from  District  Oourt,  linn  Oounty; 

MUo  P.  Smith,  Judge. 

Action  for  damages  for  the  alleged  aliena- 
tion of  the  affections  of  plaintiff's  wife 
through  a  malicious  conspiracy  of  the  de- 
fendants. Upon  motion  of  the  defendants  at 
the  ctose  of  all  the  testimony  the  coujrt  di- 
rected a  verdict  on  behalf  of  the  deftmdants, 
and  altered  judgment  for  costs  against 
plaintiff.   Plaintiff  appeals.  Affirmed, 

Crlssman  &  LinTllle,  of  Cedar  Baplds,  for 
appellant 

C.  W,  Meekt  Johnson  &  Donntikly,  and  Red- 
mond ft  Stewart,  all  of  Cedar  Ra^da,  for  ap- 
pellees. 
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DE  GRAFF.  J.  Plaintiff  tH-edicates  his 
right  to  recoTOT  damages  for  the  alienation 
of  the  love  and  affection  of  his  wife,  In  that 
the  "defendants  malldoiisly  conspired  and 
nufederated  together  for  the  purpose  and 
with  the  intent  of  alienating  the  Bffiectl<niB  of 
the  wife  of  this  plaintiff,  and  of  estranging 
the  peaceful  and  bai^y  domestic  relations 
theretofore  ezlsting  by  and  betweot  plalntUf 
and  his  said  wife."  Upon  the  conclusion  of 
all  the  evidence  the  trial  court  directed  a 
diet  In  t&ror  of  the  defendants,  and  with  the 
correctness  of  this  ruling  the  appeal  concerns 
itself. 

Fact  Questions  only  are  presented.  At  the 
outset  it  may  be  said  that  the  allegation  of 
cons^^raCy  finds  no  substantial  support  In  the 
record.  There  is  no  concert  of  action  estab- 
lished uor  is  malice  proved.  We  will  not  In- 
cumber this  opinion  by  a  detniled  recital  of 
the  voluminous  record,  but  will  be  content  to 
recite  the  primary  and  controlling  facts: 

The  plaintiff,  David  Strader,  was  married 
to  Sarah  A.  Strader,  widow  of  Thomas  Arm- 
strong, In  the  year  1909,  and  they  continued 
to  live  together  until  about  December  21, 
191S.  At  the  time  of  marriage  Strader  waa 
about  54  years  of  age,  and  Mrs.  Strader 
about  6S  years.  Mrs.  Strader  by  her  first 
marriage  became  the  mother  of  nine  children, 
all  of  wbiMn  were  grown,  and  resided  sepa- 
rate and  apart  tnm  their  mother.  The  de- 
fendanta  N.  G.  Annatrong,  Louis  Armstrong, 
and  MIna  Meek  are  her  children ;  cairlstine 
Armstrong  bdng  the  wife  of  N.  G.  Arm- 
strong, and  C.  W.  Meek  being  the  husband 
of  Mina.  Strader  had  formerly  lived  In  Il- 
linois, where  his  first  wife  died  a  few  years 
prior  to  his  marriage  to  Mrs  Strader.  He 
also  had  grown  children.  Mrs.  Strader  pos- 
sessed a  kindly  disposition,  and  was  devoutly 
religious,  but  was  a  woman  of  positive  con- 
victions. She  owned  considerable  property, 
and  in  the  settlement  of  the  estate  of  her 
first  husband  her  children  had  respectively 
agreed  to  pay  her  $300  per  year  during  her 
life.  Strader  had  very  little  property  and 
was  a  man  of  limited  education. 

The  courtship  of  these  elderly  people  began 
in  Los  Angeles,  while  Mr&  Strader  was  on  a 
visit  to  her  brother.  After  Strader  returned 
to  IlUnois,  his  appeals  to  Mrs.  Armstrong 
were  made  through  correspondence.  These 
interesting  Q>istles  on  his  part  stress  these 
.facts:  a)  His  piety;  (2)  bis  poverty;  (3) 
secrecy  from  Mrs.  Armstrong's  children :  and 
(4)  his  eternal  love  and  devotion  to  her.  In 
the  light  of  the  subsequent  record  these  mat- 
ters are  of  considerable  moment,  and  con- 
cerning these  letters,  as  one  reads  the  later 
events.  It  may  be  said,  "He  doth  protest  too 
much."  The  course  of  true  love  apparently 
ran  smoothly  for  awbUe  after  the  marriage, 
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but  tbe  patliOB  of  "John  Anderson,  my  Jo, 
John,"  Is  not  found  In  the  poetry  of  their 
Ures  after  a  few  years.  The  reaaoDS  axe 
quite  apparent 

Mrs.  Strader  entertained  a  strong  dislike 
to  Strader's  daughter  Alice,  and,  whether 
rightfully  or  not,  that  dislike  continued  to 
the  time  of  her  destth.  Alice  married  a 
nephew  of  Afrs.  Strader  in  the  fall  of  1911, 
and  later  the  new  family  became  a  part  of 
the  household  of  the  Straders.  A  child  was 
born  to  Alice,  and  at  the  time  of  the  open 
breach  between  the  Stmdera  this  boy,  then 
about  0  years  old,  became  a  c<mtributing 
oause  to  tlie  strained,  relations  between  the 
iStraders. 

From  the  time  of  their  marriage  Mr.  and 
Mrs.  Strader  lived  in  their  own  simple  way, 
undisturbed  and  unluterfered  with  by  any  of 
Mrs.  Strader's  cMldren.  None  of  them  ever 
lived  with  her,  and  she  saw  them  only  upon 
the  Interchange  of  visits  between  them.  In 
the  early  fall  of  1918  Mrs.  Strader  became 
seriously  ill,  and  It  was  necessary  to  employ 
help  to  care  for  her.  At  this  time  Strader 
asl^ed  his  daughter  Alice  and  son-in-law 
Weatherwax  to  move  into  the  Strader  home, 
which  they  did.  There  seems  to  have  always 
existed  a  coldness  between  Strader  and  tbe 
children  of  Mrs.  Strader.  Her  son  Louis, 
one  of  the  defendants  herein,  after  his  dis- 
cbarge from  the  Canadian  army,  and  upon 
learning  of  his  mother's  sickness,  came  to 
visit  her.  He  was  the  youngest  son,  and 
she  manifested  a  vary  strong  affection  for 
htm.  The  atmosphere,  however,  was  decid- 
edly sbllled  by  the  conduct  and  language  of 
Strader  and  his  daughter's  family  toward 
Louis.  This  caused  some  resentment  on  the 
part  of  Mrs.  Strader  and  tended  to  IntensU;^ 
the  situation. 

During  this  sickness  these  was  some  talk 
on  the  part  of  Strader  about  her  boys  look- 
ing after  her  busluesa  It  Is  shown,  bow- 
ever,  tbat  no  child  of  bers  ever  asked  about 
her  mmey  or  Interfered  with  ber  boslnms 
or  ber  home  relatloa^  She  had  the  repu- 
tation of  being  a  close  and  careful  business 
woman.  Strader  bad  earned  practl<;ally 
nothing  during  this  period,  although  be  ap- 
parently was  quite  attentive  to  Mrs.  Strader, 
and  from  outward  appearance  tbey  were 
getting  along  fairly  well.  About  tbis  time 
it  was  reellzed  that  Mrs.  Strader,  due  to 
hec  advanced  age,  would  not  recover  from 
her  sickness,  and  npon  the  request  of  Mrs. 
Strader,  and  w*lth  more  or  less  reluctant 
consent  on.  the  part  of  Strader,  it  was  de- 
termined that  her  son,  X.  0.  Armstrong, 
should  be  appointed  as  trustee  to  look  after 
her  business  affairs.  A  trust  agreanent  was 
drawn  by  G.  W.  Meek,  an  attorney  in  Cedar 
Rapids,  and  It  was  signed.  On  the  evening 
that  tbe  agreement  was  brought  to  -  tbe 
Strader  home  for  signatures,  there  were 
l^rescnt  Mr,  aild  Mrs.  Strader,  bis  daughter. 


Alice  WeattaCTwax,  a  nurse,  Mrs.  Starbnck. 
Mrs.  Strader's  daughter,  Mrs.  Schlotterback, 
and  ber  son,  M.  6.  Armstrong.  Alice  pre- 
pared tbe  evening  meal,  bat  did  not  remain 
In  the  hcaiM.  She  and  ber  father  bad  a  con- 
ference upstalni,  and  It  appears  tbat  after 
Alice  left  the  house  sbe  buxrled  to  the  Se- 
curity Savings  Bank,  where  a  deposit  box 
had  been  rented  Jointly  in  lux  and  ber  fa- 
tiler's  name.  She  then  went  to  tbe  Cedar 
Hapids  Savings  Bank,  whwe  «he  rented  an- 
other  deposit  box  In  ber  own  name  and 
placed  therein  certain  bundles  of  cash  and 
papers.  The  cash  aggregated  over  93,500. 
Unknown  to  her,  she  had  been  followed,  by 
reason  of  the  suspicious  circnmstances  In  the 
Strader  home.  Tbis  matter  became  known 
to  the  family,  and  Strader  himself  waa  ac- 
quainted frith  tbe  fact  tbat  It  was  known. 
His  own  remaife  on  tbe  evening  in  question 
Indicated  the  workings  of  a  guUty  con- 
science. Be  said: 

"Now,  mother,  whatever  you  d<^  tell  them 
I  have  always  been  good  to  yoa.** 

It  Is  tbe  dalm  of  the  defendants  ttiat 
some  16,000  or  |7,000  of  Mrs.  Strader's  mtHi- 
eys  were  missing  and  unaccounted  for  in 
less  than  two  years  prior  to  the  date  of  Uiis 
evttilng  meat  Later  an  action  in  court  tm 
an  accounting  was  institnted  1^  tbe  trustee 
under  tbe  trust  agreement  against  Strader, 
and  tbe  testimony  diclted  tipon  this  trial 
served  to  break  tbe  last  bond  between  tbla 
aged  couple,  and  on  her  own  inlUatfre  she 
left  bim  and  went  to  stay  temporarily  witli 
her  daughter,  Mrs.  Meek.  Later,  when  Mrs. 
Strader  was  fnlly  couvlnoed  tbat  be  had 
cheated  and  defrauded  her,  and  had  circu- 
lated uncomplimentary  stories  about  some  of 
her  chUdrai.  ber  lore  for  him  vanished,  and 
sbe  decided  to  and  did  instltnte  an  actim  for 
a  dlToroe.  By  reastm  of  her  death  the  di- 
vorce action  was  abated. 

If  we  single  out  each  of  the  defendants, 
to  discover  from  Uils  record  the  evidence 
which  tends  to  connect  bim  ot  ber  as  a 
moving  cause  for  the  olienatlou  of  the  af- 
fections of  Mrs.  Strader  tar  her  husband. 
It  will  be  found  wanting.  The  name  "Gbris- 
tine  Armstrong"  is  wholly  Isoaated  from  the 
events  narrated,  and  no  witness  connects 
her  with  anytbiiv  said  or  done  tbat  is  tbe 
proximate  cause  of  tbe  alleged  damage. 
The  same  is  true  as  to  Louis  Aimstrong. 
Kot  a  line  of  testimony  tends  to  prove 
that  Mlna  Meek  oicouraged  ber  mother  to 
remain  away  fnnn  Strader,  but  sbe  did  ad- 
vise her  mother  not  to  g^  a  divorce.  Mrs. 
Meek  waa  a  mother  of  a  Uu-ge  family  and 
was  in  delicate  health.  Her  mother's  pres- 
ence tai  the  Meek  home  required  bar  time 
and  energy,  and  sbe  would  have  been  pleaaedi 
bad  there  been  any  other  sraslble  solution  et 
tbe  problem,  and  have  lier  motho:  zealde 
dsewhere.  She  did  what  any  deroted 
dau^ter  would  do  under  tbe  drcumstuices. 
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K.  O.  Amutnmg  acted  upon  tte  request 
of  the  real  partlee  in  Intemt,  and  the  dfr- 
fraidast  Meek,  being  a  competent  and  repn* 
table  lawyw  living  In  ttae  eame  citr»  was 
naked  to  draft  the  tmet  i^reement  It  may 
have  saved  a  little  emb&rrasament  to  both 
of  tbese  men,  bad  a  lawyer  oatslde  the  fam- 
ily be^  selected;  but  we  see  no  reason  to 
critlclxe  the  action  taken.  It  was  btilered 
by  the  dilldren,  who  were  In  dosest  tondi 
with  the  sttuatton  and  with  good  reason, 
that  Strado:  was  qnletly  and  deerttfuUy  tak- 
ing the  mother's  mon^,  and  a  sense  of  filial 
duty  induced  theoL  to  give  their  mother  such 
aid  as  was  in  tbelr  power. 

It  is  clearly  shown  that  Mrs.  Strader's 
attitude  and  disposition  towards  Stradw  was 
not  the  result  of  anything  said  or  done  by 
the  defendants  by  concert  of  action  or  oth^ 
wise:  but  dils  feeling  on  her  part  finds  Its 
origin  In  her  discovery  that  be  was  untruth- 
ful, tliat  he  liad  deceived  her,  and  that  he 
was  unkind  to  her  children.  tThls  Is  her 
testimony,  glvm  in  conversation  with  her 
own  pastor  and  with  Attorney  Redmond, 
who  desired  to  know  the  very  truth  of  the 
matter  before  consenting  to  act  on  her  be- 
half. 

[t]  The  motives  of  a  child  are  presumed 
to  be  good  until  the  contrary  Is  made  to  ap- 
pear, and  the  burden  of  proof  Is  upon  the 
plaintiff  to  Bhow,  not  only  actual  alienation 
of  the  affections,  but  that  this  was  caused  by 
the  interference  of  the  children,  acting  In- 
tentionally and  maliciously.  Helsler  v.  Hels- 
ler,  151  Iowa,  503,  131  N.  W.  676;  Pooley  v. 
Dutton,  165  Iowa,  746,  147  N.  W.  154;  Mc- 
Gregor V.  McGregor  (Ky.)  116  8.  W.  802; 
Geromlnl  v.  BruneUl,  214  Mass.  492.  102  N. 
67,  46  L.  R.  A.  (N.  S.)  468. 

[2]  a?he  only  question  presented  by  this 
appeal  Is  the  sufficiency  of  the  testimony  to 
take  the  case  to  the  jnry.  Had  a  verdict 
been  returned  for  plalntMf,  the  trial  eoart 
would  have  been  Juatifled  in  setting  the  same 
aside  on  this  record.  The  scintilla  doctrine 
has  been  repudiated.  McGlade  v.  City,  178 
Iowa,  11,  166  N.  W,  680,  L.  B.  A-  1917C,  335. 
There  is  nothing  In  the  testimony  befbre  us 
from  which  a  Jury  could  reasoiubly  find 
that  the  defendants  were  acting  in  bad 
faith,  or  were  doing  things  maUdoaSly  to 
accomplish-  the  separation  of  this  elderly 
couple.  The  law  is  tender  of  parental  re- 
lationship. These  defendants  were  not  dom- 
inant persmages  In  Uie  lif e  or  buslnesa  af- 
fairs  of  Mrs.  Strader.  Children  naturally 
have  extreme  solicitude  for  the  wel&re  of 
the  parent,  espedaUy  the  mother,  and  their 
good  faiOi  is  not  to  be  Impeached  by  mere 
advice  given.  See  Bnsenbark  v.  Busenbark, 
ISO  Iowa,  T.  129  N.  W.  3S2. 

The  trial  court  was  Justified  In  holding 
tiiat  plaintifra  omduct.  when  tmthfully 
brought  home  to  the  knowle^  of  his  wife, 


was  the  inroxlmate  cause  (tf  the  eatrange- 
ment  ot  the  wife  from  Um,  and  that  tin  de- 
foidant  diildren  did  noUilng  but  what  is 
sanctioned  and  sanctlfled  by  the  relationship 
of  parent  and  child  and  by  natural  justice. 

The  Judgment  entered  by -the  trial  court  la 
therefore  affirmed. 


STEVENS,  a  J„  and 
PRESTON.  JJ..  concur. 


WEAVER  and 


SQUIER  V.  HARNISCHFEQER. 

(Supreme  Court  of  Wisconsin.   Feb.  7,  1922. 
Dissenting  Opinion  Feb.  11, 1922^) 

1.  Contracts  «*»I47<3)-Iateat  of  parties  to 
faa  ascertained  by  entire  iecanent. 

When  interpreting  contracts,  they  are  to 
be  taken  by  the  four  corners,  and  the  intent 
of  the  parties  discovered  from  a  consideration 
of  the  entire  doeoment. 

2.  Contracts  «»I0(4)— Agreement  for  sale  of 
stock  by  employar  to  enpioyA  held  option 
meroty. 

Where  an  employer  contracted  with  bis 
employ*  to  sell  stock  of  «  eorporatioa  which 
had  taken  over  the  basinesB  of  a  partnership  of 

which  employer  was  a  member  to  the  emi^oyd 
at  a  fixed  price,  which  was  to  be  paid  from  the 
dividends,  the  agreement  providing  that  "in  any 
event  the  entire  purchase  price  for  the  stock 
shall  be  paid  within  ten  years,"  the  agreement 
held  o^tiffn  mtrdy.  not  blading  the  employ*  to 
do  anything,  and  not  enforceable  on  the  part  of 
the  employ*,  being  without  motuality. 

3.  Corporations  16— Rights  under  option 
for  purchase  of  corporate  stock  held  forfeited 
by  termination  of  employment. 

Where  a  member  ^  a  partnership  agreed 
with  an  employ^  to  sell  to  bim  certain  shares  of 
stock  of  a  corporation  which  bad  taken  over  the 
partnership  business  at  a  fixed  price  to  be  paid 
from  the  dlvidenda  earned  and  any  balance  re- 
maining unpaid  at  the  time  stipnlated  to  be 
paid  by  the  employ*,  providing  he  should  not 
quit  the  employment  before  that  time,  such 
contract  was  in  the  nature  of  an  option  and  the 
employ*  on  terminating  his  employment  for- 
feited bis  rights  to  avail  himself  of  It. 

Vlnje  and  Jones,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Edward  T.  FalrehUd.  Judge. 

Action  by  Samuel  H.  Squler  against  Hen- 
ry Harnlschfeger  to  recover  possession  of 
corporate  stock.  Judgment  for  defendant, 
and  plalnlifl  appeals.  Affirmed. 

Ttds  Is  an  action  in  equity  to  secure  the 
possession  of  certain  shares  of  co^rate 
stock  which  it  is  alleged  the  defmdant  unlaw* 
fully  withholds  from  plalntifl.    ISm  action 
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arose  out  Of  the  following  teets:.  From  1884 
to  1910  Alonzo  Pawling  and  Henry  Bar- 
nlsdifegn,  tlie  defeitdant,  as  a  co^axtnae- 
shlp,  wa«  engaged  In  the  manufacture  of 
electric  cranes  in  tbe  dty  of  MIlwauke&  In 
1910  a  corporation  was  organised  under  the 
name  of  Pawling  &  Harnisdtfeger  Company 
to  succeed  the  partnerAip.  The  business, 
pnqperty,  and  assets  of  the  partnership  were 
transferred  to  tbe  corporation,  and  10,000 
shares  of  stock  were  issued  In  payment  there- 
of.  4,999  shares  were  Issued  to  each  of  the 
former  partners,  and  1  share  to  the  wife  of 
each  partner.  Shortly  thereafter,  owing  to 
declining  health.  Pawling  was  unable  to  de- 
vote his  customary  time  and  attention  to  the 
business.  The  plaintiff,  Sguler,  bad  be«i  in 
the  employ  of  the  partnership  since  1802, 
occupied  positions  of  responsibility,  and  was 
este^ed  a  faithful  and  valuable  employ^ 

On  February  10,  1911,  a  contract  was 
entered  into  between  Pawling  and  Squier 
for  the  purpose  of  enabling  the  latter  to  ac- 
quire some  of  the  capital  stock  of  the  cor^ 
poratlon.  By  virtue  of  this  contract  Paw- 
ling assigned  to  Squler  166  shares  of  the 
capital  stock  of  the  corporation  and  caused 
to  be  issued  to  Squier  certificate  No.  5  for 
such  166  shares.  It  was  recited  in  the  con- 
tract that  Sguler  was  to  be  elected  a  direc- 
tor of  the  corporation,  and  that  he  should  be 
elected  secretary  thereof  by  die  directors. 
Squier  Indorsed  and  assigned  said  certlflcate 
in  blank,  and  it  was  deposited  with  the  Wis- 
consin Trust  Company  where,  by  the  terms 
of  tbe  Bgreffinent,  it  wu  to  remain  until  the 
dividends  declared  by  the  corporatlw  ap- 
plicable to  audi  certificate  of  stodi  should 
acciunulate  to  the  amount  of  the  purchase 
price,  fixed  at  the  sum  of  924.900.  It  was 
also  recited: 

"Bat  in  no  event  sliafi  this  agreement  extend 
beyond  the  term  of  twenty  years  from  the  date 
of  this  agreement" 

It  was  further  provided  that  upon  pay- 
ment of  the  purchase  price,  dther  by  the 
application  of  ditldends  or  in  cash,  the  said 
shares  should  become  the  sole  property  of 
said  Samuel  H.  Squiw: 

"Frovided,  however,  and  this  agreemeot  is 
made  upoo  the  express  conditioo  that  said 
stocfa  shall  not  be  tiansferred  to  or  become  the 
property  of  said  Samuel  H.  Squier  at  any 
time  within  the  term  herein  mentioned  unless 
said  AIoDzo  Pawling  shall  have  sold  and  dis- 
posed of  at  least  one-half  of  his  boldinga  of 
stock  in  said  corporation  hereinabove  mention* 
ed,  and  it  is  expressly  agreed  and  understood 
that  unless  the  said  Alouzo  Pawling  shall  have 
sold  and  disposed  of  at  least  one-half  of  bis 
holdings  of  the  capital  stoclc  of  said  Pawling 
&  Harnischfeger  Company  within  the  period 
above  mentioned  this  agreement  shall  be  void 
and  of  no  effect,  except  as  hereinafter  other- 
wise provided." 


An  Irrevocable-  mroxy  was  in  and  t>y  the 
trams  of  the  ooatmct  given  to  FawUng  to 
vote  said  stock  at  any  meeting  ot  tbe  atock- 
liolders  of  the  corptvatlon  until  said  Paw- 
ling tdtonld  have  disposed  of  at  least  oaa- 
half  of  hJs  luddings  In  said  oorporatlm,  and 
it  was  sttpnlatod  tbat  until  the  happening 
of  sudi  event  (the  sale  of  one-half  of  Paw- 
ling's  stodi)  "neither  the  said  Samuel  H. 
SqulOT  or  any  pemm  succeeding  him  In  In- 
terest, his  heirs,  executors  or  administrates 
shall  have  any  right  in  any  manner  to  vote 
or  in  any  wise  sell,  hypothecate  or  dispose 
of  said  certificate  of  stock  or  tbe  shares 
represented  thereby."  All  dividends  there- 
after declared  on  said  stoc*  were  to  be  paid 
to  said  Pawling,  who  should  apply  the  same 
to  the  payment  of  the  purchase  price  of  said 
stock.  It  was  also  provided  hi  the  contract 
as  follows:  ,  , 

"In  the  eveat  that  at  any  time  before  the 
final  consamsiation  of  this  agreement  the  Mid 
Samuel  H.  Squier  shall  voluntarily  leave  the 
said  Pawling  A  Harnischfeger  Company  or 
resign  his  office  as  director  or  officer  or  dis- 
continue bis  true  and  faithful  service  for  and 
with  said  corporation  this  agreement  shall  be 
utterly  void  and  said  stock  shall  revert  to  aod 
be  the  sole  property  of  tbe  said  Alonzo  Paw- 
ling. 

"In  the  event  that  at  any  time  before  the  final 
consummation  of  this  agreement  the  said  Sam- 
oel  H.  Sqnier  shall  become  permanently  dis- 
abled by  reason  of  sickness,  or  in  the  event 
of  his  death  he,  or  his  heirs,  executors  and  ad- 
ministrators shall  be  repaid  by  the  said  Alonzo 
Pawling  any  and  all  amounts  which  the  said 
Alonzo  Pawling  may  have  received  in  tbe  way 
of  dividends  from  isaid  corporation  on  account 
of  said  stocli  or  in  cash  from  the  said  Samuel 
H.  Squier  and  said  stock  shall  thereupon  b« 
delivered  to  the  said  Alonzo  Pawling. 

"In  tbe  levent  of  the  final  consnmmatlon  of 
this  agreement  according  to  its  terms  and  the 
payment  of  the  purchase  price  of  said  stock  to 
the  said  Alonso  Pawling  at  a  time  when  he  has 
disposed  of  at  least  one-half  of  his  holdings  of 
stock  in  said  Pawling  &  Harnischfeger  Com- 
pany  the  said  certificate  of  stock  shall  be  deliv- 
ered to  the  said  Samuel  H.  Squier, 

"It  is  especially  agreed  by  and  between  the 
parties  hereto  tbat  this  agreement  shall  not  be 
considered  a  sale  of  said  stock  by  the  said 
Alonzo  Pawling  to  tiie  said  Samuel  H.  Squier 
but  as  an  option  on  the  part  of  said  Samuel 
H.  Squier  to  acquire  and  purchase-  said  stock 
and  his  right  of  possession  and  ownership  shall 
not  become  vested  until  said  Alonzo  Pawling 
has  disposed  of  at  least  one-half  of  his  holdings 
of  stock  in  tbe  said  Pawling  &  Harnischfeger 
Company  and  until  the  ssid  Alonso  Pawling  has 
been  paid  the  purchase  price  hereinabove  men- 
tioned, either  by  way  of  dividends  or  In  cash. 
This  agreement  shall  be  binding  apon  the  par- 
ties hereto,  their  respective  heirst  ezeentorsi 
administrators  and  assigns." 

On  t^e  same  day.  Pawling  entered  Into 
simiier  contracts  with  W.  H.  Hassenplog 
and  F.  P.  Breck,  two  other  oU  and  trusted 
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employes  of  the  concern, 
ferent  amounts.    The  total  amount  of  the 
stock  which  he  thus  contracted  to  dlspoBe  of 
to  these  three  employes  aggregated  398 
shares. 

Thereafter  Pawling  entered  into  negotia- 
tions with  Hamlschfeger  with  a  view  of  sell- 
ing his  stock  to  him.  During  the  course  of 
the  negotidtlons  a  preliminary  memorandum 
was  prepared  and  signed  by  both  parties. 
Thla  monorandnm  recited  that — 

"Mr.  PawUsg  is  the  owner  and  in  control  of 
$500,000  of  the  Pawling  &  Harniscbfeger  Co., 
which  shares  are  5,000  In  number  at  $100  each. 
This  stock  is  calculated  at  $150  per  share— 

WblCh   h   1760.000 

Then  then  It  cash.....   150.000 

Balance    600.000 

Coatnctad  kwkt.   00,000 


Btlance  $40,000 

Mr.  HamlsAfagflr  sgreM  to  orsrUka  ooa- 
halC  9f  tbe  sharM  ooatrMitad  avar,  vblcb 
adda    SO^OOO 

Making  »  total   I470.00O 

—which  is  tbe  balance  to  be  paid  within  ten 
years,  with  5%  Interest  payable  annually.  In- 
terest on  deferred  interest  items  at  the  same 
rate  until  paid." 


SQtnER  V.  HARNISCHPEGER 

for  stock  In  dlf-  part  does  hereby  agree  to  sell  to  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  eighty- 
three  shares  of  stock  of  tbe  capital  stock  of 
the  corporation  known  as  the  Pawling  &  Har- 
nisdifeger  Company,  of  Milwaukee,  Wisconsin, 
which  aaid  stock  is  evidenced  by  stock  certifi- 
cate of  aaid  corporation  No.  13  for  eighty-three 
shares.  The  purchase  price  for  said  stock  it 
is  agreed  Is  the  sum  of  $12,400.  It  Is  agreed 
tbot  such  purcbasp  price  shall  be  paid  hy  the 
aaid  party  of  tbe  second  part  to  the  said  party 
of  the  first  part  hy  tbe  application  of  all  divi- 
dends declared  in  favor  of  said  stock  by  the 
PawUng  &  Harniscbfeger  Company  annually  or 
at  any  time  when  such  dividends  are  declared; 
such  dividends  to  be  paid  to  tbe  said  party  Of 
the  firat  part  directly  by  said  corporation. 

"In  any  event  the  entire  purchase  price  for 
said  stock  ahall  be  paid  witUn  ten  years  from 
and  after  July  1,*1911,  and  if  such  dividends 
declared  l>y  tbe  said  Pawling  &  Hamlschfeger 
Compsny  are  insuffirient  to  pay  the  entire  pur- 
chase price  as  aforesaid  the  balance  shall  he 
paid  by  the  said  party  of  the  second  part  to  the 
said  party  of  tbe  first  part  within  the  time 
above  limited. 

"Said  8to<^  certificate  has  been  issued  to 
Samuel  H.  Squier  and  assigned  by  him  to  and  is 
now  held  by  the  said  party  of  the  first  part  and 
shall  be  delivered  up  and  surrendered  to  said 
Samuel  H.  Squler  upon  the  payment  of  the 
purchase  price  herein  stipulated." 


Then  followed  a  memorandum  as  to  the 
manner  of  paymwit  and  other  details  of  the 
agreement,  providing,  among  other  tbioga: 

"That  an  agreement  between  Ur.  Hamisch' 
feger  and  Mr.  Pawling  shall  be  drawn  up  em- 
bodying the  sale  and  purchase  of  the  stock 
above  mentioned,  binding  both  parties,  and 
their  heirs,  executors,  adminstrators  or  as- 
signs." 

Parmumt  io  this  memoFBodum  a  written 
agreement  was  drawn  up  between  Pawling 
and  BaAiIsditeger  nsder  date  ot  June  22, 
1011,  by  wbldL  Pawling  transtarred  to  Har- 
ntofAfeger  4,801  -sliareB  ctf  the  capital  stock 
of  the  Pawling  &  Hamlschf^er  Oompaoy. 
No  mention  la  made  in  this  contract  con- 
cerning tbe  Sqnler,  Breck,  and  Hassenpli^ 
stock,  except  this : 

"In  consideration  of  the  premises  the  said 
party  of  tbe  first  part  agrees  to  snrrender  up 
for  cancellation  6,000  shares  of  stock  now  held 
by  him,  except  199  sharea  thereof  which  is 
contracted  to  Squler,  Basaenplug,  and  BredL" 

It  will  be  noticed  that  the  109  shares  there- 
in mmtloned  is  one-halt  of  the  nnmbw  wliidi 
Pawling  bad  contracted  to  dispose  of  to  tbe 
three  employfis  named.  \ 

Thereaftra-,  and  on  Joly  10,  1911,  the  fol- 
lowing agre«nent  was  made  and  'entered  In- 
to between  Hamlschfeger  and  Squler,  to  wit: 

"This  agreement  made  and  concluded  on  this 
lOtfa  day  of  July,  1011,  by  and  between  Henry 
Harniachfeger,  of  Milwaukee,  Wisconsin,  party 
of  the  first  part,  and  Samuel  H.  Sqnler,  of  the 
place,  par^  of  the  second  part, 

^'itnesscth,  that  the  said  party  of  the  first 


It  thus  appears  that  pursuant  to  the  agree- 
ment between  the  partners  each  obligated 
himself  to  sell  to  Squler  88  shares  of  the 
capital  stock  of  the  company,  the  smn  of  the 
two  contracts  amounting  to  the  number  of 
shares  which  Pawling-  originally  agreed  to 
convey  to  Squler. 

On  the  1st  day  of  November,  1916,  Sqpier 
resigned  as  director  and  secretary  of  the  cor- 
poration and  discontinued  his  empl<7ment 
therewith.  Some  time  prior  to  July,  1917, 
Pawling  died,  and  on  that  day  his  executors 
sold  and  transferred  to  the  defendant  Har- 
nls(4ifeger  the  88  shares  of  stock  which  Paw- 
ling had  contracted  to  sell  to  Squier;  th»e 
having  been  paid  thereon  at  that  time  the 
sum  of  $7,228.50  by  the  application  of  divi- 
dends, leaving  due  upon  said  purchase  price 
the  balance  of  $5,270.50,  the  then  present 
worth  of  which  Harnischf^er  paid  to  the 
executors. 

On  December  30,  1917,  Hamlschfeger 
served  on  Squler  a  paper  reciting  the  various 
transactions  concerning  this  stock  heretofore 
set  forth,  and  that  Squier  refused  to  carry 
ont  and  perform  said  contracts  by  voluntarily 
leaving  the  said  Pawling  &  Hamischf^er 
Company  before  the  final  consummation  of 
said  contracts;  that  he  organized  an  Inde- 
pendent and  competing  corporation,  of  which 
he  became  an  officer,  and  the  business  of 
which  he  managed ;  and  that  the  considera- 
tion for  the  grant  of  the  privileges  men- 
tioned in  the  contracts  had  therefore  failed. 
Said  papOT  farther  recited: 

"Now,  therefore,  I,  the  undersigned.  In  my 
own  right  and  as  sssignee  ot  the  83  shares  of 
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wtoA  which  yon  had  tiie  prlrilege  of  pnrchaiiiis 
from  AIoBzo  PawUng  snd  being  dow  the  owner 
4rf  the  whole  namber  of  166  shares  of  stock 
mentioned  in  said  original  agreement  of  Feb- 
raatj  10,  1911,  and  the  owner  of  all  causes  of 
action  and  rights  possessed  by  said  Alonzo 
Pawling  in  his  lifetime  and  by  his  executors 
after  his  death,  do  hereby  revoke  and  rescind 
all  of  said  contracts  and  agreements  and  the 
whole  thereof  and  do  declare  any  and  all  divi- 
dends which  might  have  been  properly  applied 
toward  the  purchase  price  of  said  stock  wholly 
forfeited,  of  which  yoa  will  please  take  noUce." 

On  tiie  8th  day  of  August,  1018,  the  sum- 
mons  In  this  action  was  served.  On  May  4, 
1920,  the  plaintiff  tendered  ¥3,992.50,  the 
balance  due  on  both  of  said  contracts  after 
the  application  of  the  dividends  declared  on 
the  stock  covered  by  both  contracts  up  to 
that  time.  On  the  15th  day  of  Hay,  1920, 
an  amended  complaint  was  served  in  this 
action  alleging  such  tender,  and  that,  by  rea< 
son  thereof,  plaintiff  is  mUtled  to  the  stodc 
covered  hy  the  two  contracts,  and  praying 
Judgmait  requiring  defendant  to  deliver  to 
plaintiff  the  stock  mmtloned  In  said  con- 
tracts and  for  such  Other  and  further  relief 
as  may  be  proper. 

The  action  was  brought  on  for  trial  on 
the  2l8t  day  of  Febroary,  192L  The  court 
made  and  filed  findings  of  fact.  In  which  he 
found  the  facts  heretofore  set  forth  and.  In 
addition  thereto,  that  the  plaintiff  had  full 
knowledge  of  Alonzo  Pawling's  i^ystcal  con- 
dition, of  his  intention  to  dispose  of  his  in- 
teteet  In  the  company,  and  of  the  sale  of 
Alonzo  Pawling's  Interest  In  the  corporation 
to  defendant,  and  was  familiar  with  the 
terms  of  that  sale;  that  the  defendant  Har- 
nischfeger  had  knowledge  of  the  making  of 
the  contracts  of  February  10,  1911,  at  the 
time  they  were  made,  and  knew  the  contents 
and  the  terms  thereof  and  the  conditions  up- 
on which  the  said  stock  was  to  become  the 
property  of  the  plaintiff;  that  subsequent  to 
the  memorandum  agreement  for  the  sale  of 
Pawling's  interest  to  Hamladifeger,  and 
prior  to  June  27,  1011,  plaintiff  and  defend- 
ant had  a  conversation  In  which  Hamisch- 
feger  informed  the  plalnTiff  that  he  had  tali- 
en  over  half  of  the  stock  which  Pawling  had 
agreed  to  sell  to  the  plaintiff,  and  that  he 
(Haraischfeger)  would  take  care  of  the  in- 
terest of  the  plaintiff  in  the  same  manner 
as  before;  that  July  10,  1011,  the  contracts 
between  Pawling  and  Squier  and  Haraisch- 
feger and  Squier  were  entered  into,  and  tliat 
nothing  was  paid  by  the  plaintiff  either  to 
Alonzo  Pawling  or  Henry  Hamiscbfeeer  for 
the  contracts  of  July  10,  1911. 

The  court  ruled  that  the  contracts  of  July 
10,  1011,  were  void  for  want  of  mutuality, 
and  that  It  appeared  upon  the  face  thereof 
that  they  did  not  express  the  entire  agree- 
ment between  the  parties,  and  accordingly 
received  in  evidence  the  contract  betwem 
Pawling  and  Squier  of  February  10*  l&U, 


as  well  as  evidence  of  the  sole  by  Pawling 
of  his  intvest  in  the  company  to  Hamisch- 
feger,  and  parol  evidence  as  to  plaintiff's 
knowledge  of  such  transaction  and  conver- 
sations betwera  Hamiscbfeger  and  Sqoiw 
prior  to  the  contract  of  July  10, 1011. 

As  conclusions  of  law  the  court  foond 
that,  by  resigning  as  director  and  secretary 
and  quitting  the  employment  of  the  com- 
IMiny,  the  plaintiff  breached  the  contract  un- 
der which  he  claims  his  ligiit  to  the  stock 
in  question,  forfeited  his  right  thereto,  de* 
nled  the  relief  prayed  for,  and  entered 
judgment  In  favor  of  the  defendant  From 
the  judgment  so  entered  plaintiff  brings  this 
appeal. 

W.  A.  Hayes,  of  Milwaukee  (N.  L.  Baker, 
of  Milwaukee,  of  counsel),  for  appellant 

Roehr  ft  Steimneti,  of  Milwaukee^  for  re- 
spondent 

OWEN,  J.  (after  fltetlng  the  facts  as 
above).  Plaintiff's  cause  of  action  is  foimd- 
ed  upon  the  contracts  between  himself  and 
Pawling  and  himself  and  Harnischfeger  un- 
der date  of  July  10,  1911,  by  which  Pawlkig 
and  Harnischfeger  severally  agreed  to  sell 
to  the  plaintiff  S3  shares  of  the  capital  stock 
of  the  Pawling  &  Harnischfeger  Company 
for  the  sum  of  $12,450,  the  purchase  price  of 
which  was  to  be  paid  by  the  application  of 
all  dividends  declared  In  favor  of  said  stock 
by  the  company.  These  contracts  are  set 
forth  in  the  statement  of  facts,  and  more 
ext«ided  r^erence  will  not  be  made  to  ttaem 
at  this  tim& 

The  trial  court,  upon  tha  contention  of  ttie 
respondent,  h^  that  these  ccmtracts  were 
void  for  want  of  mutuality ;  that  upon  thdr 
face  they  appear  to  be  gratuities  from  Har- 
nischfeger and  Pawling  to  the  ptainttff',  that 
they  did  not  oUigate  the  plaintiff  to  do  any- 
thing ;  and  that  if  thwe  was  any  ccmsidera- 
tion  to  support  Chan  U  most  be  found  In  evi- 
dence dehors  the  contracts.  EMdaice  of- 
fered by  respmideDt  was  tliweeore  admitted 
to  show  the  |»lor  dealings  between  the  par- 
ties relating  to  this  stock,  which  evidence  In- 
cluded the  contract  of  February  10, 1911,  be- 
tween Pawling  and  the  aj^llant  The 
Judgment  Is  assailed  here  prludpallr  hpon 
the  alleged  oror  committed  by  the  oonrt  in 
80  construing  the  oontracts  and  in  the  recep- 
tion of  such  extrinsic  evidence. 

We  are  therefore  immedlatdy  confronted 
with  the  proper  constmctloB  of  tbe  Cfmtract 
of  July  10th.  It  provides: 

"That  the  said  party  of  the  first  part  does 
hereby  agree  to  sell  to  the  said  party  of  tbs 
second  part"  88  shares  of  the  capital  stock  itf 
the  Pawling  ft  Harnisclifeger  Oompsny.  **3%e 
purchase  price  for  said  stock  it  is  agreed  Is  the 
sum  of  $12,450.  It  is  agreed  that  such  pur- 
chase price  shall  be  paid  by  the  said  party  of 
the  second  part  to  the  said  party  of  the  first 
part  by  the  application  of  all  dividends  declared 
in  £avor  of  said  stock  by  the  ^vllnf  ft  Sxe- 
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■Itdtf^er  CoBLpanr  annually  or  at  BI17  time 
when  mcb  dividends  are  dedared;  rack  divl- 
dends  to  be  paid  to  tbe  said  ptrtj  of  the  first 
part  directly  bj  said  corporatioii.'* 


Tbla  certainlr  looks  like  a  geaierous  con- 
tract. It  is  en  arrangement  by  which  the 
party  of  the  first  part  agrees  to  sell  certain 
shares  of  stock  to  the  party  of  the  second 
part,  such  Stock  to  be  paid  for  out  of  divi- 
dends accruing  thereto.  It  amounts  to  an 
agreement  to  give  to  the  party  of  the  second 
part  the  shares  of  stock  therein  mentioned 
when  the  dividends  accruing  thereon  shall 
amount  to  the  purchase  price  therein  fixed. 
The  contract  does  not  provide  that  any  In- 
terest on  the  purchase  price  shall  be  charged 
or  paid.  Thus  far  the  contract  has  every 
earmark  of  a  mere  gratuity. 

But  attention  is  callod  to  the  fact  that  Qie 
contract  further  provides  that —  1 

"In  any  event  the  entire  purchase  price  for 
said  stock  shall  be  paid  within  ten  years  from 
and  after  July  1,  1011,  and  if  such  dividends 
declared  by  said .  Pawling  &  Haraisc^feser 
Company  are  insufficient  to  pay  the  entire  pur- 
chase [Mice,  as  aforesaid,  the  balance  sfatiU  be 
paid  by  the  said  party  of  the  second  part  with' 
■  in  tbe  time  above  Umlted." 

Appellant  contends  that  this  obligates  the 
par^  of  the  second  part  to  pay  the  purchase 
price  Btipnlat«l  in  the  contract  wltliln  10 
yean  from  tbe  date  thereof  whether  or  not 
any  dividend  be  dedared,  ttna  furnishing  an 
adequate  consideration  for  the  contract 
Bespondett  contends  Oat  this  proTbion 
merely  anvnmts  to  an  optlcm  to  be  ezerdsed 
by  the  party  oC  the  second  part  at  Us  discre- 
tion, and  means  that  If  the  dlvldendfl  do  not 
amount  to  the  fall  purdiase  price  within  10 
yeara,  and  the  party  of  tbe  second  part  de- 
sires tbe  sto^,  he  moat  at  that  time  pay  the 
difTerence  between  the  accrued  dirtdends  and 
fBe  panose  price;  otherwise  tbe  steck  Is 
forf^ted.   The  pertinent  language  is ; 

"In  any  event  the  entire  purchase  price  for 
tbe  stock  shall  be  paid  within  ten  years." 

[1]  Plainly  tUs  fixes  the  duration  of  the 
contract  Bat  does  It  anumnt'to  the  assump- 
tion of  any  reqxniBiblllty  -ra  tbe  part  of  the 
party  of*  the  second  part?  Perhaps  under 
some  drcumstances  It  would  be  so  construed. 
Bat  language  is  always  to  be  construed  with 
reference  to  the  context  and  In  the  Inter- 
pretation of  contracts  they  are  to  be  taken 
by  the  four  comers,  and  the  Intent  of  the 
parties  discovered  from  a  consideration  of 
the  entire  document  The  language  Is  not 
inapt  to  constitute  the  option  privilege  for 
which  respondent  contends.  It  does  not 
comport  with  the  language  employed  to  bind 
the  party  of  the  first  part  It  will  be  ob- 
served that  the  contract  starts  out  by  stat- 
ing: 

"Tbe  said  part^  of  tbe  first  part  does  bereoy 
agree." 
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Tbere  is  no  doubt  concerning  the  mean- 
ing of  that  language.  It  Is  significant  that 
the  contract  contains  no  similar  language 
binding  the  party  of  the  second  part.  From 
beginning  to  end  there  Is  no  language  where- 
by the  party  of  the  second  part  expressly 
agrees  to  do  anything.  It  cannot  be  Bald 
that  the  language,  "In  any  event  the  entire 
purchase  price  of  the  stock  shall  be  paid 
within  ten  years,"  la  consistent  only  with  an 
obligation  on  the  part  of  the  party  of  the 
second  part  to  make  such  payment.  As  al- 
ready stated,  it  is  appropriate  language  to 
express  the  idea  that  the  duration  of  the 
contract  fs  10  years;  that  the  opportunity 
of  the  party  of  the  second  part  to  acquire 
the  stock  In  the  manner  spedfled  expires  in 
10  years,  at  which  time  he  must  pay  the  dif- 
ference in  cash  If  he  wants  the  stock. 

[2]  A  generous  spirit  pervades  the  ccm- 
tract.  It  seems  to  have  been  the  purpose  of 
the  party  of  the  first  part  to  extend  to  the 
party  of  the  second  part  an  easy  opportunity 
to  acquire  stock  In  the  corporation.  It  Is 
said  that  this  is  not  necessarily  true,  and 
for  all  that  appears  the  contract  might  have 
been  a  beneficial  one  to  the  owner  of  the 
stock,  in  that  he  secured  a  substantial  price 
for  the  stock  in  10  years.  It  is  readily  ap- 
preciated that  such  a  contract  would  be  an 
advantageous  one  for  the  owner  of  worth- 
less stock — so  advantageous  In  fact  that  no 
one  with  the  slightest  business  sagacity 
would  become  a  party  of  the  second  pert 
.  thereto.  But  such  chimerical  hypothesis  af- 
fords neither  a  safe  nor  reasonable  test  In 
ascertaining  tbe  Intention  of  tbe  parties  to 
this  contract  There  Is  ample  evidence  that 
the  stock  dealt  with  had  substantial  value. 
It  is  Indicated  by  the  price  stipulated,  by 
tbe  mutual  assumption  that  it  would  pay  div- 
idends, and  the  auctions  of  tbe  com- 
plalnt  that  the  dividends  accruing  theretb 
in  9  years  were  more  than  80  per  coit  of  the 
stipulated  purchase  price.  We  cannot  avoid 
the  ccmvictlon  that  tbe  contract  was  a  benef- 
icent rather  than  a  harsh  bargain,  and  that 
it  was  tbe  Intention  and  purpose  of  the 
party  of  the  first  part  'to  deal  genwously 
with  the  party  of  the  second  part,  and  to 
provide  an  easy  way  for  him  to  acquire  an 
interest  In  the  corporation,  and  that  the  op- 
portunity was  in  the  nature  of  an  option  of 
which  the  party  of  the  second  part  was  re- 
quired to  avail  himself  within  tbe  10-year 
period.  We  agree  with  the  lucid  observa- 
tion of  the  learned  trial  Judge,  made  during 
the  course  of  the  trial,  when  he  said : 

"I  hare  read  this  contract  through  several 
times,  and  you  cannot  escape,  at  least  I  cannot 
the  conclusion  as  you  finish  it,  that  elQier  It 
is  lacking  in  mutuality — either  tbe  contract  er- 
isting  between  them  is  lacking  in  mutuality, 
or  else  this  isn't  the  whole  of  the  contract  It 
might  be  analyzed  in  a  number  of  ways,  hat, 
on  the  face  of  it  It  seems  that  $12,600  worth 
of  property  is  being  turned  over  to  Mr.  Squier; 
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be  does  not  bare  to  pay  for  It  for  10  yean; 
DO  interest  to  be  charged  asainat  him  In  any 
event,  and  if  tbe  dividend  in  the  meantime 
amounts  to  the  sum  of  $12,500  be  has  tbat 
property.  Now  it  in  itself  suggests  tbat  we 
must  looV  somewbere  else  for  the  rest  of  the 
bargain." 

This  results  In  the  conclusion  that  the  con- 
tract is  void  and  unenforceable  for  tbe  rea- 
son That  It  lacks  mutuality  and  Is  in  tbe  na- 
ture of  a  mere  gratuity.  The  respondent 
might  well  have  rested  bis  case  upou '  this 
proposition,  but  he  chose  to  ofCer  evidence 
showing  tbe  entire  transaction  and  the  rela- 
tion between  the  parties,  which  was  received 
by  the  court  While  this  was  objected  to  .on 
tbe  part  of  appellant,  In  view  of  our  con- 
struction of  tbe  contract  of  July  10th,  the 
reception  of  that  evidence  was  not  prejudi-^ 
cial  to  him.  The  respondent  offered  evidence' 
which  constituted  appellant's  only  resort  to 
establish  a  valid  contract  This  included 
tbe  contract  between  Pawling  and  Squier 
uijder  date  of  February  10,  1911.  We  need 
refer  to  but  two  items  of  that  contract  to 
conclusively  indicate  the  Intention  of  the  par- 
ties in  the  respect  we  have  been  discussing. 
Item  9  thereof  provides  tbat  If  tbe  appellant 
voluntarily  discontinues  his  service  with  tbe 
corporation,  then  the  agreement  is  to  be  ut- 
terly void,  and  item  11  provides  tbat  tbe 
asreonent  shall  not  be  ccnuddered  a  sale  of 
said  Btod^,  "but  as  an  option  m  tbe  part  of 
Bald  Samuel  H.  SQnler  to  acquire  and  pur- 
chase said  atodc." 

Whai  Pawling  negotiated  with  Hamiseb- 
feger  for  tbe  sale  ot  hie  Interest  In  tbe  cor- 
poration to  the  latter.  It  was  agreed  between 
the  two  partnera  that  tbe  tonrdoi  <tf  tbls  con- 
tract and  those  a  similar  natare  with  tbe 
other  two  employ^  shouli  be  borne  equally 
by  Pawling  and  Bamlschfeger.  It  seems 
that  Hamlachfeger  knew  «f  the  ctmtract  of 
Fi^ruary  lOth  when  It  was  made«  and  that 
Squier  knew  cA  the  negotiatiotta  between 
Pawling  and  Harnladifeger.  It  la  nnneces- 
sary  for  as  to  discuas  at  ]ffagQi  all  of  the  ex- 
trinste  erldenoe  received  In  the  case  to  indi- 
cate Qie  purpose  and  Intraitlon  of  the  parties 
to  the  contracts  of  July  lOtb.  The  condn- 
skm  of  the  court  to  the  effect  tbat  tbe  rights 
€t  the  parties  are  referable  to  the  contract 
of  February  10,  1911,  find  most  satisfactory 


support  U  Indeed  th€7  are  not  condvalTdy 

established,  by  such  evidence. 

fS]  It  follows  that  the  ctmtracto  of  July 
lOtb  were  not  contracts  of  absolute  aale,  bat 
that  tb^  partook  of  Uie  option  dwracter  of 
tbe  contract  of  ITtfuruary  lOtht  and  that  for 
the  appellant  to  oijoy  the  benefits  arising 
from  that  contract  it  was  necessary  fbr  hln 
to  remain  In  the  employ  of  the  corporation 
during  the  term  thereof.  It  being's  conceded 
fact  in  tbe  case  that  be  voluntarily  quit  the 
service  of  tbe  company  November  1,  1916, 
long  before  tbe  purchase  i^ce  of  the  stock 
had  been  paid  in  tbe  way  of  accumolated  div- 
idends or  otherwise,  the  contract  was  ter- 
minated and  his  rights  thereunder  ceased. 
Thereafter  he  was  not  entitled  to  have  the 
accrued  dividends  applied  on  the  purduue 
ivlce,  nor  was  It  his  prlvUege  or  zlsht  after 
that  time  to  tender  the  balance  of  tbe  pur- 
chase price  and  demand  delivery  of  the 
stock. 

Judgment  aturmed. 

SIEBECEEB,  C.  J.,  took  no  part 

VINXB,  J.  I  am  unable  to  concur  In  the 
conclusion  that  under  the  contract  of  July 
10,  1911.  the  plaintiff  did  not  bind  hlms^  to 
purchase  the  stock  on  or  before  10  years 
from  July  X,  1911,  and  in  the  omclusion  that 
it  is  an  option,  and  is  Incomplete  as  a  con- 
tract The  contract  clearly  designates  the 
seller  and  the  buyer,  and  it  is  signed  by  lioth 
parties.  An  option  is  not  so  signed.  It  is 
signed  only  by  the  party  giving  It  The  con- 
tract says  that  the  purchase  price  shall  be 
paid  by  the  purchaser  to  the  seller,  and  pro- 
vides how  It  shall  be  paid,  the  amount  of 
payment  and  the  time  within  which  It  shall 
be  paid.  Just  how  tbe  contract  could  be 
made  more  definite  and  certain  In  those  re- 
spects it  puzzles  me  to  understand.  Tbat  tbe 
owner  of  an  industry  may  give  a  valued  em- 
ploye a  generous  contract  is  not  strange. 
Whether  the  contract  tn  question  would  turn 
out  to  be  generous  would  depend  upon  tbe 
prosperity  of  the  business  or  the  future  val- 
ue of  the  stock.  Should  that  fall  below  par 
before  the  expiration  of  the  contract  it  might 
turn  out  to  be  very  generous  to  the- seller  in- 
stead of  to  the  buyer. 

JONGS,  J.  I  concur  in  the  forcing  dis- 
sentlng  opinion  of  Mr.  Justice  VXNJB. 
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ZARCONE  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 
(Supreme  Court  of  Wiseonslii.    Feb.  7,  1922.) 

1.  Matter  Md  ••rvant  «=»204(l}— Assninptloa 
of  rlik  defeue  ander  federal  aot. 

Assumption  of  risk  constitnteB  a  defense 
nnder  the  federal  Bmplorere'  liability  Act  (IT. 
a  Comp.  St.  SS  8657-8665). 

2.  Master  and  servant  «=»2r6(0— Risk  of  nn- 
expeeted  neslloonee  of  fellow  servants  not 
aasnmed. 

In  aceepthig  employment,  an  employ^  may 
presamc  that  .hie  fellow  serrants  are  competent 
and  carefal,  and  he  does  not  assnme  the  rift 
of  tbcir  nneipacted  negligent  acts. 

3.  Mastar  and  servant  ^217(10)— Risks  «a- 
annad  ky  employ^  eontinulBi  worit  with 
knowledge. 

An  employs  wbo  continues  at  work  Mrithout 
protest,  with  knowledge  of  the  fact  that  he  !a 
exposed  to  extraordinary  haeard  by  reason  of 
a  defective  appliance  or  machine,  or  by  reaeon 
of  the  negligent  manner  in  which  a  coemplo;4 
does  Ma  work,  aasauea  the  unuaaal  risk  cre- 
ated. 

4.  Matter  and  aarvant  «=»288(8)— Knowledgo 
of  negligent  'prMtiooa  of  fellow  omployd  ques- 
tion for  Jury. 

Whether  the  negligent  practices  of  a  fellow 
servant  have  been  of  such  frequent  occurrence 
as  to  charge  one  with  knowledge  of  the  risk 
is  ordinarily  for  the  jury. 

5.  Master  and  servant  <8=»288(8)  —  Seotloa 
kaad'a  assnnption  of  risk  of  ooaHployi's  nog- 

ligenoe  held  for  Jury. 
Where  a  section  band  was  injured  by  a  neg- 
ligent act  of  his  coemploy^,  evidence  as  to 
previous  carelessness  of  the  eoemployfi  in  the 
same  respect  ftcid  to  make  it  a  question  for  the 
Jury  whether  plalntUE  was  chargeable  with  no- 
tice thereof  and  thereby  aasumed  the  risk. 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  Walt»  Scbinz,  Judge. 

Action  by  lobn  Zarcone  against  the  Ohl- 
cago,  Milwaukee  &  St  Paul  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Tbis  action  was  brought  by  the  plaintiff,  a 
section  hand,  to  recover  damages  for  personal 
Injuries  sustained  while  In  the  employ  of  the 
defendant  railroad  company  during  the  time 
it  was  under  federal  control.  Plaintiff,  with 
others,  was  engaged  in  removing  old  ties 
from  ander  the  rails  and  replacing  the  same 
with  new  ties.  He  and  one  Psiratulla  worked 
together  in  the  performance  of  tbis  work. 
E*lcks  were  used  to  pull  out  the  old  ties.  It 
was  customary  for  both  men,  one  standing 
behind  the  other,  to  sink  their  picks  into  a 
tie,  and  then  to  pull  concertedly  onx  the  picks. 
The  man  standing  behind  notified  the  other 


when  he  was  ready,  so  that  they  should  puU 
In  unison.  In  performing  this  work  Para- 
tulla  always  stood  In  front  of  plaintiff,  and 
plaintiff  would  notify  him  when  he  was  ready 
to  pull.  At  the  time  when  plaintiff  sus- 
tained his  Injuries  tbey  were  so  working. 
Both  had  planted  their  picks  in  a  tie.  T^e 
plaintiff  stood  back  of  his  pick  with  the  "end 
of  the  handle  thereof  pointing  to  the  region 
of  his  groin.  While  plaintiff  was  spitting  on 
his  hands  and  getting  ready  to  pull,  be  ob- 
served Paratulla  pr^iarlDg  to  pull  and  call- 
ed to  him  to  wait  a  minute.  Paratulla,  how- 
ever, disregarded  the  warning  and  pulled 
on  the  handle  of  his  pick,  jerked  the  tie  back- 
wards, causing  the .  ^d  of  plaintiff's  pick 
handle  to  strike  him  In  the  groin  on  the  left 
side,  as  a  result  ot  which  a  traumatic  hernia 
was  produced. 

The  case  was  tried  in  the  civil  court  of 
Milwaukee  county.  A  special  verdict  was  re- 
turned, by  which  it  was  found  that  the  plain- 
tiff auBtained  a  rupture;  that  the  fellow  serv- 
ant was  guilty  of  n^llgence  In  moving  the 
tie  with  liis  pidt ;  that  plaintiff's  injury  was 
caused  in  whole  or  In  part  by  such  negli- 
gence; that  no  negligence  on  the  part  of  the 
piaintiff  proximately  contributed  to  bis  In- 
jury ;  and  Aaseaaed  damages  in  the  sum  of 
$1,500. 

The  defendant  requested  th^  court  to  sub- 
mit as  a  part  of  the  special  verdict  the  ques- 
tion, "Did  the  plaintiff  assume  the  risk  of 
doing  the  work  In  the  manner  described  by 
the  plaintlffr'  The  court  refused  to  include 
such  question  In  the  special  verdict  HbR  de- 
fendant apitealed  from  the  civil  court  to  the 
circuit  court,  assigning  as  error  the  refusal 
of  the  civil  court  to  Ui<iude  such  question  lu 
the  special  verdict  The  clrcnit  court  held 
that  such  questlfm  should  have  been  included 
in  the  special  verdict,  and  ordered  a  new  trial 
In  the  circuit  court,  from  wlUch  order  plain- 
tiff brings  this  appeal. 

Baymiwd  J.  Gannon,  and  Cannon,  Waldron 
&  SdiweichlOT,  all  of  Milwaukee,  and  M.  L. 
Lueck»  of  Beam  Dam,  for  appelant 

H.  J.  KUileaf  Bod^  M.  Trump,  and 
Thomas  B.  ToriAy.  all  itf  Milwaukee,  for  re- 
spondent 

OWBX,  J.  (after  stating  the  facts  as 
above).  [1]  The  sole  question  Is  whether  the 
trial  court  erred  in  refusing  to  Include  In 
the  special  verdict  a  question  requested  by 
the  defendant  relating  to  plaintiff's  assump- 
tion of  the  unusual  risk  attending  the  work 
arising  from  the  negligent  conduct  of  Para- 
tulla. Tbis  action  is  brought  under  the  fed- 
eral employers'  liability  statute  (U.  S.  Comp. 
St  §S  8657-8665),  and,  consequently,  the  neg- 
ligence of  a  fellow  servant  constitutes  no 
defense  to  the  action.  However,  it  appears 
from  plaintiff's  testimony  that  Paratulla, 
upon  several  occasions  prior  to  the  accident^ 
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had  polled  upon  hla  before  plaintiff 
was  rewl7:  tliat  tbls  Inddent  had  occurred 
upon  aDffl<^»tl7  namerous  occasions  to  ac- 
quaint plalnUff  with  the  negligent  dispofli- 
tlon  of  Paratulla  In  this  respect,  and  re- 
spondoit  contends  that,  by  continuing  the  em< 
Idt^ent  after  snch  knovledg^  t}ie  plaintiff 
assumed  the  onosual  risk  arising  from  Para- 
tulla's  coodnet  in  polling  upon  the  pick  be* 
fore  plaintiff  was  ready.  It  la  well  settled 
that  assumption  ot  the  risk  does  constitute 
a  defoose  under  the  fedraal  Bmplf^ers*  Lia- 
bility Act. 

[2-4]  In  accepttng  employment  an  employe 
may  presume  tbat  his  fdlow  servants  are 
competent  and  careful,  and  be  does  not  as- 
sume the  risk  of  their  uneqtected  negligent 
acts.  Shearman  &  Bedfleld  on  Negligence  (6tb 
Ed.)  207g:  Graber  t.  Dolnth,  S.  S.  &  A.  B. 
Co.,  ISO  Wis.  414,  IBO  N.  W.  480;  Bwlg  t. 
Chicago^  M.  &  St.  P.  B.  Co..  107  Wis.  587, 
167  N.  W.  442,  169  N.  W.  429.  But  it  Is 
well  settled  that  an  mpIoyA  who  continues 
at  work  witiiout  protest,  with  knowledge  of 
the  fact  tbat  he  la  exposed  to  extraordinary 
hazard  by  reason  of  a  defective  appliance 
or  machine,  ttereby  assumes  sndi  unusual 
rUk.  By  this  same  tokrai,  where  an  extraw- 
dlnary  haxard  arises  by  reason  of  tbe  neg- 
ligent manner  In  which  a  coemi^Dyfi  does 
his  work,  and  the  employe,  with  fnll  knowl- 
edge of  such  negligent  disposition  on  tbe 
part  of  his  coemidoye,  continues  at  work 
without  protest,  he  assumes  the  unusual 
risk  tbas  created.  Of  course  there  is  a 
difference  between  a  d^ective  maelilne  and 
a  negligent  coemiAoyfi,  in  this:  A  defectlTe 
ai^llance  or  maidilne  will  remain  d^ective 
fmtU  repaired,  and  the  risk  arising  from 
its  use  will  be  constant  A  coempIoy6  may 
be  negligent  upon  one  occasion  onty  and 
thereafter  properly  perform  his  task  or  duty. 
His  negligent  acts  may  be  of  frequent  or 
InAsqnent  occurrence^  The  mere  fact  that 
he  is  negligent  upon  one  occasion  does  not 


(Wis. 

necessarily  imj^  that  he  win  be  negligent 
upon  future  occasions.  But  It  is  appamt 
that  they  may  be  of  such  frequent  occurremoe 
as  to  charge  persons  of  reasonable  care  and 
prudence  with  knowledge  tliat  it  is  OBXiger- 
ous  to  work  wltb  himi.  Whece  such  is  the 
case,  and  his  coemployte,  notwithstanding 
such  knowledge^  continue  In  the  emplojpment 
without  protest,  they  assume  the  risk  arising 
from  his  negligent  practices  as  well  aa  the 
risk  arising  fnmi  the  continued  use  of  a  de- 
fective api^nce  or  madiln&  Of  course, 
it  Is  ordinarily  for  the  Jury  to  say  whtib- 
er  his  negligent  practices  have  been  of  such 
frequent  occurrence  In  the  past  aa  to  libaxsa 
men  of  reasonable  care  and  prudence  sim- 
ilarly situated  with  knowledge  of  the  ex- 
traordinary or  unusual  risk  or  dango*  aris- 
ing to  those  who  are  wOTklng  with  Um. 
Where  sndi  is  found  to  be  the  fact,  th^  it 
follows,  as  a  matter  of  law,  that  those  who 
continue  to  work  with  him  as  Us  comployfis 
assume  the  extraordinary  or  unusual  risk 
of  the  anployment  arising  from  his  negli- 
gent tendencies. 

[I]  In  tbls  case  the  ]ury  would  have  been 
warranted  In  finding  from  plaintiffs  testi- 
mony that  upon  numerous  oocasi<ms  In  the 
past  FaratuUa  bad  pranaturely  polled  upon 
his  pick ;  that  sudi  occasions  were  so  numer- 
ous aa  to  charge  a  person  of  ordinary  care 
and  prudmce  similarly  situated  with  the 
fact  that  ParatnUa's  disposition  and  prac- 
tices in  each  respect  constituted  an  unusual 
or  extraordinary  hazard  of  the  work.  Had 
the  jury  so  found,  they  would  have  beoi 
warranted  in  answering  tbe  qnestton  request- 
ed by  the  defendant  in  the  afflrmatiTe,  which 
would  have  defeated  pUlntllTs  right  to  a 
recovery.  The  trial  court  erred  in  Its  re- 
fusal to  submit  the  questioa,  and  a  new  trial 
was  properly  granted  by  tbe  circuit  court 

Order  alBrmed. 

SIEBEOEEB,  a  J.,  took  no  part 
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DRISCOLL  V.  MEYER.    (No.  34499.) 

(Supreme  Court  of  Iowa.   Feb.  14,  19S!2.) 

1.  MalWoM  pratMBUoi  «c»72(4)-~lMtniottti 
held  arroMoae  a*  IsplylBt  lifaraim  vt  miUoo 
■nt  bt  ovommo  Iqr  dirwt  proof. 

In  an  actim  for  wrongfully  aning  out  a 
search  warrant,  it  was  error  for  the  court,  aft- 
er charging  that  the  burden  was  on  pliUntiff 
to  establish  want  of  probable  cause  and  malice, 
and  that  malice  might  be  inferred  from  want 
of  probable  cause,  but  that  the  jury  was  not 
bound  to  draw  such  inference  and  should  de- 
termine the  question  of  malice  from  all  the  facts 
and  ciicumstanceB  bearing  tbewon,  to  further 
chai^  that  the  inference  of  malice  from  want 
of  probable  cause  was  only  a  presumption 
raised  by  the  law.  and  must  fail  if  direct  and 
positive  proof  was  found  from  the  evidence  as 
a  whole  that  defendant  acted  in  good  faith  and 
without  malice,  this  implying  that  such  in- 
ference must  prevail  unless  there  was  such 
rect  and  positive  proof. 

2.  Malicious  prosecfrtloD  «=356— Direot  proof 
of  good  faith  not  required. 

In  an  action  for  wrongfully  suing  out  a 
search  warrant,  direct  and  positive  proof  of 
good  faith  was  not  required  of  defendant,  and 
it  was  enough  if  the  evidence  as  a  whole  was 
so  doubtful  that  it  failed  to  satiBfy  the  jury 
by  a  preponderance  of  the  evidence  that  tbare 
was  malice;  the  burden  being  on  ptaintifE  at  all 
times. 

8.  MalMoes  proseeatloo  ^»58(3)  ^Saonrti 
warrut  ant  eonfornlifl  to  liiformatlOR  held 
arroooonsly  admlttod. 

In  an  action  for  wrongfully  suing  out  a 
warrant  to  soarch  plaintifTa  premisea  for 
chickens  stolen  from  defendant,  where  defend- 
ant had  stated  repeatedly  that  he  could  not 
believe  plaintiff  would  take  the  chickens,  but 
suspected  that  whoever  took  them  left  them 
on  plaintifrs  premises  and  the  informstlon 
sworn  to  by  him,  in  harmony  with  these  dec- 
larations, asserted  that  defendant  suspected 
plaintiff  of  having  the  chkkena,  it  was  error  to 
admit  the  warrant  which  recited  that  defend- 
ant "inspected  and  believed"  that  the  diickens 
were  "taken"  by  plaintiff,  especially  where 
there  was  no  apparent  reason  for  introducing  It 
other  than  to  get  these  atatementa  before  the 
Soxj. 

Appeal  from  District  Conrt,  Jackson  Coun- 
ty; F.  D.  Letts,  Judge.. 

ActloB  for  domacea  for  ming  out  a  search 
warrant  under  which  plaintiff's  premises 
were  unlawfully  seardied.  There  was  a 
judgment  upon  verdict  for  $479,  and  the  de- 
fendant appeals.   Reversed  and  remanded. 

'  E.  L.  Miller,  of  Olinton,  for  appellant. 

F.  E.  Tri^,  of  Preston,  and  Wolfe,  Wolfe 
it  Clansson,  of  Clinton,  for  appellee; 

EVANS,  J.  The  salient  facts  of  the  case 
are  brief.  On  a  night  of  January,  1920,  the 
defendant's  dtlckm  house  was  robbed  of  its 


chickens.  FoUowlnc  natural  Impulsea  be  be- 
gan an  Investigation  with  a  view  to  detect- 
ing the  wrongdoer  and  to  recoratag  his 
property.  Hla  house  Is  located  upon  die 
north  side  of  an  east  and  \ra8t  highway. 
His  yards  and  bulUUngs  lie  to  the  west  and 
northwest  of  the  house.  Northerly  and  wes- 
terly from  bis  buildings  was  an  area  of  tim- 
ber. It  so  happened  that  human  tracks  were 
discovered  in  the  snow  at  a  point  close  to  the 
chicken  bouse  and  at  a  potnt  where  a  t&ac» 
was  scaled.  These  tracks  indicated  that  the 
person  making  them  had  come  soutbttly  to- 
wards the  ebi<&en  house  and  had  retraced 
bis  steps  northerly  from  the  dilcken  house. 
These  tracks  were  carefully  followed  through 
the  timber  and  in  a  northwesterly  direction 
and  were  finally  lost  In  the  highway  a  short 
distance  from  the  home  of  the  plaintiff.  As 
to  the  exact  distance  the  testimony  varies 
frcnn  30  yards  to  20  or  30  rods.  The  last 
tracks  at  the  place  where  they  were  lost 
are  pointing  toward  the  plaintiff's  house  and 
buildings.  The  plaintiff  lived  northwesterly 
from  the  defendant.  He  also  lived  on  the 
north  aide  of  an  east  and  west  highway. 
This  latter  highway  was  .the  one  where  the 
tracks  were  lost  There  were  only  two  oth- 
er families  liviog  within  that  general  neigh- 
borhood ;  the  region  being  known  as  the  Ma- 
quoketa  Bluffs,  which  was  virtually  unin- 
habited. It  was  upon  these  facts  that  the 
defendant  filed  an  afiBdavIt  stating  in  sub- 
stance that  his  chickens  "bad  been  taken  from 
my  hen  house,"  and  that  "I  suspect  Daniel 
Drlscoll,  of  Preston,  Iowa,  of  having  the 
same."  A  search  warrant  was  issued  and 
was  served  by  an  lamination  of  the  plain- 
tiff's outbuildings.  No  searebing  of  the  resi- 
dence was  done  or  proposed,  nor  was  any 
incriminating  evidence  found.  That  the 
tracks  of  a  human  b^ng  were  found  as  al- 
ready stated  is  put  beyond  dispute.  The 
plaintiff  put  upon  the  stand  the  witness 
Yaddof,  who  made  the  tracks  and  who  tes- 
tified to  the  circumstances.  The  innocence 
of  the  plalnHff  of  any  wrongdoing  is  also 
put  beyond  dispute  ujMn  this  record,  and 
was  freely  conceded  both  by  the  pleading 
and  by  the  evidence  of  the  defendant  Many 
assignments  of  error  are  argued  by  the  ap- 
pellant Some  of  these  we  shall  have  no  oc- 
casion to  consider. 

[1]  The  trial  court  properly  instructed  the 
jury  that  the  burden  was  upon  the  plaintiff 
to  establish  want  of  probable  cause  for  the 
search  warrant  and  malice  on  the  part  of 
the  defendant.  This  pronouncement  was 
further  elaborated  by  the  court  in  instruc- 
tion No.  9,  which  advised  the  jury  that, 
if  it  found  want  of  probable  cause.  It  was 
authorized  therefrom  to  infer  malice  on  the 
part  of  the  defendant.  It  also  advised  the 
jury  that  It  was  not  bound  to  draw  sncb  In- 
ference, and  Oiat  the  question  of  malice 
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should  be  determined  upon  all  the  evidence 
of  tacts  and  circumstances  appearing  in  evi- 
dence and  bearing  upon  tbat  question.  If 
the  Instruction  had  stopped  at  this  point.  It 
would  have  been  quite  onassallablew  The 
following  qnaUflcatlon,  bowever,  was  added 
thereto: 

"The  inference  that  malice  prompted  the  com- 
menoement  of  the  proceedingB  for  the  search  of 
plalatiff's  premises  which  may  be  drawn  from 
a  preponderance  of  the  evidence  that  sach  com- 
mencement of  the  proceedings  was  without 
probable  cause  on  the  part  of  the  defendant  is 
only  a  presumption  which  is  raised  by  law  and 
most  fail  if  direct  and  positlre  proof  is  found 
by  you,  from  a  full  and  comprehensive  under- 
standing of  the  evidence  as  a  whole,  that  the 
defendant  acted  in  good  faith  and  without  mal- 
ice in  filing  the  affidavit  upon  which  the  issu- 
ance of  the  seanA  warrant  was  based." 

The  foregoing  quallflcatloii  Is  assailed  by 
appellant  as  in^judicial  error.  We  think  13a» 
quallflcatiOB  was,  to  say  the  least,  an  on- 
fortunate  one,  and  that  it  was  clearly  errone- 
ous in  its  Implications,  if  not  in  its  direct 
pronouncement  It  will  be  noted  tiierefrom 
that  the  inference  of  malice  which  the  Jnry 
Is  permitted  to  draw  for  vant  of  inrobable 
cause  la  described  aa  a  "presumption  wUch 
Is  raised  by  law*"  It  further  declares  that 
such  presumption  "must  fall  if  direct  and 
positive  proof  Is  found  by  you  from  a  full 
and  comprehensiTe  understanding  of  the  evi- 
dence 88  a  whole  that  the  defendant  acted 
in  good  faith  and  without  malica"  The 
dear  Imtdlcation  of  tiila  part  of  the  instruc- 
tion Is  that  tlie  "presumption  raised  by  lavr*' 
raoBt  prevail  unless  there  be  direct  and  posi- 
tive proof  of  good  faith.  In  which  event  the 
presumption  "must  fall." 

[2]  We  cannot  escape  the  condudon  that 
the  effect  of  this  qualification  was  to  de- 
ivlve  the  appellant  whoUy  of  the  benefit  of 
the  rule  once  properly  stated  that  the  bur- 
den was  upon  the  plaintiff  to  prove  malice . 
in  the  light  oC  all  the  evidence  in  the  record, 
including  the  want  of  probable  cause.  "Di- 
rect and  positive  proof  of  good  &ith"  was 
not  required  of  the  defendant.  It  was 
enough  if  the  evldoioe  aa  a  whole  was  so 
doubtful  that  It  failed  to  satisfy  the  Jury 
by  a  preponderance  of  tiie  evidence  that 
there  was  malice.  The  burden  remained  upon 
plaintiff  at  all  times.  We  are  compelled, 
therefore,  to  sustain  this  assignment  of  er- 
ror. 

[S]  II.  The  plaintiff  pleaded  and  set  fortli 
both  the  Information  signed  by  the  defrad- 
ant  and  the  search  warrant  under  which 
the  search  was  made.  Both  were  admitted 
In  the  answer.  Upon  the  trial  of  the  case 
the  plaintiff  offered  the  search  warrant  In 
evidence.  The  offer  was  objected  to  by  the 
defendant,  and  the  objection  was  overruled. 
Error  ts  assigned  because  of  such  ruling. 

Ordinarily  we  should  deem  it  quite  Im- 


material and  noniwejudldal  in  tiie  state  of 
the  pleadings  whether  the  warrant  were  in- 
troduced or  omitted.  In  this  case,  however, 
there  was  a  variance  in  the  respective  state- 
ments contained  In  the  Information  and  in 
the  warrant  The  Informatitm  aatd;  "I  fur^ 
ther  »u»peot  Daniel  Drlaooll  cf  Presttm  of 
having  the  samek"  The  search  warrant  said 
that  Meyer  both  suspected  and  beUetwd  that 
tbe  "chldcens  were  toteit  by  one  Daniel 
DrlscoU.'*  Tbe  distinction  Is  twofold: 

(1)  That  the  Informatitm  diarged  the 
present  poeseaslon  to  DrlscoU  and  did  not 
charge  the  larceny ;  whereas  the  search  war- 
rant described  ttie  information  as  charging 
ttie  larceny  to  DrlsnA  and  not  the  pooKB- 
Blon. 

(2)  That  the  Information  stated  that  Mey- 
er MUpected  Driacoll;  whereas  the  seardi 
warrant  Indicated  tliat  Meyer  both 
iwofed  and  beUeoed, 

The  distinction  la  aomewbat  fine,  but  In 
the  Ue^t  of  the  evidence  it  is  not  wlthmt 
Its  signiflcance.  Dilscoll  la  conceded  to  be 
a  man  of  good  character  and  reputation. 
Meyer  had  stated  repeatedly  to  tbe  officer 
sorving  the  aeaicb  warrant  that  he  could 
not  believe  that  Driacoll  would  take  his 
chickens.  He  admitted  these  dedarations 
upon  the  witness  stand.  Because  of  tiie 
tracks  he  did  auepect  (hat  wboevw  took 
th^  1^  them  upcHi  the  DrlscoU  premlaea. 
His  statement  In  the  Infmnation  was  at 
least  Uterally  cwslstent  with  fala  fnmer  ut- 
terances. Tin  statement  ascribed  to  hbn  in 
the  search  warrant  was  not  Insignificant 
as  this  distinctlcm  may  eeem  outside  of  the 
record,  there  is  no  reason  discoverable  from 
the  record  why  the  plalntUf  should  Instat 
on  putting  this  aeardi  warrants  in  evidence 
except  the  possible  advantage  of  getting  the 
statemmts  tt  the  Bwnfli  warrant  as  to  tlie 
cont«)ts  of  the  infonnation  before  the  Jnxr* 
We  think  that  tiie  admission  of  this  erhlbit 
was  at  least  tedmlcally  ernmeou^  and  we 
are  not  prepared  to  say  tiiat  it  was  not  prej- 
udicial. We  would  hesitate  to  reverse  upon 
this  ground  alone,  but  in  view  of  the  neces- 
sity of  a  new  trial  we  deem  it  proper  to 
take  this  notice  of  this  assignment  of  «ror. 

III.  Sewal  of  the  oQier  aesignmeotg  of 
error  rdate  to  tiie  snfficlen<^  of  the  evidence. 
In  view  of  m  new  Mai  we  are  not  disposed 
to  discuss  that  question  fartlier  than  to  say 
that  we  deem  the  evidence  of  want  of  prob- 
able cause  as  very  dose,  not  because  of  any 
doubt  as  to  tbe  Innocence  of  the  plaintiff,  but 
because  the  circumstance  of  the  discovery  of 
the  tracks  already  described  was  a  very  alg- 
nlflcant  one  and  was  wdl  calculated  to  lead 
the  defoidant  Into  suspicion  without  bad 
faith.  The  evldaice  may  be  mat^ially  dif- 
ferent upon  the  aeccmd  trial.  For  the  same 
reason  here  Indicated,  we  are  not  disposed 
to  consider  complaint  concerning  the  meas- 
ure of  damage. 
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For  the  reasona  Indicated.  jadgmeit 
below  must  be  reTcarsed. 

STEVENS,  a  J.,  and  ABTHUB  and  FA- 
VSSJjBf  JJ^  ooncnr. 


HANSON  St  al.  T.  JEFFRIES.    (N*.  84153.) 
(Sapreme  Conrt  ol  Iowa.   Feb.  7,  1922.) 

1.  Appeal  and  error  <5=»I002— VenUot  oa  eoa- 
fllctiag  avldeaoe  eonotaelve. 

Where  the  evidence  is  conflictiiic,  tbe  ver- 
dict mast  stand,  in  the  absence  of  prejudicial 
error  in  materi^  niliiigB  of  the  court. 

2.  Appeal  and  error  «5>732— General  aealta- 
■ent  to  denial  of  aew  trial  InsuffloienL 

Ad  aSBignment  of  error  that  "the  conrt 
erred  in  oTerruliog  the  plaintiff's  motion  lor 
new  trial"  raises  no  qnestioD  on  appeal. 

Aiveal  trom  XMstrlct  Ooort.  Story  County ; 
O.  D.  numpwm,  Jodgeb 

Action  at  law  to  recorer  commissiMia  al- 
legeA  to  be  due  plalntlffii  for  procurizw  a 
pardiaaer  for  real  eatate.  Trial  to  a  Jury, 
and  verdict  for  defendant  Plalntlfia  appeal 
Affirmed. 

J.  F.  Martin,  ct  Nevada,  Iowa,  for  appel- 
lants. 

B.  B.  Wtf ty*  Nevada,  Iowa,  for  appel- 
lee. 

PER  OUBIAH.  The  plaintiffs  allege  that 
defendant  listed  his  land  with  them  as  agents 
at  the  agreed  net  price  of  $215  per  acre,  with 
an  additional  margin  of  $2  per  acre  as  com- 
mission ;  that  acting  upon  said  authority  they 
did  procure  one  Hawliins,  who  purchased  the 
land  at  the  price  of  $219  per  acre.  For  these 
services  plaintiffs  aak  Judgment  in  tbe  sum 
of  $280.  The  defendant  admits  that  at  one 
time  he  authorized  plaintlffa  to  sell  his  land 
during  a  limited  period  of  SO  days  only,  but 
they  failed  to  raalce  any  sale  or  produce  any 
purdiaser  within  said  time  or  at  any  other 
time.  Defendant  further  denies  that  plnln- 
tiffs,  or  ^ther  of  than,  furnished  or  Intro- 
duced to  blm  the  purchaser  Hawlcins. 

[1,  1]  Tbe  testhnony  oiC&eA  by  the  parties 
dtsdoBCB  a  conflict  upon  practically  every 
material  allegation  in  the  pleadings.  These 
iMuefl  of  fact  bare  been  decided  by  the 
Jury  against  the  appellanta,  and  this  court  is 
wltlioat  authority  to  review  or  rev»ae  audi 
findings  as  have  any  fair  support  In  the  rec- 
ord. The  verdict  must  therefore  be  allowed 
to  stand  imless  prejudicial  error  be  found 
In  some  of  tbe  mat«ial  rulings  of  tbe  court 
htSaw  In  &e  pn^ren  of  the  trial.  Most  of 
tbo  assignments  of  emr  are  too  general  to 
call  for  our  review.  For  example,  the  prin- 


cipal asdgnment  reads  as  follows:  "The 
court  erred  in  overruling  the  i^alntiffs  mo- 
tion for  new  trial."  This,  as  we  have  often 
held,  raises  no  question  for  consideration  on 
appeaL  In  other  rulings  complained  of  upmi 
the  offer  and  Introduction  of  testimony,  we 
find  nothing  involving  prejudicial  error.  We 
cannot  agree  with  the  contention  of  counsel 
for  appellant  tiiat  the  undisputed  testimony 
shows  plalDtiffs  entitled  to  a  verdict.  The 
most  whlcb  can  be  said  Is  that  there  was 
sufficient  evidence  to  sustain  a  verdict  for 
plaintiff  if  the  Jury  had  so  found,  but  it  was 
not  undisputed,  and,  the  Jury  having  found 
for  the  defmdant  thereon,  the  court  is  not 
authorized  to  set  it  aside. 

The  cause  seems  to  have  been  fairly  tried ; 
there  is  no  showing  of  revorsible  error,  and 
the  Judgment  of  Ibe  district  court  is  af- 
firmed. 

STBVEN8,  O.  J.,  and  WKAVBB,  PBBS- 
TON,  and  DE  GHAFF.  JJ^  concur. 


BAKER  V.  PALMER.    (No.  34317.) 

.  (Sapreme  Conrt  of  Iowa.   Feb.  7,  1922.) 

I.  Appeal  aad  error  «a»IOIO(l)--Trlal  oosrfs 
flndiag  has  effeot  of  vonHot  wbsrs  supported 
by  sone  evidesoe. 

Trial  conrt's  finding  has  the  effect  Of  a  ver- 
dict, and  will  not  be  disturbed  on  appeal  If  it 
la  supported  by  some  evidence. 

7.  Trial  «=;>404(5)--GeBaral  flndlsg  a  tadlsi 

oa  ail  issues. 
A  general  finding  for  defendant  InvcdvM  a 
finding  in  his  favor  on  all  of  the  iasnea. 

Appeal  from  District  Court,  Clarke  Goon- 
ty ;  Homer  A.  Fuller,  Judge. 

Action  at  law  to  recover  an  amount  allied 
to  be  due  the  plaintiff  as  conmilssion  earned 
in  the  procurement  of  a  purchaser  for  defend- 
ant's farm.  Trial  to  the  court  without  Jury. 
Judgment  for  defendant  tor  costs,  and  plain- 
tiff appeals.  Affirmed. 

O.  M.  Slaymaker  and  A.  M.  lOUer,  both 
of  Osceola,  tor  appellant 

Tonifie  St  Toni^^  of  Osceola,  for  appellee. 

WEAVER,  J.  PlBlntlfl  states  his  claim  In 
several  different  forms,  which  may  be  ab- 
breviated, as  follows:  (1)  Upon  exiwess  con- 
tract to  pay  a  commission  of  per  acre  tor 
finding  a  buyer  for  defendant's  80-acre  farm ; 
(2)  np<Hi  quantum  meruit  for  swices  per- 
formed in  finding  a  buyer  for  defaidanfs 
farm ;  ^  upon  express  cmtract  to  pay  plain- 
tiff a  commission  of  $2JB0  per  acre  for  such 
service. 

Defendant  denies  the  allegations  of  the  pe- 
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<ttlon  and  amendmentB  thereto ;  admits  mat 
In  coDveraaticui  vltb  plaintlfl  he  offered  to 
pay  plaintiff  a  onumlsston  of  $1  per  acre  for 
finding  a  buyer  for  the  farm,  aatb  commla* 
don  to  be  paid  when  the  sale  was  made  and 
defendant  bad  received  payment  for  the  prop- 
erty. The  answer  further  alleges  that  plain- 
tiff brought  to  the  defendant  one  Newcomlb 
as  a  proposed  purchaser  with  whom  an  option 
contract  was  made  for  such  purchase,  but  no 
sale  was  in  fact  effected,  said  Newcomb  fall- 
ing and  refusing  to  take  advantage  of  the  op- 
tion or  to  buy  or  pay  for  the  land,  and 
that  no  sale  was  ever  made  or  accomplished 
through  the  plaintiff's  alleged  agency.  The 
trial  court  found  for  the  defendant  generally, 
and  entered  Judgment  against  plaintiff  for 
the  costs. 

[1  ]  X.  It  will  be  borne  in  mind  that  accord- 
ing to  defendant's  answer  no  commission  was 
to  be  payable  to  the  plaintiff  xmtil  a  sale  was 
accomplished,  and  defraidant  had  receivea 
payment  therefor.  If  that  defense  was  estab- 
lished there  can  be  no  recovery  by  the  plain- 
tiff, for  It  appears  without  dispute  that  the 
alleged  purchaser  did  not  take  the  land  or 
pay  Its  price,  and  the  property  is  still  held 
and  owned  by  th^  defendant.  Upon  the  issue 
so  raised  there  Is  direct  and  competent  testi- 
mony in  suiqciort  of  the  defendant's  version 
of  the  agreement  Its  credibility  and  weight 
were  matters  for  the  trial  court,  and  Its  find- 
ing thereon  has  the  effect  of  a  jury  verdict 

[2]  n.  The  appellant  in  this  court  devotes 
his  entire  argument  to  the  other  issue  raised 
by  the  pleadings.  Defendant,  while  conced- 
ing there  was  a  contract  entered  into  between 
him  and  Newcomb,  avers  that  It  was  not  a 
contract  of  9ale.  but  at  most  was  the  grant 
of  an  option  of  which  Newcomb  never  took 
advantage.  The  writing  in  question  contains 
language  which  If  considered  without  refer- 
ence to  other  stipulations  would  wltiiout 
doubt  be  construed  as  a  contract  of  sate. 
Among  such  other  stlpnlations  Is  the  follow- 
ing: 

"It  is  understood  In  case  the  second  party 
[Newcomb]  fails  to  make  payments  as  above 
afcreed.  then  all  payments  that  have  been  made 
shall  be  forfeited  to  first  party  [defendant]  as 
damages  in  full  and  contract  canceled." 

Whether  this  was  a  contract  of  sale  or  a 
mere  option  from  which  Newcomb  could  with- 
draw without  being  liaUe  to  an  action  for 
specific  performance  or  damages  may  be  open 
to  doubt,  a  question  whi<Ai  for  at  least  one 
sufficient  reason  need  not  now  be  decided. 
The  trial  eonrt^s  Judgment  for  the  dtf endant 
generally  Involves  a  finding  In  his  tevor  on 
all  the  Issues,  and  these  indude  the  plea  that 
under  the  agreement  between  the  parties  no 
commission  was  to  be  payable  to  plaintiff 
until  a  sale  wab  made  and  the  price  received. 
That  defense.  If  established,  Is  equally  fatal 
to  plaintlfra  claim  whether  the  writing  be 


treated  aa  a  oimtract  of  sal*  or  grant  of  an 
option.  The  Kde  error  pointed  out  by  the 
ai^ellant  as  ground  fen-  reversal  is  the  gen- 
eral one  that  "the  court  erred  in  dismlsring 
the  plaintlfTs  petition."  This  is  probaMy  en- 
tlrely  too  indefinite  to  require  a  review  of  the 
record  by  this  court  but,  even  if  that  require- 
ment be  waived,  there  Is  nothing  shown  to 
overcome  or  rebut  the  presumption  which 
obtains  In  support  of  the  Judgment  appealed 
from.  No  reversible  error  Is  shown,  and  the 
Ju(fement  of  the  district  court  is  affirmed. 

STEVENS.  O.  J.,  and  PBSSTON  and  DB 
OBAFT.  JJ„  concur. 


PACE  V.  ZELLMEa    (No.  34508.) 
(Snpreme  Court  of  Iowa.   Feb.  T,  1922.) 

1.  Damages  <S=3l63(3)— Measure  of  recovery 
for  breaoh  of  oostract  Is  sam  ettpalatod  as 
llqaldateil  damages,  la  ahseao*  of  proof  tkat 
penalty  was  latsaded. 

For  breach  of  a  contract  providing  for  the 
payment  of  a  Btipolated  sum  as  liquidated  dam- 
ages, such  sum  is  the  measure  of  recovery,  bk 
the  absence  of  proof  tliat  a  penai^'  was  In- 
tended. 

2.  Damages  «s>IG3(3)— la  aetlea  for  hreaak 
of  ooatrael  provMlni  for  llqaMatod  daaafoo, 
pialatlir  Doai  Mt  pM  or  prove  aotoal  daa- 
agos. 

la  an  action  for  breech  oi  a  contract  pro- 
viding for  the  payment  of  a  sUpoIated  stun 
as  liquidated  damages,  plaintiff  need  not  plead 
and  prove  actual  damages,  the  burden  being 
on  defendant  If  a  peaidty  were  intended,  to 
prove  SQch  fact 

3.  Appeal  and  error  ^=>I7I (I)— Judgmrat  not 
reversed  on  theory  otlier  t4ian  that  on  whleh 
case  was  tried. 

In  an  action  at  law  for  breach  of  a  coutract 
providing  for  the  payment  of  a  stipolated  som 
as  liquidated  damages,  where  no  fraud  was 
pleaded  and  the  case  was  tried  below  on  the 
theory  of  liquidated  damages,  the  Sopreme 
Court  cannot  I'evene  a  judgment  for  plaintiff 
on  the  theory  that  a  penalty  was  Intended. 

Appeal  from  District  Court  Dnion  Coun- 
ty; Homer  A.  Fuller,  Judge. 

Action  to  recover  on  a  land  contract  the 
sum  of  ^,000  as  liquidated  damages.  Cause 
tried  to  a  Jury,  resulting  in  a  verdict  for  the 
plaintiff.   Defendant  appeals.  Affirmed. 

HIgbee  A  McE^iry,  of  <3re6ton,  toe  aiwet 
lant 

Geo.  A.  JfAinaton  and  L.  J.  Camp,  both  o( 
Creslon,  for  appellee. 

DB  ORA7F,  J.  Plaintiff  and  defendant 
entered  Into  a  written  eraitract  to  «cdiange 
farms,  and  it  was  agreed  that  plaiatlff  should 
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deed  640  acres  of  land,  subject  to  iDcum- 
brance,  altaated  In  Trail!  county,  N.  D.,  to 
defendant  In  exchange  for  a  deed  from 
defendant  to  plaintiff  to  6S0  acres  of  land, 
snbject  to  Incumbrance,  situated  in  Union 
county,  Iowa.    Said  contract  EH*ovlded : 

**It  is  agreed  by  both  parties  that  If  either 
party  fails  to  comply  with  the  terms  of  this 
contract  the  party  so  failins  agrees  to  pay  to 
the  other  party  the  sum  of  ^009.00  as  liqui- 
dated damacea  for  failiBg  to  eurj  out  the 
terms  of  this  coDtract." 

Plaintiff  alleges  tliat  defendant  failed  and 
refiised  to  perform  and  asks  damages  in  the 
Btlpttlated  amount  Defendant  filed  a  gen- 
eral denial,  and  farther  alleged  that  the 
contract  had  been  by  matnal  agreement  can- 
celed. On  the  luue  of  readsslon  tbe  Jnry 
found  against  the  defendant,  and  on  this 
Issue  nothing  Is  claimed  by  defendant  on 
apreal. 

[11  Was  plaintiff  enticed  to  recover  $5,000 
as  liquidated  damages  under  tbe  pleadings 
and  tbe  evidence  by  reason  ot  defendant's 
refusal  to  perform  tbe  cratrftct?  Tbe  terms 
of  tbe  Instant  e(mtract  clearly  fixes  the 
.amount  wblch  sball  be  recovered  by  either 
party  tat  case  of  a  breach.  O^ls  is  tb» 
measure  of  reooTei7  unless  from  the  con* 
stderatloi  of  tbe  entire  contract,  the  altua- 
tlon  of  the  parties,  and  Qte  ctrcumstances 
surrounding  tbe  transaction,  it  appears,  not- 
witbstanding  the  language  employed,  that 
a  penal^  was  Intended. 

The  contract  itself  shows  that  a  large 
amount  of  voluaUe  land  was  InTolved  in  tbe 
transaction;  time  and  money  was  spent  In 
negotlaticms  and  the  inspection  of  tbe  prop- 
erty, and  an  agent's  commission  was  paid 
by  plaintiff.  There  is  no  evidence  tending 
to  prove  that  tbe  provision  for  liquidated 
damages  was  Intended  in  any  other  sense 
than  that  clearly  expressed  In  the  contract, 
and  In  the  absence  of  testimony  to  the 
contrary,  tbe  plain  provision  of  tbe  contract 
must  prevail. 

[21  Tbe  burden  of  proof  Is  upon  tbe  party 
claiming  that  tbe  provision  of  tbe  contract  Is 
a  penalty.  Def^dant  in  bis  answer  did  not 
plead  this  Issue,  but  relied  solely  upon  his 
plea  of  cancellation  of  tbe  contract  by  mutual 
agreement 

Plaintiff  was  under  no  obligation  to  Intro- 
duce evidence  to  establish  bis  actual  damage 
under  the  issues  as  defined  by  tbe  pleadings. 
Itefendant  not  only  tailed  to  offer  evidence 
on  the  question  whether  tbe  provision  of  the 
contract  was  intended  as  a  penalty,  but 
objected  to  any  offer  of  sucb  evidence  on  tbe 
part  of  tbe  plaintiff.  Defendant  sedulously 
avoided  all  matters  tending  to  show  the 
reasmable  value  of  tbe  property.  Its  rental 
value,  or  other  eiement  of  actual  damage. 

Plaintiff  relied  upon  tbe  stipulation  In  the 
contract,  as  he  bad  a  right  to  do.   It  was 


not  incumbent  on  bim  to  plead  and  prove 
actual  damages.  Selby  v.  Matson,  137  Iowa, 
97,  114  N.  W.  609,  14  h.  R.  A.  (N.  S.)  1210. 
See,  also,  Joeckel  v,  Johnson,  178  Iowa,  231, 
1B9  N.  W.  672;  Sanford  t.  First  National 
Bank,  94  Iowa,  680,  63  N.  W.  459. 

[31  Tbe  instant  case  Is  an  action  at  law, 
and  no  fraud  Is  pleaded.  '  It  was  tried  In 
the  court  below  on  the  theory  of  liquidated 
damages,  and  If  defendant  intended  to  rely 
on  the  other  theory.  It  was  upon  bIm  to 
prove  the  contrary  intention  and  to  show 
tbe  actual  damages  resulting  fronr  a  breach. 
We  cannot  reverse  tbe  case  on  the  theory 
now  presented  and  permit  the  defendant 
upon  a  retrial  to  put  In  testimony  which  be 
should  have  introduced  In  the  first  instance. 
De  Graff  v.  Wlckham,  89  Iowa,  T20,  S2  N. 
W.  50S,  57  N.  W.  420. 

It  is  too  late  to  amend.  Judgment  must 
be  entered  on  tbe  record  before  us.  Where- 
fore tbe  Judgment  entered  on  the  verdict  Is 
affirmed. 


STEVENS,  C.  J.,  and 
PRESTON,  JJ.,  concur. 


WEAVER  and 


KUBLt  V.  FIRST  NAT.  BANK  OF  PLEA8- 

ANTVILLE.   (No.  34286.) 

(Supreme  Court  of  Iowa.    Feb.  8,  1922.) 

1.  Appeal  mm4  error  «s3939— Abstraet  pre- 
•■meri  to  oofltalD  entire  record. 

An  abstract,  filad  by  the  appellant,  certified 
In  the  UBoal  manner  and  under  present  rules  of 
practice,  is  presumed  to  contain  the  entire  rec- 
ord, nnleBS  challenged  by  proper  denial  or 
amendment,  under  Code,  S  4118,  and  a  mere 
general  allegation  appdlee  that  appellaot's 
abstract  does  not  disclose  all  the  evidence  will 
not  be  considered. 

2.  Appaid  and  error  «=>695(2)— Abetnwt  aaed 
not  present  evidence  In  literal  entirety. 

An  abstract  need  not  present  the  record  or 
evidence  in  its  absolute  or  literal  entirety,  in 
order  to  entitle  plaiatiff  appellant  to  a  bearing 
on  the  question  whether  or  not  the  court  erred 
in  directing  a  verdict  for  defendant,  under  GodOt 
S  4118. 

3.  Appeal  and  error  «=s>639(l)— Dsfaet  la  reo> 
ord  disregarded  If  not  material. 

If  alleged  defect  in  tbe  abstract  of  the 
record  pointed  out  appears  to  be  in  regard  to 
matter  not  at  all  material  to  a  proper  deter- 
mination of  the  appeal,  it  will  he  disregarded. 

4.  Appeal  and  error  «s>590,  93&— Amended  alft- 
straot  presumed  to  be  oorreot  If  not  denied. 

An  amended  abstract,  filed  by  appellee, 
which  has  not  been  denied,  if  it  differs  in  any 
material  respect  from  the  appellant's  abstract, 
will  be  presumed  to  be  correct,  but  if  the  mat- 
ter set  up  is  immaterial  to  a  decision  on  the 
question  raised  by  tbe  appeal,  or  is  matter 


>For  otlwr 


t  mama  toplo  and  KBT-NUHBER  la  aU  Kay-NnmbwMl  IMsests  and  lBd< 


Digitized  by 


Google 


422 


186  NOBTHWESTERN  BEPORTBB 


(Iowa 


upon  which  there  ii  no  material  dfapute  be- 
tween the  parties,  ita  filing  can  have  no  effect 
on  the  appellant* 8  right  to  have  his  appeal 
considered. 

5.  Buks  a«d  baakiig  ^154(6)— Bvrdan  m 
bank  to  show  iosa  of  bOBds  la  its  keoplas 
aid  elrcamstaaoes  relieving  It  from  liability. 

Where  bonds  were  left  witb  a  bank  for  safe- 
keeping and  the  bank  could  not  comply  with  a 
demand  for  a  return,  in  an  action  to  recover 
their  value  on  the  plea  that  the  bonds  had  been 
lost  or  stolen,  the  burden  is  upon  the  bank  to 
show,  not  only  the  alleged  loss,  but  alao  that 
it  occurred  under  drconistances  wliich  relieved 
the  bank  from  liability,  but  when  this  burden 
has  been  met,  the  harden  ^  proring  nej^ence 
la  npon  the  depositor. 

6.  Banks  and  banking  <9=s>l53— No  presnmptlon 
that  keying  of  boids  for  dsposltor  waa  gra- 
tuitous. 

Where  bonds  were  left  with  a  bank  for 
safe-keeping,  without  anything  being  said  as 
to  the  matter  of  compensation,  there  is  no  pre- 
sumption that  the  bailment  was  gratuitous. 

7.  Banks  and  banking  «s>l53— Gratnltous  bail- 
ee charged  with  enforoeable  obligation  for 
bottoflt  of  bailor. 

A  gratuitous  bailee,  receiving  Into  his  pos- 
session the  valuable  property  of  another  for 
safe-keeping,  sudi  as  a  bank  receiving  bonds 
(or  safe-keeping  enters  into  a  contract  relation 
with  the  bailor  by  which  he  becomes  charged 
with  an  enforoeable  obligation  (or  the  beneflt 
of  the  bailor,  and  tbongh  the  (act  that  no  pay- 
ment is  contemplated  (or  the  aerrice  i»  a  ma- 
terial drcomstance  as  bearing  npon  the  care  to 
be  exercised,  it  does  not  operate  as  an  abso- 
Intiou  from  all  liability. 

8.  Bank*  and  baiMng  ^IS3— Bankmnst  ax- 
erdso  ordlMry  oaro  at  to  bondi  laft  gratnl- 

.   temly  for  asffrltaeplng. 

Where  a  bank  gratuitously  receives  bonds 
tor  safe-keeping  it  is  bound  to  exercise  that 
carefulness  for  their  ssfety  that  it  exerdses 
for  the  safety  of  its  own  property,  that  Is,  ft 
must  aerdse  reasonable  care  to  see  that  the 
bonds  are  not  lost  or  stolen. 

9.  Banks  and  banking  «=>I54(9)— Whotfier 
bank  exaralsed  reaaonaMa  oaro  to  preswve 
bonds  left  with  It  held  for  Jnry. 

In  action  against  bank  to  recover  the  value 
of  bonds  left  with  it  for  safe-keeping,  and 
which  were  stolen  by  burglars,  whether  the 
bank  exerdsed  the  care  reaaonably  required 
of  it  to  preserve  the  bonds  in  safety  keld  tor 
the  jury. 

10.  Banks  and  banking  ^154(7)— That  bank 
aollolted  holding  of  bonds  held  admissible  in 
action  for  vaino  of  stolen  bonds. 

In  an  action  against  a  bank  for  the  value 
of  bonds  deposited  with  it  and  stolen  by  bur- 
glars, the  court  erred  in  ruling  out  evidence 
as  to  advertised  offer  of  the  bank  to  receive 
such  deposits  of  bonds,  ss  a  material  drcum- 
stance  tending  to  ahow  that  the  bank  was 
actinc  as  a  depository  of  bonds  and  aoUdting 
bnainesB  of  that  kind,  and  that  the  holding  of 
pUntiffa'  txmds  was  not  an  isolated  or  ex- 


ceptional Instance  ontdda  ti  its  ordinary  line 
of  business. 

Appeal  from  District  Court,  Marlon  Gonn- 
ty;  J9.  8.  Dugau,  Judge. 

Action  at  law  to  recover  from  defendant 
a  smn  of  money  alleged  to  have  been  paid  to 
or  deposited  with  defendant  for  the  porciiase 
of  Liberty  Bonds,  or  to  recover  the  value  of 
the  bonds  which  deCendant  undertook  to  por- 
cbase  on  plalntifrs  account  The  material 
facts  are  stated  In  the  opinion.  There  waa  a 
trial  to  a  Jury,  at  the  close  of  wbidi  verdict 
was  directed  and  judgment  entered  in  (avtw 
of  defendant,  and  plaintiff  appeals.  Be- 
versed. 

W.  H.  Lytm.  of  KnoivlUe,  and  B.  J.  Ban- 
nister, of  Des  Holnes,  (or  an>ellant 

Tander  Ploeg  ft  Jobnwm,  odt  IbioxvlUe,  for 
aroellee. 

WBAVER,  X  Tbe  petition  sUtes  that  In 
the  years  1018  and  1919,  plaintiff  sabscrlbed 
and  paid  to  ttie  defmdant  bank  the  sum  oC 
91.711.26  for  UbertT  Bonds  of  t2ie  United 
States  of  the  (aee  value  of  $1,700,  It  la  fat^ 
ther  allied  that  since  said  payment  or  de- 
posit plaintiff  has  demanded  fnun  defendant 
a  delivery  of  the  bonda  so  snbscrlbed  for,  or 
ft  letnm  of  die  moue^  paid  for  that  {mrpose, 
but  idefiendaut  has  failed  and  neglected  to 
comply  with  said  demand,  asserting  that  It 
did  in  fact  purchase  the  bcnidB  and  hold  them 
for  plalntur,  but  that  the  same  hare  been 
lost  or  stolen.  It  is  furth»  alleged  that  if 
defendant  did  in  fact  purchase  and  receive 
the  bonda,  defendant  did  not  advise  him  of 
that  fact  until  after  the  alleged  loss  of  the 
bonds,  and  If  such  bonds  were  in  fact  so 
procured  defendant  retained  the  possesion 
thereof  at  its  own  risk,  and  if  lost  the  loss 
occurred  through  the  negligence  of  the  de- 
fendant Plaintiff  still  further  alleges  that 
the  bank  held  itself  out  to  the  plaintiff  and 
to  the  public  as  a  safe  and  secure  depository, 
and  represented  to  plaintiff  that  the  deposit 
with  it  of  said  bonds  waa  fully  covered  by 
insurance;  that  defendant  advertised  to  Its 
customers  through  the  public  press,  inviting 
the  owners  of  bonds  to  leave  them  for  safe- 
keeping with  the  bank,  which  could  assume 
responsibility  therefor;  and  that  plaintiff, 
relying  upon  said  representations  and  prom- 
ises, was  thereby  induced  to  allow  said  bonds 
to  remain  in  the  custody  of  the  bank. 

Answering  said  claim,  the  defendant  ad- 
mits that  it  took  the  plaintiff's  subscription 
for  said  bonds  and  received  the  money  there- 
for, and  thereafter  In  due  time  notified 
plaintiff  of  the  receipt  of  the  bonds,  and  of- 
fered to  deliver  the  same  to  him,  but  at  his 
request  they  were  left  in  the  possession  of 
the  bank.  It  is  further  alleged  that  on  the 
night  of  January  18,  1820,  Uie  bank  was  en- 
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tered  hj  barglars,  by  wbom  tiie  vault  was 
broken  open  and  the  bonds  belonging  to  the 
plaintiff  were  stolen  and  carried  away,  and 
hare  never  been  recovered. 

On  the  trial  below  tbe  fact  that  plaintiff 
did  subscribe  for  Liberty  Bonds  to  the  face 
value  of  $1,700  tbrongh  the  defendant  bank, 
of  which  he  was  a  customer,  was  admitted. 
It  was  farther  conceded  that  he  paid  the 
bank  therefor  in  full.  As  a  witness,  plain* 
tiff  testified  that  the  money  so  paid  was  nev- 
er returned  to  him,  nor  were  the  bonds  ever 
delivered  or  tendered  him.  The  testimony 
on  part  of  the  defense  was  to  the  effect  that, 
having  received  the  Ixmds  on  plaintiff's  ac- 
count. It  exhitdted  them  and  offered  to  de- 
liver them  to  him,  and  at  his  request  they 
were  allowed  to  remain  in  the  bank.  The 
defendant's  evidence  further  tended  to  show 
that  the  final  payment  for  the  bonds  was 
made  about  April  11,  1919.  The  bonds  were 
thereafter  placed  and  kept  in  a  filing  case  In 
the  baok  vault  The  vault  was  not  burglar 
proof,  being  made  of  brick,  with  a  door  faced 
with  a  quarter  inch  of  steel  and  fastened 
with  a  combination  lo^  Inside  the  vanlt 
was  a  steel  money  safe  or  chest,  with  a  screw 
type  of  door  some  six  Inches  In  thickness, 
and  secured  by  time  lock.  Certain  bonds, 
amoi^;  which  it  Is  dalmed  were  those  belong- 
ing to  ^alntiff,  were  k^t  in  a  flUng  case  in- 
dde  0»  vault,  but  oiktslde  of  the  steel  Baf& 
Ottier  bonds,  belonging  to  Uie  bank  itsell^  and 
some  bdoi^ng  to  enstomers,  were  kept  in 
the  stBeH  aafe.  Tbe  eridenoe  fnrUier  tenda  to 
show  that  the  bank  received  and  cared  for 
bonds  belonging  to  ita  euat<HnerB,  and  that  cn 
October  23,  1919,  it  published  In  the  local 
newspai^  an  advertlsemoit  reading  as  folr 
Iowa: 

"Tbe  First  National  Bank  Bond  Service. 
Should  70U  find  It  necessary  to  dispose  of  7onr 
Liberty  Bonds,  we  will  pay  you  the  current 
market  price,  paying  you  cash  therefor.  Or,  if 
yon  desire  to  leave  your  bonds  with  as  for  safe- 
keeping, we  win  issue  yon  a  receipt  for  them 
and  assome  foil  req>onsibUity.  If  yon  have 
registered  bonds  to  dispose  «C,  rememtMr  we 
are  the  only  bank  in  town  that  can  certify 
your  signature  on  same.  Cash  paid  for  your 
matured  coupons  on  presentation.  Yonrs  for 
service  in  any  of  your  bond  transactions.  We 
pay  yoo  five  per  cent  on  time  deposits.  The 
First  National  Bank.    'Always.*  ** 

'nie  trial  court  excluded  this  evidence  on 
the  objection  of  the  defendant,  a  ruling  to 
whidi  we  shall  again  refer. 

Concerning  the  alleged  bur^ry  and  loss 
of  the  bonds,  defendant's  showing  was  to  the 
effect  that  on  the  ni^t  of  January  13,  1920, 
the  bank  was  entered  by  'persons  unknown, 
who  gained  access  to  tba  vault  by  burning 
out  tbe  lodE  npon  the  vault  door,  and  stole 
therefrom  tbe  bonds,  or  part  of  the  bonds,  In- 
dndlng  those  beilmging  to  plaintiff.  The 


bonds  80  stolen  were  those  kept  In  ttie  fDlng 
case  in  tbe  vault  outside  of  the  steel  safe. 
The  safe  was  not  brcAen  open,  and  none  of 
tbe  money  or  securities  kept  therein  were 
lost  or  disturbed.  In  cleaning  up  the  bank 
after  the  bnrglary,  bonds  were  discovered 
which  appear  to  have  been  overlooked  by 
the  burglars  to  the  amoimt  of  $8,000,  The 
bank  Itself  lost  no  bonds. 

As  above  noted,  the  plaintiff  offered  in 
evidence  the  defendantfs  advertised  offer  of 
safekeeping  for  liberty  Bonds,  but  def^d- 
ant's  objection  thereto  was  sustained,  and 
error  is  assigned  upon  thsLt  ruling.  Plaintiff 
further  offered  to  prove  the  cashier's  state- 
ment to  one  Butcher,  having  bonds  in  the 
bank,  that  the  bank's  vanlt  was  burglar 
proof  and  fire  proof  and  was  Insured  to  a 
largo  amount  This  was  also  exdnded.  At 
tbe  dose  of  the  evidence,  defendant  moved 
for  a  directed  verdict  in  its  favor.  The 
grounds  assigned  for  the  motion  are  varying 
forms  of  tbe  single  proposition  that  the  evi- 
dence In  the  case  is  insufflci«it  to  sustain  a 
verdict  for  the  plaintiff.  The  motion  was 
sustained,  and  verdict  returned  as  directed. 
Judgment  entered  accordingly,  and  plaintiff 
appeals. 

[1,  21  I.  At  the  outset  app^ee  raises  the 
question  tbat  the  direction  of  a  verdict  by 
tbe  trial  court  will  not  be  heiH  erroneoos, 
unless  this  court  has  all  tbe  evidence  before 
It  Tbe  abstract  filed  by  the  appellant  la 
certified  in  the  usual  manner,  and  under  our 
present  statute  and  rales  of  pncUce,  It  will 
be  presumed  to  contain  the  record  unless 
diaUenged  by  ^per  denial  w  amendment. 
Appellee  has  filed  an  amendmoit,  settli^  out 
SMDft  of  Uie  evidence  In  greater  detail  than 
was  done  by  the  appellant  and  together  they 
mnst  be  presumed  to  present  all  the  material 
record,  unless  it  Is  to  furtiier  hold  that  be- 
cause of  certain  denials  by  the  appellee  this 
presumption  cannot  prevail.  It  appears  from 
the  amendment  that  upon  tbe  trial  several 
exhibits  were  offered  and  admitted  In  evi- 
dence. Among  them  were  cntain  bank 
checks  given  by  plaintiff  In  payment  for  the 
bonds;  also  the  orl^nal  written  application 
by  plaintiff  for  the  purchase  of  Liberty 
Bonds;  also  a  written  "slip"  containing  the 
serial  numbers  of  the  bonds  purchased. 
These  exiiiblts  are  not  set  out  In  appellant's 
abstract  In  their  amendment  counsel  for 
appellee  call  attrition  to  this  omission  of  tbe 
exhibits,  and  say  they  are  "unable  to  find 
them,"  Certifying  to  the  amendment  counsel 
further  state  that  "On  accoont  of  certain 
exhlMts  being  lost  tb^  are  unalfle  to  set 
fbem  out,"  and  add — 

"We  further  deny  that  appellant's  abstract  is 
a  complete  abstract  of  the  whole  record  in  tbe 
case,  and  we  certify  that  tbe  two  abstracts  to- 
gether do  not  contain  all  of  the  evidence  offered 
and  received  upon  the  trial  of  the  cause." 
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Neither  t3ie  stttnte  nor  rale  requires  an 
abstract  to  preseat  the  record  or  evidence  In 
its  abataute  or  literal  entirety  In  OTder  to 
entitle  an  appellant  to  a  hearing.  Code,  i 
4118;  Vaughn  t.  Smith,  68  Iowa,  658,  12  N. 
W.  604;  TooUe  T.  Taylor,  M  Iowa,  629.  21 
N.  W.  115:  Huff  T.  Farwell,  67  Iowa.  298,  25 
N.  W.  262. 

[S,  4]  The  mere  general  allegation  by  ap- 
pellee that  the  appellant's  abstract  does  not 
disclose  all  the  evidence  Is  too  general,  and 
will  not  be  considered.  Bank  v.  Blchardson, 
132  Iowa,  870,  877,  106  N.  W.  923,  109  N.  W. 
809.  Tbe  denial,  to  be  of  any  effect  nnder 
oar  rales,  mast  "i)olnt  oat  as  spedflcally  aa 
the  case  will  permit,  the  defects  alleged  to 
exist  In  the  abstract"  In  the  absence  of 
such  specific  denial  "the  abstract,  with 
amendments  and  additions,  Is  presnmed  to 
contain  the.  record  with  sufficient  complete- 
ness to  enable  the  court  to  pass  apon  every 
question  raised."  132  Iowa,  377,  106  N.  W. 
026.  And  if  the  alleged  defect,  when  pointed 
out,  appears  to  be  in  regard  to  matter  not  at 
all  material  to  a  proper  determination  of  the 
appeal.  It  will  be  disregarded.  As  we  have 
already  noted,  appellee  has  sought  to  meet 
this  requirement  by  filing  an  amended  ab- 
stract, which  has  not  been  denied;  and,  ac- 
cording to  the  well-settled  practice,  if  the 
record  as  shown  by  the  amendment  differs  in 
any  material  r^tpect  from  the  appellant's  ab- 
stract, the  former  will  be  presumed  to  be 
correct.  If,  however,  the  matter  set  up  in 
the  amendment  is  immaterial  to  a  decision 
iq)on  the  question  raised  by  the  appeal,  or 
is  matter  upon  which  there  Is  no  material 
dispute  between  the  parties,  such  amendment 
is  unnecessary,  and  its  filing  can  have  no 
^ect  upon  the  ai^ellant's  rl^t  to  have  his 
appeal  considered.  The  alleged  defect  In  ap- 
peQanfa  abstract  relates,  as  we  have  seen, 
to  the  omission  tbentrma  at  tbe  bank  checks 
given  by  plaintiff  In  payment  for  his  bonds, 
a  memorandum  of  the  ser^l  numbers  of  the 
bfmda  pnnaiased,  and  the  written  application 
made  by  the  plaintiff  for  such  purchase. 
The  absence  of  these  papers  from  the  record 
presented  here  In  no  manner  affects  the 
rights  of  either  party.  On  the  trial  below 
the  appellee  admitted  taking  the  plaintiff's 
subscription  for  the  bonds,  and  receiving  full 
payment  therefor.  It  admitted  also  having 
received  the  bonds  and  having  undertaken  or 
consented  to  hold  them  for  the  plaintiff,  and 
did  In  fact  retain  such  possession  until  their 
alleged  loss  by  burglary.  There  is  no  plea  or 
proof  that  the  bonds  were  ever  returned  or 
surrendered  to  plaintiff.  It  was  claimed  and 
evidence  offered  by  defendant  that  there  had 
been  an  actual  or  symbolical  delivery  of  the 
bonds  across  the  bank  counter,  but  the  fact 
In  this  respect  is  immaterial  here,  for  It  was 
conceded  tliat  the  bonds  were  then  left  with 
the  bank,  and  had  not  becu  returned  or  le- 


deUTered  At  the  time  of  tbeir  alleged  Umb. 
The  pnKd  and  identity  of  plaintiff^  diedU 
by  which  the  admitted  payments  were  nwde, 
or  of  the  written  application  for  the  admitted 
purchase  of  the  bonds,  or  of  the  written  mem- 
orandum of  their  serial  numbers,  are  wholly 
immaterial  to  a  decision  of  the  one  question 
whether  the  loss  of  tiie  txmds  took  place 
under  drcumstanees  rendering  the  appellee 
liable  to  account  therefor  to  the  app^At 
and  the  tunlssion  or  inclusion  of  the  deacrtbed 
exhibits  in  the  abstract  Is  a  matter  of  no 
moment. 

It  follows  that  the  appellee's  objection  to 
the  sufficiency  of  the  record  to  «uble  this 
court  to  pass  upon  the  ruling  below  direct- 
ing a  verdict  for  the  defendant  fs  not  well  ta- 
ken; and  the  question  whether  plaintiff  was 
entitled  to  have  his  claim  submitted  to  the 
Jury  is  properly  before  us  for  decision.  The 
assignment  of  error  upon  this  ruling  will 
now  be  considered. 

[6-7]  Under  the  issues  joined  and  ppou  the 
conceded  fact  that  defendant  did  receive  the 
plaintiff's  money  for  the  purchase  of  the 
bonds,  and  did  in  fact  hold  the  bonds  in  its 
possession  for  plaintiff's  use  or  benefit,  and 
that  when  a  delivery  or  return  of  the  bonds 
to  the  plaintiff  was  demanded  defendant  did 
not  and  could  not  comply  with  such  demand 
on  the  plea  that  said  securities  had  been 
lost  or  stolen,  the  burden  was  upon  it  to 
sho^r,  not  only  the  alleged  loss,  but  also  that 
such  loss  had  occurred  under  circumstances 
which  relieved  it  from  liability.  Sherwood 
V.  Bank,  131  Iowa,  532, 109  N.  W.  9;  Hunter 
V.  Ricke,  127  Iowa,  111,  102  N.  W.  826;  MU- 
ler  V.  Mlloslowsky,  163  Iowa.  13T.  133  N.  W. 
357 ;  Tunkbouaer  v.  Wagner,  62  m.  69;  Da- 
vis T.  Tribune,  70  Minn.  95,  72  X.  W.  808; 
Baehr  v.  Downey,  133  Mich.  163.  94  N.  W. 
760, 103  Am.  St.  Bep.  444;  Nutt  v.  Davidson. 
54  Colo.  688,  131  Pac.  390,  44  U  B.  A.  (N. 
S.)  1170;  and  see  cases  cited  in  note  68, 
6  O.  J.  1168, 1169.  It  U  true  that  when  this 
burden  has  been  met  by  a  showing  sufficient 
to  rebut  the  presumption  of  negligence  aris- 
ing from  the  failure  to  redeHver  ttie  subject 
of  the  bailment,  the  burden  of  proving  negli- 
gence Is  upon  the  bailor,  and  if  there  be  no 
other  fact  or  circumstance  shown  from  which 
the  Jury  may  properly  find  a  want  of  due  care 
by  the  bailee,  there  can  be  no  recovery.  Hun- 
ter V.  Ricke,  127  Iowa,  111,  102  N.  W.  826. 
In  the  dted  case  this  rule  was  applied  be- 
cause it  there  appeared  that  plaintiff  "re- 
lied solely"  upon  the  presumption;  but  the 
court  was  there  careful  to  point  out  that  a 
plaiutiff  may  still  recover  If  he  goes  farther 
and  "either  disproves  the  asserted  cause  of 
loss  or  make  it  appear  that  a  want  of  ordi- 
nary care  on  part  of  the  appellee  co-operated 
with  such  destroying  cause."  In  the  case 
now  before  us,  the  plaintiff  does  not  rely 
solely  upon  the  presumption  arising  from  de* 
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fttndanft  folhin  to  nddiver  the  tMmds,  but 
offers  erldaice  of  facti  and  drenmstanoeB 
tendlnsr  to  diow  want  of  due  caie  the  bail- 
ee, and  it  ts  Ids  contention  that  tbo  erldence 
as  a  wholes  wh«i  8lv«i  Its  most  fiiTonble 
construction  in  support  Us  claim,  pre- 
sents a  question  of  fhet  vptm  wldcb  he  was 
entitled  to  go  to  the  Jury.  A  earefnl  review 
of  the  enttre  record  faces  vs  to  the  condo- 
slon  that  anpdlanlfs  assignment  of  error 
npon  the  ruling  of  the  court  at  tbla  point, 
sustaining  the  defendant's  demand  fOr  a  di- 
rected verdict.  Is  well  taken,  and  that  OtB 
motion  should  have  been  denied.  That  the 
case  even  as  made  and  relied  upon  by  defend- 
ant is  one  between  bailor  and  bailee  cannot 
be  doubted.  We  shall  not  take  time  for  any 
prolonged  dlscnsslon  upon  the  dasslQcatloo 
of  bailments.  There  is  no  presumption  that 
this  bailment  was  gratuitous,  and  there  Is 
no  evidence  on  that  subject  unless  it  be  an 
Inference  drawn  from  some  of  the  testimony 
that  nothing  was  said  between  the  parties 
npon  the  matter  of  compensation.  If  any  in- 
ference upon  the  subject  Is  to  be  indulged  in, 
it  may  well  be  of  the  character  spoken  of  by 
us  in  the  Sherwood  Case,  where  It  Is  said 
that— 

"An  institotion  whose  avowed  object  is  to 
make  money  cannot  be  aesumed  to  parsue  tfae 
business  of  receiving  such  deposits  save  for 
some  anticipated  advantage  to  Itself  and  the 
drawing  or  retaining  a  paying  basineBS  famish- 
es as  good  a  reason  as  though  direct  compen- 
sation were  required." 

In  other  words,  the  taking  and  holding  of 
such  deposits  by  a  bank  for  Its  customers  is 
a  transactioa  to  the  mutual  advantage  of  the 
bailor  and  bailee,  and  not  solely  a  matter  of 
'  mere  accommodation  to  the  former.  For  the 
pnrpo^  of  this  appeal,  however,  we  will 
assume  that  the  bailment  may  be  treated  as 
gratuitoua  Even  so,  the  concession  does  not 
advance  us  beyond  the  threshold  of  the  case. 
A  gratuitous  bailee,  receiving  Into  hla  posses- 
sion the  valuable  property  of  another  for 
safe-keeping,  enters  into  a  contract  relation 
with  the  bailor;  a  relation  by  which  he  be- 
comes charged  with  an  enforceable  obli^- 
tlon  for  the  benefit  of  the  latter.  The  fact 
that  there  is  no  payment  provided  or  prom- 
ised for  the  service  so  rendered  is  a  material 
circumstance  as  bearing  upon  the  amount 
and  kind  of  care  which  he  is  bound  to  give 
to  the  thing  balled ;  but  it  does  not  operate 
as  an  absolution  from  all  liability  on  his  part 
Under  the  earlier  flnthorlties  this  branch  of 
the  law  became  complicated  and  not  a  little 
obscured  by  learned  and  hairsplitting  dls- 
tlnctiona  by  which  the  care  required  at  the 
hands  of  a  bailee  was  "slight"  or  "ordinary" 
or  "great"  and  the  negligence  for  which  he 
might  be  held  was  "slight,"  "ordinary/*  or 
"gross"  according  to  varying  circumstances. 
These  ancient  rules  and  distinctions  still  sur- 


vive In  some  Juxlsdlctlons,  bnt  wiOi  a  mani- 
fest tendency  to  a  r^zation  In  tedinlcal 
strictness  of  application.  In  this  state  we 
have  refosed  to  reoognice  the  so-called  **de- 
grees"  of  care  and  ue^gnca  All  "due 
care"  la  zeaaonalfle  care,  and,  omveraely. 
"reasonaUe  eutf '  la  due  care.  TSua  inQutry 
In  tile  caae  ot  a  bailment  InvolTeB  considerap 
tlon  of  the  nature  and  character  of  the  thing 
bailed;  the  measnrea  oxdinarlly  nn^oyed  for 
Its  protection  and  preBervatlon;  the  care 
wblcb  the  ordinary  or  average  person  la 
accustomed  to  exerdae  In  caring  for  his  own 
property  of  like  nature  and  value;  the  com- 
pen8ati<m  or  aboenoe  of  compensation  re- 
celved  or  to  be  received  for  the  service,  and 
all  the  other  material  facts  from  which  the 
impartial  trier  of  facta  may  reach  a  Just  and 
fair  answer  to  the  InQuiry  whether  the  bailee 
has  taken  that  care  of  the  thing  intrusted  to 
him  which  may  reascmably  be  demanded  of 
him.  It  Is  well  settled  in  law,  as  well  as  in 
the  minds  of  all  Just  men,  that  the  bailee 
serving  without  compensation  should  not  be 
held  to  that  high  standard  of  requirement 
which  may  reasonablT  be  Insisted  upon  as 
against  one  who  serves  for  hire,  and.  If  with- 
out negligence  or  wrong  on  his  part  the  thing 
bailed  is  lost  or  destroyed,  he  is  relieved 
from  reeponslbillty.  There  la,  however,  a 
reasonably  well-defined  rule  by  which  to  test 
or  measure  the  ext^t  of  his  duty  and  liabil- 
ity to  the  bailor.  In  Sherwood  v.  Bank,  131 
Iowa,  636, 109  N.  W.  9,  where  the  defense,  as 
in  this  case,  was  based  on  the  theory  that  the 
bank  was  at  moat  a  gratnltoua  bailee,  we 
said: 

**Coneeding  the  deposit  to  have  been  gratui- 
tous, we  inquire  vrbat  is  the  duty  of  a  bank  in 
care  of  bonds  or  other  papers  deposited  for 
safe-keeping?  No  one  would  contend  that  It 
should  be  held  as  an  insurer.  On  the  other 
hand,  such  papers  are  left  with  banks  because 
of  their  special  fadlities  for  safely  keeping 
them.  Their  doty  is  to  b«  measured  somewhat 
by  their  situation,  and  it  ia  exacting  none  too 
much  to  require  that  banks  accustomed  to  keep 
such  deposits  exerdae  that  cu^  which  business 
men  of  prudence  would  exerdse  in  keeping 
property  of  like  value  in  like  drcomataneea.** 

The  Massachusetts  court  saya  that— 

"Eivery  one,  who  receives  the  goods  of  an- 
other in  deposit,  impliedly  stipulates  that  he 
will  take  some  degree  of  care  it.  The  de- 
gree of  care,  which  is  necessarr  to  avoid  the 
imputation  of  bad  faith,  ia  measured  by  the 
carefulness  which  the  depositary  uses  toward 
his  own  property  of  a  similar  kind."  Altman  i 
V.  AfoDBon,  231  Mas*.  668,  231  M.  SL  506.  4 
A.  U  B.  1186. 

And  again  in  the  same  case  the  court  says: 

"  The  doty  which  the  law  imposes  on  gratu- 
itous bailees  is  that  the  bailee  shall  act  in  good 
faith,'  that  is,  he  shall  use  the  degree  of  care 
in  the  performance  of  the  undertaking  whidt 
Is  measured  1^  the  carefnlness  wUeh  the  de- 
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poflUary  uses  toward  bis  own  property  of 
similar  kind,  ander  like  dTcunutances." 

The  same  holding  is  repeated  by  the  same 
court  Rubin  t.  Huhn,  229  Mass.  126, 118  N. 
E.  290,  4  A.  Ll  R.  1190.  See,  also,  Bank  t. 
Affholter,  140  Ark.  480,  216  S.  W.  618;  Boy- 
den  T.  Bank,  6B  N.  G.  13;  Bank  t.  Graham, 
79  Pa.  106,  21  Am.  Rep.  49. 

Quite  In  point  also  la  the  atatemMit  of  the 
rale  by  the  Yermont  oonrt  in  Whltn^  t. 
Bank,  65  Yt  155,  45  Am.  Rep.  598,  that  the 
duty  of  the  bailee  in  such  case  required  it 
to  keep  the  bonds  in  good  fiaith  vlthin  its 
sate  under  all  tbe  safeguards  afforded  to  like 
proper^  of  its  own. 

[t,  •]  It  would  be  a  very  violent  departure 
from  this  rule  for  us  to  hold  as  a  matter  of 
law  that  the  <^im  of  plaintiff  in  this  case 
has  no  foundation  except  the  presnmptlon 
which  attaches  to  its  failure  to  redellTor  the 
bonds  on  d«aand  or  to  further  hold  as  a  mat- 
ter of  law  that  such  presumption  has  been 
successfully  rebutted.  Under  the  erldence, 
even  that  of  defendant  itself,  the  Jury  would 
have  been  authorized  to  find  that  It  did  not 
use  the  care  in  keeping  the  plaintitTs  bonds 
whldi  It  habitually  used  In  the  care  of  its 
own  property  of  similar  kind.  It  is  a  signifi- 
cant fact  that,  while  carefully  securing  tbe 
safety  of  its  own  bonds  in  the  steel  chest, 
and  thereby  foiling  the  robbers  and  saving 
itself  against  the  loss  of  a  dollar.  It  left  the 
bonds  whldi  It  held  In  bailment  outside  the 
chest  unprotected,  except  by  the  comparative- 
ly flimsy  brh^  wall  of  the  vault,  wfaidi  offered 
no  ^tOcttve  resistance  to  enterprising  bur- 
glara.  We  do  not  for  a  moment  intimate  any 
compllcity  of  the  bank  or  Its  <rfltcera  In  the 
crime  committed,  but  we  think  It  too  dear 
for  aerious  argument  that  the  question 
whether  the  bank,  acting  by  ite  officers  and 
agents,  exercised  the  can  reasonably  re- 
qtrired  of  It  to  preserve  the  depoelt  placed  In 
Ite  keeping,  was  a  question  of  fact  for  the 
Jury,  and  not  o|  law  for  the  court  Preston 
T.  Pnther,  137  V.  8.  604,  U  Sup.  Ot  162,  84 
Ia  Ed.  788;  Bank  t.  Affbolter,  140  Ark.  480, 
215  8.  W.  648;  Sktiley  t.  Kahn,  IT  111.  170. 

[II]  II.  We  are  disposed  also  to  hold  that 
tbe  court  erred  In  ruling  out  the  evidence  re- 
lating to  the  advertised  offer  of  the  bank  to 
receive  such  deposits.  We  so  bold,  not  be- 
cause the  advertised  offer  affords  in  itself 
any  right  of  action  to  tbe  plaintiff,  but  It  is 
quite  material  circumstance  tiding  to  show 
that  the  bank  was  acting  as  a  depository  of 
bonds  and  soliciting  business  of  that  kind 
and  that  the  talLing  or  holding  of  plaintiff's 
bonds  was  not  an  isolated  or  exceptional  in- 
Btence  outeide  iff  ite  ordinary  line  of  busi- 
ness. 

As  what  we  have  already  said  necessitates 
a  reversal  ot  the  Judgment  below  and  a  re- 


mand of  the  case  for  new  trial,  we  pass  other 
questions  argued  by  counsel  without  discuo- 
slon.    The  Judgment  attested  from  is  re- 
versed, and  new  trial  ordered. 
Beversed. 

PRESTON,  DE  GRAFF,  and  ETANS.  JJ., 

concur. 

STEVENS,  C.  J.,  took  no  part  in  the  deci- 
sion of  this  casfc 


STATE  ex  rel.  THIE  et  al.  v,  CONSOLIDAT- 
ED INDEPENDENT  SCHOOL  D18T.  OP 
MEDIAPOLIS  et  al.   <Ne.  34306.) 

(Supreme  Court  of  Iowa.    Feb.  7,  1922.) 

.  EleotlORs  ^227(3)^isotloa  not  Invalidat- 
ed by  polls  belRB  kept  epea  a  few  aHaatee 

after  closisg  time. 

An  election  ia  not  invalidated  by  the  poUa 
being  inadvertently  kept  open  a  few  minatoa 
after  dosing  time;  not  enough  votes  being  caat 
in  that  time  to  affect  the  result 

2.  Schools  aed  sehool  distrtots  «s»38— EvI^Hoe 
held  sot  to  show  eossolldatios  eleetlos  was 
resHlt  of  f raaduleet  representetloas  to  voter*. 

That  tbe  election  In  favor  of  consolidation 
of  districts  was  the  result  of  fraudulent  rep- 
resentations to  voters  of  part  of  the  territory 
held  not  shown  by  the  eridence. 

3.  Schools  and  tofaool  districts  «=938— Private 
persoat  bald  bwred  by  laohss  from  qaosMea- 
lag  ooBSolldatlea  bsoaaae  ef  Irragahuitlas  li 
eleotlOB. 

Private  persons  sre  barred  by  laehas  from 

maintaining  proceedings  to  teat  the  legality  of 
consolidation  of  distriote  because  of  irregolarl- 
tles  in  the  election,  when,  with  full  knowledge 
they  remained  silent  and  permitted  the  organ- 
ization, witnessed  the  following  annual  election, 
allowed  the  inaogoration  of  a  central  school 
system,  knew  contracto  for  teasers  were  being 
made  and  taxes  were  bdng  levied  <»  the  prop- 
erty of  the  mtire  district,  and  took  no  step 
tiU  a  bond  Issue  was  voted,  e^daUy  when 
they  are  not  alleged  to  be  voters,  taxpayers, 
or  residents  of  the  district. 

Appeal  from  District  Court,  Des  Moines 
County ;  Oscar  Hale,  Judge. 

Action  in  quo  warranto  to  teat  Ow  raUditr 
ctf  a  public  corporation  known  as  the  oonairt- 
Idated  independeat  school  district  of  VLeSSaj^ 
oUa,  Iowa,  and  to  oust  officials  elected  to  of- 
fices in  said  oMporatlon.  The  oplnlMi  stetea 
tbe  facts.  The  trial  court  dismissed  the  pe- 
tition, and  taxed  the  coete  to  the  plalntlffi^ 
who  appeaL  Affirmed. 

J.  C.  McOold.  of  Mt  Pleasant,  and  Seericv 
&  Clark,  of  Burlington,  for  appellants. 

La  MfHite  Cowles,  of  Burlington,  and  W.  J. 
McGonnell,  of  MediapoUs,  for  appellees. 

DE  GRAFF,  J.  The  eveata  as  disclosed  by 
the  chronology  of  this  case  are  as  follows: 
(1)  In  December,  1919,  a  proper  petition  de- 
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scribing  a  l^^&Il7  defined  am  was  filed  with 
tbe  county  Boperintendent  ot  Des  Holnes 
ioxmty,  Iowa,  for  tbe  creation  of  a  consoUdat- 
ed  Independmt  school  district  to  be  known 
as  the  consolidated  ludnMOdent  school  dis- 
trict ot  MedlapAUfl^  Iowa.  (2)  Objectloaa  to 
the  petltlOD  were  duly  fitod  by  certain  persons 
wAh  the  coonty  snpolntendent,  and  were  by 
him  ovemiled.  ^  An  ai^eal  was  takoi  to 
the  county  board  of  education,  and  upon  a 
bearing  Qie  actltm  of  tbe  county  superintend- 
ent In  tbe  premises  was  afflnned.  On 
January  IS.  1920,  an  tieeUon  was  held  with- 
in the  said  prcntosed  district  vpm  due  pnb- 
licattoo  of  notice.  The  vote  was  canrassed 
and  certUed,  discMng  246  votes  In  taTor  of 
and  82  votes  i^ainst  tbe  pn^posed  oonsoUda- 
tlon.  (S)  Thereafter  the  consolidated  district 
was  duly  organized,  and  In  Uarch,  1920,  the 
r^lar  annual  election  in  said  district  was 
held.  (6)  On  April  27,  1020,  a  proposition  to 
Toto  b<Hids  in  tbe  sum  of  $181,000  was  sub- 
mitted to  tbe  TOtos  c£  said  ctmsolidated  die* 
trict  for  the  purduue  of  a  school  site  and  tor 
the  construction  and  eqslpment  of  a  new 
scboolbonse.  This  pnvosltion  earrted  hgr  n 
large  majority. 

On  said  date  the  relators  herein  filed  their 
a]n>llcatlon,  asking  for  leave  of  court  to  in- 
Btitnte  QUO  warranto  proceedings,  ttie  coon^ 
attorn^  having  refused  to  commence  said 
action.  Gensent  was  given,  and  the  petition 
was  filed. 

In  the  ligjit  of  the  proceedings  had  prior 
to  the  commencement  of  this  salt  it  Is  neces- 
sary to  make  answer  to  the  complaint  lodged 
by  relators  against  the  formation  of  tbe  dis- 
trict In  question.  Upon  what  theoiy  is  ttielr 
petition  predicated? 

[1]  In  the  first  place  it  Is  contended  that 
the  imHb  remained  open  after  the  legal  clos- 
li^  hour  on  January  13,  1920,  the  day  ap- 
pointed for  voting  on  the  proposed  eonsollda- 
tion.  Relator  Charles  McDonald  was  a  Judge 
at  this  election,  and  he  t^rtifled  tbat  the 
polls  closed  at  6  o'clock  p.  m.  Furthermore 
it  Is  shown  that  but  three  votes  were  cast 
within  the  diluted  time,  but  tbe  result  of 
the  election  was  not  affected  by  these  votes. 
The  inadvertence  of  Judges  of  election  In  per- 
mitting the  polls  to  remain  open  for  a  few 
minutes  after  the  closing  hour  does  not  In- 
validate an  election.  The  complaint  Is  pure- 
ly technical,  and  under  the  evidence  no  prej- 
udice resulted.  Chambers  v.  Board  of  Direc- 
tors, 172  iowa,  340,  IM  N.  W.  581. 

12]  It  is  further  alleged  by  relators  that 
by  reason  of  fraudulent  statements  and 
promises  by  certain  persons  to  the  voters  of 
Harmony  district  Included  wlHiIn  the  pro- 
posed territory  sufBclent  votes  were  obtained 
thereby  to  change  the  result  of  the  election. 
T%e  petttim  charges: 

Trior  to  the  election  interested  parties  from 
the  town  of  Medkapolis,  to  wit,  Mr.  Eland,  Mr. 
Walker,  Mr.  Oabon^  and  Mb  Verrin  attended 


a  pnbUc  meetins  held  at  Harmony  Independent 
district,  and  pnblidy  promised  the  voters  of 
said  Harmony  wAool  district,  or  a  portion 
thereof,  that  it  the  Totera  in  a  portion  of  Har- 
mony district  would  vote  for  said  consolidation 
they  would  have  one-balf  of  said  district  re- 
leased  from  ssld  consolidated  ^strict,  and  they 
wonld  be  permitted  to  cease  to  be  a  part  of 
the  territory  within  the  consolidated  Independ- 
ent district,  and  that  said  promise  was  made  for 
the  purpose  of  carrying  Uie  vote  of  the  terri- 
tory outside  of  the  town  of  MediapoUs,  and 
petitioner  stetes  that  by  said  fraudulent  prom- 
ise a  Boffideut  number  of  votes  was  obtained  in 
favor  of  consolidation,  and  without  said  prom- 
ise a  msjorlty  of  the  votes  outside  of  the  ssid 
town  of  MediapoUs  would  have  been  agidnst 
said  proposition  of  consdUdatloii.** 

Tbe  evidence  falls  to  support  thla  allegB- 
tlon.  It  appears  that  a  public  meeting  was 
called  in  the  Harmony  district  a  Mrs. 
WllUamMebafl^.  It  was  not  official,  nor  wu 
It  directed  or  authorized  by  any  (tflcer  or  ot- 
fleers  of  the  county  or  tbe  school  dlstrlcta. 
Those  in  attendance  including  the  ooonty 
superintendent;  were  present  at  her  invlta^ 
tion.  'It  was  not  a  secret  meeting,  but  called 
for  tbe  purpose  to  discuss  the  pr<^>0Bed  con- 
scdidation  and  to  give  an  opportunity  to  all 
to  express  their  views  for  or  against  the 
proposition.  It  was  debated  pro  and  con. 
There  were  present  those  In  fav(w  and  those 
opposed.  Belator  John  Thie  was  present 
It  is  Idle  to  claim  ttiat  under  the  circum- 
stances there  was  any  conspiracy  intended 
or  fraud  practiced  as  charged  by  the  relators. 
No  one  occupied  the  vantage  ground.  Every 
voter  at  the  election  residing  within  Harmo- 
ny district  who  was  called  as  a  wltoess  testi- 
fied he  was  not  Influenced  by  anything  tbat 
was  said  or  done  by  any  one  at  the  meeting 
In  question.  No  one  was  deceived ;  no  one 
could  have  been. 

[3]  This  appeal  merits  a  short  (pinion,  and 
the  detwmlnative  issue  is  the  laches  of  the 
relators  in  the  commencement  of  this  action 
Under  recognized  prlndplea  bt  both  law  and 
equity  they  are  estopped  to  complain  of  any 
irregularity  if  such  In  fact  ever  existed. 
With  full  knowledge  relators  remained  si- 
lent, and  permitted  the .  organization  of  tbe 
district :  witnessed  the  annual  election  In  tbe 
following  March;  allowed  the  Inauguration 
of  a  central  school  system;  knew  tbat  the 
board  of  directors  was  entering  into  con- 
tracts with  teachers,  and  that  taxes  were  be- 
ing levied  upoQ  the  property  of  the  entire 
district,  and,  finally,  upon  the  day  a  bond 
issue  was  voted,  asked  leave  of  court  to  com- 
mence this  cause  of  action.  A  recognition  of 
such  a  right  under  the  drcnmstances  would 
cause  irreparable  Injury  to  the  district.  Mol- 
yneaux  v.  Molyneaux.  130  Iowa.'  100,  106  N. 
W.  370;  Nelson  v.  Cons.  Ind.  Dlst.,  181  Iowa, 
424,  164  N.  W.  874. 

It  is  not  the  policy  of  the  law  to  permit 
private  persons  to  call  into  question  the  co»>- 
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porate  ezlfltenoe  of  an  agency  of  tbe  state  un- 
der the  facts  discloBed  by  this  record,  and 
especially  so  when  it  is  not  alleged  that  the 
relators  are  voters,  taxpayers,  or  residents 
of  the  district 

The  justification  for  a  rule  or  principle  of 
law  is  to  assist  in  bringing  about  a  certain 
desirable  social  status,  and  both  makers  and 
interpreters  of  the  law  should  have  this 
thought  articulately  in  mind.  Law  is  the 
concrete  expression  of  the  ethical  doctrine 
of  utility — ^the  greatest  good  for  the  greatest 
number.  Our  gorernment  recognizes  the 
rule  of  tbe  majority,  and  the  will  of  the  ma- 
jority finding  expression  In  the  manner  and 
form  provided  by  law  must  not  be  thwarted 
for  slight  or  transient  reasons.  The  trial 
court  was  fully  Justified  In  dismissing  plain'- 
tlOTs  petition  and  taxing  costs  to'  relators. 
Wherefore  the  Judgment  entered  Is  afBrmed. 

STEVENS.  C.  J.,  and  WE1A.VEB  and 
PRESTON,  JJ.,  ocmcnr. 


BERRY  V.  KRITTENBRINK  «t  tl. 

(No.  34017.) 

(Supreme  Court  of  Iowa.   Veb.  7,  1922.) 

1.  Mortgages  «::»274— VontfM  ttkM  sibjeot  to 
nortsaga  of  raoord  oh  IntorMt  oeaveyed. 

Where,  pending  partition,  defendant  con- 
veyed the  entire  parcel  of  land  by  warranty 
deed,  and  the  grantee  ezeeoted  a  mortgage, 
which  was  recorded,  and  then  conveyed  Uie 
whole  parcel  to  another,  and  it  waa  determined 
in  tbe  peoding  case  that  plaintiff  was  enUtled 
to  an  undivided  one-half  interest  in  the  land, 
iuld,  that  the  mortgage  constituted  a  lien  on 
the  faalf  interest  of  the  last  grantee  claiming 
through  the  defendant,  though  he  did  not  in 
terms  ss&nme  the  mortgage. 

2.  SubrogatlOH  ^22— Jnalor  llenliolder  far- 
■ishiDfl  owner  with  moioy  to  rodoon  hold  aot 
•■titled  to  subrogation. 

Where  primary  debtor  on  (oredosure  of 
mortgage,  ydth  money  famished  by  a  junior 
Uuiholder  wboae  time  for  redemption  bad  ex- 
idred,  redeemed  tbe  land,  such  Junior  lienbolder 
waa  not  entitled  to  be  subrogated  to  tbe  rights 
of  tbe  prior  lienbolder,  or  to  be  reimbursed  out 
of  the  land  for  the  money  furnished  to  redeem. 

8.  SabrvgatfOH  «bs21>-0w  advaRelag  mnty 
■fter  period  oC  ndonptioi  has  axplrad  to 
proteot  jHRlor  ilea  lOt  entitled  to  snbrogatloa. 

A  person  who  is  entitled  to  redeem  under 
the  law  and  fails  to  do  ao  cannot  be  heard  to 
say,  after  the  period  of  redemption  has  expired, 
that  bis  protection  requires  that  he  advance 
tbe  money  and  by  so  doing  is  entitled  to  be 
subrogated  to  tbe  rights  of  the  creditor,  the 
b(dder  of  the  lien  so  discharged. 
Weaver  and  Preeton,  JJ..  dissentiqf  In  part 

Appeal  from  District  Court,  Adair  (Jounty ; 
1.  B.  Applegate^  Judge. 


Action  In  equity  to  partition,  with  supple- 
mental petition  to  quiet  title  and  determine 
tbe  validity  of  certain  Hens  on  the  lands  In 
controversy.  Defendants  Malone  and  Zell- 
mer  a^teaL  Affirmed. 

Wils<»i  9e  Growls,  of  Greenfleld,  and  Swan, 
Clovis  &  Swan,  of  Atlantic,  for  app^lantB. 
Carl  P.  Kiiox,  ot  ^aart,  for  aniellee. 

DE  GRAFF,  3.  This  Is  an  action  in  parti- 
tion and  originally  was  entitled  OL  R  Berry, 
plaintiff  V.  George  F.  Kritenbrlnk  et  ux.,  De- 
lendanta  Plaintiff  in  the  original  aoit 
dalmed  to  I>e  the  owner  of  an  undivided  one- 
half  interest  in  the  100  acres  of  land  In  con- 
troversy title  to  which  was  in  the  name  of 
defendant  Krlttenbrink.  The  trial  court 
found  the  equities  of  the  cause  to  be  with 
plaintiff  and  appointed  S.  Lincoln  Rutt  as 
referee  to  make  partition.  On  appeal  to  this 
court  the  decree  was  affirmed.  Berry  v. 
Kritenbrlnlc,  185  Iowa,  1121,  171  N.  W.  BS2. 

Upon  the  affirmance  a  supplemental  peti- 
tion  was  filed  in  the  court  below  by  plaintiff 
making  other  parties  defendants  for  the  pur- 
pose of  quieting  title  in  Berry  and  determin- 
ing the  validity  and  priority  of  certains  liens. 

The  entire  tract  at  the  time  of  the  acquisi- 
tion of  title  by  Krittenbrlnk  and  Berry  was 
subject  to  two  mortgages  which  remained 
Uena  on  the  premises.  Tbe  flrat  mortgage 
waa  located  by  WilUam  Malone,  the  then 
title  bidder,  and  payable  to  tbe  Bankers'  life 
of  Des  Moines  in  the  aum  of  $4,000;  the  sec- 
ond waa  In  the  sura  of  $1,600,  payaUe  to  me 
McManua,  but  is  known  In  this  record  as  tbe 
Knox  mortgage  by  virtue  of  an  asitiigDment 

Tbe  original  petition  was  filed  on  March 
tU  1816>  and  during  the  i>endenc7  of  the  ac- 
tion either  in  the  trial  court  or  in  this  court 
the  conveyances  to  whldi  we  now  refto  were 
executed. 

On  June  9,  191C,  defendant  Krittenbrlnk 
and  wife  conveyed  to  Winfield  S.  Marr  the 
entire  parcel  of  land  by  warranty  deed  which 
was  filed  for  record  July  8,  1915.  On  June 
22,  1915,  Marr  executed  to  the  Omaha  Na- 
tional Bank  a  mortgage  for  (0,000  which  was 
filed  for  record.  On  December  16, 1915,  Marr 
and  the  defendant  Edward  Malone  entered 
into  a  land  contract  for  the  sale  and  par- 
chase  of  the  entire  parcel  of  land,  and  tbe 
vendee  Malone  assumed  the  two  mortgages  <tf 
$4,500  and  $1,500,  respectively.  This  con- 
tract waa  recorded  February  ^  1916.  Sub- 
sequently and  on  November  22,  1919,  Marr 
and  wife  pursuant  to  the  contract  executed  a 
quitclaim  deed  to  defendant  Malone,  which 
waa  filed  for  record  November  28,  1919. 
About  tbe  time  the  land  contract  was  ex- 
ecuted. Marr  dejiosited  a  warranty  deed  un- 
der said  contract  In  escrow  with  the  First 
National  Bank  ot  Adair,  Iowa.  This  deed 
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was  lost,  and  by  reason  thereof  Marr  ex- 
ecuted the  qultdalm  deed  to  Malone. 

On  May  1,  1917,  Blarr  reconveyed  by  deed 
the  land  In  controTway  to  Erittenbrlnlc  sub- 
ject to  pre-existing  liens. 

On  October  2,  1917,  Erltt^brlnk  conveyed 
warranty  deed  a  one-baU  Interest  In  the 
land  to  defendant  W.  C.  ZeUmer  subject  to 
the  first  and  second  mortgages  on  said  land. 
This  deed  was  filed  for  record  November  4, 
1919,  bat  It  was  not  Intoided  to  be  a  deed 
■  In  fact,  bat  an  equitable  mortgage. 

The  (^[dnion  in  the  original  case  was  filed 
by  tbia  court  Ajf/cO.  14,  1919,  and  the  decree 
In  the  lotm  court  waa  enterad  aborCly  there- 
after. Ai^arently  Erittenbrink  lost  faith  in 
his  title,  and  disclaimed  fuithbr  Interest  or 
title  in  the  land.  The  $6,000  or  third  mort- 
gage on  the  real  estate  in  qaestlon  was  as- 
signed by  the  nunt^Ef^ee  bank  to  <me  Qund, 
who  Instituted  suit  to  foredose.  During  the 
pendMcy  <A  this  suit,  Z6Umer  purdiased  and 
took  an  assignment  of  the  mortgage  from 
Ound.  and  the  toredosore  action  vas  dis- 
missed. 

On  February  29, 1916,  an  assignment  of  the 
eecond  mortgage  of  $1,S00  was  made  by  the 
mortgagee  McManns  to  Viola  A.  Knox,  and 
said  assignment  was  recorded  March  2, 1916. 
On  March  30,  1916,  the  assignee  filed  h^ 
petition  in  foredosure  on  said  mortgage,  and 
the  following  parties  were  made  def^dants: 
George  F.  Krlttenbrlnk  and  wife,  William 
Malone  and  wife,  Wlnfield  S.  Marr  and  wife, 
the  Omaha  National  Bank,  Edward  Malone 
and  wife,  and  S.  Lincoln  Butt,  referree.  On 
September  8,  1916,  judgment  and  decree  was 
altered  In  plalntlfE's  favor  foreclosing  the 
nuirtgage  against  the  entire  pared  ot  real 
estate  In  ctmtroTersy,  and  on  October  9, 1916, 
the  premises  were  sold  at  sheriff's  sale  to 
Viola  A.  Knox,  and  sheriff's  etfrtlflcate  was 
duly  Issued  to  her. 

On  Oct(^  8,  1917,  and  on  the  last  day 
prior  to  the  expirattcm  of  the  year  of  redemp- 
tloDt  Krlttenbrlnk  paid  into  the  derl^a  of&ce 
the  necessary  amount  to  redeem,  and  a  re- 
■dempUon  certificate  was  issued  on  said  date 
to  Krlttenbrlnk.  The  moneys  so  paid  were 
in  fact  tiie  mon^  of  defendant  Zdlmer,  and 
he  advanced  same  to  Erlttaibrlnk  to  make 
Mid  redemption. 

Under  these  circnmstances  the  trial  court 
1^  decree  determined:  (1)  That  plaintiff 
Berry  is  entitled  to  an  undivided  one-haU 
Interest  in  the  land  subject  only  to  the  first 
mortgi^  in-  the  sum  of  $4,600  on  the  oitlre 
-  parcel,  and  is  torOier  mtitled  to  one>hatt  of 
the  rents  and  profits  of  the  entire  tract  now 
In  the  control  and  custody  of  the  referee 
nominated  by  the  court  to  make  the  partition, 
and  is  also  rdieved  from  the  payment  of 
costs  of  this  action,  and  that  costs  of  the  first 
action  constitute  a  lien  on  the  other  undi- 
vided one-haU  interest;  (2)  that  Krltten- 


brlnk has  no  interest  and  dalms  no  interest 
Id  the  land,  and  default  is  entered  without 
costs  to  him ;  (S)  that  defendant  ZeUmer  as 
against  defendant  and  appellant  Edward 
Malone  is  entitled  to  enfwce  the  $6,000  mort- 
gage assigned  to  him  against  the  UDdivlded 
one-half  interest  of  Malone  In  said  land  sub- 
ject to  all  prior  liens,  and  that  ZeUmer  pay 
one-half  of  the  costs ;  (4)  that  -defendant  Ed- 
ward Bfaloae  has  a  (me-balf  interest  In  said 
land  subject  to  n<HiextinguiBbed  pre-exist- 
ing liens,  Including  the  96,000  mortgage  as- 
signed to  ZeUmer,  and  is  entitled  to  one-half 
of  the  leatM  and  profits  from  said  lands,  and 
that  he  pay  one-half  of  the  coets. 

Two  major  propositions  are  presented  on 
thisappeal:  a>  la  ZeUmer  entitled  to  a  Hen 
in  the  sum  of  $6,000  on  the  undivided  one- 
half  of  the  real  estate,  title  to  which  was  de- 
creed to  be  in  the  defendant  Bdward  Malone? 
09  Is  Zdlmer  entttied  to  be  reimbursed  for 
the  moni^  advanced  by  him  to  Krittoibrink 
to  <»iicel  the  Knox  foredosure? 

Wlnfield  S.  Marr  is  not  a  party  to  the  In- 
stant action  and  was  not  called  as  a  witness. 
No  fraud  is  ^«ded  and  no  d^m  Is  made 
by  Malone  that  any  tread  .was  inacUced  on 
him.  Defendant  Zdlmcr  is  not  conceniea 
wldi  the  title  which  tbe  court  decreed  to  be 
in  the  defendant  Malone  by  reason  ot  Krlt- 
tenbrlnk's  d^ult  He  is  concerned  with  the 
claimed  lien  under  the  third  mortgage  and 
also  with  the  right  of  subrogation,  having 
furnished  tiie  redemption  money  to  cancel 
the  foredosure  of  the  second  mc^t^age. 

[1]  1.  Is  ZeUmer  entitled  to  a  lien  hi  the 
sum  of  $6,000  on  the  undivided  one-half  of 
the  real  estate,  title  to  which  was  decreed  to 
be  in  the  defendant  E)dward  Malone?  This 
third  mortgage  was  on  record  when  the  con- 
tract of  sale  was  entered  into  between  the 
thea  owner  Marr  and  the  vendee  Malone. 
Thla  constituted  constructive  notice  to  Ma- 
lone. ZeUmer  paid  $1,0C0  In  cash  tor  the 
assignment  to  him  by  Oond,  who  had  pur- 
chased the  mortgage  and  note  from  the  orig- 
inal mortgagee^  MaUme  did  not  assume  or 
agree  to  pay  this  mortgage,  but  the  form  of 
his  agreement  was  such  that  the  land  stood 
stibject  to  the  payment  of  the  mco'^age  and 
necessarily  Malone  took  his  deed  subject 
thereto.  The  Uw  of  this  mortgage  has  not 
been  extinguished,  and  Malone  Is  In  no  por- 
tion to  insist  that  the  land  is  not  subject  to 
the  jiaymait  of  this  Uen.  The  record  is  not 
dear  as  to  the  circumstances  surrounding 
the  transaction  between  Zdlmer  and  Gnnd  ot 
between  Ound  and  Marr,  the  ordinal  mort- 
gagor. The  fact  stands,  however,  that  ZeU- 
mer Is  the  owner  of  this  $6,000  third  mort- 
gage, and  It  is  shown  that  arrangements 
were  made  between  the  interested  parties  for 
an  assignment  of  the  mortgage  upon  the  pay< 
moit  in  cash  by  Zdlmer  of  $1,960  to  Gund 
and  the  satisfaction  of  othw  ddtts  betweoi 
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the  partlee.  See  Orosby  t.  a^anner,  40  Iowa, 
136;  Fuller  &  Co.  v.  Hunt.  48  Iowa,  163; 
Blake  t.  Eoons.  71  Iowa,  356,  32  N.  W.  378 ; 
Foy  T.  Armstrong,  113  Iowa,  629,  85  N.  W. 
753 ;  Freeman  v.  Alild,  44  N.  Y.  60. 

The  trial  court  correctly  ruled  this  imposi- 
tion. 

[2,  3]  2.  Is  Zellmer  oitltled  in  a  court  of 
equity  to  be  subrogated  to  the  rights  of  the 
lienholder  or  to  be  reimbursed  toi  the  money 
furnished  to  Eritteubrluk  to  redeem  from 
the  Knox  foreclosure  sale? 

ZeUmer  was  a  Junior  lienholder.  Hfs  stat- 
utory right  to  redeem  was  foreclosed.  It  ts 
quite  apparent  that  Krlttenbrlnk  made  the 
red^ptlon  and  not  Zellmer.  This  is  in  legal 
effect  the  payment  of  the  mortgage  by  the 
owner  of  the  lands.  Under  the  terms  of  the 
original  contract  and  the  deed  as  interpreted 
by  this  court,  both  Ertttrabrlnk  and  Berry 
vrere  Jointly  liable  for  the  payment  of  the 
second  mortgage;  but  this  matte*  does  not 
concern  Zdlmer  and  is  not  Involved  on  this 
EKwaL  Zellmer's  rl^t  to  redeem  was  con- 
fined to  the  statutory  jterlod  between  Biz  and 
nine  months  fMm  the  date  of  sale  October  9^ 
1916.  It  la  not  <daimed  by  Zdlmer  that  he 
made  a  atatatory  redemption.  He  had  no 
redemption  interest  in  the  land  at  tbe  time 
tibat  Krlttoibrlnk  made  the  redemption,  and 
he  may  not  do  indirectly  what  he  was  not 
prlvll^ed  to  do  directly.  The  fact  that  he 
fnmlBbed  the  money  to  -  Erlttoibrlnk  would 
not  give  him  a  hidden  equity  that  would  rise 
any  higher  than  that  of  KrlttentHink's.  ev«i 
tboivh  It  would  operate  to  the  benefit  of 
other  Uenholders.  A  discharge  of  a  prior 
lien  by  the  primary  debtw  necessarily  op- 
erates  to  the  bweflts  of  other  subsequent 
Upholders,  and  this  is  true  regardless  of  the 
source  of  the  funds  used  by  the  d^tor  in  af* 
fecting  such  discharge.  Had  Zellmer  pur- 
chased Krittenbrink's  interest  and  then  re- 
deemed, or  had  Zellmer  taken  by  assignment 
the  certificate  of  sale  from  Mr&  Knox,  a  dif- 
ferent situatiOD  would  be  presented.  Zell- 
mer may  not  now  claim  that  he  furnished  the 
money  to  Krltt^brink  to  protect  his  interest 
in  the  land  for  hia  right  to  redeem  at  that 
time  was  lost  He  paid  at  his  peril.  It  was 
not  a  loan.  He  acted  under  the  mistake 
belief  that  he  would  be  protected  and  that  he 
irauld  be  subr<^ted  to  the  rights  at  the  then 
lienholder.  Mrs.  Knox  was  not  in  privity 
with  ZeUmer,  and,  the  mortgage  debt  havinc 
been  paid,  the  mortgage  waa  extinguished. 
It  may  be  said  In  passing,  if  no  redmptlon 
had  been  made,  Zellmer's  interest  in  the 
third  mortgBse  would  also  have  been  lost  as 
the  Issuance  of  the  sheriff's  deed  would  have 
ftirever  fm'eclosed  all  Junior  incumbranoerai 
ZelUner  as  the  assignee  of  an  unrecorded  as- 
signment, and  not  havtng  been  made  a  party 
to  the  foreclosnre  suit,  had  no  statutory  right 
of  redemption  Atom  sale  sxcept  within  the 


statutory  period.  Krlttenbrlnk  had  the  right 
to  redeem  and  he  did  redeem.  A  person  who 
is  entitled  to  redeem  under  the  law  and  falls 
to  do  80  cannot  be  heard  to  say,  after  the 
period  of  redemption  has  expired,  that  his 
protection  requires  that  he  advance  the 
mon^^,  and  by  so  doing  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditor,  the 
holder  of  the  lien  so  discharged.  As  bearing 
upon  the  proposition  involved,  see  Erait  v. 
Bailey,  181  Iowa.  489,  164  N.  W.  862 ;  Gana 
V.  Thieme,  93  N.  T.  226;  Reel  v.  Wilsm,  61. 
Iowa,  18,  19  N.  W.  814. 

The  decree  aitwed  by  the  trial  court  Is 
correct,  and  is  therefore  afOrmed. 

STEVENS,  O.  J.,  and  BVAMS*  ABTHUB. 
and  FAVILLE,  JJ..  concur. 

WEAVER  and  PBESTON,  JJ.,  dissent  as 
to  division  2  of  the  opinion. 

WEIAVER.  J.  I  dissent  from  so  mncli  of 
the  majority  opinion  as  holds  that  the  aiqpd- 
lant  Z^lmer  is  not  wtitled  to  rejmbnrsemail 
for  moneys  advanced  by  him  to  Krltteobzink 
to  redeem  the  land  from  the  Knox  foiedos- 
ure.  Krlttenbrlnk  waa  then  an  owner  of  the 
land,  and  as  sudi  was  the  only  person  en- 
titled to  make  a  statutory  redonptloa.  It 
may  be  conceded  that  for  reasons  not  neces- 
sary to  discuss,  he  thoui^t  tibtere  was  no 
profit  or  advantagft  In  ezerdatng  such  right 
and  was  about  to  allow  the  year  to  expire 
end  permit  M'rs.  Knox  to  take  a  sherifTs 
deed.  It  may  also  be  conceded  that  the 
right  ot  ZeUmer  to  redeem  as  a  lienholder 
bad  fully  expired.  It  may  be  stiU  further 
conceded  that  at  this  juncture  Zellmer  ar- 
ranged with  Krittenbrink  to  exercise  the  un- 
questioned right  of  the  latter  to  make  the 
redmption  and  furnished  him  the  money 
with  whidi  tA  do  it,  under  some  agreement  by 
which  ZeUmer  should  reap  the  benefit  of  the 
transaction  What  of  It?  Who  is  wronged 
by  the  deal?  Up  to  the  last  hour  of  the 
last  day  of  the  statutory  year  of  grace.  It 
was  the  absolute  right  of  Krittenbrink  to  re- 
deem and  when  he  produced,  tend»«d,  and 
paid  the  money  necessary  for  that  purpose, 
neither  the  holder  of  the  certificate  ot  sale, 
nor  officer  to  whom  it  was  paid,  nor  any  oth- 
er person,  could  rightfully  demand  to  be  in- 
formed whm  or  from  whom  he  procured  the 
funds,  nor  object  tJut  he  Intended  to  sail  or 
assign  or  give  away  to  another  the  benefits, 
if  any,  of  the  redemption  he  waa  ipafcing. 
The  right  to  redeem  was  his,  and  hia  alone. 
It  waa  not  aobject  to  any  lien  or  equity  hdd  ' 
by  any  other  person,  and  his  omtnA  over 
it  within  the  year  at  redemption  was  as  ab- 
solute, perfect,  and  nnhampraed  as  was  his 
prop^ty  right  in  tto  coat  upon  bis  back. 
Zellm»  was  no  longer  a  lienhiMer.  for  his 
rif^t  of  redemption  had  upired;  but  there 
was  no  rule  or  prindide  of  law  or  eqvllr 
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deiiTliig  him  tbe  right  to  deal  with  and  In- 
dDce  KrlttenbrinlE  to  exercise  his  admitted 
right  of  redemption  npon  his  (Zellmra^s) 
agreement  to  take  tbe  deal  off  his  hands 
when  made,  or  his  promise  to  tumlsh  the  re- 
demption money  required.  To  say,  as  the 
opinion  suggests,  that  Zellmer's  rl^t  of  re- 
demption had  expired  and  he  could  not  there- 
after aoeompltsh  Indirectly  throu^  Erltten- 
brlnh  what  he  could  not  do  directly,  is  wholly 
heride  the  marfa.  Z^lmer  did  not  redeem. 
Krlttenbrinh  redeemed  as  he  lawfully  mli^t, 
and  If  Ia(^g  faitb  In  the  desirability  of 
such  redmptioa  he  gave  or  sold  tbe  benefits 
or  supposed  boi^ts  of  tbe  deal  to  Zdlmw*  I 
again  ask :  What  of  it?  It  was  the  right 
any  tliird  p«rMm  who  thought  thm  was  a 
pT^t  in  the  redempCloD  to  make  Just  aoch  a 
bai^tn  with  Krlttanbrbik  and  Zdlmer's 
right  to  do  BO  cannot  be  rl^tfoUy  denied. 
The  dedaratlon  in  the  (qplnion  that  had  Zell- 
mer  purchased  from  Krittenbrink  and  then 
redtuaned,  or  bad  he  takoi  an  asslgnmoit  of 
the  certtflcate  tram  Mrs.  Knox,  the  court 
could  grant  him  the  protection  he  aata,  Is  a 
concesrion  Ulomlnatlng  the  fatal  weakness 
of  the  conclusion  from  which  I  dissent  The 
agreement  by  Krittenbrink  to  use  the  money 
received  from  ZeUmer  in  redeeming  the  land 
from  slieriff's  sale,  and  to  give  or  assign  to 
Zellmer  the  benefits  of  such  deal,  bound  him 
in  equity  and  good  conscience  to  ^ansfer  the 
redeemed  property  to  Zellmer  or  to  hold  the 
same  in  trust  for  the  latter's  use.  This  eq- 
uity should  have  had  recognition  In  the  par- 
tition proceedings.  Tbe  court  will  consider 
that  done  which  ought  to  have  been  d<me,  or, 
if  the  drcnmstances  indicate  such  need,  will 
compel  that  to  be  done  which  due  regard  to 
equity  and  good  consdmce  danands.  In  all 
othOT  respects,  I  concur  in  the  majority  opin- 
ion. 

PBB8T0N»      joins  In  the  dissent 


FARM  LANDS  DEVELOPMENT  CO.  V. 
TAFT.    (Ne.  33962.) 

(Sapreme  Coort  of  Iowa.    Feb.  7,  1822.) 

1.  Corporatloas  «s»8ft— la  taasral  Mbsorlp. 
tloat  la  axeots  of  aathorhnd  eapHal  stook  are 
void. 

As  a  general  mle,  subscriptions  ia  excess 
of  th«  amoont  limited  as  the  capital  ato<A  ol  a 
corporation  are  void,  and  no  liability  attaches 
to  tbe  ■nbacriber. 

2.  CoriMratlOBS  «=;»76— Subscription  to  stock 
■overaad  by  sams  prindplas  as  other  ooa- 
tnuits. 

A  subacrlptiOD  to  stock  is  a  contract,  the 
formation  and  validity  of  which  la  governed  by 
the  sane  principles  as  any  other. 


3.  CorporattoBs  «»86  —  OvsriBbserlptloa  to 
aBthorized  istae  of  stock  aot  to  be  validaiwi 
OB  prlBdple  of  estoppel. 

An  oversubscription  to  an  authorized  issue 
of  capital  stock  cannot  be  validated  on  the  prin- 
ciple of  estoppel,  but  there  mast  he  mutuality 
of  obligation. 

4.  CorporatloBS  ^s>8G~Subsorlber  held  bouad 
by  aireoneiit  to  pay  for  addlUoaal  stock,  aa 
oversnbserlptloR  aot  belag  lavolved  la  auoh 
ease. 

A  stockholder  of  a  corporation,  whidi  Is 
not  limited  in  its  power  to  issue  capital  stodi, 
is  bound  by  an  agreement  to  pay  for  his  pro- 
portionate share  of  snch  additional  stock  as 
tbe  directors  msy  authorize,  an  oversubscrip- 
tion not  being  inTolred  in  such  case,  and  stock, 
when  so  authorized  and  tendered  to  the  stock- 
holder, being  legal. 

5.  Corporattoas  ^»8I  —  CeadNfoBal  sabsortp- 
tloB  to  stook  biadlng  oa  oonpliaBca  with  oea- 
ditloaa. 

Subscriptions'  to  stock  may  be  made  on  a 
condition  precedent,  and  when  made  constitute 
a  contract  between  the  subscribers  which  can- 
not be  withdrawn  or  revoked  by  one  withoot 
the  acquiescence  of  all,  and,  when  tbe  condi- 
tions have  been  complied  with,  are  Unding  on 
tbe  partiss  to  the  same  extent  as  if  tiie  contract 
were  abaolote  and  oneonditional. 

6.  Corporatloas  «=>8 1— Recovery  May  be  had 
on  a  sBbsorlptloa  for  addltioaal  steak  Mrfo  ea 
oottdttJeas  tally  oaaiplM  with. 

A  corporation  inttnesd  hj  atockholdars'  sab- 
scr^tions  to  additional  atoek.  to  be  issued 
whenever  the  board  of  directors  should  decide 
to  invest  its  money  and  purchase  land,  from 
the  proceeds  of  tiie  resale  of  which  it  paid 
dividends,  msy  recover  on  such  a  subscription, 
on  meeting  all  the  conditions  recited  therein; 
such  agreement,  in  the  execution  and  perform- 
ance of  which  the  other  sabscribers  were  in- 
terested, being  based  on  a  anffident  consider 
tion,  and  not  open  to  revocation  any  more  tl^ 
any  other  valid  contract. 

7.  Appeal  aad  orror  <8=»IOIO(l)—FlBdlnga  sup- 
ported by  auffldeat  evldeaoe  aot  disturbed. 

A  finding  by  tbe  trial  court,  where  a  jury 
was  waived,  has  tbe  same  force  and  effect  aa 
a  jury's  verdict,  where  supported  by  •offlcient 
evidence. 

Appeal  tram  Superior  Court  of  Gedai 
Rapids;  A.  B.  Oark,  Judges 

Action  to  recover  on  a  subscription  to  the 
capital  stock  of  the  plaintiff  corporation. 
Jary  was  waived  and  cause  tried  to  the  court 
Judgment  was  entered  In  favor  of  the  plain- 
tiff. Defendant  appeals.  AfDrmed. 

Hoi^wB,  Sntherland,  Taylor  &  O'Brien,  of 
Cedar  Baptds,  tor  appelant 

O.  F.  Clark  and  Trewln,  Simmons  &  Tre- 
win,  all  of  Cedar  Baplde,  for  aj/^eHeo. 

DB  GRAST.  3.  Plalnttfl  In  Ita  amraided 
and  substituted  peUtlou  sUeced  tbe  execu- 
tion bar  the  dafandant  of  the  original  stock 
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sQbscripthm  In  Oe  sam  of  $6,000  to  tbe  plain- 
tlff  corporation  and  tbe  execution  of  a  seccmd 
stock  subscrlptlcHi  in  the  sam  of  $1,750  which 
Is  tbe  hasis  of  this  suit.  It  further  alleged 
by  way  of  estoppel  plaintiff's  reliance  upoD 
the  stock  subscriptions  so  made  by  defendant 
and  other  subscribers,  the  investment  of 
money,  the  assumption  of  liabilities,  and  the 
payment  of  dlTidends.  Prayer  for  judgment 
against  the  defendant  was  made  in  the  sum 
of  $1,760,  the  same  being  the  par  value  of 
17%  shares  of  stock  Issued  and  tendered  to 
dOTendant  under  his  second  stock  subscrip- 
tion. Defendant  in  .  answer  pleaded:  (1) 
That  the  capital  stock  having  been  subscribed 
and  issued  when  tbe  second  subscription  was 
signed,  and  the  corporation  having  no  power 
to  issue  the  additional  stock  at  that  time, 
tbe  subscription  was  void ;  (2)  that  the  snb- 
scription  lacked  mutuality  in  that  the  [4ain- 
tiff  corporation  did  not  and  could  not  agree 
to  deliver  the  additional  stock  to  the  defend- 
ant, or  to  any  spedfic  person,  the  law  re- 
quiring tbe  company  to  offer  it  to  the  stock- 
holders of  record  at  the  time  the  articles 
were  amended  and  the  new  stock  authorized, 
and  that  this  alleged  subscription  was  there- 
fore void  ft)r  lack  of  mutuality  In  the  con- 
tract; @)  that  evea  it  the  alleged  subscrip- 
tion w«re  treated  as  a  continuing  offer  to 
take  tbe  stock,  as  claimed  by  tbe  plaintiff,  It 
was  withdrawn  before  the  performance  on 
tbe  part  of  the  jAalntlff. 

It  appears  that  In  June.  1011,  the  Tattle 
Land  Company  held  an  option  to  purchase 
20,000  acres  of  Canada  land  which  they  were 
proposing  to  sell  at  retail.  Twenty  citizens 
and  residents  of  Cedar  Rapids,  including: 
defendant,  being  desirous  of  participating  in 

fl  profit  that  might  result  from  the  ban- 
ng  of  this  land,  entered  into  an  agreemmt 
wherein  it  was  recited  that  the  parties  were 
mutually  agreeing  to  handle  the  sale  of  the 
real  estate  by  a  syndicate  or  corporation  as 
might  thereafter  be  determined:  The  parties 
thereto  subscribed  various  amounts  aggre- 
gating $80,000  which  Included  $6,000  sub- 
scribed by  d^endant.  It  was  stipulated  that 
tbe  subscribers  "mutually  agreed  to  take 
stock  in  said  corporation  or  Interest  In  said 
syndicate  for  said  respective  amounts  and 
to  pay  oiu:  proportionate  share  of  such  addi- 
tional amounts  as  may  be  necessary  to  be 
paid  on  said  lands." 

The  agreement  further  provided  for  a  pur- 
chase of  the  land  at  wholesale  at  $19  per  acre 
and  a  sale  in  parcels  to  tbe  Tattle  Land  Cc»n- 
pany  at  $21  per  acre  under  a  contract  with 
said  ctnnpany  for  the  resale  of  said  lands 
running  until  December  1.  1010;  Tuttle  to 
purchase  at  that  time  2,000  acres  of  all  lands 
that  remained  uosoUL  The  agreement  and 
subscription  list  were  signed  by  all  the  par- 
ties in  June,  1911,  and  tbe  amounts  subscrib- 
ed were  payable  July  1,  1911.  The  subscrib- 


ers decided  that  the  form  ot  organisation 
should  be  a  corporation,  and  the  plaintiff  cor* 
poratlcm  was  organized. 

All  contracts  and  necessary  papera  were 
drafted  and  executed  as  of  July  1,  and  the 
articles  of  corporation  bore  date  of  July  1, 
1911,  although  not  fully  executed  and  filed 
nntU  July  7.  At  this  time  It  was  further  de- 
termined that  each  of  tbe  subscribers  should 
ratify  the  forcing  agreanent  to  pay  his 
proportionate  share  of  such  additional 
amounts  as  might  be  necessary  to  be  raised 
by  executing  a  stock  subscription  in  words 
and  figures  as  follows: 

"For  value  received,  and  In  cotaslderatlon  of 
stock  sobscription  heretofora  made  by  me  and 
agreements  similar  to  this  now  ezseoted  by 
all  the  other  stockbolders  of  the  Farm  Lands 
Development  Company  (Inc.),  I  herein  airiH 
scribe  for  187%  additional  shares  oC  the  par 
value  of  one  hundred  dollars  ($100)  each  of  tbe 
capital  stock  of  tbe  said  Farm  Lands  Develop- 
ment Company,  said  additional  stock  to  be  is- 
sned  and  sold  at  par  whenever  and  in  saA 
amounts  as  the  board  of  Arectotr  (rf  said  cor- 
poration may  dedde,  tbe  nndersigneci  to  Uke 
of  each  additional  issue  such  proportion  aa  his 
present  holding  of  stodc  in  said  corporation  now 
bears  to  the  total  authorized  capital  stock  of 
said  corporation,  not  exceeding,  however,  the 
□umber  of  shares  hereinbefore  stated;  and  I 
hereby  agree  to  pay  for  said  additional  shares, 
or  any  pro  rata  part  thereof,  within  thirty  (SO) 
days  after  the  passiag  of  a  resolatJon  of  the 
board  of  directors  of  said  company  anthorizing 
the  issuance  of  said  additional  stock. 

"This  subscription  is  made  by  reason  of  tbe 
assignment  to  tbe  Fsrm  Lands  Development 
Company  by  C.  B.  Tuttle  of  certain  contracts 
executed  by  J.  H.  Haslam  and  the  Haslam 
Land  &  Investment  Company,  Ltd.,  et  al., 
with  him  on  July  1.  1911,  for  tbe  purchase  of 
20,000  acres  of  land  hi  Saskatdiewan  at  $19.00 
per  acre  upon  which  said  G.  B.  Tuttle  has  paid 
$80,000.00  and  has  agreed  to  pay  $20,000.00 
December  1,  1911,  and  the  remainder  in  five 
equal  annual  payments  on  the  first  days  of  De- 
cember in  the  years  1912,  lOlB,  1914,  1915  and 
1916,  and  this  snbscription  shall  only  be  bind- 
ing in  case  tbe  board  of  directors  of  said  Farm 
Lands  Devdopment  Company  decide  that  it  is 
necessary  to  issne  such  additional  stock  to 
raise  a  fund  from  which  to  make  said  deferred 
payments.  In  ease  tbe  said  C.  E.  Tuttle  de- 
fanlts  in  making  them,  or  to  otherwise  protect 
and  safeguard  the  interests  <^  said  corporation 
in  said  contract  Signed  this  1st  day  of  July, 
1911.  John  H.  Taft" 

E}acb  of  the  original  subscribers  signed  a 
similar  subscription.  It  further  appears  that 
the  land  company  sold  about  8,000  acres 
during  the  years  of  1911  to  1913,  Inclusive, 
and  relying  upon  tbe  additional  stock  sub- 
scriptions, the  plaintiff  corporation  Instead 
of  creating  a  sinking  fond  distributed  ammg 
the  original  stockholders.  Including  defend- 
ant, during  the  years  1011  and  1012,  divi- 
dends aggregating  26  per  cent^  or  a  total  to 
all  stockholders  In  tlie  sum  of  $28,800.  It 
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was  discovered  that  the  receipts  from  sales 
In  1813  were  not  sufficient  to  pay  tbe  install- 
moit  of  fS6,000  doe  the  selling  (XHnpan;  on 
the  land  contract,  and  it  became  necessary  In 
order  to  prevent  a  forfeiture  of  the  contract 
to  secure  additional  money.  The  board  of 
directors  and  stockholders  passed  the  neces- 
sary resolutions  declaring  the  necessity  to 
sell  additional  stodc  and  to  amend  the  arti- 
cles of  Incorporation  and  increase  the  author- 
ized caiHtal  Btocfe.  This  amendment  was 
adopted  January  27,  1914,  and  recorded  Feb- 
ruary 4, 1814. 

Defendant  Tatt  prior  to  Qiia  official  action 
haiA  transferred  his  original  stock  to  one 
Nlssoi  as  oollateial  to  secure  a  loan.  The 
plaintiff  company  not  being  advised  as  to  the 
true  relations  between  Taft  and  Misaen  no- 
tified both  parties  of  the  action  taken  by  the 
corpc«atI<Hi,  and  four  days  sobseauent  to  the 
notice  to  Taft  thb  lattn  wrote  the  plaintiff 
accepting  serrice  of  notice,  bnt  stated  that 
he  had  no  interest  In  the  stock  at  that  thn^ 
and: 

"If  they  (corporation)  increased  the  same, 
tbey  will  have  to  do  so  on  their  own  account, 
as  neither  the  writer' nor  Mr.  Nissen  wished 
to  do  BO." 

The  erldeace  Aows  that  all  the  stock- 
holders of  the  plaintiff  corporation,  except 
Taft,  took  their  pro  rata  diare  of  the  addi- 
tional stock  under  the  agreement  at  that 
time.  Under  this  state  of  focta,  la  the  de- 
feodant  Taft  liable  imder  hla  i^pwement  and 
tSte  addltiimal  stoA  Bubsor^Ttton  signed  by 
Urn? 

[1,  t]  Aa  a  general  role  snbaerlptlaiis  in 
excess  of  the  amoont  Urnlted  as  the  caidtal 
stock  of  a  corporation  are  TOtd.  and  no  liabil- 
ity thereon  attaches  to  the  sabscrtber.  la  the 
sabscrtptlon  for  additional  capital  stodt  to 
be  viewed  as  an  overanbscvlptlonT  If  an  af- 
firmative answer  Is  made  to  Hils  question, 
Hien  the  defendant  Is  not  liable.  A  sub- 
scription to  the  cai^tal  stock  of  a  corpora- 
a<ai  la  the  contract  between  the  corporation 
and  the  sabscrlbera,  and  Its  formation  and 
validity  are  governed  by  the  same  prindptes 
as  any  other  contract 

[3,  4]  If  an  oversubBcrlptlon  Is  made  to  an 
authorized  issue  of  capital  stock,  it  cannot 
be  validated  on  the  principle  of  estoppel. 
There  must  be  mutuality  of  obligation.  The 
cniKiual  capital  stock  in  the  plalnticr  corpora- 
tion was  Issued  and  paid  for.  The  additional 
stock  that  was  contemplated  and' later  sanc- 
tioned formed  no  part  whatsoever  of  the 
original  issue.  The  corporation  was  not 
limited  in  its  power  to  issue  stock  by  any 
provision  of  our  statute  or  by  Its  charter. 
All  corporations  under  our  law  are  organized 
under  a  general  law,  and  no  limitation  is 
imposed  upon  the  amount  of  capital  which 
may  be  authorized.   The  amount  of  capital 


stock  forms  no  part  of  our  organic  law,  bat 
iB  made  a  matter  of  corporate  regulation  un- 
der the  statute. 

The  agreements  In  evid«ice  concludvely 
show  that  it  was  the  Intention  of  the  parties 
interested  to  amend  the  articles  of  inconwra- 
tion  wh«i  necessary  to  issue  "additional 
stoc^"  The  articles  themselves  were  so 
amended  and  the  stock  bo  authorized  was  Is- 
sued. This  is  not  a  case  involving  subscrip- 
tions or  agreements  to  take  stock  already  au- 
thorized and  in  existence,  and  in  excess  of 
the  authority  of  the  corporation. 

It  must  be  conceded  that  the  additional 
stock  when  tendered  to  the  defaidant  was 
legal  stock,  and  Ld  this  particular  the  in- 
stant case  is  diatlngaishable  from  tbe  au- 
thorities relied  npmi  by  appellant  linctdu 
V.  Express  Co.,  46  La.  Ann.  729.  12  South. 
937;  Cartwright  v.  ZHoUnson.  88  Ttm.  478, 
12  S.  W.  lOSa  7  L.  B.  A.  706. 17  Am.  St  Bep. 
010;  Anth(niy  t.  Household  Sewing  Machine 
Co..  le  R'l.  S71,  18  Ati.  176,  6  A.  L.  R.  675; 
Lathrop  v.  KneeUnd,  46  Barb.  (N.  482. 

The  case  of  In  ro  Peck  t.  milott,  79  Fed. 
10.  24  a  a  A.  426^  88  U  A.  616,  differen- 
tiates the  nde  as  applied  to  oorporatimu  In 
the  issuance  of  caidtal  stoA  and  bases  the 
distinction  in  the  organic  law  ol  the  oar- 
pwation.  It  is  said  .textbooks  contain  the 
statemmt  thiit  "a  owporatlon  bas  no  im- 
plied aatbort^  to  altar  the  amount  of  its 
capital  stock  when  tiie  diar^  has  d^nlte* 
ly  fixed  the  capital  at  a  certain  sum."  The 
above  are  "all  cases  where  the  amount  of 
the  capital  was  definitely  fixed  in  the  con- 
stitntion  of  the  company.  The  case  before 
us  is  that  of  a  corporatic«i  under  a  general 
law  which  does  not  impose  any  limitation 
whatever  upon  the  capital  which  Incorpora- 
tors may  venture  In  their  business.  •  •  • 
If  a  co^poraticm  is  given  power  to  determine 
upon  its  capital  stock  as  a  matter  of  internal 
regulation,  it  is  difficult  to  see  why  one  de- 
termination Is  the  ezhanstton  of  the  power." 

[i]  In  the  Instant  case  tiiese  stodrholdere 
acting  as  cftntiouB  business  men  and  with 
due  regard  to  fatun  contingendea  and  the 
vicissitudes  of  their  bnidnesa .  veatore  made 
provision  for  a  condltlea  whidt  did  happen. 
What  was  dooe  was  required  te  be  done  to 
"safeguard  the  Interests  of  the  corporation." 

Subscriptions  to  stock  may  be  made  upon 
a  condition  precedent,  and  when  made  consti- 
tute a  contract  between  the  several  subscrib- 
ers which  cannot  be  withdrawn  or  reveled  by 
Buy  one  without  the  acquiescence  of  all.  It 
is  a  continuing  offer — a  conditional  subscrip- 
tion. Such  subscription,  when  the  conditions 
have  been  complied  with,  are  binding  upon 
the  parties'  to  the  same  extent  as  if  the  con- 
tract had  been  absolute  and  unconditional. 
Cravens  v.  Eagle  Cotton  Mills  Co.,  120  Ind. 
6,  21  N.  B.  881,  16  Am.  St.  Rep.  296;  Arm. 
Strong  T.  Karshner,  47  CHilo  St  276»  24  N.  B 


* 


Digitized  by  Google 


481 


186  NOKTHWESTBBN  BBPORTBB 


am 


897 ;  Richeliea  Hotel  Co.  v.  Encampment  Co., 
140  lU.  248,  29  N.  B.  1044,  33  Am.  St  Rep. 
234;  MInDeapoliB  Threshing  Machine  Co.  v. 
Davis,  40  Minn.  110,  41  N.  W.  1026,  3  I*.  R-  A. 
796,  12  Am.  St.  Rep.  701 ;  Lake  Ontario,  etc, 
R.  R.  Co.  V.  Mason,  16  N.  T.  461;  14  0. 
J.  535. 

[I,  7]  The  plaintiff  herein  accepted  the  ad- 
ditional stock  Bubscriptions  and  acted  upon 
them  In  making  the  purchase  of  the  Canadi- 
an land.  It  made  paymente  thereon.  It  paid 
dividends  to  the  stockholders  In  substantial 
amounts.  In  brief,  the  corporation  was  in- 
duced by  these  very  stock  sabscrlptlons  to 
invest  Its  money.  To  permit  the  defendant  to 
relieve  himself  from  the  Uat^lty  sought  to 
be  imposed  would  constitute  a  frand  on  the 
other  subscribers  and  upon  the  corporation. 
AU  the  omdltlons  recited  in  the  additional 
snbscilptlon  were  met,  and  It  must  be  said 
ttuit  the  agreemmit  was  based  npon  a  snffl- 
dent  consideration.  It  Is  not  open  to  revoca- 
tion any  more  than  any  other  valid  contract 
nie  other  subscribers  bad  an  interest  In  the 
executlm  and  In  the  performance  thereof. 
These  addidonal  subscriptions  were  designed 
and  bad  one  comm<xi  object,  and  bound  all 
who  signed  them  to  like  duties  and  obliga- 
tions. This  action  was  Instituted  to  enforce 
def«idanf  8  agreement  to  pay,  and  the  con- 
elusUm  of  tbls  court  Is  that  he  must  pay. 
The  evidence  was  amply  snffldent  to  war- 
rant tbe  finding  made  by  the  trial  court  on 
the  facts,  and  the  finding  made  by  the  court, 
the  Jury  having  been  waived,  has  the  same 
force  and  effect  as  a  verdict  of  the  jury. 

The  Judgment  of  the  lower  court  is  correct 
and  la  atDrmed. 

STEVENS,  O.  J.,  and  WEATBB  and  PRES- 
TON, JJ.,  concur. 


CITY  OF  AUDUBON  «t  al.  v.  IOWA  LIGHT. 
HEAT  &  POWER  GO.   (No.  33039.) 

(Supreme  C!onrt  of  Iowa.   Teb.  14^  1822.) 

1.  lajasotloe  «=»I75  —  Tenporvy  lajnaotlos 
•t^ei  eleotrie  eooipasy  frsn  raiting  rates 
saspeaded  oa  cesdltlon  that  It  depeiK  eKoeis 
oolleoted  setll  taal  deternlaatlSH. 

A  temporary  InjtmctloD  issued  against  an 
«lectric  light  company  to  prevent  Its  charging 
an  increase  over  the  ordinance  rate  for  service 
should  be  suspended  on  condition  that  the  mon- 
ey collected  above  the  ordinance  rate  be  placed 
with  a  tmatee  to  be  held  as  a  fond  bi  court 
until  the  disposition  of  tbe  case. 

2.  Injuaction  $=»I4G— Where  no  attack  by  de- 
murrer er  motion  oa  verlfled  anawer,  it  Is 
sufficient  for  hearing  on  applloatlOB  for  tem- 
perary  Injnaotloa. 

Where  no  attack  was  made  on  answer  by 
demurrer  or  motion,  It  is  sufficient  for  the  pur- 


pose of  hearing  on  application  for  temporary 
injunction,  though  it  states  condudons. 

AKKal  from  District  Court,  Audubon 
County;  O.  D.  Wbeelo-,  Judg& 

Suit  in  equity  wherein  the  plaintiffs  sought 
to  restrain  the  defendant,  a  public  utility, 
from  putting  into  effect  a  rate  for  Its  prod- 
uct in  the  City  of  Audubon,  Iowa,  higher 
than  provided  by  ordinance.  A  temporary 
injunction  was  granted,  from  which  order 
defendant  appeals.  Reversed. 

Ralph  Maclean,  of  Cedar  Rapids,  tor  ap- 
pellant 

<:k)fisoa  &  Francis,  of  Des  Holnes,  and 
Hants  &  White,  of  Audubon,  ftw  app^eea. 

ARTHUR,  3,  Tbe  petition  shows,  among 
other  things,  that  In  1915  defendant's  gran- 
tors were  granted  a  franchise,  wbtdi  they 
accepted,  to  operate  an  electric  light  and 
power  plant  In  Audubon  for  a  period  of 
years,  the  ordinance  fixing  tbe  rates  at  "13 
cents  for  the  first  kilowatt,  10  cents  for  the 
balance  In  any  tme  mraith";  that  the  com- 
pany operated  under  the  franclilse  rates  un- 
til in  the  month  of  November.  1918,  when  it 
notified  plaintiff  city  and  its  Inhabitants  that 
It  would  Increase  the  rates  to  15  cents  per 
kilowatt  Sucb  allegations  are  supi^orted  by 
stlpulatbm  of  facts. 

Defendant  answered,  admitting  that  it  has 
a  frandilse,  and  that  from  the  date  of  the 
granting  thereof  until  November,  1918,  it 
furnished  service  at  the  rate  specified  in  tbe 
ordinance,  and  then  increased  the  rate  to  15 
cents  per  kilowatt 

As  an  offlrmative  defuise  the  answer  al- 
leges that  tbe  cost  of  materials  such  as  cpal, 
oU,  and  other  esaentia!  materials  used  in  the 
manufacture  and  distribution  of  electricity 
have  increased  trom  25  per  c&it  to  160  per 
cent  in  tbe  six  months  Just  preceding  the 
commencement  of  the  action,  and  have  so 
Increased  defendant's  operating  expenses 
that  the  revenue  derived  from  the  ordinance 
rates  will  not  i^vide  sufllcieut  revenue  to 
pay  <H»eratlng  expenses,  d^redation,  and 
any  sum  for  retiun  aa  tbe  value  of  ttie  plant 

Defoidant  alap  alleged  tbat  it  baa  numer- 
ous customers  In  Audubon  whose  bills  are 
small,  and  If  the  defendant  should  diarge 
tbe  ordlnanoe  rates,  and  tbe  said  rates  be 
declared  null  and  Told,  Uie  Increase  desired 
would  be  wholly  lost  to  defendant,  because 
tbe  amounts  would  be  so  small  tbat  tbe  cost 
of  coilectUoi  w<xild  exceed  tbe  amount  real- 
ised, and  thereby  defendant  would  suffer 
irreparable  injury. 

Tbe  answer  also  allies  that  the  enforce- 
ment of  the  ordinance  rates  would  be  ttke 
taking  of  defendant's  pn^perty  without  cmn- 
pensatlon  and  without  due  process  at  law. 
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and  would  Aeny  to  the  defendant  the  equal 
protection  of  law  In  Tiolatlon  of  the  tmns  of 
the  Obnstltution  of  the  state  of  Iowa  and  the 
Constitution  of  the  United  States. 

Defendant  further  alleges  and  It  Is  ad- 
mitted by  plaintiffs  that  the  Audubon  "coun- 
cil has  failed  to  take  any  official  action  look- 
ing to  the  dianglng  of  said  rates  as  deslg- 
nated  in  said  franchise  ordinance,  elthous^ 
requested  so  to  do  by  the  defendant"  This 
charge  is  further  eq^lalned  by  paragraiAi  6 
of  defendant's  answer,  wherein  it  is  aaant- 
ed  that  in  March,  1918,  defendant  ineanited 
the  facts  allied  to  the  council — 

"requesting  that  said  council  fix  the  rate  to 
be  diaqred  by  this  defendant  to  Its  customers 
in  the  said  dty  of  Andnbon,  lowat  at  15  centa 
per  kflowatt  hour  far  electrie  earr«Dt  for  light- 
ing  pnrposea,  with  a  discount  ot  6  per  cent, 
thereon  if  bills  were  paid  within  ten  days  after 
the  Iflt  of  the  month  succeeding  the  month  in 
which  current  was  consumed.  *  *  *  And 
this  defendant  has  submitted  to  said  council  a 
statement  of  the  valae  of  the  property,  *  *  * 
and  has  offered  to  submit  its  books  to  said  dtT 
for  examination,  •  •  *  but  the  said  counefl 
has  neglected  and  refused  to  make  an  independ- 
ent iDTeatigation  of  the  propriety  of  the  rates, 
or  to  accept  the  statement  of  this  defendant 
that  said  rates  were  not  compensatory,  and  has 
refused  to  fix  a  fair  and  reasonable  rate  which 
the  defendant  Is  entitled  to  charge,  collect,  and 
receive  for  dectric  serrice  fnmlahed  to  the 
said  city  and  the  conauners  electricity  in 
said  dty.** 

The  answer  also  asserted  that  no  tonpo- 
laiy  Injunction  should  be  Issued,  since  the 
deftedant  oflCered  to  deposit  with  a  trostee 
to  be  named  by  the  court,  as  a  fund  in  court, 
all  sums  collected  by  the  defendant  company 
In  excess  of  the  ordinance  rate^  said  fond 
to  be  held  until  final  determination  of  the 
action,  and  then  customers  r^ld  If  found 
entitled  thereto. 

The  answer  was  verlfled,  and  in  further 
support  of  the  answer  the  defendant  offered 
the  affidavit  of  Fred  Plaehn,  local  manager 
for  defendant  In  the  dty  of  Audubon. 

The  case  presented,  so  far  as  temporary 
Injunction  remedy  is  involved,  is  covered 
fully  and  must  be  controlled  by  our  holdings 
in  Snodgross  v.  McDanlel,  144  Iowa,  674,  12S 
N.  W.  33a,  and  City  of  Pt.  Dodge  v.  Ft 
Dodge  Tel^bone  Co.,  172  Iowa,  154  N. 
W.  914.  Tbe  discussion  In  the  latter  case  Is 


peculiarly  significant  in  tbe  case  beAoe  ut. 

We  said: 

.  "Th9  purpose  of  a  tomporaiy  writ  is,  ordl- 
narQy,  to  maintain  tbe  statns  quo  of  the  parties 
and  to  BO  protect  the  subject  of  the  litigation 
that  the  fruito  thereof  shall  not  be  lost  to  the 
snccessfol  party.  The  effect  of  the  temporary 
writ  in  this  case  was  not  to  maintain  the  status 
quo,  but  rather  to  destroy  it  with  a  stroke  of 
the  pen,  without  warning  or  hearing.  The  ef- 
fect of  such  temporay  writ,  if  continued,  would 
have  been  to  work  an  irreparable  injury  to  the 
defendant  before  it  could  reach  a  hearing  on 
the  merito  of  the  controversy.  In  determining 
whether  a  tomporary  writ  of  injunction  shall 
issue,  or  whether  it  shall  stand  after  lasned, 
the  court  will  look  to  the  situation  of  both 
parties,  tiie  defendant  aa  well  aa  the  ^alntiff, 
and  will  exerdse  its  power  to  issue  or  to  dis- 
solve with  a  view  to  tiie  relative  amount  of  in- 
Jury  to  be  suffered  by  the  parties  reflectively. 
When  a  temporary  bijunction  will  cause  great 
injury  to  a  defendant  and  be  of  comparatively 
littla  benefit  to  the  plaintiff,  It  la  a  proper  ex- 
erdse of  Judidal  discretion  to  refuse  the  writ" 

[1]  It  appears  ttiat  upon  the  Issuance  of 
the  temporary  injunction  complained  of,  on 
application  proaontod  by  defendant  this 
court  entered  an  wder  staying  and  suspend- 
ing the  temporary  injunction,  and  directing 
that  the  amount  of  money  collected  above 
the  ordinance  rate  be  placed  with  a  trustee 
to  be  held  as  a  tand  In  court  nntn  the  dla- 
poeltion  of  thla  case;  Sndi  mder  Should  be 
and  is  craitlnued  In  force  until  tbe  final  dis- 
position of  this  cause  on  its  merits. 

[2]  Questions  of  jdeadlng  are  raised  that 
the  affirmative  allegations  of  the  answer  are 
mere  conduslons,  and  not  definite  statements 
of  craicrete  facts,  and  also  as  to  the  verifica- 
tion of  the  answer.  No  attack  of  the  answer 
was  made  by  demurrer  or  motion,  and  we 
think  the  answer  may  be  deemed  suffldent 
for  the  purpose  of  hearing  on  application  for 
temporary  Injunction. 

Other  questions  are  raised  going  to  the 
merits  of  the  case  which  we  deem  unneces- 
sary and  improper  to  be  considered  here, 
and  we  refrain  from  discussing  them  on  this 
appeal. 

The  order  granting  the  tonporary  Injunc- 
tion is  reversed,  and  the  temporary  Injunc- 
tion Is  dlsscdved. 

Reversed. 


STEVENS,  C.  J., 
VILIifi,  JJ.,  concur. 


and  EVANB  and  FA- 
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STATE  V.  BANOCH.  <N«.  S4297.) 
(Snpreme  Court  of  Iowa.   7eb.  7,  19S2.)- 

1.  CrtnlRal  Iftw  «b>B00(4)  —  Ordtaarily  soffi- 
olMt  to  daflno  orino  Is  iMfaiflft  of  •Utnto. 

Ordinarily  It  Is  suffldent  for  tiie  court  In 
the  liiBtractions  to  define  tbe  crime  In  the  I«b- 
gnage  of  the  etatnte,  and  if  an  act  recognized 
by  .the  common  law  la  made  puniabable  bj 
statute,  but  Is  not  ezpresdy  defined  therein,  the 
court  must  look  to  the  common  law  for  tht 
definition. 

2.  Laroaay  «B7a(2)— CrtM*  hM  saffldently 
dtfliad  IR  Instraotlon;  "steal." 

In  a  prosecution  for  larceny  from  a  build- 
ing jn  the  nighttime,  an  Instraetion  glvint  the 
statutory  definition  of  larceny  as  found  in  Code, 
i  4832,  and  requiring  the  state,  among  other 
things,  to  establish  tiiat  the  taking  was  "with 
the  intent  to  steal  and  appropriate  sucb. chat- 
tels to  his  own  use,"  was  not  open  to  the  ob- 
jection that  it  did  not  properly  define  larceny, 
in  that  it  failed  to  state  that  ttie  property  was 
st<den  withont  the  consent  of  the  owner,  since 
to  "steal"  is  to  feloniously  take  and  carry 
away  the  goods  and  chattels  of  another  with 
intent  to  keep  wrongfully,  and  tbe  circumstanc- 
es of  the  case  negatived  to  a  moral  certainty 
tbe  proposition  that  tbe  goods  were  taken  with 
the  consent  of  tbe  owner. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrasea,  First  and  Second  Series,  Steal.] 

S.  Crtmlaal  law  «b»775<6)— Inatraetloa  oa  alibi 
bald  aot  erroaeout. 

A  statement  in  tbe  instructionB  that  the 
defense  of  alibi  is  recognised  in  law  as  one  easi- 
ly manufactured,  and  that  it  is  the  duty  of  the 
jury  to  examine  tbe  evidence  with  care  and 
caution,  was  not  erroneous  ae  a  disparagement 
of  such  defense,  where  tbe  court  told  tbe  jury 
that  it  was  as  proper  and  legitimate  aa  any 
other  defense  and  was  not  to  be  viewed  with 
suspidon. 

4.  Criminal  law  ^=>35^Proof  tending  to  In- 
orimlnate  another  must  he  confined  to  sub- 
stantive facts. 

When  proof  is  offered  to  incriminate  an- 
other In  a  crime  charged  against  the  defendant, 
it  must  be  confined  to  aobatitatiTe  and  snb- 
stantiTe  facta,  and  must  be  limited  to  such  facts 
aa  are  inconsistent  with  defendant's  guilt,  and 
mnst  do  more  than  create  a  mere  suspicion  or 
raise  a  conjectural  inference,  and  in  prosecu- 
tion for  larceny  from  a  store  in  tbe  nighttime 
the  court  did  not  err  in  excluding  evidence  that 
a  stranger  was  in  the  building  during  tbe  day, 
and  that  a  person  other  tlian  defendant  pur- 
chased a  train  ticket 

5.  Criminal  law  ^^SSSiO—Not  proper  to  ad- 
mit evidence  aot  relevant  to  defendant's  guilt. 

It  Is  not  proper  for  a  trial  court  to  open  a 
door  for  the  admission  of  evidence  that  has  no 
direct  or  logical  bearing  on  the  issue  involved 
—tbe  gnilt  or  bmocence  of  the  defendant  on 
trisL 

Appeal  from  District  Court,  Clarke  Goun- 
tar;  Homer  A.  Fidler,  Judge. 


Tzlal  on  indictment  for  flw  crime  of  lai^ 
ceny  team  a  building  In  the  nlxhttlm&.  Ver- 
dict of  gniUy.  and  defendant  wu  soktenced 
to  tb»  state  nAomatory  for  an  indeterminate 
term,  not  to  exceed  flvo  yenra.  Defendant 
appeala.  Affirmed. 

A.  M.  Miller  and  O.  M.  Slaymaker,  both  irf 
Osceola,  for  appellant 

Ben  J.  Oibson,  Atty.  Gen.,  and  Jobn  PTet Ch- 
er, Aast  Atty.  Gen.,  and  J.  B.  Dyer,  Co. 
Atty.,  of  Osceola,  for  Uie  Stat& 

DE  GHAFF,  J.  Defendant  was  Indicted 
May  31,  1921,  by  the  grand  Jury  of  Clarke 
county,  Iowa,  for  tbe  crime  of  larceny  from  a 
building  In  the  nighttime,  committed  on  tbe 
26th  day  of  May,  1921.  Upon  a  plea  of  not 
guilty  trial  to  a  jury  was  had»  reauldng  in 
a  verdict  at  guilty. 

Three  errors  are  assigned  and  aixned  bf 
appellant:  (1)  That  the  coart  failed  to  In- 
struct tbe  Jury  on  the  essential  elements  of 
the  crime  of  larceny;  (2)  that  the  court  erred 
In  instructing  the  jury  with  refetenco  to  the 
d^ense  of  alibi;  &)  tlut  the  coort  erred  In 
refusing  to  permit  the  defendant  to  Intiodnoe 
evidence  to  show  the  commlBslott  ot  the  crime 
by  another  person. 

1.  It  Is  specifically  claimed  Iqr  anpdlant 
that  tbe  court.  In  the  definition  of  larceny 
given  to  the  jury,  failed  to  Incliide  one  ot  the 
essential  elements,  to  wit,  that  tbe  property 
allied  to  have  befm  stolen  was  without  the 
consent  of  the  owner.  An  examination  of  the 
Instructions  printed  in  the  record  disclose 
that  tbe  court  gave  to  thB  jury  the  statutory 
definition  of  larceny  as  found  in  section  4832 
of  the  Code.  In  addition  thereto  the  court  re- 
cited tbe  following  elements  which  the  state 
was  required  to  establish  beyond  a  reason- 
able doubt  to  warrant  tbe  conviction  of  tbe 
defendant; 

'(1)  That  tbe  defendant  took  and  carried 
away  the  property  alleged;  (2)  that  the  said 
property  was  the  property  of  F.  M.  Jamison; 
(8)  that  said  property  was  chattels  within  the 
meaning  of  tbe  law;  (4)  that  such  chattels 
were  of  value,  and  what  was  sndi  value;  (S> 
that  such  taking  by  the  defendant  was  with  the 
intent  to  steal  and  apinropriate  aodi  chattds 
to  his  own  use." 

[1,  21  Ordinarily  it  la  suffici^t  for  tbe 
court  to  define  tbe  crime  In  tbe  language  of 
the  statute.  There  are  no  common-law 
crimes  in  this  state.  If  an  act  recognized  by 
the  common  law  as  a  crime  is  made  pun- 
ishable by  our  statute,  bat  it  is  not  express- 
ly defined  therein,  we  must  look  to  the  com- 
mon law  for  the  definition  of  that  crime. 
State  V.  Twogood,  7  Iowa,  252;  Estee  t.  Car- 
ter, 10  Iowa,  400;  16  a  J.  67. 

To  steal  Is  to  feloniously  take  and  carry 
away  the  goods  and  chattels  of  another  with 
Intent  to  ke^  wrongfully.  It  fa  tbe  net  of 
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ten^iy.  Barnes  r.  State.  40  Neb.  646.  80  N. 
W.  125;  State  t.  Tough,  12  N.  D.  425,  96  N. 
W.  102S:  Satteifleld  v.  Com.,  106  Ta.  867,  52 
8.  E.  979.  It  is  unguestionecl  law  tliat  a 
taking  by  the  Toluntary  consent  of  the  owner 
or  through  his  authorized  agent  does  not  con- 
stitote  larceny.  Under  the  common  law  the 
offense  of  larceny  is  the  wrongful  taking  and 
carrying  away  by  a  person  of  the  personal 
property  of  another  from  any  place,  with  a 
felonious  intent  to  conrert  It  to  the  taker's 
own  use  without  the  consent  of  the  owner. 

'lisrceny  Is  tiie  felonlons  taking  and  carrying 
away  of  the  personal  goods  ot  another.  *  •  * 
This  implies  the  consent  of  the  owner  to  be 
wanting.*'    2  Bl.  Com.  *230. 

There  can  be  no  quarrel  as  to  definition. 
The  question  la,  Did  the  court  sufficiently  In- 
stmct  as  to  the  essentials  of  the  crime? 

Necessarily,  to  take  without  right  or  leave 
Is  against  the  consent  of  the  owner.  It  was 
essential  for  the  jury  to  QriL  beyond,  a  rea- 
sonable doubt  that  the  property  in  the  in- 
stant case  was  the  property  of  F.  M.  Jamt 
son.  and  that  the  taking  by  the  defendant 
was  with  the  Intent  to  steal  and  appropriate 
such  chattels  to  his  own  use.  The  court  so 
instructed.  There  Is  no  claim  In  the  record 
that  the  def^dant  or  any  other  person  had 
the  consent  of  the  owner,  and  the  drcum- 
atances  of  this  case  clearly  and  to  a  moral 
certainty  negative  the  proposition  that  the 
goods  and  ctiatt^  were  taken  with  the  con- 
sent of  the  owner.  This  is  soffldent.  State 
T.  Prentice,  183  N.  W.  414. 

This  is  a  case  of  larceny  "In  the  ancient, 
usual,  and  simple  sense  of  stealing,  taking 
and  carrying  away,"  and  refinement  of  def- 
inition and  nicety  of  legal  statement  is  not 
necessary  to  convey  to  the  Jury  the  essential 
elements  of  the  crima  State  v.  Carter,  144 
Iowa.  280,  121  N.  W.  694. 

Hiere  Is  nothing  technical  or  complicated 
In  the  definltiiMi  of  larceny.  Defendant  did 
not  request  more  spedflc  instructions.  It 
may  not  be  said  that  any  essential  element 
<tf  the  crime  diarged,  Tiewed  dther  ondw 
eommoii-law  or  statutory  deflnltioB,  was 
omitted,  and  (Aeaxly  no  preltidice  resulted 
reason  of  the  insbrncttons  given. 

[•]  2.  It  Is  next  contended  that  the  court 
In  an  Instruction  disparaged  the  defense  of 
SUM  relied  on  by  the  defftndant  A  read- 
ing of  the  instruction  glvm  creates  the  con- 
tzary  In^jresalrai,  Inasmodb  m  the  court  told 
the  Jury  that  the  deftnae  of  allU  is  as  prop- 
er and  legitimate  as  any  other  defense,  and 
is  not  to  be  disparaged  or  Tiewed  with  snspl- 
dm.  Again,  after  stating  that  an  alibi,  If 
wored,  oraistltntea  a  complete  defense  and 
ffitltleB  the  defendant  to  an  acquittal,  the  Ju- 
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ry  was  told  that  the  defense  la  recognized  in 
law  SB  one  easily  manufactured,  and  that  It 
is  the  duty  of  liie  Jury  to  examine  the  evi- 
dence with  care  and  caution  on  this  as  on 
every  other  phase  of  the  case,  and  to  give 
this  defense  such  weight  and  credit  under  all 
the  evidence  as  it  would  seem  entitled  to  re- 
ceive. It  is  against  this  language  that  com- 
plaint is  lodged. 

We  have  no  occasion  under  the  facts  of 
this  case  to  condemn  this  instruction.  It 
correctly  states  the  legal  proposition  In- 
volved. See  State  v.  Blunt,  50  Iowa,  468. 18 
N.  W.  427;  State  v.  Oartwrlght.  188  Iowa, 
579,  174  N.  "W.  586. 

[4]  3.  It  la  further  claimed  that  the  court 
d^rlred  the  defendant  of  his  right  to  prove 
that  the  crime  duu^^  was  In  tact  commit- 
ted by  anotfa^  pers<m.  A  suflSdent  answet 
to  this  contratloa  Is  ttmt  the  eridenoe  in- 
troduced and  offered  does  not  evm  tend  to 
establish  that  anoth^  person  committed  the 
crini& 

It  appears  tiiat  some  person  unknown  to 
the  proprietor  of  the  store  from  which  the 
goods  were  stolen  was  in  the  store  <m  the 
day  that  the  larceny  was  committed.  Who 
the  stranger  was  or  where  he  w«tt  are  un- 
known facts.  The  evidence  whldi  the  de- 
fendant offered  tended  to  show  that  the  tick- 
et agent  at  Osceola  sold  a  train  ticket  to 
some  one  leaving  on  No.  5,  and  that  the  tick- 
et purchaser  was  not  the  defendant  It  is 
clearly  Immaterial  and  incompetent  to  prove 
that  some  imknown  person  or  persons  pur- 
chased tickets  about  the  time  In  question. 
When  proof  Is  offered  tending  to  incriminate 
another  in  a  crime  charged  against  the  de- 
fendant, it  mupt  be  confined  to  substttntlve 
and  aubstantlTe  facts,  and  the  evldoiee  of- 
fered must  be  limited  to  sudi  &ctB  as  are 
Inconsistent  with  defendant's  guilt  It  must 
do  something  more  than  to  create  a  mere 
suspicion  that  another  committed  the  act,  or, 
as  said  in  one  case,  "to  raise  a  ccmjectural 
Inference."  Horn  v.  State,  12  Wyo.  80,  73 
Pac  705;  State  v.  Moon,  20  Idaho,  202.  117 
Pac.  757,  Ann.  Gas.  1913A,  724;  Irvin  v. 
State,  11  Okl.  Cr.  801, 146  Pac.  453. 

[6]  It  is  not  proper  for  a  trial  court  to 
open  a  door  for  the  admissiw  (tf  eridmce 
that  has  no  direct  or  logical  bearing  on  the 
real  issue  involved — the  guilt  or  innocence  of 
the  defendant  on  trlaL  State  v.  OulUver,  163 
Iowa.  123.  142  N.  W.  94& 

We  find  no  error  In  the  record  of  ttUs  case, 
and  therefore  the  Judgment  entemd  by  tlie 
.trial  court  is  affirmed. 

STEVBNS.  O.  J.,  and  WEAVER  and 
PBBSTON,  J  J.,  concur. 
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KEY8ER  V.  KEYSER.   (N*.  34548.) 

(Sopreme  Court  ol  Iowa.  Feb.  14,  1922.) 

pivorcfl  ^=5245(2)— Moderate  decreaie  of  de- 
fendant's earnlngt  a  poeelble  ctaaaoe  In  sit- 
uatloa  presumably  oMteaplatad  when  ali- 
mony awarded. 

Wh«re,  at  the  time  divorce  was  granted, 
defendant  was  earning  $180  per  month,  and  b7 
the  decree  the  wife  waa  awarded  the  custody 
of  four  minor  children  and  f7&  per  month,  re- 
duction of  the  award,  six  months  thereafter,  to 
$60  per  month,  on  ahowing  that  defendant  was 
earning  $160  per  month,  A«Id  error,  for,  un^ 
der  Code,  S  3180,  it  is  onlj  when  there  haa  been 
a  anbstantiol  change  in  the  conditions  of  the 
partiea  that  a  modtfication  should  be  made,  and 
the  award  ahoold  not  be  adjasted  upward  or 
downward  with  each  fluctuation  in  the  eondl- 
tUtna  of  the  parties,  but  should  atand,  unless  its 
enforcement  will  be  attended  by  positive  wrong 
or  Injustice  under  changed  conditions. 

ApiKal  from  District  Court,  Woodbnry 
Oounty;  C.  G.  Hamilton,  Judge. 

ApSfeal  from  an  api^catloa  modifying  a 
decree  of  alimony.  Eeversed. 

^aglestad  &  PIzey,  of  Sioux  City,  for  ap- 
pellant. 

rATILLE,  J.  On  Harcb  11,  1921.  the  ap- 
pelant obtained  a  decree  of  divorce  from  the 
appellee,  and  was  awarded  the  custody  of 
the  four  minor  children  of  said  parties.  By 
said  decree  it  was  ordered  that  the  app^ee 
pay  to  the  appellant  the  sum  of  $75  per 
month  for  the  support  of  said  minor  chil- 
dren. The  award  as  to  alimony  was  made 
In  pursuance  of  a  stiinilation  between  the 
parties,  which  was  approved  by  the  court  and 
entered  in  the  decree.  On  Septnnber  9, 1921, 
the  appellee  presented  his  application  for  a 
modification  of  the  said  award  of  alimony 
and  prayed  a  reduction  of  the  same,  and,  on 
hearing,  the  court  reduced  said  award  from 
$75  per  month  to  $60  per  month.  The  de- 
fendant ai^als,  claiming  that  said  reduc- 
tion was  erroneous.  We  are  required  to  re- 
view the  case  de  novo. 

Code.  I  S180,  provides  as  follows: 

"When  a  divorce  is  decreed,  the  court  may 
make  such  order  in  relation  to  the  children, 
property,  parties,  and  the  maintenance  of  the 
parties  as  shall  be  right.  Subsequent  changes 
may  be  made  by  it  in  theae  respects,  when  dr- 
cumatanees  render  them  ezpedimt" 

Itae  apxOlcation  in  the  Instant  case  is 
made  under  this  section;  the  claim  being 
that  the  drdunstances  disclosed  at  the  time 
of  the  trial  render  a  change  In  the  amount 
of  alimony  expedient  While  the  statute  con- 
templates that  changes  may  be  made  In  an 
award  of  alimony  after  a  final  decree  has 
been  entered.  It  is  only  when  there  has  been 


a  substantial  change  In  the  conditions  of  the 
parties  that  a  modificatlott  should  be  made. 
An  award  of  alimony  entered  in  a  final  de- 
cree Is  not  to  be  regarded  as  a  variable  sum, 
to  be  adjusted  either  upward  or  downward 
with  each  fluctuating  change  in  the  condi- 
tions of  the  respective  parties.  Such  a  de- 
cree Is  entered  at  the  time,  with  a  view  to 
reasonable  and  ordinary  changes  that  may 
likely  occur  in  the  relation  o£  the  parties. 
At  the  time  sudi  an  award  is  made  In  a  final 
decree,  the  court  should  take  into  considera- 
tion all  of  the  facts  and  drcomstances  sur- 
rounding the  parties  at  the  time,  and  also  the 
reasonable  prospects  r^rdlng  their  future 
condition,  and  make  such  an  award  as  will 
fairly  and  reasonably  be  right  and  proper 
under  all  of  the  circumstances.  When  this 
is  done,  such  decree  Is  coDCluslve  and  should 
not  be  disturbed,  unless  it  Is  made  to  appear 
that  the  enforcement  of  the  decree  will  be 
attended  by  positive  wrong  or  injustice  un- 
der changed  <j|pdltlon8.  This  is  the  well- 
established  and  recognized  rule  of  Oils  court. 
In  Crockett  v.  Crockett.  132  loira,  388, 106  N. 
W.  044,  we  said : 

"And  in  the  light  of  the  statute,  and  giving 
construction  thereto,  we  have  held  repeatedly 
that  a  decree  fixing  custody  or  awarding  ali- 
mony, etc.,  is  conclusive,  unless  it  shall  be  made 
to  appear  that  by  reaaon  of  some  change  of  dr- 
comatances  or  condition  not  known  to,  or  with- 
in the  contemplation  of  the  coort  an  enforce- 
ment of  its  decree  win  be  attended  by  positlv* 
wrong  or  iniustice.  BIythe  r.  Blythe,  25  Iowa, 
266;  ^de  v.  Wilde,  56  Iowa,  319;  White  T. 
White,  75  Iowa,  218;  Beid  v.  Beid,  74  Iowa, 
685;  Fergnaon  v.  Fei^uson,  111  Iowa.  158.** 

In  Klnn^  v.  Khiney,  ISO  Iowa,  229,  128 
N.  W.  826,  we  said : 

"To  Justify  the  court  In  mo^ylng  the  decree 
by  subsequent  judgment  or  order,  it  la  the 
established  law  of  this  atate  that  some  material 
change  must  be  shown  in  the  circumstances  of 
the  parties,  financially  or  otherwise,  making  it 
equitable  that  other  and  different  teinns  should 
be  imposed." 

The  evidence  in  the  ease  discloses  that  at 
the  time  of  the  entry  of  the  decree  at 
vorce  and  at  the  time  of  this  apiUcatlon  the 
appellee  was  oniAoyed  1^  the  Sioax  Olty 
Service  Company.  Vb»  testimony  in  regard 
to  his  earnings  and  his  average  expenses 
is  amnewliat  tat  conflict  bat  It  ajipeara  from 
the  erldence  that  at  the  time  of  the  oitxy 
of  the  original  decree  he  was  earning  approx- 
imate $180  per  menth  and  at  the  time  of 
the  entry  of  the  onl«  of  modification  he  was 
earning  approximatdy  $160  per  month.  The 
decree  of  divorce  awarded  tbt  cnatody  of 
the  four  minw  children  to  Uie  appellant,  and 
decreed  an  award  of  976  per  month  alimaiy 
for  the  support  oi  said  ddldroL  The  ages 
of  said  dilldrCT  do  not  appear  In  Che  record, 
but  we  gather  thmetram  that  tbey  are  of  tesir 
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der  years  and  hare  no  earning  capacity.  The 
appelant,  since  the  entry  of  said  decree,  Is 
earning  a  small  amount  of  mon^y  per  weA 
by  beting  a  boarder. 

Thirteen  days  after  the  entry  of  the  de- 
cree the  appdiee  remarried.  It  is  the  ap- 
pellee's contention  that  he  cannot  aapport 
himself  and  pay  his  reasonable  expenses  If 
he  i«  compelled  to  pay  $75  alimony  per  month 
and  hare  only  $85  i>er  month  for  bis  own 
use.  We  are  of  the  opinion  that  the  decrease 
in  the  earnings  of  tbe  appellee  six  months 
after  the  entry  of  the  decree  was  not  such  a 
substantial  change  In  the  situation  of  the 
parties  as  can  be  said  not  to  have  been  with- 
in the  cont^platlon  of  the  court  at  the  time 
the  decree  was  «itered  and  as  causes  said 
original  decree  to  work  a  positive  Injustice 
or  wrong.  It  may  be  that  to  pay  the  original 
award  of  alimony  will  require  rigid  econo- 
my and  self-denial  on  tbe  part  of  the  VLppel- 
lee,  and  It  is  doubtless  equally  true  that  for 
tbe  appellant  to  provide  all  of  the  necessities 
for  four  minor  children  out  of  an  Income  of 
975  per  month  will  also  call  for  the  exercise 
of  care  and  economy  on  her  part. 

Wo  think  the  lowor  court  was  in  wror  in 
entering  a  modlflcatlon  of  this  decree  upon 
the  showing  mad& 

The  application  for  modiflcatlcm  of  tbe  orig- 
inal decree  Should  be  denied,  and  the  ac- 
tion of  tbe  lower  court  ts  therefore  reversed. 


STCTX378,  G.  X, 
THUB,  JJ.,  concur. 


and  EVANS  and  AH- 


UNION  PETROLEUM  CO.  V.  INDIAN  PE- 
TROLEUM CO.  (CHERRY,  Coanty  Treat- 
■rer.  latBrveaer).    (No.  34t76.) 

(Supreme  Court  of  Iowa.    Feb.  7,  1922.) 

1.  Taxatloa  4=allO  AlSHl— t  aoaiwt  aer- 
•tatlte  owapaay  oa  Mnla  of  oapttal  steek 
valid. 

A  tax  against  a  mercantile  eompai^  is  to  be 
assessed  under  Oode,  f  1318.  «i  Its  mercban- 
diie;  and  an  assessment  against  it  based  on  the 
value  of  its  capital  stock,  tbe  baslB,  under  sec- 
tion 1S23,  of  asBeB8m«nt  against  stockholders, 
Is  invaUd. 

2.  Reortvors  •s»IS3-N«t  llafela  fer  lavalM  tax 
assessed  agalMt  eorparatloa  aftar  appolat- 
Msat. 

-  Neither  a  recaivar  nor  the  property  in  his 
bands  is  liable  tor  an  invalid  assessment  of  tax 
against  the  corporation  wfaidi  he  reineseats 
made  after  bis  appointment 

3.  TaxatloB  ^)»587— Void  assosasioat  opoa  to 
objeotloa  without  appeal. 

A  void  asBessment  of  tax  Is  not  snbject  to 
statutory  provisions  governing  appeal  from  a 
valid  assessment,  bat  without  appeal  it  is  open 
to  objection  when  sued  on. 


Oedar 


Appeal   from   Superior  Court  of 
Baplds;  Atb»>toD  B.  Clark,  Judg& 

Action  on  a  claim  filed  with  tba  recover 
of  tbe  defendant  company  by  the  comity 
treasurer  of  linn  county  fbr  Ukxea  assessed ' 
agidnat  the  company  for  the  year  Idlft.  Tbe 
trial  court  established  the  <4alm  and  direct- 
ed the  payment  thereof  by  the  lecelva.  De- 
fendant appeals.  Reversed. 

Barnes,  CSiamberlaln  A  Banalik,  of  Oedar 

Rapids,  for  aK>ollant. 

U.  K.  Lockwood  and  C.  L.  Taylor,  botb  of 
Cedar  Rapids,  for  appellee. 

DE  ORAFF,  J.  The  original  action  in 
this  case  Involved  the  oollectiw  of  an  ac- 
count owing  by  the  Indian  Petrolermi  Com- 
pany to  tbe  Union  Petroleum  Company.  The 
defendant  company  was  Insolvent,  and  the 
court  appointed  a  receiver,  who  took  jKnses- 
sion  of  all  assets,  sold  tbe  same,  and  a^d  fOr 
an  order  tor  the  distribution  of  the  proceeds 
among  the  creditors  of  the  company. 

The  county  treasurer,  as  intervener,  flied  a 
claim  with  the  receiver  for  taxes  assessed 
against  the  cranpany  tor  the  year  1819.  The 
receive,  answering  tbe  petition  of  Interven- 
tlfm,  denied  that  the  tax  was  a  prc^r  charge 
against  him  as  a  recover,  and  denied  gen- 
erally any  liability  for  payment  on  the  part 
of  tbe  company.  The  trial  court  determined 
that  the  claim  was  1^1  and  proper  and  di- 
rected the  receiver  to  pay  the  same. 
'  The  Indian  Petroleum  Company  is  a  mer- 
cantile corporation  engaged  in  operating  gas 
fllllng  stsdoDB  and  selliog  gasoline,  lubricat- 
ing oils,  and  automobile  accessories  in  the 
dty  of  Cedar  Bapids,  Iowa,  and  elsewhere. 
The  receiver  was  appointed  October  2,  1918, 
and  operated  the  business  of  said  company 
imtil  May  21,  191^  wheu  tbe  assets  and 
properties  of  the  company  wne  sold  under 
order  of  court 

In  tbe  early  pert  of  the  year  1919  a  blank 
form  of  corporate  statonent  was  sent  by  the. 
dty  assessor  to  the  secretary  of  the  defend- 
ant company,  who  returned  It,  signed  but  un- 
verified, showing  that  there  were  outstand- 
lnA4,021  shares  of  capital  stock  with  a  par 
vaMe  of  flO  each.  Above  the  secretary's  sig- 
nature on  said  return  were  these  words: 
"Tbls  company  la  now  in  the  hands  of  a 
receiver."  Tbe  company  was  In  fact  In- 
solvait  at  said  time,  vrltta  assets  sufficient  to 
pay  the  creditors  about  75  per  cent,  of  the 
claims  filed  with  tbe  receiver.  Tbe  city  as- 
sessor proceeded  to  assess  a  tax  against  tbe 
company  on  the  basis  of  the  capital  stock  re- 
turned; no  personal  property  being  found 
belonging  to  the  corporatim.  No  notice  of 
the  assessment  of  taxes  was  given  to  tbe 
recover,  and  the  matter  was  not  brought  to 
his  attention  until  April  or  May  in  1920.  On 
August  3,  1920,  the  county  treasurer  of  Una 
county  filed  Id  the  office  of  the  cleric  <tf  th^ 
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BuperioT  court  of  Cedar  Rapids.  In  which 
said  cause  was  pending,  a  claim  for  taxes 
for  the  year  1919  In  the  sum  of  11,171.36. 

[11  Two  primary  questions  are  presented 
by  Uils  appeal:  (1)  Was  the  assessment  as 
made  against  the  defendant  company  valid? 
(2)  If  valid,  are  the  assets  In  the  hands  of 
tbe  receiver  chargeable  for  the  payment  of 
the  taxes?  The  defendant  company  must 
be  dassifled  as  a  mercantile  corporation  and. 
is  assessable  under  section  1818  of  the  Code. 
When  the  statute  provides  a  method  tor  the 
assessment  of  property,  that  method  Is  ezcla- 
sive.  Wahkonsa  Investment  Co.  v.  City  of 
Ft  Dodge,  125  Iowa,  148,  100  N.  W.  517; 
Layman  v.  Iowa  Telephone  Co.,  123  Iowa, 
691,  99  N.  W.  205. 

The  assessment  in  the  Instant  case  was  er- 
roneously made  under  the  provisions  of  sec- 
tion 1323  of  the  Code.  This  section  contem- 
plates assessments  against  stoclcholders  and 
finds  no  application  as  a  proper  method  of 
assessment  in  the  case  at  bar.  The  Instant 
obligation  is  not  a  tax  upon  the  personal 
property  in  the  hands  of  the  receiver,  and 
does  not  purport  to  be  such.  There  Is  no 
valid  reason  why  prc^rty  in  the  hands  of  a 
receiver  should  not  be  subject  to  the  payment 
of  taxes,  but  they  must  be  assessed  In  con- 
formity to  law.  If  a  legal  assessment  is 
made,  it  is  the  duty  of  the  person  assessed 
to  present  himself  at  the  office  of  the  treas- 
urer and  pay  tbe  taxes.  Section  1403,  Code 
1897.  See  Hulscamp  v.  Albert,  60  Iowa,  421, 
15  N.  W.  264. 

[21  If  the  county  has  acquired  no  lien  for 
taxes  upon  personal  property  in  the  liands 
of  a  receiver,  pending  litigation  concerning 
the  prioirity  of  liens  already  existing  and  at- 
tached, the  county  has  no  claim  on  the  prop- 
erty or  its  proceeds  in  his  hands  for  taxes 
levied  on  the  property.  Howard  County  v. 
Strothor,  71  Iowa,  683,  33  N.  W.  238,  A 
fortiori  a  receiver  is  not  liatde  for  an  1d' 
valid  assessment  against  the  company  or  cor- 
poration he  represents  which  is  made  after 
hla  appointment. 

[S]  The  fact  that  no  appeal  was  take6 
from  the  assessment  made  is  not  fatal  to  th^ 
objections  made  by  the  receiver  to  the.' 
sessment.  A  void  assessment  is  not  subl^'t 
to  statutory  provisions  governing  on  appeal 
from  a  valid  assessment  Layman  v.  Iowa 
Telephone  Co.,  supra. 

We  will  view  for  a  moment  the  other  angle 
of  this  case.  It  Is  the  setGed  law  in  matters 
of  receiverships  that,  In  tbe  dlstrlbatlon  o£ 
the  assets  by  the  receiver,  debts  of  the  com- 
pany existing  at  the  time  of  the  receivership 
take  precedence  over  debts  arising  thereafter, 
8ufoje<'t  to  the  necessary  expenses  of  the  re- 
ceivership in  preserving  Its  property  or  in 
the  prosecntlcm  of  the  business  of  the  com- 
pany, If  so  authorized  by  the  court.  A  cot- 
poratlon  Is  not  dlssolTed  by  the  appointm^t 
of  a  receiver.  It  continues  to  exist  and  can 


exercise  Ita  franchise  and  discharge  its  du- 
ties, provided  these  things  can  be  done  with- 
out interfering  with  the  lawful  management 
of  the  property  by  the  receiver.  Further- 
more, it  may  be  stated  as  a  general  proposi- 
tion of  law  that  claims  which  are  unascer- 
talnable  and  on  which  no  right  of  action  ex- 
ists at  the  time  a  receiver  Is  appointed  can- 
not be  proved  against  the  assets  in  his  hands. 
84  B.  C.  L.  102 ;  People  v.  Metropolitan  Sure- 
ty Co.,  205  N.  X.  185,  88  N.  B.  412,  Ann.  Oaa. 
1913D,  1180. 

A  distinction  must  be  made  between  taxes 
on  corporation  existence  and  taxes  upon  its 
property  and  income.  As  has  been  indicat- 
ed. Code,  S  1323  et  seq.,  authorizes  the  cor- 
poration to  collect  a  tax  assessable  to  its 
stockholders  and  creates  a  lien  on  their  stocl^ 
and  a  right  to  enforcement.  With  such  a 
matter  a  receiver  has  no  concern  and  to 
which  the  receiver  could  not  have  objected. 
See  United  States  v.  Whitrldge,  231  tT.  S.  144, 
34  Sup.  Ct.  24.  58  L.  Ed.  159. 

The  1910  tax  in  question  was  levied  after 
the  appointment  of  the  receiver,  and  not  In 
conformity  to '  statutory  method.  Conse- 
quently there  was  not  a  valid  assessment 
against  either  the  receiver  or  the  corpora- 
tion. 

Wherefore  tbe  findings  ''and  judgment  of 
the  trial  court  are  reversed. 

STEVENS,  C.  J.,  and  WEAVER  and 
PRESTON,  JJ.,  concur. 


O'BRIEN  V.  PAULSEN.    (No.  34072.) 

(Supreme  Court  of  Iowa.   Feb.  7,  1922.) 

1.  Vendor  and  parehasor  4s>20S— Panhaser 
aoiliiriiiB  oqnitabia  titie  by  contract  of  sale 
■list  bear  loss  to  prenises  by  lira  whether 
la  or  eet  of  poeeeeoloa. 

A  purchaser  having  equitable  title  from 
the  day  of  contract  of  sale  of  land  must  bear 
loss  by  fire  to  the  premioea  whether  he  is  in 
or  ont  of  poaseasion. 

2.  Vendor  aid  purchaser  «=>54— Eqoltabfe  title 
held  to  pass  to  vendee. 

Where  a  contract  for  the  sale  of  real  estate 
redted  that  "tbe  party  of  tbe  first  part  has  this 
day  sold  to  the  party  of  the  aecoud  part"  the 
real  estate  in  question,  the  equitable  title 
passed  from  the  date  of  contract,  in  the  absence 
of  other  langui^e  imposiac  conditions  or  con- 
tingencies preventing  the  operation  of  the  rule 
that  the  purchaser  has  equitable  title. 

3.  Vendor  and  purchaser  €=>54— Agreement  for 
llqeldated  damaiee  held  not  to  Impose  con- 
dition preventing  passing  of  equitable  title. 

In  contract  for  the  sale  of  land,  an  agree- 
ment that  m  case  of  nonperformance  by  ei- 
ther party  liquidated  damages  should  be  $1,000 
was  not  an  alternative  condition  available  as 
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a  anbatitnte  for  BODperforinaiice  or  a  limitation 
<Hi  the  rif  bta  ol  aither  of  the  parties  sacb  as  to 
prarent  tin  operation  of  the  rule  that  eqaitable 
title  paHee  at  time  of  the  contract 

4.  SpeeHto  porformaaeo  «=s»S8-^eraa«»ot  for 
liquidated  daMagea  for  breeeli  of  ooitraot  will 
Bot  prevent  eatt  for  epeoMo  perfonnaiioa. 
In  a  contract  for  the  aale  of  land,  a  clause 
that  if  either  party  sboold  refnu  to  perform, 
liquidated  damages  should  be  fl>000,  would  not 
prevent  the  purchaser  from  enforcing:  specific 
performance,  nor  did  it  give  the  vendor  the 
right  to  relievo  himself  from  specific  porform- 
UKW  jb7  paying  Uqiddated  damages. 

Appeal  from  District  Court,  Crawford 
County;  B.  G.  Albert,  Judge. 

Action  for  damages  for  a  loss  by  fire 
through  Ugbtnli^  to  buildings  located  <m  a 
farm  which  the  defendant  by  written  con- 
tract prior  to  the  fire  sold  to  the  plaintiff, 
and  which  farm  was  conveyed  by  deed  to 
plaintiff  subsequently  to  the  fire.  By  agree- 
ment oi  parties  the  ^ry  waived  and  the 
cause  tried  to  the  court.  Judgment  was  en- 
tered in  favor  of  the  defendant.  Plaintiff  ap- 
peals. Affirmed. 

Conner  &  Powers,  of  Deniaon,  for  appel- 
lant. 

Sims  ft  £ueluile,  of  Denisou,  for  appellee. 

DB  GRAFF,  J.  On  the  29th  day  of  Au- 
gust, 1916,  the  d^endant  entered  Into  a  writ- 
tea  contract  with  the  plaintiff  for  the  sale  of 
a  certain  parcel  real  estate,  "together  with 
all  tbB  aivvtenancea  thweto  belonging,"  slt- 
uated  in  Crawford  coimt7i  Iowa.  The  con< 
tract  redtea: 

"Witnesseth.  that  the  party  of  the  first  part 
has  this  day  aold  to  the  party  of  the  second 
part,  the  followlBg  deacribed  property,  to 
wit:  •  •  •  For  which  party  of  the  second 
part  agrees  to  pay  the  sum  of  $29,887.50  pay- 
able as  follows:  Cash  in  band,  five  hundred 
dollars,  receipt  whereof  is  hereby  acknowledg- 
ed. Balance  aa  follows:  |2,500  on  March  1, 
1917,  and  on  said  date  second  party  to  have  a 
deed  for  the  premises  and  give  first  party  a 
mortgage  now  on  the  land  for  99,000,  the  sec- 
ond mortgage  to  run  aiz  years  and  draw  inter- 
•at  at  tile  rate  irf  6  per  cent." 

After  the  execution  of  this  contract  and 
before  the  date  fixed  (March  1,  1917)  for  the 
delivery  of  possession  and  deed,  the  barns, 
cattle  sheds,  and  corncriba  were  destroyed 
by  lightning.  The  vendor  defendant  was  seis- 
ed in  fee-simple  title  of  the  real  estate,  and 
at  the  defined  time  under  the  contract  exe- 
cuted a  deed  and  delivered  possession  of  the 
premises  to  the  vmdee.  The  TOidee  accepted 
the  deed  and  entered  into  possession,  but  re- 
Aiaed  to  surrender  the  written  contract, 
datming  that  the  vendor  was  liable  to  him 
In  damages  for  the  value  of  the  property  de- 
stroyed by  fire. 


This  appeal  presents  but  one  questlm: 
Must  the  purchaser  bear  the  loea,  and  may 
he  be  required  to  complete  the  purchase  and 
pay  the  agreed  price  In  case  of  the  accidental 
destruction  of  buildings  under  a  contract  of 
sale,  when  the  contract  Is  silent  on  the  sub- 
ject? Other  questions  subsidiary  to  this  pri- 
mary question  suggest  themselves  under  the 
facts  of  the  instant  case.  Was  there  a  com- 
pleted contract  of  sale  prior  to  the  loss  of  the 
butldlngs?  Who  was  the  owner  of  the  prem- 
ises at  the  time  of  the  loss?  Was  the  con- 
tract mutually  obligatory?  Could  either  of 
the  contracting  parties  upon  the  failure  of  the 
other  enforce  It  by  an  action  in  specific  per- 
formance? 

[1  ]  If  the  vendee  is  the  equitable  owner  of 
the  estate  from  the  date  of  the  contract  of 
sale,  then  he  must  sustain  the  loss.  If  the 
value  of  the  estate  Is  diminished  between 
the  time  of  the  agreement  and  the  convey- 
ance. This  iB  the  Euf^ish  rule.  Paine  y. 
Meller,  6  Yea.  840.  In  that  case  Lord  Eldon 
said: 

"For  If  the  party  by  the  contract  has  become 
In  equity  the  owner  of  the  premises,  they  are 
hi«  to  all  intents  and  purposes.  They  are  vend- 
ible ns  his,  chargeable  aa  bis,  capable  of  being 
incumbered  aa  his;  they  may  be  devised  as 
bis;  and  they  would  descend  to  bis  heirs." 

This  is  the  Iowa  rule.  In  re  Estate  of  Mil- 
ler, 142  Iowa,  563,  119  N.  W.  977;  Davidson 
V.  nawkeye  Ins.  Co.,  71  Iowa,  532,  32  N.  W. 
514,  60  Am.  Bep.  818.  The  numerical  weight 
of  authority  supports  this  view,  and  It  Is 
affirmed  that  though  the  possession  was  not 
to  be  delivered  to  the  purchaser  until  a  fu- 
ture day,  and  prior  to  such  time  a  loss  oc- 
curs, it  Is  the  nature  of  the  purchaser's  equi- 
table title  that  casts  the  burden  of  the  loss 
on  him  and  not  the  fact  of  possession.  Brew- 
er V.  Herbert.  80  Md.  SOI,  96  Am.  Dec  5S2 ; 
Williams  V.  LiUey,  67  Conn.  50,  34  AtL  765, 
37  li.  R.  A.  150;  Taylor  v.  Porter,  1  Dana 
(Ky.)  421,  25  Am.  Dea  155;  Cropper  v. 
Brown,  76  N.  J.  Eq.  406,  74  Atl.  987,  139  Am. 
St.  Rep.  770;  Fonts  v.  Foudray,  31  Okl. 
221,  120  Pac  960.  38  li.  R.  A  (N.  S.)  261, 
Ann.  Cas.  1913E,  301;  People's  St  R.  Co.  v. 
Spencer,  156  Fa.  85,  27  Ati.  113,  86  Am.  St. 
Kep.  22 ;  McGlnley  v.  Forrest  (Neb.)  186  N. 
W.  74. 

A  fortiori  this  is  true  where  the  purchaser 
takes  possession  prior  to  the  loss.  Sewell  v. 
Underbill.  197  N.  T.  168,  00  N.  E.  430,  27  L. 
K.  A.  (N.  S.)  233,  134  Am.  St  Rep.  863,  18 
Ann.  Cas.  795 ;  Bautz  v.  Kuhworth,  1  Mont 
1.33,  25  Am.  Rep.  737.  There  are  cases  to 
the  contrary,  but  the  courts,  adopting  a  dlf- 
fer^t  rule,  predicate  the  theory  oa  the 
ground  of  a  partial  failure  of  consideration, 
or  do  not  recognize  in  Its  entirety  the  equi- 
table doctrine  heretofore  stated.  See  Gould 
T.  Murch,  70  Me.  288,  85  Am.  Rep.  82S;  Phln- 


sFor  othvr  easM  lee  same  topla  and  KKT-NUHBER  la  all  Kty-NnmbsraA  Dlgasts  and  InOsMt 


Digitized  by 


Google 


442 


186  NOBTHWBSTERK  BEPOBTSB 


(Iowa 


izy  V.  Guernsey,  111  Qa.  346,  86  S.  E.  796, 
60  L.  a  A.  680,  78  Am.  St  Bep.  207;  ,Hn- 
Kuenln  t.  Oourtnay,  21  S.  O.  403,  68  Am.  Sep. 
688;  Wella  v.  Calnan,  107  Masa.  514.  9  Am. 
Bep.  66;  Hawkea  t,  Kehoe,  193  Maaa.  419, 
79  N.  E.  766,  10  Lw  B.  A.  (N.  S.)  126, 0  Ann. 
Caa.  1053. 

[2-4]  The  appHcation  of  tbe  majority  mle 
requlrea  that  tbe  contract  of  sale  shall  have 
no  conditions  or  contingendea  therein  that 
would  render  It  unenforceable.  The  essen- 
tial feature  of  tbe  equitable  title  la  that  ei- 
ther party  may  appeal  to  equity  for  conftrma- 
tion  and  enforcement.  There  mnst  result  an 
equitable  conTerslon  of  tbe  land  and  purchase 
money.  The  rule  does  not  contemplate  a 
mere  option  whlcb  Is  still  pending  and  unde* 
termlned.  The  vendee  must  be  in  a  posltiw 
onder  the  contract  that  he  secures  the  en- 
tire benefit  of  a  rise  in  the  value  of  the 
land  and  of  all  subsequent  Improrementa 
thereon,  and  If  there  should  be  a  diminution 
in  value  the  vendor  has  a  lessened  security. 
The  instant  contract  recites  that  "the  party 
of  tbe  first  part  has  this  day  sold  to  the 
party  of  the  second  part"  the  real  estate  In 
question.  These  are  words  of  present  assur- 
ance, and  afford  the  presumption,  although 
not  conclusive,  that  an  executed  conveyance 
was  Intended.  These  words  Import  a  bind- 
ing contract,  [then  executed  and  consum- 
mated. By  this  language  the  title  In  equity 
passes  from  the  date  of  contract,  unless  there 
Is  other  language  Imposing  condltt<ms  or  con- 
tli^endes  which  would  prevent  the  operation 
of  the  mle. 

Appellant  does  not  contend  for  any  condi- 
tion or  circumstance  exc^t  the  words  which 
relate  to  liquidated  damages  In  the  event  of 
a  nonfulfillment  of  the  terms  of  the  contract 
This  provision  reads: 

Is  mutually  agreed  that  the  time  la  an  es- 
sential element  in  this  contract  and  It  Is  further 
agreed  that  in  case  either  of  the  parties  here- 
to should  fail  to  perform  the  Btlpulationa  of 
this  contract,  or  any  part  o(  the  same,  Bbell 
pay  the  other  party  to-tUs  contract,  the  sum 
of  $1,000  as  damages  for  nonfulfillment  of  the 
contract." 

This  is  not  an  alternative  condition  avail- 
able as  a  substitute  for  nonperformanoe.  Nor 
la  it  a  limitation  on  the  rights  of  either  of 
the  parties.  This  dause  would  not  prevent 
the  defendant  from  enforcing  bis  right  to 
specific  performance,  nor  does  it  convert  tbe 
contract  lntx>  a  mere  option,  glvtnc  to  the 


obligor  the  right  to  relieve  himself  from  the 
dnty  of  spedfle  performance  by  paying  tbe 
liquidated  damages.  Either  could  have  nmln- 
tained  an  action  at  law  to  recover  the  stipu- 
lated damages  In  case  of  a  bnadi  on  the 
part  of  the  other  party,  bat  he  was  not  bound 
to  adopt  that  remedy.  Kettering  t.  EastUuft, 
150  Iowa,  498, 107  K  W.  177.  8  Ann.  Caa.  367, 
Is  controlling  on  this  proposition. 

The  declBi(ms  ^led  upon  by  appellant  may 
be  differentiated  from  the  case  at  bar.  In 
Nonngesaer  t.  Hart,  122  Iowa,  6^,  9S  N.  W. 
005,  a  condition  waa  recited  that  the  title 
passed  only  In  tbe  event  that  tbe  purchaser 
made  certain  payments.  In  Swanlc  t.  Insur- 
ance Co.,  126  Iowa,  648,  102  N.  W.  420  tbe 
contract  was  conditioned  upon  the  purchaser 
Iwing  able  to  negotiate  a  loan  for  a  certain 
amount  In  Sheeby  v.  Scott,  128  Iowa.  551. 
104  N.  W.  1139,  4  L.  E.  A.  CN.  S.)  865,  the 
down  luyment  was  to  be  forfeited  In  case  the 
purchaser  did  not  complete  the  purchase.  In 
Mohr  V.  Joslln.  162  Iowa.  35,  142  N.  W.  981, 
there  remained  a  condition  for  performance 
after  depositing  the  deed  In  escrow. 

No  condition  appears  In  tbe  instant  con- 
tract, and,  as  we  have  seen,  the  passing  of 
the  title  in  equity  Is  not  dependent  upon  a 
conveyance,  nor  the  payment  of  the  purchase 
money  or  any  part  thereof,  nor  Is  possession 
or  delivery  of  possesslwi  a  necessary  Inddent 
Hie  vendee  had  an  insurable  Interest  uid  it 
was  his  duty  to  protect  that  Interest  The 
loss  was  not  the  result  of  the  n^Ugence  of 
tbe  vendor,  but  was  caused  by  an  act  of  God. 
Had  possession  been  In  the  vendee,  or  bad 
the  deed  been  executed,  the  identical  loss 
would  have  occurred  to  the  vendee.  Looking 
to  the  contract  itself,  it  la  clear  from  the 
language  used  that  the  intent  of  the  parties 
was  that  equitable  title  and  Interest  should 
pass  from  tbe  date  of  Its  execution.  Its  - 
terms  are  too  positive  and  explicit  to  admit 
of  doubt 

Other  points  noted  In  brief  and  argument 
are  unavailing  and  not  controlling.  Holding 
as  we  do  that  the  right  of  recovery  does  not 
exist  under  tbe  terms  of  tbe  contract  It  Is 
Immaterial  whether  or  not  the  act  of  tbe 
vendee  In  accepting  deed  and  pooooadon  con- 
stltuf^d  a  waiver  of  his  claim  for  damages. 
The  Judgment  entered  by  the  trial  court  Is 
afOrmed. 

STBTBNS,  O.  X,  and  WBATBR  and  PBBS- 
TON,  JJ.,  ccmcur. 
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DUNTZ  V.  AMES  CEMETERY  ASS'N  at  al. 
(Na.  84218.) 

(Sapruu  Court  of  Iowa.    Feb.  7,  1922.) 

t.  Caiaatailaa  «s»4— City  mty  parchaaa  lotf 
far  eanatary. 

Under  Code,  H  607  and  880,  a  baa 
power  to  pnrduiBe  landa  for  cemetery  porpoa- 
ea  and  to  maintain  cemeteries.  ^ 

2.  Muaiolpai  carporatloaa  «=3243— MaaMp^ 
eorparatlaa  may  eaatraet  ty  paral  thraaih 
agaata. 

Htmicipal  eorporationa  nay  contract  by 
parol  throach  their  egtnts. 

3.  Maaloipai  aarparatlaoa  ^224— Eqalty  will 
aaforea  pqraiaat  far  laad  If  parehaea  was  aat 
attra  viraa,  althoaih  a  alight  IrrapalarHy  ax- 
Ma,  wlMi«  tba  ally  haa  raoalvad  hbaaAta. 

Where  nnder  a  contract  for  land  to  ba 
need  for  a  cemetery,  whlcb  was  not  ultra  Tlraa* 
althousb  the  transfer  was  irrecnlar,  a  had 
received  the  land  and  had  entered  into  contn^ 
of  it,  equity  will  require,  independently  of  an 
express  contract,  thst  the  cit;  do  justice,  and 
will  impose  an  obligation  upon  the  dty  in  re- 
quiring It  to  pay  the  portion  of  tlia  pnrchase 
price  unpaid  by  ita  grantor. 

4.  VeBdor  aad  purofaaaor  «s>224— Graatea  aa- 
der  qnitolaJn  deed  takaa  tsbject  to  equities 
agalast  land  for  payaiaat  of  purabasa  prioa 
dna  by  graator. 

Where  a  dty  took  land  by  quitdsim  deed 
for  cemetery  purposes,  it  took  sabject  to  the 
eqalties  existing  against  the  land  to  secure  pay- 
ment of  the  remainder  of  the  price  owed  by  the 
grantor,  ainca  a  grantea  under  a  quitdaim  dead 
ia  ecmcltialTely  presumed  to  have  knowledge  of 
all  prior  equities,  and  takes  subject  thereto. 

0.  Vea^aad  paroliasar  «s»2l4(l)— aaltelalai 
dead  of  purohasar  la  posaasaloa  with  right  to 
a  deed  oa  payaioat  of  price,  oaavayed  right 
ta  raoalva  dead  to  hit  traasferee. 
Where  a  purchaser  was  in  possesaion  of 
land  with  a  right  to  a  deed  deposited  in  es- 
crow on  the  payment  of  the  remainder  of  the 
porcbase  price,  bis  qnftdaim  deed  to  the  land 
conveyed  to  hia  transferee  the  right  to  receive' 
tba  dead  npon  tba  paymant  of  tba  ptndiaaa 
money. 

6.  Vendar  and  parohasar  «=9S4— vniara  tha 
partfcasar  haa  parforaiad  all  oMIgaUam,  ha 
was  tba'  owaar  !■  aqalty. 

Where  cemetery  association  had  bought 
land  and  1&  accordance  with  its  contract  bad 
paid  part  of  the  purdiase  price  and  had  agreed 
to  pay  Uie  rest  before  a  certain  day,  in  pur- 
suance of  which  the  deed  was  deposited  in  es- 
crow,  the  assodation  in  equi^  was  the  owner 
of  the  property. 

7.  Vendor  and  purchaser  ^2l4(6)^raataa 
af  purohasar  by  qultolalai  deed  may  enforoa 
tha  liability  of  vendor,  aad  oa  assuming  haaa- 
flts  nndar  tha  deed  Is  llabla  to  tha  vandar  aa- 
dar  ortglaal  contract.  - 

Where  a  purchaser  in  possesBion  of  land  on- 
dar  a  contract  to  purchase  and  entitled  to  a 
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deed  deposited  In  escrow  on  the  payment  of  the 
remainder  of  the  price  conveyed  by  quitdaim 
deed,  hia  grantee  gained  power  to  enforce  the 
liability  of  the  vendor  named  in  the  contract, 
and  the  ralationa  became  mutually  obUgatory, 
80  that,  when  the  grantea  bad  rectived  the  land 
and  benefits  ther^rom  under  the  tranaaetion, 
it  assumed  Uab&i^  thereunder,  and  became 
bound  by  tha  burdana  incidental  to  the  con- 
tracta  involved. 

Appeal  from  District  Court,  Story  Coun- 
ty; E.  U.  McCaU,  Judge. 

■  Action  in  equity  for  judgmoit:  for  an  un- 
paid balance  of  the  purdiaBe  price  on  a  land 
contract,  and  for  decree  of  foreclosure  on 
said  contract  The  trial  couit  found  in  favor 
of  the  plaintiff,  and  Oie  defendant  ^ty  of 
Ames  appeals.  Affirmed. 

John  X.  I4ike,  of  Ames,  toi  appellant 
Lea  ft  Oarfidd,  of  Ames,  for  appellee. 

DB  GBAFF,  J.  The  defendant  Amea  Cem- 
etery Association  is  a  corporation  organ- 
ized not  for  pecuniary  jtroflt  It  maintained 
and  operated  a  cemetery  in  the  dty  of  Amea, 
Iowa.  On  August  27,  1914,  the  assodatioa 
entered  Into  a  wrlttoi  contract  wltb  G.  A 
I>unta  to  purdiase  from  him  for  cemetery 
purposes  a  certain  tract  of  land  adjoining 
the  old  conetery  for  the  sum  of  $2,000.  It 
paid  to  Duntz  ^SOO  on  the  execution  of  the 
contract,  and  agreed  to  pay  the  balance  with 
Interest  at  6  per  cent  on  or  before  the  1st 
day  of  September,  1919.  The  cemetery  as- 
sociation thereafter  sold  and  conveyed  all  of 
its  property  including  its  equity  in  said  lot 
to  th^  ci^  €t  Amea,  and  in  coosldwation 
thereof  as  la  aUeged  In  ptatotHTa  petition 
the  said  assumed  and  agreed  to  pay  all 
debts  and  obllgationa  of  the  cemetery  asso- 
dation. The  Dnntx  contnct  provided  for 
the  execution  of  a  warranty  deed  to  the  land, 
and  that  the  same  should  be  deposited  In  es- 
crow In  the  tTnlon  National  Bank,  together 
with  Oie  abatract  of  title.  This  was  Haae. 
In  the  summer  of  1916  the  assodatioa  enter- 
ed Into  negotiations  with  the  dty  at  Ames 
looking  to  the  transfer  of  all  the  property 
and  assets  of  t3ie  assodatton  to  aaid  dty. 
The  initial  meetbig  was  held  In  the  dty 
coundl  diambers  between  the  dlrectora  of 
the  cemetery  assodation  and  h  conunittee  of 
the  dty  council  whfdi  had  the  matter  In 
charge.  Theae  preliminaries  were  prompted 
on  b^alf  of  the  assodation'  by  reason  of 
the  death  of  several  of  its  directors,  and  for 
the  further  reason  that  the  assodation  fdt 
that  its  purposes  and  objects  would  be  better 
served  through  dty  management  The  pres- 
ident of  the  association  testlfled: 

'The  talk  (with  the  committee)  was  that  if 
the  cemetery  association  would  turn  over  all 
their  property  to  the  dty  and  have  them  do 
the  work  that  the  cemetery  association  bad 
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been  doing,  tnd  keep  the  records  In  the  dtj 
clerk's  office  where  we  could  hare  good  rec- 
ords which  we  hadn't  had,  It  would  be  a  great 
benefit  to  the  commnnitr.  *  *  *  We  had 
this  committee  meeting  tor  the  purpose  of  see- 
ing if  we  could  not  arrange  to  make  this  trans- 
fer at  this  time.  We  beUeved  that  our  affairs 
were  in  such  a  condition  that  would  warrant 
the  citj  in  taking  over  tUa  property  and  car- 
rying all  the  work  as  a  city  department." 

He  further  testified  that  all  the  property 
was  moitioned,  the  obligations  were  discuss- 
ed, and  "It  was  all  understood  and  referred 
to,  and  ttie  committee  was  advised  aS  the 
amount  that  was  still  due  on  the  new  ceme- 
tery." 

The  mhiutes  of  the  directors  show  flie  fol- 
lowing: 

"Moved  attd  seconded  that  in  consideration  of 
the  city  of  Ames,  Iowa,  agreeing  to  maintain 
a  cemetery,  the  Ames  Cemetery  Association 
hereby  authorises  its  president  and  secretar? 
to  qaitdaim  deed  to  the  dly.ot  Ames  all  their 
rights  and  interest  to  unsold  lots  in  the  present 
cemetery,  including  lot  1,  block  8,  Ives'  addi- 
tion to  Ames,  Iowa." 

The  latter  descriptlMi  was  the  Duntz  lot 
Deeds  were  executed  by  the  proper  officers 
of  the  association  transferring  title  to  the 
dty  of  all  real  estate  then  owned  by  the  as- 
sociation. At  a  meeting  of  the  dty  council 
of  Amea  on  July  17,  101^  it  was  moved  and 
carried  that— 

"It  is  the  sentiment  of  Oila  council  to  act 
favorably  in  the  matter  of  the  dtr  taking  over 
the  cemetery  when  the  cemetery  assodation 
takes  the  pri^lMr  steps  to  convey  the  aame  to 
the  dty."  .» 

No  formal  ordinance  or  resolution  was 
passed  by  the  coundL  The  subject  had  been 
previously  discussed  and  acted  upon  by  tbe 
council  prior  to  this  time  by  the  appointment 
of  a  committee  to  investigate,  and  by  a  ref- 
erence of  the  matter  at  one  meeting  to  the 
public  building  and  park  committee  for  re- 
port as  to  the  advisability  of  taking  over  tlie 
cemetery.  Two  deeds  were  executed  and  de- 
livered to  the  dty.  One  a  warranty  deed 
conveying  the  land  known  as  tbe  old  ceme- 
tery,  and  the  other  a  quitclaim  deed  convey- 
ing what  Is  called  tbe  new  conetery  or  ttie 
Duntz  lot,  Tii»  warranty  deed  contains  tills 
language: 

**In  eondderation  of  the  amn  of  agreeing  to 
maintain  the  aame,  which  shall  indnde  both  old 
and  new  cemeteries,  as  agreed  by  the  dty  of 
Ames." 

The  association  transferred  all  of  Its  prop- 
erty, both  real  and  personal,  to  the  dty  of 
Ames.  The  deeds  in  question  were  delivered 
to  the  dty  clerk  and  accepted  by  him.  The 
clerk  testified  that  the  matter  was  pending 
in  the  coundl  at  the  time  the  deeds  were  de- 
livered, which  was  shortly  after  the  favor- 
able action  by  the  coundl  heretofore  men- 


tioned. After  the  acceptance  ot  the  deeds 
the  new  cemetery  was  rented,  lots  were  sold 
In  the  old  cemetery  and  moneys  collected  on 
the  sale  and  rentals  of  the  land,  ^e  dty 
coundl  also  through  a  committee  att^npted 
to  sdl  or  exchange  the  Duntz  lot  for  other 
real  estate  lying  to  the  north  of  the  ceme- 
tery. The  dty  also  cmstructed  special  Im- 
provements around  the  Duntz  lot  by  curblogr 
guttering,  ,paving,  and  sewering,  lliese  Im- 
provements were  assessed  to  this  lot  and 
amounted  to  2%  times  the  conslderatiw  of 
the  original  contract  of  sale.  It  la  also 
shown  that  the  mayw  and  dty  derk  signed 
waivers  of  objection,  in  which  they  agreed 
to  pay  the  assessments,  and  this  fact  was 
brought  to  the  attention  of  Qie  dty  coundL 
t  It  further  anwars  that  subsequ^tiy  ta 
the  execution  and  delivery  ot  the  deeds  to 
the  dty  of  Ames  On  coundl  duly  enacted 
and  published  an  ordinance  wUcfa  contain- 
ed the  rules  and  regulations  fbr  the  use  and 
maintenance  of  the  property  belonging  for- 
merly to  the  cemetery  aasodation. 

The  apiwllee  contends  In  answer  to  the 
claims  of  a]>peUant  that  tiie  decree  entered 
by  tile  trial  court  should  be  affirmed  for  tiie 
following  reasons:  0.)  ivepond^ance 
of  tbe  evidence  shows  Qiat  the  dty  of  Ames 
assumed  tbe  liability  of  the  cemetery  asso- 
dathm  to  plaintiff;  (2)  the  defendant  dty 
has  rec^ved  and  accepted  tbe  benefits  of  Its 
transactim  with  the  conetery  association, 
and  la  bound  by  Its  burdens ;  (8)  the  defend- 
ant dty  is  given  i>ower  by  statute  to  pur- 
chase land  for  cemetery  purposes,  and  can- 
not by  reason  of  all  the  drcumstances  sur- 
roimdtng  the  transaction  take  advantage  of 
any  Informality  In  its  own  proceedings;  (4) 
the  conduct  of  all  the  parties,  and  especially 
of  the  defCTdant  d^  In  accepting  deeds  to 
the  cemetery  property,  imposes  the  obliga- 
tion on  the  city  to  the  plaintiff ;  (6)  the  equi- 
ties of  the  cause  are  wltii  the  plaintiff. 

[1}  A  city  has  statutory  power  to  purchase 
bind  for  cemetery  purposes  and  to  maintain 
cemeteries.  Code,  U  697,  880.  This  propo- 
sition does  not  admit  of  debate. 

[2]  It  may  slso  be  said  that  municipal 
corporations  contract  by  parol,  tiuwagh 
their  agmtB  the  same  as  Indivldnals.  Cl^ 
of  Indianola  r.  J<mes,  29  Iowa,  2^;  Dun^ 
c<»ibe  T.  Glty  of  Fort  Dodge,  88  Iowa,  281. 

[3]  The  contract  In  the  Instant  case  is  not 
ultra  vires. .  A  dear  distinction  exists  be- 
tween ccmtracts  outside  of  the  powers  con- 
ferred upon  a  dty  and  contracts  within  the 
general  scope  of  tbe  powers  conferred,  but 
which  have  beoi  Irregularly  exerdsed.  If 
the  ccmduct  of  a  municipal  corporation 
through  its  officers  and  agents  shows  a  rat- 
ification end  the  acceptance  of  benefits.  It 
is  estopped  to  deny  liability.  There  was  no 
vital  infirmity  in  the  adoption  of  tbe  con- 
tra^ In  Question,  and  if  an  imgulorlty  did 
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exist,  it  was  mA  that  could  bare  found  a 
remedy  by  snbaequent  formal  proceedings  of 
the  council,  ^e  cemetery  association  dealt 
with  the  defendant  dty  In  good  faith,  and 
surrendered  things  of  value  for  the  beneflt  at 
satdcity.  'Xlils  being  true^  a  mere  Irregularity 
in  the  exercise  of  the  power  conferred  cannot 
be  Interposed.  ICgnlty  will  require,  Inde- 
pendently of  an  express  contract,  that  the 
defendant  city  nnder  the  circumstances  shall 
do  Justice^  and  will  Impose  an  obligation  up- 
on the  dty  in  this  respect  As  bearing  upon 
the  general  imvposltion,  see  City  of  Ida  Grore 
V.  Armory  Oo„  146  Iowa,  690, 125  N.  W.  886 ; 
Hahsen  v.  Town  of  Anthon,  187  Iowa,  51,  178 
N.  W.  039;  Marion  Water  Co.  v.  City  of 
Marion,  121  Iowa,  806,  96  N.  W.  883 ;  First 
National  Bank  t.  Goodhue,  120  Minn.  3^, 
180  N.  W.  590,  43  li.  R.  A.  (N.  S.)  84;  Rogers 
r.  City  et  Omaha.  76  Neb.  187.  107  N.  W. 
214;  Central  FttTlng  Co.  t.  Mt  Glemws,  148 
Mich.  2S»,  106  N.  W.  888. 

[4-1]  The  defendant  dty  Is  not  to  a  posi- 
tion to  claim  ttiat,  In  the  absence  of  an  ex* 
press  undertaking,  the  assignee  of  a  written 
oODtntct  la  not  held  to  have  assumed  the  ob- 
Ugatl<»u  of  the  assignor.  Trm  the  Donti 
contract  was  not  formally  asslgaed  to  the 
dty,  but  It  did  accept  a  quitdatan  deed  to  the 
land  covered  by  the  contract.  The  grantee 
under  a  qnltdalm  Is  amclushrely  {wesomed 
to  have  knowledge  of  all  prior  aQDltles,  and 
takes  snbject  fhereta  Steel  ft  Son  t.  Sioux 
Valley  Bank.  79  Iowa,  888,  44  N.  W.  564.  7 
L  R.  A.  524. 18  Am.  Bt  Rep.  870.  The  gult- 
clalm  deed  of  the  association  to  the  dty 
conveyed  sudi  rights  as  the  association  had 
In  the  land.  One  of  the  rights  was  to  re- 
c^ve  a  deed  from  the  vendor  upcot  the  pay- 
ment of  the  purchase  money.  This  right  was 
conveyed  to  the  dty  and  the  deed  and  title 
contemplated  by  the  contract  was  tendered 
to  the  dty.  The  cemetery  association  per- 
formed Its  every  obligation.  The  association 
in  equity  was  the  owner  of  this  property.  In 
re  ElBtate  of  MUler,  142  Iowa,  563,  110  N.  W. 
977;  O'Brien  v.  Paulsen,  186  N.  W.  440. 

[7]  Clearly  when  the  assodatlon  qutt- 
dalmed  to  the  dty  all  of  Its  rights  and  In- 
terefltfl  In  the  land  covered  by  the  Duntz 
contract  the  grantee  dty  beoune  dothed 
with  powor  to  enforce  the  liability  of  the 
raador  named  in  the  ctmtract,  and  the  rela- 
tions became  mutually  obligatory.  See  lAt- 
tie  Rock  Ry.  Go.  t.  Rankin.  107  Ark.  487,  U6 
B.  W.  431.  We  do  not  deem  this  objection 
on  the  part  of  appellant  as  oontrolUng,  but 
see  W^tman  v.  8poffi»d,  06  Iowa,  146,  8 
N.  W.  680;  Sennlnger  t.  Rowley,  188  Iowa, 
«17.  lie  N.  W.  686,  IS  L.  &  A.  (N.  &)  228. 

TbB  dcteidant  dty  has  recelTed  and  ac- 
cepted and  still  holds  snbsUntlBl  benedts 
under  Its  transaction  with  the  cemetery  as- 
sodatlon.   In  the  light  of  the  record  pre- 


sented Justice  and  equity  require  Qie  dty  to 
assume  the  liability  and  to  be  bound  by  the 
burdens  Inddental  to  the  contracts  involved. 
The  Judgment  entered  ,by  Oie  trial  court  Is 
therefore  affirmed. 


STEVENS,  C.  J.,  and 
PRESTON,  JJ.,  concur. 


WBAVBIR  and 


IOWA  CITY  PRODUCE  CO.  v.  BELL-40NES 
CO.  (Ne.  33990.) 

(Supreme  Coort  of  Iowa.   Feb.  14,  1022.) 

1.  Appeal  asd  error  4=»S00(3)— Reoor4  shew- 
ing HO  rellsis  oxospt  eatry  ef  Jsdgsitat.  ae 
kasis  for  eosetdenrtfss  of  qssstloa  of  bsr* 
das  of  proof. 

Where  a  ease  as  presented  by  the  record 
was  purely  a  fact  case,  and  the  record  disclos- 
es no  ruling  except  tiie  entry  of  Judgment, 
there  Is  no  basis  for  consideration  on  qnes- 
tioiiB  of  burden  of  proof. 

2.  Sales  «sil8l(l2)-Evldesoe  held  to  skow 
plalitlff  sot  respesslble  far  dasisfs  to  ear 
ef  eggs. 

In  an  action  for  tjalanee  due  on  aeeonnt  of 
a  carload  of  eggs,  where  there  was  disputed 
evidence  as  to  candling  certificates  and  It  was 
shown  that  en  ronte  the  car  had  been  opened 
and  other  cases  added  by  defendant's  repre- 
sentative, and  the  cases  transferred  to  anoth- 
er ear  on  the  wi^,  srtival  in  a  damaged  con- 
dition could  not  be  charged  to  idalntiff. 

Appeal  from  District  Court,  Soott  County ; 
M.  F.  Donegan,  Judge. 

Action  at  law  for  balance  due  on  account 
for  a  carload  of  efSSfi  Bold  and  delivered  by ' 
plaintiff  to  defendant  The  dtfendant  an- 
swered with  a  counterclaim  alleging  dam< 
ages  for  breach  of  contract  In  that  the  eggi 
delivered  did  not  conform  in  qualltr  to  that 
contracted  for.  There  was  a  trial  to  the 
Judge  without  a  Jury,  whldi  resulted  In  a 
Judgment  dlsmisslug  the  oounterdalm  and 
entering  Judgment  for  the  plaintiff  for  the 
full  amount  dalmed  as  a  bsdanee  due.  The 
defendant  appeals.  Affirmed. 

Realfif  Ottesen,  of  Davenport,  for  appel- 
lant. 

Thuenen  &  Thuenen,  of  Davenport,  for 
aK>dlee. 

EVANS,  J.  Appellant's  argument  sets 
forth  the  following  assignment  of  errors  re- 
lied on  for  a  reversal: 

"(1)  The  coart  erred  in  dismissing  defend- 
ant's connterclalm. 

"(2)  The  court  erred  in  finding  in  favor  of 
the  plaintiff  (appellee). 

"(S)  The  court  erred  in  failing  to  find  in 
favor  of  defendant  on  the  eonnterclaim. 

"(4)  The  court  erred  in  holding  that  the  bar- 


Sts»Vor  etber  esses  m«  same  tople  and  KXT-KUMBBOt  In  all  Kar-Nomlwred  DIcasti  and  isdaus 


Digitized  by 


Google 


U6  NOBTHWESTESEtN  BBSPORTEB 


(Iowa 


den  of  proof  «aa  on  defendant  to  prove  tliat 
the  ens  were  not  candled. 

"(5)  Th«  court  erred  in  finding  that  plalntilf 
had  complied  with  the  admitted  contract— i.  e., 
to  deliver  a  carload  of  candled  current  re- 
ceipt eggis. 

"(6)  That  the  court  erred  in  finding  that  a 
carload  of  414  egga,  conBisting  of  344  northern 
Missouri  eggB  with  not  to  exceed  70  cases  of 
Iowa  eggs,  was  a  carload  of  current  receipt 
eggs  at  Iowa  City,  Iowa,  in  accordance  with  a 
contract  for  a  carioad  of  enrrent  rec^pt  eggs 
at  Iowa  City. 

"(7)  The  court  erred  in  failing  to  find,  where 
the  actual  facts  in  reference  to  the  method 
candling  of  the  eggs  sold  was  in  possession 
or  under  the  control  of  plaintiff,  that  the  ab- 
sence of  such  proof,  together  with  the  ab- 
sence of  candling  carde  in  each  case,  put  the 
burden  of  weight  of  evidence  on  plaintiff  to 
prove  that  the  egfs  were  actuaUr  cudled  as 
required  by  law. 

"(8)  The  court  erred  in  falling  to  find  that 
the  burden  of  proof  or  weight  of  evidence  was 
on  the  plaintiff  (appellee)  to  prove  that  the 
eggs  were  candled  where  the  presence  of  can- 
dling certificates  or  cards  in  each  case  of  eggs 
was  sot  estaUiabed  or  their  absence  ex- 
plained." 

[1]  The  case  as  presented  by  this  record  Is 
purely  a  fact  case.  The  record  discloses  no 
ruling  by  the  court  except  theoitry  of  Judg- 
ments. Neither  does  It  dlsdose  any  finding 
of  fact  or  law.  The  record  discloses  no  pro- 
nouncement by  the  court  on  the  question  of 
burden  of  proof.  It  will  be  seen,  tfao'efore, 
that  there  la  no  basis  whatever  in  the  record 
for  a  consideraticm  of  the  last  five  assign- 
meatB  of  error  above  set  forth.  Nor  Is  there 
any  basis  for  a  c<nislderation  of  the  first  three 
assignments  of  error  unless  11  must  be  aald 
upon  the  record  that  the  evidence  was  con- 
clusive in  its  8upp(H*t  of  the  defendant's 
counterclaim.  We  are  clear  that  no  such 
iwonouncement  can  be  made. 

[2]  It  does  ai^>eBr  that  on  August  4,  1819, 
the  defendant  at  Davenport,  Iowa,  ordered 
from  the  plaintiff  at  Iowa  City  a  carload  of 
candled  current  receipt  eggs.  The  plaintiff 
had  on  track  at  Iowa  City  a  car  of  eggs  Just 
received  from  St  Joe,  Mo.,  which  car  it  billed 
at  once  to  the  d^mdants  at  Davoipwt  nie 
car  had  been  opened  at  Iowa  City  by  the 
plaintiffs  and  contents  Inspected  in  some  de- 
gree. Fifty  oraes  had  been  removed.  Upon  ac- 
ceptance of  the  asAex  from  Davenport  70  cas- 
es were  added  to  those  already  in  the  car,  and 
the  blllins  was  made  showing  cmtents  of  414 
cases.  On  its  way  to  Davenport  the  car  ap- 
pears to  have  been  opened  at  Wilton  and  13 
additional  cases  were  loaded  Into  the  car  by 
the  r^iresentative  of  the  defraidant.  The 
evidence  has  some  tendency  to  show  that  the 
car  was  again  opened  at  Davesiiwrt  and  re- 
billed  from  there  to  Fhlladel[Ala.  It  arrived 
in  Philadelphia  tm  August  14tlL  consign- 
meat  arrived  in  bad  condition.  The  evidence 


[Of  the  defendant  is  directed  wholly  to  Its 
condition  upon  arrival  In  Philadelphia.  The 
shipment  did  not  arrive  at  ^lladelphia  in 
the  same  car  In  which  It  was  shipped  from 
Iowa  City.  The  first  car  proved  to  be  In 
bad  order  at  the  dty  of  Chicago,  and  trans- 
fer of  the  shipment  was  made  in  Chicago  in- 
to another  car.  Considerable  cooperage  was 
done  there.  On  arrival  in  Philadelphia 
many  of  the  cases  were  found  to  be  wet  and 
much  damage  resulted  from  such  condition. 
The  plaintiff  could  be  In  no  manner  charge- 
able for  such  c(Hidltl(Mi  of  the  cases.  The 
evidence  for  the  defoidant  showed  that  none 
of  the  cases  contained  any  candling  certifi- 
cates as  required  by  the  statute  then  in 
force.  The  evidoioe  for  the  plaintUf  showed 
that  aU  the  egga  had  In  fact  been  candled, 
and  that  all  the  cases  contained  candling 
certificates  when  the  car  was  shipped  from 
St  Joe.  None  of  these  cases  were  interfwed 
with  at  Iowa  City.  The  70  cases  loaded  Into 
the  car  at  Iowa  City  had  all  been  candled, 
but  no  certificates  were  included  In  the  case& 

Upon  this  general  state  of  the  evidence 
the  court  made  a  general  finding  diamisBing 
the  counterdaim. 

Not  <»ily  has  sucb  finding  ample  support 
In  the  evidence  as  here  Indicated,  but  under 
this  record  we  should  have  fbnnd  it  dlfflcnlt 
to  sustain  a  contrary  flndlsV' 

The  Judgment  below  is  tb«efore  afllrmed. 

STETEXS,  C.  J.,  and  ABTHUB  and  FA' 
YILI^B,  JJ.,  concur. 


WALTERMAN  St  al.  V.  WALTERMAN  St  tL 

(No.  34370.) 

(Supreme  Court  of  Iowa.   Feb.  14.  1022.) 

Wllte  «=9525— Win  eemtnied  as  to  basis  ef 
partltioN  aneag  devisees. 

A  will  directing  tes^tor's  entire  estate  to 
be  divided  in  equal  parts  among  hie  tiblldren 
after  the  death  of  his  wife,  three  of  the  children 
being  given  specific  devises  of  land  with  a  pre- 
scribed valuation  charged  against  the  deviaee 
tn  each  case,  held  not  to  contemplate  equality 
as  among  the  children,  bnt  to  require  dlvisioD 
according  to  the  stated  valnadon,  notwithstand- 
ing that  the  aetnal  value  of  the  tend  bad  greatly 
increased. 

Appeal  from  District  Court  I^on  County; 
G.  C.  Bradley,  Judge. 

Suit  in  partitim  of  lands.  ■  Tht  parties 
to  the  snlt  aU  take  their  fltle  under  the  will 
of  Klaas  Waltennan,  deceased,  and  the  only 
issue  presmted  Is  a  qnestion  of  cmutroctimi 
of  the  wllL  The  ctnistruction  adopted  by  the 
trial  court  was  adverse  to  the  dalms  of  some 
of  the  parties,  and  they  have  appealed.  Af- 
firmed. 


^oFor  other  eaaes  see  same  topic  and  KBT-NUMBBR  In  all  Key-Mnmbered  Dlgirti  and  IntaM 
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Bdwardfl,  LoBgley,  Ransler  ft  Barris,  of 
Waterloo,  for  appellants. 

WlUotiKhby,  Strack  ft  SlererdlnK,  of  Gran- 
dy  Center,  and  J.  V.  Gregory,  of  Parkera- 
Irarg,  for  aivellees. 


BVANS.  J. 
lows: 


Item  2  of  the  will  was  aa  fol- 


"All  the  vest,  residue  and  remainder  of  my 

estate,  real,  personal  and  mixed  of  which  I  may 
die  seized  and  possessed  or  to  which  I  may  be 
entitled,  I  will,  devise  and  bequeath  as  fol- 
lows: 

"1.  If  my  beloved  wife  Katie  Walterman  Is 
living  at  the  time  of  my  death,  then  in  that  case 
I  will,  devise  and  bequeath  my  entire  estate 
real  and  personal  to  her  daring  her  natnral  life- 
time, with  fall  power  to  enj<^  the  possession 
and  have  and  use  the  entire  income  from  my 
entire  estate,  and  with  the  farther  power  to 
sen  or  exchange  any  of  the  personal  property 
of  my  estate,  being  responsible  only  to  my  es- 
tate for  the  proceeds  of  such  s^es  or  ex- 
cjhaagei;  this  devise  and  bequeath  to  my  wife 
being  in  lieu  of  all  her  statutory  rights  in  and 
to  my  estate. 

"2.  After  the  death  of  my  beloved  wife  Katie 
Walterman,  I  direct  and  will  that  my  entire  es- 
tate be  divided  in  equal  parts  amon^  my  seven 
children,  Henry  Walterman.  Oeorge  Walterman, 
Casper  Walterman,  Neals  Walterman,  Klaas 
Walterman,  Grace  Walterman,  and  Hattie 
Walterman  Wntfang  (wife  of  Harry  Wilt- 
fang),  or  if  any  of  said  diildren  be  dead  then 
to  tiie  hdrs  of  said  deceased  child;  which  di- 
vision shall  be  made  one  year  after  the  death 
of  my  wife  Katie  Walterman  if  she  mrvive  me, 
and  within  one  year  after  my  death  If  my  wife, 
Katie  Walterman  does  not  survive  me  and 
shall  be  divided  among  my  said  seven  children 
in  the  following  manner  to  wit:  As  I  have  al- 
ready made  advances  to  my  son  Henry  Walter- 
man  U  the  anm  of  two  thousand  ($2,000)  dol- 
lars, and  to  my  son  George  Walterman  ^  the 
snm  ot  sixteen  hundred  <$1,600)  dollars,  I  di- 
rect that  ssid  sums  be  sdded  to  the  estate  of 
which  I  w  my  wife  dies  seised  or  possessed  in 
order  to  determine  the  smount  belonging  to 
each  child  herein  provided,  and  when  so  de- 
termined the  amount  of  advances  made  to  Hen- 
ry Walterman  shall  be  deducted  from  the 
amount  otherwise  to  be  found  due  him,  and  the 
advances  made  to  George  Walterman  shall  be 
deducted  frMu  the  amount  that  would  otherwise 
be  due  him;  that  in  dividing  the  real  estate 
belonging  to  my  estate,  I  hereby  will,  and  de- 
vise and  direct  that  my  son  Casper  Walterman 
shall  have  the  south  half  of  the  northeast  quar- 
ter <S.  ^  of  N.  K.  14)  of  section  twenty-three 
<28),  township  80,  range  16,  Orundy  county, 
Iowa,  to  be  and  remain  his  forever  but  at  the 
agreed  valuation  of  $S&00  per  acre  or  the  sum 
of  $7,010  which  laud  said  Gasper  is  to  accept 
Bt  said  valuation  ftf  $7,010  and  if  said  amount 
exceeds  bis  interest  in  my  estate  he  shall  pay 
to  my  estate  any  excess  which  said  $7,040  may 
be  over  his  rightful  share;  and  in  making  .di- 
vision of  my  estate  I  also  direct  and  will  that 
my  son  Klaas  Walterman  shall  have  the  north 
half  (N.  H)  of  the  northeast  quarter  (N.  D. 
V4)  of  Bud  section  twenty-three  (23),  town- 
ship 88,  range  16,  Grundy  county,  Iowa,  the 
same  to  be  and  remain  his  forever  but  to  be 


aooepted  by  htm  at  the  valuation  «t  $88.00  per 
acre  or  $7,040,  and  if  said  sum  of  $7,0M.00  is 
more  than  said  SDaaa  Walterman's  share  of 
my  estate  as  provided  in  this  will,  then  in  that 
case  he  shall  pay  to  my  estate  all  excess  that 
said  $7,040.00  may  be  over  his  rightful  share  of 
my  estate;  and  in  dividing  my  estate  I  further 
wDI,  direct  and  devise  to  my  daughter  Grace 
Walterman  the  east  half  (B.  of  the  south- 
east quarter  (S.  B.  ^)  of  section  fourteen 
(14),  township  80,  range  16,  Grundy  county, 
Iowa,  the  same  to  be  and  remain  hers  forever, 
but  shall  be  accepted  by  her  at  the  valuation 
of  $70.00  per  acre  or  the  sum  of  $5,600.00  and 
if  said  sum  of  $5,600.00  should  exceed  my 
daughter  Grace's  share  of  my  estate  as  herein 
provided  then  in  that  event  she  is  to  pay  to 
my  estate  all  sum  which  $5,600.00  msy  be  in 
excess  ot  her  rightful  share  of  my  estate. 

"I  forther  direct  that  if  the  land  herein  spe- 
dfieaUy  devlaed  to  my  two  sons  Gasper  and 
Klaas  and  to  my  danghter  Grace  does  not  at 
the  valuation  pltfced  on  said  land  equal  their 
equal  share  of  my  estate  as  herein  provided, 
then  each  of  them  shall  receive  out  of  my  estate 
so  much  thereof  as  will,  together  with  the  val- 
uation of  said  land  herein  described  equal  their 
full  share  of  my  estate  as  provided  herein. 

"3.  In  case  my  beloved  wife,  Katie  Walter- 
man,  is  not  Uving  at  the  time  «<  my  death,  then 
I  direct  tbat  my  entire  estate  be  divided  among 
my  seven  children  and  as  provided  in  paragraph 
two  (2)  of  item  (2)  herein,  the  same  to  be  di- 
vided one  year  after  my  death,  and  to  be  and 
remain  theirs  absolutely  according  to  the  pro- 
visions of  said  paragraph  two  of  this  item." 

The  controversy  centers  uiwn  clause  2  of 
tbe  foregoing  item  2  of  the  will.  It  will  be 
noted  that  such  clause  2  provides  for  an 
equal  distribution  of  the  residuary  estate 
among  the  seven  cbildr^  In  a  certain  man- 
ner later  prescribed  therdn.  Such  manner 
of  division  later  iHWcribed  provides  specific 
devises  of  80  acres  to  each  of  three  chil- 
dren with  the  prescribed  valnation  charged 
against  silch  devisee  In  each  case.  It  ap- 
I>earB  from  the  record  that  the  land  thus 
specifically  devised  has  a  much  greater  value 
at  the  present  time  and  at  the  time  of  the 
death  of  the  testator  than  the  valuation 
stated  in  tbe  wUl*  thongb  such  stated  value 
waa  tbe  true  value  at  tbe  time  tbe  will  was 
ezecnted.  Agalnat  tbe  devisees  of  thla  spe- 
dflc  proper^  tbe  otiwr  devisees  contend  Oiat 
the  spedflc  property  aq  devised  should  be 
diarged  against  them  at  actual  present  valiie 
and  not  at  the  valuatkm  fixed  in  tbe  wUL 
This  contention  is  related  by  tbe  devisees  of 
the  spedflc  ^vperty,  and  th^  demand  the 
right  to  take  the  pr^pert?  iQKm  the  valoatlon 
fixed  in  me  will.  The  trial  coort  sustained 
thdr  datm  of  rtfl^t  In  thla  regard,  and 
awarded  to  than  the  spedflc  property  devised 
to  each,  and  charged  them  with  the  valuation 
stated  in  tbe  wlU.  The  other  devisees  hav« 
appealed. 

The  appellants  base  their  contentlfm  upon 
the  broad  inopoaltion  that,  where  there  Is 
repugnancy  in  tbe  clauses  of  a  wlU.  it  will 


Digitized  by  Google 


448 


186  MOBTHWESTEBN  BBFOBTEB 


(lom 


be  confltrned  so  as  to  gtre  effect  to  the  main 
and  dominant  Intention  of  the  testator  as  in- 
dicated by  the  will,  and  so  as  to  reject  the 
secondary  and  snbsldiary  Intention  expressed 
therein  where  such  la  r^ugnant  to  the  main 
intent  The  general  rale  thus  contended  for 
by  appellants  is  easier  stated  than  aK>Ued. 
The  first  difficulty  In  Its  application  Is  to  de- 
termine what  is  the  main  and  dominant  In- 
tottlon  expressed  therein  and  what  Is  Inci- 
dental and  snbfddl&ry  only.  Tbe  general  rale 
under  ctmsideratlw  is  stated  In  Gyc.  as  fol- 
lows: 

**In  case  ct  donbc  a  wiU  should  be  eoDstrosd 
in  fiiTor  of  a  general  or  primary  intenti(m 
rather  than  a  parttenlar  or  secondary  one; 
and  where  in  such  a  case  a  particular  inten- 
tion, or  particular  terms,  as  expressed  in  some 
part  of  the  will,  are  incoosisteot  with  and  re- 
pugnant to  the  testator's  general  intention  as 
ascertained  from  all  the  provisions  of  the  win, 
the  general  intention  most  prevail.  But  this 
rule  does  not  apply  where  there  is  a  clearly 
expressed  intention  to  effect  another  purpose 
dlatinet  and  different  from  the  general  inten- 
tion or  object,  as  in  sueh  case  the  particular 
Intentions  will  prevaiL"   40  Oyc.  1883. 

The  appdlants  contend  that  the  dominant 
Intention  expressed  In  this  will  la  that  there 
shall  be  equality  among  the  testator's  chil- 
dren in  th»  dlvlslou  of  the  estate  and  that, 
whereas  tbe  later  provisions  l>ecome  eflecUre 
to  destroy  such  cQuallty,  they  become  r«pag- 
nant  and  miut  be  rejected.  Tlie  Initial  ques- 
tion before  as  is,  flterefbre^  Where  is  tbe  em- 
phaais  of  tfala  danse  2  of  item  21  It  wlU  be 
noted  tliat  tbe  material  part  of  danse  2  Is 
coabdned  In  one  long  sentence  covering  near- 
ly two  printed  pages.  J^nMUftuts  find  the 
eniAtasis  in  tbe  first  eij^t  lines  thereof,  end- 
ing wiUi  tbe  first  semicolm.  l^ese  lines 
inovide  for  a  dlvtadUm  In  "equal  parts."  If 
tbeae  lines  are  to  have  unquallfled  effect,  then 
no  effect  can  be  given  to  any  of  the  provisions 
wfaldi  follow  tbe  first  sonlcolon  therein. 
The  provision  for  equality  Is  found  here,  and 
nowhere  else.  Shall  we  say,  therefore,  that 
when  the  testator  had  reached  this  semi- 
colon be  had  fully  disclosed  his  dominant  In- 
tentitm,  and  that  It  was  not  subject  to  any 
qualification  by  any  later  provision?  It  will 
be  noted  that  every  provision,  made  later  In 
the  same  sentence  of  the  will  does  add  some 
qualification  to  the  thought  of  absolute  equal- 
ity. We  are  unable  to  say  that  the  empha- 
tfs  Is  to  be  found  In  the  op^iing  utterances  of 
this  clause  rather  than  In  the  specific  qualifl- 
catlons  later  made.  The  provision  as  to  ad- 
vancements and  the  charging  up  of  the  same 
against  two  of  the  children  is  a  qualification 
of  the  opening  statement  The  same  Is  true 
of  the  specific  devises  of  the  real  estate. 
After  a  careful  reading  we  are  Impressed 
that  the  real  Intent  of  the  testator  stands 
ont  qnlto  clearly  In  the  terms  at  the  will,  and 


that  there  Is  no  necessary  repugnancy  be- 
tween  them.  After  the  first  semicolon  the  will 
provides  that  tbe  property  "shall  be  divided 
among  my  seven  children  In  the  following 
manner  to  wit."  The  "following  manner"  is 
clearly  set  forth,  and  leaves  little  room  for 
debate,  unless  It  be  said  that  It  must  all  be 
rejected  because  of  the  repugnancy  to ,  the 
opening  lines.  In  providing  that  the  advance- 
ments to  Henry  and  George  of  $2,000  and 
600  respectively  should  be  added  to  his  estote 
for  the  purpose  of  a  division,  and  should 
thereafter  be  charged  respectively  against 
tbe  quodents  ot  Henry  and  Oeorge,  the  tes- 
tator was  for  the  purpose  of  lils  wHI  setUiv 
fbrth  the  consbiwtlon  of  a  hypothetical  es- 
tate which  was  to  serve  as  the  dtvldoid  In 
tbe  process  of  dlvlsltm.  likewise,  in  making 
the  spedflc  devisea  of  property,  and  chars- 
ing  them  against  the  devisees  at  a  stated  val- 
uation, he  was  still  setting  forth  his  hypo- 
thetical dividoid.  Tbe  specUled  amounts 
were  to  be  Included  In  tbe  Iiypothetlcal  es> 
tate  for  the  purpose  of  dlvislcm,  and  were  to 
be  charged  agabist  the  quotients  of  tbe  re- 
spective devisees. 

These  specific  devisea  of  real  estate  to  be 
taken  by  the  devisees  at  a  fixed  clmrge  or 
valuation  were  analogous  to  an  equitable  con- 
version. They  reduced  these  parcels  of  real 
estate  to  persopalty  for  the  purpose  of  distri- 
bution. They  were  made  to  disappear  as 
real  estate  from  the  testator's  dividend,  and 
the  amounts  of  the  specified  valuations  were 
substituted  in  such  dividend  therefor.  To 
put  It  In  another  way,  the  testator  put  his  es- 
tate into  tbe  bands  of  his  executor  In  the 
converted  form  here  Indicated,  and  In  that 
form  directed  an  equal  division  thereof.  We 
think  this  is  the  fair  and  plain  purport  of 
clause  2  as  written.  If  this  constraetlon 
were  ottaerwlse  doubtful,  it  flnds  rtgnlflcant 
confinnatlon  in  clause  3.  At  the  time  <tf  the 
execution  of  tbe  will  tbe  testator  was  con- 
fronted with  two  contingaides:  (1)  TiuX  Ids 
wife  would  survive  him;  (S9  that  his  wiis 
would  not  survive  liim.  The  wUl  was  drawn 
with  reference  to  both  contlngeDcieB.  Tito 
second  contingency  happened.  The  third 
clause  was  drawn  with  qiedal  reference  to 
such  second  contingency.  The  word  "equal" 
does  not  appear  in  this  paragraph.  It  pro- 
vides tot  a  dlvitdon  "as  prorided  in  para- 
graph 2  of  item  2  herein,"  and  "according  to 
the  provisions  of  said  paragraph  2  of  this 
Item."  The  form  of  this  clause  negatives  the 
Idea  that  absolute  equality  was  the  dominant 
provision  of  the  will. 

This  was  the  conclusion  reached  by  the 
trial  court  and  decree  was  ratered  aeconl- 
ingly.  It  is  now  affirmed. 

STEVENS,  0.  J.,  and  ABTHUB  and  FA- 
VILLE,  JJ.,  concur. 
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BARENDREGT  v.  VAN  DEN  BRINK  M  aL 

(No.  34538.) 

(Supreme  Coart  of  Iowa.    Feb.  14,  1922.) 

PqrHeBt  C»<8— EvMaMt  liMfllolMt  t*  ahow 
draotlM  to  apply  payMiwta  m  aMaat  Aia 
niar  nartgata. 
In  an  aetitHi  to  (oredoae  a  laal  tatate 
■ortgage,  wheieiu  payment  of  tha  amoont  due 
was  in  dispute,  eTidence  held  insufficient  to 
sQiUin  burden  resting  upon  defendant  to  show 
that  he  had  directed  the  application  of  moneys 
paid  to  plaintiff  to  the  Indebtedneaa  due  on  the 
mortgage. 
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tSie  lame  had  been  executed  and  recorded 
Oie  appellant  executed  and  delivered  to  the 
appellee  a  new  third  nuwtgage  tor  the  said 
sum  of  931.464.  This  la  the  mortgage  upon 
which  foredOBure  la  brouj^t  The  former 
mortgage  is  referred  to  in  the  petiti<ai  to 
connect  the  transaction,  but  no  claim  la  made 
exc^t  under  the  one  mortgage. 

Outside  of  the  Indebtedness  for  the  farm, 
the  appellant  bad  become  Indebted  to  the 
Birst  National  Bank  of  Sheldon,  Iowa,  In 
various  amounts  and  on  various  obligations 
which  were  not  secured.  In  the  fall  of  1920 
he  was  owing  the  bank  a  balance  on  one 
note  of  $7,454.50,  the  principal  and  interest 
on  a  note  of  $5,000,  and  the  principal  and 
interest  on  another  note  of  $720.  On  or  about 
the  21st  day  of  October,  1920,  he  secured  the 
said  indebtedness'  to  the  bank  by  a  chattel 
mortgage  on  his  personal  property. 
It  ai^)ears  from  the  record  that  at  said 


Am>e&l  from  Dlstrtet  Oonrt,  Bionz  Gounty ; 
Wm.  Hntdibwon,  Judge. 

ActltHi  to  foreclose  a  real  estate  mortgage. 
Hie  defense  interposed  was  that  the  amount 
due  on  the  mort^iage  had  been  paid  at  the 

time  the  action  was  commenced.   Affirmed.  { time  the  appellant  executed  to  the  bank  two 
Hatley  ft  Van  de  Steeg,  of  Orange  Qty.  <»^«       $9,200  and  one  for  $5,000, 


for  appellants. 

Van  Oosterbout  ft  Kolyn,  of  Orange  Olty, 
for  appellee. 

FAVILLE,  J.  Appellee  commenced  this 
action  to  foreclose  certain  real  estate  mort- 
gage executed  by  the  appellants  on  certain 
real  estate  in  Sioux  county,  Iowa.  The  note 
secured  by  said  mortgage  was  i>ayable  at  the 
First  National  Bank  of  Sheldon,  Iowa.  Said 
note  provided  that  if  interest  was  not  paid 
when  due  the  prlnc^al  should  bectxne  due 


which  notes  were  secured  by  the  said  chat- 
tel mortgage.  It  was  understood  that  said 
notes  were  to  be  held  by  the  bank  as  colla^ 
era!  to  the  indebtedness  which  the  appelant 
alreadv  owed  the  bank,  and  which  was  rep- 
resented by  the  three  previously  executed 
notes  above  reCmed  to.  It  was  a  di^llcs- 
tion  of  tile  evidence  of  Indebtednessi 

After  this  bad  been  done,  on  December  9, 
1920,  the  appellant  borrowed  $3,000  from  a 
relative  and  tot*  the  same  to  the  First  Na- 
tional Bank  in  tbe  form  of  a  dieck.  What 


and  collectible  at  once,  and  the  petition  ]  t^^n  transpired  between  the  appellant  and 
avers  the  nonpayment  of  Interest  and  tliat  |  officers  of  the  bank  Is  tbe  real  matter  in 
the  entire  amount  of  indebtedness  evidenced  I  dispute  in  this  case. 


by  said  note  was  due. 

The  que9ti(Hi  In  the  case  Is  one  of  fact  as 
to  whether  or  not  the  appellant  Gerrlt  Van 
den  Brl^ik  had  paid  the  interest  on  said 
note,  before  this  action  was  commenced,  to 
tbe  First  National  Bank  of-  Sheldon.  Iowa. 


It  is  the  appellant's  cont^tion  that  he  di- 
rected the  bank  to  apply  a  sufficient  amount 
of  the  proceeds  of  the  said  $3,000  check  to 
pay  the  interest  due  to  the  appellee  under 
said  mortgage;  and  he  contends  that,  if  the 
bank  had  done  so,  said  interest  would  have 


Some  time  prior  to  March  1,  1919,  the  ap-  been  paid  and  the  mortgage  sought  to  be 


peUant  purchased  the  240-acre  farm  In  ques- 
tion fr<Hn  the  appellee  and  the  transaction 
was  closed  by  the  executitm  of  a  deed  on 
March  l,  1919.  At  that  time,  it  appears  from 
tbe  evidence,  there  were  outstanding  upon 
laid  premises  two  mortgages,  one  of  $14,000 
and  one  of  $14,331.  The  balance  of  the  pur- 
diase  price  was  $31,464,  which  amount  was 
evidenced  by  certain  promissory  notes  given 
to  the  appellee  and  secured  by  a  third  mort- 
gage on  said  described  premises. 

Daring  the  Bummerofl920  the  first  mort- 
gage on  the  sald^  premises  matured,  and  ap- 
pellant, b^ng  unable  to  pay  the  same,  made 
arrangements  for  a  renewal  of  said  mortgage. 
ThB  appellee  executed  a  conditional  release  of 
6n  aald  tbird  mortgage  and  permitted  a  new 
mortgage  to  be  executed  In  renewal  of  the 
list  mortgage  on  said  premises,  and  after 


foreclosed  would  not  have  be^  In  default. 

The  officers  of  the  bank,  however,  contend 
that  there  was  no  such  understanding  and 
agreement  with  the  appellant,  but  that  the 
proceeds  of  the  said  ^,000  check  were  used 
by  the  said  bank,  with  authority  of  the  ap- 
pellant. In  payment  of  the  obligations  which 
the  aptAilant  was  th^  owing  to  the  bank. 
The  matter  is  In  conflict,  and  the  evidence 
is  somewhat  obscure  and  unsatisfactory. 

It  appears  that  the  aiq^ellant  is  uneducated 
and  of  limited  business  experience.  On  the 
day  In  question  be  went  to  tbe  bank  alone, 
and  the  evidence  toids  to  show  that  scone- 
thing  like  three  hours  were  spent  In  endeav- 
oring to  determine  the  status  of  tbe  apiMl- 
lant's  obligations  to  tbe  bank  and  In  making 
provision  for  the  disposition  of  the  proceeds 
of  the  dieck  for  $8,00a   It  seems  Oiet  the 
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offlcers  of  the  bank  vren  Bomewbat  baffled 
with  the  proposition  of  knowing  vbat  to  do 
witti  the  $8,000  which  tto  ai^>eUant  bad 
produced.  The  transcript  is  before  ns. 

Counsel  for  the  app^lee  In  argument  has 
endeavored  to  search  through  the  somewhat 
labyrinthlan  mazes  of  the  evldraice  In  regard 
to  this  transaction,  and  has  deducted  there- 
from the  following  conclusion: 

"The  scheme  finally  arrived  npon  for  the  ad- 
justment of  the  payments  was  that  Van  den 
Brink's  check  for  $3,000  be  deposited  to  his 
account,  which  at  that  time  bad  a  balance  in 
his  favor  of  $1S7.07,  and  that,  in  addition,  his 
account  be  credited  with  $14,200,  being  the 
amount  of  the  collateral  notes  secured  br  chat- 
tel mortgage,  and  that  then  chetAa  be  drawn 
agahist  this  bank  accoont  by  Van  den  Brink, 
first,  to  pay  off  the  priniHpal  of  the  three  old 
notes,  88  same  stood  on  October  21,  1920,  the 
date  when  the  new  notes  were  given;  then  to 
pay  off  the  interest  accrued  on  the  three  old 
notes  up  to  that  same  date.  Accordingly,  one 
check  was  made  for  $7,4S4.50  to  pay  the  bal- 
ance of  the  $8,500  note.  Another  check  for 
$5,000  me  made  to  pay  the  prlnc^ial  of  tbe 
$5,000  note  in  fnU.  Another  dieck  for  $720 
was  made  to  pay  tbe  prindpal  of  the  old  $720 
note  in  full.  The  fourth  check  was  made  for 
$492  to  pay  np  the  interest  on  tbe  three  old 
notes  up  to  October  21,  1^.  At  this  time  tbe 
amount  owing  on  the  face  of  the  old  notes  wai 
$13,174.15.  Next  a  check  was  made  against 
the  $14,200  credit  given  for  tbe  collateral  notes, 
to  represent  the  excess  cre^t  balance.  This 
check  was  made  for  $1,030.  Hie  amount  of 
this  check,  when  so  made,  was  indorsed  upon 
tbe  $9,200  note,  being  the  larger  of  the  two 
collateral  notes.  This  computation  then  dis- 
posed of  the  three  original  notes,  and,  with  the 
credit  indorsement  on  one  of  the  new  notes, 
brought  the  account  in  such  shape  that  the 
notes  now  represented  the  actual  indebtedness 
of  Van  den  Brink  to  the  bank,  interest  on 
same  to  be  oompnted  from  October  21,  1920, 
the  date  of  the  notes.  Van  den  Brink's  ac- 
count, with  the  $3,000  credit  and  the  $14,200 
credit,  amounted  to  $17,397.67,  on  December 
9,  1920.  The  checks  which  he  signed  as  above 
totaled  up  $14,606.50,  leaving  a  balance  in  his 
favor  of  $2,701.17  to  be  further  applied.  Van 
den  Brink  had  an  interest  payment  to  make  on 
another  note  of  a  Mrs.  Schaap,  amounting  to 
$222,  for  which  check  was  evidently  made  on 
that  date,  and  stated  that  he  had  other  obliga- 
tions ODt  that  he  would  like  to  meet;  and  it 
was  finally  agreed  that,  allowing  for  sidd  check 
and  allowing  Van  den  Brink  snfBdent  to  take 
care  of  his  other  obligations,  there  would  still 
remain  $2,100  which  could  be  applied  on  his 
indebtedness  to  tbe  bank.  A  check  was  there- 
upon rasde  by  Van  den  Brink  for  $2,100  against 
bis  account,  and  an  indorsement  of  $2,100  was 
made  on  the  $9,200  note." 

The  president  of  the  bank  testified  that  all 
of  the  different  matters  were  explained, to 


appellant  as  the  transaction  waa  progress- 
ing. The  appellant  teatlfled  that  during  tb« 
adjustment  be  dgned  many  cfaedu;  ttiat  all 
were  written  by  tbe  cS&caK  at  -Oie  bank  and 
handed  bim  to  algn.  He  testified  that  he 
wrote  a  balf  dosM  or  more  diffoent  mta  of 
checks  before  the  (Mcers  finally  told  him 
that  everything  was  all  right  It  is  qidte 
eridoit  that  tbe  appellant  did  not  follow  all 
tbe  steps  in  the  various  maneuvers  by  wMcSi 
the  $3,000  waa  disposed  of.  His  principal 
function  seemed  to  have  been  to  "sign  on  tbe 
dotted  line"  as  the  checks  were  prepared 
and  presented  to  htm.  The  evidence  clearly 
shows  that  all  of  the  mon^  that  waa  tbe 
proceeds  of  said  check  was  applied  upon 
Indebtedness  of  the  aiH>eUant  The  only  quea- 
tlon  is  whether  or  not  the  bank  was  directed 
by  the  appellant  to  apply  a  portion  of  said 
funds  upon  tbe  interest  due  to  tbe  appellee. 
As  stated,  tbe  note  was  payable  at  tbe  bank, 
and  It  Is  tbe  cont»tlon  of  tbe  appellant  that 
he  directed  the  bank  to  pay  the  said  intwest 
out  of  the  proceeds  of  the  said  check  for 
$3,000. 

The  question  really  turns  upon  the  dis- 
position of  the  $2,100  which  It  appears  re- 
mained in  appellant's  occount  after  the  va- 
rious manipulations  described  had  all  taken 
place.  It  ai^pears  that  tbe  appellant  signed 
a  ch'eck  for  this  $2,100  against  his  account, 
this  being  one  of  the  numerous  checks  he 
signed  on  tbe  occasion,  and  that  this  $2,100 
was  used  by  the  bank  as  an  Indorsement  on 
the  note  of  $0,200  whldi  It  held.  AM»ellant 
insists  It  should  have  been  applied  on  tbe 
interest  due  the  appellee. 

The  burden  of  proof  Is  upon  the  appellant 
to  establish  his  claim  of  payment  of  tbe  In- 
terest due  to  tbe  appellee.  The  evidence  of 
the  ax^llant  with  regard  to  his  Instructions 
to  tbe  bank  in  this  regard  was  considerably 
weakened  uxKm  his  cross-examination.  The 
presldaitof  the  bank  testified  positively  that 
no  instructifma  were  given  with  regard  to 
tbe  application  of  any  of  tbe  proceeds  of  the 
$3,000  upon  the  Indebtedness  due  to  the  ap- 
pellee. We  are  constrained  to  agree  with 
the  trial  court  that  the  appellant  lias  not 
cai;rled  tbe  burden  Imposed  upon  him  in  this 
regard  and  established  the  fact  of  a  payment 
of  the  intwest  due  upon  the  note  totheajt- 
pellee. 

We  do  not  feel  Justified  from  the  record 
in  disturbing  the  finding  of  the  trial  court 
upon  this  fact  guestloii.  It  therefore  follows 
that  the  decree  of  the  district  court  must  be, 
and  the  same  Is,  affirmed. 

STEVENS,  C.  J.,  and  EVANS  and  AB^ 
THUR,  JJ.,  concur. 
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WATERS  V.SIOUX  CITY  fltal.   (No.  34304.) 

(Supreme  Court  of  Iowa.   Feb.  14,  1922.) 

Action  <==>6D— Plaintiff  property  required  to 
teparate  oausee  of  aetloa  for  ■ogllgence  anil 
breaidi  of  ooatraet  agalaot  dllhront  defoad- 
ait*. 

In  an  oction  SKalnst  a  city  for  negligence 
in  failing  to  properly  ligbt  ita  atreeti  and 
agahut  an  eleetaric  light  company  for  breach  of 
iti  contract  with  the  dty.  the  court  properly 
required  pl^tiff  to  aeparate  his  cauaee  of  ac- 
tion againat  each  defendant,  aince  plaintiff, 
though  he  may  join  in  one  action,  under  Code, 
i  S&4C  two  aeparate  causea  of  action  againat 
the  aame  party  in  the  aame  rights,  may  not 
maintain,  in  the  same  suit,  cauaea  of  action 
against  one  defendant  reating  in  tort  and 
againat  another  growing  oot  of  a  breach  of 
contract  or  a  distinct  tort. 

Appeal  from  District  Court,  Woodbnry 
County;  W.  G.  Sears,  Judge. 

Joint  action  against  a  municipal  cori>ora- 
tiOQ  and  a  private  corporation  to  recover 
damages  for  failure  on  the  part  of  said  cor- 
porations to  properly  light  the  public  streets 
of  the  dty  where  the  plaintiff  was  oaploy- 
ed  as  policeman.  The  appellant  claims  that 
he  suffered  damages  by  reason  of  being  shot 
by  a  robber,  whom  he  was  seeking  to  arrest 
hi  the  nlglit,  upon  one  of  the  streets  of  said 
dty,  and  because  of  the  darkness  was  unable 
to  discover  a  gun  In  the  hand  of  said  roMjer. 
A  motion  to  require  the  plaintiff  to  separate 
his  causes  of  action  and  maintain  the  same 
separately  was  sustained.  The  ptelntilC  ap> 
pealsL  Affirmed. 

'  C  R.  Metcalfe,  of  Sioux  (31ty»  for  aK>el< 
lant 

Griffin,  Griffin  &  Griffin  and  Kephart  & 
Tomlinaon,  all  OiC  Kouz  City,  for  defendant 
Sioux  CltT. 

Jepson  &  Strubl^  oS.  Slonx  City,  for  appel- 
lee Sioux  City  Gas  ft  XSectric  Co. 

FAVILiLE,  J.  Appellant'-s  petition  Is  in 
four  divisions,  with  an  amendment  thereto. 
Condensing  the  allegations  of  said  petition. 
It  appears  therefrom  that  appellant  all^s 
that  he  was  a  policeman  employed  by  the 
dty  <tf  Sioux  cnty.  He  alleges  that  the  said 
municipality  granted  to  the  appellee,  which 
la  a  corporation,  a  franchise  to  use  the 
streets  and  alleys  of  the  said  dt?  for  the 
constructian  of  electric  light  wires,  poles,  and 
other  necessary  ai^aratus  for  furnishing 
light  to  said  dty  and  the  inhabitants  there- 
of. He  further  alleges  that  the  said  dty 
entered  into  a  writtea  contract  with  the  ai>- 
pellee  for  the  lighting  of  cotaln  streets  of 
said  dty.  The  said  franddse  and  said  writ- 
ten contract  are  made  a  part  of  appdiant's 
petition.  Appellant  alleges  that,  wblle  em- 
ployed as  a  poUceman  by  the  aald  dty  and  in 
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the  dlsdiarge  of  his  duUes.  he  was  attempt* 
Ing  to  arrest  a  robber  in  the  early  morning 
of  February  10,  IdlS;  that  at  the  said  time 
the  streets  of  said  dty  where  ttie  aK>eIlant 
was  attempting  to  make  saia  arrest  were  not 
properly  lighted  In  accordance  with  the  con- 
tract between  the  defendant  dty  and  the 
appellee,  and  appellant  all^:es  that  by  rea- 
son of  the  darkness  he  was  unable  to  distin- 
guish the  said  robber  from  other  persons  up- 
on said  streets  of  tbe  dty,  and  was  unable  to 
discover  that  the  said  robber  was  armed,  and 
was  unable  to  see  an  iron  post  near  the  side- 
walk, which  obstructed  his  travel;  he  alli- 
es that  had  said  streets  been  properly  lighted 
he  could  have  grabbed  the  said  robber  before 
the  latter  could  have  drawn  his  revolrer  or 
could  have  escaped,  and  appdlant  could  have 
avoided  being  shot;  and  be  alleges  that  by 
reason  of  the  darkness  he  was  unable  so  to 
do,  and  that  the  said  robber  snot  appellant, 
inflicting  upon  htm  Injuries  for  which  dam- 
ages are  sought. 

The  aivellee  Gas  ft  Electric  C!omi>any  mov- 
ed the  court  to  require  the  appdlant  to  bqmi- 
rate  his  causes  of  action  against  tbe  two  de- 
fendants and  to  maintain  separate  acUons 
against  them,  on  the  ground  that  the  case 
bmught  against  the  ajwellee  was  for  an  al- 
leged breach  of  its  ctmtract  with  the  dty  of 
Sioux  City,  and  tbe  cause  at  action  againat 
Its  codefendant,  tbe  dty.  did  not  arise  by 
reason  of  the  breadi  of  any  contract,  but 
was  founded  upon  tcstX.  The  motlim  was  8us< 
talnsd,  and  from  said  ruling  tlie  appellant 
prosecutes  this  appeaL 

The  argument  bas  takm  a  somewhat  wider 
range  than  the  question  presoited  for  our 
detCTUlnatlon  requlzes.  We  are  not  eaUed 
vvon  to,  and  do  nt^  detenntoe  whether  or 
not  the  dty  conld  be  held  liable  to  the  ap- 
pellant, either  for  a  breadi  of  cmtract  or 
In  tort;  nor  do  we  determine  tbe  question  as 
to  whether  or  not  the  ai^llee  corporation 
could  be  held  ItaMe  to  the  ajwellant  for  a 
breadi  ot  its  contract  with  tbe  city  requiring 
it  to  light  the  streets.  The  sole  question  for 
our  determination  Is  whether  or  not  the  court 
properly  sustained  the  motion  requiring  the 
appellant  to  separate  his  causes  of  action  as 
pleaded  against  the  two  defendants  and 
maintain  tbe  same  separately.  Appellant's 
cause  of  action  as  pleaded  against  the  mu- 
nldpallty  of  Sioux  City  is  founded  on  tort; 
the  basis  of  this  action  against  the  dty  being 
that  tbe  latter  owed  appellant  a  duty  as  a 
dtizen  and  taxpayer,  and  also  as  an  employ- 
ee of  said  city,  and  that  It  was  negligent  In 
the  performance  of  its  said  duty,  and  that 
said  appellant  sufTered  damages  because  of 
such  n^IIgence.  Appellant's  acUon  as  plead- 
ed against  the  appellee  corporation  Is  based 
upon  an  alleged  breach  of  the  contract 
claimed  to  have  been  entered  into  betwera 
tbe  munidpality  and  the  appellee  coipora- 
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tlon  for  the  llghtiiig  of  streets  of  said  city, 
whidi  contract  the  appellant  Insists  inured 
to  his  benefit  as  a  citizen  and  taxpayer  of 
■aid  dty.  Oode.  |  3545,  Is  aa  follows : 

"Oauses  of  action  of  whsterer  l^ind,  where 
each  may  be  prosecuted  by  the  same  kind  of 
proceedinss,  If  held  by  the  same  party,  and 
against  the  same  party,  in  the  same  rights, 
and  if  action  on  all  may  be  broos^t  and  tried  in 
that  county,  may  be  Joined  in  the  same  peti- 
tion; bat  the  court  may  direct  all  or  any  por- 
tion of  tiie  iisnes  joined  to  be  tried  aeparately) 
and  may  determine  the  order  thereof." 

Under  our  Oode  of  Procedure,  a  plaintiff 
can  properly  Join  in  the  same  action  two  sep- 
arate causes  of  action  against  the  same  par- 
ty, provided  the  causes  of  action  may  proper- 
ly be  prosecuted  by  the  same  proceeding,  as, 
for  example,  where  both  causes  of  action  are 
at  law,  or  both  are  in  equity ;  but  a  plain- 
tiff may  not  maintain  In  tlie  same  suit  a 
cause  of  action  against  one  defendant  rest- 
ing in  tort  and  a  cause  of  action  against 
another  defendant  growing  out  of  alleg- 
ed breach  of  contract,  or  a  separate  and 
distinct  twt.  There  is  no  allegation  in  the 
petlttcm  of  any  Joint  or  mutual  negligence  on 
the  part  of  the  defendants.  The  petition  Is 
not  based  upon  a  claim  of  a  joint  tort  The 
petition  pleads  a  case  against  the  municipal- 
ly tor  nisllgence  In  falling  to  pnHCterly  light 
ttie  streets  of  the  dty.  It  also  pleads  a  cause 
of  action  against  the  appdiee  for  breadi  of 
Its  omtnict  with  the  defendant  dty,  whldi 
contract,  It  is  alleged,  Inures  to  the  boi^t 
of  the  appdlant  as  a  dtlaen  and  taxpayer 
of  said  <itj.  Under  ttie  proTlBl<ms  of  our 
statute,  such  separate  actions  cannot  be  prop- 
erly joined  against  two  defendants.  The  ap- 
pellant  does  not  plead  causes  of  action  "by 
the  same  party  and  against  the  same  party, 
In  title  same  lights."  The  appdle^  motion 
to  require  the  appellant  to  separate  his  cans- 
ea  of  acdtm  and  to  plead  separatoly  against 
die  two  defendants  was  propo-ly  sustained. 

nie  order  of  tiie  trial  court  is  affirmed. 

STDVHNS,  a  and  BTANS  and  AIU 
THUB,  JJ.,  ccmcar. 


BELKNAP  V.  CITY  OF  ONAWA. 
(No.  34389.) 

(SapTMM  Oourt  of  Iowa.   Feb.  14,  1922.) 

1.  MaaMpal  oerporatieas  «s945»»8treet  In- 
provemenf  asseumeat  based  on  actual  value 
of  property  with  Improvement  constructed. 

Under  Code,  U  820,  821.  823.  and  82S,  re- 
quiring the  city  council  to  assess  property  for 
street  ImproTements  when  completed,  and  Code 
Snpp.  1913,  S  T92a,  limiting  the  assessment 
to      per  cent,  of  the  actual  value  of  the  prop- 


erty at  the  time  of  levy,  of  which  valne  the 
last  preceding  assessment  roll  shall  be  prima 
fade  evidence,  such  value  must  be  determined 
as  it  exists  with  the  Improvement  constmcted; 
such  assessment  roll  being  prima  fads  evidtnoe 
of  actual  value  only  at  ^e.data  of  an<^  prior 
assessment 

2.  Msalclpal  eerporatloBs  «s»45»— Faotora  la 
dstermlalBi  aataal  vaiae  ef  lets  bsMitai  hy 
strset  Inpreveneat  stated. 

In  dettfmtninf  the  actual  tbUm  of  property 
benefited  by  street  Improrements  as  a  ba^ 

for  determining  the  amount  of  the  assesnnent. 
whidi,  under  Code  Supp.  1913,  |  792a,  cannot 
exceed  26  per  cent,  of  such  valae  at  the  time 
of  levy,  the  cost  of  the  Improvement  cannot  be 
made  the  basis  for  the  levy,  hot  has  some 
bearing  on  the  actual  value  of  the  property 
St  the  time  thereof,  as  does  also  the  last 
preeediug  assessment,  which  the  statute  pro- 
vides ahsll  be  tsken  as  prima  fade  evidence  of 
such  value,  the  situation  and  surroundings  of 
the  lots,  their  availability  and  desirability  for 
residential  or  business  purposes,  proximity  to 
other  desirable  property,  nearness  to  sdiools, 
churches,  etc.,  the  value  of  and  improvement 
of  other  lots  in  the  vidnity,  and  the  prices  at 
which  similar  property  sold  at  or  ahovt  lha 
time  of  the  levy. 

3.  Manlclpal  corporatfeis  ^^02(3)— EvWaaoe 
helil  to  show  assassMont  omedei  statateiy 

limitation. 

EMdencfl  held  to  show  that  an  assessment 
for  street  Improvements  was  in  excess  of  the 
■limitetion  (Code  Supp.  1918,  1  792a>  of  26 
per  cent,  of  the  actual  value  of  the  lots  as- 
sensed  at  the  time  of  the  levy. 

Appeal  from  District  Court,  Monona  Coun- 
ty; W.  G.  Sears,  Judge. 

Appeal  from  the  action  of  the  district 
court  in  confirming  a  spedal  assesstnent  lev- 
ied by  the  dty  council  of  Onawa,  Iowa, 
against  the  property  of  the  appellant  for  pav- 
ing. Ifodifled  and  affirmed. 

O.  B.  Underbill,  of  Onawa,  for  appdlant 
Miles  W.  Newby  and  C  B.  Cotter,  botti  of 
Onawa,  for  appellee. 

FAVII/LE,  J.  The  appellant  is  the  owner 
of  one-half  of  block  70  In  the  dty  of  Onawa, 
the  said  tract  bdng  divided  into  four  lota, 
described  as  lots  6,  6,  7,  and  8,  and  number- 
ed in  said  order,  b^lnning  at  the  eoMt  lot 
The  lota  face  upm  Iowa  avenue,  and  there 
Is  a  street  on  the  east  side  and  ajso  one  on 
the  west  side  of  blodc  70,  both  of  which  were 
also  paved.  The  work  of  paving  was  com- 
pleted In  the  year  1918,  and  proper  proceed- 
ings were  had  for  the  assessment  of  sibi- 
lant's property.  The  appellant  appeared  be- 
fore the  dt7  council  and  filed  objections  to 
the  proposed  assessment  on  his  property,  as 
included  In  Uie  schedule  filed  before  the  dty 
couhdl,  and  a  substantial  reduction^  was 
made  in  the  proposed  assesamsnt  He  proee* 
cuted  bis  appeal  from  the  action  of  the  dty 


^ror  otiMr  oosw  sm  same  topic  and  KBT-HUHBBR  la  all  KaT-Numbared  Dltwts  and  ladasM 


Digitized  by 


Google 


Iowa) 


BELKNAP  T.  CTFT  OF  ONAWA 
<lll  N.W.) 


coandl  to  the  district  court  of  Mcoiona  eaaa- 
ty,  if^twra,  VDO^  trial,  tbe  asseBmient  as  lev- 
led  1^  the  dty  council  was  approred  and  coo- 
flnned.  Tbe  asBesBment  as  finally  fixed  by 
Uie  dty  coimcil  was  made  on  F^ruary  25, 
1920,  after  the  improvenrait  had  been  folly 
completed. 

Two  questions  are  ursBd  npon  ns  by  Oils 
appeal.  Tbe  first  is  a  ouestion  oi  law,  as  to 
the  time  when  the  valne  of  the  pn^toty 
Aonld  be  determined;  tbe  eeeond  ts  a  ftict 
quesUon,  taiTolTlng  Oe  actual  value  of  the 
appellant's  lots. 

I.  Section  792a  of  the  Sni^lement  to  the 
Code  of  1913  Is  as  follows: 

"Wlien  any  ci^  or  town  coudcU  or  board  of 
public  works  levies  any  speoial  aBsessmect  for 
any  public  improvement  against  any  lot  or 
tract  of  land,  nach  spedal  assessment  shall  be 
in  proportion  to  tite  spedal  benefits  conferred 
npon  tite  proper^  thereby  and  not  in  excess  of 
each  benefits.  Such  assessment  shall  not  ex- 
ceed twenty-fire  per  centum  of  the  actual  value 
of  the  lot  or  tract  at  iJie  time  of  levy,  and  the 
last  preceding:  assessment  roll  shall  be  taken 
as  prima  fade  evidence  of  such  valae." 

It  Is  the  appoUant'B  contention  that.  In 
levying  the  assessment  for  street  improve- 
ments against  tbe  property  of  tbe  appellant, 
tbe  dty  conndl,  under  this  statute,  could  not 
levy  an  assessmatt  in  excess  of  25  per  cen- 
tum of  tbe  actual  value  of  the  lot  or  tract, 
and  that  such  actual  value  should  be  fixed 
and  determined  immediately  before  the  con- 
struction of  the  Improvement ;  In  other 
wor^s,  the  contention  of  tbe  appellant  la  that 
the  enhanced  value  of  the  property,  if  any, 
because  of  the  conBtructlon  of  the  improve- 
ment, cannot  be  ta^en  Into  consideration  In 
determining  the  amount  of  tbe  assessment 
which  may  be  levied  against  the  pr<^erty. 
Appellant  urges  that  the  last  clause  of  said 
section  792a,  supra,  Is  an  indication  of  the 
Intention  on  tbe  part  of  tbe  Legislature  that 
the  assessment  shall  be  levied  on  the  pre- 
Improvement  valne  of  tbe  property.  This 
clause  provides  that  "the  last  preceding  as- 
sessment roll  shall  be  taken  aa  prima  fade 
evidence  of  such  value."  Appellant  argues 
that  said  "last  preceding  assessment  roll," 
referred  to,  is  of  necessity  an  assessment  roll 
-  made  before  the  Improvement  was  construct- 
ed, and  therefore  that  tbe  Legislature,  In 
making  such  assessment  roll  prima  facie  evi- 
dence of  tbe  value  of  tbe  pr(^rty,  contem- 
plated that  tbe  value  should- be  fixed  as  of 
a  date  prior  to  the  construction  of  the  im- 
provement. J 

Tbe  provision  in  regard  to  the  last  preced- 
ing assessment  roll  being  prima  facie  evl- 
dence  of  value  is,  however,  not  controlling  on 
this  qnestion.  In  the  first  place.  It  la  to  be 
observed  that  by  express  provision  of  the 
statute  the  last  preceding  assessment  roll 
is  only  prima  &de  evidence  of  the  value 
of  the  property.  In  Hansen  T.  City  of  Mls- 


soari  Talley,  178  Iowa.  809,  m  N.  W.  840. 
we  discussed  this  prorlalon  of  the  statute 
and  said: 

"It  Is  wen  known  tiiat,  notwltlistandbig  the 
requirement  of  the  Gode  that  an  property  be 
assessed  at  its  full  value,  it  Is  not  done;  and, 
tiiongh  officers  are  presiuned  to  do  thdr  duty, 
it  would  seem  that,  independent  of  this  statat^ 
the  assessed  ralue  should  t>e  presumed  to  be 
the  actual  value.  HiIs  statute  merely  so  de- 
clares, and  is  no  more  than  a  rule  of  eridmce.** 

[1]  The  statute  by  Its  express  terms  pro- 
vides tliat  "such  asseianait  shall  not  exceed 
twenty-five  per  centum  of  the  actual  valne  or 
the  lot  or  tract  at  the  time  of  levy."  As 
stated  in  the  Hansm  Oase,  tbe  value  that  U 
to  be  ascertained  as  the  basis  for  aettlHuent 
Is  tbe  "actual  value,"  and  not  tbe  assessed  or 
poiEBlbly  the  market  value,  and  audi  value,  by 
the  express  teims  <A  Hie  statute,  la  to  be  as- 
certataied  "at  the  time  of  levy."  Under  the 
provisions  of  tSie  statnte,  the  time  (tf  levy  of 
a  special  aasesament  is  definitely  and  c«tain- 
ly  fixed  as  being  subsequent  to  tbe  constrno 
tioQ  <tf  the  Improvement  Code,  S  820,  pro- 
vides: 

"When  the  making  or  reconstruction  of  any 
street  Improvement  or  sewer  shall  have  been 
completed  *  •  •  the  [dty]  council  shall  tJtm 
assess  such  portions  upon  and  against  such 
property  as  provided  by  law." 

Section  S21  provides  for  tbe  manner  in 
which  a  plat  and  schedule  of  tbe  assessment 
shall  be  prepared  and  filed,  and  section  823 
provides  for  the  giving  of  notice  after  Qie 
filing  of  the  plat  and  schedule,  and  section 
825  provides: 

"Tbx  spedal  assessments  made  in  said  plat 
and  sdiedole,  m  corrected  and  approved,  shaQ 
be  levied  at  one  time.** 

Reading  these  sections  together,  there  can 
be  but  one  conclusion,  and  that  is  that  the 
levy  of  the  special  assessment  by  the  dty 
coundl,  for  street  lmprovem«it,  cannot  be 
made,  under  tbe  statute,  until  after  the  im- 
provement has  been  completed,  end  the  stat- 
ute expressly  provides  that  the  assessment  is 
not  to  exceed  25  per  centum  of  tbe  actual 
value  of  the  lot  or  tract  at  tbe  time  of  the 
levy.  It  therefore,  of  necessity,  follows  that 
in  determining  tbe  actual  value  of  tbe  im- 
provement at  the  time  of  tbe  levy  (which 
levy  can  only  be  made  after  the  Improvemerit 
Is  completed)  said  actual  value  Is  to  be  deter- 
mined as  It  exists  with  tbe  improvement  con- 
structed. The  preceding  assessment  roll  ts 
only  prima  fade  evidence  of  the  value  of  the 
property  at  tbe  date  that  such  prior  assess- 
ment was  made.  Tbe  question  before  the 
coundl  at  tbe  time  of  levying  tbe  special  as- 
sessment ia  the  actual  value  of  tbe  property 
In  tbe  condition  in  wbidi  It  ts  at  the  time 
tbe  said  special  assessment  is  levied.  Tbe 
nsscKsmont  shall  not  exceed  26  per  centum  of 
sndi  actual  value. 
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[2]  II.  It  Is  the  further  ccntentlou  of  the 
ai^ellant  that,  under  the  erldence  In  the 
case,  the  assessment  finally  levied  by  the 
city  council  and  approved  by  the  district 
court,  against  the  appellant's  property,  Is  ex- 
ces^re,  and  should  be  reduced.  The  evl- 
dence  8how6  that  each  of  appellant's  lots  In 
question  has  a  frontage  of  66  feet  upon  Iowa 
avenue.  It  Is  conceded  by  all  of  the  wlt^ 
nesses  that  the  lots  are  located  In  a  desirable . 
residence  portion'  of  the  dty  of  Onawa. 
There  Is  an  old  house  upon  lot  five,  which  Is 
shown  by  the  evidence  to  be  of  c(»nparatively 
little  value.  The  last  preceding  assessment 
of  said  premises  showed  the  valuation  of  lot 
five  to  be  $700  and  of  the  remaining  three 
lota  $448  each.  The  plat  and  schedule  pro- 
vided for  a  proposed  assessment  of  the  prop- 
erty  for  the  improvement  as  follows:  Against 
lot  6,  $862;  against  lot  6,  $732.77;  agabist 
lot  7.  $707.13 ;  and  against  lot  8,  $1,045.11— 
or  an  aggregate  amount  of  $3,507.61.  Upon 
a  hearing  btfore  the  dty  council  upon  the 
appellant's  objectlfflis,  this  proposed  assess- 
ment  was  redaced,  and  finally  fixed  and  es- 
tablished In  the  following  sums:  Against  lot 
5,  $625 ;  against  lot  6,  $460 ;  against  lot  7. 
$460;  and  against  lot  8,  $550— making  the 
total  assessment,  as  finally  fixed  by  the  city 
conncU,  $2,076,  whlcli,  as  so  levied  against 
eadi  of  said  lots,  was  ctmflrmed  by  the  dis- 
trict court 

There  Is  evidence  to  the  effect  that  the  ac- 
tual cost  of  the  construction  of  Oie  Improve- 
ment adjacoit  to  the  said  lots  of  the  apjKl- 
lant  was  In  the  several  amounts  ahove  set 
forth  as  orlglnaUy  proposed  to  be  assessed, 
or  a  total  of  $3,607,61.  The  adfount  finally 
assessed  by  the  dty  eonndl  Is  leas  than  the 
actual  cost  ot  the  Improvemoit,  In  the  total 
sum  of  ^.432.61.  In  Carpoiter  v.  Ctty  of 
Hamburg,  179  Iowa,  116S,  162  N.  W.  602,  we 
held  that  for  such  an  Improvement  lots 
would  be  assessed,  legally,  for  more  than  the 
actual  cost  of  the  improvement  In  front  of 
the  particular  lot,  provided  mcb  assessment 
did  not  exceed  25  per  centum  of  the  actual 
valve  of  the  lot  at  the  time  ot  the  levy.  The 
cost  of  said  Improvement  is,  however,  not  to 
be  made  the  basis  for  the  levy  of  the  assess- 
ment, but  it  has  some  bearing  up<si  the  ac- 
tual value  of  the  lots  at  the  time  of  the  levy 
of  the  assessment,  as  does  aldo  the  last 
preceding  assessment  and  num^ons  other 
things  in  connection  with  the  said  lots.  The 
situation  and  surroundings  of  the  lots,  their 
availability  and  desirability  for  use  for  res- 
idential or  business  purposes,  their  proximity 
to  other  desirable  property,  their  nearness  to 
schools,  churches,  and  business  sections  of 
the  dty,  the  value  and  improvem^ts  upon 
other  lots  In  the  locality,  and  the  prices  at 
which  other  similar  properties  have  been 
sold  at  or  about  the  time  of  the  levy,  togeth- 
er with  any  other  proper  and  legitimate  facts 
bearing  on  the  question  of  the  actual  ralue 


of  the  lots  at  the  time  of  the  levy  of  the  as- 
sessment, are  proper  to  be  considered  In  de- 
termining the  actual  value  of  the  pn^terty 
and  the  amount  of  the  assessment 

[3]  Matters  of  the  general  character  above 
referred  to  were  offered,  in  evidence  in  this 
case,  and  the  evidence  is  In  great  conflict 
both  as  to  the  value  of  the  lots  before  the  im- 
provement and  their  value  after  the  improve- 
ment The  evidence  as  to  the  value  at  the 
time  of  the  levy  ranges  all  the  way  from  $1,- 
400  to  $2,600  on  lot  5,  from  $1,100  to  $2,000 
on  lot  6,  from  $1,000  to  $2,000  on  lot  7,  and 
from  $1,100  to  $2,600  on  lot  8.  The  dty 
council  fixed  the  assessment  on  lot  5  at  $625, 
and,  assuming  that  they  assessed  all  of  the 
lots  to  the  full  extent  of  the  25  per  centum 
of  the  actual  value  at  said  tlm^  this  would 
be  im  the  basis  that  said  lot  was  at  said  time 
worth  $2,600.  As  to  lots  6  and  7  it  would  be 
on  die  basis  that  eaxb  of  said  lots  was  at 
said  time  worth  $1«800,  and  as  to  lot  8  It 
would  be  on  the  basis  Quit  said  lot  was 
worth  $2,200. 

There  was  some  evld^ice  of  the  sales  ot 
property  in  the  vicinity  of  the  lots  in  ques- 
tion. This  evldoioe  has  bearing  upon  the 
value  of  appellant's  lots,  although  it  may  be 
true  that  lots  In  the  immediate  vicinity  may 
differ  substantially  in  value.  It  aiH>ears  that 
a  lot  In  block  71  in  this  vidnlty  sold  in  the 
spring  of  1910  for  $1,860,  with  a  house  on  It 
valued  at  about  $800.  This  was,  however, 
before  the  paving  was  put  In.  Another  lot 
appears  to  have  been  sold.  In  that  vidnlty  In 
1919,  before  the  paving  was  put  In,  for  9S00, 
and  another  we  for  $1,000.  It  also  appears 
that  there  are  a  large  number  of  vacant  res- 
idence lotB  In  the  dty  at  Onawa. 

It  Is  Impossible  to  reconcile  the  evidenco 
In  this  case  In  regard  to  the  value  of  these 
lots  at  Qie  time  of  the  levy  of  this  assess- 
ment A.  careful  reading  of  the  entire  evi- 
dence In  the  case  convinces  us  that  the  assess- 
ment as  finally  fixed  by  the  dty  council  waa 
in  excess  of  25  per  cmtum  of  the  actual  val- 
ue  of  the  lots  at  the  time  such  assessment 
was  made.  It  la  impossible  to  reach  any  ab- 
solutely certain  and  definite  amount  as  to 
the  actual  value  of  lots  in  a  matter  of  this 
kind.  The  best  that  can  possibly  be  dcme  is 
an  approximation.  We  are  convinced,  how- 
ever, from  the  entire  record  In  this  case,  that 
the  amount  assessed  against  the  appellant's 
lots  is  a  greater  amount  than  should  be 
borne  by  these  lots,  in  view  of  the  evidence 
regarding  their  actual  value  at  the  time  of 
said  assessment  We  think  that  the  trial 
court  should  have  assessed  the  said  lots  In 
the  following  amounts:  Against  lot  5,  $500; 
against  lot  6,  $375;  against  lot  7,  $375 ;  and 
against  lot  8,  $450.  The  assessment  appealed 
from  will  be  fixed  and  established  in  sSld 
amounts,  and  the  decree  of  the  trial  court 
modified  to  this  extott   The  costs  of  this 
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ai^»eal  wlU  be  taxed  to  appeltM. 
BO  ordered. 
Modified  and  afflrmed. 


It  la 


STBVENS.  G.  J.,  and  BVANS  and  AR- 
THUB,  JJ..  coocnr. 


ROSS  at  aL  V.  LAWRENCE.    (No.  84443.) 

(Supreme  Court  of  Iowa.   Feb.  14.  1922.) 

I.  Deeds  «a»203— Expeadltirt  ef  ama^y  ^ 
Sraatee  oaaaMeratf  ba  qneettoa  af  aatfao  lafla- 


In  action  to  ut  aside  deed  of  decedent  to 
fourth  wife,  the  fact  that  dofendant  widow 
expended  Bobstantial  rama  of  noney  In  caring 
tor  the  decedent  and  paying  off  Us  Indebtedneas 
waa  a  dreomatanee  proper  to  be  conaidered  on 
the  qnestion  of  nndne  influence. 

2.  Deeds  «=>2 1 1  (4)— Evldeaoe  beM  net  to  show 
uadua  IntlHeaoe. 

In  action  b;  children  of  deceaaed  grantor 
to  aet  aside  a  deed  to  his  fourth  wife,  eridence 
fteU  to  anstain  a  finding  that  there  was  no  un- 
due Influence. 

3.  Courts  ^»I8  —  No  JuriadiotloB  to  attack 
deed  of  land  In  another  state. 

State  coorts  have  no  jurisdictios  of  an 
action  attacking  'a  deed  of  land  in  another 
state. 

4.  wnie  «=942l— Probate  assumed  valid  In  eo|. 
lateral  praeeadiao. 

A  will  admitted  to  probate  moat  be  aaanmed 
to  be  valid  on  collateral  attack  nntU  aet  aaide  by 
flome  appropriate  proceeding. 

A);q;>eal  from  District  Court,  Cherokee 
Coontr;  Wm.  Hntdiinson,  Judge. 

Suit  in  equity  by  the  plaintlfCB  as  thb  only 
children  of  W.  P.  Lawrence,  deceased,  to 
cancel  and  aet  aside  two  deeds  made  In  his 
lifetime  by  said  Lawrence  to  bis  wife,  the 
defendant  herein,  on  the  ground  tbat  the 
grantor  ma  mentally  incomp^mt  to  make 
the  same  and  tbat  the  deeds  were  obtained 
by  undue  infiuence.  The  answer  in  effect 
denied  mmtal  incompetency  and  the  aliped 
undue  infiuence.  There  waa  a  trial,  result- 
ing in  a  decree  dismissing  the  petition.  The 
idalntlffa  appeal.  Affirmed. 

North  &  Donovan,  of  (taiaha,  Neb^,  for  ap- 
pellants. 

Uolyneux,  Maher  h  Meloy,  of  ChertdEee.  for 
appdlea. 

£VANS,  J.  [1 , 2]  The  case  as  presented  In 
the  briefs  is  purely  a  fact  case.  In  view 
of  our  concurrence  with  the  finding  of  the 
trial  court  we  will  not  enter  into  a  discussion 
of  the  details  of  the  evidence.  The  deeds 
in  question  purported  to  convey  the  little 
home  at  Cherokee  and  a  quarter  aectlon  of 


land  In  South  Dakota.  The  eonfiictlng  evl- 
deuce  was  directed  wholly  to  the  questlona 
of  mental  competency  and  undue  influence. 
Since  January  20,  1920,  Lawrence  was  com* 
[laratiTely  heipleas  physically,  and  was  cared 
for  by  his  wife  with  the  aid  of  a  nurs&  He 
waa  taken  to  a  hospital,  and  kept  there  for  a 
brief  time.  The  direct  evidence  does  not 
show  that  he  bed  become  mentally  iucompe* 
tent  prior  to  February  28th.  The  circum-. 
stances  surroimding  him,  however,  were  such 
as  to  subject  htm  to  the  possibility  of  undue 
Influence.  A  few  days  after  be  was  stricken 
on  January  20th  he  caused  a  codicil  to  be 
made  to  a  former  will,  whereby  he  directed 
that  his  wife  take  one-third  of  bla  property. 
We  infer  from  the  record  that  the  former  will 
had  devised  all  bis  property  to  his  children, 
and  that  it  had  been  made  perhaiM  before  his 
marriage  to  the  defendant  herein.  The  later 
deeds  under  attack,  being  made  on  February 
28th,  supplanted,  of  course,  the  will  and  codi- 
cil. Some  stress  is  laid  upon  the  inconsist- 
ency of  the  later  conduct  with  the  earlier. 
The  marriage  of  decedent  and  defendant  had 
occurred  6  yeara  and  3  months  before  hla 
death.  Each  <tf  them  became  the  fourth 
spouse  of  the  other.  Each  had  suffered  two 
bereavements  and  one  divorce.  They  became 
acquainted  by  means  of  newspai>er  adver- 
tising. The  marriage  proved  as  happy  as 
could  be  reasonably  expected.  The  decedent 
was  a  laborer.  The  defendant  was  possessed 
of  means  approximating  $3,000,  a  subetantlal 
part  of  which  was  used  In  the  common  sup- 
port of  the  pair.  The  helplessness  of  the 
decedent  after  January  20tb  resulted  in  large 
expense  for  his  care.  The  defendant  l>ecame 
liable  for  all  such  expense.  Immediately  up- 
on the  execution  of  the  deed  she  paid  off  a 
$600  mortgage  on  the  South  Dakota  property. 
The  value  of  the  homestead  does  not  appear 
in  the  record,  other  than  that  it  was  a  small 
home  In  Cherokee.  There  Is  some  evidence 
of  the  value  of  the  South  Dakota  land  as  be- 
ing $3,000.  These  were  all  circumstances 
which  are  proper  to  be  considered  on  the 
question  of  undue  influence.  All  of  them 
would  naturally  operate  upon  the  mind  of 
the  grantor  as  a  proper  inducement  to  so 
convey  bla  property  as  to  protect  his  wife 
and  to  reimburse  her  for  all  expenses  In- 
curred by  her  and  to  be  in  cor  red  out  of  her 
own  means.  The  wife's  p«'sonal  care  of  the 
patloit  during  his  helplessness  was  very  la- 
borious and  taxing,  and  was  liable  to  grow 
more  so  rather  than  lees.  The  considera- 
tion of  such  circumstances  by  the  grantor 
would  not  be  an  undue  Influence;  Though 
his  own  children  were  affectionate  toward 
him  and  visited  tilm  In  his  illnees,  they  were 
prevented  by  the  exigencies  of  their  own 
homes  and  responsibilities  from  rendering 
any  substantial  aid.  One  son-in-law  did  ren- 
der v^  substantial  help  as  a  night  nurse 
for  a  period  of  two  weeks.   Bo  was  paid 
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ther^or  hy  the  defendant,  not  becaase  be  re- 
quested It,  but  because  the  def^dant  recog- 
nized tbat  he  had  earned  it,  and  tendered 
him  the  pay  accordingly.  Before  maKing 
the  deeds  the  decedent  aaked  that  an  at- 
torney who  had  frequently  been  his  adviser 
in  the  past  be  called  in.  The  attorney  had 
a  full  private  conference  with  him,  and  drew 
the  deeds  pursuant  thereto.  The  testimony 
of  such  attorney  Is  a  part  of  the  record.  So 
far  as  disclosed  by  the  record,  such  witn^ 
was  entirely  disinterested,  and  his  erldence 
is  entitled  to  much  consideration.  The  plain- 
tiffs are  all  poor.  It  goes  without  saying 
ttiat  this  fact  would  naturally  appeal  to  th^ 
father  in  the  disposition  of  bis  property. 
On  the  other  hand,  there  was  very  little  that 
he  could  do  for  them  at  best.  His  own  bodily 
affliction  was  such  as  to  call  upon  him  witii 
much  reason  to  marshal  his  little  assets  so 
that  they  might  hold  out  to  the  end  of  his 
day,  and  so  tbat  he  might  as  far  as  poBsible 
protect  the  ri^ta  of  the  wife,  who  was  his 
one  dependable  stay  in  his  helpleasnesa  The 
foregoing  presents  the  substance  of  the  evi- 
dence. We  think  it  fulls  short  of  a  showing 
of  undue  influence.  If  we  were  disposed  to  a 
different  finding  of  fact,  we  stiould  deem  it 
difficult  to  order  a  reversal  because  of  cer- 
tain features  of  the  record,  which  we  note 
In  the  following  division: 

[1]  II.  It  wiU  be  noted  that  one  of  the  in- 
struments under  attack  conveyed  South  Da- 
kota land.  This  fact  appears  incidentally  and 
without  dispute  in  the  record.  However,  it  ap- 
pears to  have  had  no  attratlon  in  the  briefs. 
The  fact  remains  that  there  is  no  jurisdiction 
In  the  courts  of  Iowa  that  can  determine  the 
title  to  South  Dakota  real  estate.  For  sudi 
purpose  the  plaintiffs  must  resort  to  the  ap- 
propriate court  in  South  Dakota.  This  fact 
would  eliminate  all  consideration  here  of 
the  South  Dakota  prop«*ty.  and  leave  for  our 
consideration  only  such  questions  as  pertain 
to  the  homestead.  The  decedent  had  no  other 
pnqiverty  in  Iowa.  He  was  threatened  with  the 
possible  necestdty  of  having  to  sell  his  home- 
stead in  order  to  meet  the  expense  that  was 
accumulating  npon  him.  Re  could  not  have 
conveyed  It  to  any  otb&c  person  than  his  wife 
without  her  consent  She  bad  a  homestead 
right  therein.  It  stiU  subsisted  after  his 
death.  For  aught  tbat  appears  in  the  record 
the  present  margin  of  value  of  the  homestead 
over  and  above  the  wife's  interest  therein 
was  no  greater  than  the  amount  of  expenses 
already  incurred,  or  perhaps  the  amount  of 
advancements  already  or  concurrently  made 
by  the  wife.  It  is  true  that  the  ¥600  mort- 
gage was  upon  the  Dakota  land,  and  not 
upon  the  homestead,  and  that  the  wife  had 
joined  in  the  mortgage.  It  was  primarily, 
however,  the  husband's  debt,  and  the  pay- 
ment of  it  by  the  wife  operated  to  his  benefit 
Suppose  that  the  decedent  had  executed  a 
mortgage  to  the  wife  covering  the  homestead 


to  secure  h&c  In  the  repayment  of  moneys 
advanced  and  to  be  advanced  by  her.  The 
existmce  of  such  a  fair  consideration  would 
not  only  negative  undue  influence  in  the  ob- 
taining of  such  mortage,  but  it  would  tend 
strongly  to  support  the  transaction,  ev&k 
though  the  decedent  were  undor  mental  dis- 
ability. For  aught  that  appears  In  the  record 
the  $600  contemporaneously  advanced  by  the 
wife  in  payment  of  the  mortgage  was  sub- 
stantially equal  to  the  margin  of  value  of  the 
homestead  over  and  above  the  wife's  interest 
therein.  Furthermore,  inasmuch  as  all  the 
expenses  of  the  burial  and  last  sickness  re- 
maining unpaid  upon  tb6  death  of  decedent 
would  necessarily  fall  upon  his  surviving 
spouse,  there  was  a  quality  of  Justice  in 
providing  for  such  a  situation  by  the  convey- 
ance of  this  property  to  the  wife,  which  is 
not  to  be  ignored  In  determining  the  question 
of  imdue  influence. 

[4]  III.  Another  Important  fact  which  ap- 
pears in  the  record  and  whi<^  has  received 
no  attention  In  the  briefs  Is  Uiat  the  decedent 
executed  also  a  will  whereby  he  devised  all 
his  propraty  to  his  wife.  It  appears  also  that 
such  will  has  been  duly  probated;  whether 
with  or  without  litigation  does  not  appear. 
This  will  ts  pleaded  by  the  plaintiffs  in  a 
distinct  paragraph.  For  wbat  purpose  it 
was  pleaded  is  not  indicated  by  any  pleading 
or  by  any  evidence  or  by  any  reference  there- 
to in  argument  here.  The  prayer  of  the  peti- 
tion did  not  attack  it.  Whether  the  plain- 
tiffs could  set  aside  such  will  by  a  suit  in 
equity  we  need  not  determine.  Their  petition 
did  not  ask  to  set  it  aside.  The  will  was 
introduced  in  evidence,  but  has  not  bera  in- 
cluded in  appellant's  abstract  Assuming 
that  such  will  Is  valid,  which  we  must  do 
for  the  purpose  of  this  case  until  it  has  been 
set  aside  by  some  appropriate  proceeding, 
what  interest  have  the  plaintiffs  in  the  sub- 
ject-matter of  thia  suit?  They  were  not  the 
owners  of  the  property  when  it  was  conveyed 
by  the  deceased,  and  are  not  the  owners 
thereof  now,  unless  they  hare  Inherited  the 
same  from  their  father,  as  an  intestate,  or 
unless  they  have  acquired  the  same  by  the 
provisions  of  bis  will.  In  the  {vesence  of  the 
will  they  inherit  nothing.  They  concede  that 
nothing  has  been  devised  to  them  by  the  wllL 
It  may  be  that  they  could  properly  have  In- 
stituted a  contest  to  set  aside  the  will,  and 
tbat  they  could  have  carried  on  such  suit  and 
the  present  suit  concurrently.  We  do  not  de- 
cide. 'Even  then,  the  will  oxitest  should  be 
determined  first.  It  would  be  an  idle  pro- 
ceeding to  enter  decree  herein  setting  aside 
the  deeds  if  the  validity  of  the  will  were 
finally  sustained.  McGovern  t.  McGovem, 
186  N.  W.  60.  The  decree  entered  below  dls- 
misBlng  the  petition  Is  affirmed. 

STEVENS,  C.  J.,  and  ABTHUB  and  FA- 
VILLE,  JJ.,  concur. 
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AREND8  V.  FRERtCHS  et  al.    (No.  83740.) 

(Supreme  Court  of  Iow«.    Feb.  7,  1922.) 

I.  Appeal  and  error  «=»833 (3)— Notice  of  la- 
tentlon  to  petition  for  raheerlig  Bast  be 
served  within  30  days. 
Under  Code,  |  4149,  and  mle  66  of  the 
mlee  of  the  Supreme  Court  (128  N.  W.  xiU), 
it  ia  ImpetaUn  that  written  notice  of  intention 
to  petition  for  rehearing  must  Im  aerred  upon 
the  oMiosite  part?,  or  his  attorney,  and  npon 
the  clerk  of  the  court,  within  80  daya  attar 
the  filing  of  the  opinion. 


2.  Appeal  aai  error  «»833(3)— Time  not  ex- 
tHdai  for  service  af  aotloa  of  Intaatlon  to 
petition  for  reiieartap  after  expiration  of  30 

Assmaing  thnt  the  Suprenie  Court  ma;  ex- 
tend the  time  for  the  serrice  of  a  notice  for 
petition  for  a  rehearing  beyond  the  30  days 
provided  b;  Code,  S  4149.  and  rule  66  of  the 
rales  of  such  court  (128  N.  W.  xlii),  It  will  not 
grant  such  extension  after  the  30  daye  hae  ex- 
pired, even  if  it  be  conceded  that  mle  96  (128 
N.  W.  XT)  permits  waiver. 

3.  Courts  «=>82— Supreme  Court  oannet  waive 
oompllaaoe  with  rules  conformiog  to  statute. 

Conceding  that  the  Supreme  Court  has  pow- 
er under  certain  drcumetancee  to  waive  strict 
compliance  with  its  rules,  it  cannot  do  so  where 
the  matter  sought  to  be  obviated  is  statutory, 
and  where  the  rules  with  respect  to  the  sub- 
ject merely  conform  to  the  statute. 

Appeal  from  District  Court.  Grundy  Coun- 
ty ;  ISiomas  J.  Outhria,  Jnige. 

App^lee  filed  inotlon  for  an  eztensiw  ot 
time  In  wliltA  to  serve  and  file  notice  of  in- 
tentiOD  to  petition  for  rehearing.  Appelianta 
move  to  dismiss  the  petition  tor  leheering. 
AirpAlee^s  modon  oromled.  Appelluiti^t 
motion  snstained. 

For  former  opinion,  see  184  N.  W.  650. 

Bdwarda,  Longley,  Bansler  &  Harris,  ot 
Waterloo,  and  F.  A.  Ontjes,  of  Mason  Olty, 
for  appellants. 

Deacon,  Good,  Sai^ent  ft  Siiangler,  of  O- 
dar  Rapids,  for  appellee. 

PER  CURIAM.  The  opinion  in  this  case 
was  filed  m  October  18,  1921.  On  November 
16,  1921,  tbe  appellee  served  upcm  counsel 
for  the  appellants  a  notice  of  intention  to  pe- 
tition for  a  rehearing  Id  said  cause.  The 
attorneys  for  tbe  appellee  forwarded  said 
notice  to  the  clerk  of  this  court  for  accept- 
ance of  serrice  and  filing  thereof  by  tbe  clerk. 
Said  notice,  however,  was  not  received  by  the 
said  clerk  until  some  time  on  November  iStti. 
Tbn^eafter.  and  within  60  days  from'  the  said 
18th  day  of  October,  the  an»eUee  presented 
her  petition  for  rehearing  to  the  clerk  of  tbts 
court,  and  requested  that  same  be  filed.  Two 
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motions  are  presented  to  us  npon  this  state 
of  facts,  one  by  tlie  appellee,  filed  herein 
December  16,  1921,  supported  by  afOdavlt 
wherein  the  movant  prays  the  entry  of  an 
order  directing  the  waiver  of  the  rule  re- 
quiring notice  of  intention  to  file  a  petition 
for  rehearing  to  be  served  uptm  the  cl^fc  of 
this  court  wltbln  SO  da^ra  after  tbe  filing  of 
the  opinion,  and  directing  tbe  dnlc  to  accept 
senice  on  said  notice  of  intention  to  file 
petition  for  rdiearing  and  to  file  the  same, 
and  also  to  iteelve  and  file  the  aaid  petitiM 
for  rehearing.  Tbe  appellants  not  only  resist 
tbis  appUcation  for  a  modification  of  tbe 
rules,  but  move  to  dismiss  the  petition  for 
rehearing,  because  notice  of  intention  to  file 
the  same  was  not  served  witbin  30  days  from 
ttie  date  of  tbe  filing  of  the  opinion  in  said 
cause. 

Secti(m  4140  of  Oie  Code  provides  as  fol- 
lows: 


"Written  notice  of  intention  to  petition  for 
a  rehearing  shall  be  served  on  the  opposite 
party  or  his  attorney  and  the  clerk  of  the  Su- 
preme Court  within  thirty  d^a  after  the  filing 
of  the  opinion,  or  within  such  time  as  the  court 
mny  by  rule  prescribe." 

Rale  66  of  tbe  rules  of  this  court  (128  N. 
W.  xiii)  is  as  follows: 

"Written  notice  of  Intention  to  petition  for 
a  rehearing  shall  be  served  on  tbe  opposite  par- 
ty or  bis  attorney,  and  the  clerk  of  this  court, 
and  filed  with  the  clerk,  within  thirty  days  aft- 
er filing  of  tbe  opinion  or  decision,  and  if  no 
such  notice  ia  served,  the  petition  for  rehear- 
ing shall  not  be  filsd  after  the  expiration  of 
such  thirty  days." 

[1]  It  is  apparent  under  tids  statute*  and 
under  our  rules,  that  it  is  impemtlye  that 
writtoL  notice  of  intenticm  to  petition  for 
rehearing  in  any  case  must  be  served  npon 
tbe  opposite  party  or  his  attorney,  and  also 
upon  the  clerk  of  this  court,  within  SO  days 
after  the  flUug  of  tbe  oirinlon  in  any  ease. 
This  Is  provided  statute,  and  is  manda- 
tory., It  is  contended,  however,  by  the 
peUee,  tiiat  tbe  statute  provides  that  a  dif- 
ferent time  than  the  80-day  period  may  be 
prescritwd  by  rule  of  tills  court  .Section  4149 
does  provide  that  the  written  notice  of  inten- 
tion shall  be  served  and  filed  within  30  days, 
or  within  sudt  time  as  the  court  may  by  rule 
prescribe.  The  rale,  Mo.  66,  however.  Is 
in  conformity  with  the  statute,  and  neither 
limits  nor  extends  Its  tAaXn  proytsl<mB.  As 
bearing  on  this  question,  see  Hanson  v.  Ham- 
meU,  107  Iowa,  171,  77  N.  W.  889. 

[2]  We  have  held  that,  while  we  have  the 
power  to  waive  or  modify  our  rules,  we  can- 
not  change  the  reqalremeuts  of  the  statute. 
Newbury  v.  Lumlwr  Mfg.  Co.,  106  Iowa,  140, 
76  K.  W.  514.  But,  whether  or  not  we  could 
extend  tbe  time  for  the  service  of  the  notice 
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of  intention  to  petition  for  a  rebearing  In  any 
case.  It  Is  well  settled  under  our  prerlotis 
taoldlngs  that  any  application  for  anch  ex- 
teiuton  of  time  most  be  made  before  the  time 
in  which  the  act  should  be  performed  has 
expired.  In  the  instant  case,  the  application 
for  the  waiver  of  the  rule  and  for  the  exten- 
tAou  of  the  time  in  which  to  B^e  the  notice 
<^  Intentioi  to  petition  for  r^earing.  was 
not  served  until  the  14fii  day  of  Decemha* 
lOSl,  2S  days  after  the  time  within  whidi 
the  notioe  of  the  intention  to  petition  for  re- 
hearing should  have  been  aerred. 

It  la  contended  tiiat  under  rule  97  (128  N. 
W,  zv.)  we  should  now  waive  role  66  In  the 
Instant  case,  and  extend  tiie  time  for  serving 
tiie  notice  of  Intention  to  peUtitm  tor  re- 
hearing.  Bule  97  provides  as  follows: 

"When,  by  reason  of  pecnUar  drcnmstances, 
the  foregoing  rules  relating  to  the  abstract, 
preparation,  and  ailment  of  causes  oaght  to 
be  waived  or  modified  in  anj  case,  the  party 
desiruig  sodi  waiver  or  modification  may,  upon 
reasonable  notice  to  the  adverse  party,  apply 
to  any  judge  of  this  eonrt  In  vacaticm,  or  to 
the  coort  in  term  time,  for  an  order  directing 
the  waiver  or  modification  derited." 

It  will  be  noticed  that  this  section  refers 
to  the  rales  relating  to  the  abstract,  prepa- 
ration, and  argument  of  cases.  If  it  Is  to  be 
extended  so  that  it  would  apply  to  the  time 
of  serving  notice  of  Intention  to  petition  for 
rehearing,  still  It  could  not  avail  the  ap- 
pellee in  the  instant  case.  No  application  for 
any  extension  of  time  was  made  within  the 
.10-day  period,  nor  until  long  after  sudi  peri- 
od bad  expired.  Under  auch  circumstances, 
neither  the  court  nor  a  Judge  thereof,  under 
rule  07,  will  grant  to  an  applicant  a  right 
whlcii  had  once  been  lost  Newbury  v.  Lbr. 
Mfg.  Co.,  supra;  White  v.  Guarantee  Ab- 
stract Cb^  96  Iowa«  343,  64  N.  W.  306;  Ben- 
nett V.  City  of  Marlon,  101  Iowa,  112,  70 
N.  W.  105. 

[I]  AKieUeei'a  notice  waa  not  served  with- 
in the  time  required  by  the  statute  and  by  the 
rules  of  this  court  Tba  apK^lcatlon  tor 
waiver  of  the  rules  and  extension  of  the 
time  was  not  filed  or  swved  until  28  days 
after  the  time  for  serving  the  notice  had 
expired.  The  30-day  period  provided  f«  in 
section  4140  is  statutory,  and  it  will  so  con- 
tinue in  the  absence  of  a  court  rale  fixing  a 
different  period.  No  different  period  has 
been  fixed  by  any  rule  of  this  court.  Con- 
ceding that  we  have  power  under  certain  cir- 
cumstances to  waive  strict  compliance  witn 
the  rules  which  we  have  promulgated,  we 
cannot  do  so  where  the  matter  sought  to  be 
obviated  Is  statutory,  and  where  our  rules 
In  respect  to  the  subject  merely  conform  to 
tte  statute. 

It  follorwa  that  the  appellee's  motion  for  a 


modification  of  the  rules  and  an  extension 
of  time  for  service  and  filing  of  notice  of 
Intention  to  peUticm  for  rehearing  must  be 
overruled,  and  the  appellants*  motion  to  dis- 
miss the  petition  for  rehearing  must  be  8U»- 
tained.  It  fa  so  ordered. 

STBVXNS,  a  X.  and  mASS,  FAYILUB, 
and  ABTHUB,  JJ.,  concur. 


SEATON  V.  WESTERN  ASPHALT  PAVINQ 
CORPORATION.   (No.  34156.) 

(Supreme  Court  of  Iowa.  Feb.  14,  1922.) 

1.  RaUroads  ^3S0(7)— Negilgenos  la  startiag 
trail  striking  aatomoblie  held  for  Jury. 

In  an  action  for  damages  to  an  automobile 
struck  b7  a  train  when  plaintiff  attempted  to 
make  a  detour  from  the  center  of  the  street 
around  the  end  of  the  train,  which  was  stand- 
ing still  blocking  a  portion  of  the  street  the 
queition  whether  the  train  was  negligently 
started  without  a  signal  or  a  lookout  AeU  for 
the  jury. 

2.  Railroads  «=>350(IS)— Coatribatory  aagll- 
gence  of  automobile  driver  making  iotaar 
around  snil  of  train  heli  for  Jary. 

In  an  action  for  damages  to  an  antomoUle 
struck  when  plaintiff  attempted  to  make  a 
detoar  around  the  end  of  a  train  which  par- 
tially blocked  the  street  and  started  onexpect- 
ediy,  contributory  negligenoe  hsU  a  question 
for  the  jnrr. 

3.  Trial  «=»J94(IS)— iBitrwftlea  that  plalaUf 
waa  aat  eeatrihutorily  aaglliant  H  eara  wara 
ataadlag  still  whea  lia  started  to  make  de- 
tear  aroaatf  aad  of  trala  baM  oe  the  wtlght 
of  the  avldeooi. 

In  action  for  damages  to  aatomoblie  strock 
by  defendant's  train  at  crossing  when  traio, 
after  standing  to  as  to  partially  block  street, 
struck  automobile  making  detour  aronnd  end 
of  train,  in  which  there  was  evidence  that  plain- 
tiff stopped  automobile  when  30  or  more  feet 
from  crossing,  and  that  cars  were  standing 
stiU  when  plaintUf  started  to  make  detonr,  but 
were  moving  when  he  attempted  to  cross  the 
tracks,  instruction  that  plaintiff  was  not  guilty 
of  contdbntory  negligence  if  tiit  cars  were 
standing  atUI  "at  the  time  he  started  to  make 
the  said  detour,"  held  on  the  weight  of  the 
evidence,  since  whether  cars  were  moving  when 
plaintiff  attempted  to  cross  tracks  was  for  the 
Jury. 

Appeal  from  District  CmiH,  Moncma  Coun- 
ty;  W.  O.  Sears,  Judge. 

Action  for  damages  resulting  f n»n  a  'colli- 
sion of  plalntlfrs  automobile  with  a  train 
operated  by  the  defendant  There  was  a  dl> 
reoted  verdict  and  Judgment  thereon  for  the 
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plalntur,  and  tbe  defendant  appesla.  Re- 
versed and  remanded. 

Prldiard  &  Prlcbard,  of  Onawa.  and  Rob- 
ert B.  Pike,  of  Sioux  City,  for  ^H^eUant. 

M.  W.  Newby  and  O.  B.  Underbill,  botb  of 
Onawa,  for  aitpdlee^ 

BVAN8,  J.  Olie  damages  claimed  are 
sach  aa  resulted  to  the  plain  tlfTs  automobile 
fK»u  the  oolliaion.  Ibe  ooUialon  occurred 
September  20,  1918,  upon  the  tracks  of  the 
Illinois  Central  Ballroad  and  upon  a  crosa- 
Ing  In  the  town  of  Onawa.  Ttm  deftoidant 
was  a  paving  nmtractor  and  was  engaged  In 
the  performance  of  a  omtract  for  paving  In 
the  town  of  Onawa.  It  had  been  so  engaged 
for  acone  weeks.  By  some  arrangement  with 
tbe  railroad  company  the  defradant  used  Its 
tra&s  for  the  purpose  of  operating  thereon 
Kb  goadola  cars,  vrtwreby  tt  transpoMed  its 
paving  materials,  such  as  gravel  and  cement, 
to  and  tnm  Its  mixing  idant  wlUiin  tbe 
town.  It  used  an  engine  which  was  so  con- 
structed as  to  fomlsh  tiie  poww  both  for 
moving  the  cars  and  fw  loading  and  mload- 
ing  thect.  In  carrying  ca  this  votk  it  oper- 
ated both  night  and  day,  using  two  shifts  of 
moL  Tbe  collision  wlQi  plaintifC  occurred 
at  midnight  c«  Maple  street,  which  extoided 
north  and  south  and  crossed  the  railroad 
tracks  at  right  angles.  The  plalntifl  came 
from  the  north  along  Maide  sb-eet  towarfl 
this  crossliw,  and  observed  that  tbe  planked 
portion  of  the  crossing  was  comidetely  blo(&* 
ed  by  a  string  of  defendant's  oar&  "Whai 
within  30  or  more  feet  from  tbe  crossing  he 
stopped  his  auto  for  a  mimient  He  tesUfled 
that  he  loiAed  for  lights,  but 'saw  nrae,  and 
was  unable  to  discover  any  one  about  the 
cars  or  any  indication  that  ttie  cars  woe  to 
be  moved.  The  street  was  80  ffeet  wide  and 
level  and  passable  for  its  full  width.  The 
plank  crossing  was  16  feet  wide.  The  string 
of  caxB  extended  eastward  approximately  300 
feet,  wltti  the  engine  at  the  east  end  th»eof. 
!nie  west  end  of  the  string  extended  Just 
over  the  west  end  of  the  plank  crossing,  leav- 
ing a  qnce  of  about  SO  feet  frcnn  the  west 
«d  of  tbe  train  to  tbe  west  side  of  Blaple 
street  Atter  stopping  for  a  moment  tbe 
plaintiff  oooceived  the  purpose  of  detouring 
turn  tbe  center  of  the  street' westwly  around 
the  west  end  of  the  train.  Before  he  bad 
cmnplrted  the  crossing  of  the  rails  the  train 
moved  westerly  quite  slowly,  and  came  in 
contact  with  plaintiff's  autc^  whereby  It  was 
greatly  damaged.  As  daimed  by  plaintiff, 
no  lookout  was  maintained  and  no  signals  ot 
warning  were  given  agalnat  sndi  start  Such 
was  tbe  case  aocordta^  to  ttie  evldoue  for 
the  plaintiff. 

On  tbe  other  hand,  the  evidence  for  the  de- 
fendant showed  that  tbe  engine,  which  was 
faced  westerly  (Uie  string  of  cars  being  In 
front  of  it),  carried  a  strong  light  which 
shone  the  full  length  of  the  train  and  was 


readily  visible  from  Maple  street,  where  th4 
plaintiff  was ;  that  two  lookouts  were  pre8<- 
ent  at  the  west  end,  one  staticnied  on  the 
north  side  and  the  other  on  the  south;  that 
the  lookout  on  the  north  side  carried  a  lan- 
tern and  saw  the  approach  of  the  plaintiff 
and  signaled  him  to  stop;  that  the  signals 
were  toUoiPed  by  a  vigorous  call  of  warning, 
all  of  which  was  of  no  avail ;  that  Just  pre- 
vious to  the  starting  of  plaintiff  on  his  de- 
tour tbe  lookout  on  the  north  side  had  given 
a  signal  to  Qie  engineer  to  start  and  that  a 
moment  later  when  he  saw  the  course  of 
plalntifl  in  his  detour  he  gave  an  Immediate 
signal  to  stop,  which  latter  slgna)  was  obeyed 
instantly;  that  though  the  stopping  of  the  en- 
gine was  instantaneous  the  stopping  of  the 
cars  was  not  quite  so.  because  of  the  slack 
which  permitted  the  cars  to  move  a  slight 
distance  after  the  stopping  of  tbe  wglne; 
that  the  string  of  cars  had  stopped  upon  tbe 
crossing  but  a  few  momaits  before  tbe  ar- 
rival of  the  plaintiff;  that  it  was  bdng  oper- 
ated in  regular  course  and  manner,  and  that 
the  plaintiff,  who  lived  near  by,  was  familiar 
with  its  method  of  operation  both  nlgfat  and 
day;  that  the  engine  gave  the  usual  startLng 
si^al  and  the  lookout  used  his  utmost  en- 
deavor to  warn  the  plaintiff  of  tbe  danger  of 
his  course.  Such  is  tbe  substance  of  the  evi- 
dence pro  and  con.  The  two  questions  aris- 
ing out  of  the  evidence  were:  (1)  Was  the 
defendant  negligent]  ^  Was  the  plaintiff 
negligent} 

[1,2]  At  tbe  close  of  all  the  evidence  the 
defendant  moved  for  a  directed  verdict  on 
tbe  ground  that  tbe  evidence  failed  to  8bo\v 
any  neiSigence  of  ^  defteidant,  and  on  tbe 
fUrtliw  groimd  tiiat  the  idalntlff  failed  to 
show  fnedon  from  contributory  n^igence. 
Tbe  trial  court  overruled  the  motion.  Wo 
Uilnk  the  niling  wu  proper.  Under  the  evi- 
dence both  questions  were  for  tbe  Jury. 
Some  evidoice  was  Introduced  on  btiialf  of 
the  plaintiff  to  the  effect  that  the  defendant 
had  previously  and  quito  habitually  Uodced 
the  streets.  This  was  received  ov»  apiffo- 
priate  objection.  Later  the  court  by  ad' 
monition  to  tbe  Jury,  withdrew  lUl  such  evi- 
dence. Appellant  cmoplalns  that  such  with- 
drawal was  not  sufBdently  spedflc  snd  was 
therefore  infective.  Neither  was  this  con- 
plaint  well  takffli.  Tbe  withdrawal  was  com- 
prehensive and  onpbatle  and  applied  Id 
tmns  to  an  evidence  of  that  nature.  We 
think  it  was  sufficient. 

[S]  The  serious  question  in  the  case  arises 
out  of  tbe  seomd  paragn^  ct  instruction 
7,  wUeh  was  aa  follows: 

'The  nncontroverted  evidence  In  this  Case 
Shows  that  in  crossing  said  track  the  plain- 
tiff detonred  around  the  west  eod  of  said  de- 
fendant's string  of  cars,  and  you  are  instructed 
that  the  plaintiff  must  prove  to  yoa  by  a  pre- 
ponderance ot  the  evidence  that  at  the  time 
he  started  to  make  the  said  detoar  of  said  csxs 
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operated  by  defendant  Oat  the  nid  care  were 
■tanding  itUl,  tben  plaintiff  bad  the  right  to 
make  eald  croaring  to  the  west  irf  aald  cars  in 
aaid  manner,  and  idaintiff  would  not  be  guilty 
oC  contribntory  negligence  in  attempting  to  pass 
to  the  west  of  said  care  by  making  said  de- 
tour, bnt  if  he  has  not  so  proven  tbe  same  by 
a  preponderance  of  the  evidence  then  he  was 
gailty  of  contributory  negligence  as  to  tbia  act." 

It  will  be  noted  that  this  instruction  was 
peremptory  to  the  effect  that  If  the  cara 
were  "standing  stlU"  at  the  time  plaintiff 
"started  to  make  the  said  detour"  then  plain- 
tiff would  not  be  guilty  of  omtrlbutory  neg- 
ligence In  attempting  to  pass  to  the  west  of 
said  cars.  By  this  instmctlon  tbe  qnestion 
whether  the  cars  were  standing  still  at  the 
particular  moment  was  made  the  sole  cri- 
terion whereby  plalntUTs  negUg«ice  was  to 
be  Jndged.  The  plaintiff  made  his  atoQ  In 
the  center  of  an  80-foot  street  and  30  or 
more  teet  north  of  the  crossing.  Even 
Oiongh  the  cars  had  been  standing  still  when 
plaintiff  made  his  start  for  the  detonr,  plain- 
tiff was  not  thereby  absolved  from  contlnn- 
ing  to  use  care.  Though  they  were  standing 
still  when  he  started,  they  might  hare  been 
moving  when  he  attempted  the  crossing. 
The  Jury  could  have  so  found  as  a  fact  from 
tbe  erldeoce  for  the  defendant 

We  think  we  can  see  between  the  lines 
what  iffobably  was  In  the  mind  of  the  trial 
court  to  formulating  the  instruction.  This 
was  that  If  the  cars  had  been  moving  when 
the  plaintiff  started  his  detour  be  would 
have  been  gouty  of  oo&trlbatory  negllgoioe, 
as  a  matter  of  law,  In  attempting  to  pass  to 
the  west  of  the  morlng  train ;  whereas  if  tbe 
cars  were  standing  stUl  he  would  not  be  so 
smity.  as  a  matter  of  law.  This,  however, 
was  not  the  thought  actually  expressed  in 
the  fautmetion.  liOTeover,  If  it  had  bem.  It 
would  not  be  free  from  objection  as  mislead- 
ing to  the  jury.  It  was  enough  for  the  Jury 
to  know  that  under  tb»  evldenee  it  was  a 
<lue8tlo&  for  It  to  dedde  whether  the  plain- 
tiff was  guilty  of  negligence  or  not  There 
was  no  proper  occasion  Cor  saying  to  the  Jury 
that  the  lOaintlff  wwUd  not  be  n^lgent  up- 
on any  hypothesis,  though  it  might  be  proper 
Bpon  the  reverse  bypotbeels  to  say  that 
plaintifl  would  be  guilty  of  ne^lgenoe. 

Assoming  that  the  Jury  fonad  that  tbe 
train  was  "standing  stiU"  when  tbe  plalntiff 
fltarted.  tbe  Jury  under  this  instruction  could 
have  considered  the  question  of  negligence 
as  settled  by  auch  fact  and  to  be  beyond 
tbeir  fnrtbw  consideration.  We  are  con- 
strained to  bold,  thexefwe,  that  thore  was 
pn(|vdi<dal  oror  at  tills  pcdnt  The  Judg- 
ment below  is  accordingly  reversed. 

Reversed  and  remanded. 

ERFEVENS,  C.  J.,  and  ARTHUR  and  FA- 
VIXSLB,  31.,  concur.  I 


CURTIS  V.  HOYT,  State  Traasarer*  et  aL 

<No.  33807.) 

(Supreme  Court  of  Iowa.  Feb.  7,  1022.) 

1.  Taxation  «=}893— Pabllcafloa  of  aotice  of 
assaasmsBt  of  traasfer  tax  aot  sotBoleat  for 
resldesta  of  ooaaty. 

Under  Code  Supp.  1913,  1 1481a6,  provldbv 
tiiat  serving  of  notice  of  ^>pralsal  of  collateral 
inheritance  tax  ahaU  be  in  tb»  aama 
prescribed  for  the  commencement  of  dvH  ac- 
tions, where  the  only  party  Interested  was  an 
actual  and  bona  fide  reaident  e^  the  county, 
and  no  showing  was  made  that  it  was  imprac- 
ticable to  serve  the  atatutory  notice,  publication 
was  not  authorized,  not  being  tbe  service  pro- 
vided under  Code  1897,  {}  3518.  368S,  fOr  the 
commencement  of  dvQ  actiona. 

2.  Taxatlea  «cB899-Or«sr  for  Mtlee  hy  *'puli- 
neaUov"  Of  appraisal  af  traasfar  tax  aast 
be  detslto. 

Tile  order  for  notlee  of  qipraiBal  of  col- 
lateral inheritance  tax  by  publication  must 
BQecilj  the  time,  manner,  and  number  of  pub- 
lications, and  if  the  word  "publication"  is  used, 
intending  a  different  meaning  than  defined  in 
the  statute,  it  mast  be  defined  with  certainty. 

3.  Process  «s>84,  1 30— Proof  required  for  ao- 
tloe  by  pablloatioB  element  of  lurladlctloa. 

Notice  by  pnbUcation  is  conatractiva  only, 
and  is  the  mode  of  service  provided  for  pro- 
ceedings mostly  ex  parte,  and  proof  reqiUred 
is  an  element  of  jurisdiction. 

4.  Prttoees  «=385— Statute  dlreotlng  aervloe  by 
publioation  to  be  strictly  observed. 

Where  service  by  publication  is  aatiwrixe^ 
the  statute  is  in  derogation  of  the  common 
law,  and  must  be  strictly  observed. 

5.  ProBsts  «a»87->4>iiblieatloa  aervloe  M  ae- 
tgal  resMeat  a  aalllty. 

Publication  service  on  an  actual  resident  of 
the  county  where  Oa  action  is  brought  is  a 
nnOity. 

AmkbI  from  District  Court,  Tan  Boxen 

County;  D.  M.  Anderstw,  Judge. 

Action  to  cancel  and  set  aside  a  collateral 
Inheritance  tax  assessed  against  the  prop- 
erty of  plaintiff.  Petlttm  was  dismissed  at 
plaintiff's  costs,  and  Judgment  entered  ae 
cordii^y.  Plaintiff  appeals.  Reversed. 

Newbold  &  Newbold,  of  Keosauana,  for 
appellant 

Ben  J.  Olbson,  Atty.  Gen.,  and  B.  J.  Pow- 
ers, Aast  At^.  GoL,  and  G.  R,  Bucldes,  Ca 
Atty.,  ot  Eeosauqua,  for  appellees. 

DE  GRAFF,  J.  £1. 1]  A  oommiaalon  iasued 
directed  to  tbe  collateral  Inheritance  tax  ap- 
praisers of  Van  Boroi  county,  Iowa,  author- 
izing and  directing  them  to  apiuraise  tbe 
property  (tf  R.  B.  Gurtia,  who  died  intestate 
in  said  county  December  21, 1817.  A  return 
of  appraisement  was  made  May  25,  IdlS, 
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showlDf  tlie  value  of  tbe  ml  estate  to  be 
$20,780,  and  nuneys  and  credits  In  the  sum  of 
117,460.  TbiB  action  was  Instituted  by  plain* 
tiff,  who  Is  the  sister  of  the  decedent,  and 
Is  predicated  on  the  theory  (D  that  the  tax 
was  assessed  illegally  for  the  reason  that 
BO  legal  or  proper  notice  was  slLvea  ot  the 
I»<H)06ed  assessment,  and  (2)  becanse  the 
property  did  not  belong  to  B.  B.  Ourtls  at 
the  time  of  his  death,  bat  was  lu  fact  the 
property  of  the  plaintiff,  Helen  M.  CortlB. 

It  Is  the  contention  of  the  defendant  that 
the  Teal  and  pers(»ial  property  in  question 
was  transferred,  assigned,  and  conv^ed  oy 
the  decedent  to  the  plaintiff  prior  to  the 
death  of  the  owner  and  in  coDtemplaUon  of 
death,  and  to  avoid  the  payment  of  the  col- 
lateral Inheritance  <tax.  The  trial  conrt 
80  found,  and  dismissed  the  petition  upon 
Its  merits  at  i^alntlff's  costs. 

If  It  mfiy  be  said  that  the  defendant  faileil 
to  give  the  plaintiff  due,  legal,  and  tlmdy 
notice  of  the  proposed  assessment,  then  the 
conrt  was  in  error  in  dismissing  the  petition, 
and  It  will  be  unnecessary  for  this  court 
to  pass  up«Hi  the  merits  of  the  case,  reserv- 
ing to  the  def«idant  the  right  to  reappraise 
and  give  notice  to  the  parties  interested  as 
provided  by  statute. 

It  appears  tnm  the  record  that  after  the 
commisslOQ  issued  to  the  collateral  inherit- 
ance tax  appraisers  of  Tan  Burei  coonty 
the  appraisers,  on  May  2,  1918,  ordered  that 
f>a1d  appraisment  be  made  at  the  clerk's  of- 
fice In  Keoeau^na.  Iowa,  on  the  25tli  day  of 
May,  1918,  at  2  o'dock  p.  m.,  and  that  **9tat- 
ntory  notice  thereof  be  given."  An  applica- 
tion addressed  to  the  Judge  of  the  district 
conrt  was  filed  on  the  same  date,  In  which 
It  was  stated  that— 

**Wm  deem  it  hniwaetieaUe  to  serre  the  no- 
tice upon  interested  parties  as  provided  tot  by 
statute,  and  we  ask  that  such  other  notice  be 
prescribed  aa  may  be  deemed  proper  and  ad- 
Tisable." 

In  etmpllance  iltereviai  aa  ordu  vas  o- 
te»d  by  the  coort  granting  the  prayer  of  the 
application,  and  It  is  recited  tiwrein  **tbat 
notice  of  the  appraisement  be  given  by  pub> 
UcaUw.**  In  conformity  to  this  oi4tx  en- 
tered May  2,  1918,  the  appraisers  gave  no- 
tice by  pubUcatlfm  in  one  issue  of  the  Keo- 
sanana  Bepubltcan  (May  9,  1918),  a  weridy 
newspaper  poUlahed  In  said  coon^,  and  stat- 
ntcvy  proftf  thereof  iras  lUed.  This  pub- 
lished notice  was  addressed  to  the  proper 
parties,  and  apprised  them  that  the  proper- 
tj  charged,  or  aooi^t  to  be  charged,  with 
the  payment  of  collateral  inheritance  tax 
would  come  on  for  hearing  May  25, 1918,  at 
2  o'cloclc  at  the  clerk's  office  In  EeosauQua, 
Tan  Burra  coonty,  Iowa,  and  that  the  said 
appraisors  would  proceed  to  iqnwaise  the  es- 
tate of  the  decedent,  B.  B.  Curtis,  at  ssld 
time  and  place. 

^e  validity  of  the  notice  la  dcipendait  up- 


on the  piovlsioaa  of  Uta  slatato  in  ration 
thereta  Section  1481a6,  Code  Supp.  1913, 
provides  that  It  shall  be  the  duty  of  ooUat- 
eral  tax  appraisers,  upon  rectiving  a  can- 
mission  to  make  aa  assessment^  to  forthwith 
give  notice  to  tb»  treasurer  of  state  and  oth- 
er interested  postms  of  the  time  and  place 
at  which  they  will  appraise  the  property, 
which  time  shaU  not  be  less  than  10  days 
from  the  date  of  said  notice.  Tht  notice 
shall  be  served  in  the  same  manner  as  is 
prescribed  for  the  commencement  of  civil 
actions,  and,  if  not  practteable  to  serve  the 
notice  ivovlded  for  by  statote,  the  appraisers 
shall  apidy  to  the  court  or  judge  thereof  In 
vacation  for  an  order  as  to  su^  notice; 

In  the  Instant  case  It  is  cooclasively  alioWn 
that  the  plaintiff,  the  only  party  Interested 
in  the  ownership  of  the  estate,  was  an  actu- 
al and  bean  fide  resident  of  Tan  Bnren 
county.  Iowa,  and  had  been  all  her  life. 
She  resided  but  a  short  distance  from  the 
county  seat.  TMs  fact  the  appraisers  well 
knew,  and  they  had  been  on  her  premises  in 
an  official  capacity  a  short  time  prior  to 
the  fiUng  of  the  api^icatlon  for  ord«r  as  to 
notice^  There  is  no  showing  that  It  was  im- 
practicable for  any  reasrai  to  serve  the  stat- 
ntory  notice,  whidi  dearly  contemplates 
that  personal  service  shall  be  made  of  the 
commencement  of  an  action  against  a  resi- 
dent of  fbe  county.  Ttda  Is  a  statutory 
guaranty  to  every  resident  that  he  shall  not 
be  molested  in  the  enjoymutt  of  his  prop- 
erty rights  without  being  first  personally 
served  with  notice  of  Uie  contemplated  suit 
Before  the  statutory  notice  may  be  substl- 
tuted  by  another  form  of  notice  prescribed 
by  the  court.  It  must  be  made  to  appear  tliat 
it  Is  Impraetleable  to  sonre  a  notice  in  the 
statotory  method,  and  this  may  not  be  made 
to  depend  on  the  mere  allegation  erf  Hie  ap- 
praisers. A  duty  devolves  upon  the  trial 
judge  before  entering  an  order  to  And  and 
detomlne  a  valid  reason  fnr  tianglng  tiie 
character  of  On  notice.  It  may  not  be  ar- 
bitrarily done.  FutliennOTe,  it  Is  not  for 
tbB  anfinlsers  la  the  aaerdse  of  their  dis- 
crrtton  to  define  n  prescribe  fbe  kind  ov 
character  of  ''a  pablicatlMi.'' 

The  order  In  this  case  was  quite  indefinite, 
ivovlding  as  it  did  for  "notice  by  publication." 
without  m>eclfying  the  time,  manner,  or  the 
number  of  publications.  The  orilateral  In- 
heritance tax  law  in  this  particular  does 
omtemplato  the  serrioe  of  a  notice  etlier 
and  dlflteent  ttom  that  iweecrlbed  for  the 
commencement  oi  dvU  acttona  Sections 
3518  and  S5SS.  Code  1897.  The  word  "pnb- 
licattcm'*  has  a  defined  meaning  nndsr  enr 
statute,  and  if  tlw  word  is  used  In  an  order 
of  court  intendiiv  a  differait  meaninf  it 
must  be  defined  with  reasonable  certainty. 

[8]  Notice  by  publicatl<m.  whether  under 
the  statute  or  'otherwise.  Is  constructive  no- 
tice only.  It  is  a  mode  of  service  provided 


Digitized  by  Google 


186  NOBTHWBSTBBN  BBFOBTBB 


(Iowa 


by  tfae  Legislature  to  be  used  In  i»roceedlni!a 
mostly  ex  parte,  and  the  proof  required  is 
-made  an  element  of  Jurisdiction  by  tbe  stat- 
ute. BroghiU  V.  Lash,  8  Q.  Greene.  3ST; 
Cannes  v.  Mitchell,  82  Iowa,  601,  48  N.  W. 
941;  Tunis  v.  Wtttarow.  10  Iowa,  805,  77  Am. 
Dec.  117;  MlUer  v.  Corbin,  46  Iowa,  160; 
Blacbly  t.  Blachly,  169  Iowa,  489,  151  N. 
W.  447. 

[4,  i]  Constructive  service  of  iHwiess  by 
publication  as  d^ned  by  statute  Is  autbor- 
iiied  in  eases  where  personal  service  cannot 
be  had.  This  is  the  clear  intent  The  sta^. 
ute  is  in  dezY^ation  of  the  common  law,  and 
Is  to  be  strictly  and  literally  observed. 
Prlestman  v.  Prlestman,  103  Iowa,  820,  72 
N.  W.  nss.  Fuhlicntloii  aervloe  on  a  person 
who  Is  actually  and  op^y  a  resident  of  the 
county  where  the  action  Is  brought  is  a  nul- 
lity. Main  T.  Kick,  180  Iowa,  60,  161  N.  W. 
711;  Ebtrem  v.  Town  of  Slater,  181  Iowa, 
920,  165  N.  W.  263. 

The  plaintiff  by  her  action  made  a  direct 
attack  upon  the  appralsment  and  the  tax  Im- 
posed. Ber  action  Involved  the  qnestlon  of 
Jurisdiction  In  the  premises.  The  court 
erred  in  its  ruling  on  the  sufficiency  of  the 
notice  to  plaintiff.  This  makes  the  determi- 
nation of  the  second  proposition  unneces- 
sary on  this  ai^eal.  By  reason  of  tfae  ex- 
pense involved,  and  since  there  Is  no  claim 
that  the  appraisement  or  assessment  is  ex- 
cessive, we  feel  Justified  in  saying  under 
the  present  record  that  the  estate  In  ques- 
tion is  subject  to  an  assessment  on  the  value 
of  one-half  of  the  personal  property  aa 
shown  by  the  appraisement,  and  none  other. 
This  Is  said  without  prejudice  to  the  rights 
of  either  party  to  this  action.  Tlie  judg- 
ment entered  by  the  trial  court  must  be  and 
la  reversed. 

STEVENS,  0.  J.,  and  WEATBB  and 
PRESTON,  JJ.,  concur. 


STATE  V.  CHRiSTIANSON.  (No.  34249.) 
(Supreme  Court  of  Iowa.  Teb.  14,  19S2.) 

1.  Homldde  «=»244( I)— Evidence  held  to  »us> 
tain  conviction  for  wife  murder  as  agalast 
self-dflfflnse  plea. 

In  prosecntion  of  hasband  for  murder  of 
wife,  who  wan  separated  from  husband  and  was 
livhv  with  her  parents,  in  wlrieh  defendant 
pleaded  that  he  bad  shot  in  self-defense,  and 
that  shot  had  been  intended  for  his  wife's  fa- 
ther, wlio  was  making  an  attack  on  him,  evi- 
dence Aeld  to  sDStain  conviction. 

2.  Homiolde  «s>i93— EvMeaoe  thai  defaadaat. 
olianiad  with  nirdar,  bad  tkrowa  roek 
tliroaiti  window,  held  admissible  to  explaia 
potisssloa  of  revolver  by  deeadenrs  father. 

In  prosecution  fw  murder  <tf  wife,  who  was 
Uirfng  with  her  parents,  in  wUch  the  husband 


claimed  self-defmse,  and  that  flie  buUet  was 
intended  for  wife's  father,  who  was  attacking 
him,  and  that  be  bad  been  induced  to  come  to 
her  parents'  bouse,  bo  that  he  might  be  attack- 
ed with  a  revolver  loaded  and  conveniently  plac- 
ed, testimoDy  that,  two  days  before  the  killing, 
the  husband  had  come  to  the  parents'  home, 
and,  on  being  refused  admittance,  had  thrown 
a  rock  through  the  window,  Md  admisrible  to 
explain  why  the  wife's  father  had  a  revolver 
ready  for  ase  on  day  of  UUiiw. 

3.  Criminal  law  ^l044—Adiiils8loB  of  evl- 
denoe,  os  promise  to  ooaseet  It  with  defead- 
ant,  aet  gnwnd  for  rovorsal,  la  absnne  af 
■lotioa  to  strike. 

Where  evidence  was  admitted  on  the  prom- 
ise of  the  state  to  connect  It  with  the  defuid- 
ant(  and  where  there  was  no  motion  or  re* 
quest  by  defendant  that  the  evidence  be  strick- 
en, on  the  ground  that  It  had  not  been  properly 
connected  with  defendant,  the  admission  of 
evidence  was  not  ground  for  reversal,  regard- 
leas  of  whether  the  facts  subsequently  proved 
sufficiently  connected  such  testimony  with  de- 
fendant. 

4.  Criminal  law  «=3730(2)— Error  In  opanlag 
statemeat  of  proseoutlng  attorney  te  Joiy 
held  cured  by  admonltloa  of  eoart. 

Where  the  court  sustained  defendant's  ob- 
jections to  opening  statements  of  prosecuting 
attorney  as  to  what  he  would  prove,  and  ad- 
monished him,  the  ruling  was  prima  fade  suffi- 
cient to  cure  any  error,  and  where  there  was 
noUiing  peculiar^  prejudicial  about  the  state- 
ment, and  there  was  nothing  to  impeach  Us 
good  faith,  it  was  not  ground  for  reversal. 

5.  Criminal  law  171  (3)— MissUtemnnt  of 
prosecstor  is  argument  held  aot  gresad  for 
reversal. 

In  murder  prosecutiea,  in  which  the  bullet 
by  which  deceased  had  been  shot  was  produced, 
and  there  wss  undisputed  evidence  that  it  wo 
a  ZS  caliber  buUet,  prosecuting  attorney's 
statement  In  argument  that  the  conmer  had 
testified  that  It  was  a  .86  caliber  buUet,  iriiere 
he  in  fact  testified  that  he  did  not  know  the 
odiber,  fteld  not  ground  for  reversaL 

6.  Crialaal  law  «s>720(2)  — .  InaecBradaa  la 
statomeat  of  evideaoe  not  mlseeodaet  la  legal 
aaaae. 

Inaccuracies  of  prosecuting  attorney  la 
statements  of  evidence  in  final  arguments  to 

jury  are  not  misconduct  in  a  legal  sense. 

Ajq>eal  from  IMstrict  Court,  Woodbury 
County;  C.  C  Hamilton,  Judge. 

Charles  F.  Chrlstlanson  was  Indicted  for 
murder  in  the  first  degree.  A  verdict  was 
rendered,  finding  him  guilty  of  murder  In 
the  second  degree.  Upon  this  verdict  a  life 
sentence  In  the  penitentiary  was  Imposed 
upon  him  by  the  court  He  has  ai^ealed. 
Affirmed. 

George  G.  Teaman,  of  Sloux  C!ty,  for  ap- 
pellant. 

Ben  J.  Gibson,  Atty.  Gen.,  and  Jobu 
Eletcher,  Asst  Atty.  Gen.,  for  the  State. 
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EVANS,  J.  On  January  15,  1921,  the  de- 
fmdanf B  wife,  while  seelcing  asylum  in  her 
mother's  home,  was  shot  to  death.  The  fatal 
buUet  paietrated  her  heart,  and  Bbe  lived 
bat  a  few  momenta  thereafter.  Upon  a  post 
mortem  examination  by  the  coroner  the  bal- 
let was  discovered,  and  was  taken  from  the 
body  and  was  introduced  In  evidence  at  the 
trial.  It  was  a  .88  caliber,  and  came  from 
a  .38  gan  held  In  the  bands  of  the  defendant. 
The  married  life  of  the  defendant  and  his 
wife  had  not  been  harmonious.  The  emjAa- 
sis  of  the  defense  made  by  the  defendant  was 
that  the  shot  that  killed  his  wife  was  not 
intended  for  her,  bnt  that  the  same  was  in- 
tended for  Percy,  her  stepfather,  and  was 
delivered  In  self-d^ense. 

The  errors  assigned  as  grounds  of  revw- 
sal  may  be  classified  nnder  three  g^^al 
beads:  (1)  That  the  evidoice  was  insuffl- 
cient  to  sustain  the  verdict  of  gnilty;  (2)  cer- 
tain erroneous  rulings  in  the  admission  of 
evidence;  <3)  misconduct  of  the  county  at- 
torney in  his  opening  statement  and  In  his 
<dosing  argument  to  the  Jury. 

[1]  I.  Was  the  evidence  sufficient  to  sus- 
tain the  conviction?  The  married  life  of 
these  people  had  been  tempestuous.  They 
bad  been  married  but  a  few  years.  They 
had  been  once  divorced  from  each  other,  and 
had  remarried.  The  remarriage  was  com- 
paratively recent  On  one  or  two  occasdons 
diereafter  tbB  wife  had  fled  from  her  home 
nnder  daim,  at  least,  of  fear.  On  Thorsday 
evening,  January  I3th,  she  came  to  the  home 
of  her  mother,  Blrs.  Percy.  In  the  meantime 
she  had  lodged  a  complaint  against  hier  hus- 
band with  the  police;  This,  however,  was 
Informal  and  waL  Later  in  the  evening  the 
defendant  appeared  at  the  door  of  the  Pen^ 
home  and  was  not  admitted.  He  conversed 
with  Mrs.  Pwcy,  while  be  was  on  the  ontside 
and  she  on  tbo  Inside  of  the  hoosew  Tbe  door 
wu  not  (v^ed  to  him.  In  tlw  conversatloii 
with  Mrs.  Percy  ahe  ordered  htm  away,  nn- 
dflr  threat  of  callb^  the  police.  He  left  hla 
place  at  the  door,  uttering  defiance  of  the 
police,  One-half  or  three  qoartera  of  an  hoar 
lata-  a  "rock"  was  thrown  through  the  win- 
dow, apparently  aimed  at  Mrs.  Cbrlstianson, 
who  was  at  that  time  occupying  a  rocking 
chair  in  the  near  vicinity  the  window. 
The  rock  struck  the  back  of  ber  chair,  with- 
in six  or  eight  inches  of  ber  head. 

Early  Saturday  morning  a  complaint  was 
lodgied  against  the  defraidant  with  the  coun- 
ty attorney  by  the  wife  arid  lier  father.  Lat- 
er in  the  forenoon  be  called  bis  wife  by  tel- 
ephone, and  bad  a  short  conference  with  ber 
at  the  'phone.  A  few  minutes  before  noon 
of  the  same  day  he  came  to  the  Percy  home, 
and  entered  It  at  the  back  door,  without  per- 
mission and  without  knocking.  At  the  very 
moment  of  his  opening  the  door  Mrs.  Cbrls- 
tianson  and  her  sister,  Miss  Oomstock,  w^e 
at  the  door,  being  about  to  depart  from  the 


hoose,  Upcm  ILIs  sudd^  meeting  of  the  de- 
fendant, both  the  women  started  }n  flight 
Into  othffiT  pwtlons  of  the  house;  the  sis- 
ter raonlng  upstairs  and  Mr&  Cbrlstianson 
toward  another  room  downstairs.  The  de- 
fendant held  a  revolver  as  he  entered,  and 
said  to  ills  wife,  "You  will  not  get  away  this 
time."  Previous  to  this  the  defendant  had 
several  time  threatened  to  kill  bis  wife,  un- 
less she  would  return -to  him.  The  screams 
of  the  mxaea  brought  Percy  fnnn  another 
room  to  the  scene.  He  either  threw  or 
knocked  the  defendant  to  his  knees,  and 
attempted  to  get  tbe  revolver  away  from  him. 
Falling  in  this,  he  taast&ied  to  get  his  own 
revolver  from  tbe  pantry.  Before  he  had 
accomi^lshed  this,  the  first  shot  had  been  flr- 
ed  by  the  defendant,  which  resulted  in  the 
Immediate  death  of  his  wife.  A  duel  oisued 
between  the  defendant  and  Percy,  wherein 
both  were  severely  wounded.  A  total  d  five 
shots  had  been  distibarged  the  defendant 
and  three  by  Percy.  Before  starting  for  the 
Percy  b<«ue  that  tormooa,  the  defendant  bad 
borrowed  the  revolver  from  bis  son  of  a  for- 
mer marriage,  and  bad  gone  to  bis  son's 
home  for  that  purpose.  On  the  way  to  the 
iHvrowIag  he  had  purchased  cartridges  ap- 
propriate for  use  in  tbe  son's  revt^v^. 
These  are  tbe  salient  facts  as  tbey  appear  in 
the  evidaice  for  the  stat& 

Defendant  was  a  witness  In  liis  own  behalf. 
He  testified  to  the  borrowing  of  the  revcdver 
and  the  purchase  of  tbe  cartridges.  He  de- 
nied that  be  had  any  intention  to  shoot  bis 
wife.  He  admitted  the  duel  between  him 
and  Percy.  He  admitted  that  his  gun  was  a 
.38  caliber.  He  tesUfied  that  he  went  to  the 
Percy  home  that  day  upon  tbe  invitaUon  of 
his  wife  over  the  '[Aone.  The  theqry  ad- 
vanced for  him  at  t^ls  point  1b  that  a  trap 
waa  set  for  him,  and  ttiat  he  had  been  in- 
duced to  come  to  the  home  In  urder  diat  Per- 
cy might  attach  him.  He  testified  that  Per- 
cy did  attack  him  immediately,  and  that  Per- 
cy fired  the  first  sfaot,  and  that  be  himself 
fited  only  In  self-defoiae,  directing  his  fire  at 
Percy  alone. 

The  instructions  of  the  court  gave  to  the 
defendant  the  full  b^eflt  of  bis  theory  of 
self-defense.  No  complaint'  is  made  of  any 
Instruction.  Tbe  Jury  was  amply  Justified  in 
finding  tbe  facts  substantially  as  tbey  were 
given  by  the  state's  witnesses.  The  evidence 
for  the  state  was  abundant  to  sustain  tbe 
verdict.  It  was  not  only  sufficient  as  a  mat- 
ter of  law,  but  was  very  persuasive  as  a  mat- 
ter of  fact  There  was  no  error  In  the  re- 
fusal of  the  court  to  direct  a  verdict  for  tbe 
defendant. 

[2,  S]  II.  Tbe  alleged  error  In  the  admis- 
sion of  evidence  has  rtference  chiefly  to  one 
item.  The  state  introduced  evidence  con- 
cerning the  circumstance  of  the  "rock"  that 
came  through  tbe  window  and  struck '  tbe 
chair  of  Mr&  CbristiansOo.   ^le  d^endant 


Digitized  by  Google 


464 


188  NOBTHWESTEBN  BBPOSTEB 


(Iowa 


made  appropriate  objection  to  each  question 
wbl<di  was  calculated  to  produce  evidence  ot 
this  circumstance,  and  the  objections  were 
overruled.  These  rulings  are  now  complain- 
ed of.  We  find  In  thri  record  two  quite  con- 
clUBire  reasons  why  this  assignment  cannot 
be  sustained: 

(1)  The  theory  advanced  by  the  defendant 
that  the  Percys  had  Induced  the  defendant  to 
come  to  the  home  In  order  that  they  might 
carry  out  their  plan  to  attack  him  with  a 
revolver,  loaded  and  conveniently  placed  for 
that  purpose,  challenged  them  to  an  expla- 
nation of  why  they  had  the  revolver  so  ready 
for  use.  The  episode  of  Thursday  night  was 
the  explanation.  The  defendant  drew  this 
fact  out  on  cross-examination,  although  it  is 
niso  true  that  it  was  brought  out  as  a  part 
of  the  state's  main  case.  If  It  were  eliminat- 
ed from  the  latter,  It  would  still  be  in  the 
record  as  a  part  of  the  cross-examination. 

(2)  The  evidence  of  the  circumstance  was 
admitted  In  the  first  instance  by  the  court 
upon  a  statement  by  the  county  attorney  that 
he  would  connect  the  circumstance  with  the 
defendant.  ThB  court  stated  that  It  would 
receive  the  evidence,  subject  to  Its  being 
stricken  later.  If  the  state  failed  to  connect 
it  There  was  no  error,  thertfore,  thus  far. 
The  only  evidence  produced  by  the  state  to 
connect  tiie  defendant  therewith  was  the 
threats  made  by  the  defendant  tiiat  he  would 
kill  hie  wife  If  she  did  not  return  to  him,  the 
fact  that  she  had  refused  <m  that  Thursday 
night  to  confer  with  him  at  all,  that  the  de- 
fendant had  be«i  peremptorily  ordered  away 

Mrs.  Percy,  and  that  he  had  left  uttering 
defiance.  Whether  these  facts  suffldently 
cmnected  the  defendant  with  the  assault 
that  n^t  we  need  not  determine,  because  no 
further  attention  was  paid  by  the  defradant 
to  the  raltng  of  the  court,  and  no  motion  or 
request  was  made  Uiat  the  eridcmce  be  atrl^ 
en  on  Uie  ground  tiiat  it  had  not  beeti  prDp>- 
wly  connected  with  the  d^endant 

14]  IIL  MlsctKidnct  Is  diuged  against  the 
ooonty  attOTne^.  In  his  opening  8tatan»t 
to  the  jury  the  county  attorney  purported  to 
state  the  sobstanca  ot  ttm  erldeoce  which  the 
state  would  produce.  TbB  defendant  oUed^ 
ed  diligently  to  certain  purported  erid»ice  as 
being  Incomiwtait  and  Inadmlsstble.  Several 
of  these  objecttona  wwe  formally  sustained 
by  the  court  Tbe  complaint  Is  that  this  was 
not  a  BuOldent  ruling,  In  that  tbe  statonent 
ot  the  county  Bttamey  still  remained  in  tbe 
record  and  had  been  beard  by  the  Jury-  That 
la  always  true  when  objection  Is  made  after 
Uke  evidence  or  statement  has  gone  in.  The 
court  did  adnumlah  tbe  county  attorney  as 
to  vb&t  be  could  show  and  what  he  could 
not  and  did  sustain  the  d^otdant's  objec* 
tions  In  tbe  serwal  Instances.  All  this  was 
df»e  in  tbe  presence  of  the  Jury.  We  think  a 
ruling  In  such  form  was  at  least  iMima  facie 
sufficient  ^nie  pnrpwted  eridenoe  comjHaln- 


ed  of  was  close  to  the  line.  Tbrae  was  noth- 
ing peculiarly  prejudicial  or  Inflammatory 
about  it  There  was  nothing  in  tbe  nature 
of  such  evid^ce,  or  In  the  clrcumBtanoes  of 
the  utterance  by  the  county  attorney,  that 
Impeached  his  good  faith.  Matt^  of  this 
kind,  occurring  in  the  course  of  a  trial,  are 
peculiarly  within  the  control  of  the  trial 
court  It  has  a  large  discretion  tho^in, 
with  which  we  will  not  lightly  Interfere.  No 
ground  for  our  Interference  Is  presented  here. 

[S]  Another  ground  of  mlac<mduct  of  tbe 
county  attorney  Is  directed  at  the  cioslng  ar- 
gument and  at  certain  statements  made  by 
the  county  attcnney  concerning  tbe  evidence 
of  Dr.  Bobbins,  tbe  coroner.  Tbe  oooa^  at- 
torn^ said: 

"Dr.  Bobbfais  says  It  was  a  JSB  caliber  bal- 
let turned  ofor  to  Mr.  Danielson,  who  has  kept 
it  in  his  possession  ever  since,  until  it  was 
produced  In  court  yesterday,  and  that  will  go 
with  you  to  yoor  jury  room  for  your  examina- 
tioQ.  So  It  is  a  .8S  caliber  boUet  that  ended 
her  life." 

Defmdanfs  counsel  objected  to  tills  state- 
ment as  follows : 

"Dr.  lUbbina  didn't  say  It  was  a  .38  caliber 
bullet  He  said  he  didn't  know  what  caliber  it 
was.  He  wasn't  experienced  in  that  line.  It 
is  a  qnestion  of  fact  7our  honor. 

'^e  Court:  The  jury  have  heard  what  the 
doctor  testified  to.** 

Tbe  countr  attorney  was  in  error  at  this 
point  In  Us  statement  of  tlie  testimony.  Dr. 
Bobbins  did  testis,  as  cfmt«nded  Iqr  defend- 
ant's counsel,  ttiat  he  did  net  know  tbe  gauce 
and  was  not  eKpertenced  In  fltat  subject  it 
did  aroeer  from  bis  testimony  tbat  be  got 
a  very  imperCeet  view  of  tbe  bullet,  be- 
cause it  was  covered  with  Uood.  in  Oe 
light  of  the  whole  recmd,  however,  snCb  mis- 
taken statemwt  by  the  county  attomeor  was 
quite  harmless  and  Immaterial  The  tsstt- 
mony  Is  nndUvnted  Otat  ttae  baUM  takoi 
from  tb»  body  of  Ifrs.  Cbristlanaoa  WM  a 
calUwr.  Dr.  Bobbins  testlfled  that  be 
gave  tb»  bullet  to  Oblef  of  Police  Danielson. 
Danidson  iwodnced  tbe  bullet  received  by 
him  tnxn  Bobbins.  This  was  tbe  btUat  In- 
troduced In  evidence.  It  was  also  admitted 
ot  record  Uiat  the  defttidant's  revolvw  was 
a  .88,  and  that  Percy's  revolve  was  a  .82. 
Clearly  ttnuntan,  the  dtfendant  suffered  no 
prejudice  here. 

[I]  Another  statement  of  the  ooant^  attor- 
ney pertaining  to  the  evidence  of  BobUns 
was  diallenged  by  defoidant's  counsd.  ISie 
BtatemoDt  of  the  county  attorney  In  that  In- 
stance was  substantially  correct  If  It  were 
not  we  would  not  review  here  tbe  mere  ac- 
curacy of  tbe  attorneys  In  the  statement  ot 
the  evidence,  whldi  Uw  jury  had  heard. 
Such  inaccuracies  are  not  misconduct  in  a 
legal  sMtse. 

We  have  given  tbe  reowd  berebt  a  vwy 


Digitized  by  Google 


Iowa) 


SPIEBB  T.  CITY  OF  OTTUMWA 
(181  N.W.) 


465 


cartihil  ccoiBideratitH),  owing  to  tlie  grarlty 
of  the  char^  and  of  the  coneequeneeB  to  the 
defendant  We  are  convinced  from  tbe  ree* 
ord  tbat  hia  trial  was  eminently  fair,  and 
that  bis  KDilt  was  fully  eetabUahed  witbln 
the  contemplation  of  tbe  law. 
The  Judgment  Is  accordingly  afflrmed. 

STEVENS,  O.  J.,  and  ARTHCB  and  FA- 
TUtLB,  JJ.,  concur. 


SPIKER  V.  CITY  OF  OTTUMWA. 
(No.  34055.) 

(Snpreme  Court  of  Iowa.  Feb.  T,  192!.) 

1.  MasMpaJ  oorporatlons  4s»788(l)<— City  sol 
liable  for  defeots  Is  street  not  resaltlsg  from 
its  own  fault  until  It  hss  soties. 

A  citT  is  not  liable  on  account  of  a  defect 
In  a  street  not  resulting  from  its  own  fault 
or  failure  of  duty  until  it  has  notice,  actual  or 
conatructive,  of  tiie  danger  and  reasonable,  time 
in  which  to  ronedy  it. 

2.  Muslclpal  MTporatiOBS  «s»788(2)— City  glv- 
Isfl  permit  to  tear  up  street  has  sotloe  of 
dangerous  condition. 

Wbere  a  city  gave  an  abutting  owner  a 
peratit  to  tear  up  street  to  connect  with  a  water 
main,  it  bad  notice  of  dangerous  condition  of 
the  street  resulting  from  the  digging  of  a  trench 
by  the  holder  of  tbe  permit  and  his  failure  to 
guard  the  trench  during  the  night  by  a  light 
or  otherwise;  the  city  being  ebarged  with  the 
nondelegable  d«^  to  care  for  its  streets.  ' 

3.  Muilolpal  eorporatloiis  «=9BI7(3)— Bordea 
on  antoneklllst  InJurMl  by  detect  la  street 
to  show  freedam  frOM  MfllgeBee. 

In  order  for  an  antomobiUBt  injured  bj 
driring  into  a  trench  In  the  nighttime  to  recor- 
er,  he  most  establish  by  preponderance  of  the 
eridence  not  only  that  defendant  city  was  neg- 
ligent, but  also  that  he  was  himaeU  free  from 
negligence. 

4.  Msnleipal  oorporatlons  «5>82l(24)-^nto. 
MOMIM  bold  net  negligent  as  natter  of  law. 

Automobtliat  who  was  injured  when  bis  car 
ran  into  a  trench  dag  in  an  unlighted  street 
was  not  diargeable  with  negl^ence  as  a  mat- 
ter of  law  becanae  he  was  proceeding  at  sadi 
a  rate  of  speed  tbat  he  coold  not  atop  within 
the  distance  in  which  he  could  eee  tiie  trench. 

5.  Municipal  oorporalloas  4»803(2)— Auto- 
mobllist  must  use  ordlsaiy  care  la  nighttime. 

An  automobilist  ia  bound  to  ezerciae  the 
care  of  an  ordinarily  prudent  peraon  to  pre- 
▼ent  injuries  to  himself  while  driving  on  a  city 
street  in  tbe  nighttiine. 

6.  Mualolpid  corporations  ^821  (24)— Wheth- 
er automobilist  driving  Inte  trenoh  was  neg- 
ligent held  for  Jury. 

Whether  automobilist  driving  in  tbe  night- 
time into  a  trench  dug  during  the  day  to  malce 
connections  with  a  water  main  was  guilty  of 
contributory  ne^igence  held  for  the  jury. 


7.  Munlolpal  oorporatlons  <t=>806(4)— Autona- 
Uilst  may  assume  that  dty  has  kept  strset 
In  reasensbly  safe  coaditlon. 

An  automobilist  la  not  bound  to  apprehend 
danger  while  driving  on  dty  etreets  nor  to  be 
Tigilant  in  discovering  obstructions,  but  may 
drive  In  the  daytime  or  nighttime  relying  on 
the  presumption  that  the  munic^ality  has  per- 
formed its  duty  in  maintaining  its  sheets  in  a 
reasonably  safe  condition  for  public  travel. 

8.  Munleipal  eerporatloss  ^39821(24)— Twenty 
miles  psr  hour  not  negligent  rate  as  matter 
of  law. 

It  cannot  be  said  aa  a  matter  of  law  that 
driving  of  automobile  on  an  unlighted  <dty 
street  at  from  15  to  20  miles  per  hour  is  neg- 
ligence. 

9.  Appeal  and  error  «=»730(l)— Asalgnments 
or  error  to  Instrnotions  held  too  gensral. 

Asaigoments  that  court  erred  in  giving  an 
inatruction  that  "was  not  a  correct  statement 
of  the  law"  and  in  refusing  to  give  an  instmc- 
tion  which  "was  a  correct  statement  of  the  law" 
were  too  general  and  indefinite  for  considera- 
tion, under  Code  Supp.  1913.  |  8705a. 

10.  Appeal  and  errer  «s»S30 (2)— Assumed  tb^t 
Jury  obeyed  InstruoUons. 

On  appeal  tt  mast  be  assumed  that  the  Jury 
obeyed  an  instructtim  not  to  assess  exemplary 
dsmages. 

11.  Damagss  (8=^32— Cempanaaflon  awarded 

for  personal  injuries. 

Damages  in  personal  Injury  cases  are  not 
limited  to  tbe  expense  to  which  the  injured 
peraon  has  been  aubjected  or  to  bis  loss  of  tame 
or  impairment  of  earning  power,  but  include 
alao  cMDpenaatiou  for  pain  and  snSering. 

12.  Damages  «S9 132  (2)— $3,000  not  exeosslve 
for  possibly  psrmanent  l«|«ry  t»  shontder  and 
arm. 

A  verdict  for  $3,000  to  a  men  40  years  o< 

age  earning  9150  per  mtmth,  who  had  four  or 
five  ribs  and  collar  bone  broken,  shoulder  badly 
bruised  and  breast  maahed  in,  the  impaired 
condition  tbaa  produced  in  hia  arm  and  should- 
er being  likely  to  prove  permanent,  held  not  so 
manifestly  unreasonable  as  to  in^cate  passion 
or  prejudice. 

Appeal  from  District  Court.  Wapello  Coun- 
ty ;  Frandfl  11  Hunter,  Judga 

Action  at  law  to  recorer  damages  for  per- 
sonal injury.  Verdict  and  Judgment  fnr 
plaintiff.   Defendant  appeals.  Affirmed. 

Wm.  A  Hunt,  of  Ottumwa,  ft>r  appellant 
J.  3.  Smith,  of  Ottamwa,  tor  appellee 

WEAVER,  J.  The  following  facts  are 
dther  admitted  or  have  support  in  tbe  evi- 
dence. Willard  street.  In  tbe  city  of  Ottum- 
wa, extfflids  north  and  south.  It  is  a  well- 
Improved  and  mpch-frequented  street,  lined 
on  either  side  by  reeidrace  property.  On 
the  east  side  of  Willard  street  was  the  resi- 
dence of  one  Bnmaugb.  On  or  about  Novem- 
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ber  1,  1918,  Burnau^  desiring  to  make  con- 
nection between  his  houBe  and  tbe  water 
main  In  WUlard  street,  applied  to  the  proper 
city  officer  and  obtained  a  permit  authorizing 
lilm  to  open  up  the  street  for  that  purpose. 
The  work  was  begun  In  the  morning  or 
forenoon  of  November  1,  1918.  The  trrach 
so  made  extended  westerly  from  the  Bom- 
aiigh  property  across  the  course  of  tlio 
street  to  a  point  variously  estimated  at  7  to 
15  feet  f^om  the  west  curb  or  margin  of  the 
traveled  way.  The  work  was  done  by  Bur- 
naugh  or  some  other  person  In  his  employ. 
At  about  4:30  p.  m.  the  excavation  appears 
to  have  been  completed  or  suspended  for  the 
day,  leaving  the  open  trench  unguarded  ex- 
cept by  Bucb  protection  as  was  afforded  by  a 
short  section  of  tile  standing  on  end  at  the 
west  end  of  the  oi>enlng.  No  barrier  of  any 
kind  was  erected,  and  no  wamli^  light  In- 
Btalled.  Early  in  the  evening,  soon  after  6 
o'clock,  the  plaintiff  left  his  place  of  bnsiness 
In  a  Ford  automobile  and,  accompanied  by 
a  neighbor,  drove  in  the  direction  of  hla 
home  following  his  usual  course  along  WU- 
lard street.  The  witnesses  are  not  agreed 
as  to  the  degree  of  darkness  at  that  time, 
but  there  Is  testimony  from  which  tbe  Jnry 
could  have  found  that  there  was  no  street 
light  within  the  immediate  vicinity,  and  that 
tbe  night  was  sufficiently' advance  to  ma- 
terially interfere  with  the  view  and  prevent 
the  driver's  discovery  of  the  excavation  In 
his  way  in  time  to  avoid  the  accident.  Ac- 
cording to  plaintiff  and  his  companion,  he 
was  driving  his  car  at  about  IS  to  20  miles 
per  hoar,  and  had  no  knowledge  or  notice  of 
the  excavatTon  in  the  street  until  upon  the 
brink  of  It  too  late  to  avoid  the  plnnge.  The 
ditch  was  aboat  2  feet  In  width,  and  the  car 
had  sufficient  momentam  to  carry  U  acroos 
the  opoiing  and  turn  It  bottom  upward.  1%e 
acddent  resulted  In  serloas  injuries  to  the 
^Intlfl.  There  is  no  evidence  of  notice  to 
tJae  dty  of  the  excavation  in  the  street,  ex- 
oqit  racb  as  may  be  presumed  or  Inferred 
from  the  granting  of  the  permit  to  Bumaugh 
or  from  thfr  open  and  evident  character  of 
the  danger  do  treated.  At  the  close  of  the 
plalntUTs  testimony  defendant  moved  for  a 
directed  verdict  in  its  favor  because  of  the 
Insiifflciflncy  of  the  evidence  to  Justify  a  re- 
covery against  the  city  and  because  of  the 
evident  etmtribntory  negUgmce  of  the  plain- 
tUT.  This  motion  was  denied,  and,  being  re- 
newed after  bH  the  evidence  was  in,  was 
i^ain  overruled.  Later,  defendant's  motion 
for  nev  trial  was  also  overmled.  As  many 
of  the  assignments  of  oror  upon  whldi  a 
reversal  is  diemanded  are  substantially  dui^- 
cationB  or  repetltimis,  we  shall  not  attempt 
to  discuss  them  severally,  but  will  as  best 
we  can  group  all  the  points  made  under  the 
following  general  heads: 

[1,2]  I.  It  Is  argued  with  much  earnest- 
ness that  the  oourt  should  have  sustained 
defendant's  motion  for  a  directed  Terdict  be- 


cause there  is  no  showing  that  the  city  was 
in  any  manner  re^onslble  for  the  excavation 
in  the  street  or  had  any  knowledge  or  notice 
of  its  dangerous  condition  In  time  to  remedy 
It  before  the  accident  Of  the  general  rule 
of  law  on  which  this  objection  is  bottomed 
there  is  no  room  for  argumait,  and  a  cl^ 
cannot  be  held  liable  on  account  of  a  de- 
fect not  resulting  from  its  own  fault  or  fail- 
ure of  duty  until  It  has  notice,  actual  or  con- 
structive, of  tbe  danger  and  reasonable  time 
in  which  to  remedy  It  Evans  v.  Council 
Bluffs,  187  Iowa.  369,  174  N.  W.  238;  Evans 
V.  Des  Molues,  169  Iowa,  321,  151  N.  W.  S97; 
Cohen  v.  New  York,  204  N.  T.  424,  97  N.  B. 
866,  39  L.  R.  A.  (N.  S.)  985;  Holmqulst  v. 
Ctmstruction  Co.,  169  Iowa,  602,  151  N.  W. 
828.  With  this  statement  and  limitation  of 
the  rule, .  we  face  at  once  tbe  vital  inquiry 
In  this  case,  having  .given  Bumaugh  a  per- 
mit to  enter  upon  and  tear  up  the  street 
for  his  private  use  and  convenience,  and  of 
necessity  to  Interfere  with  the  public  tue  of 
the  street  and  (unless  properly  guarded)  to 
credte  a  menace  to  the  safety  of  travelers 
lawfully  using  the  public  way,  can  the  dty 
escape  liability  for  injuries  caused  by  the 
negligence  of  the  permit  holder  In  making 
the  excavation,  for  no  better  reason  than 
the  failure  of  plaintiff  to  prove  that  notice, 
actual  or  constructive,  of  the  open  and  un- 
guarded condition  of  the  trench  had  been 
brought  home  to  It  before  the  injury  oc- 
curred? That  there  are  precedents  which  in 
greater  or  less  degree  lend  support  to  such 
defense  is  to  be  admitted,  and  appellant's 
counsel  has  Industriously  collated  and  cited 
them  for  our  consideration.  We  think,  how- 
ever, the  proposition  so  niged  Is  ho  longer 
an  opm  question  in  this  court  Without  at- 
tempting a  review  of  ail  our  authorities,  the 
following  are  suffidmt  to  indicate  that  the 
objection  based  on  want  of  notice  to  the 
dty  in  cases  of  this  diaracter  cannot  pre- 
vail: 

In  Frohs  v.  Dubuque,  169  Iowa,  431.  ISO  N. 
W.  62,  we  had  to  deal  with  a  somevhat  simi- 
lar case  in  which,  while  the  dty  was  there 
relieved  of  liability  because  it  had  In  fact 
performed  its  duty  in  guarding  the  excava- 
tion, we  had  occasion  to  discuss  the  genetal 
rule  of  the  dty's  responsibility  and  said: 

"The  city  was  by  statute  required  to  keep  its 
streets  in  repair  and  free  from  nuisances,  and 
thou^  excavations  therein  for  certain  piv- 
poses,  as  In  laying  sewer  pipe,  are  necessary 
and  do  not  Dccesflarily  constitute  a  nuisance, 
it  is  incumbent  on  the  dty  at  all  times  to  exer- 
cise ordinary  care  in  guarding  travelers  against 
injury  by  barricading  these  or  by  lights  warn- 
ing them  against  tbe  danger.  This  doty  to 
take  reasonable  precaution  as  tbe  nature  of 
the  case  requires  to  safeguard  travelers  upon 
the  street  against  injury  from  such  excavations 
is  none  tbe  less  imperative  where  made  by 
others  as  licensees  or  independent  contractors 
or  othera  by  permission  or  under  the  direction 
of  the  (Atj.  *  *  *  T)ie  daty  cannot  be  dele- 
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ffated  nor  the  responslUIlty  evaded.  •  •  * 
So  that,  whether  private  or  public  improve- 
ments  are  befaig  made  in  the  atreets  and  under 
whatioever  arrangement,  the  obligation  of  the 
citf  to  maintain  ita  streets  in  a  reasonabl;  safe 
condition  and  to  exercise  reasonable  diligence 
to  guard  and  protect  travelers  thereon  from 
recdving  Injnzr  ia  eontlnaona.** 

See,  also,  Pace  v.  Webster  City,  138  Iowa, 
107,  115  N.  W.  888;  Prowell  v.  Waterloo.  144 
Iowa,  «89,  123  N.  W.  346;  Wheeler  v.  Fort 
Dodge,  181  Iowa,  576,  108  N.  W.  1057,  9  L. 
B.  A.  <N.  8.)  146. 

All  the  purposes  to  be  served  by  notice 
were  forestalled  or  accomplished  In  the  fact 
that  the  city,  which  ia  charged  with  the  non- 
delegable daty  to  care  for  its  streets  and 
keep  thran  free  from  nuisances,  was  notified 
in  advance  and  gave  express  permission  to 
Bnmangh  to  dig  the  trench  which  did  the 
miBchlel  This  Is  not  only  the  rule  of  the 
great  wdght  of  authority,  but  is  manifestly 
Just  and  reasonable.  Bearing  upon  this  prop- 
osition, we  cite  the  Supreme  Oonrt  of  the 
United  States  in  District  of  Oolumbla  v. 
Woodbury,  136  U.  S.  450,  10  Sup.  Ct.  090, 
34  L.  Ed.  472,  whldi  holds  that,  If  an  Indi- 
vidual acting  without  authority  or  permit 
digs  up  the  street,  the  city  will  not  be  b^d 
liable  therefor  in  the  absence  of  notice,  but, 
"if  a  pmnit  is  granted,  as  is  usually  the 
case,  that  fact  is  notice  to  the  authorities 
that  the  work  is  in  progress,  and  then  they 
are  diargeable  with  the  duty  of  seeing  it  is 
properly  conducted."  Under  like  circum- 
atances,  where  question  arose  as  to  the 
liability  of  a  city  for  Injury  to  a  traveler 
who  fell  into  a  ditch  dug  by  a  private  Indi- 
vidual for  the  laying  of  water  pipe,  and  the 
dty  sought  to  escape  liability  by  plea  of  want 
of  notice^  the  court  said : 

■■If  either  [of  the  defendants]  did  H  with 
the  permission  of  the  ctty,  the        was  eon- 


contributory  negllgmce  as  a  matter  of  law. 
The  trial  court'  ctiarged  the  Jury  tliat  in  or- 
der for  plaintiff  to  recover  he  must  estatn 
Ush  by  preponderance  of  evidence,  not  only 
tbat  defendant  was  guilty  of  negligence  as 
charged,  but  also  that  he  was  hlms^f  free 
from  n^ligence  which  In  any  degree  contrib- 
uted to  the  Injnries  of  which  be  ccHnpIalns. 
The  general  mle  thus  stated  was  clearly  cor- 
rect, but  counsel  ctmtend  that  the  court 
should  have  gtoe  further  and  told  the  Jury 
plaintiff  was  dut^ieable  with  contributory 
negllgoice  as  a  matter  of  law  "in  that  he 
was  proceeding  at  such  a  rate  of  q>eed  that 
he  could  not  stop  wittiln  the  distance  in 
which  be  conld  see  the  obstacle  with  which 
he  collided."  Sncb,  however.  Is  not  the  law 
of  this  state,  either  by  statute  or  by  virtue 
of  any  rule  or  ^Inclpie  approved  In  our  de- 
dslons.  On  (hH  contrary,  we  have  dl^ilnctly 
refused  to  adopt  or  apply  it  Kendall  v.  Dea 
Moines.  188  Iowa,  866,  167  N.  W.  684;  Owens 
V.  Iowa  County,  186  Iowa,  408, 160  N.  W.  388. 
The  refusal  to  charge  as  requested  was  not 
erroneous. 

[1-7]  On  the  general  subject  of  contrlbutmy 
negUgraice  as  a  question  for  Qie  Jnry  the  in- 
structions by  the  court  appear  to  be  unob- 
jectionable and  to  state  the  law  as  favorably 
to  the  defendant  as  it  could  fairly,  danand. 
The  plalnOff  was  lawfully  nimn  the  street/ 
a  street  whldi,  except  for  this  «zcavation, 
was  without  any  known  d^ect,  and  his  right 
to  drive  upcm  It  even  In  the  nl^ttime  cannot 
be  questioned.  He  was  bound  of  course  to 
exerdse  the  care  ot  an  ordinarily  prudent 
man  under  all  the  clrcum  stances,  and  wheth- 
er be  did  so  was  for  the  Jury  to  say.  In  the 
Frohs  Case,  anpra,  we  said: 

**A  traveler  Is  not  bound  to  apprehend  dan- 
ger nor  to  be  vigilant  in  discovering  obstruc- 
tions, but  may  walk  or  drive  in  daytime  or 
nighttime,  relying  npon  the  assumption  that  the 


dnsively  chargeable  with  notice,  and  required  "V^'^pS*^  has  performed  its  duty  in  mah|. 
to  sec  that  it  was  properly  secured  and  pro-  the  streets  to  a  reasonab^  safe  condl- 

teetod  with  guards  and  Kghf  Cleveland  t.  St  I       ^"^^  P"**"^*^  neglect 


Pad,  18  Ifinn.  270  (Gfl.  266). 

The  same  rule  is  approved,  by  the  Indiana 
court  in  Moore  v.  Bloomington,  51  Ind.  App. 
145,  05  N.  E.  374,  and  in  Sutton  v.  Snohom- 
ish, 11  Wash.  24,  39  Pac  273,  48  Am.  St, 
Rep.  847.  The  principle  is  also  necessarily 
embodied,  in  our  own  oft-repeated  declaration 
diat  under  our  statute  the  care  and  mainte- 
nance of  the  streets  in  reasonably  safe  con- 
dition for  public  use  is  a  primary  obligation 
and  duty  which  the  dty  ^nnot  evade  or 
del^ate  to  another. 

It  follows  that  the  asslgnmoits  of  error 
upon  the  Tulings  of  the  trial  court  denying 
d^endant's  motion  for  a  directed  verdict 
because  of  want  of  notice  to  the  dty  of  the 
dangerous  condition  of  the  street  cannot  be 
sustained. 

[S.  4]  II.  Appdlant  farther  relies  npon  the 
propoaiticni  Oat  plaintiff  la  diargeable  with 


exposed  him  to  danger." 

The  answer  to  such  questions  is  a  matter 
of  fact  to  be  drawn  by  the  Jury  as  a  conclu- 
sion from  all  the  admitted  and  proven  cir- 
cumstances. There  is  no  mle  by  which  fail- 
ure to  look  out  for  or  discover  danger  wben 
there  is  no  reason  to  apprehend  any  can  right- 
fully be  held  contributory  negligence  as  a 
matter  of  law.  Downing  v.  Bank,  184  N. 
W,  722, 

[t]  It  is  further  argued  that  plaintiff  was 
driving  "at  a  furious  rate  of  speed"  and  was 
therefore  negligent  The  only  witnesses  hav- 
ing any  knowledge  on  that  subject  were  the 
plaintiff  himself  and  the  friend  who  was 
riding  with  him.  Botb  estimate  the  speed  at 
not  to  exceed  15  to  20  miles  an  hour,  a  rate 
of  travel  which  the  court  cannot  say  con- 
duslvdy  shows  lack  of  doe  care.  The  court 
carefully  guarded  Its  diarge  to  the  Jury  at 
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this  point,  saying,  In  substance^  that  It  vas 
lOalntUTs  dnty  not  to  drive  bis  car  at  an  ex< 
ceaslTe  rate  of  speed,  but  to  <verate  It  In 
careful  and  prudent  speed*  not  to  exceed 
30  miles  an  honr;  and  tiila,  we  think;  was  all 
the  circumstances  called  for. 

[I]  III.  The  appellant  preserved  many  ex- 
ceptions to  the  ^Tlng  of  instructions  and  re- 
fusal of  requests.  As  to  instructltmB  given 
die  asslgmnent  at  ertm  Is  slmiAy  that  the 
court  erred  In  that  the  Instruction  "was  not 
a  correct  statement  of  the  law,"  while  as  to 
requests  refused  It  Is  said  the  court  erred  in 
Its  refusal  Inasmuch  as  the  requested  in- 
stmetion  *'was  a  correct  statement  of  the 
law."  This,  It  seems  hardly  necessary  to  say, 
la  entirely  too  general  and  Indefinite  to  en- 
title appelant  to  a  review  thereof  on  appeal. 
Oode  Snpp.  |  8706a.  The  exertion  or  as- 
signment In  each  case  is  in  effect  a  men  as- 
aertlon  ttiat  "the  coort  Is  mistaken"  witbout 
the  ell^test  intimation  of  the  nature  or  sub- 
stance of  the  particnlar  error  into  wUdi  It  is 
thought  the  court  has  fallen. 

[11-12]  IV.  Objectifm  is  made  Uiat  (he  ver- 
dict for  $8,000  is  eseeoAve,  physician 
who  was  called  at  the  time  of  tiie  acddrat 
and  Umeofter  attended  ttie  plaintiff  says  he 
found  him  suffering  intoise  pain,  and  when 
removed  to  the  hospital  an  ozominatton  dis- 
closed that  be  had  threes  four,  or  five  ribs 
broken  on  his  left  sid^  the  ooUar  bone  Iwok- 
€91,  shoulder  badly  bmiaed  and  maabed  up, 
and  the  entire  breast  mashed  In.  One  of  tbe 
ribs  was  broken  in  such  a  way  that  the 
pby^dan  feared  it  would  punetute  the  long. 
The  fraetares  wue  reduced,  and  patient  put 
in  a  plaster  cast  Be  was  required  to  lie  In 
a  half-recllnlhg  position  on  his  back  for 
about  fonr  weeks,  and  was  attended  by  the 
doctor  from  once  to  Qiree  times  a  day.  The 
pressure  of  the  fractured  rib  (m  the  lung 
caused  the  man  great  pain,  more  pain  than 
an  ordinary  fracture  because  of  tbe  expan- 
sion of  the  lung  at  each  breath.  The  Im- 
paired condition  thus  produced  In  Ids  arm 
and  shoulder  is  likely  to  prove  permanent. 
After  a  month  in  the  hospital  plaintiff  was 
removed  to  his  home^  and  did  not  get  out 
at  the  house  until  tts  25th  day  <^  January, 
1918;  did  not  get  over  town  until  E^ruary 
ISth;  continued  onder  medloal  treatment, 
elUier  at  h<nne  ot  at  tbe  doctor's  office  until 
March  8th.  At  the  time  of  the  trial  in  Feb- 
ruary, 1820*  he  was  still  suffering  from  some 
of  the  ^ects  of  his  injury.  At  the  time  itf  bU 
injury  plaintiff  was  about  46  years  old  and 
was  earning  $150  per  month.  His  expense 
for  hospital  and  medical  service  was  about 
$335.  Because  upon  this  showing  the  jiury 
awarded  him  damages  In  tbe  sum  of  $3,000, 
it  Is  argued  that  something  must  have  been 
added  to  the  vodlct  by  way  at  exonplary 
damages ;  but  this  we  think  cannot  be  so.  In 
the  first  place,  the  jury  were  instructed  not 
to  assess  anything  by  way  of  example  or 


punishment  and  we  most  assume  ttiey  (ft^ed 
the  instruction.  Actual  damages  in  sudi 
cases  are  not  limited  to  flte  expense  to  wbl<ih 
the  injured  person  has  been  subjected  or  to 
bis  loss  of  time  or  impairment  of  earning 
power.  It  fnclndes  also  compensation  for  his 
pain  and  suffering,  an  Item  the  estimation 
of  whldk  in  the  very  nature  of  things  must 
be  left  to  the  reasonable  and  impartial  dls- 
cretion  of  tbe  jury.  We  cannot  say  that, 
c<msldering  the  nature  and  extent  of  the 
plaintiff's  injuries  and  the  pain  and  suffering 
which  the  evidence  tends  to  show  he  was 
made  to  undergo,  the  verdict  is  so  manifestly 
unreasonable  as  to  indicate  It  was  Influenced 
by  passion  or  prejudice.  We  cannot  propwly 
interfere  with  the  finding  in  this  respect. 

Other  matters  argued  by  counsel  are  ei- 
ther without  substantial  foundaticHi  in  tbe 
recmrd  or  are  governed  by  the  conclusions  we 
have  already  announced. 

There  is  no  reversible  errw  in  tbe  record, 
and  tbe  judgment  of  the  district  court  la 
affirmed. 

STEVENS,  G.  J.,  and  PimSTON  and  DB 
GRAFF.  33^  concur. 


HANSEN  V.  LEMARS  MUT.  INS.  ASS'N. 

(No.  34375.) 

(Stipreme  Ooart  of  Iowa.   Feb.  14,  1822.) 

Inssraace  «s»42l— No  reoovery  for  damags 
from  smoke  and  toot  fron  oil  atove. 
Where  the  property  of  a  holder  of  a  fire 
Insnrance  policy  was  injured  by  smoke  and 
Boot  escaping  from  an  ofi  stove,  on  account  of 
the  burners  of  the  stove  being  turned  too 
high,  and  the  stove  was  extinguished  by  mere- 
ly turninc  the  bamers  town,  there  could  be 
no  recovery  against  the  insorer;  the  fire  being 
limited  to  the  stove  itself. 

Ai^al  from  District  Court*  Stoox  County ; 
Wm.  Hutchinson,  Judge. 

Action  upon  a  policy  of  fire  insurance  to 
recover  thereunder  damages  caused  by  smoke 
and  soot.  At  tbe  close  of  plaintiff's  evi- 
dence there  was  a  directed  verdict  for  the 
defendant.  The  plaintiff  appeala  Afiirmed. 

O.  A.  Plank,  of  Hawarden,  tor  ^n^^lant 
J.  T.  Keenan*  of  Le  Mars,  and  Tan  Ooster- 
hout  &  Kolyn,  bf  Orange  City,  for  app^lea 

ETANS.  J.  The  plalnUff  was  a  holder  of 
an  insurance  policy  ot  the  defendant  com- 
pany whUA  covered  his  boosdicdd  goods. 
Ue  averred  In  bis  patios  that  lie  onffned 
a  loss  from  fire  to  such  bous^U  goods  to 
the  amount  of  $428  in  that  damages  had 
been  caused  -to  bis  household  goods  by  smoke 
and  soot  wbidi  escaped  from  bis  oU  stovtf 
and  filled  his  bouse  to  such  an  extent  aa  to 
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cause  the  damage  complained  of.  The  story 
of  tbe  fire  in  brief  Is  that  plaintiff  arose  at 
fi  o'clock  In  tbe  morning  and  Ut  the  burners 
of  hla  oil  store  In  the  kitchen  for  the  pur^ 
pose  of  heating  a  boiler  full  of  water  which 
had  been  set  there  on  tbe  ni^t  before.  The 
ultimate  purpose  was  to  heat  tbe  water  for 
use  in  the  family  washing  to  be  done  that 
morning.  Having  lit  the  burners  wltli  a- 
match,  the  plaintiff  went  back  to  bed  and- 
fell  asleep.  One  hour  later  he  was  awakenecl 
by  the  smoke  and  soot  which  filled  his  house, 
tie  imipediatdy  repaired  to  the  kitchen  and 
found  that  the  flames  from  his  burners  ex- 
tended nearly  to  tbe  top  of  the  boiler  and 
were  emitting  in  great  quantities  the  smoke 
and  soot  complained  ol  He  removed  the 
cause  of  the  smoke  and  soot  by  turning  out 
the  wicks  In  the  burners.  He  testified,  "I< 
went  over  there  and  turned  them  ouL"  The 
following  stat^ent  by  the  trial  court  is  a 
fair  summary  of  the  record: 

"Tbcrs  was  no  fire  except  that  under  the 
boiler,  as  he  tells  it.  Tbe  only  thing  that  was 
necessary  to  eztinguisfa  the  fire  was  to  torn 
down  the  buroer.  The  burner  was  toroed  down, 
and  tbe  fire  onder  the  store  went  out;  smoke 
Asappeared.  There  is  no  evidence  here  that 
there  was  any  leak,  that  there  was  any  fire  Id 
the  pan,  or  that  that  tank  had  ignited.  The 
only  eridenee  here  is  that  the  burner  that  was 
started  was  turned  op  too  high,  or  became 
overloaded,  which  caused  more  fire  and  flame 
than  was  reasonably  and  necessarily  intended 
when  It  was  lighted.  It  is  a  matter  of  common 
knowledge  with  those  who  use  the  <m1  stoves 
that  they  will  smoke  if  they  are  not  particu- 
larly watched  ud  cared  for,  and  I  caimoC  see 
any  theory  upon  which  ttle  plaintiff  can  recover 
In  tlds  ease.  There  was  no  leaking  oil;  no  ig- 
nition pf  the  tank;  nothing  necessary  to  pot  It 
out  but  to  torn  down  the  burner  and  it  went 
out" 

Nothing  is  claimed  for  any  damage  dime 
by  flame  or  beat  ezo^t  as  the  same  produced} 
tbe  smoke  and  soot  The  defendant  denied 
aU  liability  for  the  loss  on  the  ground  that 
there  was  no  fire  within  the  contemplation  of 
the  policy.  It  Is  not  essential  to  tbe  plain* 
tlfTs  right  of  recovery  that  he  should  showi 
that  he  had  suffered  loss  by  the  actual  burn- 
ing of  any  part  of  his  property,  but  it  is  es- 
sential that  it  sbouIO  appear  that  tbe  smoke 
and  soot  from  which  be  suffered  resulted  from 
A  "iKffltll^  Are  rather  than  from  a  "friendly" 
4me.  Ordinarily  a  fire  In  a  stove  or  furnace 
and  snbject  to  control  In  such  place  is  a 
"friendly"  fire,  and  damage  for  smoke  and 
soot  therefrom  is  not  within  tne  contemifla- 
tlon  of  an  insurance  policy.  The  rule  la 
such  cases  is  stated  in  Wood  on  Insurance, 
I  103,  as  follows: 

"Where  fire  is  employed  as  an  agent,  either 
for  the  ordinary  purpose  of  heating  the  baildiog, 
for  the  purposes  of  manufactare,  or  as  an  In- 
strument  of  art,  the  inanrer  is  not  liable  tdr 
the  eonseqnences  tbere*^  so  long  as  the  fire  it- 
self is  confined  within  tb«  limit  of  the  agencies 


emidoyed,  as  from  the  effects  of  smoke  or  heat 
evolved  thereby  or  escaping  therefrom  from 
any  cause,  iriiether  intentional  or  aoddentsL 
In  order  to  Iving  sndi  conseqveneea  wlUdn  the 
risk,  there  most  be  actual  ^nttlon  entstde  of 
the  Bgendes  employed,  not  porposely  caused 
by  the  insured*  and  tlkne,  as  a  (amseqasBce  of 
audi  ifpitioii,  daiiorB  the  agencies," 

In  Cannon  v.  Phcenlx  Insurance  Co.,  110 
Oa.  663.  85  ^.  E.  776.  78  Am.  St.  Sep.  124; 
it  Is  stated  as  follows: 

"It  does  not  appear  from  the  proofs  of  loss 
that  there  was  any  fire  !n  or  about  the  build- 
ing, except  in  the  stove  where  it  was  intended 
to  be  built  This  fire  did  not  spread  from 
where  it  was  built  and  intended  to  remain.  It 
was,  therefore,  all  the  time  during  the  aUeged 
Injury  and  damage  to-  the  goods,  what  is  termed 
in  the  books  as  a  'friendly'  and  not  a  'hostile* 
fire.  It  is  true  there  is  sound  authority  for 
the  proposition  that  an  insured  can  recover 
loss  occasioned  by  smoke,  soot  etc.,  thrown  out 
by  a  fire;  but  we  think  in  these  cases  it  wOI  be 
found  that  such  matter  causing  injury  was  the 
product  of  a  .'hostile'  fire.  If  a  fire  should 
break  out  from  where  tt  is  intended  to  be  and 
beoomo  a  hostile  element  Igniting  property, 
although  it  mi^t  not  actually  bom  the  property 
insured,  yet  if  it  caused  injury  thereto  tv 
smoke  or  heat,  or  other  direct  means,  damages 
would  be  recoTsraUe." 

The  plaintiff  relies  uiwn  the  Wisconsin 
case  of  O'Connor  v.  Queen  Insurance  Co.,  140t 
Wis.  388,  122  N.  W.  1038,  25  L.  R.  A.  (N.  S.) 
601, 133  Am.  St.  Bep.  1081, 17  Ann.  Cas.  1118, 
Wherein  recovery  was  allowed.  The  fire  In 
that  case  was  described  by  the  court  as 
follows: 

"Tbe  heat  was  so  intense  as  to  char  and  in- 
Jure  furniture,  and  the  great  volumes  of  smoke 
and  soot  greatly  injured  the  furnishings  and 
personal  property  of  the  plaintiff.  It  does 
not  appear  from  the  evidence  that  there  was 
any  ignition  outside  the  furnace,  although  the 
fire  waa  so  intense  as  to  overheat  the  diimney 
and  flues,  and  char  furniture  in  the  rooms. 
The  evidence  shows  the  dilmney  was  so  hot  it 
seemed  as  though  it  was  on  fire,  that  the  fire 
was  burning  fiercely  In  the  furnace,  around  the 
mopboards  was  burned,  and  tbe  mopboards 
blistered,  the  wsU  paper  charred  and  burned, 
and  the  chimney  cracked  from  the  excessive 
heat  •  *  *  This  fire  was  extraordinary  and 
unusual,  unsuitable  for  tiie  purpose  intended, 
and  in  a  measure  unemtrfdlable,  besides  be- 
ing inherently  dangerous  because  of  the  unsuit- 
able material  used." 

Reliance  Is  also  had  upon  the  case  of  Col- 
lins V.  Delaware  Insurance  Oo.,  9  Pa.  Super. 
Ct  576.  The  flre  was  described  by  the  court 
as  follows: 

"The  plaintiff's  goods  were  not  burned  but 
were  damaged  by  smoke  and  soot;  but  it  is  w^l 
settled  that  a  policy  against  'direct  loss  or 
damage  by  fire'  may  cover  loss  other  than  by 
actual  burning,  such  as  by  water  used  to  ez- 
tii^ish  the  fire,  and  by  smoke  from  the  fire. 
If,  however,  the  fire  itself  be  -  not  insured 
ai^inst,  as  it  ordinarily  Is  not  when  it  Is  kept 
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within  the  i^ace  that  fs  fitted  and  intended  for 
it,  there  is  no  lialnlity  for  aodi  consequences  as 
the  eaeapitic  of  smoke  or  gas.  We  cannot  do 
better  than  to  adopt  the  ffiustrations  used  in 
a  well  considered  MaBsaehnsetts  caae.  If  a 
stove  should  be  cracked  and  spoiled  by  a  fire 
kindled  in  it  to  warm  the  house,  or  if  a  fire  in 
a  fireplace  should  crack  the  mantel,  or  scorch 
valuable  furniture  left  too  near  it,  or  injure 
property  by  its  smoke  which  the  chimney 
failed  to  carry  off,  or  if  a  lamp  should  throw  off 
aoot  or  smoke  in  such  goantitieB  aa  to  cause 
damage  to  property,  in  erery  such  case,  it  may 
be  ctmceded,  if  the  fire  burned  nothing  but  that 
which  waa  intended  to  be  burned  for  a  useful 
purpose  in  connection  with  the  occupation  of 
the  house,  and  if  it  did  not  pass  beyond  the 
limits  assigned  to  it,  the  insurance  company 
would  not  be  liable." 

It  appears  also  in  that  case  tbat  tb^  fire 
had  mrited  ofiT  a  cap  of  the  container  and 
was  burnlnir  from  the  inside  thereof. 

From  the  foregoing  it  will  be  seen  that 
close  auestions  may  arise  over  tba  divldfng 
line  between  a  "hostile^'  and.  a  **friendly" 
flra  In  the  caae  before  as  we  think  it  can- 
not be  said  that  the  evidence  waa  soffldeot 
to  instlfy  a  flndlnc  of  a  "hostile"  fire  vtthftt 
the  omtemplation  of  th6  policy.  It  was 
manifestly  a  cue  where  the  wick  bad  been 
turned  too  hlgb,  from  which  cause  sm<Ae 
and  aoot  was  Inevitable  from  the  beglnnins, 
and  whldi  was  at  all  times  subject  to  con- 
trol by  merely  turning  batik  the  wtek.  The) 
only  burning  or  charring  of  any  kind  done 
by  die  flame  was  upon  the  wi(^  So  far  as 
appears,  all  the  smoke  and  aoot  came  froifl 
the  wick. 

We  feel  compelled  to  hold,  therefore,  that 
the  trial  court  properly  sostalned  the  mo- 
tion tor  a  directed  venllct 

AfBrmedi 

STEVENS,  O.  J.,  and  ABTHTTB  and  FA- 
VIUiB,  J  J.,  ctmcor. 


HARNAU  V.  MUSKEGON  KNITTING  MILLS 
at  ai.    (No.  486.) 

(Supreme  Court  of  Michigan.    Feb.  8,  1922.) 

Judgment  <s=3713(2)— Corporatloa  held  estop- 
ped to  assert  for  first  time,  after  sale  under 
exeootion  on  decree  Impounding  conKirate 
stook,  that  |t  had  a  lien  thereon. 

In  an  action  against  stockholder  of  a  c6i^ 
poration,  in  which  the  corporation  waa  made 
a  party  and  decree  was  entered  Impoundi^ 
the  entire  assets  of  the  corporation  to  satis- 
fy plaintiff's  judgment,  and  it  was  determined 
on  appeal  from  the  decree  that  it  was  not 
warranted  to  law  and  only  the  stock  fraudu- 
leotly  transferred  was  impounded  to  satisfy 
plaintiff's  judgment,  the  corporation  could  not, 
after  a  sale  of  such  stock  under  execution  and 
purchase  .thereof  by  the  plaintiff,  for  the  first 


time  assert  that  it  had  a  lien  on  the  atech 
for  money  advanced  to  the  sto<^holder. 

Petition  for  mandamus  by  Peter  Hamaa 
against  the  Muskeg<m  Knitting  Mllla  and 
others.   Writ  granted. 

Argued  before  FELLOWS,  O.  J.,  and 
STEERB,  MOOBB,  WIBST,  STONE, 
OLABK,  BIB0,  and  SHABPE,  JJ. 

Tnnur  ft  Turner,  of  Mnakecon*  for  plain- 

tur. 

Bob^  BL  Bunker,  of  Ann  Aitor,  fSa  de- 

fendanhL 

FELLOWS,  a  J.  ThlB  proceeding  la  In- 
stituted for  the  purpose  of  ^ectuating  the 
decree  of  this  court  In  Hamau  v.  Halght,  209 
Mich.  604,  177  N.  W.  281.  The  present  de- 
fendant Muskegon  Knitting  Mills  was  an  ac- 
tive party  defmdant  in  that  case.  The  other 
present  defendants  are  Its  officers.  It  will 
be  noted  from  an  examination  of  that  case 
that  the  bill  there  filed  partook  of  the  nature 
of  a  creditor's  bill,  a  bill  in  aid  of  execution 
and  for  discovery.  We  there  decided  that 
Mr.  Halght  had  transferred  to  his  wlte. 
Grace  G.  Height,  certain  common  stock  of 
the  corporation  for  the  purpose  of  defrauding 
Mr.  Hamau,  and  that  it  was  done  to  {H%vent 
the  collection  of  Us  Judgment,  and  in  the 
opinion  It  was  stated: 

"The  transfer  of  all  the  common  stock  is  set 
aside  and  the  stock  wHl  be  returned  to  Ifr. 
Haigbt  and  will  be  ^ced  in  Ae  name  of  Lovis 
P.  Height  upon  the  booka  of  the  ooxporatlofi. 
Upon  that  being  done  an  alias  exetjotion  taaj 
be  issued  uptm  plaintiff's  judgment  and  levied 
upon  sudi  stock  in  accordance  with  Om  atat- 
nte." 

The  opinion  In  that  case  was  filed  April 
10,  1920.  A  motion  for  a  rehearing  was 
made,  but  was  denied  on  June  17th,  and  on 
August  6th  following  a  decree  was  finally 
settled  and  filed  in  accordance  with  the  opin- 
ion, directing  that  the  stock  of  the  Muskegon 
fitting  Mills  be  placed  la  the  name  of  Louis 
P.  Halght,  tbat  an  alias  executltm  issue  on 
plaintUT's  judgment,  and  that  the  stock  be 
levied  on  and  sold  to  satisfy  the  same.  Jn- 
rlsdictitm  was  retained  of  the  pn^per  parties 
to  tffectuate  the  decree.  We  declined,  on 
the  settlement  of  the  decree,  to  make  it  broad 
^ough  to  permit  creditors  of  Halght  other 
than  plaintiff  to  levy  on  the  stock. 

By  a  petition  filed  In  this  court  September 
11, 1920,  it  was  made  tp'  appw  that  on  Juno 
22d,  and  before  the  decree  was  settled  in  this 
court,  the  attorney  for  the  defendants  bad 
caused  the  stock  to  be  transferred  on  the 
books  of  the  corporation  to  Louis  P.  Haight 
and  an  execution  bad  been  levied  thereon  to 
satisfy  a  judgment  against  Haight  beid  by 
<nie  William  Van  Sluyter ;  that  an  execution 
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sale  had  been  bad,  the  stock  bid  In  and  again 
transferred  to  Grace  C.  Halgbt,  all  wltbont 
tbe  knowledge  of  the  plaintiff;  and  we  were 
asked  to  set  tbe  transaction  aside.  Answers 
to  this  petition  were  filed  and  tbe  matter  sub- 
mitted to  this  court  on  October  6,  1920.  On 
October  15th  tta  inayer  of  the  petition  was 
sranted.  Hamaa  t.  Halsht,  212  Midi.  66, 
179  N.  W.  473.  A  motion  tor  rdkesring  was 
denied  December  21,  1920,  on  which  day  we 
also  denied  a  motion  of  the  Muskegon  Knit- 
ting Mills  to  stay  proceedings  due  to  toIqu- 
tary  bankruptcy  of  Halght  In  none  at  thess 
proceedings  did  the  Muskegon  Knlttii^  Hills 
assert  any  claim  to  or  lien  <n  the  stock  In 
ctmtroTersy. 

It  appears  from  the  present  record  that  in 
tbe  Halght  bankruptcy  proceedings  a  trustee 
was  appointed,  and  upon  his  application  a 
temporary  restraining  order  was  made  by  the 
referee  restraining  plaintiff  from  proceeding 
to  collect  his  judgment  In  accordance  with 
the  decree  of  this  court.  Upon  a  full  hear- 
ing, boweTer,  tbe  referee  in  a  well-considered 
opinion  set  aside  the  restraining  ordor. 
Thereupon,  and  in  accordance  wltti  Uie  de- 
cree of  this  court,  tbe  stock  was  sold  on  ex- 
ecution sale  to  tbe  plaintiff,  for  the  amount 
of  his  Judgment.  We  do  not  understand  tbe 
regularity  of  the  execution  sale  is  in  any  way 
questioned.  Tbe  oStc&n  of  the  Muskegon 
Knitting  Ml^s  refused  to  Issue  a  certificate 
of  stock  In  plalntlfl's  name,  and  be  applies 
for  mandamus  to  compel  sudi  action.  In  an- 
swer to  the  ordor  to  show  cause  defendants 
assert  that  tbe  Muskegon  Knitting  BflUs  has 
a  lien  wbldi  It  claims  attached  to  the  stock 
prior  to  the  filing  of  tbe  bill;  that  it  was 
for  money  advanced  and  loaned  to  Mr. 
Halght;  and  for  that  reason  It  insists  that 
It  should  not  be  required  to  issue  the  stock. 
So  far  as  tbe  proceedings  In  this  court  are 
concerned,  this  Is  the  flnt  time  sndi  Um  Is 
asserted. 

An  examination  of  the  formw  opinions  of 
this  court  above  referred  to  will  show  that 
by  tbe  decree  of  the  circuit  court  tbe  enttro 
assets  of  the  Muskegon  Knitting  WXIb  were 
impounded  to  satisfy  tbe  plaintiff's  Judgment 
We  concluded  on  the  aM>eal  from  sudi  de- 
cree that  it  was  not  warranted  In  law ;  that 
it  was  too  broad ;  but  we  reached  the  concln- 
sfon  that  the  plaintiff  was  not  without  rem- 
edy and  Impounded  the  stock  fraudulently 
transferred  by  Halght  to  his  wife  to  satisfy 
his  judgment  At  no  time  in  that  proceed- 
ing did  the  Muskegon  Knitting  Mills  assert 
any  lien  on  this  stock.  May  it  now,  after 
plaintifl  has  proceeded  in  s^ct  accordance 
with  the  decree  of  this  court  entered  in  a 
case  In  which  it  was  a  party,'  assert  for  the 
first  time  that  tbe  decree  shall  not  be  given 
force  and  effect  because  it  has  a  li«i  upon 
this  stock  antedating  the  filing  of  tbe  biU7 


We  think  not  In  Free  v.  Beatley,  95  Midi. 
426,  51  N.  W.  910,  It  was  said : 

"Sbe  was  made  a  party  to  tbe  former  suit. 
If  she  claimed  any  intereat  In  t^e  land  it  was 
then  her  duty  to  assert  It,  and  have  ^t  in- 
terest determined.  The  iole  object  in  making 
her  a  party  was  to  ascertain  her  lii^ta  therein, 
if  she  claimed  any.  The  oonrt  exprendy  de- 
termined and  decreed  that  the  land  was  a  port 
of  the  firm  assets.  Free,  the  purchaaer,  there- 
fore had  tbe  riglit  to  assume  that  she  neither 
daimed  nor  had  any  interest  in  the  property, 
except  that  arising  from  partnership  relatima. 
Bven  liad  she  then  been  possessed  at  any  right 
of  dower  independent  of  the  partnerBhip,  she 
must  be  held  estopped  from  now  asserting  it, 
because  she  ^d  not  assert  it  when  she  had  the 
opportunity  to  do  so." 

In  State  of  Michigan  v.  Sparrow,  89  Mich. 
263,  60  N,  W.  1088,  It  was  said  by  Mr.  Jus- 
tice Grant,  speaking  for  the  majority  of  tbe 
court: 

"As  to  tbe  lands  Idtolved  In  the  case  of  Spar- 
row T.  Commissioner  of  State  Land  Office,  56 
Mich,  567,  these  qnestiona  are  res  judicata. 
The  right  of  Sparrow  to  the  lands  described 
in  hia  petition  was  then  in  dispute.  The  state 
coald  not  lever  its  defenses,  and,  after  ttclng 
defeated  upon  the  ground  it  then  chose,  main- 
tain a  proceeding  in  equity  to  set  aside  the 
patents  issued  under  that  detision,  upon  tbe 
ground  ttiat  it  had  another  defense,  which  it 
omitted  to  make  In  that  suit." 

In  the  recmt  case  of  Security  Invertment 
Co.  T.  MelSter,  214  Mich.  337, 188  N.  W.  183, 
it  was  said: 

"Defendant  for  over  six  months  was  in  de- 
fault iii  his  payments;  regular  proceedings 
were  bad  under  the  statute  before  the  circnit 
court  commissioner,  and  Judgment  of  restitu- 
tion was  rendered  by  him,  and  the  amount  then 
dne  was  fixed;  the  time  given  defendant  under 
the  statute  after  Judgment  in  which  to  redeem 
expired  withoat  payment  of  the  amount  so 
fixed;  there  is  no  accident,  fraud,  or  mistake 
alleged.  Under  these  circumstances,  the  judg- 
ment  rendered  in  a  case  where  the  commission- 
er had  jurisdiction  is  a  finality,  and  neither  It 
nor  the  evidence  upon  which  it  is  based  may 
be  reviewed  by  a  court  of  equity." 

The  Muskegon  Knitting  Mills  was  a  party 
to  the  suit  and  was  bound  by  the  decree. 
If  it  bad  a  lien  upon  this  stock  which  It 
claimed  was  superior  to  tbe  rights  of  plain- 
tiff. It  should  have  been  there  asserted.  Not 
having  been  there  asserted,  it  may  not  as- 
sert it  when  steps  are  taken  to  enforce  tbe 
decree.  We  need  not  determine  the  rights  of 
tbe  Muskegon  Knitting  Mills  against  Mr. 
Half^t,  or  whether  It  might  have  a  lien  on 
stock  standing  in  bis  wife's  name  for  money 
advanced  to  blm.  What  we  do  determine  la 
tbat  any  rights  It  may  hove  to  a  lien  on  the 
stock  are  subordinate  to  the  ri^ts  decreed  to 
tbe  plaintiff  in  a  suit  in  which  it  was  a  party. 

The  writ  will  issue  as  prayed. 


Digitized  by  Google 


472 


IM  NOBTUWUftSTJUCN  B3BPOB.TS& 


BROOKS  V.  BUYS  et  al.   (No.  63,  JuM  Tern, 
1921.) 

(Supreme  Court  of  Michigan.    Feb.  8,  1922.) 

1.  Corporatioae  «=s>l— Have  exlateaoo  lnde< 
pendent  and  aeparate  from  that  of  nefflbers. 

In  contemplatioii  of  law,  a  corporation  is 
a  legal  person  having  an  existence  wholly  dis- 
tinct and  separate  from  that  of  Its  fflemberB. 

2.  Corporations  <^60— Capital  atoek  Is  the 
property  of  oorporatioa  and  Is  a  tnist  fund 
for  eorporatton  and  oredltors. 

The  capital  stock  of  a  corporation  is  the 
property  of  the  corporation,  and  eonstitntes 
a  trust  fund  for  the  benefit  of  the  corporation 
and  its  creditors.  Per  Wiest,  7.*  reUows,  O.  J., 
and  Stone  and  Steere,  33.) 

3.  Corporations  <s=3222--Credltors  have  right 
to  rely  on  representations  of  reoord  as  to 
money  or  property  paid  la  for  stock. 

Creditors  of  a  corporation  have  a  right 
to  rely  in  extending  credit  on  the  public  rec- 
ord of  corporate  organization  and  action,  in* 
duding  representations  therein  of  the  amount 
of  the  capital  stock  and  the  money  or  property 
paid  in  for  stoi^.  (Per  Wiest,  J.,  FeUovs,  C. 
3.,  and  Stone  and  Steere,  JJ.) 

4.  Bankniptey  «»250(l)— Wbon  property  for 
whldi  stook  Issoed  was  not  transfarred  to 
corporation,  trustee  In  bankrupt<v  held  en- 
titled to  prooeeds  of  sals  thereof. 

Wbere  the  articles  of  ssaociBtion  of  a 
corporation  stated  that  $15,000  had  been  paid 
on  the  stock  in  property  therein  described  con- 
sisting of  real  and  personal  property,  and  the 
iQCorporators'  aflBdavlt  attached  thereto  stated 
that  sach  property  had  been  actuaUy  trans- 
ferred to  the  corporation,  bat  no  conveyance 
was  ever  made,  there  was  a  constnictiTe  fraud, 
and  the  corporation's  tmstee  in  bankruptcy 
was  entitled  to  recover  from  the  original  stock- 
holders the  valae  they  agreed  to  pay  and  never 
had  paid,  and  hence  was  entitled  to  the  pro- 
ceeds of  a  sale  of  such  resl  estate  when  lesa 
than  the  value  stated  in  the  articles  and  ac- 
companying affidavit.  (Per  Wlest,  J.,  FeUows, 
C.  3.,  and  Stone  and  Steere,  JJ.) 

5.  Corporations  (g=3244(l)— Sto^heldars  fall- 
ing to  convey  property  for  wMoli  stook  Issued 
nablo  to  oredltors  hsooalng  tooh  aftar  tnu»- 
for  of.  tholr  atook. 

WhUo  stockholders  an  UaUe  on  unpaid 
BDbaeriptioii  calls  only  for  debts  contracted 
while  they  were  stockholders,  ori^nal  stock- 
holders and  Inconiorators  who  take  their  stock 
for  property  agreed  to  be  conveyed  and  who  do 
not  convey  it,  but  falsely  certify  that  they 
have,  and  thereby  make  public  record  of  the 
amount  of  <4ipital  stock  actually  paid  in  by 
them,  cannot  invoke  such  rule  to  avoid  their 
liability  to  creditora  becoming  auch  after  the 
transfer  of  their  stock  without  actual  notice. 
(Per  Wiest»  J.,  Fellows,  C  3.,  and  Stone  and 
Steere,  JJ.) 


6.  Banknvtey  «»250(l)  — DoallnB*  bstweea 
original  incorporators  and  purehaaert  held 
not  to  prevent  trustee  la  baBkrvptqr  from 
recovering  payment  lor  stook  luued. 

Where  the  articles  of  association  of  a  cor- 
poration and  accompanying  affidavit  of  the 
incorporators  represented  that  real  estate  had 
been  transferred  to  the  corporation  for  stock 
issued  to  the  incorporators,  but  no  conveyance 
was  ever  made,  and  the  incorporators  subse- 
quently sold  their  stock  and  contracted  to  con- 
vey the  real  estate  to  the  purchasers  of  the 
stock,  such  dealings  held  not  to  cut  off  the 
right  of  a  trustee  in  bankruptcy  of  the  corpo- 
ration to  recover  payment  for  the  stock  so 
tsken  by  the  original  incorporators.  (Per 
Wies^  J.,  FeUows,  a  J^  and  Stone  and  Steen, 
JJ.) 

7.  Corporations  «=>262(3)--StockhoIders  held 
not  eotltted  to  deny  legal  organization  of  cor- 
poration wnen  sued  for  amoaat  they  shonid 
have  paid  for  stook. 

Where  stockholders  never  conveyed  to  a 
corporation  real  estate  for  which  stock  was  is- 
sued by  them,  and  thereafter  aold  the  stock 
and  contracted  to  convey  the  real  estate  to 
the  buyers  of  their  stock,  they  could  not,  when 
sued  for  the  amount  which  they  should  have 
paid  for  their  stock,  claim  the  corporation  was 
never  legally  organized  because  one  of  the  in- 
corporators was  A  minor.  (Per  Wiest,  J.,  Fel- 
lows, C.  J.,  and  Stone  and  Steere,  JJ.) 

8.  Corporations  «=»99(2)  —  Real  estate  for 
whtoh  stook  Issued  keld  to  keloag  aqaltably 

to  oorporatlOH. 

Wbere  the  articles  of  association  and  ac- 
companying affidavit  of  the  incorporators  show- 
ed stock  had  t>een  taken  by  them  in  consid- 
eration of  real  estate  which  they  failed  to  con- 
vey to  the  corporation,  the  real  estate  belooged 
equitably  to  the  corporation.  (Per  Clark,  Bird, 
Sharpe,  and  Moore,  JJ.) 

9.  Corporations  ®=>222— Stockholders  seHIng 
real  estate  equitably  belonging  to  corporation 
held  to  have  mads  a  dlstrlbuHon  ef  capital 
assets. 

Where  stockholders  failed  to  conv^  to  the 
corporation  real  estate  for  which  atock  was 
Issued  to  them,  and  thereafter  sold  their  stock 
for  its  book  value  less  the  real  estate,  and  con- 
tracted to  sell  the  real  estate  to  the  buyers 
of  their  stock  without  any  conveyance  to  them 
from  the  corporation  or  resolution  authorising 
a  conveyance,  tbey  thereby  took  the  fxvpntf 
from  the  corporation,  and  their  action  amount- 
ed  to  a  dividend  or  distxilratlon  of  oivital  as- 
sets.  (Per  Oaik,  Bird,  Sharpe,  and  Mowe. 
JJ.) 

10.  Corporations  ^=3273— Dlstributloa  of  as- 
sets for  whltA  stockholders  were  liable  hold 
only  ef  amooat  withdrawn  from  oorporatlea 
less  amoaot  paid  oradHors. 

Where  stockholders  who  had  failed  to  con- 
vey to  the  eorporatloB  real  estate  ftor  wbld 
their  stock  waa  iamtsd  s<^  the  »to«k  for  its 
book  value  leas  the  real  estate,  and  contracted 
to  sell  the  real  eatate  to  the  boyen  of  their 
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stock,  and  pledged  the  eoDtract  to  secare  a 
loan,  tlM  proceeds  of  nhich  were  used  to  pay 
eziatiUE  creditors,  tbe  dindend  or  distributioii 
of  capital  assets  for  wUdi  they  were  liable 
amounted  only  to  the  value  of  tbe  real  estate 
less  the  amount  paid  to  creditors.  (Per  Clarb, 
Bird,  Sharpe,  and  Moore,  33.) 

II,  CorpontloM  «=3222— Olstritotleii  tf  aapl* 
tal  assets  held  a  ooistrwtlva  fnuid  m  sib- 
seqneat  creditors. 
Where  stockholders  who  had  nerer  convey- 
ed to  the  coipotatioD  real  estate  for  which 
stock  was  issued  sold  their  stock  for  its  book 
value  less  the  real  estate,  and  contracted  to 
•ell  the  real  estate  to  the  bnyera  of  their  stock, 
thereby  making  a  dividend  or  distribution  of 
capital  assets,   such  withdrawal  of  capital, 
thoagh  in  good  faith,  amounted  to  a  constme- 
tire   fraad   on   subsequent   creditors.  (Per 
C^ark,  Bbei,  Sharps,  and  Moot*,  33.) 

IZ  Baakniptoy  «=3250(l)— iMorpontors  sued 
fer  value  of  land  for  which  stook  Itsned  held 
ontrtled  to  oredlt  for  amount  paid  eredltora. 
Where  8to<A:holdera  failed  to  conrey  to  the 
corporation  real  estate  for  which  stock  was 
Issued  to  them,  and  snbsequently  in  selling  the 
stock  contracted  to  sell  the  real  estate  to  the 
buyers,  though  they  were  liable  to  the  corpora- 
tlon's  trustee  in  bankruptcy  for  the  value  they 
agreed  to  psy  for  their  stock  and  had  never 
paid,  they  were  entitled  to  credit  thereon  for 
an  amonnt  paid  by  them  to  existiog  creditors 
at  the  time  of  the  sale  of  the  stock.   (Per  Fel- 
lows, C.  J.,  and  Steere,  J.) 

Appeal  from  Circuit  Court,  Allegan  Coun- 
ty, In  Chancery;  Orion  S.  Cross,  Judge. 

Suit  by  Walter  H.  Brooks,  trustee  of  the 
Mollne  Milling  Company,  bankrupt,  i^ainst 
Jolm  Buys  and  others.  Froin  a  decree  In 
favor  of  plalntiir,  cwtaln  defenOanti  ara>eal. 
Modified  and  ufflnned. 

Argued  before  FELLOWS,  C.  and 
WIE)ST,  STONE},  CLARK,  BIBI>,  SHARPS], 
M00R:E1,  and  STEBRE,  JJ. 

ElTin  Swarthont,  of  Grand  Baplds,  for  ap- 
pellants. 

Fred  P.  G«U>,  of  Grand  Baj^ds,  tor  appel- 
IK. 

WIBSTf  X  Defendants  George  Tander 
lAeer  and  John  Buys,  as  cf^rtnern,  owned 
a  mill  and  certain  perscmal  iiropoty  In  con- 
nection therewith,  and  In  April,  1016,  they, 
tf^ther  vith  Sybrand  Vander  Meer,  organ- 
ised tbe  Mollne  Idllllng  Oompany,  a  corpora- 
tion. 

In  tbe  articles  of  assodatlon,  duly  »ecl]^ 
ed  and  filed,  they  set  the  capital  stock  at 
$20,000,  of  which  $15,000  Was  aabacrlbed  by 
than,  and  alleged  that: 


descriptlou  of  which,  with  the  vAiation  at 
which  each  item  is  taken  is  as  follows,  vis.: 
"The  real  estate  known  as  lots  Nos.  two  <2) 
snd  three  (3)  of  block  No.  eleven  (11)  of  the 
village  of  Moline,  Allegan  county,  Mich.,  to- 
gether witii  the  flour  mlU  and  builfflngB  on  said 
premises  and  machinery  attached  to  said  prop- 
erty of  the  valae  of  eleven  thousand  six  hun- 
dred nineteen  dollars;  also  the  entire  stock 
of  flour,  feed,  hey,  grain,  fuel,  and  building  ma- 
terial not  on  said  premises,  together  with  the 
personal  property  and  fixtures  used  in  connec- 
tion with  said  business  and  formerly  owned  by 
George  Vender  Meer  and  John  Buys,  copart- 
ners, all  ot  which  said  personal  property,  stodc 
in  trade,  and  flxtarea  la  of  the  value  of  three 
thousand  three  hundred  ei^^-one  dollars.** 

The  Inoorporatloq  was  under  the  provl- 
glons  of  Act  Na  232,  Public  A(^  1903 
(chapter  175.  C.  L.  ISlff).  This  statute  re- 
quired that  the  amonnt  of  capital  stock  sub- 
scribed shoidd  be  set  forth  and  should  not 
be  less  than  50  per  cent,  of  the  authorised 
capital  stock;  also  that  the  amount  of  capital 
stock  paid  In  at  the  time  of  executing  fha 
articles,  and,  whwe  payment  was  made  in 
prop»tyi  an  itemised  description  of  the  prop- 
erty with  the  •  valuation  at  whldi  it  was 
taken,  should  be  given. 

The  three  incorporstors  made  and  attaclted 
to  tbe  articles  <tf  assodatlon  an  affidavit  in 
which  ttiey  stated  that: 

'7hey  know  the  property  described  in  arti- 
cle 7  of  such  articles  of  association  and  taken 
in  pasrment  tor  capital  stock,  and  that  the 
same  has  been  acbially  transferred  to  such 
corporation,  anA  further  say  that  aaid  prop- 
erty Is  of  the  actual  value  of  $15,000." 

No  conveyance  of  the  real  estate  was 
ever  made  by  them  to  the  corporatfon,  but 
the  corporation  used  tbe  same,  and  In  Oie  an- 
nual reports  filed  listed  it  as  the  property  of 
the  corporation.  They  conducted  tbe  busi- 
ness ct  tbe  corporation  until  April,  1918, 
when  th^  sold  their  boldlogs  tE^ereln  to 
George,  Roelof,  Frances,  and  James  Weurd- 
Ing,  and  John  Luldens,  and  turned  over  to 
tbem  their  cerUflcatea  or  shares  of  stock  as- 
signed In  blank,  and  received  two  notes 
signed  by  the  purchasers,  one  for  $5,000  and 
tbe  other  for  $4,098.81.  Tbe  certificates  of 
stock  so  assigned  in  blank  were  marked  as 
canceled  by  the  new  secretary  in  April,  1918, 
and  new  certificates  issued  for  300  sbares 
each  to  tbe  Weurdings  and.  Mr.  Luldens.  At 
the  same  time  Gfeorge  Vander  Meer  and  Mr. 
Buys  entered  into  a  land  contract  for  the  sale 
of  tbe  above-mentioned  real  estate  together 
with  the  machinery  and  equlpmmt  attached 
and  used  in  connection  with  the  buildings  to 
tbe  Weurdings  and  Mr.  Luldens  at  a  price 


"The  amount  of  said  stock  actually  paid  in       $13,000.    This  land  contract  was  not  re- 
st the  data  hereof  is  the  sum  of  fifteen  thou-  corded  until  January  6, 1920. 
sand  dollars,  of  which  amount  fifteen  thousand  i   /Fbo  creditors  of  tbe  corporation  up  to  tbe 
dollars  has  been  paid  In  property,  an  itemised  J  time  of  sucb  sale  were  paid  In  full  by  tbe 

«a>For  atlMT  oam  m* auat  topic  and  KEV-NUMBBR  la  all  Key-NiualMrea  PlsMta  and  ladexM 
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Tender  ileen  and  Mr.  Buys.  Tbe  cwpwa- 
tion  became  Inaolvent  and  closed  Its  doors 
January  3,  1920,  and  was  adjudged  bankrupt 
on  tbe  petition  of  creditors  March  23,  1920, 
and  plaintiff  was  elected  and  qualified  as 
trustee.  Schedules  show  liabilities  ot  more 
tban  $18,000  and  assets  in  the  trustee's 
hands  amounting  to  about  $1,600. 

When  the  trustee  went  to  take  possession 
of  the  real  estate  he  found  a  notice  on  the 
door  of  the  mlU  reading  as  follows : 

"We  have  seized  this  mill  property  real  es- 
tate under  our  rights  as  owners  and  land  eon- 
tract  vendors. 

"We  hare  resumed  and  assumed  possesdon 
thereof. 
**Dtted  January  17,  1920. 

"George  Tander  Hecr. 
"John  Buy, 
"Owners.*" 

September  21,  1920,  the  parties,  by  their 
attorneys,  stipulated  that  the  pnq>erty  be 
sold,  and  it  was  sold  and  broi^ht  ¥9,671.64, 
whidi,  by  agreement,  bas  been  dQtosited  In  a 
bank  to  await  the  determinatltm  of  this  salt. 

TbB  bill  herein  was  filed  by  the  trastee  in 
bankruptcy  on  May  26,  1920,  and  is  broad 
enough  to  bring  tbe  case  within  our  holding 
In  Ckrartney  t.  Toui^  202  Mich.  384,  168  N. 
W.  441.  We  fieel  it  unnecessary  to  set  out 
the  avwrnents  In  tbe  bill,  and  content  our- 
aelTea  with  stating  that  it  alleges  the  acts 
above  mentioned,  and  claims  the  same  con- 
Btltnted  a  fraud  vpoa  the  corporation  and 
the  rights  of  creditOTS: 

Defoidanta  deny  the  averments  of  fraud 
and  claim  th^r  acts  in  the  in^mlses  vran  in 
good  faith  and  sudi  as  they  had  a  right 
to  do. 

[1]  A  statement  at  aome  elementary  prlnd- 
plea  ct  law  will  aid  in  the  determlnathm  of 

tb»  issues  here  Involved. 

"In  contemplatlos  of  law,  a  corporation  is  a 
legal  person  haviag  an  existence  wbolly  diB- 
tinct  and  separate  from  that  of  its  members.** 
Hamilton,  GlenenA  Business  Corporations,  i  2. 

"The  business  corporation  is  bom  a  trustee. 
It  holds  its  capital  stock— its  very  ilfe  blood*— 
as  a  trust  fund  for  its  creditors.**  Hsmiltgn,  i 
4,  dting  eases. 

[2]  Tbe  ca^l  flCock  of  a  corporation  is 
the  iffopoty  of  the  oorimratUHi  and  ocmsti- 
tutea  a  trust  fund  for  the  bu^  of  the  cor- 
poration  and  Ita  creditors. 

[I]  Creditors  of  the  corporation  have  a 
xi^t  to  rely,  in  exteodii^  credit,  upon  the 
public  record  of  corptwate  organisation  and 
action,  including  tbe  mtresentaticoi  th«eln 
of  the  imtount  of  the  cai^tal  stock  and  tbe 
money  or  property  paid  In  for  stock. 

[4]  It  is  clear  that  tbe  Vender  Mens  and 
Mr.  Buys  took  the  caj^tal  stock  upon  the  ex- 
press agreement  and  represoitatton  that  the 
property  mentioned  ehonld  pay  and  had  paid 
tor  the  samot  knowing  that  no  sncb  thing 


had  been  done,  and  this  CMistltuted  a  con- 
structive fraud,  to  say  the  least,  upon  the 
corporation,  and  plaintiff,  as  trustee,  has  a 
right  to  recover  from  sutA  original  stock- 
holders the  value  they  agreed  to  pay  thmtor 
and  have  never  paid. 

The  circuit  Judge  found  that  the  real  es- 
tate belonged  to  the  corporation  and  granted 
plaintiff  reliet 

We  have  heard  the  case  de  novo,  and, 
while  we  cannot  h<^d  that  title  to  the  real 
estate  vested  in  the  corporation,  we  do  find 
that  the  acts  of  defendants  Tander  Heers 
and  Mr.  Buys  worked  a  constructive  fraud 
upon  the  corporation  to  the  Injury  of  its 
creditors,  and  that  the  dealings  between  them 
and  the  purchasers  of  their  stock.  Including 
the  sale  of  the  real  estate  on  land  contract, 
does  not  in  any  way  estop  the  plaintiff, 
standing  in  the  shoes  of  the  corporation, 
from  recovering  for  the  creditors  what  the 
defendants  agreed  to  pay  and  certified  they 
had  paid  for  their  stock. 

The  sale  of  the  real  estate  has  simplified 
things,  and  the  fund  on  deposit  must  go  to 
the  corporation  Just  as  It  was  agreed  tbe 
property  it  Is  the  avails  of  should  go. 

Tbe  law  upon  the  subject  is  so  well  stated 
in  Courtney  v.  Youngs,  supra,  and  cases 
there  dted,  that  we  feel  there  Is  no  occa- 
sion to  repeat  the  plain  prindiaes  there  set 
forth. 

[6]  The  Vender  Heera  and  Mr.  Buys  con- 
tend that: 

"The  liability  to  respond  for  nnpaid  subscrip- 
tions attaches  to  him  who  owns  the  stock  at 
the  time  the  debt  forming  the  basis  of  the  de- 
mand was  contracted,  and  not  the  original  own- 
er, provided  there  was  no  design  to  defrsod 
subsequent  creditors  involved  in  the  sale  or 
tranter  of  the  stock.** 

Having  In  mind  the  focts  in  thia  case  we 
answer  this  contention  in  the  language  of 
Mr.  Justice  Grant  in  McBryan  t.  Universal 
Elevator  Co.,  130  Mich.  Ill,  89  N.  W.  683, 
97  Am.  St.  Bep.  453 : 

"The  qaestlon  is:  Can  original  incorpora- 
tors make  a  false  statement  as  to  the  amount 
of  capital  stock  actnally  paid  in,  and  escape 
liability  for  such  false  representations,  imme- 
diately after  executing  the  articles  of  aesocia- 
tioQ,  by  transferring  thetr  stock  to  other  par* 
ties?  The  wrong  was  done  by  the  originsl 
incorpraators  in  making  a  false  statenent  as 
to  the  amount  of  stock  actually  paid  In.  fHie 
public,  and  creditors  dealing  with  the  corpora- 
tion, had  the  right  to  rely  upon  this  statement 
as  true.  *  *  *  It  would  be  unjust  to  visit 
the  sins  of  the  original  incorporators  opoo 
subseQuent  stockholders  who  purchased  in  good 
faith.  It  would  be  a  disgrace  to  the  lav  if 
creditors,  dealing  with  the  corporation  in  re- 
liance upon  these  statements,  which  they  ex- 
amine In  the  p&blic  offlces,  where  they  are  on 
file,  had  no  remedy.  JustiM  and  good  mwals 
require  that  they  who  make  sneh  false  stste- 
ments,  whether  they  make  them  intentionally. 
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or.  as  in  tbis  cbm,  recklessly,  ihottM  MspMid  In 
damages  therefor.  The  law  doea  not  p*Biilt 
them  to  evada  tUa  ItabUity  bgr  a  transfer  of 

their  stock." 

No  case  Just  like  the  one  at  bar  has  be&a 
called  to  onr  attoitlon,  but  the  principles 
goTemine  here  are  well  stated  in  Park  v. 
Rich  et  al.  (Tex.  Com.  App.)  212  S.  W.  W7; 
Johnaon.  Trustee,  t.  Caafield-Swigart  Go.  et 
aU  211  ni.  App.  423. 

We  adh««  to  the  cmeral  rule  that  stock- 
holdOB  are  liable  on  unpaid  subscripdra 
calls  to  pay  creditors  only  for  debts  con- 
tracted while  they  were  stockboLders ;  bat 
original  stockhold^  and  Incorporators  who 
take  their  stock  for  property  agreed  to  be 
conTeyed  to  the  corporation,  and  who  do  not 
convey  and  falsely  certi^  that  tbey  have, 
and  tbereby  make  ppbllc  record  of  the 
amount  of  capital  stock  actnally  paid  in  by 
tbem.  will  not  be  permitted  to  invoke  the 
genoal  mle  above  stated  as  a  means  of 
avoiding  their  liability  to  creditors  who  be- 
came snch  after  a  transfer  of  snch  stock 
witbont  actnal  notice  ImpeachlDg  the  solemn 
representation  of  record. 

[•]  Defendants  appear  to  have  been  of  the 
Impression  that  they  conld  do  with  the  cor- 
poration and  the  capital  stock  what  th^ 
Uked,  provided  they  satisfied  the  creditors 
at  the  time  of  the  sale  of  their  stock.  The 
taUacy  of  this  Is  apparent  upon  a  considera- 
tion of  the  statute  under  which  the  corpora- 
tion was  organized  and  the  fact  that  the 
stock  they  got  without  paying  therefor  was 
sold  for  a  consideration  to  the  purchasers 
th^eof.  and  not  surrendered  by  them  to 
the  corporation  at  all,  and,  while  canceled, 
was  the  basis  for  issuance  of  stock  merely 
to  take  its  place,  and  the  $11,619  it  was 
ratified  and  sworn  to  by  them  as  the  amount 
they  paid  tb^for  by  conv^ance  of  real  es- 
tate to  the  corporation  was  mere  fiction. 

The  dealings  between  the  Vander  Meers 
and  Mr.  Buys  and  tbe  purchasers  of  their 
stock  In  no  way  cut  off  the  rights  of  i^ln- 
tiff,  u  trustee,  to  bring  to  this  corporation 
payment  for  the  stock  so  taken  by  the  origi- 
nal Inoorporatorsi, 

After  the  transfte  of  the  stock  defendants 
Vandv  Meers  and  Mr.  Buys  borrowed  money 
from  dettedant  Van  Haltsma  and  pledged 
the  land  contract  as  security,  and  It  Is  urged 
that  Van  Haltsma  should  be  protected.  De- 
fendants are  flnandaUy  responstble  and 
dwold  pay  tbdr  debt  to  Van  Haltsma,  and  no 
good  reason  Is  made  to  appear  tor  lessraing 
the  rights  of  the  (redltors  in  b^alf  of  Van 
Haltsma. 

[7]  Defoidants  claim  that  the  corporation 
was  never  legally  organized  because  one  of 
the  Incorpwatora  was  a  minor.  They  cannot 
be  heard  to  make  any  audi  claim  in  this 
snlt. 

The  fond  arising  from  the  sale  of  the 
real  eatat^  being  less  than  the  sum  tbej  cer- 


tified tbey  vahied  the  real  estate  In  payment 
for  the  capital  stock  they  to<^  belongs  to 
the  corporaUwi  in  equity  and  good  consci«ice 
for  the  payment  of  creditors  dealing  with  the 
corporation  without  knowledge  of  the  falsity 
of  the  public  record  iM«pared  and  filed  by 
defmdants. 

For  the  reasms  hece  stated,  the  decree 
granted  below  ts  affirmed,  with  costs  against 
appealing  defradants. 

STOini!,  J.f  concurred  with  W1B3T,  J. 

■  CLARE,  J.  I  do  not  concur  In  tbe  opinion 
of  Mr.  Justice  WIEST.  When  Vander  Meer 
and  Buys  organized  the  MoUne  Milling  Com- 
pany, they  stated  In  the  articles  of  associa- 
tion and  In  tbe  affidavit  therewith  that  In 
payment  for  shares  certain  real  estate  which 
they  had  owned  had  been  conveyed  to  the 
corporation.  In  the  annual  reports  filed  by 
them  as  officers  of  the  corporatloh  the  re^ 
estate  was  treated  as  corporate  property, 
and  daring  their  management  tbe  corpora- 
tion had  full  ase  and  benefit  of  the  aama 
But  they  n^lected  to  convey  It  to  the  ctn^ 
poration. 

Vander  Meer  and  Buys  were  the  officers^ 
directors,  and  stockholders.  Some  shares  had 
been  Issued  to  Vander  Meer's  son,  Sybrand, 
but  tbey  were  owned  and  controlled  by  the 
father,  and  the  son  was  in  France  during  the 
time  here  in  question. 

Vander  Meer  and  Buys  wanted  to  sell  out 
The  Weurdings  and  one  Luldens,  hereinafter 
called  the  Weurdings,  wanted  to  buy,  but 
were  unable  to  pay  cash,  so  tbe  parties,  with- 
out counsel,  agreed  upon  this  plan.  All 
creditors  of  the  corporation  were  to  Tie  ^Id 
in  full  by  Vander  Meer  and  Buys  who  were 
to  withdraw,  and  have  title  to,  the  real  es- 
tate. The  shares  were  to  be  transferred  to 
ttie  Weurdings  at  bocA  valu^  leas  the  real 
estate,  and  Uie  paper  of  the  Weurdings  was 
to  be  taken  for  tbe  transfer.  Then  Vander 
Meer  and  Bnya  vae  to  sell  tho  real  estate 
on  a  land  omtect,  wltli  deferred  piunnentqi, 
to  the  corporation.  The  agreement  was  car- 
ried out  To  pay  the  creditors  in  full  Vander 
Meer  and  Bays  pledged  the  land  contract 
to  defendant  Van  Halferaoa  to  secure  a  loan 
of  94,200,  which  aum  waa  used  to  pay  the 
credltivs.  Undor  the  Wenrdlng  management 
the  corporation  soon  became  bankrupt 

The  trustee  began  this  suit,  which,  ao  far 
as  defendants  Vander  Meer  and  isuys  are 
concerned,  seeks  to  have  the  said  real  es- 
tate decreed  to  be  the  ptoperty  of  tbe  bank- 
Tugt  corporation  to  be  applied  to  the  pay- 
ment of  creditors,  all  of  whom  are  subse- 
quent to  the  trusfw  to  tbe  Weurdings.  By 
ccmsant  of  all  parties  the  real  estate  was 
sold,  and  fbe  fund  arldng  from  tbe  sale^ 
¥9.761.54,  la  held  by  the  court  in  lieu  thereof. 
Ttte  decree  gtna  this  fond  to  fbe  trustees, 
gives  Van  Haltsma  nothing  for  his  loan. 
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and  givM  to  Vander  Meer  and  Boys  no  credit 
for  the  $4,200  paid  to  creditors. 

The  case  of  Courtney  t.  Toungs,  202  Ml<^. 
884,  168  N.  W.  441,  Is  not  controlling  here, 
tor  the  trustee  se^s  merely  to  acquire  by  d&- 
cree  legal  title  to  real  estate  to  which  he 
asserts  he  now  has  equitable  title. 

[S-18]  When  fhe  transfer  to  the  Wenrdlngs 
was  made  the  real  estate,  equitably,  belonged 
to  the  cor[>oratlon.  But  It  Is  ni^ed  that  whm 
such  transfer  was  made  It  does  not  appear 
that  there  was  a  resolution  authorizing  a 
conv^ance  In  writing  under  seal  of  the  real 
estate  to  Yander  Meer  and  Buys  or  that 
such  conveyance  was  made.  But  the  cw- 
iwration  did  not  have  the  legal  title  to  the 
real  estate,  and  It  Is  sufficient  to  say  that 
Vander  Meer  and  Buys  took  this  property 
from  the  corporation.  Equitably  their  ac- 
tion In  withdrawing  this  real  estate  from 
the  corporate  assets  was  In  effect  S  dividend 
or  distribution  to  stockholders  of  capital 
assets.  But  what  amount  was  so  distribut- 
ed? Not  $9,751.64,  but  that  amount  Tees  $4.- 
200  paid  to  creditors  or  the  sum  of  $5,551.54. 
In  no  event  should  a  decree  pass  against 
Vander  Meer  and  Buys  requiring  tbem  to 
pay  again  to  the  trustee  the  $4,200  which 
they  have  already  paid  to  creditors  of  the 
corporation.  14A  C.  J.  188 ;  Darcy  v.  Brook- 
lyn &  N.  T.  Ferry  Co.,  196  N.  T.  99,  89  N.  B. 
461,  26  L.  B.  A.  (N.  S.)  268.  134  Am.  St.  Bep. 
827. 

[11]  Nor  can  decree  be  ratered  against 
them  for  the  $5,551.64  unless  It  can  be  said 
that  the  withdrawal  of  such  amount  from 
the  capital  was  a  fraud  upon  the  subsequent 
creditors.  There  Is  no  claim  or  evidence  of 
Intend  to  defraud.  The  parties  acted  in  good 
faith.  But  was  there  constructive  fraud? 

The  authorities  are  not  In  harmony  upon 
this  question,  but  we  think  our  own  ded- 
aions  support  this  rule: 

"Accordingly  a  dividend  paid  wholly  or  part- 
ly from  the  capital  stock  may  be  illegal,  and 
may  subject  the  corporation  and  the  stock- 
holders to  serious  liability.  Hence  the  rule 
has  been  firmly  established  that,  where  divi- 
dends are  paid  in  whole  or  in  part  out  of  capi- 
tal stock,  corporate  creditors,  being  such  when 
the  dividend  was  dedared,  or  becoming  sach  at 
any  subsequent  time,  may,  to  the  ezteot  of  their 
claims,  if  any  such  claims  are  not  otherwiee 
paid,  compel  tbe  stockholders  to  whom  the  div- 
idend has  been  paid  to  refund  whatever  por- 
tion of  the  dividend  was  taken  out  of  the  capi- 
tal stock."  2  Cook  on  Corporations  (7th  Ed.) 
1614. 


Tbia  role  is  subject  to  the  statute  at  Uml- 
tatlons.  See  Detroit  Trust  Co.  v.  Goodrich, 
ITS  Mich.  168,  141  N.  W.  882,  Ann.  Gas. 
1915A,  821.  See,  also,  Clark  v.  B.  C.  Clark 
Machine  Co.,  161  Mich.  416,  115  N.  W.  416, 
and  cases  there  dted;  American  Steel  & 
Wire  Co.  V.  Eddy,  ISO  Mich.  266,  89  N.  W. 
952,  138  Mich.  403,  101  N.  W.  878:  Detroit 
TruBt  Co.  T.  GkK>dri<di,  supra;  Darcy  t. 
Brooklyn  &  N.  T.  Perry  Co.,  196  N.  T.  99, 
89  N.  E.  461,  26  L.  R.  A.  (N.  S.)  267,  184  Am. 
St  R^.  827;  Ex  parte  Savli^  Bank  of 
Rock  Hill,  73  S.  O.  393,  63  S.  B.  814,  S  L.  B. 
A.  (N.  S.)  620;  14A  G.  J.  180. 

It  is  said  in  Detroit  Tnut  Ca  Goodrich, 
supra: 

"We  think  it  is  settled  doctrine  that  the  good 
faith  of  the  corporation  in  paying  dividends  In 
impairmeot  of  capital  or  that  of  stockholders 
in  receiving  snch  diiddends  la  no  defense  to 
an  action  tor  their  recovery.** 

This  distribution  of  capital  nseta  amonnt- 
ed  to  a  fraud  upon  the  subsequent  creditors 
of  the  corporation.  By  the  withdrawal  of  the 
said  sum  at  $5,561.54,  its  aufbortzea  paid- 
up  capital  stock  was  Impaired  to  diat  ex- 
tent, and  the  claima  of  creditors  are  In  ex- 
cess of  tbe  amount 

The  decree  will  be  modllled  to  allow  tnm 
the  fund  held  by  the  court  to  Tan  Haltsma 
or  to  Tander  Meer  and  Biqra,  as  thete  in- 
terests may  appear  and  be  determined  by  tbe 
trial  court,  the  said  smn  of  $4,200.  ^e  de- 
cree so  modified  Is  afllrmed.  Defendants 
Vander  Meer  and  Buys  vlll  recover  against 
plaiutur  the  costs  of  this  court 

BIRD,  SHARPE,  and  MOORE.  JJ..  COn- 
cnrred  with  CLAB£»  J. 

FELLOWS.  G.  J.  [12]  I  agree  with  the 
reasoning  of  the  oidnlon  of  Mr.  Justice 
WIEST,  but  I  am  persuaded  that,  inasmuch 
as  Vander  Meer  and  Buys  advanced  to  the 
corporatloa  $4,200  which  they  borrowed 
from  Van  Haltsma,  and  which  sum  was 
used  by  the  corporation  to  pay  its  then  exist- 
ing debts,  they  should  be  credited  with  this 
sum  to  discharge  pro  tanto  their  liability  to 
the  corporation.  For  this  reason  I  agree 
with  Mr.  Justice  CLARK  as  to  ttie  form 
the  decree  should  take. 

STERRG,  3^  concurred  wltb  FEL* 
LOWS,  0.  J. 
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VANDERBERG  V.  DETROIT  &  C.  NAV. 
CO.   (No.  145.) 

(Supreme  Court  of  Michigan.  Dec.  21,  1021.) 

t.  Appeal  ud  error  «=>I033(5)  —  iBStraetloR 
w  to  proof  of  epoelal  danages  lor  breadi  of 
eentraot  of  oarriafe  Md  oot  projndlolal  to 
carrier. 

In  an  action  against  an  interstate  ateamship 
compan?  for  failure  to  make  due  delivery  of  a 
trunk,  an  iostrnction  that,  to  recover  other 
than  nominal  damages,  plaintiff  must  prove,  not 
only  that  when  die  checked  the  trunk  she  noti- 
fied defendant*  agent  ot,  drcomstancea  re- 
qairing  dellverr  the  next '  day,  hut  ttiat  he 
agreed  to  do  so,  was  not  prejudldsl  tosflefend- 
ant  on  the  ground  that  such  special  agreement 
Tiolated  the  federal  interstate  commerce  sut- 
Dtes,  since  such  special  agreement  was  not 
counted  (m,  and  instruction  pat  a  greater  bor- 
den  on  plaintiff  than  was  required;  it  being 
sufficient  that  plaintiff  notified  the  agent  of 
such  facta. 

2.  Evidence  83  (3)— Exhibit  testified  to  as 
kind  of  bagsage  cheek  Issned  to  passengers 
not  considered,  where  loss  of  original  not 
eafflclentiy  accounted  for. 

Where  a  baggage  check  turned  in  by  a 
steamship  passenger  was  not  introduced  in  evi- 
dence by  the  steamship  company  when  sued  for 
failure  to  make  due  deUvery  of  a  tronk,  and  de- 
fendant's employee  who  nearchod  for  it  testi- 
fied that  he  had  not  had  time  to  make  a  thor- 
ongh  search,  and  that  it  "may  be  there  in  the 
box  or  the  basket,"  an  exhibit,  testified  to  by 
defendant's  general  passenger  agent  as  the 
form  of  check  Issued  in  such  cases,  cannot  be 
considered  as  the  form  delivered  to  plaintiff; 
the  loss  of  such  check  not  having  been  suffi- 
ciently accounted  for. 

3.  Carrier*  «933fr— Tariffs  Mndlao  on  passen- 
ger only  wiiea  filed  ud  potted  ai  raqulrad  by 

law. 

Steamship  tariff  schedules  are  binding  on 
the  passenger  tndy  when  filed  with  the  Inter- 
state Commerce  Commission  and  shipping 
board  and  posted  as  required  by  law. 

4.  Shipping  «39l67(2)— Limitation  of  ilabllHy 
in  baggage  oheok  aad  tariff  sobeduiee  not  part 
of  contract.  In  absence  of  proof  of  oompany's 
adoption  of  rognlatlon*. 

Where  the  attention  of  a, steamship  pas- 
senger was  not  called  to  language  of  her  bag- 
gage check  and  the  company'a  tariff  achediitfe 
limiting  damages  for  failure  to  make  doe  de- 
Uvery  of  a  trunk,  the  value  of  which  was  not 
dedared  to  he  more  tiian  $100,  snch  limitation 
was  not  a  part  of  the  contract  of  carriage  un- 
der the  federal  statute,  in  the  absence  of  evi- 
dence that  the  company  had  adopted  such  reg- 
ulation, though  it  would  be  presumed  it  bad 
complied  with  the  statute  by  filing  a  tariff 
■diedole. 

Error  to  Circuit  Court,  Wayne  Oounly; 
Arthur  Webster,  Judge. 

Action  by  Estelle  Vanderberg  against  the 
Detroit  ft  Cleveland  Navigation  Company. 


VANDBBBERO  v.  DETROIT  A  C.  NAY.  00.  477 
<18«  N.W.) 

Judgment  for  idalnUff,  and  defttnduit  bringa 

error.  Afilrmed. 


Argued  before  STEERE,  O.  J„  and 
MOORE,  WIEST.  STOMID,  CLARK,  BIBD, 
and  SHABFE,  JJ. 

Angell,  Tmner  ft  Dy«r,  of  Detroit,  for  ap- 
P^lant. 

BamaHL  Q.  Thomsaon,  of  Detroit,  for  appet 
lee. 

SHARPE,  J.  The  plaintiff,  traveUng  from 
Jamestown,  N.  Y.,  to  Detroit,  on  June  80  or 
July  1,  1919,  took  passage  on  one  of  the  de- 
fendant's steamers  at  Buffalo.  She  claims 
to  have  had  her  trunk  with  her  at  the  defend- 
ant's dock,  and  that  it  was  checked  by  the 
baggageman  and  should  have  accompanied 
her  on  her  trip  to  Detroit,  but  that,  in  breach 
of  the  contract  of  carriage,  the  defendant 
failed  to  BO  deliver  it,  and  that  she  was  great- 
ly damaged  thereby.  The  suit  was  begun  In 
justice's  court  In  Detroit  The  plaintiff  ob- 
tained a  judgment,  and  the  case  was  appealed 
by  defendant  to  the  circuit  court  A  writ- 
ten declaration  was  filed  in  the  Justice's 
court.  In  whicli  plaintiff  counted  on  the 
breach  of  the  Contract  to  safely  care  for,  con- 
vey, and  make  due  and  proper  delivery  of  the 
trunk  to  her  In  Detroit  During  the  course 
of  the  trial  in  tihe  circuit  court  the  plainUff 
asked  leave  to  amend  her  declaration,  and 
leave  was  granted,  over  the  objection  of  the 
defendant  An  amended  declaration  was  not 
filed,  but  the  statement  made  by  counsel  was 
treated  as  an  amendmoit.  The  statement 
was  aa  follows: 

"That  on  her  arrival  at  Buffalo  she  had  a 
confereneo  with  the  agent  the  baggage  agent 
Of  the  dsfondant  company,  and  Informed  him 
that  the  tmnk  which  was  dieted  by  them 
contained  all  of  her  wearing  ai^rel  and  bo- 
longings  of  every  sort  and  description  and  kind,' 
her  implements  of  trade  and  tools  of  her  pro- 
fession, and  so  forth;  and  that  they  were  to 
the  vslue  of  $2,000,  and  tliat  she  wa»  anxious 
that  the  same  should  be  immediately  shipped, 
so  that  it  might  reach  Detroit  on  the  following 
day,  July  Ist;  and  sba  infrnmed  him  then  and 
there  at  that  time,  tiiat  die  had  a  position 
under  Mveement  with  a  Miss  Louise  King,  as 
beauty  cultnrist  and  personal  maid,  which  serr^ 
ice  she  was  to  begin  on  ^e  2d  day  of  July, 
and  for  which  she  was  to  receive  $50  per 
month  compensation,  and  traveling  expenses, 
hotel  exi>eneee,  and  so  forth,  and  expenses  of 
every  sort  description,  and  kind;  and  that  the 
agent  was  informed  and  well  knew  of  the  fact 
that  she  was  to  receive  this  position  and  that 
compensation  that  she  was  to  receive,  and 
that  she  would  lose  the  position  if  she  did  not 
get  her  trank  on  the  said  3d  day  of  July,  and 
her  acceptance  and  obtaining  of  it  was  made 
dependent  upon  her  ree^viag  the  trank." 

This  amendment  was  made  while  a  motion 
of  defendant  for  a  directed  verdict  was  pend- 
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tog,  and  as  a  result  ot  the  coUoany  betwe^ 
court  and  counsel.  Its  purpose  was  to  lay 
the  foundation  for  a  claim  for  damages  other 
than  those  which  would  naturally  Sow  from 
a  breach  of  the  contract  of  carriage. 

It  appears  that  the  check  placed  on  the 
trunk  by  the  ba^ageman  at  Buffalo  was  In 
some  way  torn  off.  When  the  trunk  arrived 
at  Detroit  Is  not  clear,  but  It  was  not  later 
than  July  4th.  It  was  then  taken  back  to 
BuCTalo,  returned  to  Detroit  on  the  6th,  again 
taken  to  Buffalo,  and  returned  to  Detroit  on 
the  8th,  when  it  was  delivered  to  plalntlfE. 
It  is  her  claim  that  by  reason  of  its  nonde- 
livery Miss  King,  on  July  7th,  canceled  the 
contract  of  employment  theretofore  made 
with  her,  and  procured  tbe  aervices  of  an- 
other maid,  and  that  she  was  ther^y  dam- 
aged and  also  suffered  loss  in  expense  while 
remainluc  In  Detroit  The  court  charged  the 
Jury: 

"Now,  the  defendant  admits  that  the  plaintiff 
was  a  paaaenger  for  hire,  that  her  trunk  was 
aceapted  as  baggage,  and  that  by  reason  of  de- 
lay in  delivering  the  trunk  tbe  defendant  is 
responsible  for  nominal  damages;  Init  the  de- 
fendant claims  that  it  la  only  responsible  for 
nominal  damages.  The  defendant  denies  that 
it  is  responsible  for  any  special  damages  as 
claimed  by  the  plaintiff,  because,  as  claimed 
by  the  defendant,  she  did  not  inform  tbe  agent 
of  the  defendant  at  Buffalo  of  any  special  dr- 
cumstauces  from  which  it  would  be  apparent 
that  special  damages  would  result  from  a  fail- 
ore  to  deliver  the  trunk  on  Ji^  2, 1919." 

coort  tnrtlm  Instructed  the  jury: 

"Now,  in  order  to  entitle  the  plaintiff  to  re- 
cover other  than  nominal  damages,  she  must 
satisfy  you  by  a  preponderance  of  tbe  evidence 
that  when  she  checked  her  trunk  witii  defend- 
ant at  Buffalo  sbe  notified  the  baggage  agent 
that  sbe  was  under  contract  of  employment 
witb  Miss  King,  that  she  had  to  begin  work  on 
the  2d  of  July,  1919,  as  well  as  the  wages  she 
was  to  receive  and  the  duration  or  period  of 
employment,  and  she  must  also  satisfy  yon  that 
the  baggage  agent  agreed  to  accept  the  re- 
sponsil^ty  ot  delivering  the  trunk  to  the  plain- 
tiff in  Detndt  the  next  day  nnder  those  cfrcom- 
stanoes  so  communicated  to  him;  and,  nnleas 
you  find  that  the  plaintiff  did  all  those,  and 
that  what  I  have  just  said  took  place,  then  the 
plaintiff  would  not  be  entitled  to  recover,  and 
your  verdict  would  be  for  the  defendant,  not 
of  no  cause  of  action,  but  a  verdict  for  the 
defendant  for  nominal  damages  only,  0  cents." 

[1]  Under  this  instruction  the  Jury  must 
have  found  that  plaintiff  notified  the  baggage 
agent  of  the  facts  on  which  she  relied  to 
prove  the  damages  she  claimed  to  have  suf- 
teteA  by  reason  of  tbe  admitted  breach  of 
the  contract  of  carriage  by  the  defendant 
That  they  also  found  that  the  agent  "agreed 
to  accept  the  responsibility  of  delivering  the 
trunk  to  the  plaintiff  in  Detroit  the  next 


day"  would  not  invalidate  the  ver^ct  Coun- 
sel for  the  defendant  Insist  that  sudt  a  spe- 
cial agreement  violates  the  provisions  of  Oio 
federal  statutes  governing  the  transportation 
of  goods  in  interstate  commerce.  With  that 
question  we  are  not  here  concerned,  as  plain- 
tiff's declaration  as  amended  does  not  count 
on  such  a  special  agre^ent  Tbe  Instruc- 
tion Imposed  on  plaintiff  a  burden  as  to  the 
proof  which  she  was  not  called  upon  to  bear. 
It  was  more  favorable  to  the  defoidant  than 
the  pleadings  and  proofs  Justified.  No  csror, 
prejudicial  to  the  defendant,  could  have  re- 
sulted therefrom. 

Under  tbe  charge  the  Jury  were  permitted 
to,  and  the  verdict  discloses  the  fact  that 
they  dM,  sillow  plaintiff  damages  on  account 
of  the  loss  of  her  position  and  the  expense 
of  her  board  and  lodging  while  In  Detroit 

[2]  The  check  turned  in  by  plaintiff  was 
not  Introduced  In  evidence.  A  search  was 
made  for  it  by  one  of  defendant's  employees. 
He  did  not  find  It.  but  stated  that  be  had  not 
bad  time  to  make  a  thorough  search — ^e 
check  may  be  there  In  the  box  or  the  basket" 
In  view  of  the  fact  that  Its  loss  was  not  suf- 
ficiently accounted  for,  we  do  not  ttdnk  Ex- 
hibit 2,  testified  to  by  tbe  general  paasaager 
agrait  ot  the  defendant  as  the  form  of  dieck 
"Issned  In  exchange  for  transfer  checks  or  a 
railroad  check,  when  the  baggage  Is  not  In 
our  poesesslon,"  and  admitted  1^  the  court 
"as  showing  the  diaracter  and  kind  of  checks 
that  were  in  use  generally,"  can  be  con- 
sidered as  the  form  of  the  check  d^vered 
to  plaintiff. 

[3]  Defendant  offered  in  evidence  what 
purported  to  be  a  copy  of  its  tariff  as  filed 
with  tile  Interstate  Commerce  Oammlflslon 
and  shipping  board.  The  general  passenger 
agent  testified : 

"Defendant's  Exhibit  1  is  tbe  local  passenger 
tariff  for  the  D.  &  C.  Navigatimi  Company, 
covering  the  entire  season  of  l&ld.  The  rules 
and  regulations  as  contained  ia  this  tariff  apply 
to  Buffalo." 

On  objection,  the  court  declined  to  receive 
It  saying,  "There  Is  not  anything  to  show 
that  this  is  an  official  tariff  issued,"  but  final- 
ly admitted  It  for  the  "purpose  of  showing 
tbe  probability  or  Improbability  of  the  plain- 
tiff's statement"  only.  It  purported  to  be  a 
"local  i>assenger  tariff.  One  way,  round 
trip,  week-end,  and  party  fares;  also  basing 
fares  between  Detroit  and  Clev^and  and  De- 
troit and  Buffalo.  Season  1919.  Effective 
April  eth  to  Dec^ber  1st  1919,  except  as 
noted  in  individual  items.  Issued  March  8, 
1919.  li.  G.  Lewis,  Goieral  Passenger  Agent. 
Detroit,  Mich."  This  was  followed  by  "Rules 
and  Regulations  Governing  the  Tariff  Bag- 
gage Regulations."  Such  tariffs  become 
btodlng  <m  the  passenger  (Wly  when  filed  with 


Digitized  by  Google 


MldlO  FKOPI^E  T 

(1S5 

the  Intwstate  Oommttce  OmmniaBlon  as  re- 
quired by  law. 

The  statute  (U.  B.  Comp.  Stat.  1916,  | 
85&I,  subsec  12)  provfdea  that  cc^ies  of  such 
tariffs  filed  \^ith  the  commission  shall  be 
preserved  as  public  records  and  that — 

'*eopIei  of  and  extracts  from  any  of  said  sdied- 
oleo,  dsBsificationB,  tariffs,  *  *  *  certified 
by  the  secretary,  under  the  commisaion'B  seal, 
shall  be  received  in  evidence  with  like  elCeet  as 
the  oxisinals." 

While  it  has  been  held  that  "the  carrier 
is  mtitled  to  the  presumption  that  its  busi- 
ness is  being  conducted  lawfully"  (New  York 
Central  R.  Co.  v.  Beaham.  242  U.  S.  148.  151, 
37  Sup.  Ot.  43,  44  [61  L.  Bd.  210],  and  cases 
dted),  we  think  no  dedsioD  goes  so  far  as 
to  holA  that,  a  purported  tariff  schedule  audi 
as  this  could  obtain  probative  force  and  be 
binding  up<»i  a  passenger  without  some  com- 
petent evid^ce  to  show  that  it  had  been  filed 
as  required  by  the  statute.  If  audi  fact 
might  have  been  established  by  parol  proof, 
we  think  the  testimony  of  the  general  passen- 
ger ag«9it  lacking-  in  many  of  the  eeentlals  of 
such  pro<^. 

[4]  The  purpose  of  the  offer  of  the  check 
and  tariff  schedule  was  to  show  a  llmitatioD 
of  the  damages  leooverable  by  plaintiff  by 
reaaon  of  Qua  value  of  ttie  trunk  not  having 
bem  declared  to  be  more  than  $100.  It  U 
not  claimed  that  the  attention  of  plaLatlfF 
was  called  to  the  language  said  to  have  been 
oa  the  dieck  ot  the  provision  in  the  tariff 
sdiedule.  It  la  defendant's  claim  that  the 
limltaUon  eiiwessed  on  eaCh  became  a  part 
of  the  contract  of  carriage  under  the  provi- 
sions of  tlie  federal  statnte.  It  ao,  the  ne- 
cessity of  making  proof,  conformable  to  the 
ordinary  rules  of  evidence  governing  con- 
tracts, is  apparent.  While  under  the  federal 
authorities  It  would  be  presiuned  that  defend- 
ant had  compiled  with  the  statute  by  flllug  a 
tariff  schedule,  there  would  be  no  presump- 
tion  that  it  had  adopted  the  regulation  relied 
OB  limtttng  Its  liability  under  the  contract 
of  carriage. 

Connael  do  not  question  the  instruction  of 
the  court  as  to  the  damages  whidk  plaintiff 
might  recover,  except  by  its  claim  that  they 
were  limited  by  the  language  ci  the  check 
and  the  pro^ooa  tn  the  tariff  schedule. 
This  Instmctkn  was  weU  within  the  rale 
lidd  down  Mr,  Justice  Moore  in  McOonnell 
V.  TS.  S.  Bxpress  Oo^  170  Mich.  022, 146  N.  W. 
4S8,  Ann.  Gas.  1B15D.  80.  It  may  be  noted 
that  an  examination  of  the  record  and  briefs 
In  that  case  show  that  the  federal  question 
here  raised  as  to  the  validity  of  the  special 
contract  was  not  there  presented. 

In  Tlew  of  iba  condnslon  we  have  reached, 
tlie  other  wrors  assigned  are  without  merit 

The  judgment  is  afllrmed. 


.SBKELTN 
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PEOPLE  y.  SEKELYN.     (No.  f89.) 
(Supreme  Court  of  Michigan.    Feb.  8.  1SZ2.) 

*'tSi!!"'"?'.'**  f  032(l)-A8»Usinent.  at- 
taokisfl  information  sot  oossldered  where  de- 

l!!!!?'?'.''"^  •■■••t'o"  l-forma. 

tion  below. 

Assignments  of  error  relatlnr  to  the  infor- 
mation wiU  not  be  considered,  where  defendint 
pleaded  to  the  information  and  in  no  way  ques- 
tioned its  sufficiency  in  the  lower  court 

2.  Criminal  law  *=>I036(I)-Adinis8los  of  evi. 
dence  not  reviewed  when  no  objection  made. 

Assignments  of  error  relating  to  the  ad- 
mission of  evidence  will  not  be  considered 
where  the  evidence  came  in  without  (Ejection. 

3.  Criminal  law  «»I055-Renarfc  of  oonssel 
not  coflsidsred  wlthoat  exoaptloa. 

Assignments  of  error  relating  to  a  remark 
of  coanael  will  not  be  considered,  where  so 
exception  was  taken  to  the  remark. 

4.  Criminal  law  «s»l044— Faiinro  to  strike  tes- 
timony not  eontldnwl  without  motion  to 
strike. 

Assignments  of  error  relating  to  the  failure 
to  strike  testimony  will  not  be  considered, 
where  no  motion  was  made  to  strike  or  with- 
draw any  testimony  from  the  Jui^s  eonsidera- 
tioh. 

5.  Criminal  law  ^1044— Submission  of  cause 
not  open  to  attack  when  there  was  no  notion 
for  direoted  verdict  and  requests  reeoanized  • 
Issua. 

Asfllgnments  of  error  complaining  of  the 
Bobmission  of  the  cause  to  the  jury  will  not  be 
considered,  where  there  was  no  motion  for  a 
directed  verdict  and  defendant's  requests  to 
<^rge  recognised  that  there  was  an  issue  <a 
fact  for  the  Jury. 

6.  Criminal  law  «s»l063(4)~Evldenoo  net 
welihed  without  mothin  for  new  trial. 

The  Supreme  Court  wiH  not  weigh  the  evi- 
dence where  there  was  no  motion  for  a  new 
trial. 

7.  Criminal  law  «=>  1 173(2)— Physicians  and 
surgeons  «=36(l  I)  —  Instruction  defining 
"practice  of  medicine"  should  recognize  ex- 
ceptions, but  failure  held  not  prejudicial. 

An  instruction  defining  the  "practice  of 
medicine"  in  the  language  of  Comp.  'Lawa 
1916,  I  6732,  should  add  the  exceptions  recog- 
nized by  the  court  with  regard  to  gratuitous  and 
humane  acts  of  relief  and  kindness  and  acts 
innocently  done;  but  the  failure  to  refer  to 
such  exceptions  was  not  prejudicial,  where  the 
evidence  showed  that  defendant  conducted  a 
public  bathhouse,  where  persons  were  treated 
for,  pay,  and  as  part  of  the  treatment  adminis- 
tered a  liquid  which  she  called,  and  the  patients 
understood  to  be,  nedidne,  though  no  separate 
charge  was  made  therefor. 

Error  to  Recorder's  Court  of  Detroit ;  Wil- 
liam M.  Heston,  Judge;  . 
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Mary  Sekelyn  was  convicted  of  pracUdnff 
medicine  without  a  license,  and  stae  brings 
error.  Affirmed. 

ArfTued  before  FE3X0WS,  G.  J.,  and 
STEERB,  MOORE,  WIEST,  STONE, 
CLARK,  RIRD.  and  SHARPS,  JJ. 

Frank  O.  Morlarty,  of  Detroit,  for  appel- 
lant 

Merlin  U  Wiley.  Atty.  Gen.,  and  Panl  W. 
Yoorbles,  Pros.  Atty.,  and  W.  McKay  SkUl- 
man,  Aast  Pros.  Atty..  botb  of  Detroit,  for 
the  FeoVIa 

OLARK,  J.  The  Information  contained 
two  counts,  one  for  practicing  medicine  with- 
out  a  license,  the  other  for  holding  out  to 
the  public,  without  a  license,  as  being  able 
to  cure  diseases,  contrary  to  section  6730  et 
seg.,  Comp.  Laws  of  1915.  The  information 
followed  the  language  of  the  statute.  At 
the  conclusion  of  the  proofs,  upon  motion 
of  the  defendant,  the  case  went  to  the  Jory 
upon  the  first  count  only.  Defendant,  Mary 
Sekelyn,  was  convicted  and  has  appealed. 

[1-6]  Assignments  of  error  relating  to  the 
Information,  ndmlasion  of  evidence,  remark 
of  counsel,  failure  to  strike  testimony,  and 
submitting  the  cause  to  the 'jury,  will  not  be 
considered  because  defendant  pleaded  to  the 
information  and  in  no  way  questioned  Its 
sufficiency  in  the  lower  court;  the  evidence 
came  in  without  objection;  no  exception  was 
taken  to  the  remark  of  counsel;  there  was 
"  no  motion  to  strike  or  withdraw  from  the 
considwatlon  of  the  Jury  any  testimony; 
and  there  was  no  motion  for  a  directed  ter- 
dict,  and  defendant's  requests  to  charge  rec- 
ognized an  Issue  of  fact  for  the  Jury.  There 
was  evidence  to  support  the  verdict,  bat 
we  may  not  weigh  the  evidence;  there  being 
no  motion  for  a  new  trial. 

[7]  Error  Is  assigned  upon  a  portion  of  the 
charge  wherein  the  court  d^ued  "the  lurao* 
tlce  of  medicine.''  Th«  atatntcwy  definltlim 
was  gtveat 

'TTbe  actual  ^tgnoelng,  curing  or  reUevhig 
in  any  degree,  or  professing  or  attempting 
to  diagnose,  treat,  cure  or  relieve  any  human 
disease,  ailment,  defect,  or  complaint,  whether 
of  physical  or  mental  origin  by  attendance  or  by 
advice,  or  by  prescribing  or  furnishing  any  drug, 
medicine,  appliance,  manipulation  or  method,  or 
by  any  therapeutic  agent  whatsoever."  Section 
^32,  Comp.  Laws  of  1916w 

Of  this  It  was  said  in  Locke  v.  Ionia  Cir- 
cuit Judge,  181  Mich.  B35, 151  N,  W.  623: 

"This  sweeping  effort  at  de&dtton  with  all 
provisions  'otherwise'  taken  into  account  would 
render  criminal  nnmerooa  gratoitont  and  hu- 
mane  acts  of  relief  and  Undness  to  the  snffer- 


Ing  oonunon  amongst  mankind  In  all  agea  and 

places." 

And  it  has  been  said  some  things  with- 
in this  statute  category  may  be  innocently 
done.  See  People  v.  Watson,  190  Midi.  38, 
162  N.  W.  043.  For  correct  definition,  the 
exceptions  made  in  the  cases  dted  should  be 
added  to  the  language  of  the  statute.  But 
was  defendant  prejudiced  by  Uia  InstnictionT 

The  defaidant  conducted  a  pabllo  bath- 
house. Mrs.  Bazan  being  ill  went  than  and 
remained  three  we^s.  There  seems  to  have 
been  no  prior  acquaintance  between  these  wo- 
men. They  were  of  dlfferait  for^gn  tongue, 
though  they  could  speak  swne  Engliah. 
Mrs.  Bazan  testified  that  opon  going  to  the 
bathhouse  defendant  expressed  an  opinion 
respecting  the  cause  of  the  illness,  that  dur- 
ing her  stay  she  had  a  room,  and  baths, 
and  that:  "She  was  giving  tablets,  too.  I 
was  getting  tablets  and  a  glass  of  medldne 
each  night"  And  that  "she  called  It  medi- 
cine," and  upon  being  Aown  a  bottle  con- 
taining a  liquid  she  said,  "Yes,  that  is  the 
medicine  I  got  from  her."  Mrs.  Bazan  paid 
defendant  $2  per  day,  $1  for  room  and  $1  for 
baths.  No  separate  charge  was  made  to  ber 
for  the  medldne. 

Another  witness  testified  that  nptm  going 
to  the  bathhouse,  defendant  stated  that  she 
could  not  tell  bis  ailment  until  he  had  stay- 
ed a  week.  He  stayed  two  weeks,  and  he 
said: 

"Q.  Did  she  give  yon  anything  to  take?  A. 
Yes,  sir;  at  night  when  we  got  to  bed,  a  man 
would  give  ns  medicine  bt  a  .bottle,  and  she  gave 
us  pills. 

"Q.  Did  yon  pay  her  money  for  that?  A. 
Yes,  sir;  I  ^ve  her  $2  a  day,  without  my 
grub.   •   •  • 

"Q.  You  don't  know  whether  it  was  medicine 
or  what  It  was,  do  yon?  A.  She  gave  me  that 
for  medldne,  and  people  drank  tt,  end  I  drank 
it  also.  •  •  • 

"Q.  How  much  did  you  pay?  A.  Two  dollars 
a  day. 

"Q.  That  was  for  what,  a  dollar  for  the  bath 
and  a  dollar  for  the  room?  A.  One  dollar  for 
the  room  and  one  dollar  for  the  bath,  and  the 
eathig  is  separate.  It  is  quite  a  big  bathhouse, 
large  In  rear.  On  the  outside  of  it  there  is  a 
large  sign,  that  says.  "Mary  Sekelyn,  Bath- 
house.' " 

Defendant  dented  tnmlahliv  or  ^ving  med* 
Idne  of  any  kind.  Upon  tills  record  there  Is 
no  room  for  the  exception  above  noted  as  to 
"gratoltona  and  humane  acts  of  r^lef  and 
kindness."  Therefore  the  failure  of  the  trial 
court  to  note  such  ezc^on  was  not  pr^- 
didal  to  defoidant  Tbe  othw  asslgnmenti 
of  error  are  without  merit 

Jndgmeat  affirmed. 
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O^BMICHASL  T.  SCHAEFEB  HEIGHTS  LAND  00.  481 

(188  N.W.) 

The  motion  was  denied  In  the  circoit  court, 
and  the  defendant  sued  out  a  writ  of  error 
under  Supreme  Court  rule  11  (68  N.  W.  vi). 

Defendant  urges  that  under  circuit  court 
rale  32  the  default  must  be  filed,  and  cannot 
now,  as  fdrmerly,  be  entered  In  the  rule 
book. 

[1]  Circuit  court  rule  32  provides: 

"If  either  part?  shall  make  default  •  *  • 
the  opposite  party  may  file  the  default  in  va- 
cation or  in  term  time.  The  default  of  either 
party  being  duly  filed,  the  other  party  shall 
not  be  bound  afterwards  to  accept  the  pleading 
or  proceeding  which  was  in  default  until  mch 
default  shall  be  set  aride  by  the  court" 


CARMICHAEL  v.  SCHAEFER  HEIGHTS 
LAND  CO.    <N0.  89.) 

(Supreme  Court  of  Michigan.   Feb.  8,  1922.) 

I.  JidgmsRt  «=»I3I— Default  entered  In  oom- 
mon  rule  beok  regslar,  tlioigh  ooort  rale 
provides  It  nay  be  filed. 
Under  Comp.  Laws  1915,  |  12787,  provid- 
ing that  a  default  may  be  "filed  or  entered," 
a  default  entered  in  the  common  rule  book  Is 
regular,  though  drcult  court  rule  82  provideB 
only  that  It  may  be  filed. 

Z  jHdfiMMt  ^153(2)— Motion  to  set  aside 
defantt  more  than  six  nontts  after  nntiy 
properly  isnlod. 

A  motion  to  set  aside  a  default,  not  made 
within  six  months  after  entry  thereof,  as  re- 
quired by  efreuit  court  rule  82,  was  properly 
denied. 

3.  Jndfnwtt  ^l43(l5)-41oknets  of  corpora- 
tlon  I  soerotary  on  whom  tervlet  was  made 
not  eonsMorod  on  motion  to  sot  asMo  dofanlL 

On  motion  to  set  aside  a  default  judgment 
against  a  corporation,  the  sickncBS  of  Its  seero- 
tary,  on  whom  serrlee  was  made,  cannot  bo 
eomeldered, 

4.  Judgment  «s>3l4— Exeeoding  ad  damnum 
may  be  eurod  by  rsmlttltnr. 

A  Judgment  (or  damsges  In  excess  <rf  the 

id  damnum  may  be  cured  by  remittitur. 

Brror  to  CSrcalt  Court  Wayne  Onnty; 
Henry  A.  Vandell,  Judge. 

Suit  by  Edward  K,  Carmlcbad  against  the 
Schaefer  Heights  Land  Company.  Judgment 
for  plalntlfT,  and  from  a  denial  of  n  motion 
to  set  aside  the  Judgment  defendant  brings 
error.  Affirmed. 

Argued  before  FEILLOWS,  O.  J.,  and 
WIEST,  STONE,  CLARK,  BIBD,  BHASPE, 
HOORB,  and  STEERS.  JJ. 

Flnkdaton  4b  LoveJoyi  ot  Detrcdt,  for 
pdlaat 

Yotmfl^on  ft  Oho^loy,  of  Detn^t,  tor  ap- 
pellee. 

WIEST,  J.  TbiB  mat  was  commenced  by 
summons,  with  service  thereof  xipon  the 
■ecretary  of  defendant  company. 

naintiff  duly  filed  bis  declaration,  claim- 
ing damages  la  the  sum  of  f2,000,  and,  de- 
fendant not  a[^»earing  In  the  suit,  Its  de- 
fonlt  was  entered  in  the  common  rule  or 
default  book  In  the  office  of  tbe  county  tietrk. 
Later  pblntiff  toe*  Judgment  for  $2,010. 

Ucwe  than  six  months  after  Judgment,  de- 
fraidant  moved  to  have  the  same  set  aside, 
on  ttie  grounds  that  the  default,  having  been 
entered  In  the  rule  book  instead  of  being 
filed,  was  void,  and  the  Judgment  ecceedlng 
in  amount  the  ad  damnum  of  the  summons 
and  dedaration  rendered  the  Judgment  void. 
Otiier  reasons  are  alleged,  but  cannot  be 
considered  If  tbe  default  was  regular. 


Upon  the  question  bere  involved  the  stat- 
ute relative  to  defaults  must  also  be  con- 
sidered. The  statute  (section  12737,  G.  L. 
191B)  provides: 

"Upon  due  proof  of  service  of  any  declara- 
tion or  process  requiring  an  appearance,  answer 
or  plea,  *  *  *  a  de&ult  may  be  filed  or  ut- 
tered against  the  defendant  for  want  frf  sudi 
appearance,  answer  or  plea,  within  the  time 
provided  by  law,  or  by  rule  of  court.  •  •  • 

It  will  be  noted  that  under  tbe  rule  the 
default  may  be  filed,  while  under  the  statute 
the  d^ault  may  be  filed  or  entered. 

Under  the  old  practice  defaults  were  en- 
tered in  the  common  rale  book  or  filed.  We 
are  of  the  opinion  that  It  makes  no  difference 
whether  a  default  is  entered  or  Is  filed,  as 
In  either  event  It  serves  the  same  purpose, 
la  in  the  same  case,  on  file  in  the  same  office 
and  noted  upon  the  calendar.  If  the  default 
is  entered  it  Is  In  accord  with  the  statnte, 
and  not  in  any  smse  In  vlolatlcm  of  the  rule. 
The  rule  states  that  It  may  be  filed,  but  such 
language  cannot  and  does  not  undertake  to 
cut  down  the  terms  of  the  statute. 

It  may  be  that  the  plalntllE  in  entering  the 
default  in  the  common  rule  book  performed 
an  unnecessary  act.  The  default,  however, 
la  on  file,  and  we  are  of  the  opinion  that  a 
default  entered  In  the  common  rule  book  Is 
regular. 

[2]  Circuit  court  rule  82  also  provides : 

"In  an  cases  where  personal  service  shall 
have  been  made  upon  a  defendant,  and  proceed- 
ings taken  after  default  on  the  strength  thereof, 
his  default  shall  not  be  set  aside  unless  the  ap- 
plication shall  be  made  within  six  months  after 
such  default  is  regularly  filed." 

Hue  the  defendant  made  no  motion  for 
more  than  six  mwtlis  after  the  Jodgment 
was  entered,  and  the  circuit  Judge  was  dear- 
ly rlgbt  in  deoyliv  the  motion  to  set  the 
Judgment  and  d^anlt  iialdei 

[3]  The  EdcknesH  of  the  secretary  of  de- 
fendant, upon  whom  service  was  made,  can- 
not be  considered. 

[4]  When  defendant  moved  to  set  the  Judg- 
ment aside  tbe  plaintiff  filed  a  remittitur  of 
$10,  the  amount  of  tbe  Judgment  In  excess  of 
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the  ad  damnnm  of  ttie  Bummons  and  declara- 
tion. That  Tonlttitur  brought  the  Judgment 
within  proj>er  limits  and  cured  the  error. 

"By  the  great  weight  of  authori^,  a  verdict 
aBseaaing  damages  in  exceas  of  the  ad  damnum 
laid  In  the  writ,  or  the  amount  claimed  'in  the 
declaration  or  complaint,  may  be  cared  by  a 
remittitar  of  the  ezcesa."  18  Kncy.  PL  & 
Pr.  140. 

See  TutUe  t.  White  et  aL.  49  Mich.  407, 
13  N.  W.  796;  McCormlck  Co.,  v.  McKee, 
51  Mich.  426,  16  N.  W.  796;  HubbeU  et  al. 
T.  Palmer,  Executrix,  76  Mich.  441,  43  N.  W. 
442;  Hinefl,  Commissioner,  t.  Darling,  99 
Mich.  47,  67  N.  W.  1081. 

The  denial  ot  the  motion  in  the  circuit 
court  Is  affirmed,  with  costs  to  xdalptlff. 


KIRKLEY  V.  GENERAL  BAKING  CO.  at  al. 
(No.  15.) 

(Supreme  Court  of  Michigan.   Feb.  8,  1922.) 

1.  Master  and  sarvast  4s3398— FIndlBS  of 
waiver  of  delay  (s  siaklna  osnpessstles  oiatm 
held  SB  warranted. 

Proof  that  before  the  expiration  of  the 
six  months  within  which  claim  must  be  made 
onder  Workmen's  GtHnpeniation  Act,  pt.  2, 
t  16,  the  board  receiTed  a  letter  from  employer 
denying  liability  on  the  ground  that  the  personi 
^^T^^^miflg  compensation  as  dependents  were  not 
entitled  thereto,  does  not  sustain  a  finding  that 
tlie  employer  waived  tbe  objection  that  ttie 
daim  was  not  filed  in  time,  since  tbe  employer 
could  not  then  have  predicated  a  denial  of  lia- 
bility on  failure  to  make  timely  daim. 

2.  Master  and  servant  <g=s>405(l)— FlBdlflg  of 
timely  oompensation  dalm  Justified. 

Testimony  by  a  son  of  claimant  that  he 
mailed  a  copy  of  the  daim  properly  addressed 
to  the  employer  less  than  six  months  after 
tbe  injury,  without  denial  by  ai^  officer  of  the 
empl<ver  that  such  claim  had  been  received, 
establishes  the  fact  that  the  daim  was  made  in 
time  as  required  by  Workmen's  Compensation 
Act,  pt  2,  I  16. 

3.  Master  and  servant  «=>4I7(7)— Court  eaa 
determine  whether  oompensation  board's 
findings  are  supported  by  evidence. 

Though  Workmen's  Compensation  Act,  pt 
S,  f  12,  makes  the  findings  of  fact  by  the  board 
conclusive  in  tbe  absence  of  fraud,  the  court 
can  review  such  findinss  to  determine  whether 
tiiey  are  supported  by  competent  evidence  or 
inferences  fairly  dedudble  therefrom. 

4.  Master  and  servant  ^=>417(5)— Compensa- 
tloa  aivard  may  to  anmed  oa  evldenoa, 
thengh  baaed  ob  BBSupported  llBdIng. 

Where  the  industrial  acddeut  board  errone- 
onaly  found  that  tbe  requirement  that  datm 
for  compensation  be  made  within  six  months 
has  been  waived  by  tbe  employer,  but  there 
was  nncontradieted  evidence  In  flis  record  that 
the  daim  had  been  preaented  and  mailed  to 


the  employer,  tbe  court  can  And  as  a  fket  tiiat 
the  daim  waa  made  and  sustain  the  award  on 

that  ground. 

5.  Master  and  sorvaat  4=>388— Intent  to  adopt 
establlsiui  eMatmetloa  af  words  nsed  In 
ConpeasatloB  Act  presBMad. 

The  amendment  to  the  Workmen's  Compen- 
sation Act  by  Pub.  Acts  1018,  Act  No.  04, 
making  a  condnsive  presumption  that  wife  of 
an  employee  who  was  living  apart  from  her 
huabaad  for  justifiable  cause  was  dependent 
on  him,  hy  using  the  expression  living  apart 
for  justifiable  cause,  which  had  previously  been 
given  a  well-defined  meaning,  is  presumed  to 
have  intended  that  the  words  in  that  act  should 
be  given  the  same  mesning. 

6.  Master  and  servant  «=>405(5)— Evideaee 
held  to  Justify  finding  In  favor  of  wife  olala- 
Ing  compensation  as  dependent. 

Evidence  that  the  employee  had  left  the 
home  maintained  by  hia  wife  over  ber  protest 
and  haa  gone  to  mother  dtr,  where  he  remain- 
ed for  several  years  without  requesting  her  to 
join  him  or  msking  provision  for  her  to  do  ao, 
thoi^ji  she  was  wUUng  either  to  have  Um  re- 
turn home  or  to  join  him,  is  suffident  to  sus- 
tain a  finding  that  her  living  apart  from  him 
was  for  justifiable  cause  witldn  Woi^mea's 
Compensation  Act  as  unended  by  Pub.  Acts 
1919,  No.  64. 

7.  CoBstnatlMial  law  «»80(2)— Master  and 
servant  «=s>348— CompeasatioB  Aot  permit- 
ting board  to  ^ake  flsdlngs  of  faot  Is  valid. 

The  provision  of  tbe  Workmen's  Compensa- 
tion Act  as  amended  by  Pub.  Acts  1919,  No. 
64,  which  permits  the  board  to  determine 
whether  a  wife  who  was  living  apart  from  her 
husband  had  justifiable  cause  for  doing  ao,  is 
not  invalid  as  delegating  Judicial  power  to  the 
board  contruy  to  Const  art  7,  {  1.  any  more 
than  the  provisions  delegating  authority  to  find 
other  facts. 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  the  Workmen's  Compel* 
satltHi  Act  by  SfiUte  ElrU^  to  recover  com- 
pensation for  tbe  death  ot  ber  husband,  An- 
drew Eirkley,  opposed  Ghe  General  Bak- 
ing C<»npany,  ^^oyer,  and  Casualty  Redp* 
rocal  Ebxdiange,  Inenrer.  The  hoard  al- 
lowed compensation,  and  the  employer  and 
Insurer  bring  certiorari.  Affirmed. 

Argued  Ijefore  STEERE,  O.  J.,  and 
MOORE,  WIEST,  FELLOWS,  STONE, 
CLARK,  BIRD,  and  SHARPE,  JJ. 

Eerr  &  Lacey,  of  Detroit,  for  ajHikellantB. 
Hatch  &  OlUett,  of  XpsUand,  for  appli- 
cant 

SHARPE,  S.  Plaintiff  claims  compmsa- 
tl<Hi  for  the  death  of  her  husband,  which  oc- 
curred on  January  15,  1920,  due  to  an  acd- 
dental  personal  injury  sustained  by  liim  on 
December  15,  1919,  while  in  tbe  employ  of 
the  d^endant  tiaklng  company.  Compensa- 
tion was  denied  by  the  arbitration  board. 
On  a]K)eal  to  the  full  board,  an  allowance  of 
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|14  per  week  for  300  weeks  was  made.  The 
errors  in  tlie  flndiogB  comiOalned  of  are: 

(1)  Then  la  no  anffldent  proof  tliat  plain- 
tUFa  dalm  for  compensatioD  was  made  with- 
in six  nnrntha. 

(2)  TbB  board  had  no  anUunltr  to  And,  nor 
did  tlie  proofs  Jnatltr  *  finding,  that  plain- 
tiff was  liTlng  apart  from  h^  hnrtnnd  for 
Jnstlflable  cauae. 

t.  Under  section  15  of  part  n  oflhe  Work* 
men*a  Compenaatlon  Act  @  Comp.  Lam 
1910^  I  B44Si,  notice  of  flie  Injury  muat  be 
giTen  to  the  employer  within  ttme  mratha 
and  clAlm  for  compenaatltm  ttKreCor  made 
within  rtz  months  after  the  happenli^  there- 
of. The  defendants  concede  tliey  had  notice 
of  the  Injury  wittiln  the  three  monflu  and 
gsTo  notice  thereof  to  the  board  as  required 
by  tlie  statute.  The  board  In  ita  findings 
aays: 

"We  are  unable  to  find  from  this  record  that 
dlaim  for  compensation  was  made  within  six 
montiw  from  death  of  decedent." 

The  board  ttien  calls  attention  to  the  fifth 
of  Ita  mlea  of  practice  and  procedure,  which 
tvo^dea  In  ^ect  that  when  a  claim  for  com- 
penaatlon la  filed.  If  tJte  employer  doiiea 
llabUity,  he  sball  file  a  denial  with  the 
board,  setting  forth  with  reasonable  detail 
and  accuracy  the  facts  and  dxcumstances  up- 
on wlildi  he  r^es  as  a  defense  to  such  claim. 
It  then  quotes  a  letter  received  by  It  from 
the  atbnueya  for  the  defendants,  dated  Bfay 
21^  lUSOf  reading  as  foUowa: 

*^  re  Andrew  Klrkley  t.  Qeneral  Baking  Oo. 

"Dee.  16. 1919. 
"Oentleraen:  Careful  Investigation  in  the 
above-eaptloned  case  dtsdosee  to  the  aatiafac- 
tbm  of  onrselves,  as  well  as  our  diettts,  that 
persons  dalming  compensation  as  dependents 
are  not  entitled  to  receive  under  the  terms  and 
provisions  of  the  Michigan  act. 
;  "The  matter  was  not  only  investigated  care- 
fully prior  to  the  death  oi  Mr.  Kirkley  but 
subsequent  tiiereto  and  all  the  alleiced  members 
of  deceased's  family  were  interviewed.  I^nj 
dalms  for  compensation  will  be  defended  upon 
the  ground  that  parties  claiming  are  not  enti- 
tled to  any  benefit  under  the  law  and,  further- 
more, such  daimants  will  be  compelled  to  prove 
their  dalm  in  the  premise  in  every  particular." 

-^nd  oondudes  that  "under  the  denial  of 
UabUlty,"  as  contained  In  this  letter,  nt  Is 
oar  finding  that  the  appHc&nt  was  not  re- 
qnired  to  prove  that  dalra  for  compensation 
was  made  within  six  months." 

[1]  This  finding  was  not  Justified  by  the 
proof.  At  the  time  the  letter  was  written, 
the  six  months  allowed  by  the  statute'  for 
jiresentlng  a  dalm  for  compensation  had  not 
exj^red.  The  def^danta  conld  not  at  that 
time  have  iwedlcated  a  denial  of  Mabfllty  <m 
the  apidicant^s  failure  to  make  a  dalm  for 
compensation  within  the  time  prescribed. 

[2]  We  have  read  this  record  with  care. 
We  cannot  understand  why  the  board  was 
unable  to  find  that  a  dalm  for  compensation 


had  beefi  made  by  applicant  wlQiln  the  six 
mondu  following  tlie  acddent  A  claim,  m 
a  form  provided  by  the  board,  addressed  to 
the  baking  company,  and  algned  by  the  ap- 
Idlcant,  dated  March  20,  11)30,  was  reodved 
by  the  board  on  March  22,  1920.  On  bdng 
shown  this  papra*.  whldi  was  In  the  files  of 
the  board,  Le  Roy  Kirkley,  the  son  of  ap* 
Secant,  who  apparently  had  made  an  affida- 
vit of  mailing,  was  asked: 

"Q.  Mr.  Kirkley.  did  you  mall  that  notice,  ao 
cording  to  that  affidavit  to  the  General  Baking 
Company?   A.  Yes,  sir. 

"Mr.  Lacey  :  We  object  this.  What  affi- 
davit? 

"Q.  Did  you  mail  a  notice  of  claim  to  the 
General  Baking  Company?   A.  I  did,  sir. 

"Q.  And  when  did  you  maU  It?  A.  The  same 
day  that  you  gave  It  to  me  to  mail."  (He  then 
refreshed  his  recollection  from  the  affidavit) 
"A.  The  22d  day  of  March.  •  *  • 

"Q.  What  day  of  March  do  you  claim  you 
mailed  that  paper?  A.  On  the  aOth.  •  *  • 
Lacey:  Is  that  when  you  mailed  It^  Le 
Roy?  A.  On  the  20th  day  of  Mardi. 

"Mr.  Lacey:  AU  right,  thank  you. 

"By  Commissioner  Brown: 

"Q.  Now,  what  was  the  paper  that  yon 
mailed?   A.  Can't  you  make  them  understand? 

"Q.  Well,  look  at  this  paper,  and  can  you 
tell,  do  you  know  whether  that  la  a  copy  of 
the  paper  that  you  maUedt  A.  Yes,  sir;  it  la. 

It  is.  . 

"Q.  Who  gave  It  to  yon  to  mail?  A.  Mr. 
Gillette  gave  it  to  me. 

"Q.  Refreshing  your  memory  from  this  affi- 
davit, you  say  that  was  the  20l3i  of  March? 
A.  Yes,  sir;  I  do. 

"Mr.  Gillette:  The  afiMavlt  la  no  evidence, 
of  course. 

"Q.  Who  did  you  address  it  to?  Who  was  it 
addressed  to?  A.  One  was  addressed  to  the 
General  Baking  Company  and  ttt  other  one 
to  Lansing. 

"Q.  General  BaUag  Company,  where?  A. 
Detroit.  Michigan— Cherry  street 

"Q.  Where  did  you  put  tbe  lettw?  Where 
did  you  mail  it?   A.  YpsUanti  post  oflee. 

"By  Mr.  GiUette: 

"Q.  Any  doubt  about  that,  Mr.  Kirkley? 
"A.  No,  It  ain't  no  doubt  about  It   I  mailed 

it" 

The  record  does  not  show  tbat  this  witness 
was  cross-examined  as  to  the  testimony  thus 
given.  Mr.  Kerr,  one  of  the  attorn^  twe 
defendants,  was  sworn  aa  a  wlbieaa.  On 
bdng  Interrogated  on  cross-examination  rda- 
tive  to  the  letter  of  May  29th,  he  was  asked : 

"Q.  Well,  you  wouldn't  deny  liability  unless 
there  had  been  some  daim  made.  *  •  • 
That  letter  that  was  offered  In  evidence  here. 
Now,  the  facts  are,  aren't  they,  Mr.  Kerr,  that 
the  firm,  whatever  It  Is,  of  the  General  Bakfaig 
Company,  notified  you  that  they  had  received  a 
claim  for  compensation  and  you  wrote  that 
letter  in  reply  to  it?  A.  No,  that  woidd  not 
be  the  drcumatsnce.  I  am  not  certain  that 
we  did  not  receive  a  claim  from  the  General 
Baking  Company.  I  do  not  remember  as  to 
that  now,  bttt  that  wonld  not  prompt  this  letter. 
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"Q.  But  70Q  deny  that  any  claim  was  ever 
made  for  compensatioD  within  tax  moatbs  ? 
A.  Claim  for  compenBation  was  not  made  upon 
me.  Mr.  Gillette. 

"Q.  Oh,  upon  yon  peraonally.  A.  Neither 
Le  Boy  Eirkley  nor  Millie  Klrkley  said  any- 
thing to  me  about  claim  for  compenaatlon.'* 

O^ie  testimony  of  Le  B07  fairly  establleOied 
the  fact  that  a  letter  containing  a  claim  for 
Gompmsatlon,  a  coi^  <^  that  appearing  In 
the  flies,  of  the  board,  the  sufficiency  of 
whldi  is  not  qnestloned.  addressed  to  the 
d«faidant  baking  ccnnpany  at  Its  office  In 
Detrcdt,  was  mailed  by  him  on  Mardi  20th. 
There  is  notlilng  In  the  record  to  contradict 
his  sworn  statonent  to  tiiat  effect,  nor  lA-as 
there  any  denial  ot  the  receipt  of  the  letter 
by  any  officer  or  em^oyee  ct  the  company. 
The  fact  that  such  a  claim  was  made  was 
therefore  folly  establUhed  by  Uw  nndls' 
pnted  proofs. 

[3]  By  the  terms  of  sectlcni  12  of  part  III 
of  the  act  (2  Comp.  Laws  1915,  i  5466),  the 
findings  of  fact  made  by  the  board,  In  the 
absence  of  fraud,  are  condnslTe;  bnt  this 
court  on  many  occasions  has  reviewed  such 
findings  to  aaoortaln  whether  they  vere  sup- 
ported by  competent  eridenoe  or  inferences 
fairly  dedndUe  therefron,  and  In  the  ab- 
sence of  mdi  evidence  or  Inferaiees  has  set 
the  amid  aside.  Glnsbei^  r.  Adding  Ma- 
chine Co.,  2M  Mlcta.  laa  170  N.  W.  15; 
Chandler  t.  Lnmber  Co.,  209  Midi.  438,  ITS 
N.  W.  lOS,  6  A.  L.  B.  1673 ;  Ortner  v.  Zenith 
Carburetor  Co.,  207  Mich.  610.  175  N.  W. 
122.  If,  in  this  case,  the  board  had  doiied 
compensation,  based  on  a  finding  that  no 
claim  therefor  had  been  made  within  six 
months  after  the  accident  and  such  finding 
had  been  reviewed  by  the  ai^Ucant  in  this 
court,  thoe  would  seem  to  be  no  qnesticm 
but  that  such  finding  would  have  been  set 
aside.  The  defaadants  can  have  no  greater 
right  <m  the  review  of  a  finding  on  which 
liability  Is  based  than  the  applicant  where 
the  finding  is  such  as  to  preclude  an  award 
of  liability.  It  is  apparent  to  us  that  the 
board  overlooked  the  uncontradicted  testi- 
mony of  Le  Roy  Kirkley  when  it  made  the 
finding  above  quoted. 

[4]  Under  the  provision  of  said  section  12, 
It  is  made  the  duty  of  this  court,  when  called 
upon  to  review  the  action  of  the  board,  "to 
make  such  further  orders  in  respect  thereto 
aa  Justice  may  require."  In  view  of  the  tes- 
timony heretofore  quoted,  our  duty  seems 
plain.  Though  we  must  hold  that  the  board 
was  in  error  in  finding  that  defendants  bad 
waived  proof  that  claim  for  compensation 
had  been  made  within  six  months,  we  feel 
constrained  to  also  bold  that  the  record  dis- 
closes that  such  proof  had  been  made.  It 
follows  that  Justice  requires  us  to  affirm  the 
action  of  the  board  so  far  as  it  is  dependent 
on  a  com^iance  by  a]M>Ilcant  with  the  stat- 
ute In  that  respect  See  Andrejwski  t.  Wol- 


verine Coal  Co.,  182  Mich.  2S8,  310,  148  N. 
W.  684,  Ann.  Cas.  1916I>.  724. 

2.  The  act  as  amended  by  Act  No.  64, 
Public  Acts  of  1919,  provides  (part  II): 

"Sec.  6.  The  following  persMis  shall  be  con- 
dusirely  presumed  to  be  wholly  dependent  for 
support  upon  a  deceased  emiiJoyee: 

"(a)  A  wife  upon  a  huab&ad  with  whom  she 
lives  at  the  time  of  his  death,  or  from  whom, 
at  the  time  of  his  death,  the  industrial  accident 
board  shall  find  the  wife  was  living  apart  for 
Justifiable  cause  or  because  he  had  deserted 
her." 

[5]  The  board  found  the  plaintiff  was  the 
wife  of  the  deceased  and  at  the  time  of  his 
death  "was  living  apart  from  her  said  hue- 
band  for  Justifiable  cause."  Was  there  com- 
petent proof  to  support  this  finding?  It  ap- 
pears from  the  record  that  about  16  years 
before  the  death  of  plaintiff's  husband  he  left 
the  home  in  which  they  then  lived  at  Tpsl- 
lanti  without  her  consent  and  made  his  home 
in  Detroit  thereafter ;  that  he  visited  her  oc- 
casionally for  a  few  days  at  a  time,  his  last 
visit  belhg  about  two  years  inrior  to  his  de- 
cease^ At  the  time  ot  sucSi  visits,  marital 
relaticms  were  resumed.  He  brought  and 
sent  money  and  provisions  tor  her  support 
HIS  last  contribution  was  made  within  a 
year  before  his  death.  Plaintiff  was  at  all 
times  ready  and  willing  to  have  him  retom 
to  her  home.  She  would  have  shared  his 
home  in  Detroit  with  him  at  any  time^  had 
he  so  requested.  She  recdved  lettras  fnmi 
him,  and  being  unable  to  write  herself  pro- 
cured a  neighbor  to  answer  them  for  hw. 
She  maintained  a  home  In'Yp&ilantl.  He 
had  living  rooms  in  Detroit  There  can  be 
no  question  but  that  she  was  "living  apart", 
from  her  husband  at  tbm  time  of  his  death. 
Was  there  Justifiable  cause  for  her  doing  soT 
These  words  have  a  well-deflned  meaning  In 
this  state  yrhen  applied  to  the  separation  of 
husband  and  wife.  Bee  Porritt  v.  Porritt,*' 
18  Mich.  420;  Bandall  v.  Bandall,  37  Mich. 
563;  Warner  v.  Warner,  54  Mich.  492,  20  N. 
W.  761 ;  Powell  v.  PoweU,  68  Mich.  299,  26 
N.  W.  199;  Wright  v.  Wright,  80  Mich.  672, 
48  N.  W.  366;  People  v.  Stickle.  166  MiCh. 
667, 121  N.  W.  497 ;  Beckmann  v.  Beckmann, 
209  Mich.  628,  177  N.  W.  144.  By  using  th^ 
in  this  amendment  it  must  be  assumed  that 
the  Legislature  Intended  that  they  should  be 
Interpreted  and  understood  as  defined  and 
construed  by  this  court,  where  there  Is  noth- 
ing In  the  act  to  show  a  contrary  intention. 

[61  It  was  the  duty  of  the  deceased  to  sup- 
port his  wife  and  to  live  with  her.  It  was 
her  duty  to  consort  with  him  and  discharge 
generally  the  duties  of  a  wife-  He  failed  to 
perform  his  duty  as  required  by  law.  Their 
separation  was  not  with  her  consent,  nor 
was  it  owing  to  any  failure  of  marital  duty 
on  her  part  She  was  living  apart  from  htm 
for  the  reason  that  he  would  not  live  with 
her  In  the  home  at  Xpsiiantl  or  provide  a 
hcnne  for  her  and  crasent  to  ha  oocapylnc 
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It  with  him  In  Detroit  She  was  in  do  way 
to  blame  for  their  separation.  She  was 
ready  and  willing  to  live  with  blm  at  any 
time  he  requested  her  to  do  so  and  made  pro- 
vision therefor.  What  better  or  more  Justi- 
fiable cause  for  their  living  apart  could  there 
have  been  so  far  as  she  was  concerned?  We 
think  there  was  ample  proof  to  support  the 
finding  that  at  the  time  of  his  death  she 
was  "living  apart"  from  the  deceased  "for 
Justifiable  cause." 

Massachusetts  seems  to  be  the  only  state 
In  which  a  similar  provision  is  contained  in 
the  Compensation  Law.  Our  attention  is 
called  to  the  following  cases  In  which  this 
provision  has  been  construed  by  the  Supreme 
Court  of  that  state:  Newman's  Case,  222 
Mass.  663,  lU  N.  E.  359,  L.  B.  A.  1916C. 
1145;  Fierro'a  Case,  223  Mass.  378.  Ill  N. 
E.  957;  Veber's  Case,  224  Mass.  86,  112  N. 
E.  485 ;  and  Oorskl's  Case,  227  Mass.  4S6, 116 
N.  E.  811.  As  these  cases  were  decided  prior 
to  the  adoption  of  the  1Q19  amendment,  coun- 
sel for  defendants  call  our  attention  to  the 
rule  stated  In  Drennan  t.  People*  10  Mich. 
169,  177: 

"As  a  general  rule,  it  if  a  fair  inference  that 
the  Legialatare,  in  adopting  a  itatate  from  an> 
other  state,  whidi  has  t£«re  'been  Jndldally 
coDBtmed,  intended  to  give  It  the'  same  inter- 
pretation it  had  there  recced  by  Judicial  con- 
stroctlon.** 

Conceding  tlie  application  of  this  rul^  we 
ftre  contmt  to  tcHlaw  the  holding  in  tbe  Mew- 
man  Case  and  the  reasoning  cm  wbldi  it  la 
founded.  It  to  there  said: 

"A  careful  examination  of  the  evidence  plain- 
ly shows  that  several  years  befpre  the  death 
of  the  husband,  he  and  his  wife  separated  by 
mntual  consent  and  agreement,  and  continued 
to  live  apart  up  to  the  time  of  his  death. 
*  *  *  The  correct  determination  of  this 
Qoestion  depends  upon  what  is  meant  by  the 
phrase  'hving  apart  for  Justifiable  cause.' 
These  words  have  been  interpreted  by  this 
court  in  nomerous  decisions.  Tj^y  have  been 
construed  in  divorce  proceedings  brought  by  a 
wife  against  her  husband  for  desertion,  in  peti- 
tions brought  by  her  for  separate  support  and 
maintenance,  as  well  as  bj  actions  brought 
against  the  Imband  to  recover  for  necessarleB 
furnished  to  his  wife.  These  words  have  ac- 
quired a  peculiar  and  appropriate  meaning  in 
the  law.  We  are  therefore  bound  to  construe 
them  in  accordance  with  such  meaning.  *  *  * 
Where  a  woman  lives  apart  from  her  husband 
and  it  Is  contended  that  such  separation  is  for 
Justifiable  cause,  ordinarily  it  must  appear  that 
such  livhag  apart  is  due  to  some  failure' of  dutr 
or  misconduct  on  the  part  of  the  husband,  but 
this  dassifioation  does  not  exclude  cases  of 
living  apart  because  of  physical  or  mental  in- 
firmities  of  either  or  both  husband  and  wife.  If 
the  wife  lives  apart  from  her  husband  by  mu- 
tual consent,  she  is  not  living  apart  from  him 
for  justifiable  cause,  and  she  is  not  entitled  to 
a  divorce  upon  the  ground  of  desertion." 


While  the  facts  In  the  other  cases  wAe 
somewhat  different  and  It  may  be  said  that 
the  court  inferred  a  consent  on  the  part  of 
the  wife  by  reason  of  th^r  long  separatl<»i, 
the  holding  in  each  case  Is  bottomed  on  the 
opinion  In  the  Newman  Case.  It  does  not  ap- 
pear in  any  of  these  cases  that  the  wife  was 
bopefttl  and  expectant  that  her  husband 
would  return  to  her  or  provide  a  home  for 
her  elsewhere  and  Invite  her  to  occupy  it 
with  him  as  appears  from  the  proofs  pre- 
sented by  this  record. 

[7]  3.  The  pow^  of  the  Legislature  to  im- 
pose the  duty  on  the  board  to  make  such  a 
finding  Is  challenged  by  the  defendants.  It 
1$  said  to  be  a  delegation  of  Judicial  power 
to  a  board  contrary  to  section  1  of  article  7 
of  the  Constitution  of  Michigan,  wliich  pro- 
vides that  the  Judicial  power  of  the  state 
shall  be  vested  in  the  courts.  This  question 
was  raised  as  to  several  provisions  of  this 
act  before  this  amaidmcait.  The  powers  and 
duties  of  the  board  and  its  exercise  o<  such 
incidental  quasi  Judicial  powers  as  are  nec- 
essary to  carry  its  purposes  into  effect  were 
considered  and  discussed  at  length  by  Mr. 
Justice  Steere  In  Mackln  t.  Detrolt-Timkin 
Axle  Co.,  187  Mich.  8, 163  N.  W.  4»,  and  the 
act  upheld  as  a  prap^  exercise  of  legislative 
power. 

The  bcnrd  found  that  the  plaintiff  was  liv- 
ing apart  from  her  husband  and  the  reasons 
therefor.  The  duty  to  determine  whether  she 
was  so  "living  apart"  tram  her  husband  "for 
Justifiable  cause"  Is  no  more  Judicial  than 
the  determination  whether  the  disability  for 
which  claim  Is  made  Is  due  to  an  "acddeaital 
Injury"  arising  but  at  and  In  the  course  of 
employment.  It  may  be  noted  that  this  quee- 
tion  does  not  appear  to  have  been  presented 
in  any  of  the  ca^  cooBidwed  by  the  MasBa- 
chusetts  court 

The  award  is  aflbmed. 


TAYLOR  V.  MICHIGAN  PUBLIC  UTIL- 
ITIES COMMISSION.    (No.  430.) 

(Supreme  Court  of  Michigan.   Feb.  8,  1822.) 

1.  Pabllc  tervlee  oomnlssleas  <mO  Jarisdio- 
ttoa  must  afRrnaXlvely  appear  In  the  statste. 

The  Public  Utilities  Commission  is  a  crea- 
ture of  the  statute  and  has  no  inherent  or 
common-law  powers,  and  its  Jurisdiction  in 
any  instance  must  affirmatively  appear  in  the 
statute  before  it  can  be  involied  or  exercised. 

2.  Stalates  ^I9»— Mode  of  lavoking  previ- 
sions mast  be  followed. 

Under  the  maxim  "Expressio  unios  est  ex- 
ehu&o  alterios,"  when  a  statute  creates  and 
regulates  and  prescribes  the  mode  and  names 
the  parties  granted  the  right  to  invoke  its  pro- 
viitions,  that  mode  must  be  followed,  and  none 
other,  and  such  parties  only  may  act.  (Per 
Wiest,  Stone,  Bird,  and  Steere,  JJ.) 
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8.  Gu  «=»I4(I)— CoRMnm  held  Httt  anthor- 
lied  to  iDVoke  Jurisdiction  of  Commission. 

Under  Pub,  Acts  1919,  No.  419,  §  4.  pro- 
Tiding  that  the  Public  Utilities  Commission 
shall  hsve  no  power  to  change  or  alter  rates  or 
charges  fixed  by  any  franchise  or  agreement, 
but  that  the  municipality  and  the  public  util- 
ity may  join  in  submittiog  the  question  to  the 
Commission,  the  Commission  liaa  no  jurisdic- 
tion of  a  petition  by  consumers  to  fix  the  rate 
to  be  paid  a  gas  company  whose  franchise  has 
expired;  such  Jurisdiction  being  excluded  by 
the  maxims  "Expressto  unius  est  exdusio  al- 
terius,"  and  "Expressum  fadt  cessare  tad- 
tom."  (Per  Wiest,  Stone,  Bird,  and  Steere, 
JJ.) 

4.  Statirtas  ^181(1)— Coart  ooottralM  stat- 
■ta  thouid  aeek  lealalatlva  Intent  aad  as*  all 
available  aids. 

If  a  statute  is  open  to  constmction,  the 
court  must  seek  to  discover  the  legislatire  in- 
tent, and  should  call  to  its  assistance  all  aids 
araUable,  and  not  limit  Itaelf  to  the  uae  of  legal 
maxims,  however  ralnable  aida  they  may  be  in 
the  constmction  of  the  statute.  (Per  Fellows, 
C.  J.,  and  Moore,  Sharpe,  and  Clark,  JJ.) 

5.  Gas  «B»I4(I)— Canailsslen  aat  withont  Jn. 
riadletloB  kaeam  aypiloatlon  lat  and* 

■aniolpality. 
Under  Pab.  Acta  1919v  No.  410,  {  4.  the 
Public  Utilities  CommissioQ  is  not  wiUiout  pow- 
er to  entertain  a  proceedinf  to  fix  rates  to  be 
paid  a  gaa  company  whose  francUae  has  ex- 
pired, though  the  ^)pUeation  waa  not  made  by 
the  municipality,  in  view  <ji  the  fact  that  tbe 
former  Railroad  Commission,  whose  powers 
were  taken  over  by  the  Utilities  Commission, 
could  act  on  its  own  motion  under  Oomp.  Laws 
1916,  H  6699,  8130(e),  and  &133(f).  (Per  Fel- 
lows, O.  J.,  and  Moore,  Sharpe,  and  Cbuk,  JJ.) 

6.  Qaa  «B»I4(|>— Mandamus  «s;>73(l)— Com- 
mission net  oonpellad  ta  mat  an  potltlan  to 
flx  rates  pendlag  Miatlatlau  batwtM  city 
and  company. 

Where,  at  the  time  an  apidicatlon  was 
filed  with  the  Public  UtUities  Commission  by 
consumers  of  gas  to  fix  the  rate  to  be  paid  a 
company  whose  franchise  had  expired,  the  dij 
and  the  gas  company  were  negotiating  in  good 
faith  wi^  a  view  of  arbitrating  the  rate  pre- , 
liminary  to  the  granting  of  a  new  franchise, 
the  Commission  might,  in  its  discretion,  with- 
hold action  until  they  had  an  opportunity  to  con- 
dude  such  negotiations,  and  the  Supreme  Court 
should  not  compel  it  to  act  by  mandamus.  (Per 
Fellows,  G.  3^  and  Moore»  Sharpy  and  Clark, 
JJ.) 

Original  petition  by  (Sande  O.  Tajlor  for 
a  writ  of  mandamua  directed  to  tbe  Michi- 
gan Public  Utllitlea  Commlaalon.  Writ  de- 
nied. 

Argued  before  FELLOWS,  C.  J.,  and 
WIEST,  STONE,  CLARK,  BIRD,  SHARPE, 
MOORE,  and  STEERE.  JJ. 

Claude  O.  Taylor,  In  i^.  per. 

Merlin  L,  Wiley,  Atty.  Gen.,  and  Clare  Re- 
tan,  Asst.  Atty.  Gen.  (S.  F.  Master,  of  De- 
troit, of  couna^),  for  defendant 


Ganaon  Taggart.  of  Gnmd  Rapids,  for  (Xty 
of  Grand  Rapids. 

WIEST,  J.  Plaintiff,  In  behalf  of  lilraadn 
and  others  like  sltnated,  by  petition  bivoted 
the  Michigan  Public  Utllitlea  Commission  to 
flx  the  rate  to  be  paid  for  gas  by  consumers 
in  the  city  of  Grand  Rapids,  on  tbe  ground 
that  the  franchise  contract  between  the  dty 
and  the  gas  company  bad  exidred,  and  with- 
out right  the  cMnpany  was  ezfwtlng  an  «ce»< 
sire  rate.  The  Commlsdon  declined  to  act 
on  tbe  ground  that,  tbe  tetai&aae  having  ex- 
pired, tbe  statute  proridea  tbat  ti»  Jiuiadlo* 
tlon  of  the  Cmnmlaalon  can  only  be  luToked 
by  the  munldpallty  and  not  consumers,  i 
residents  of  the  dty.  J 

We  are  as&ed  to  issue  tbe  writ  of  manda- 
mua compdllng  tbe  commission  to  assume 
Jurisdiction  and  to  act  upon  the  petition. 
The  sole  Question  presented  Is: 

"Whether  the  Michigan  Public  Utilities  Com- 
mission possesses  the'authority  and  power,  un- 
der Act  No.  419.  P.  A.  Mich.  1919.  to  recelre 
aald  petition,  entertain  Jurisdiction  of  the  sub- 
ject-matter, proceed  wldi  a  hearing,  and  make 
an  eSectire  order  or  decree,  both  temporary 
and  permanent,  with  reqteet  to  the  gaa  rata 
in  the  dty  of  Grand  Ra^da." 

The  statute  prorldes; 

"See.  4.  In  addition  to  the  rights,  powera 
and  duties  rested  in  and  imposed  oo  said  Com- 
mission by  tbe  preceding  section,  its  jurisdiction 
shall  be  deemed  to  extend  to  and  indude  the 
control  and  regulation,  indodlng  the  flxhug  ui 
rates  and  charges,  of  all  public  utilities  within 
this  state  produdng,  transmitting,  deHTerlng  or 
furnishing  gas  for  heating  or  lighting  purposes 
for  the  public  use.  Subject  to  the  provMons 
of  tills  act  tbe  aaid  Commission  shall  hare  the 
same  measure  of  authority  with  reference  to 
such  utilities  as  Is  granted  and  conferred  with 
respect  to  railroads  and  railroad  companies 
under  the  rarious  provisions  of  the  statutes 
creating  the  Michigan  Railroad  Commission  and 
defining  Its  powers  and  duties.  1%e  power  and 
authority  granted  by  this  act  shall  not  extend 
to,  or  Includef  any  power  of  regulation  or  con- 
trol of  any  municipally  owned  utility;  and  it 
shall  be  the  duty  of  said  Commission  on  the 
request  of  any  dty  or  village  to  give  advice 
and  render  such  assistance  as  may  be  rea- 
sonable and  expedient  with  respect  to  the  op- 
eration of  any  uldlity  owned  and  operated  1^ 
such  ci^  or  vUlage.  In  no  case  shall  the  Com- 
mission have  power  to  change  or  alter  the 
rates  or  chargea  fixed  in,  or  regulated  by,  any 
franchise  or  agreement  heretofore  or  hereaft- 
er granted  or  made  by  any  dty,  village  or  town- 
ship. It  shall' be  competent  for  any  mnnidpal- 
ity  and  any  public  utility  operating  within  tlie 
limits  of  said  municipality,  whether  sudi  utility 
ia  operating  under  tbe  terms  of  a  franchise  or 
otherwise,  to  Join  in  submitting  to  the  Com- 
mission any  question  involving  tile  fixing  or 
determinstion  of  rates  or  charges,  or  the  mak- 
ing of  rules  or  conditions  of  seiirice,  and 
Commission  shall  thereupon  be  empowered, 
and  it  shall  be  Its  duty  to  make  full  {nvestU^- 
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tian  u  -.to  all  matteia  bo  submitted  and  to 
fix  and  establiah  sacb  reasonable  maxiAium 
rates  and  charges,  and  prescribe  sucb  mlea  and 
conditions  of  service  and-  make  such  determi- 
nation and  order  relative  thereto  aa  shall  b* 
just  and  reasonable.  Such  order  when  so  made 
aball  have  like  force  and  effect  as  other  orders 
made  nnder  £be  provisions  of  this  act  In  any 
case  where  a  franchise  uiuler  which  a  utility  Is, 
or  has  been,  operated,  including  street  railways 
shall  have  heretofore  expired  or  shall  hereaft- 
er expire,  the  municipality  shall  have  the  right 
to  petition  the  Commission  to  fix  the  rates  and 
charges  of  said  utility  in  accordance  with  the 
provisiona  of  this  act,  or  to  make  complaint 
as  herein  provided  with  reference  to  any  prac- 
tice, service  or  regulation  of  such  utility,  and 
thereupon  said  Conuuisaion  shall  have  full  ju- 
riadiction  In  the  premises.  *  ■  *  * 

"Sec.  &  Upon  complaint  in  writing  that  any 
rate,  dasaification,  regidation  or  practice 
charged,  made  or  (^served  by  any  pnbUc  utility 
18  unjust,  inaccurate,  or  iitiproper,  to  the  prej- 
udice of  the  complainant,  the  Commission  shall 
proceed  to  investigate  the  matter,"  etc. 


[1]  The  Michigan  Public  VtlUties  Coiiunl»- 
slon  la  a  creature  of  the  statute^  has  no  In- 
herrait  or  ctnnmon-Iaw  power,  and  Its  Juris- 
diction in  any  Inatance  mnat  afflrmatiTely 
aniear  In  the  statute  before  it  can  be  lI^ 
voked  or  exercised. 

'  it,  tj  "Expressio  nnlns  est  exclnsio  altov 
iiuf'  has  been  a  long  time  legal  maxini  and  a 
safe  guide  in  the  ctHistructloii  of  statutes 
marking  powers  not  in  accordance  with  the 
common  law. 

"No  maxim  of  the  law  is  of  more  general  or 
uniform  application,  and  it  is  never  more  appli- 
cable than  in  the  couBtruction  and  interpre- 
tation of  statutes."  Broom'a  Legal  Bfazims, 
p.  063,  dted  in  Whitehead  v.  Cape  Henry  Syn- 
dicate. lOS  Ta.  463*  64  8.  B.  306. 

When  what  Is  expressed  in  a  statute  la 
creative,  and  not  in  a  proceeding  according 
to  the  course  of  the  common  law.  It  Is  excla- 
alTe,  and  the  power  exists  only  to  the  extent 
plainly  granted.  Where  a  statute  creates 
and  regulates  and  prescribes  the  mode  and 
DameB  the  parties  granted  right  to  InvtAe 
Ite  provisions,  that  mode  must  be  followed, 
and  none  otbert  and  sneb  parties  trnly  may 
act  Lewli^  Sutherland,  Statutory  CoOstruc- 
tton,  H  491-493.  The  prorialtms  of  this 
statute  cannot  be  oilarged  by  impUcatlon,  as 
they  exiffessly  exclude  any  mdh  intendment 
The  maxim  "Eipressum  fadt  cessare  tacit- 
urn" is  also  of  ivpUcabiUty  here.  This  law 
dflslgnatas  the  actors,  and  when  a  law  deslg* 
nates  the  actors  none  others  can  come  upon 
the  stags.  The  wOTds  of  the  statute  are  re- 
strictive, and  the  designation  therein  of  the 
mmiidpallty  aa  the  party  to  give  the  Com- 
mission Jnrisdiction  opoates  to  the  enslu- 
aion  of  plalnclflf.  The  matter  tails  squarely 
within  the  proTlsitm  of  the  statute  granting 


the  exclnslTe  privily  to  the  municipality 
to  petition  the  Gommlsrion  to  fix  the  rates 
and  diarges  In  case  the  franchise  of  the  com- 
pany has  expired. 

We  hdd  in  Home  Td^one  Go.  t.  Michi- 
gan Ballroad  Commtsslon.  174  Mich.  219, 
140  N.  W.  496.  that— 

"Grievances  which  afflict  tbe  community  must 
be  redressed  by  those  to  whom  the  law  haa 
Intrusted  tbe  duty  of  Interference." 

We  a9»  fi^  the  opinion  that,  the  franchise 
of  the  M*^tp  company  having  expired,  the 
Commls«£t9^  could  act  only  upon  petition  by 
the  municipality. 

The  writ  is  denied,  but  the  question  pre- 
setted being  of  public  Interest  no  costs  are 
awarded. 

STONB.  BIRD,  and  STEERB.  JJ.,  con- 
curred with  WIEST,  J. 

FELLOWS.  C.  J.  I  agree  that  the  writ 
should  be  denied.  I  do  not  agree  that  the 
Michigan  Public  UtUities  ComrnisBlon  Is  so 
limited  in  power  as  my  Brother  WIEST  con- 
cludes it  is.  I  recognize  that  the  G<»nmlssl(m ' 
Is  created  by  statute^  and,  to  the  statute  ere- 
ating^It  it  must  look  for  Its  power.  Its  pow- 
er must  be  spedflcally  oonfttrred,  or  most  be' 
neeessaiUy  incident  to  the  spedflc  gradt 

[4]  I  am  not  persuaded  that  the  statute  Is 
amblgnous,  but  if  It  Is  open  to  construction 
I  am  not  tmi^eesed  that  we  diould  limit  onr- 
a^vee  in  seeklng-Oie  leglslatiTe  intent  to  tho 
use  of  two  l^;al  maxims,  however  valnable 
aids  they  may  be  in  tbe  oonstmction  of  a 
statute.  If  the  statute  Is  open  to  construc- 
tion,, we  most  seek  to  discover  tbe  legislative 
intent  and  all  aids  available  In  such  search 
should  be  called  to  our  assistance.  In  Wil- 
liams V.  Mayor,  etc.,  of  Oetrtrft.  2  Mich.  S60, 
it  was  said: 

"It  was  strongly  urged  Iqr  the  counsel  for 
the  complainant,  on  the  argnment  of  tbis  cause, 
that  the  special  enumeration  of  powers  in  ar- 
tide  14  of  tbe  Constitution,  entitled  'Finance 
and  Taxation,'  exclude  all  others  that  might 
be  implied,  and  that  the  maxims  of  the  law, 
Boressto  nnlns  eat  exdneio  alterius,  and  £x- 
preesum  fadt  ceasare  tadtum,  are  stricUy  ap- 
plicable in  the  constmctbn  of  the  Constitution 
with  regard  to  the  powers  .of  the  Legislature 
over  the  subject  of  taxation.  That  certain 
legal  maxima  or  rules  of  construction,  which 
have  been  found  generally  applicable,  afford 
important  aid  in  arriving  at  the  intention  of 
those  who  framed  the  law,  every  lawyer  will 
admit,  but  that  there  are  some  Instruments  or 
laws  to  which  such  maxims  cannot  b«  strictly 
at^Ued,  without  doing  manifest  violence  to  the 
idjdn  intent  of  the  framers  of  the  law,  is  alao 
a  matter  of  common  experience.** 

[B]  I  shall  not  review  the  legislation  cre- 
ating the  Interstate  Commerce  Commission 
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and  the  railoos  state  commiasions.  Priiaarl- 
17  thlB  leglBlatlon  was  brought  about  by  the 
dlacrimlnatory  rates,  serricee,  and  practices 
of  the  carriers  advantageoiu  to  farored  shlp- 
But  the  powers  of  these  coounisslonB 
hare  gradually  been  broadened  to  Include 
general  regulation  of  public  utilities.  The 
history  of  this  legislation  shows,  not  a  con- 
traction of  the  powers  of  the  commissions, 
but  an  extension  of  them.  The  present 
Michigan  Public  Utilities  Commission,  cre- 
ated by  Act  419,  Public  Acts  19lSb  tkkok  over 
all  the  powers  of  the  former  Mft^^n  Rail- 
road Commission,  except  as  othenWlttf  provid- 
ed in  the  act  creating  it.  It  extended  the  ju- 
risdiction of  the  Commission  to  bring  within 
Its  regulatory  power  gas  heating  and  lighting 
companies.  The  form^  Michigan  Ballroad 
Commission,  as  to  the  utilities  It  related, 
was  not  limited  In  its  action  exclusively  to 
cases  brought  before  it  on  complaint,  but 
could  act  of  its  own  motion.  Sections  8130 
(e),  8183  (f).  6699,  O.  L.  1915. 

Taking  into  consideration  the  fact  that 
there  has  be«i  a  continued  broadening  of  the 
powers  of  the  commissions,  Including  our 
own,  it  is  difficult  for  me  to  conceive  that  It 
was  the  legislative  Intent  to  so  circumscribe 
the  power  of  the  Commission  as  to  prohibit 
it  from  acting  under  the  t&cta  disclosed  by 
this  record  except  on  the  application  of  the 
municipality.  In  permitting  the  municipali- 
ty to  Institnte  proceedings,  I  do  not  cwclude 
that  It  was  the  legislative  Intent  to  exclude 
all  other  proceedings.  Such  a  construction 
would  permit  a  gas  heating  and  lighting 
company  whose  franchise  had  expired  to 
operate  at  will  without  relation  as  to 
rates,  service,  or  discrimination,  unless  the 
municipality  petitloiied  the  CtanmlBSlim  to 
take  Jurisdiction.  I  cannot  feet  that  the 
language  used  In  Uiia  act  should  be  >o  oon- 
Btrued,  or  that  swSi  was  the  legislatfre  will. 

[1]  While  I  am  persuaded  that  the  Commls- 
sttm  had  the  power  to  accept  and  act  npoa 
tbe  petition  filed  with  It  by  the  plaintiff  and 
otbers,  I  do  not  think  this  court  Bhould*  upon 
tbe  facts  appearing  in  this  record,  compd 
audi  action  by  mandamus,  a  dlserettonary 
writ  It  appears  from  this  record  that  the 
dty  of  Orand  Baplds  and  the  gas  company 
were  negotiating  at  the  time  this  application 
was  filed  with  a  view  of  arbitrating  the  rate, 
preliminary  to  the  granting  of  a  new  fran- 
chlse.  These  negotiations  were  being  con- 
ducted in  good  faitl^  and  I  think  tbe  Com- 
mission might,  in  its  discretion,  withhold  ac- 
tion until  tile  city  and  the  gas  company  had 
an  opportunity  to  conclude  their  negotiatlona 

I  therefore  concur  in  the  result  reached  by 
Justice  WIEST  that  the  writ  should  be  de- 
nied. 

MOORB.  SHABPE,  atid  CLARE,  JJ^  con- 
curred with  FELLOWS.  C.  J. 


PEOPLE  V.  MARGELiS.  (No.  171.) 

(Supreme  Court  of  Micblgan.  Feb.  8,  1922.) 

Crimlaal  law  «9395— WMsky  falllag  froM  da-' 
fendanfs  peraoo,  in  souffle  wHIi  ofleer  selx- 
Idb  him  to  obtain  It,  not  admissible. 

*  Where  an  officer  for  the  sole  purpose  of 
securing  whisky  supposed  to  be  on  defendant's 
person,  for  purposes  of  evidence,  seised  de> 
fendant  without  advising  blm  that  he  was  under 

arrest,  and  In  an  ensuins  scuffle  a  botOe  of 
whisky  fell  from  defendant's  pocket,  the  whisky 
was  not  admissible  in  evidence  under  Const, 
art.  2,  S  10,  relative  to  unreasonable  searches 
and  seizures  i  it  not  having  been  taken  from 
defendant's  person  after  an  arrest,  as  there  was 
neither  a  present  intention  to  arrest;  nor  a 
submlssiOD  to  arrest 

Error  to  Becorder's  Court  of  Detroit; 
Pliny  W.  Marsh,  Judge. 

John  Margells  was  convicted  of  the  unlaw- 
ful possession  of  whisky,  and  he  brings  errw. 
Reversed,  and  defendant  discharged. 

Argued  before  FELLOWS,  C.  J.,  ud 
WIEST,  STONE,  CLARE,  BIRD,  SHARPS, 
MOORE,  and  STEERE,  JJ. 

McClear,  Stein  &  Sarbaugh,  of  Detroit 
(J.  Richard  Newman,  of  Detroit  of  counsel), 
for  appellant 

Merlin  L.  Wiley,  Atty.  Gen.,  and  Paul  W. 
Yoorhies.  Pros.  Atty.,  and  W.  McKay  SklU- 
man,  Asst.  Pros.  Atty.,  both  of  Detroit,  for 
the  Peoplft 

OLABK.  J.  Defendant  was  charged  with 
and  convicted  of  having  had  unlawfully  in 
his  possession  one-half  pint  of  whisky,  and 
be  baa  appuled.  D^endant  by  motirai 
tlm^  made  sought  return  of  the  whisky 
as  having  been  unlawfully  lAtained  and  was 
refused.  He  was  not  charged  with  tlie  pos- 
session of  other  intoxicating  Uquor.  Due 
objection  to  the  use  of  tbe  wbiaky  In  evidence 
was  made. 

Police  officers,  in  plain  clothes  as  we  Infer, 
visited  a  near-beer  saloon  of  one  Decker 
in-  Detroit  ^ey  had  no  warrant  f6r  arrest 
or  for  search.  One  ofllcer  entwcd  tba 
saloon,  the  others  rwulning  wtdioot,  and 
said  to  Decker,  "I  want  a  shot"  Decker 
beckoned  to  defendant  and  said,  "John,  go 
and  get  some  stuff."  Defendant  left  the 
saloon,  went  by  a  side  stairway  to  tbe 
living  rooms  upstairs.  Tbe  officers  took 
diarge  of  Decker  to  prevent  his  making 
outcry,  and  <me  ofllcer  followed  defaidant 
and  met  him  returning  at  the  foot  of  the 
stairway.  It  was  dark.  Nothing  WU  said 
to  defendant  Officer  Sharp  testified: 

"When  he  came  down,  I  grabbed  him  around 
tbe  arms  like  that  (Indicating),  tussled  around. 
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rolled  on  tbe  floor,  snd  the  botOe  fell  out  of 
his  pocket.  •  •  • 

"I  kind  of  wiOBtled  him  tftronsh  tbe  door 
•ad  threw  lum  to  the  floor,  and  whin  I  got  op 
my  partner  had  the  bottle.  That  waa  In  tbe 
saloon.** 
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Another  officer  testified: 

"I  heard  some  one  emSng  in  throvsh  the 
door.  In  roUed  MufeUa  and  Mr.  Sharp,  and 
iaat  as  thejr  fell,  this  botae  fell  oat  of  Mr. 
Uargelia'  pocket  there,  spilled  on  the— a  part 
of  It  BjdDed  on  the  floor,  so.  I  saw  the  botUe 
ron  from  his  pocket." 

The  offlcers  then  searched  the  premises. 
Including  the  living  rooms  of  Decker,  and  in 
ancb  rooms  found  a  jug  ^of  intoxicating 
liquor,  with  the  unlawful  possession  of  which 
Decker  was  charged  and  arrested,  but  later 
released,  because  of  the  unlawful  search  and 
seizure  of  tbe  jug  of  liquor. 

Counsel  for  the  people  say  that  there  were 
gnffldent  reasons  of  belief  to  Jastlfy  an 
arrest  of  defendant  Margells  without  war- 
rant for  felony,  that  what  has  been  related 
constituted  a  lawful  arrest,  and  that  it  was 
lawful  to  take  from  his  person  the  bottle  of 
whisky  after  bis  arrest  The  infirmity  of 
tbls  in  the  assuming  a  lawful  arrest  De- 
fendant, wbea  aeHtsed  by  the  officer,  was  not 
adTlsed  that  he  waa  under  arrest  There 
was  neither  a  present  intention  to  arrest 
nor  submission  to  arrest  The  treatment  he 
received  was  tor  the  sole  purpose,  the  record 
shows,  ot  securing  for  the  purpose  of  evi- 
dence the  whisky  supposed  to  be  on  his  per- 
son. It  was  not  an  arrest!  4  0.  J.  385-387. 
It  was  error  to  receive  In  evidence  the  whis- 
ky 80  obtained.  Article  2,  S  10,  State  Con- 
stitution; People  V.  Halveksz,  218  Mich.  186, 

188  N.  W.  752:  People  v.  Le  Vasseur,  213 
Mich.  177,  182  N.  W.  60;  People  v.  Vander 
Veen,  214  Mach.  21.  182  N.  W.  61 ;  People  t. 
Woodward,  215  Mich.  267,  183  N.  W.  901. 

And  it  is  said  in  Youman  t.  Kentucky, 

189  Ky.  152,  224  S.  W.  860,  13  A.  L.  R.  1303: 

"And  this  broad  protection  against  unlawful 
search  and  seizure  applies  with  equal  force  to 
the  person,  and  subject  to  the  exception  that 
an  arrestinf  officer  has  the  right  to  search  tbe 
person  of  a  prisoner  lawfully  arrested,  and 
take  from  his  person  and  bold  for  the  disposi- 
tion of  the  conrt  any  property  connected  with 
the  offense  for  which  he  la  arrested  that  may 
be  used  as  evidence  against  him,  or  any  weap- 
on or  thing  that  might  enable  the  prisoner  to 
escape  or  do  some  act  of  violence.  It  hi  as 
great  ft  violation  of  tbe  Constitution  for  an  offi- 
cer to  search  a  person,  or  baggage  carried 
about  by  him,  without  a  warrant  authorizing  it, 
as  It  is  to  seardi  hia  premises." 

See,  aim,  18  A.  L.  R.  130S  and  1816 ;  Hub- 
bard T.  Oamer,  US  HIch.  406.  78  N.  W.  890, 
60  Am.  St  Rep.  680. 

Reversed.  .  Defmdant  discharged. 


ROZELL  V.  ROZELL  et  at.  (Nt.  12.) 
(Supreme  Oonrt  of  Michigan.  Feb.  8»  1922.) 

1.  Perpetuities  «=>4(9)— DmItatloB  te  graid- 
dilldren  after  two  life  estates  la  veld. 

A  devise  to  a  daughter  for  her  Ufe,  with 
remainder  to  the  son  for  Us  life  and  at  his 
death  to  his  children  for  their  Uree  and  to  tludr 
children  in  fee,  violates  Gomp.  Lawtf  191S,  i 
11533  et  aeq.,  against  perpetuities,  because  it 
attempts  to  snspend  the  power  of  alienation 
for  a  longer  period  than  the  continuance  of 
two  Uvea  in  being  at  the  creation  of  the  estate. 

2.  Wills  »iii<M  Hwftil  litwt  cT  tMt«t«r  to 
U  be  affooted  If  pMslbto. 

It  is  the  cardinal  prindiAe  of  the  interpre- 
tation of  wills  to  carry  out  the  testator's  in- 
tention if  it  is  lawful  and  can  be  ascertau^ed. 

3.  WIN*  «s»446— Testator  preesmed  te  Isteid 

valid  will. 

It  is  presumed  that  the  testator  intended 
to  make  a  valid  will. 

4.  Wills  •^524(6)— Class  gsaeraily  determls- 
ed  at  time  gift  takes  effeot. 

As  a  general  rule,  where  testator  mskes  a 
gift  to  a  class,  the  class  is  to  be  determined 
as  of  tbe  time  tbe  gift  is  to  take  eflieot 

5.  Wills  •^524(5)  —  Grandohllil  bor«  fear 
nosths  after  death  of  testatrix  Is  one  of  Hm 
"dilldren  In  being." 

A  grandchild  of  testatrix  who  was  bom 
four  months  after  tbe  death  of  testatrix  Is  in- 
cluded among  the  "children  In  being"  at  the 
death  of  testatrix. 

6.  Wills  ^»447— Presamptlon  favorlag  validity 
cannot  control  pTaln  langnage  flxlig  ttOM  for 

determination  of  dass. 

Where  devise  of  an  estate  for  life  to  a 
son,  and  at  the  death  of  the  son  to  the'  son's 
children  during  their  Uvea,  clearly  fixes  the 
date  of  the  son's  death  as  the  time  for  the 
determination  of  the  dass  who  are  to  take, 
the  presomptioa  In  favor  of  the  validly  of  the 
will  cannot  control  such  clear  language  so 
as  to  determine  the  class  as  of  the  date  of  the 
testatrix's  death  and  av<dd  a  perpetuity. 

7.  KvldMee  <g=»M  — Pereeae  prtaiiaed  oa»a- 
Ma  ef  having  Itsm  at  loag  m  tbqr  IWe. 

For  the  purpose  of  applying  the  rule 
against  perpetuities,  both  men  and  women  are 
conridered  capable  of  httvliv  Issue  ao  kmg  as 

they  live. 

8.  PerpetHltlas  ^s>4(9)— LiMltatlons  to  heirs 
of  grandohildran  held  too  remote. 

Where  life  estates  given  to  the  grandchil- 
dren of  testatrix  were  void  tmder  the  rale 
against  perpetuities,  remainders  after  such 
life  estates  to  the  heirs  of  such  children  also 
fail;  both  tbe  contingency  upon  which  such 
heirs  were  to  have  the  fee  and  tbe  estate  it- 
self being  too  remote. 

9.  WIUs  «s>855-LH*  estiltv  tostalMC  tbMfh 
romaiadon  wero  viM. 

Where  testatrix  gave  to  ea<^  of  her  chil- 
dren a  tract  of  land  for  life  wttli  remainders 
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orer,  which  mra  toM  under  the  rtde  aftlnst 

perpetuities,  but  the  fee  was  to  vest  in  the  ; 
descendants  of  the  son  of  testatrix,  who  was  . 
the  only  diild  who  had  issue,  the  life  estates 
will  be  BUBtained,  notwithstanding  the  invalidity 
of  the  remainders,  since  to  do  so  will  not  do 
violence  to  the  general  plan  of  distribution  of 
testatrix. 

Appeal  from  Circuit  CJourt,  Berrien  Comi- 
ty, In  CSiancery;  Cti»B.  S.  Wblte,  Judge. 

Suit  Anr  the  construction  of  a  vlU  by  Sa- 
rab  BoMll  against  Caaa  B.  Bozell  and  oth- 
&a.  Vrcm  a  decree  tuOding  remaindera  lim- 
ited after  two  life  estates  to  be  TOld,  but  bqb- 
tatnlng  tbe  life  estates,  the  lAaintUr  appeala 
Modified  and  affirmed. 

li:sued  before  FELLOWS,  O.  J.,  and 
WIEST,  STONE,  CLARg,  BIBD,  SHABPE,* 
MOOBB  and  STXIEBE,  J  J. 

Bums  ft  Hadsdit  of  Nlles,  for  appellant 
Gme  &  Harreyiflf  Benton  Harbor,  for  ap- 
pellees. 

CLABK,  J.  Jane  Bedding  died  June  26, 
1908,  leaving  a  will,  since  probated,  dated 
July  22,  1904,  to  have  construction  of  wbldi 
tbe  bill  was  filed.  The  wiU: 

"I  give  and  devise  the  northeast  quarter  of 
section  18,  town  8  soutb,  range  18  west,  Ber- 
rien county,  Michigan,  unto  my  son  Cass  B. 
Bozell  for  and  during  the  time  of  his  natnral 
life.  At  the  death  of  my  said  son  it  is  my  will 
that  the  above-described  160  acres  of  land  I 
give  and  devise  to  my  said  son's  children  for 
and  dnring  the  term  of  their  natural  lives;  at 
the  time  of  the  death  of  my  said  grandchildren 
I  give  and  devise  their  respective  shares  to 
their  respective  heirs  and  assigns  forever. 

"I  give  and  devise  the  northwest  quarter  of 
■the  southeast  quarter,  and  the  east  half  of  Qie 
southeast  quarter,  section  7,  and  all  the  land 
I  now  own  in  section  8,  being  143*Vio«  acres, 
said  sections  7  and  8  being  In  town  8  sooth, 
range  18  west,  Berrien  coonty,  BDchlgan,  I 
give  and  devise  unto  my  daughter,  Sarah  Bosell, 
for  and  during  the  term  of  her  natnral  life. 

"At  the  death  of  my  said  daughter  I  give 
and  devise  all  of  my  said  real  estate  in  said 
sections  7  and  8  to  my  said  son,  Cass  B.  Bo- 
zell, for  and  during  the  term  of  his  natural  life; 
at  the  death  of  my  said  son  I  give  and  devise 
last  aforesaid  land  to  his  children  for  and  dur- 
ing the  term  of  their  natnral  lives,  and  to  their 
(my  said  granddtfldren)  respective  share  to 
their  respective  helni  and  assigns  forever." 

The  testatrix  bad  two  children.  Sarab 
BoceU,  the  plaintur,  and  Gasa  B.  Bozell,  a 
defendant.  Sarab  baa  never  married,  baa 
no  children,  and  at  tbe  Ume  of  tbe  bearing 
in  tbe  lower  court  Decembo-,  1919,  was  60 
years  of  ag&  Cass  is  married.  His  wife  is 
the  defendant  Carrie,  and  the  other  defimd- 
ants  are  their  cauidren— Winifred,  bom  May 
11,  1891;  FiOBSie,  bom  January  14,  1898; 
Leila,  bom  August  27,  1887;  Cassle^  bom 


S^>tember  11,  1902;  and  Walter,  bom  Octo- 
ber 17,  1906.  It  WiU  be  observed  tbat  Wal- 
ter was  bom  about  four  montba  after  the 
deatSi  of  the  testatrix. 

The  decree  holds  the  gift  of  the  160  acres 
valid  In  all  its  im>vl^U8,  tbe  gift  of  tiie 
148.83  acres  valid  as  to  tbe  life  estates  In 
Gas3  and  Sarab  and  void  otherwlaew  Plain- 
tiff has  appealed  and  cfmtends  ibat  tbe  win 
■Is  wholly  void  as  coDtrnvenlnf  tbe  etatnte 
against  perpetuities. 

[t]  1.  The  gift  of  143.82  acres.  The  gift 
of  a  life  estate  to  Sarah,  a  life  estate  to 
CasB,  estates  for  life  to  his  children,  and  tbe 
remainder  to  their  heirs,  is  clearly  a  viola- 
tion of  the  statute  (section  11533  et  seq., 
Coiap.  Laws  Of  191S),  agulnst  p^petultics, 
In  that  it  attempts  to  susprad  tbe  power  of 
alienation  for  a  longer  period  than  during 
the  continuance  ot  two  lives  In  being  at  the 
creation  of  tbe  estate.  We  pass  for  the 
ptesfflit  the  question  of  whetbor  the  estates 
for  life  to  Cass  and  to  Sarah  may  be  upheld. 

2.  The  gift  of  160  acres.  Tbe  first  estate 
tor  life  is  to  Gasa.  But  to  whom  is  the  gin 
of  the  second  life  estates?  Children  In  being 
at  the  creation  of  the  estate,  tbe  death  of 
tbe  testatilK?  Or  children  as  a  dasa  to  be 
detemiined  at  tbe  time  the  gift  is  to  take 
effect  nam^y,  upon  the  death  tut  CassT  If 
tbe  fimner,  tbe  estates  for  life  to  tlie  tfiil- 
dren  may  be  sustained.  But  if  tbe  latter, 
tb^  are  invalid  because  of  section  11535. 
0<8Up.  lAws  of  1915.  which  provides  tbat 
si^cceasiTe  estates  -for  life  shall  not  be  limited 
unless  to  persons  In  being  at  tbe  creatiMi 
thereof. 

[2. 3]  It  Is  the  cardinal  principle  of  toXa- 
pretatlon  of  wills  to  carry  out  tbe  intention 
of  the  testator  if  It  Is  lawful  and  can  be  dis- 
covered. And  It  will  be  presumed  that  tbe 
testatrix  intended  to  moke  a  valid  wUL 

[4]  The  general  rule  is  that  where  tbe 
gift  is  to  a  class,  the  class  is  to  be  determin- 
ed as  of  the  time  the  gift  Is  to  take  effect 
Knorr  v.  Millard.  57  Mich,  265,  23  N.  W. 
807;  McLoin  v.  Howald,120  Midi.2rf4,79  K. 
W.  182,  77  Am.  St.  Rep.  597;  40  Qrc.  1479. 
And  wbra'  a  testamentary  gift  to  a  dus  of 
persons  is  postponed  beyond  tbe  deatb  <£  tbe 
testator,  as  a  geuCTal  nile  Ibose  who  cone 
within  the  descrlptioa  before  the  period  or 
event  upon  wbidi  tbe  gift  is  to  talce  <tfect, 
or  dlstributlm  Is  to  be  made,  will  be  Induded 
as  within  the  iirobable  iotoitlon  of  the  tes- 
tator. IfcLala  r.  Howald,  supra,  and  cases 
there  dted.  And  the  following  from  Jarmsn 
on  WlUs  (6th  Ed.)  pp.  1664.  1665,  1667: 

"The  question  which  has  been  chiefly  agitated 
in  devises  and  bequests  to  ijiildren  is  as  to  the 
point  of  time  at  which  the  class  Is  to  be  ascer- 
tained, or,  In  other  words,  as  to  the  pedod 
within  wbidi  the  objects  mnst  be  bom  and  ex- 
istent supposing  the  testator  himself  not  Is 
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hare  ezpresaly  fixed  the  period  of  ucertalDing 
the  objects,  which,  of  course,  takes  the  cue 
OQt  of  the  general  rule;  for  example,  a  gift  to 
children  'now  llTing*  applies  to  such  as  are  in 
existence  at  the  date  of  the  will  (d),  and  thoee 
only;  and  a  gift  to  children  living  at  the  de- 
cease of  A.  will-  extend  to  children  existing  at 
the  prescribed  period,  whether  the  event  hap- 
pens in  the  testator's  lifetime  (supposing  that 
ther  snrrive  him),  or  after  his  decease  (e). 

"The  followins  are  the  roles  of  constructiwi 
regulating  the  class  of  objects  entitled  in  re- 
spect of  period  of  birth  nnder  the  general  gifts 
to  diOdren.  *  *  *  An  immediate  gift  to 
chfldren  (i.  e^  a  gift  to  take  effect  in  posses- 
sion imme^ately  on  the  testator's  decease), 
whether  it  be  to  the  children  of  a  living  (f)  or 
a  deceased  person  (g),  and  whether  to  children 
aimply  or  to  all  the  children  (h),  and  whether 
there  be  a  gift  over  in  case  of  the  decease  of 
any  of  the  children  under  age  or  not  (1),  com- 
prehends the  children  living  at  the  testator's 
death  (if  any),  and  those  only,  notwithstanding 
some  <rf  the  eariy  cases,  which  make  the  date 
of  the  win  the  period  of  ascertaining  the  ob- 
J«ts  (j). 

"Where  a  particular  estste  or  Interest  is 
carved  ont,  with  a  gift  over  to  the  children  of 
the  person  taking  that  interest,  or  the  diildren 
of  any  other  person,  sodi  g^t  wiH  embraco, 
not  only  the  ohjecti  living  at  the  death  of  the 
testator,  but  aU  who  may  snbsequenUy  come 
into  existence  before  the  period  of  ^triba- 
tton  (b)." 

[S]  '•Childr«n  In  being"  at  the  testatrix's 
death  would  include  Walter,  bom  some  four 
months  thereafter.  McLatn  v.  Howald,  su- 
pra. But  the  teetatrix  may  have  Intended 
to  exclude  diUdr«i  bom  after  h&i  death,  or 
children  not  In  being  at  her  death,  and  if 
audi  Intention  Is  discovered  no  rule  of  con- 
struction or  statute  will  defeat  it. 

[I]  To  support  the  d&lm  of  such  intention 
It  is  urged  by  defendants  that,  as  betwe«i  a 
construction  making  a  will  valid  and  one 
making  it  Invalid,  the  former  Is  to  be  fa- 
vored. But  ve  are  met  wltb  the  plain  Ian- 
gnage  ot  the  vlll: 

"At  the  death  of  my  said  son  It  Is  my  wOI 
that  the  above-described  160  acres  of  land  I 
give  and  devise  to  my  said  son's  chfldren  fw 
and  during  the  term  of  their  aatnral  Uvea." 

The  gift  to  tile  children  is  postponed  to 
take  effect  at  the  death  of  their  father. 
Plainly  those  who  then  come  within  the 
class,  chlldrrai  of  Cass  B.  Rozell,  are  to  take 
under  the  will  estates  for  their  Uvee.  The 
testatrix  made  this  will  when  the  dilld  Cas- 
ale  was  less  than  2  years  of  age,  about  2 
years  before  the  birth  of  Walter,  and  when 
the  mother,  Carrie  Bozell,  was  about  32 
years  of  age  and  the  father,  Cass  B.  Rozell, 
about  42  years  of  age.  It  is  not  claimed 
that  Qie  gift  should  be  confined  to  ttie  dill- 
dren  known  to  the  testatrix,  for  it  la  con- 
ceded that  Walter,  bom  after  the  testatrix's 
death,  was  then  in  being,  and  la  to  be  treated 
the  same  as  the  older  diildren. 


We  may  not  Indulge  the  preeomptlon  that 
the  testatrix  intoided  to  make  a  valid  will 
to  overcome  the  viaSa  language  of  the  will 
and  the  expressed  intratlon  of  the  testatrix 
aa  it  appears  here,  and  there  Is  nothing  be- 
yond BUdL  dalmed  presmnptlan  to  auKK>rt 
the  contentim  tliat  the  testatrix  Intended  to 
exdude  from  eaxHx  gift  dilldren  bom  to  Case 
tittex  her  death,  and  such  presumptifHi  gains 
nothing  by  the  presence  In  the  will  of  the  other 
provision,  first  ocmaidered,  admittedly  inval- 
id. The  only  period  or  time  fixed  by  Um 
testatrix  of  aacertalnlng  thoee  who  consfct* 
tote  the  class  ■*diUdran'*  Is  "at  fbe  death  of 
my  said  son."  Had  she  intended  to  fix  smne 
othor  period  or  time  she  sur^  would  have 
Indicated  such  Intention  by  the  use  of  such 
words  as  "children  now  living,"  "diUdren 
living  at  my  death,"  or  "children  In  being  at 
my  death,"  or  other  ai^vf^irlate  words.  The 
language  of  the  will  permits  no  construction 
but  that  the  class  "children"  Is  to  be  deter- 
mined as  of  the  time  of  the  death  of  Qiefr 
father.  Upon  this  point  we  think  the  cases 
cited  In  the  brl^  (Dean  v.  Mumford,  102 
Midi.  610,  61  N.  W.  7;  Greene  v.  Hunting- 
ton, 73  Conn.  106,  46  AtL  8SS;  St  John  v. 
Dann,  66  Conn.  401,  34  AtL  110),  may  be  dis- 
tinguished under  the  role  firom  Jarman  on 
imils  above  quoted. 

[7]  And  it  iuay  not  be  said  that  all  of  such 
class  were  In  being  when  the  testatrix  died, 
or  that  other  diildren  may  not  be  bom  to 
Cass.  For  the  purpose  of  apidyiog  the  rule 
against  perpetuities  both  men  and  women 
are  considered  capable  of  having  Issue  aa 
long  as  they  live.  See  Gray  on  Perpetuities 
(Sd  Ed.)  pp.  100  and  3S6,  and  cases  there  dt- 
ed.  It  follows  that  under  the  statute  the 
attonpt  to  limit  estates  for  UCe  to  said  per- 
sons not  in  being  at  the  creation  thereof  Is 
void. 

Cn  8.  And  Oa  gift  In  both  the  above  par- 
agraphs of  the  will  of  the  remainder  to  the 
belrs  of  the  dilldren  of  Cass  after  the  ter- 
mination of  the  life  estates  in  such  ddldren 
also  falls,  because  ot  the  &Uure  of  the  prior 
life  estates,  both  the  c<mtlngency  nt>on  whldi 
such  heirs  were  to  have  the  fee  and  the  es- 
tete  itself  being  too  remote.  See  Gray  on 
Perpetuities  (3d  Ed.)  p.  239.  and  cases  dted. 

[II  4.  The  plaintiff  contends  that,  because 
of  the  failure  of  the  life  estates  to  the  chil- 
dren and  the  remainders  to  their  heirs,  the 
life  estates  to  Cass  B.  Rosell  and  Sarah  Ro- 
zell  also  fail,  that  the  will  Is  wholly  void, 
and  that  to  sustain  sudi  life  estates  Is  to  tI- 
olate  the  general  plan  and  scheme  of  the  tes- 
tatrix tor  the  disposition  of  her  property, 
and  in  effect  to  make  a  new  will,  dtlng: 
SL  Amour  v.  Rlvard,  2  Midi.  204 ;  Loc^rldge 
V.  Mace,  100  Mo.  162,  18  S.  W.  1145 ;  Saxton 
T.  Webber,  83  Wis.  617,  63  N.  W.  906,  20  L. 
R.  A.  612 ;  and  In  re  Kountz.  213  Pa.  300,  62 
AtL  1103.  3  L.  B.  A.  (N.  a)  048,  5  Ann.Oas. 
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427,  wbere  the  abore  cases  are  considered; 
Palms  T.  Palms,  68  Midi.  353,  36  N.  W.  419. 

The  trial  judge  has  prepared  an  opinion 
In  support  of  his  decree  which  has  been  Tery 
helpful  and  from  which  upon  this  question 
we  quote: 

"It  seems  to  me,  after  reading  all  the  Mich- 
igan cases  that  I  have  been  able  to  find,  that  it 
has  been  the  disposition  of  our  court  to  bold 
as  valid  the  gift  of  the  two  life  estates  where 
to  do  BO  would  not  do  any  great  Tiolence  to  the 
iatentlon  of  the  testator  and  would  not  work 
any  unjost  or  inequitable  distribution  of  the 
property.  In  this  case  to  hold  the  life  estate 
to  Sarah  Rozell  good,  and  also  to  hold  the  life 
estate  to  Cass  B.  Bosell  good,  would  not  do 
any  great  violence  to  tbe  testatrix's  intention, 
as  the  remainder  over  would  be  distributed 
largely  under  our  statnte  In  the  same  manner 
as  is  provided,  in  this  will.  Neither  can  it  be 
said  that  this  construction  would  operate  ss 
an  inequitable  ukl  unjust  Avtslat  of  the  prop- 
erty, nor  can  It  bo  said  that  the  two  life  es- 
tatea  are  not  easily  separable  from  tbe  Invalid 
parts  of  the  will.  Oar  court  seems  to  have 
recognized  this  doctrine  in  Trufant  v.  Nun- 
neley,  106  Mich.  654,  04  N.  W.  468. 

"I  am  aware  that  some  of  the  language  nsed 
by  Justice  Liong  in  deciding  this  case  is  some- 
what confusing,  but  the  final  determination  of 
tike  court  in  that  caae  waa  that  tbe  gift  of  the 
life  estates  was  valid  and  that  it  was  only  the 
remainder  over  which  was  vtrid.  iUter  a  care* 
fol  reading  of  that  case  I  cannot  help  but  con- 
clude that  the  case  is  authority  against  plain- 
tiff's position  here.  See,  also,  Dean  v.  Mun- 
ford,  102  Mich.  010,  61  N.  W.  7;  Nilea  v.  Ma- 
son, 126  Mich.  482,  85  N.  W.  1100;  Palms  t. 
Palms,  68  Mich.  356,  36  N.  W.  419.  I  am 
aware  that  in  tbe  early  ease  of  St.  Amour  v. 
Bivard,  2  Mich.  294,  tbe  court  took  a  position 
which  is  apparently  somewhat  inconslBtent  with 
tbe  holding  in  tbe  later  cases.  To  my  mind, 
however,  it  Is  significant  that,  so  far  aa  I  have 
been  able  to  learn,  this  earfy  ease  has  never 
been  cited  with  approval  by  any  later  case  in 
Mii'hig*"  In  fact,  the  only  case  that  I  have 
been  able  to  find  in  all  my  research  which  can 
be  fairly  said  to  sustain  plaintiff's  contention 
la  the  case  of  Lockridge  v.  Mace.  109  Mo.  162, 
18  S.  W.  1146,  cited  In  plaintiff's  brief,  which 
case  seems  to  have  been  decided  upon  tbe  doe- 
trine  laid  down  in  St  Amour  v.  Bivard. 

"Tbe  following  caaes  sustain  unequivocably 
ae  doctrine  that  the  two  life  estates  will  be 
held  good  au^  only  the  remainder  over  void: 
Beers  V.  Narramore,  61  Conn.  13,  22  AtL  1061; 
Buck  V.  Uncoln,  76  Conn.  149,  66  Atl.  622; 
Snmoer  t.  Westeott,  86  Conn.  217,  84  Ati.  821; 


Oambrfll  v.  Oambrill.  122  Md.  668,  80  Atl. 
1094:  Goffeya  v.  Goffe,  37  B.  I.  642,  94  Atl.  2; 
Gray's  Rule  Against  Perpetuities  l3d  Ed.)  H 
247,  248;  Moroney  v.  Haas,  277  Vi.  467,  116 
N.  B.  648;  Quinlan  v.  WIckroan,  233  HI.  89,  84 
N.  E.  38;  Lawrence's  Estste,  136  Pa.  354,  20 
Atl.  521,  11  L.  R.  A.  85;  20  Am.  St  Rep.  925; 
64  Am.  St  Rep.  634,  note;  22  Am.  ft  English 
Ency.  723.  See,  also,  Landram  v.  Jordan,  203 
U.  S.  56,  27  Sup.  Ct.  17,  51  L.  Ed.  88,  2  L.  R. 
A.  510,  note  D;  8      B.  A.  (N.  S.)  640,  note." 

See,  also,  annotationa  to  section  11633, 
Comp.  Laws  of  1910. 

And  the  rule  is  thus  atated  in  Gray  on 
Perpetuities,  p.  229: 

"If  future  taiterests  created  ■  by  any  in- 
strument are  avoided  by  tbe  rule  against  per- 
petuities, the  prior  interests  become  what  they 
would  have  been  had  tbe  limitation  of  tlie  fa- 
ture  estates  been  omitted  from  tbe  instrument 
•  •  •  « 

"The  caaes  niustrating  tiiia  are  immmoraUe. 

So  when  there  Is  a  devise  on  a  remote  condi- 
tion, and  no  prior  devise,  the  land  descends  to 
the  heir  who  has  an  indefeasible  fee. 

"If  the  devise  of  a  future  interest  Is  wtiH  for 
remoteness,  but  the  prior  devise  is  for  life 
only  or  other  limited  period,  for  Instance,  if 
there  be  a  devise  to  an  unborn  child  for  Ufa, 
remainder  to  the  unborn  child  of  such  unborn 
child,  the  property  after  the  termination  of  tbe 
prior  intereat  goea  to  Uie  peraon  to  whom  prop- 
erty which  hu  been  inralidly  devlaed  or  be- 
queathed goes.  This  peraon  Is  generally  the 
heir  in  oase  of  realty,  and  the  residuary  legatee 
in  case  of  personalty.  There  Is  no  difference  in 
this  respect  between  a  devise  or  beqaest  void 
tor  remoteness  and  a  devlae  or  beqaest  void 
for  any  other  reason." 

See,  also.  Tiffany,  Real  Property,  f  107. 

We  think  the  quoted  opinion  of  the  trial 
Judge  is  sustained  by  the  weight  of  author- 
ity ;  that  It  does  not  greatly  violate  or  over- 
turn thegenerai  plan  of  the  testatrix.  Tearms 
of  the  will  should  be  carried  out  to  the  larg- 
est extent  possible  without  upsetting  the 
general  jjiAU  of  distribution.  Tbe  gift  of  the 
estates  for  Ufe  to  Cass  B.  Kozell  and  Sarah 
Rozell  are  sustained.  Upon  tbe  termination 
of  sudi  life  estates  the  real  estate  will  de- 
scend to  tbe  heirs  at  law  of  Jane  Redding  as 
Intestate  property. 

Tbe  decree  Is  modl&ed  in  accordance  with 
this  opinion  and  as  so  modified  Is  Afflrmed, 
without  costs. 
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KOSNICKI  V.  PERE  MARQUETTE  RY.  CO. 

(NO.  78.) 

<Supr«m«  Ooazt  of  MichigHii.  Teb.  8,  1922.) 

1.  Railroads  «s>350(7)~Slgnal  qneatioB  for 
jury. 

Where  plilntiS  testified  positirelj  that  a 
locomotiTe  WM  at  a  highway  CEOsamg  whan 
the  whistle  waa  blown,  frlghtaning  bis  horse, 
and  that  it  waa  mt  btown  before  that,  while 
otbera  testified  that  the  iriiisti*  was  Mown  at 
the  signal  post,  and  not  at  the  crossbif,  tha 
conflicting  testimot^  made  a  caae  (or  the  Joiy. 

2.  Trial  «S9350  (A)— Special  qnestloi  property 
rsjected  as  not  oontroHlag  In  aotloa  agalast 
railrMd  far  frtsbtailas  horso. 

Where  plaintiif  claimed  that  a  locomotlTe 
whoi  on  a  highway  crossing  blew  the  whistle 
frightening  his  horse,  while  the  other  tsstimonr 
waa  to  the  effect  that  the  whistle  waa  blown 
at  the  signal  post,  a  spedal  qoestiou  whether 
the  whistle  was  Bounded  at  the  whistling  post 
was  properly  rejected,  as  not  controlling  under 
Comp.  Laws  1915,  i  126U;  the  controlling 
question  being  whetiier  the  blowing  of  the  whis- 
tle at  tiie  croHins  waa  tha  pr<nlmat«  canso 
of  the  frilbt  of  the  horse. 

3.  Coarts  «s>92— Expreesion  of  opliloi  as  to 
weight  of  evidenea  apon  reversal  of  directed 
vardict  held  obiter  dictum. 

Upon  reTcrsal  of  a  directed  verdict  for  de- 
fendant, no  expression  of  opinion  on  the  weight 
of  the  evidence  wos  called  for,  and  a  atatement 
in  the  opinion  tlut  the  testimony  of  disinter' 
ested  witneases  was  eonrtnclng  that  plaintifC 
was  miatatoi  In  Uia  testlmonr  waa  obiter  die- 
tuiu. 

Sharpe  and  Oaik,  JJ.,  dtasentlng. 

Error  to  Circuit  Goort;  Manistee  Coonty; 
Hal  C.  Cutler,  Judge. 

On  rehearing.   Former  oidnion  adhered  to, 
and  Judgment  affirmed. 
For  former  opinion,  see  184  N.  W.  454. 

Argued  before  FBLIiOWS,  C.  J.,  and 
WIBBT.  STONE.  GL&BK,  BIBP,  SHARPE, 
MOORB,  and  STEBlRa,  33. 

Parker,  Shields  &  Seaton,  ot  Detroit, 
(Charles  N.  Beldm,  of  Manistee,  of  counsel), 
tm  appelant 

Homrd  L.  Campbell  and  Thomas  Smurth- 
walte,  both  of  Manistee,  for  ai^ellee. 

MOORE,  J.  Since  the  opinion  was  handed 
4owD  a  rehearing  upon  the  api^cation  of  tbe 
at^IIant  has  been  ordered. 

We  will  consider  the  question  of  whether 
tbe  failure  to  submit  the  special  question 
to  the  iuTj  was  reversible  error. 

The  statutory  provision  in  relation  to  the 
submission  of  q>eclal  questions  Is  found  in 
section  12611,  C.  L.  1915.  In  txmstrulng  that 


statute  it  has  been  repeatedly  held  that  the 
question  must  be  so  framed  as  to  call  for  an 
answer  which  maj  be  cmtrollins  on  the  main 
issue.  Cou^  T.  L  S.  &  M.  S.  BaUway  Oo., 
96  Midi.  886,  66  N.  W.  14;  MalkowsU  t. 
Qlfs.  m  Mich.  SOS.  126  N.  W.  199;  Grlmme 
V.  Fratwnal  Aid  Association,  167  Mich.  240, 
132  N.  W.  497;  Taylor  t.  Indiana  ft  Michigan 
Electric  Co.,  184  Midi.  601,  161  N.  W.  780, 
L.  B.  A.  10161D,  294. 

[1]  Tbe  idatatUC  tes^Ded  in  the  most  posl- 
tlve  langoase  that  the  locomotlre  was  at  the 
crossing  whan  the  whistle  was  blown,  and 
that  It  waa  not  Mown  before  that.  On  the 
othtt  hand,  there  was  testimony  that  the 
wblatle  was  blown  at  the  signal  post^  and 
that  it  was  not  blown  at  Uie  crossing.  Of 
course  all  of  this  testimony  could  not  be  true. 
It  might  bev  however,  that  a  witness  would 
hear  it  at  one  plhca  and  not  at  another.  Tba 
conflicting  testimony  presented  a  ease  for 
the  jury. 

[2]  Tbe  decisive  question  Is,  Was  the  blow- 
ing of  the  whistle  at  tbe  crossing  tbe  proxi- 
mate  cause  of  the  fright  of  the  horse,  as 
claimed  the  plalntUt?  We  quote  part  of 
the  charge: 

"If  the  pUdntifl  Is  entitled  to  recover  In 
this  caae  at  all,  he  is  entitled  to  recover  be- 
cause of  the  fact  that  the  whistle  was  blown 
at  the  crossing  in  question,  being  Walker's 
crossing,  and  because  of  the  fact  that  ttie 
whistle  frightened  tbe  horse  and  was  the  prox- 
imate canse  of  tbe  plalntilPs  injury,  if  any  yoo 
find." 

Several  times  the  court  said  to  the  Jury 
that,  unless  the  whistle  was  blown  at  the 
crossing,  tlie  plaintlfl  could  not  recovor.  We 
agree  with  the  trial  judge  that  an  answer  to 
the  special  question  would  not  be  controlling. 

[3]  It  is  again  urged  that  the  case  shonld 
be  reversed  because  against  the  wd^t  of 
the  e\idence,  and  a  quotation  is  made  from 
the  opinion  of  Justice  Kuhn  that  "tbe  testi- 
mony of  disinterested  witnesses  is  most  con- 
vlndng  that  plalntUf  was  mistaken  la  bis 
teatimfmy,"  etc.  This  expression  of  Justice 
Kuhn  was  obiter  dictum,  for  the  record,  as 
there  made,  did  not  call  for  an  expression  of 
o[dnlon  on  the  weight  of  the  evidence. 

This  court  reversed  a  directed  verdict,  and 
said  there  was  a  case  for  tbe  Jury.  It  would 
be  cold  comfort  for  tbe  plaintiff  for  this 
court  to  aay  there  was  a  case  for  tbe  jury 
when  it  had  in  mind  that  if  the  Jury  re- 
turned a  verdict  upon  substantially  the  same 
record  it  would  be  set  aside  as  against  the 
weight  of  the  evidence.  It  would  be  another 
Instance  of  handing  one  a  stone  when  they 
asked  for  bread.  The  trial  Judge  In  over- 
ruling tbe  motion  stated  the  correct  rule  of 
the  law. 

The  Judgment  of  the  court  below  should  be 
affirmed  with  costs. 
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FELLOWS,  C.  J.,  and  STEEBE,  WIBST, 
STONE,  and  BIBD,  JJ.,  concDixed  with 
HOOBE,  J. 

SHABPE,  J.  (dissenting).  On  further  con- 
Bideratlon  of  this  case,  I  am  impressed  that 
the  trial  court  erred  in  refusing  to  grant  a 
new  trial,  for  the  reason  that  the  verdict 
was  against  the  OT«;wh^mlne  weight  of  the 
evidence.  The  issue  was  plahily  submitted 
to  the  jury  In  the  following  Instruction: 

"Was  the  plaintiff's  horse  in  the  position  as 
claimed,  and  was  th«  whistle  of  the  locomotive 
blown  while  it  was  directlj  upon  the  crossing, 

as  claimed;  and,  if  so,  was  the  blowing  of  that 
whistle  the  proximate  cause  of  injury  received, 
or  the  frightening  of  the  horse  which  caused 
the  injur?  to  the  plaintiff;  was  the  plaiotifl  In- 
jured, and  did  he  sustain  damages  because  of 
that  injury;  and  was  the  plaintiff  free  from 
contributory  negligence?  These  are  questions 
7oa  must  find." 

Tba  plaintiil  testifled  that  the  whistle  was 
blown  when  the  looomotlTe  "was  right  on 
tiie  crossing."  No  other  witness  so  testifled. 
Newton  Stanage,  a  witness  called  If  plaln- 
tlfl,  wlio  stopped  plalntUTs  horse  as  It  was 
niimlng,  testifled  that  he  was  abont  00  rods 
from  the  crossing;  that  he  "didn't  hear  a 
whistle  at  the  time  the  train  readied  the 
crossiDg,'*  though  he  "heard  the  nimble  of 
the  train." 

Three  witnesses,  called  by  defendant, 
swore  positively  that  the  whistle  was  blown 
at  the  whistling  post  Jay  Clark,  one  of 
these  wltnessef^  was  about  46  rods  from  the 
whistling  post  Ue  had  seen  the  snowplow 
pass  a  short  time  before,  -  and  his  attention 
was  attracted  to  the  train.  Be  heard  no 
whistle  at  the  crossing.  Jarred  W.  McDon- 
ald, one  of  defendant's  section  men,  was 
working,  removing  the  snow,  right  at  the 
crossing.  He  saw  and  heard  the  train,  and 
heard  the  whistle  at  the  whistling  post  He 
suggested  to  plaintiff  that  "the  train  was 
coming,  and  he  had  better  look  after  his 
horse."  He  testifled  <po0iUvely  that  "the 
whistle  of  the  locomotive  was  not  sounded 
that  day  when  the  engine  was  at  or  on  thn 
crossing."  He  then  stood  "within  10  feet  of 
it."  Michael  Oraluey,  the  engineer,  also  tes- 
tified that  the  only  whistle  blown  was  at  the 
whistling  post. 

I  have  examined  the  record  when  this  case 
was  formerly  submitted  (205  Hlch.  387,  171 
N.  W.  354),  and  compared  it  with  that  now 
before  ns.  Th«e  is  no  material  difference 
in  the  proofiB  on  the  questlm  under  conrtder- 
atlon.  Mr.  Justice  Knhn,  speaking  for  the 
court,  then  said  at  page  892  of  206  Midi.,  at 
page  3JW  of  171  N.  W.): 

"The  testimony  seems  to  be  undisputed  that 
the  whistle  was  blown  only  once,  so  the  real 
question  at  issue  in  the  case  was.  Where  was 


the  whistle  blown?  Upon  the  record  as  made, 
the  testimony  of  disinterested  witnesses  is 
most  conviocing  that  the  plaintiff  was  mistaken 
in  his  testimony  upon  this  disputed  fact,  but 
as  the  question  of  the  weight  of  the  evidence 
is  not  before  us,  we  are  constrained  to  come  to 
the  conclusion  that  it  was  the  duty  of  the  trisl 
judge,  on  the  record  as  made,  to  submit  to  the 
jury  the  question  whether  or  not,  if  the  plain-* 
tiff's  version  of  the  accident  Is  to  be  believed, 
that  the  whisUe  was  blown  at  the  crossing,  the 
employees  of  the  defendant  exercised  such  rea- 
sonable diligence  and  care  as  they  should  have 
under  the  drcumstanees  which  existed  at  tbe 
tfane." 

I  am  now  of  tbe  opinion,  as  thai  expressed, 
that  the  testimony  "is  moat  convincing  that 
the  plaintiff  was  mistaken  In  Ills  testtmony 
upon  this  disputed  fact" 

Tills  Is  the  first  time  a  verdict  in  favor  of 
plaintiff  has  been  reviewed  in  thla  court 
That  the  testimony  of  the  iHalntlfl  supports 
the  verdict  Is  not  conclusive  nor  does  It  Jus- 
tify an  affirmance  of  the  Judgment  when  it 
appears  to  ns  ^at  the  verdict  Is  plainly 
against  tbe  weight  of  the  evidence  considered 
as  a  wtaolei.  It  is  apparent  that  the  plain- 
tiff was,  to  state  it  mildly.  Impatient  over 
the  crossing's  being  blocked  with  snow  and 
the  refusal  of  the  sectttm  man  to  let  him 
have  the  shovel  he  was  using  to  remove  It 
snffidoitly  to  permit  him  to  cross. 

After  a  careful  reading  of  the  entire  rec- 
ord, I  do  not  think  this  verdict  should  be 
pamltted  to  stand.  TbB  statute  &  Omp. 
Laws  IMS,  i  1268S)  Imposes  the  duty  on  this 
cpurt  to  review  tbe  discretion  exerdsed  bar 
the  trial  court  in  reftutng  to  gnat  ft  new 
trial.  I  am  impressed,  aa  apparently  was 
the  entire  court  i«  tbe  former  reccvd,  that 
the  plaintiff  was  mistaken  as  to  wl»n  the 
whistle  was  Mown,  and  that  the  testimony  of 
the  other  witnesses  relative  thereto  supports 
defendant's  dalm  that  "the  verdict  was 
against  the  overwhelming  weight  of  the  evi- 
dence." 

The  following  cases,  decided  since  this 
statute  was  enacted  in  1888,  wUl  be  found  in- 
structive: Hints  T.  Midi.  Oentral  B,  Co., 
132  Mich.  305, 93  N.  W.  634 ;  In  re  Mclntyre's 
Estate,  ^100  Mich.  117,  125  N.  W.  51;  Eronse 
V.  Det  United  By.,  186  Mich.  147, 131  N.  W. 
548 ;  Foster  t.  Bins.  202  Mich.  601,  168  N. 
W.420. 

While  I  think  the  special  question  should 
have  been  submitted  to  the  Jury,  in  view  of 
the  explicit  charge  of  the  court  quoted  by 
Mr.  Justice  MOOBB,  I  am  of  tbe  oi^nlon  tbat 
the  r^sal  to  submit  it  was  not  sndi  an  wror 
as  would  require  a  revwaaL 

Tbe  judgmmt  should  be  reversed,  and  a 
new  trial  granted. 

GIiABK,  J.,  eoncorred  with  SHARPER  T. 
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ZIMMERMAN  0t  aL  V.  PELDMAN  at  •!. 
(No.  63  Oct.  Tern.) 

(Supreme  Court  of  MicMsan.    Feb.  S,  1922.) 

1.  ApposI  and  arror  «=>895(I)— Oa  trial  de 
aovo  on  appeal  fron  deoraa,  eenrt  natt  In 
lovarntd  hy  reoord. 

An  qipoal  from  decree  being  a  beaTlng  de 
noTO,  tbe  Snpreme  Gonpt  moat  bo  covemed 

by  the  record. 

2.  Contracts  ^»99(3)— Fraad  mast  be  estab* 
llshed  by  convincing  evidence. 

One  seeking  rescission  of  a  contract  on 
tbe  gnnmd  of  fraud  mast  eatabliab  the  frand 
br  convincing  evidence. 

3.  Exohanga  of  property  9=:»8(4)  —  Evldeooe 
held  iaauffloleat  to  establish  fraad. 

In  a  suit  to  rescind  a  contract  for  an  ex- 
change of  realty  and  for  other  equitable  loM, 
evidence  Md  faisnflkdent  to  eatabliab  irand. 

Appeal  from  Clrcolt  Gonrt,  Wayne  Ooan- 
ty,  in  Chancery;  John  H.  Goll,  Judge: 

Suit  by  Fred  C  Zimmerman  and  another 
against  Samuel  Feldman  and  others.  From 
a  decree  dismiaslnfe  plaintiffs'  bills  and  ad- 
jttdging  def^dauts*  equittea  with  each  other, 
plalntiflb  aiveaL  AfBrmed. 

Argued  before  FBLLOWS,  C.  J.,  and 
STBERE.  MOOBE,  WIE»T.  STONE, 
OLABK.  BIRD,  and  SHARPE.  JJ. 

John  B.  Bood,  of  Detroit,  for  arodlanta. 

Maxwell  S.  Fiiedland,  of  Detroit,  for  ap- 
pellee Goldberg. 

Friedman  ft  Meyer^  of  Detnrtt*  for  appel- 
lees r^dman. 

Wurcer  ft  Wnrzer,  of  Detroit,  for  i^v^lea 
Hlne. 

MOOI^  J.  Tbe  plalBtlfra  are  brot3iers-tai- 
law.  On  Noranber  21, 1917,  defendant  Hlne 
entered  Into  a  written  contract  with  idaln- 
tUC  Wlrtfa  for  tbe  aale  to  him  of  a  large 
apartment  bouse  an  Hendrle  avenue  In  tbe 
city  of  Detroit  Tbe  omalderatlon  named 
In  the  contract  waa  983,000.  At  thla  time 
Ifr.  Wirtti  conveyed  to  Hr.  Hlne  certain 
landa  at  Mt  Olemena,  mch.,  wblcb  ctmvey- 
anoe  waa  receiTed  aa  a  payment  of  $1B,B00 
on  the  contract*  leaving  unpaid  thereon  f67,- 
GOO  which  waa  to  be  paid  at  the  rate  of  96O0( 
on  the  10th  of  each  calendar  numtb.  Tbe 
contract  was  a  long  one,  and  it  will  not  be 
necessary  to  recite  the  Other  proritfona  con* 
talned  therein. 

Mr.  Wlrth  immediately  Altered  into  poasea* 
sion  of  tbe  Hendrie  avenue  prtqierty.  It 
soon  developed  that  the  rentals  would  not 
pay  the  op^iaea  of  the  upke^  of  the  apart* 
mmt  bouse  and  meet  tbe  monthly  payments. 
Mr.  Zimmerman  came  to  the  rescue  of  Mr. 
Wlrth  and  advanced  upwards  of  a  thousand 
dollars,  mostly  to  pay  for  coal  which  was 
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bought  dnilng  Ote  winter  In  wUdi  coal  waa 
so  hard  to  get  Mr.  Zimmerman  and  Mr. 
Wlrth  were  both  agreed  fliat  Mr,  Wlrtb 
should  sell  or  exdiange  the  property  for 
stnnetblng  Mr.  Wlrth  could  handle. 

The  claim  la  that  BCr.  Mitchell  was  em- 
ployed for  that  purpoae.  Mr.  Feldman  was 
tbe  owner  of  a  much  smalln  apartment  on 
Canfleld  avenue.  He  had  ^ven  defendant 
Goldberg  an  option  to  sell  tbe  property  for 
925,000  net  to  Feldman;  all  above  that  anm 
received  for  the  propraiy  to  be  retained  by 
Mr.  Goldberg  as  bis  commisrion.  Mr.  Mitch- 
ell Interviewed  Mr.  Goidl>erg  for  tbe  pur- 
pose of  trying  to  effect  an  exchange  of  tbe 
prppertlea.  All  this  time  Mr.  Wlrth  waa 
otmflned  to  hla  house  as  tbe  result  of  an  ac- 
cident, and  It  la  claimed  that  Mr.  Zimmer- 
man actively  represented  Mr.  Wlrth  In  tbe 
negotiationa,  and  it  la  also  claimed  by  tba 
defendants  that  Mr.  Zimmerman  waa  fur- 
nished with  a  Uat  of  tbe  apartments  con- 
tained in  tbe  Canfltid  avraue  apartment,  and 
the  rentals  received  tiwretromi  and  that  ha 
visited  it  for  tbe  purpose  of  checking  up  the 
list  and  injecting  the  proi)erty.  This  claim 
is  not  admitted  by  Mr.  Zimmerman.  The 
result  of  the  n^tiatlons  was  Ibat  an  ex- 
change  of  the  properties  was  agreed  upon 
between  Wlrth  and  Goldberg,  April  8,  1918. 
whidt  agreonent  was  put  In  writing.  At  this 
time  a  note  for  $1,000  waa  given  to  Goldberg 
by  Wlrth  and  Zimmerman  which  Goldbe^ 
claims  waa  given  to  blm  because  some  cash 
payments  that  were  due  Mr.  Hlne  bad  not 
been  met  Tbe  fact  that  the  note  was  given 
is  admitted,  but  Wirtb  and  Zimmerman  do 
not  agree  with  Ooldb^  as  to  the  reason  for 
^Tlng  it 

April  18,  1910,  Feldman  mAde  a  contract 
wlHt  the  plalntlfb  for  the  Canfleld  avenua 
property,  in  wbldk  tbe  consideration  waa 
stated  to  be  ^OJSOOf  in  ^bltdi  otmtract  it  was 
recited  that  $15,600  was  paid  ax  that  date. 
It  is  claimed  by  tbe  def^ants  tfiat  this  re- 
cital was  put  In  at  tbe  request  of  tiie  plain- 
tiffs to  help  them  to  sell  the  int^rty.  The 
balance  of  the  couEdderatlon  was  to  be  jmid 
in  monthly  peymenta  of  $166  or  more.  On 
thla  day  or  tbe  day  before,  Wlrth  as- 
signed tbe  Hlnea  contract  to  Mr.  Goldbog. 
Mr.  Hlnes  never  conamted  to  or  recognized 
this  assignment.  Later  the  payments  were, 
not  made,  and  Mr.  nines  took  possession  ot 
the  Hendrle  apartmoit.  The  plaintiffs  im- 
m'e^ately  upon  tbe  making  of  the  contract 
mtered  Into  tbe  possession  of  the  C^fleld 
property.  In  January,  1919,  Mr.  Wlrth  had 
failed  to  make  all  the  montiily  payments  to 
Mr.  Feldman,  and  the  latter  on  February  6. 
1919,  Instituted  a  suit  before  one  of  the  cir- 
cuit court  commissioners  for  the  purpose  of 
getting  possesion  of  the  premises.  That 
case  found  its  way  to  this  court  and  is  re- 
ported in  208  Mich.  240,  175  N.  W.  277.  In 
that  case  the  appeal  taken  fnmi  the  circuit 
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court  conunlssloner  by  tbe  plaintiffs  In  tbe 
case  now  before  us  was  dismissed. 

On  February  11, 1919,  the  original  blU  now 
under  consideration  was  filed.  It  was 
averred  th^eln  that  a  fraud  had  be^  per- 
petrated, tn  that  the  Canfleld  property  had 
'  been  repres^ted  to  be  new  and  sound,  and 
that  the  amounts  received  as  rents  had  been 
overstated,  and  the  prayer  was  for  a  reecis- 
slon,  and  that  Goldberg  and  Feldman  might 
be  required  to  reimburse  the  plaintiffs  for  the 
amounts  paid  and  expended  by  them. 

July  19,  1920,  an  amendment  was  made  to 
the  original  bill  of  complaint  reciting  the 
proceedings  before  the  circuit  court  commis- 
sioner and  in  this  court,  and  prayed  for  an 
Injunction  and  other  relief. 

August  21,  1920,  A  second  amendment  to 
the  bill  of  complaint  was  filed,  and  counsel 
stated  on  the  oral  argument  that  the  relief 
now  asked  In  this  court  Is  as  follows: 

"And  because  of  tbe  wrongs  mentioned  In 
paragraph  13  of  tbe  amended  bill  of  complaint, 
and  in  Uie  original,  amended  and  supplemental 
bills  of  complaint,  the  plaintiffa  pray  for'  8 
decree  for  the  reconveyance  to  them  of  their 
cqui^  described  in  paragraphs  1,  2,  2a,  and  3 
of  tbe  originid  bill  of  complaiat;  the  repay- 
ment to  them  ot  the  moneys  they  were  in- 
duced to  part  with  by  reason  of  the  fraud;  a 
credit  on  tbe  parchase  price  of  the  property 
described  in  paragraph  6  of  the  original  bill  of 
complaint  to  the  extent  of  the  damages  -  suffer- 
ed by  these  plaintiffs  by  reason  of  tbe  several 
frauds  of  the  said  defendants;  and  all  the 
other  reliefs  prayed  for  in  any  paragraphs  of 
the  original^  amended  and  supplemental  bills  of 
complaint." 

Various  answers  were  filed  by  the  defend- 
ants In  which  they  denied  all  auctions  of 
fraud,  and  Mr.  Hlne  filed  an  answer  In  the 
nature  of  a  cross-bill  in  which  he  asked  for 
affirmative  relief,  The  defendants  averred 
that  the  parties  dealt  at  arm's  length  and 
that  the  Hendrle  property  was  not  worth 
more  than  the  debt  against  It  The  first 
part  of  the  decree,  entered  In  the  case  after 
a  hearing  in  open  court,  finds  that  the  charg- 
es of  fraud  made  in  the  various  hills  of 
complaint  are  not  sustained,  and  dismissed 
all  of  the  bills  ot  complaint  with  costs. 

The  second  part  of  the  decree  undertakes 
to  deal  with  the  equities  of  the  defendants 
.with  each  other.  The  plaintiffs  are  the  only 
ones  who  have  ai^ealed  from  the  decree. 

The  first  question  to  be  considered  is:  Are 
tbe  charges  of  fraud  sustained?  The  plain- 
tiffs called  Feldman  and  Goldberg  as  ad- 
verse witnesses.  Their  testimony  In  so  far 
as  it  was  material  tended  to  negative  the 
charges  of  fraud.  Mr.  Mitchell  and  Mr.  Zim- 
merman were  also  sworn  on  the  part  of  the 
plaintiffs.  Their  recollection  of  what  was 
said  and  done  did  not -seem  to  be  very  clear. 
They  were  In  conflict,  however,  In  relation 
to  one  material  thing.  Mr.  Mitchell  testified 
that  Mr.  Zimmerman  visited  the  Canfield 


avenue  property  while  the  negotiatlonB  were 
going  on.  We  quote: 

"I  do  not  know  whether  Mr.  WIrth  inveati- 
gated  the  Pennsylvania  property.  He  said  he 
might  go  over  in  a  machine  to  look  It  over,  but 
be  was  not  certain  whether  he  could  gat  there 

or  not. 

"Q.  Do  you  know  ttnau  ^at  he  toM  yon  that 
he  went  out  and  Investigated  ttia  property? 
A.  Tes,  air;  they  went  ont  togetiher.  Hr. 
Zimmerman  told  me  he  had  aome  interest  in 
tlie  Seaman  Court  apartments,  that  he  was 
looking  after  the  rents  or  some  collection,  and 
they  put  up  some  money  at  one  time  or  an- 
other, and  he  wanted  to  get  his  money  back.** 

This  «u  denied  by  Mr.  Zimmerman  and 
Mr.  WlrttL  The  testimony  was  In  oonfllct  as 
to  what  was  said  and  done.  We  quote  sosw 
of  Mr.  Zimmerman's  testlmmr: 

"Mr.  Blitcfaell  came  in  to  see  me  several  times 
before  this  deal  was  eonsummated  or  anything 
done.  •  •  •  1  bad  so  Interest  pecoaiaiy  In 
this  matter  hut  to  protect  my  brother-in-law 
Mr.  Wirth.  *  *  *  They  said  that  If  the 
exchange  was  made  they  woidd  expect  me  to 
sign  the  papers,  during  the  conversation  that 
came  op.  Mr.  Wirth  made  all  tbe  arrange- 
ments. *  •  *  Mr.  Mitchell  told  me  Gold- 
berg had  an  interest  to  sell  and  wanted  to  sell 
tliis  property  and  make  an  exchange  here.  I 
don't  know  at  that  time  that  there  was  any 
statement  of  tbe  Interest  that  Goldberg  elidm- 
ed.  I  don't  know  ot  any  Information  received 
as  to  Goldberg's  interest  at  thst  meeting.  I 
left  that  entirely  with  Mr.  Mitchell  and  Mr. 
Wirth.  I  was  busy  and  didn't  pay  any  atten- 
tion to  it.  Mr.  Mitchell  did  not  state  to  me 
that  I  know  of.  •  •  • 

"I  didn't  know  that  Mr.  Feldman  was  in  the 
deal  at  that  time.  I  first  learned  that  tbe 
night  the  contract  waa  brought  to  me  to  sign. 
There  was  aome  qneation  as  to  his  interest, 
but  I  don't  Imow  that  I  ever  knew  what  it  was. 
There  waa  a  memoranda  tiiere  produced  during 
the  talk  staowlnf  tbe  rent  of  the  property. 

"Cross-Biamlnatlon. 
"By  Mr.  Wnrser: 

"Q.  8o  far  as  yen  personally  are  concerned, 
you  dcm't  claim  any  Interest  in  the  Seaman 

Court  property  sold  by  Mr.  EBne  to  Mr.  Wirth? 
A.  I  had  from  twelve  to  sixteen  hundred  dol- 
lars in  that  property  which  I  had  virtually 
abandoned.  Also  I  had  to  buy  coal  and  beat 
the  building  on  the  Seaman  Court  property  and 
I  virtually  call  that  off.  I  claim  no  lien  on  tbe 
property  in  any  way.  No  lien  nor  title,  and  I 
claim  no  proprietary  interest,  except  what  my 
brother-in-law  bad.  It  is  bis,  not  mine.  Per- 
sonally, I  have  no  interest  except  ttiat  money 
that  I  have  advanced  to  Mr.  Wirth,  and  tliat 
I  say,  is  gone:  •  •  * 

"1  don't  remember  the  time  that  I  firit 
learned  that  Goldberg  had  soma  proi>erty  to 
exchange  tor  the  Seaman  Goart  apartment 
I  don't  know  how  long  it  was  before  Qie  pre- 
liminary agreement  was  drawn  up.  I  was  not 
consulted.  I  knew  there  was  something  pend- 
ing. I  never  went  out  and  looked  after  it. 
*  *  *  I  did  not  go  up  to  Inspect  the  Penn- 
sylvania and  Canfield  avenue  property  nor 
make  a  statement  to  Uiat  effect  to  Mr.  Mitchell. 
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Hr.  Wirtb  gK79  me  no  biatraetloiii  to  look 
after  that  tranaactloii  for  him.  I  boHere  that 
Mr.  Vrirth  was  at  home  In  bed  at  tUs  time  doe 
to  an  aatomolnle  acddent.  It  ««a  along 
about  the  Stb  to  18tb  of  AprU. 

"Q.  Wlrth  waa  not  able  to  go  out  and  look 
at  this  property?  A.  I  didn't  look  it  over. 
The  first  time  I  saw  It  was  three  months  after- 
wards, and  I  will,  swear  I  never  stated  to  Mr. 
Mitchell  that  I  inspected  the  properly  and 
found  it  all  right,  or  that  I  waa  aatiafted  to  go 
ahead  with  the  daaL** 

We  quote  acone  of  fitc.  Wlrtb'a  testimony  j 

"Q.  Yon  did .  not  meet  Mr.  Feldman  nntU 
some  time  after  the  deal  vus  finally  dosed 
up?   A.  It  was  quite  a  while  after. 

"Q.  And  yoD  had  no  talk  with  him  btfore 
making  the  deal?  A.  No, 

"Q.  Ton  had  Mr.  Zimmerman  look  after  the 
deal  for  yon?   A.  Yea.  tir. 

YoQ  were  aatiafied  with  anything  he  did 
In  the  matter?  A.  Yes,  rir:  of  eonrse,  I  eoald 
not  get  oat. 

"Q.  He  consQlted  with  yon  before  the  pa- 
pers were  executed?  A.  Yes,  sir. 

"Q.  You  were  crippled  at  the  time  Exhibit 
2  was  sisued?  A.  Mo,  I  was  down  in  bed. 

"Q.  Did  you  talk  vritb  Mr.  SSimmerman  about 
afgning  it  before  it  was  aigned?  A.  I  don't 
think  it.  It  vns  hnni^t  to  me  and  I  looked 
it  over  and  aigoed  it.  I  think  Mr.  Mitchell 
brought  it  over. 

"Q.  You  are  sure  you  did  not  have  any  talk 
with  Mr.  Zimmerman  before  you  signed  it?  A. 
No,  I  may  bave. 

"Q.  You  dittcuased  the  deal  generally  wiCb 
htm?  You  told  him  you  were  going  to  get 
this  apartment  on  Oanfirid  and  Pennsylrania 
aTenuea,  subject  to  an  Indebtednesa  of  ^25,000, 
for  your  equity  In  the  apartment  <m  Hendrie 
avenue?   A.  Yes,  sir. 

"Q.  And  you  told  him  where  this  Ganfleld 
and  Pennsylvania  avenue  proper^  was,  and 
told  him  to  look  at  it?   A.  I  did,  yes. 

"Q.  You  did  not  see  it  yourself?  A.  No. 

"Q.  Did  Mr.  Zimmerman  report  back  to  you 
about  his  visita  to  the  place?  A.  No,  I  saw 
him  two  months  later,  and  he  aaid  he  had  not 
seen  it.  till  later. 

"Q.  Ton  asked  Mr.  Zimmerman  to  take  a 
look  at  it  before  you  signed  this  paper?  A. 
Yes,  sir. 

"Q.  You  don't  mean  to  say  you  signed  this 
paper  before  you  got  a  report  back  from  Mr. 
jOmmerman?    A.  No,  I  don't  think  I  did. 

"Q.  He  must  have  given  you  a  report  as 
to  the  condition  of  that  property,  and  It  was 
after  you  got  the  report  from  Zimmerman 
that  you  signed  this  paper?   A.  Yes,  sir. 

"Q.  This  land  contract,  Exhibit  4,  was  also 
brought  to  your  bouse  for  your  signatnre? 
A.  Yes.  sir. 

"Q.  YoQ  intrusted  to  Mr.  Zimmerman  the 
collection  of  the  rents,  and  he  told  yon  Mrs. 
Belcher  was  doing  it  for  yon?   A.  Yes,  air. 

"Q.  And  I  presume  that  Mr.  Zimmerman  re- 
ported to  you  in  May  the  statement  from  Mrs. 
Beleber  about  the  ^screpaney  in  the  rent  and 
told  you  about  the  defective  condition  of  the 
premises  as  soon  as  he  learned  about  it?  A. 
Tea,  air. 

"Q.  Be  told  yon  what  the  grocer  said  abost 
the  roof  and  sewer?   A.  Yea,  air. 
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**Q.  How  soon  after  yon  got  tiia  property 
did  yon  know  that?  A.  About  a  montii  after. 

"Q.  You  did  not  get  yonr  first  month's  rent 
directly  until  about  the  middle  of  May,  and 
tben  knew  there  was  trouble  with  the  roof  and 
sewer?   A.  Yes,  sir. 

"Q.  You  knew  that  before  the  first  payment 
waa  made  to  Mr.  Feldman,  May  81,  19187 '  A. 
I  don't  believe  I  did. 

**Q.  It  was  not  more  than  a  month  after  you 
bought  the  property  tbat  yon  knew  it  was 
not  in  good  condition?  A.  No. 

"Q.  As  soon  as  he  found  oat  what  the  condi- 
tion of  the  proi>erty  waa,  Mr.  23nimerman 
cussed  it  with  yon  and  yon  knew  T^gbt  along? 
A.  Yes,  air.  •  •  • 

"Q.  You  were  willing  to  leave  the  whole 
matter  to  him  anyway.  A.  I  could  not  do  any- 
thing. 

"Q.  He  also  told  you  he  was  getting  a  reduc- 
tion tai  the  paymento  from  fl66  to  fl6Q,  and 
yon  knew  at  tiiat  time  that  the  property  was 
not  in  good  shape,  and  that  waa  one  of  tlie 
reasons  he  got  Feldman  to  reduce  the  pay< 
meuts,  because  it  cost  so  much  money  for  re- 
pairs, and  the  rents  were  not  biinginc  in 
enough?    A.  Yes,  sir.   ♦   ♦  • 

"Q.  You  also  knew  about  the  way  the  noto 
was  taken  care  of  that  was  given  to  Gold- 
berg?  A.  Yes,  sir. 

"Q.  Tbnt  or  four  mcmtbs  after  the  noto  was 
giren  you  settled  with  Goldberg  on  It  and 
knew  then  that  the  rent  had  been  ndsrepre- 
sented  and  ti^t  the  property  was  not  In  good 
condition,  as  represented?   A.  Yes,  air. 

"Q.  It  did  not  make  any  difference  to  you, 
when  you  bougfat,  and  you  were  getting  a 
land  contract  from  Goldberg,  or  from  Feldman, 
so  long  as  there  was  $26jOOO  against  it  and 
you  didn't  have  to  make  payments  more  than 
«166  per  month.  Is  tbat  not  right?  A.  Yes, 
sir. 

"Q.  The  fact  that  Feldman  was  not  getting 
anytiiing  out  of  the  deal,  and  Goldberg  was 
getting  the  Hendrie  avenue  property,  did  not 
cut  any  figure  aa  far  as  yov  were  ooneemed? 

A.  No. 

"Q.  Yon  did  not  diseover  that  until  after  you 
had  filed  the  Ull  of  complaint  In  this  caoseT  A. 
No. 

"Q.  If  th9  pnvwty  bad  been  in  good  condi- 
tion and  the  rent  had  been  as  represented,  you 
would  have  liad  no  cause  for  comidaint,  and 
those  are  the  only  two  complaints  you  have 
got:  First,  the  condition  of  the  property,  and, 
second,  the  rents  were  not  as  represented?  A. 
Yes,  sir. 

"You  kept  making  your  payments  to  Feld- 
man ri^t  along  after  yon  knew  all  these 
things?  A.  Yea,  sir." 

[1]  The  chancellor  bad  tbe  great  advan- 
tage of  seeing  and  hearing  the  witnesses. 
This,  of  course,  la  a  hearing  de  novo,  and  we 
must  be  gov^ned  by  the  record.  It  has, 
however,  been  said: 

"There  are  many  aids  possessed  by  the  judge 
who  hears  the  oral  testimony  in  deciding  who 
of  the  witnesses  are  truthful  that  do  not  get 
upon  the  printed  pages."  Donaldson  v.  Don- 
aldson, 184  Bflch.  2&1,  86  N.  W.  449. 

[2]  The  testimony  offered  on  tbe  part  of 
the  defOdants  wag  to  the  eflCect  that  no  mlft- 
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representatloDs  wwe  made,  that  Mr.  Zim- 
merman examined  the  Ganfl^d  avenne  prop- 
«ty,  and  tiiat  botb  plaintiffs  were  anxioas 
to  make  the  exchange.  When  one  bases  his 
claim  for  relief  upon  the  ground  of  fraud,  it 
becomes  his  duty  to  establish  the  fraud  by 
evidence  that  la  convincing  that  the  fraud 
was  perpetrated.  Feaslee  r.  Collier,  83  Mich. 
549,  47  N.  W.  353;  Zucker  t.  Karpeles,  88 
Mich.  41S.  60  N.  W.  373;  Bly  r.  Brady,  113 
BUcb.  176.  71  N.  W.  521;  Raymond  t.  Hc- 
Eenna,  147  Mich.  36,  110  N.  W.  121;  Island 
Mill  Lumber  Ca  v.  Caty  of  Alpena,  176  Mich. 
576,  142  N.  W.  770;  Etonnelly  v.  Lyons,  173 
HldL  615,  139  N.  W.  246;  AppenzeUer  t. 
AppenzeUer.  177  Mleb.  303,  143  N.  W.  70; 
Weir  r.  Union  Trust  Ca,,188  Mich.  461,  164 
N.  W.  357. 

[3]  We  think  the  plaintiffs  have  not  met 
the  burden  that  the  law  puts  upon  them  in 
order  to  establish  the  fraud.  Having  reached 
Uiis  conclusion  and  as  no  one  but  the  plain- 
tiffs has  appealed,  it  is  unnecessary  to  dis- 
cuss the  other  questions. 

The  decree  Is  affirmed*  wltb  costs  to  the 
appellees. 


8ICHTERMAN  v.  KENT  STORAGE  CO. 
«t  al.   (No.  40.) 

(Supreme  Court  of  Michigan.    Feb.  8,  1022.) 

1.  Master  and  servant  «s»37l— Compettsable 

injury  deflned. 
Under  the  requirement  of  the  Workmen's 
Compensation  Act  that  compensation  shall  be 
paid  only  when  the  accident  arises  out  of  and 
in  the  course  of  the  employment,  compensation 
is  to  be  awarded  when  the  accident  occurs  in 
the  serrice  of  the  master  and  by  reason 
thereof. 

2.  Master  and  servaat  «s»37S(l)— Injiry  te 
salesman  alilny  fellow  traveler  held  net  oon- 
peasabls  as  aooldeat  "artslso  oil  vt  enploy- 
■est." 

Where  a  traveling  salesman  covering  bU 
territory  by  aatomobile  left  his  car  while  on 
the  highway  for  the  purpose  of  offering  as- 
sistance to  another  traveler,  and  was  struck 
by  another  automobile,  the  accident  did  not 
arise  out  of  the  employment  within  the  Work- 
men's Compensation  Act. 

[Ed.  Note.— For  other  defioitions,  see  Words 
and  Phrases,  First  ud  Second  Series,  Coarse 
of  Employment.] 

Certiorari  to  Industrial  Acddent  Board. 

Proceeding  under  the  Workmen's  Compen- 
uation  Act  (Pub.  Acts,  Extra  Sess.  1912,  Na 
10)  by  Gertrude  Slchterman  for  compensa- 
tion for  the  death  of  her  husband,  Harry 
Si(^ternian,  o^wsed  by  the  Kent  Storage 
Company,  employer,  and  the  Michigan  Em- 
ployers' Casualty  Company,  insurer.  Com- 
pensation was  awarded  by  the  Industrial  Ac- 


cident Board,  and  defenduits  bring  certio- 
rari. Award  vacated. 

Harry  Slchtormau  was  a  trav^Unc  sales- 
man In  the  employ  of  defendant  Kent  Stor- 
age Company.  His  territory  which  he  cov- 
ered once  a  week,  surrounded  Grand  Rapids, 
where  he  lived  and  where  defendant's  place 
of  business  was  located.  He  made  his  ter- 
ritory by  automobile,  leaving  Grand  Raidda 
in  the  morning  and  returning  at  night.  Ei- 
ther at  nl^t  or  the  following  morning  be 
turned  in  his  orders  to  the  company.  On 
November  10,  1920,  he  made  bis  nsual  trly 
for  that  day  winding  up  at  Freeport,  Tbe 
usually  traveled  road  from  that  town  to 
Grand  Rapids  la  known  as  the  "Cascade 
Road"  and  was  the  one  takm  by  Mr.  Sicb- 
termau.  About  two  miles  from  Grand  Rap- 
ids, and  after  it  had  grown  dark,  he  came 
across  a  peddler,  with  bis  wagon  at  the  side 
of  the  road.  The  peddler's  wagon  had  been 
struck  by  an  automobile  about  an  hour  be- 
fore. Mr.  Biditerman  drove  bis  car  about 
25  feet  beyond  where  tbe  peddler  was,  get- 
ting It  to  the  side  of  the  road  and  stopped, 
got  out  of  the  machine,  and  walked  back  la 
the  road  to  where  tbe  peddler  was,  and  had 
Just  asked  him  if  there  was  anything  he 
could  do  for  him,  when  be  was  struck  by  an 
automobile  and  so  seriously  Injured  t3iat  he 
shortly  after  died,  leaving  a  widow,  the 
plaintiff,  and  a  son  Robert,  only  four  years 
<dd.  ^0  defense  to  the  claim  for  compen- 
sation is  that  tbe  accident  did  not  arise  out 
of  and  was  not  received  in  the  course  of  de- 
cedent's ea^lortoeat. 

Argued  before  FELLOWS,  G.  J.,  and 
WIEST,  STONE,  CLARK,  BIRD,  SHARPS. 
MOORE,  and  STEERE,  JJ. 

Brown  ft  Kelley,  of  Landng,  for  appel- 
lants. 

Martin  H.  Garmody.     Grand  Baplds,  tot 

appdlee. 

FELLOWS,  a  J.  (after  stating  the  facts 
as  above).  [1]  ^bts  state,  like  many  of  our 
sister  states,  has  followed  the  EngUdi  act 
in  providing  that  compensation  shall  be  paid 
in  industrial  acdd^ta  where  the  accident 
arises  out  of  and  in  the  course  of  the  em- 
ployment Tbe  English  courts  and  the  courts 
of  this  country  with  uniformity  have  agreed 
that  botb  requirements  must  be  met  to  Justi- 
fy an  award.  Both  requirements  are  In^ca- 
tlve  of  the  underlying  thought  that  compensa- 
tion is  to  be  awarded  when  and  where  the 
accident  occurs  In  the  service  of  the  master 
and  by  reason  thereof. 

[2]  In  an  exhaustive  note  found  in  L.  R. 
A.  1916A,  23,  following  our  case  of  Rayner  v. 
Sllgh  Furniture  Co.,  180  Mich.  168,  146  N- 
W.  665,  Ann.  Cas.  1916A.  388,  the  subject  of 
Workmen's  Compensation  Acts  Is  fully  treat- 
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ed.  At  pose  41  of  La  A.  1016A,  the  editori- 
al vrlt^  iajB  down  tbe  general  principle: 

"It  maj  be  stated  sen^raBy  that  the  phrase 
'out  of  ud  in  the  course  of  the  employment' 
embraces  only  those  accidents  which  happen 
to  a  servant  while  he  is  engaged  in  the  dis- 
diarge  of  some  function  or  daty  which  be  is  an- 
thorlxed  to  undertake,  and  which  1b  calculated 
to  further,  dfreeOy,  or  indirectly,  the  master's 
bwdneas.** 

The  courts  recognize  the  general  piindplea 
which  control,  bnt  encounter  many  diffical- 
tlee  in  their  application  In  determining 
whether  tbe  conditions  Justifying  compensa- 
tion have  been  met.  In  considering  the  case 
before  ns  we  shall  first  consider  the  autborl- 
tlea  from  other  jnrisdlctionB,  reserving  the 
consideration  of  our  own  cases  until  the  last. 

The  case  of  Boblnson  v.  State,  93  Conn.  49, 
101  Atl.  491,  supports  plaintlfTs  contention. 
The  conrt,  however,  cites  no  authorities  to 
sustain  its  ccmcluslon,  and  indulges  in  no  rea- 
soning in  support  of  Its  holding.  The  Eng-> 
llsh  case  of  Corlett  v.  Lancashire  &  York- 
shire By.  Co.,  120  li.  T.  236,  and  the  opinion 
of  tbe  Court  of  Appeals  of  Indiana,  In  re 
Raynes,  66  Ind.  App.  321.  US  N.  E.  387,  also 
liave  that  tmdency,  although  the  English 
case  is  not  folly  in  accord  with  Warren  v. 
Bedims  Collieries  Co.,  W.  C.  &  Ins.  Cas. 
(1918)  172,  and  in  the  Indiana  case  the  em< 
ployfi  bad  gotten  out  of  the  tazlcab  in  which 
he  was  riding  to  allow  the  driver  to  get  some 
gasoline,  an  incident  of  the  trip. 

In  London  A  Edinburgh  Shipping  Co.  t. 
Brown,  42  So.  I*  R.  357,  Dtagovlch  v.  Iro- 
aools  Iron  Co..  269  111.  478,  109  N.  B.  999, 
and  General  Acddrat,  etc.,  Co.  v.  Brans 
CTex.  Glv.  App.)  201  8.  W.  709,  liability  was 
sustained  where  the  accident  occurred  in  at- 
tempting to  rescue  a  fellow  workman  from  a 
perilous  position,  the  Illinois  court  saying: 

*^nder  these  authorities  it  is  dear  that  It  is 
the  doty  ef  an  employer  to  save  tbe  Hves  of 
his  onployees,  if  possible,  when  they  are  In 
danger  while  ia  bis  employment,  and  therefore 
it  Is  the  dntj  of  a  workman  in  hts  employ, 
when  occasion  presents  itself,  to  do  what  he 
can  to  save  the  lives  of  his  fellow  employees 
when  all  are  at  the  time  working  in  tbe  line 
of  tbeir  employment.  Any  other  mie  of  law 
would  be  not  only  Inhuman  but  unreasonable 
and  uneconomical,  and  would,  in  the  end,  re- 
sult in  flnandil  lose  to  employers  on  account 
«tf  Injniies  to  tbdr  employees.  From  every 
pdnt  <tf  view  it  was  tbe  duty  4rf  the  deceased, 
as  a  fellow  employee,  in  the  line  of  his  dnfy  to 
his  employer,  to  attempt  to  save  the  life  of  his 
fellow  employee  under  the  circumstances  here 
shown.** 

Tbe  Texas  court,  treating  the  question  as 
a  new  <me  to  that  Juriadlctlon,  said: 

'TTbe  question  has  not  been  passed  upon  by 
any  appellate  court  of  this  state,  yo  far  as  we 
are  aware,  and  in  cases  in  which  Ae  question 
arose  in  other  states  the  dedsioDS  of  the  courts 
an  at  soma  variance.   In  some  of  them  it 


was  held  that  a  workman,  who  goes  to  tiie  res- 
cue of  his  master  or  of  another  workman,  and 
is  thereby  injured,  Is  not  entitled  to  compen- 
sation. But  courts' of  recognized  ability  have, 
on  tbe  contrary,  held  that  it  is  the  duty  of  a 
workman,  when  the  necessity  arises,  to  do 
what  he  can  to  save  the  life  of  his  fellow  em- 
ployees, when  they  are  at  the  time  working  In 
the  Une  or  course  of  tbeir  employment.** 

The  Court  of  A^eala  of  New  Toric  went 
a  step  farther,  and  In  Waters  v.  Taylor  Co., 
21fi  N.  Y.  248. 112  N.  B.  727.  L.  B.  A.  lfil7A, 
347,  held  that  there  was  Uabillty  under  the 
New  York  act  whae  on  eiiq;iIoy£  wut  to  the 
rescue  of  an  emi^oyft  of  another  contractor 
engaged  In  a  comnum  enterprise,  and  bcdfl 
that  liability  was  not  defeated  thongh  Wa- 
ters was  "technically''  working  for  anothar 
employer.  But  In  concluding  tiw  i^dnlon,  It 
was  said: 

"Of  course  what  we  thus  say  Is  to  be  read  In 
the  light  of  the  facts  presented  on  this  appeaL 
There  is  no  trouble  in  outlining  a  case  where 
an  employee,  even  with  the  laudable  purpose 
of  hdping  another,  might  go  so  far  from  Us 
empli^ment.  and  become  so  thorontfdy  dis- 
connected fntm  the  service  of  his  employer 
that  it  would  be  entirely  unreasonable  to  say 
that  injuries  suffered  by  him  arose  out  of 
and  in  tbe  course  of  his  employment.  It  is 
BufiQdent  to  say  that  we  do  not  regard  tbe  caae 
now  presented  to  ns  as  being  audi  an  «De  as 
we  have  suggested.** 

That  the  New  York  court  had  gone  further 
in  tb»  Watws  Case  than  other  courts  had 
gtme  was  reoogidsed  by  that  court  in  Matter 
of  Di  Salvlo  T.  Menlban  Go^  225  N.  Y.  123, 
121  N.  B.  76S.  where,  after  reviewing  cases 
from  oOier  JurisdlctlMis,  it  said,  refdrring  to 
the  Waters  Case: 

"And  this  court  perhaps  went  farther  than 
any  of  these  cases  in  extending  tbe  beneflta  of 
a  compensation  act." 

In  the  Dl  SalTio  Case  the  workman  wUhed 

to  say  good-by  to  a  fellow  workman  before  he 
went  to  the  front.  In  doing  so  he  crossed 
the  room  and  there  received  the  Injuries  for 
which  compensation  was  asked.  Both  New 
York  cases  were  written  by  Justice  Hiscock. 
In  the  Di  Salvlo  Case  he  said,  speaking  for 
the  court  after  considering  the  Waters  Case 
and  cases  from  other  jurisdictions: 

"In  each  of  these  cases  an  award  was  sns- 
tained  because  the  court  was  able  fairly  to  say 
that  between  the  work  for  which  the  em[doyee 
was  engaged  and  the  disputed  act  which  led  to 
the  accident  there  was  dtber  naturally  or  as 
tbe  reanlt  of  stHae  act  of  tiit  employer  or  ot 
custom  a  real  relationship  which  hroni^t  the 
acddent  within  the  range  of  employment,  and, 
therefore,  it  could  he  said  to  have  arisen  out 
of  and  in  the  course  of  the  employment. 

"But  in  tbe  present  case  we  search  in  vain 
for  any  such  feature  or  relationship.  There 
was  no  connection  between  the  employment  for 
which  claimant  was  engaged,  of  marking  soles, 
and  his  trip  across  the  shop  to  say  good-bj  to 
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ft  fellow  employee.  TbU  act  did  not  enabU  him 
either  directly  or  indirectly,  in  any  tansible 
sense,  the  better  to  perform  his  work,  diti- 
diarge  hie  duties  or  carry  forward  the  inter- 
ests of  his  employer.  It  was  not  a  natural  in- 
cident to  the  work  for  which  be  was  hired. 
It  did  not  grow  out  of  any  emergency  where 
he  was  justified  in  taking  an  unusual  step  to 
protect  his  employer's  interests.  It  was  simply 
and  solely  the  expression  of  a  private  desire 
and  the  conaummaUon  of  a  personal  purpose. 
However  natural  and  even  commend&ble  his  act 
may  have  been  it  was  neither  bene6cial  to  his 
emtdoyer  nor  to  himsdf  in  tba  way  of  complet- 
ing  and  performing  Ua  work." 

An  English  case  frequently  cited  both  by 
the  courts  of  England  and  of  this  country  Is 
Beed  v.  Great  Western  Ry.  Co.,  99  L.  T.  781 
(also  found  reported  in  78  L.  J.  31),  decided 
by  the  House  of  Lords  in  1908.  The  work- 
man, an  engineer,  left  his  engine  when  it  was 
standing  at  rest  to  get  a  book  from  a  fellow 
employ^,  and  was  injured  so  seriously  that 
be  died.  It  was  held  that  the  accident  did 
not  arise  oat  ot  and  in  the  couraei  of  the  em- 
ploymml 

In  Smith  T.  Lancashire  &  Torkahtre  Ry., 
79  L.  T.  633,  a  ticket  collector  collected  tiie 
tickets  from  a  certain  train,  but  had  not 
Ctonideted  his  day's  wo^  He  got  on  the 
footboard  to  speak  to  a  ghrl  he  Imew,  and 
was  Injured.  It  was  held  that  the  acddesit 
^d  not  arise  ont  <a  the  emplt^ment. 

In  Hurray  t.  Allen  Bros.  &  Co.,  W.  O.  ft 
Ins.  Oas.  (1918)  193,  the  nnploye  was  Injured 
while  watching  laborers  at  work  repairing  a 
vessel.  He  was  returning  by  the  shortest 
way  to  his  place  of  employment.  It  was  held 
that  the  acddent  did  not  arise  out  of  the  em- 
plf^ment. 

The  Supreme  Court  of  lUinola  in  Fair- 
banks Co.  V.  Industrial  Com..  285  111.  11,  120 
N.  E.  457,  has  this  to  say: 

"The  Workmen's  Compensation  Act  la  de- 
signed to  protect  workmen  and  compensate 
them  for  injuries  received  while  performing 
any  daty  necessary  to  he  performed  in  the 
conrse  of  their  employment  or  inddeut  to  it. 
It  waa  not  intended  by  this  act  that  the  employ- 
er who  comes  witbfai  the  prorisions  of  the  act 
shall  be  the  insurer  of  the  safety  of  his  em- 
ployee at  all  times  during  the  period  of  the  em- 
ployment. The  employer  is  liable  for  compen- 
sation only  for  an  injury  which  occurs  to  the 
employee  while  performing  some  act  for  the 
employer  in  the  cfnirse  of  his  empktyment  or 
incident  to  it.  •   •  • 

"An  injury  occnrs  In  the  course  of  the  em- 
ployment, within  the  meaning  of  the  Work- 
men's Compensation  Act  when  ft  occnrs  with* 
in  the  period  of  the  employment  at  a  place 
where  the  employee  may  reasonably  be  and 
while  he  is  reasonably  fulfilling  the  duties  of 
his  employment  or  ia  engaged  in  doing  some- 
thing Incidental  to  IL" 

In  OToole's  Case,  229  Mass.  160.  118  N. 
B.  303.  the  decedent,  a  city  employ^,  was 
engaged  in  spreading  cracked  Btmte  on  the 


roads.  A  steam  roller  was  used  by  the  <dty 
in  the  work.  Deceased  went  upon  the  roller 
at  the  Invitation  of  the  engineer  for  personal 
conversation.  While  there  he  was  Injured. 
In  denying  liability,  the  court  said: 

"There  are  cases  which  hold  that  an  employee 
is  protected  by  the  Workmen's  Compensation 
Act,  although  not  at  the  time  actually  engaged 
in  the  work  for  which  he  waa  hired.  If  the 
employee  is  injured  in  going  to  or  returning 
from  Us  work  upon  the  master*a  premises;  or 
on  premises  available  for  the  purpose,  or  if 
during  intervals  of  leisure  wUch  occur  in  the 
course  of  his  employment  be  is  injured,  he  may 
still  be  within  the  scope  of  his  employment  and 
entitled  to  the  benefits  of  the  act.  Sandine's 
Case.  218  Mass.  1.  Blovelt  v.  Sawyer.  8  W. 
C.  C.  16.  But  the  prindple  of  these  cases  Is 
not  ai^llcabla  where  the  servant  leaves  the 
sphere  of  Us  Maplorment  for  traw  purpose 
of  Us  own  entlrdy  disconnected  witii  and  not 
in  any  way  Inddentol  to  the  employment" 

The  same  court  In  McNlcol's  Oase.  215 
Mass.  497.  102  N.  B.  697,  48  Zi.  R.  A.  1916A. 
306,  had  this  to  say: 

"It  is  sufficient  to  say  that  an  Injury  is  re- 
ceived *in  the  course  of  the  employment  when 
it  comes  while  the  workman  is  doing  the  duty 
which  he  is  employed  to  perform.  It  'arises 
out  or  the  employment,  when  Uiere  is  apparent 
to  the  rational  mind,  upon  consideration  of  all 
the  drcumatances,  a  causal  connection  between 
the  eonditioni  under  which  the  work  is  requir- 
ed to  be  performed  and  the  resulting  injury. 
Under  this  test.  If  the  Injury  can  be  seen  to 
have  followed  as  a  natural  incident  of  the  work 
and  to  have  been  contemplated  by  a  reasona- 
ble person  familiar  with  the  whole  situation  as 
a  result  of  the  exposure  occasioned  by  the 
nature  of  the  employment,  then  it  arises  'out 
or  the  employment.  But  it  excludes  on  injury, 
which  cannot  fairly  be  traced  to  the  employ- 
ment as  a  contributing  proxlniate  cause  and 
which  comes  from  a  hazard  to  whIcSi  the  work- 
man would  have  been  equally  exposed  apart 
from  the  employment.  The  caoaative  danger 
must  be  peculiar  to  the  work  and  not  common 
to  the  neighborhood.  It  must  be  incidental  to 
the  character  of  the  business  and  not  inde- 
pendent of  the  relation  of  master  and  servant. 
It  need  not  have  been  foreseen  or  expected,  bat 
after  the  event  It  must  appear  to  have  had  its 
origin  in  a  risk  connected  with  the  employ- 
ment, and  to  have  flowed  from  that  source  as  a 
ratlimal  consequence." 

This  court  has  recognised  the  principle  of 
this  case,  as  we  shall  presently  see. 

Turning  now  to  our  own  cases,  we  find 
that  the  precise  state  of  facts  here  tuTtdved 
has  not  been  before  the  court;  although  we 
are  persuaded  that  our  former  opinions  aie 
by  analogy  controlling.  In  the  reomit  case  ot 
Sebo  V.  Ubby,  McNcU  ft  Uhby.  216  Mich. 
351, 186  N.  W.  702,  the  onployC  was  a  garden- 
&;  he  attempted  to  stop  a  runaway  team, 
which  wasjtaulittg  milk  consigned  to  the  em- 
ployer, anS  received  injuries  resulting  In  his 
death.  We  held  that  his  act  was  one  to 
prevent  loss  to  the  empli^er,  and  was  In  the 
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fortherance  of  tbe  employer's  business,  and 
sustained  liability.  But,  In  Spooner  r.  De- 
troit Saturday  Night  C!o.,  187  Mich.  125,  153 
X  W.  667,  L.  B.  A.  19ieA,  17,  wbere  tbe  va- 
ployfi  aa  a  fri^dly  act  took  persons  up  on 
an  elevator  be  was  not  employed  to  run,  and 
while  so  doing  was  Injured,  this  c4urt  held 
the  master  was  not  liable.  Mr.  Justice  Stone 
who  wrote  for  the  court  there  said: 

«At  the  time  of  tha  Injuy  we  tfatek  that  he 
waa  entaged  In  an  act  ontalde  of.  and  not  in 

the  course  of,  his  employment,  and  the  Injnriea 
he  received  and  which  caused  his  death  did  not 
arise  ont  of  and  in  the  course  of  his  employ- 
meat.  Tbe  elevator  shaft  waa  in  pitch  dark- 
ness, by  the  undisputed  evidence,  and  io  usiDK 
it  he  not  only  risked  hta  own  life,  bat  that  of 
the  men  he  took  upon  the  elevator  «4th  him. 
Bad  he  ranatoed  In  tbe  plaee  where  his  duties 
called  him  and  attended  to  those  duties,  he 
would  not  have  been  injured,  so  far  as  this 
record  shows.  Hie  material  ijueition  la  not 
what  he  bad  done  at  times,  for  his  own  con- 
venience or  otherwise,  while  in  the  employ  <rf 
Winn  A  Bammond  Company,  bnt  the  pertinent 
qneatlon  Is:  What  waa  he  employed  to  d9  upon 
this  night?  Manifeatly,  to  ran  and  care  for  the 
engine  and  dynamo.  This  Injury  occurred 
while  he  waa  away  from  his  work,  snd  whila 
he  was  a  voluntary  visitor  to  the  employee  of 
the  appellant,  and  the  act  waa  for  hla  own 
pleasure  or  satisfaction." 

He  then  considers  a  Vermont  case  (Miner 
V.  Telephone  Co.,  88  Vt.  811,  75  AtL  «68,  26 
L.  R.  A.  [N.  S.]  1195)  and  says: 

**We  think  ^e  case  readily  disUnguIahable 
from  the  Instant  ease.  In  fact  It  might  be  said 
the  plaintiff  there  was  In  the  performance  of 
and  carrying  on  tbe  very  work  for  which  he 
waa  employed,  to  wit:  He  was  assisting  his 
foreman,  who  undoubtedly  represented  the 
ouster.  In  the  instant  case  Spooner  was  ren- 
dexing  no  service  which  was  either  accepted  by 
or  known  to  his  superior,  bnt  was  engaged  in  a 
voluntary,  friendly  act  entirely  outside  the 
scope  of  his  employment  upon  the  night  in 
qneation." 

In  Ganuban  v.  Mallometer  Co.,  201  ICch. 
1S3, 107  N.  W.  9,  tbe  employ^  by  direction  of 
tbe  sblppliig  lietk.  ddiveared  a  beavy  cose  of 
books  to  tbe  home  of  one  of  the  stockholders. 
He  delivered  It  with  saf^  to  himself.  At 
tbe  request  of  the  maid,  and  promised  by 
cblvalrous  motives,  he  carried  the  books  up- 
atttirs.  This  extra  strain  produced  the  In- 
jnry.  After  considering  whether  the  delivery 
at  the  books  waa  latK>r  in  tbe  master's  serv- 
ice, Mr.  Jostloe  Stene,piypeaklng  for  the 
court,  said: 

"But  pasahig  these  qneatlons,  and  even  con- 
ceding that  la  renderinjET  Ihis  casual  service,  as 
directed,  to  a  stockholder  of  the  corporation 
during  the  noon  hour,  plaintiff  waa  in  the  usual 
course  of  his  emidoyment,  because  obeying  an 
order  emanating  from  the  manager  under  whom 
he  waa  employed,  his  own  testimony  show's  that 
he  had  executed  tha  order  as  given  and  fuUy 
performed  the  service  directed  before  the  acci- 
dent oeeurrsd.   Neither  the  nature  of  bia  em- 


ployment nor  tbe  special  order  given  him  by 
the  shipping  clerk  can  be  said  to  contemplate 
that  after  be  had  succeeded  in  delivering  this 
heavy  box,  weighing  140  pounda  and  contiUn- 
ing  100  books,  aa  he  estimated,  at  Mr.  Bnnt*a 
resIdHice,  he  would  then,  at  the  unreaaonable 
request  of  some  woman  whom  he  hated  to  re- 
fuse, undertake  to  carry  it  on  his  back  up  a 
windiDg  stairs  to  the  second  floor— an  undertak- 
ing on  which  he  Vouldn't  take  a  chance  even 
around  the  factory'  with  which  be  was  employ- 
ed. There  is  no  competent  evidence  in  tbe 
case  to  support  the  finding  that  an  injury  re- 
sulting frmn  such  an  undertaking  arose  out  of 
and  in  tbe  course  of  hla  employment." 

These  three  cases  we  think  clearly  show 
the  line  of  demarcation.  In  the  Sebo  Case 
the  act  was  one  in  the  master's  interest,  for 
his  benefit  and  In  furtherance  of  his  business 
and  liability  was  snstalned.  In  tbe  Spooner 
Case  tbe  act  was  a  friendly  act  to  a  Btran- 
ger,  not  In  fortberance  of  tlie  master's  busi- 
ness; In  1^  Camahan  Cas^  the  act  was  an 
act  of  chivalry,  not  In  furthraance  of  Ghe 
master's  business;  in  both  these  casea  the 
act  which  caused  the  Injnry  did  not  arise  out 
of  tbe  employment,  and  UablUt^  was  denied. 
That  this  court  has  constantly  kept  in  mind 
the  provision  of  tbe  statute  requiring  that 
tbe  accident  must  arise  out  <tf  tbe  onploy- 
ment  will  be  demonstrated  by  an  examina- 
tion of  our  own  authorities,  to  a  few  of 
which  we  shall  refer.  In  Clark  v.  Clark,  188 
Mich.  652,  155  N.  W.  507,  the  Claimant  was 
Injured  by  a  missile  thrown  by  a  party  at- 
tacking his  brother  for  whom  be  was  at 
work.  Mr.  Justice  Bird,  speaking  for  tbe 
court,  said: 

"It  may  have  been  commendable  in  him  to 
volunteer  to  assist  his  brother  against  such 
great  odds,  but  that  does  not  satisfactorily  an- 
swer tbe  question  what  connection  bis  acts 
had  with  his  employment  He  was  not  called 
upon  to  protect  his  master'a  property,  as  ob 
the  previoua  day.  He  was  not  asked  to  assist 
hla  master  in  the  fight  on  the  second  day.  Hla 
action  was  purely  a  voluntary  one,  and  it  seems 
to  us  no  different  tlian  as  though  he  had  dis- 
covered the  same  men  fighting  with  his  brother 
a  week  afterward  ten  blocks  away,  or  as  though 
claimant  had  observed  a  figbt  going  on  across 
the  street  and  had  gone  there  to  get  a  better 
view,  and  while  there  had  been  hit  by  a  flying 
minrfle  and  injured.  Had  daimant  remained 
at  his  work  he  would  not  have  been  injured. 
His  presence  at  the  i^ace  of  fighting  was  in 
pnrsnsnce  of  no  demand  of  his  emplo^ent" 

In  Marshall  v.  Baker-Yawter,  206  mch,  466. 
173  N.  W.  191,  the  plaintiff  was  foreman  of 
tbe  ccHupoalng  room,  and  was  shot  by  tbe  jan- 
itor. The  board  found  that  the  riiot  was 
fired  through  personal  spite,  and  denied  lis- 
Ullty.  We  affirmed  tbe  award  because  of  the 
finding  of  the  board  on  tbe  disputed  question 
of  fact,  but  recognized  the  doctrine  of  Mc- 
Nlcol's  Case,  supra. 

In  Tarpper  v.  Weston-Mott  Co.,  200  Mich. 
275,  16«  N.  W.  867,  L.  R.  A.  UOSB,  607,  we 
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held  that,  where  the  Injury  resulted  from 
"larking,"  as  our  English  brethren  term  It 
(Fitzgerald  ▼..Clarke  &  Son,  1  B.  W.  a  a 
197;  Federal  Bnbber  M£g.  Co.  t.  HaTOHc, 
162  Wis.  341.  ISa  N.  W.  143,  L.  B.  A.  19160, 
968),  there  could  be  no  recoveiy.  The  injury 
may  occur  when  the  ranployfi  la  at  work  for 
the  master,  and  be  produced  by  a  fellow 
workman,  but  It  does  not  arise  out  of  the  em- 
ployment, and  as  we  there  said: 

"That  the  injury  suffered  by  the  employee 
mast  arise  out  of  the  employment  as  well  as  in 
the  course  of  the  employment  is  well  lettled  by 
onr  own  decisions." 

The  following  cases  are  of  Interest:  Bayer 
V.  Bayer,  191  Mich.  423,  158  N.  W.  109 ;  BIs- 
chott  v.,  American  Car  &  Foundry  Co.,  190 
Mich.  229,  157  N.  W.  34;  Kennelly  v.  Salt  & 
Lumber  Co.,  190  Mich.  629,  157  N.  W.  878; 
Borck  V,  Simon  J.  Murphy  Co.,  205  Mich.  472, 
171  N.  W.  470;  Buvla  v.  Oscar  Daniels  Co., 
203  Mich.  73,  168  N.  W.  1009,  7  A.  L.  E.  1301; 
Guastelo  t.  Michigan  Central  B.  B.  Co.,  IM 
Mich.  882,  160  N.  W.  484,  L.  R.  A.  1917D,  69; 
Draper  t.  Begents  of  University,  195  Mich. 
449, 161  N.  W.  956 ;  Mltchlnson  T.  Day  Bros., 
6  B.  W.  C.  C.  191;  Davies  v.  Crown  Perfum- 
ery Co.,  Id.  649;  Collins  v.  ColUna,  2  Ir.  Kep. 
(1907)  104;  Altken  T.  FInlayson  Bousfleld  ft 
Co.,  Ltd.,  7  B.  W.  C.  C.  918;  State  v.  District 
Court,  141  Minn.  61,  169  N.  W.  275;  Erickson 
V.  St  Paul  City  By.  Co.,  141  Minn.  166,  169 
N.  W.  533;  State  t.  District  Court,  141  Minn. 
348,  170  N.  W.  218;  note  to  Spooner  Case,  9 

N.  a  a  647. 

This  unfortunate  accident  occurred  when 
the  deceased  was  performing  an  act  of  hu- 
manity mtirely  dissociated  from  the  master's 
work.  It  did  not  arise  out  of  the  ^ploy- 
ment 

TbB  award  most  be  vacated. 


PICKALO  et  al.  v.  MACK.   (No.  61.) 

(Snprene  Goart  of  Michigan.   Feb.  8,  1922.) 

I.  Landlord  and  tenast  «=94S— Lease  held  a 
"conveyaioe"  within  statute  prohlbltiig  Im' 
piled  eovenasts. 

A  lease,  whereby  the  owners  of  real  estate 
transferred  to  the  leasee  a  portion  of  their 
interest  in  the  real  estate  during  a  term  of 
years  less  than  their  own  for  a  valaable  and 
continniDg  consideration,  was  a  conveyance 
within  Comp.  Laws  1916,  S  11691,  providing 
iJiat  no  covenant  shall  be  implied  in  any  con- 
TCyance.  of  real  estate,  whether  it  contained 
spedal  covenants  or  not 

[Bd.  Note.— For  other  definitions,  sea  Wtwds 
and  Phrases,  First  and  Second  Series,  Gonv^- 
anes.] 


2.  Landlord  and  tenant  «=»I34(3)— Ceveaaat 
not  to  use  premises  for  unlawfsl  sale  of  hi- 
toxloatlng  Mqsors  sot  Implleil. 

Where  a  lease  of  premises  for  a  term  of 
years  to  he  occupied  for  bnslnees  purposes  and 
also  for  a  residence  contained  no  express  cove* 
nant  that  the  premises  woald  not  be  used  for 
the  unlawful  sale  of  intoxicating  liquor,  no  such 
covenant  would  be  implied,  especially  as  the 
lessor  had  a  remedy  for  sndi  nnlawfal  sales 
under  the  criminal  laws  or  by  resort  to  the 
chancery  coart  for  an  injunction,  under  Pub. 
Acts  1919,  No.  112,  providing  for  the  abate- 
ment of  liquor  nuisances. 

3.  Landlord  and  tenant  «s>l05— Breaoh  of  Im- 
plied covenant  not  to  nse  premises  for  »• 
lawful  purposes  held  not  groaad  of  forfeltareb 

Even  though  a  covenant  by  a  lessee  not 
to  Qse  the  premises  for  the  unlawful  sale  of 
intoxicating  liquor  could  be  implied,  a  dause 
in  the  lease  for  re-entry  In  case  any  rent  should 
be  due  and  unpaid  or  any  default  should  be 
made  in  any  of  the  covenants  therein  contained 
was  inapplicable  to  work  a  forfeiture  for  breach 
of  the  implied  covenant  In  summary  proceed- 
ings; there  being  no  provision  (or  forfeiture 
in  cas^  of  a  misuser  of  the  premises  for  unlaw- 
ful purposes. 

4.  Landlord  and  tenant  «=>I05— Statnte  as. 
thorlzlng  forfeiture  of  lease  for  sale  of  llqnor 
held  repealed. 

Comp.  Laws  191S,  |  7050,  which  was  part 
<d  an  act  providing  for  the  taxation  and  regula- 
tlmi  of  the  business  of  sdling,  etc.,  intozicat- 
tng  liquors,  and  which  provided  in  part  that  any 
sale  or  gift  by  a  lessee  resulting  in  damages 
should  at  the  option  of  the  lessor  work  a  for- 
feiture, etc.,  was  superseded  and  negatived  by 
the  constitutional  amendment  of  1916  (article 
16)  and  Pub.  Acta  1917,  No.  888,  expressly  re- 
pealing all  acts  or  puts  of  acts  in  conflict 
with  it 

Error  to  Circuit  Court,  Wayne  Ooonty; 
Henry  A.  Mandell,  Judge. 

Summary  proceedlnga  by  Steve  Pi<*alo 
and  another  against  Toney  Mack.  Judgment 
for  plalntifFs,  and  defendant  brings  erxor. 
Beversed  without  new  triaL 

Argued  befoi«  FELLOWS,  a  J.,  and 
WIBST,  STONE,  CLABK,  BIBD,  SHABPE^ 
MOORE,  and  STBEBB.  JJ. 

Cass  J.  Jankowskl  and  Edward  Daskam, 
both  of  Detroit  (D.  G.  F.  Warner,  of  Lansing, 
of  counsel),  for  appellant. 

Walter  M.  Nelson,  of  Detroit,  tor  app^- 
lees, 

STEEBE,  J.  fcaintiffs  are  owners  of 
premises  located  on  Dequlndre  street,  in  the 
viUage  of  Hamtramck,  Wayne  county,  and 
on  May  31,  1918.  leased  the  major  portion 
thereof  toe  five  years  to  defendant  Toney 
Mack.  The  part  of  the  property  leased  is 
described  as  ft^ows: 

'TFwo  stores  on  the  ground  floor  end  two 
Unng  rooms  adjoining  and  one  front  room  up 


«S9Fttr  other  eam  see  saaw  twle  and  KBT-NUUBBB  la  aU  Itoy-Kumbersd  SIsmu  and  Indexes 
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stairs,  luffldoit  space  in  garace  adjoining  for 
one  automobfle  and  apace  for  lael  inside  garage, 
and  also  one  henhonse  located  on  the  premises, 
and  also  nae  of  basement  in  the  building  located 
at  No.  709  Deqoindre  street,  and  also  the  use 
of  7ard  in  rear  of  said  bnflding,  for  the  term 
of  five  years  from  and  after  the  let  daj  of  Jane* 
1918,  on  the  terms  and  conditions  hereinafter 
mentioned,  to  be  occupied  for  business  purposes 
and  also  for  residence." 

The  portlfHi  reserved  hj  plalntlffa  £or 
theniBelTea  consiated  of  apartments  upstairs 
wtawe  th^  were  then  living,  with  tbelr  four 
children,  and  general  use  of  the  premises  ex- 
ctqH  as  leased  to  defoidant 

!nie  lease  is  a  standard  form  with  cus- 
ttnnary  provlsiinui,  tbe  only-  one  as  to  use  of 
tbe  property  being,  as  above  quoted,  tot  busi- 
ness purposes  and  also  for  restdoice; 

Defendant  took  possessiini  of  the  property 
under  lUs  lease,  established  bis  residence  In 
the  upper  story,  and  opened  a  grocery  and 
meat  market  on  the  first  floor. 

Some  time  thereafter  he  put  in  and  ran  a 
soft-drink  place  and  later,  as  claimed  by 
plaintiffs,  engaged  In  unlawfully  selling  In- 
toxicating liquors  to  an  extent  wliich  at- 
tracted an  objectionable  and  lawless  class 
to  the  place,  resulting  In  disorderly  conduct 
and  disturbances  on  the  premises  which  be- 
came unendurable. 

After  rested  protests  to  him  and  un- 
availing appeals  to  the  police  of  Hamtramck, 
as  they  claim,  plaintiffs  on  May  26,  1920, 
served  notice  on  defendant  in  part  as  fol- 
lomi: 

"That  because  of  your  Eolations  of  the  law 
in  the  occnpancy  and  the  use  of  the  *  •  • 
premiBes  at  706  Beqaindre  street,  occupied  by 
yon.  we  hereby  elect  to  declare  and  do  declare 
said  lease  forfeited.  Unless  yon  remove  from 
Slid  premises  within  one  week  from  the  date 
of  this  letter  It  will  be  necessary  for  na  to 
take  ivpropriate  actiui  sgalnat  you.** 

No  attentloii  bdng  paid  to  this  notice  by 
defendant  nor  diange  in  his  unlawful  prac- 
tices, as  plaintiffs  daim,  they  dedared  his 
lease  forf^ted,  and  en  June  5,  IQSXK  com- 
rneneed  summary  proceedings  before  a  circuit 
court  commissioner  to  regain  possession  of 
the  premises.  Plaintiffs  liad  Judgment  in 
tbelr  favor  before  the  commissioner  and 
the  case  was  appealed  to  the  circuit  court  of 
Wayne  county,  where  a  Jury  trial  was  had 
and  a  verdict  rendered  In  fovor  of  idaintiffs, 
with  Judgment  thereon. 

Upon  trial  in  the  circuit  court  plaintiffs 
Introduced  testimony  showing  ttut  for  some 
time  before  these  proceedings  were  institut- 
ed defendant  bad  increasingly  sold  intoxicat- 
ing liquor  in  his  place  of  business,  which 
was  brought  to  a  garage  back  of  the  build- 
ing in  an  automobile,  and  from  there  carried 
by  the  back  way  Into  the  building  in  bags, 
boxes,  and  otherwise,  some  of  it  to  defend- 
ant's bedroom  up  stairs;   that  customers 


freely  bouj^t  liquor  at  bis  bar  and  drank  on 
the  premises  to  Intozteation.  at  times  In* 
dulglng  in  riotous  conduct  and  profanity  In 
the  hearing  of  tbelr  dilldrai  and  otboa  la 
that  Tidnlty,  to  an  extent  which  disturbed 
the  privacy  and  quiet  of  tbelr  home^  keeping 
the  family  awake  nights.  So  tax  as  tb^r 
proats  are  concerned  then  was  an  abun- 
dance to  Justify  both  proper  dvil  and  crim- 
inal proceedings. 

Defoidant  in  his  pleading  and  testimony 
upon  the  trial  made  denial  of  these  charges, 
while  his  counsel  saved  by  timely  objections 
to  plalntifTs  testimony,  motions,  and  re- 
quests for  directed  verdict,  the  rig^t  to  re- 
view various  legal  questions  raised. 

Without  discussing  In  detail  defendant's 
numerous  assignments  of  error,  It  can  be 
said  that  those  calling  for  consideration  cen- 
ter to  the  proposition  that  plaintiff  failed  as 
matter  of  law  to  show  a  right  to  forfeiture 
of  defendant's  lease,  or  to  dispossess  him  by 
summary  proceedings  in  the  absence  of  any 
eipresa  provision  for  forfeiture  on  that 
ground  or  any  statute  on  the  subject  in  this 
state,  since  the  common  law  does  not  for- 
feit a  lease  because  the  leased  premises  are 
used  for  an  unlawful  business  or  purpose. 

Flainttfls'  contention  Is  that  the  provislm 
of  the  lease  relative  to  the  property  being 
used  for  business  purposes  and  resldaice 
limits  its  use  to  lavrful  business  purposes, 
and  defendant  haTing  repeatedly  violated  his 
contract  by  conducting  an  onlawfnl  and 
criminal  business  on  tbe  premises  against 
tbeir  protest,  tb^  bad  the  right  to  dedare 
bis  lease  forfeited  and  summarily  proceed 
to  disposMBs  bim. 

TbB  contracting  parties'  rigbto  must  nec- 
essarily tte  measured  by  tbe  written  instru- 
ment between  tbm  extending  over  a  tenn 
of  years.  There  Is  no  dalm  of  fraud  In  Ite 
Inceptlfm  and  It  contelna  no  negative  cove- 
nant In  express  language  by  which  ttie  lessee 
binds  bims^  not  to  sell  intoxicating  Uquor 
on  the  premises,  nor  any  express  condition 
providing  for  forfeiture  In  case  he  should,  as 
might  have'  beoi  and  often  Is  effOctnally  so 
provided.  The  first  paragraph  of  the  lease 
describes  In  usual  form  tbe  parties  and  prop* 
erty,  which  the  first  parties  let  and  lease  to 
the  second  party  "for  the  term  of  five  years 
from  and  after  the  flrat  day  of  June,  1918, 
on  the  terms  and  conditions  hereinafter 
mentioned,  to  be  occupied  for  business  pur* 
poses  and  also  for  residence."  The  second 
paragraiA  provides  in  usual  form  for  re- 
entry by  plaintiffs  and  removal  of  defendant 
"in  case  any  rent  shall  be  due  and  unpaid 
or  any  default  shall  be  made  In  any  of  the 
covenants  herein  contained."  By  the  third 
paragraph  second  party  hires  the  described 
premises  for  the  term  of  five  years  "and  does 
covenant  and  promise  to  pay  the  said  parties 
of  the  first  part,  their  representatives  and 
assigns,  for  the  rent  of  said  pranises  for 
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Bald  term  tbe  sum  of  thirty-two  handred 
and  forty  dollars,"  divided  Into  monthly  pay- 
n:.ents  In  advance.  Provision  Is  also  made 
for  certain  repairs  and  improvements  by  the 
first  parties  to  put  the  premises  In  "tenantable 
condition,"  while  the  second  party  is  given 
the  right  to  erect  a  building  upon  the  prem- 
ises "for  smoking  meat."  No  restrictions 
are  put  upon  his  subleasing.  He  next  cove- 
nants In  the  fifth  paragraph  that  he  will  at 
Ills  own  expense  keep  the  premises  in  repair 
and  at  the  expiration  of  hts  lease  yield  ttiffln 
up  in  as  good  condition  as  when  taken,  rea- 
sonable wear  and  damages  by  the  elements 
excepted.  In  the  sixth  paragraph  plalntifTs 
covenant  that  defendant  shall  have  peace- 
able possession  and  enjoyment  of  the  de- 
mised premises  for  the  specified  time,  on  his 
"paying  the  aforesaid  Instalm^ts  and  per- 
forming all  tbe  covenants  aforesaid." 

The  trial  court  left  the  case  to  the  jury 
with  tbe  instruction  that  "as  a  matter  of 
law"  the  lease  was  being  violated  and  plain- 
tiffs would  have  a  right  to  declare  the  same 
forfeited  "if  some  Illegal  business,  some  un- 
lawful business,  in  June,  1920,  was  being 
conducted  in  titiat  place  under  this  lease." 
The  jury  determined  that  submitted  fact  in 
the  affirmative.  Apparently  the  court  in  so 
construing  tbe  lease  Implied  a  covenant  by 
defendant  that  flifi  premises  should  mily  be 
used  for  lawful  business  purposes  and  ap- 
plied tbe  re-aitry  danse  to  the  implied  cov- 
enant, since  no  express  qualifying  language 
touching  tbe  **1niBlne88  purpoees"  auUuntsed 
la  found  anywhere  In  the  leasb 

[1]  At  the  Inception  of  tbeee  summary 
proceedings  based  on  a  claimed  fb^eitore. 
we  are  confnmted  with  tbe  general  conmum- 
law  rule  that  the  leasee  does  not  forfeit  bis 
term  by  using  the  demised  premises  for  an 
illegal  buslnesi^  unless  tn  breadi  of  an  ex- 
press covenant  In  the  lease  coupled  with  a 
forfeiture  clause  (16  R.  C.  L.  p.  1122),  and 
the  provision  of  our  statute  (section  11691,  3 
Comp.  Laws  1915)  that— 

"No  covenant  shall  be  Implied  In  any  con- 
veyance of  real  estate,  whether  such  conveyance 
contain  special  covenants  or  not." 

It  cannot  be  questioned  that  this  lease,  by 
which  plaintiffs  transferred  to  defendant  a 
portion  of  their  Interest  In  tbe  real  estate  It 
covered  during  a  term  of  years  less  than 
their  own  for  a  valuable  and  continuing 
consideration,  was  a  conveyance. 

[2]  PlalntlfF's  counsel  seeks  to  hurdle 
this  express  statutory  provision  against  Im- 
plied contracts  by  Implying  a  qualification 
and  supplying  a  restrictive  adjective  to  bus- 
iness purimses,  and  asserting  that  It  means 
for  "lawful  business  purposes."  But  beyond 
the  natural  supposition  that  right-minded 
lessors  might  be  averse  to  their  leased  prem- 
ises being  used  for  any  "unlawful  business 
purposes"  tbe  language  of  permissive  use  Is 


as  susceptible  to  tbe  latter  supplied  adjec- 
tive as  the  former.  There  are  numerous  well- 
known  kinds  of'^tatute-made  unlawful  bus- 
iness, such  as  smuggling,  hunting,  and  trap- 
ping at  certain  reasons  of  the  year,  and  en- 
gaging in  various  vocaticms  or  lines  of  traffic 
without  a  license,  Including  the  manufacture 
and  sale  of  intoxicating  liquors  as  a  bever- 
age, now  outlawed  by  c<m8tltatlonal  amend- 
ment and  enabling  legislation. 

The  contingency  of  an  unlawful  use  of 
leased  premises  Is  easily  guarded  against  by 
a  plainly  expressed  restrictive  covenant  In 
the  lease  coupled  with  a  forfeiture,  and  even 
if  lessors  are  misled  or  neglectful  In  that 
particular  th^  are  not  remediless.  Both 
the  state  and  federal  criminal  courts  are 
open  to  w^l-founded  comjdalnts  against 
those  unlawfully  engaged  In  liquor  traffic, 
now  a  felony  In  this  state,  and  with  the  tes- 
timony plaintiffs  had  available,  If  found  true 
by  a  Jury  as  It  seems  to  have  been  in  this 
case,  there  was  opportunity  for  them  to  re- 
strict Tcmy's  criminal  activities  and  effect 
his  compulsory  sequestraticHi  elsewhere  for 
their  own  and  tbe  public  welfare,  or  tbey 
could  resort  to  the  chancery  court  by  injunc- 
tive EffOceedlngB  to  sivpresa  bis  unlawful 
storing  or  v^dlng  of  Intoxicants  on  tbe 
'Kwemlses*  not  only  by  w^-recognlzed  com- 
mon-law prlne^)les  of  equity  Jurladlctlon 
(Voght  T.  State*  124  Ind.  858,  24  N.  B.  680; 
Parkman  t.  Aicardi,  84  Ala.  893,  78  Am. 
Dec  457;  O'Gnmen  v.  McGratb,  14  Allen  (06 
Mass.)  289:  Wood's  Landlord  &  T«l  vol.  1 
[2d  EA.1  i  81),  but  under  special  statutory 
provisions  enacted  since  adoption  of  prohi- 
bition. Aa  112,  Pub.  Acts  1919,  p.  202,  defines 
both  the  criminal  conduct  wlOi  v^ldi  de- 
fendant is  charged  and  the  place  wbere  be 
carries  on  sucb  business  as  an  abatable  nut- 
sanc&  Section  2  of  tbe  act  authwizes  pros- 
ecuUng  offlceiB  "or  any  citisen  of  the  coun- 
ty" to  maintain  praoeedings  in  chancery  "to 
perpetually  enjoin  said  nuisance,  the  person 
or  persons  conducting  tbe  same,"  etc  And 
when  an  Injunction  is  granted  it  is  made 
binding  on  the  party  defendant  tbrou^uHit 
the  judicial  drcult  In  which  it  was  Issued. 

[31  If  an  Implied  covenant  were  permissi- 
ble, the  re-entry  clanse  In  this  lease  is  toMp- 
plicable  to  woA  a  forfeltare  In  somnury 
proceedings. 

"ForfeHures  are  not  favored;  and  where  a 
contract  is  ambignous  and  capable  of  being  so 
construr  1  as  to  provide  for  a  forfeiture  or  as 
not  to  BO  provide,  the  conrts  nniformly  hold 
that  they  will  so  construe  the  contract  as  to 
avoid  the  forfeitore."  6  BnUng  Oaae  Law,  724. 

In  Sommers  v.  Beynolds,  108  MUHl  807.  01 
N.  W.  BOl,  a  like  printed  form  of  lease  was 
used  as  in  the  Instant  case  with  ttie  cust<Hn- 
aiy  re-entry  clause  in  case  of  default  In 
payment  of  teat  or  in  any  of  tbe  covenants 
of  tbe  leaser  vbidi  ran  for  a  period  of  fire 
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years  "an  the  terms  and  considerations  here- 
Inafter  mentioned  to  be  occupied  for  holding 
lodse  meetingB  and  sodals."  There  was  also 
a  covenant  against  releasing,  aaslgnlng,  or 
■aMetting  except  fw  society  purposes.  Sum- 
mary proceedlnigs  were  institnted  upon  the 
ground,  amongst  others,  fliat  the  lease  was 
forMted  by  reason  ot  the  premises  having 
been  sublet  for  oOxes  than  society  purposes. 
Distinguishing  betwe«i  a  misosw  and  a  sub* 
letting  the  court  said: 

"There  is  no  proriaion  in  the  leaae  for  a  for- 
feiture In  case  of  a  misuser;  It  is  only  in  case 
of  a  prohibited  subletting." 

Neittier  is  there  any  provision  in  this  lease 
for  la  forfeitar?  In  case  of  a  misnser  for  un- 
lawful business  purposes  or  otherwise. 

[4]  In  a  belated  supplementary  brief  coun- 
sel for  plaintiff  now  contend  that  forfeiture 
for  conduct  of  an  unlawful  business  on 
leased  premises  Is  provided  by  statute  in  this 
state  as  applied  to  the  sale  of  intoxicating 
liquors.  In  support  of  this  cont»tl<Ki  we 
are  referred  to  the  concluding  sentence  of 
section  20  (2  Conip.  Laws  1915,  |  7050)  of  the 
former  liquor  traffic  law  (Pub.  Acts  1887, 
Ko.  313),  entitled: 

"An  act  to  provide  (or  the  taxation  [Ucensingl 
and  regulation  of  the  business  of  manufactur- 
ing, selling,  keeping  for  sale,  [etc.]  sidrituons 
and  intoxicating  liquors,  and  malt,  brewed  or 
fermented  lignoTs  and  vinous  liquors  in  this 
state." 

That  lengthy  section,  which  was  a  fruit- 
ful source  of  litigation  when  sale  of  Intox- 
Icatlng  liquor  as  a  beverage  was  lawful,  pro- 
vided for  damages  resulting  from  designated 
illegal  sales  by  those  authorized  to  engage 
In  the  business,  and  concluded: 

**Any  sale  or  gift  of  intozieatlng  or  malt  liq- 
nor  1^  tiw  lessee  or  oceapant  of  any  preadBes, 
reealting  In  damages,  shaU,  at  tiie  option  of  the 
lessor,  work  a  forfeiture  of  the  lease,  and  the 
circuit  court  in  chancery  may  enjoin  the  sale, 
giving  away  or  furnishing  of  any  intoxicating 
or  malt  liquors,  by  any  lessee  or  occupant  of 
the  premises,  which  may  result  in  Ibsa  or  dam- 
age or  liability  to  the  lessor,  or  any  person 
<teiming  under  such  lessor." 

The  act  which  contained  that  section  was 
directed  to  tbe  authorized  business  of  liquor 
manufacture  and  traffic,  with  provisions  reg- 
ulating the  same.  It  was  squarely  super- 
seded and  negatived  in  its  general  intent  by 
the  constitutional  amendment  of  1916,  t<A- 
lowed  by  Act  No.  338  of  the  Public  Acts  of 
1917  with  amendments  which  expressly  re- 
peals all  acts  or  parts  of  acts  In  conflict  with 
It  When  the  liquor  tirafflcwas  lawful,  dam- 
ages contemplated  by  the  excerpt  quoted 
from  tbe  law  authorizing  the  business  were 
held  to  clearly  contemplate  such  injuries  to 


person,  means  of  suK>ort,  etc.,  as  were  the 
direct  result  of  acts  done  by  persons  while 
intoxicated  through  forbidden  sales  made  by 
those  authorized  to  engage  In  the  liquor  traf- 
fic. It  could  scarcely  be  cmtended  tiiat  the 
clause  quoted  would  yet  be  germane  to  the 
object  of  the  act  as  expressed  In  iti  tltie 
with  the  remainder  of  the  act  wiped  out.  As 
the  law  now  stands,  there  Is  no  exinesa  leg- 
idatton  forf^ting  a  lessee's  term  foronlaw- 
(ul  sale  of  liquor  m  the  demised  prradses,  as 
U  provided  In  nuuiy  Jurlsdictlona,  and  tbe 
lessor's  only  protection  in  this  state  is  by 
proper  provislonB  In  Us  lease,  resort  to 
criminal  proceedings,  or  aivHcation  to  the 
equity  courts. 

The  judgment  Ui  reversed  without  a  new 
trial  and  with  costs  to  defendant,  but  with- 
out prejudice  to  oQier  appropriate  proceed- 
ings. 


PALMER  V.  POKORNY  at  al.   (No.  139.) 
1  Supreme  Court  of  Michigan.   ITeb.  8,  1922.) 

1.  Landlord  and  tenant  «^5(l)~Contraet  held 
for  masagsmeat  of  liotsi  and  not  a  lease. 

Under  a  contract  by  which  plaintiff  was  to 
manage  a  hotel  with  an  agreement  that  at  the 
expiration  of  one  year  after  the  World  War 
defendants,  if  requested  by  plaintiff,  would  exe- 
cute a  lease  to  plaintiff  or  a  corporation  to  be 
formed  by  him,  plaintiff  was  not  a  leasee,  but 
was  employed  as  manager, 

2.  War  «si33— WliSB  war  olosee  Is  detsmlaed 
by  political  departnsnt  of  governinsBt. 

When  wsr  doBSs  is  dstannined  by  tlw  po- 
litical department  of  the  government. 

3.  Judgment  «=>720— Where  no  ^psal  was 
taken  from  the  Judgment  dlssilsstng  aotieB 
as  premature  oonolusive  on  daim  that  plalB- 
tiff  was  entitled  te  relief  at  any  time. 

Where  plaintiff  brought  suit  for  specific 
performance  of  an  agreement  to  execute  a  lease 
of  a  hotel,  but  suit  was  dismissed  as  prema- 
turely filed,  and  no  appeal  was  taken,  the  prop- 
osition that  under  the  contract  plaintiff  was  an- 
titied  to  a  lease  at  any  time  was  decided  against 
him,  and  was  res  adjudicata  on  a  second  suit 

4.  Speolflo  parfonnaBoe  «=:»10(l)-~4>0Btraot 
held  to  be  incapable  of  dlvisiaa  Is  giving  sps- 
dflo  perfornancet 

A  contract  to  execute  a  lease  of  a  hotel 
and  to  build  an  addition  on  adjoining  ground 
was  inseparable  and,  if  decreed  to  bo  spedflcal- 
ly  performed,  must  he  performed  in  its  entirety. 

5.  Speclflo  performaaee  «s»28(2)— Oontraot 
held  too  Indsflnlte  for  speoiflo  performanoe. 

Where  one  clause  of  a  contract  to  execute 
a  lease  of  a  betel  provided  that  defendant,  the 
prospective  lessor,  was  to  build  on  adjoining 
gromid  an  addition  soitabls  to  join  with  the 
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liotd,  and  that  could  be  operated  aa  a  hotel,  at 
a  minimum  cOBt,  in  conjunction  with  the  hotel, 
and  to  be  erected  according  to  the  et^te  and 
city  building  codes  and  the  ordinances  of  the 
of  th«  contract  was  too  indefinite  and 
uncertain  to  grant  spedflc  perConuance. 


Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery;  dyde  L  Webster,  Judge. 

Suit  by  hovia  Q.  Palmer  against  Bmll  O. 
Pokomy  and  another.  Prom  a  decree  for 
I^alnUtf,  defendanta  appeal.   Bill  dlfimTssed. 

Ar^ed  before  STEERE.  a  J.,  and 
MOOHB,  WIEST,  STONB,  OL&RK,  BIRD, 
and  SHARPS],  JJ. 

Bdward  Pokorny  and  Wm.  Ueury  Galla- 
gher, both  of  Detroit,  for  ai^pellauts 

Prentia,  Mulford,  Pugh  &  Fltdi.  of  De- 
troit, tor  aK>eUee. 


WIEST,  J.  The  blU  herein  was  filed 
March  22.  1920.  The  defendants  are  the 
owners  of  the  Berkshire  Hotel,  located  at  42 
Winder  street,  Detroit  March  21,  1918,  the 
parties  to  this  suit  entered  into  an  agree- 
ment, the  parts  of  which  material  to  an 
understanding  of  the  issues  being  aa  fcdlows; 

"Whereas,  aaid  first  parties  [defendants]  are 
deeirouB  under  certain  conditions  of  having  said 
second  party  [plaintiff]  manage  said  hotel,  and 
later  on  possibly  lease  the  same,  which  man- 
agement and  possible  leasing  said  second  party 

ia  desirous  of  obtaining  under  said  conditionB: 
•   •  • 

"1.  Tbat  said  second  party,  from  and  after  the 
date  of  this  agreement,  shall  have  entire  and 
complete  control  of  the  management  and  mn- 
DiDg  of  said  hotd  (ezceptiag  herefrom  the  right 
and  privilege  of  said  first  parties  to  enter  upon 
the  hotel  premises  at  any  time  for  the  purpose 
of  inspection  and  investigation),  for  a  period 
of  time,  up  to,  and  until  one  year  after  the 
dose  of  the  present  war  (same  to  be  deter- 
mined when  U.  9.  ceases  to  be  a  party  in  the 
war,  and  starts  to  rec^  and  dislwnd  the 
troops),  which  period  of  management,  how- 
ever, shall  in  no  CMe  exceed  a  period  of  fifteen 
years,  but  can  be  shortened  as  hereinafter  pro- 
vided for. 

The  compensation  of  said  second  party, 
as  such  sole  manager,  to  be  one-half  of  each 
month's  profits,  arising  from  the  mnning  of 
said  hotel,  each  month  to  be  figured  independ- 
ent of,  and  irrespective  of  the  profits  or  losses 
of  any  other  month ;  and  which  profits  are  to  be 
fignreid  upon  a  basis  of  first  dedacting  the  sum 
of  $1,000  per  month,  as  rental  to  be  paid  to 
said  first  parties,  and  aU  other  neeeasary  ex- 
penses and  repairs  Incidental  to  the  running 
of  said  hotel  (taxes,  insurance  and  outside  re- 
pairs excepted,  all  of  which  said  first  parties 
agree  to  assume  and  pay).  If  through  the 
gross  negligence,  or  lack  of  proper  supervision 
or  attention  by  aaid  second  party,  the  pro- 
ceeds from  the  running  and  management  of 
said  hotel,  for  any  full  month,  ia  insufScient 
to  pay  above-mentioned  rental,  axpenaes  and 


repairs,  and  said  second  party  does  not  pay 
the  same,  then  said  first  parties  shall  have  the 
right  to  terminate  said  sec(H)d  party's  sole 
management  of  said  hotel,  by  giving  him  a  sixty 
days'  notice  in  writing  of  such  termination. 

"8.  At  the  expiration  of  above-named  period 
of  one  year  after  the  close  of  said  war,  said 
first  parties,  if  so  requested  by  aaid  second  par- 
ty, agree  that  said  second  par^,  or  a  corpora- 
tion to  he  formed  by  said  aecond  party  for  that 
purpose,  shall  have  a  written  lease  of  said 
hotel  for  the  balance  of  the  above-named  fifteen 
years,  at  a  rental  of  $1,000  per  month,  payable 
in  advance;  said  lease  to  be  the  usual  printed 
form  of  lease,  but  to  especially  provide  for  the 
payment  of  all  taxes,  insurance  and  repairs  on 
■aid  building,  by  said  second  party  or  said  cor- 
poration; and  for  the  giving  by  said  second  par- 
ty or  aaid  corporation  to  nld  flzat  parties,  of  a 
chattel  mortgage  upon  the  fnmitive,  furnish- 
ings and  fiztores,  hereinafter  described  In  this 
agreement,  as  collateral  security  for  the  per- 
formance by  said  second  party  or  sidd  corpo- 
ration of  the  covenants  of  said  lease.  *  •  * 

"5.  Said  second  party,  or  a  corporation  to  be 
forpied  by  said  second  party  for  that  purpose, 
shall,  at  any  time,  have  a  written  lease  of 
said  hotel  for  the  balance  of  ^ove-named  fif- 
teen years,  all  in  accordance  with  above-named 
written  leasing,  by  paying  to  said  first  parties, 
the  balance  then  oiring  upon  aaid  furniture, 
furnishings  snd  fixtures,  payable  as  follows: 
Any  amount  then  owing  np  to  $5,000  in  cash, 
and  the  balance,  if  any,  at  the  rate  of  two 
hundred  ($200.00)  dollars  a  month,  including 
interest  at  six  (6)  per  cent,  per  annum,  be- 
ginning thirty  days  after  the  payment  of  said 
$5,000  in  cash." 

Claiming  that  this  agreement  was  no  more 
tban  a  hiring  of  plaintiff  as  manager,  and 
alleging  mismanagement  on  bis  part^  the  de- 
fendanta took  possession,  and  claim  tbey  ter- 
minated the  employment  of  idalntlff.  Plain- 
tiff insists  that  the  agreement  constituted  a 
lease  to  him,  wltb  a  rii^t  to  a  further  tease 
at  the  time  stlpalated.  Tbe  learned  dr^ 
cult  judge  ftrand  tint  plaintiff  was  not  a  les- 
see, but  was  entitled  to  a  lease  in  aoomd- 
ance  with  the  agreement,  startiiig  with  ttie 
2Stli  day  of  December,  1619,  and  decreed 
specific  performance  of  the  agreement  for 
such  leaser  Defendants  bring  the  case  here 
by  appeaL 

[1]  We  are  of  the  optnitm  that  und^  this 
agreement  plaintlfl  was  not  a  lessee  of 'the 
hotel,  but  was  employed  as  manager,  and 
such  employment  was  to  continue,  unless 
terminated  for  good  canw,  until  the  time 
stipulated  toe  a  lease  had  airlTed,  Tbe 
agreement  fixed  the  term  during  wblch 
plaintiff  was  to  act  as  manager  <^  the  liotAl, 
and  until  that  time  exidred  be  was  not  en- 
titled to  a  teasft  If  he  was  wrongfully  de- 
prived of  bis  right  to  act  as  manager  and  to 
receive  compensation  therefor,  be  bas  an  ade- 
quate remedy  at  law  for  his  damages.  He 
does  not  seek  such  damages  here. 

Undw  the  terms  of  the  agreement  when 
could  he  demand  a  lease?   He  was  to  bf 
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manaser  "for  a  period  of  time,  np  to,  and 
until  one  year  aftet  the  dose  of  the  pres- 
ent war."  How  was  that  polod  to  be  de> 
termined?  "Same  to  be  determined  when  IT. 
S.  ceaaea  to  be  a  party  In  the  war,  and 
starts  to  recall  and  disband  the  troops." 
It  appears  ^t  defendant  Emil  Pokomy  In- 
tended to  enlist  for  the  war,  and  did  m- 
list,  and  the  purpose  of  carrying  on  the 
hotel  under  the  management  of  plaintiff,  not 
only  until  one  year  after  the  United  States 
ceased  to  be  a  part?  In  the  war,  but  as  well 
started  to  recall  and  disband  the  troops,  is 
apparent 

The  close  of  the  war,  standing  alone,  would 
undoubtedly  nwan  Uie  date  when  a  treaty  of 
peace  would  be  binding  on  the  belligerents. 
Now,  do  the  added  words  import  any  short- 
ening of  that  period?  We  must  conclude  that 
sncb  words  contemplated  a  possible  peace  to 
be  followed  by  a  recall  and  dlsbandment  of 
the  troo^  In  fact,  howerar,  Just  the  op- 
'  poaite,  in  part,  happcaied.  Troops  were  re- 
called following  the  armistice  and  disband- 
ed, but  some  troopp  are  atiU  in  Europe,  and 
the  United  States  did  not  end  the  war  with 
Germany  until  the  Senate  ratified  the  peace 
treaty  on  October  19,  1921,  and  ratlflcafions 
there(tf  were  exchanged  In  Berlin  on  No- 
vembw  11th,  ami  the  President  of  the  United 
States  proclaimed  peace  on  November  12tti 
1921. 

[2]  Mr.  Pokomy  evidently  wanted  the  em- 
ployment agreement  to  run  nutil  his  return 
from  the  war.  The  tact  that  he  returned 
before  the  close  of  the  war  has  nothing  to  do 
with  th&  construction  to  be  put  upon  the 
agreement.  The  question  of  when  the  war 
closed  is  not  a  Judicial  one,  bnt  one  to  be 
determined  by  the  political  department  ot 
the  gOTCTnment  Conley  et  aL  v.  Supervle- 
org  of  Calhoun  County,  2  W.  Ta.  416. 

We  said  In  Kneeland-Bigelow  Co.  v. 
Michigan  Central  Railroad  Ga,  207  MldL 
646,  174  N.  W.  605,  that: 

"War  having  been  declared,  that  condition 
mnst  be'ecognized  by  the  courts  as  existent 
until  the  da^  constituted  national  power  of  the 
country  offi^lly  dedares  to  the  contrary,  even 
though  actual  warfare  has  kmg  rinee  ceased." 

The  armistice  did  not  end  the  war;  It 
terminated  hostilities.  We  are  of  the  opin- 
ion that  Mr.  Pokomy  wanted  to  be  en  re  of 
his  return  from  the  war  before  the  lease 
was  executed,  and  ttiat  accounts  for  the 
peculiar  language  employed  in  the  agree- 
ment. That  this  is  true  Is  made  manifest  in 
another  part  of  the  agreement,  viz: 

"At  the  expiration  of  above-named  period  of 
one  year  after  the  dose  of  said  war,  said  first 
parties,  if  so  requested  by  said  second  party, 
agree  that  said  second  party,  or  a  corporation 
to  be  formed  by  said  second  party  for  that  pur- 
pose, shall  have  a  writteii  lease  of  said  hotel 
for  tile  balance  of  abore-named  fifteen  years." 


[I]  Plaintiff  contoidB  that  the  agreemoit 
also  provides  he  may  have  a  lease  at  any 
time;.  Plaintiff  filed  a  bill  for  specific  per* 
formance  prerlona  to  this  one,  but  the  same 
was  dismissed  as  prematurely  filed.  The  de- 
cision of  Judge  Dlngeman  in  dlsmliMlng  the 
first  bill  a»  one  prematurely  filed  covered, 
adversely  to  plaintiff,  the  point  now  made 
that  under  the  fifth  paragraph  of  the  agree- 
mmt  plaintiff  was  entitled  to  a  lease  at  any 
time.  The  record  shows  that  Judge  Dlnge- 
man passed  upon  such  question,  and  plain- 
tiff should,  If  not  content,  have  appealed 
from  that  decree.  By  not  appealing  the  de- 
termination there  made  must  be  treated  as 
res  adjndlcata. 

While  the  case  must  be  dismissed  fOr  the 
reason  stated,  yet.  Inasmuch  as  there  baa 
been  a  full  hearing  and  the  rights  of  the 
parties  have  been  argued,  we  deem  it  prop-  ' 
er  to  express  our  opinion  upon  the  question 
of  whether  specific  performance  of  the  con- 
tract can  be  decreed,  as  this  will  save  the 
parties  useless  future  expense. 

t4]  The  contract  is  one  incapable  of  di- 
vision, and  must.  If  enforced  by  sx>eclfic  per- 
formance, be  decreed  to  be  carried  out  In  its 
entirety, 

[6]  We  pass  the  question  of  the  power  of 
the  court  to  decree  the  form  of  chattel  mort- 
gage to  be  executed,  we  find  the  following 
indivisible  part  of  the  contract  so  indefinite 
as  to  prevent  us  from  charting  in  a  decree 
the  rights,  duties,  and  obligations  of  the 
parties  th^under.  Paragraph  7  of  ttie  con- 
tract reada:  , 

"Said  first  parties  agree,  within  two  years 
after  the  date  of  the  above-named  war  (deter- 
mined as  ^Mnra  mutioned),  to  begin  the  erec- 
tion upon  the  vacant  lot  now  owned  by  them, 
and  adjacent  to  and  just  west  of  said  Berlt- 
sbire  Hotel,  a  bnilding  anitable  to  Join  with 
said  Berkshire  Hotel,  and  one  that  can  be 
operated  as  a  ^otel,  at  a  minimum  cost,  In 
conjunction  with  said  Berkshire  Hotel,  and 
lease  the  same  to  said  second  party,  or  to  s  cor- 
poration to  be  formed  by  said  second  party,  for 
that  purpose,  for  the  unexpired  portion  of  above 
named  fifteen  years,  at  an  annnal  net  rental 
figored  upon  the  basis  ot  six  (6)  per  cent,  on 
$30,000.00,  the  agreed  ground  valuatiott  of  said 
vacant  lot,  and  ten  (10)  per  cent,  upon  the  to- 
tal cost  of  said  new  building;  said  second  party, 
or  said  corporation,  in  addition  to  said  annual 
rental,  to  pay  idl  taxes,  inanrance,  and  neces- 
sary repairs  upon  the  same.  Said  building  to 
be  erected  according  to  the  state  and  dty  build- 
ing codes,  and  the  ordinan^s  of  the  city  of 
Detroit" 

The  decree  below  makes  no  mention  of 
this  part  of  the  contract,  but  It  cannot  be 
separated  from  the  rest  of  the  contract  and 
Ignored,  for  plaintiff  must  take  all  of  the 
contract  with  its  accompanying  obligations 
if  defendants  are  decreed  to  make  i^edflc 
performance  thereof 
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Under  this  contract  what  must  def^dants 
bnild?  Turning  to  the  contract  for  the  an- 
swer, we  find  that  defendants  are  to  con- 
struct  "a  building  suitable  to  Join '  witL 
said  Berkshire  Hotel,  and  one  that  can  be 
operated  as  a  hotel,  at  a  minimiim  cost,  in 
conjunction  with  said  Berkshire  Hotel,  •  •  • 
said  building  to  be  erected  according  to  the 
state  and  city  building  codes,  and  the  or> 
dinances  of  the  city  of  Detroit" 

"Wliat  must  plaintiff  be  suited  witti?  Will 
plaintifT  accept  what  defendants  build,  and 
can  we  by  decree  bind  him  now  to  do  so? 
Not  knowing  what  may  be  built,  and  having 
nothing  from  which  we  can  say  Just  what 
the  defendants  must  build,  how  are  we  to 
fix  the  mutuality  of  obligation  of  the  par- 
ties? It  is  elementary  that  the  contract,  to 
be  enforced,  must  be  certain  as  to  plaintiff's 
duty,  since  the  decree  affects  plaintiff  as 
well  as  defmdant,  and  requires  performance 
on  the  part  of  both  parties  to  the  contract. 

Suppose  plaintiff  refuses  to  accept  the 
new  building,  when  constructed,  on  the 
grounds  that  It  does  not  comply  with  the 
contract,  and  cannot  be  operated  as  a  hotel 
at  a  minimum  cost  In  conjunction  with  the 
Berkshire  Hotel,  and  Is  not  a  building  suit- 
able to  Join  with  the  Berkshire  Hotel,  and 
In  fact  not  such  a  building  as  the  contract 
calls  for?  We  can  neither  say  now,  nor 
later,  what  the  plaintiff  must  be  satisfied 
with,  and  therefore  If  we  order  the  thing  to 
be  done  it  will  be  a  Question  Incapable  of 
solution  later  whether  plaintiff  most  accept 
the  new  building. 

The  rights,  obllgatiout  and  duties  of  the 
parties  must  be  fixed  in  the  decree  once  for 
all,  and  under  the  ocmtract  this  cannot  be 
done.  We  ongbt  not  to  pat  defendants  to 
the  expense  of  providing  snnetblng  that  may 
not  be  accepted  by  the  i^lntiff.  and  we  can- 
not from  the  contract  ItseU  detmnlne  at 
this  time  what  defendants  must  build  and 
plaintiff  must  a<xept. 

Under  this  contract  we  cannot  by  decree, 
at  this  time,  foreclose  the  plaintiff  from 
later  on  raising  the  question  of  whether  the 
building,  whoi  erected,  compiles  wlQi  the 
contract.  > 

"The  court  will  not  grant  specific  perform- 
BDce  to  plaintiff  and  at  the  same  time  leave 
defendant  to  the  legal  remedy  of  damages  for 
possible  intore  breaches  of  the  contract  on 
plaintiff's  part."   86  Cyc.  622. 

The  parties  themselves  have  not  delineated 
or  indicated  in  the  contract  the  essentials 
necessary  to  enable  the  court  to  carry  into 
execution  the  things  to  he  performed.  We 
must  therefore  bold  that  the  plaintiff  is  not 
entitled  to  hare  spedflc  performance  of  the 
contract. 

The  bill  is  dismissed,  with  costs  to  defend- 
ants. 


PEOPLE  V.  SCHEPP&.    (Ne.  156.) 
(Supreme  Court  of  lOcdilgan.   S^b.  8,  1022.) 

1.  Wrtnesses  «=>256— Error  not  to  pensit  de- 
fendant's counsel  to  tee  memoraada  asad  Iqf 
state's  witnass  to  refresh  nisnory. 

Trial  court  erred  in  raling  that  the  de- 
fendant's counsel  was  not  entitled  to  inapeet 
a  private  memoranda  used  by  a  state's  irit- 
ness  OD  the  stand  to  refresh  his  memory. 

2.  Criminal  law  «=3ll70i/2(l)— RevsrslMe  er- 
ror sot  to  permit  accused's  eoansel  te  In- 
spect nomorasda  of  witness. 

It  was  reversible  error  to  rule  that  defend- 
anf  B  counsel  was  not  entitled  to  inspect  memo- 
randa used  by  a  state's  witness  on  the  stand, 
even  though  an  examination  of  the  memorsnda 
would  have  been  ci  no  sssttsnce  to  the  dt- 
fendant 

3.  Criminal  law  «s>S43(l)— Tflstlnieay  of  al. 
sent  witnass  on  prellmlaary  trial  hsM  aimh- 
slUe  when  wKiess  has  dIsappearsiL 

Testimony  of  witness  hi  preliminair  exam- 
ination was  admissible  on  trial  of  accnsed, 
where  aeeused  eross-ezamjned  soch  witness  en 
the  preliminary  trial,  and  sueh  witnass  dis^H 
peared  and  ootdd  not  be  found, 

Joseph  Schepps  was  convicted  of  robbery 
while  aimed,  and  appeals.  Beveraed,  and 
retrial  granted. 

Argued  before  FELLOWS.  O.  J.,  and 
WIDST,  STONE,  CLARK,  BIRD,  SHARPB, 
MOOBB.  and  8TEBBE,  33. 

Chawfce  &  Sloan,  of  Detr<rit,  for  appellant 
Merlin  L.  Wll^,  Atty.  Gen.,  Paul  W.  Toor- 
hies,  Pros.  Atty.,  and  Harry  S.  Toy  and 
John  B.  Newman,  Asst.  Pros.  Attyi^  all  of 
Detroit,  for  ttie  Feopla 

STEEBE,  3.  Defendant  was  oonvlctod  la 
ttie  recorder's  court  of  tba  dtj  of  Detroit  ot 
the  statutory  crime  of  robbery  while  armed, 
under  section  15206,  Comp.  Laws  181S. 

It  was  shown  by  the  proaeontloa  that 
about  12:80  In  the  afternoon  of  Em>feember 
29,  1920,  a  collector  for  the  Great  Atlantle 
6e  Pacific  Tea  Company  named  KiU<xran  was 
driving  bis  Ford  autinuoblle  aloi^  Crane  av- 
eaae  north  of  Kercheval  wbai  a  large  sedan 
car  came  past  him  from  his  rear,  crowded 
him  to  the  curb,  and  compelled  him  to  stopi 
Two  men  then  Jumped  out  of  the  lazge  car 
each  armed  with  a  revolver,  held  him  up. 
pulled  his  cap  down  ov«r  his  eyes,  and  robbed 
him  of  a  Bo6t<m  bag  containing  11,825  in 
money,  order  forms,  and  other  papers,  also  a 
kodak,  padlock  and  other  small  articles. 
They  then  Jumped  Into  the  waiting  sedan 
car,  which  drove  away.  Defendant  was  sub- 
sequently arrested  and  brought  to  trial  for 
assisting  in  the  consummation  of  this  crlma 
Testimony  was  liitroduced  by  the  prosecution 
tending  to  identify  him  as  the  driver  of  the 
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sedan,  car.  He  denied  any  partidpation  In 
or  knowledge  of  the  holdup,  claiming  to  hare 
been  elsewhere  at  that  time. 

The  robhery  not  being  disputed,  all  testi- 
mony In  conflict  related  to  defendant* b  Iden- 
tification hy  the  prosecution  as  driver  of  the 
sedan  and  his  proof  of  alibi.  In  support  of 
the  latter  claim  he  introduced  testimony  of 
several  witnesses  as  to  his  whereabouts,  and 
what  he  was  doing  during  the  time  the  proee- 
catlon's  testimony  showed  the  robbery  took 
place.  A  barber  named  Wilson  testified  de- 
fendant came  to  his  shop  that  day  shortly 
before  12  o'clock  and  remained  until  after 

1  o'clock,  during  which  time  witness  cat  his 
hair  and  shaved  him.  Other  witnesses  testi- 
fied to  seeing  defendant  there  during  that 
time.  A  witness  named  WisUng  testified  to 
meeting  defendant  in  Brennan's  lunchroom, 
near  the  rTemple  Theater,  about  1 :30,  where 
they  ate  lunch  together,  remaining  until  near 

2  o'clock.  Dr.  McGllvery  testified  to  defend- 
ant being  in  his  office  that  day  for  dental 
work  from  about  2  p.\m.  until  after  5. 

[1]  A  member  of  the  iMlice  department 
named  Fraley,  who  had  been  assigned  to  the 
case,  was  called  by  the  prosecntion  in  re- 
buttal, his  testimony  being  directed  to  con- 
tradicting defendant's  proof  of  alibi.  While 
on  the  stand  he  used  memoranda  which  he 
held  in  his  hand,  and  defendant's  connsel  on 
cross-examloation  asked  him  and  was  an- 
swered In  part  as  foUowi : 

"Q.  Now,  TOO  were  reading  off  lometblng 
there,  weren't  70UT  A.  Tes,  sir. 

"Q.  Will  70U  leave  me  lee  it.  please,  what 
yon  were  reading? 

"Mr.  N  :  Just  a  ndnnte;  I  dont  think 

counsel  Is  entitled  to  it  at  alL  *  *  *  . 

**Q.  Now,  irithoat  that  memoranda  could  yon 
tdl  whether  he  said  he  left  Ida  room  at  1  p.  m. 
or  left  the  barber  shop?  ' 

*Ur.  O— :  I  haTe  got  a  whole  lot  on  my 
mind  to  remember. 

"Q.  You  don*t  need  to  argae  with  me,  tbongb. 
Can  you  remember  his  exact  conversation  yritS- 
ont  the  memorandum?  A.  No;  I  can't  get 
it  correct. 

When  counsel  asked  the  witness  If  he 
mi^t  see  what  ho  had  been  reading  from, 
and  connsd  for  the  prosecution  objected,  de- 
fendant's counsel  urged  that  he  ma  entitled 
to  see  the  paper  used  by  the  witness  to  re- 
fresh lilB  reeoUection,  and  asked  the  court 
to  so  hold.  To  this  the  court  said : 

Too  are  denied  the  right  to  take  this  man's 
private  memoranda  he  is  testifjdng  from." 

The  ruling  was  in  violation  of  a  wdl-set- 
tled  rule  of  evidence  in  both  dvll  and  crim- 
inal cases,  which  it  baa  been  said  should  be 
more  strictly  adhered  to,  If  anything,  In  the 
latter  than  In  the  former. 

The  reasons  for  the  rule  have  been  so  oft- 
en dlscoseed  In  text-books  and  published  de- 
cisions that  it  seems  unnecessary  to  repeat 
ttasm.  bat  tax  those  not  familiar  with  the 


subject,  and  of  Inquiring  mind,  a  lead  may 
be  found  In  the  following  dtatlons ;  Duncan 
T.  Seeley,  34  Mich.  860*,  People  v.  Sophie  Ly- 
ons, 49  Mich.  78,  13  N.  W.  866;  CorOand 
Mfg.  Co.  V.  Piatt,  83  Mich.  419,  47  N.  W.  330; 
Potter's  Midi.  Evld.  432;  State  v.  Deslovers, 
40  R.  I.  89,  100  Atl.  84 ;  Miller  v.  Greenwald 
Petticoat  Co.,  192  App.  DIv.  589,  183  N.  T. 
S.  97;  Tlbbetts  v.  Sternberg,  66  Barb.  (N. 
Y.)  201 ;  Green  v.  State,  53  Tex.  Cr.  R.  490, 
110  S.  W.  920,  22  L.  R.  A.  (N.  S.)  706;  Cox 
V.  Norton,  1  Pen.  &  W.  414;  Chute  v.  State, 
19  Minn.  271  (Gil.  230);  'Morris  v.  United 
States,  149  Fed.  126.  80  O.  C.  A.  112.  9  Ann. 
Cas.  558;  Greenleaf  on  Evld.  (14th  Ed.)  5C6; 
Rapalje's  Law  of  Witnesses.  $  283 ;  WIgmore 
on  Evid.  89  753,  782,  1861;  and  5  Jones' 
Commentaries  on  Evld.  (1914),  sometimes 
called  "the  Blue  Book  of  Evidence,"  $S  874^ 
876,  et  seq.,  where  the  subject  la  fully  dis- 
cussed with  abundant  citation  of  decisions. 

[2]  Whether  an  examination  of  the  memo- 
ra'nda  in  this  case  would  have  been  of  any 
assistance  to  the  defendant  is  not  the  quea- 
tlon.  For  the  court  to  prejudge  and  deter- 
mine that  it  would  not  Is  an  Invasion  of  the 
province  of  the  Jury,  and  reversible  error. 
Upon  this  it  is  aald  in  Tlbbetts  r.  StOTnberg, 
supra: 

"The  right  of  a  party  to  protection  against 
the  iQtrodaction  against  him  of  false,  forged 
and  manufactured  evidence,  which  he  is  not 
permitted  to  inspect,  mast  not  be  invaded  a 
hair's  breadth.  It  is  too  valuable  to  be  trifled 
with,  or  to  permit  the  court  to  eater  into  auj 
calcolation  aa  to  bow  far  it  may  be  encroached 
upon  without  injury  to  the  paftT*** 

[I]  One  oOier  question  wbUA  la  likely  to 
arise  on  retrial  of  tba  case  calls  for  more 
serious  consideration.  Upon  the  trial  the 
prosecution  was  permitted  to  read  to  the 
Jury  the  testimony  of  an  absent  witness 
named  Florence  Earl,  takoi  before  the  com- 
mitting magistrate  on  defendant's  prelimi- 
nary examination.  She  was  an  Important 
witness  for  the  prosecution,  whose  testimony 
was  essential  In  establishing  a  material  link 
In  his  line  of  proof,  her  narration  being  to 
the  effect  that  one  of  the  accused's  codefend- 
ants  roomed  at  her  house  where  she  saw 
them  on  that  day  together,  both  before  and 
after  the  robbery  took  place;  that  In  the 
morning  defendant  and  a  man  named  Ren- 
and  came  to  the  house  In  a  touring  car  for 
her  roomer,  and  the  three  drove  away  to- 
gether, returning  shortly  before  1  o'clock, 
havii^  a  little  satchel  with  them,  and  later 
she  saw  them  go  into  a  bedroom  where  they 
remained  some  time ;  that  the  satchel,  a  tire 
grip,  and  some  papers  were  afterwards  put 
In  the  kitchen  stove  and  burned  up,  except 
two  papers  which  witness  rescued  from  the 
stove.  These  papers  were  recognized  by  Kil- 
loran  as  his  Identification  card  and  an  order 
blank  which  were  in  bis  bag  when  taken 
from  lilin  during  the  holdnp.   She  also  tea- 
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tified  to  seeing  a  padlock  wbidb.  was  In  the 
grip,  and  admitted  seeing  at  ber  bouse  that 
day  a  camera  which  was  identlfled  as  Eil- 
loran's.  Ber  teatlmony  as  a  whole  shows  a 
familiar  acquaintance  with  those  parties, 
and  the  freedom  with  'which  they  displayed 
tbdr  ^Moty  in  bar  presence  gives  room  tox 
the  inference  that  ber  home  was  regarded 
by  them  as  a  safe  rendecroos. 

As  a  foundation  for  introducing  ber  testt- 
mtmy  the  prosecution  sliowed  that  on  bis 
prfttlminary  examination  defendant  was  rep- 
res^ted  by  counsel  who  fally  cross-exam- 
ined Urs.  Earl,  and  she  was  ttm^  sub- 
poenaed by  the  prosecntltm  to  appear  as  a 
witness  In  the  recorder's  court,  to  which  de- 
fendant was  bound  over  for  trial,  and  her 
name  indorsed  on  the  Information ;  that  she 
failed  to  appw  at  the  trial  In  response  to 
the  subpoena,  a  beat-tk  warrant  was  issued 
for  ber  apprehension,  put  Into  the  hands  of 
an  officer,  and  the  case  continued  for  trial 
until  a  later  day;  that  diligent  search  was 
made  1^  him  and  other  ofllcers  in  Detroit 
and  dsewhere,  making  many  visits  to  ber 
previous  known  idace  of  residence,  where 
she  no  Imiger  was  to  be  found;  it  was 
learned  that  about  three  weeks  prior  to  time 
of  the  trial  she  bad  sent  ber  furniture  to  a 
storage  house,  from  wbitOk  it  was  later  tak^ 
and  left  tbe  city;  rumors  that  she  was  in 
-Canada  were  dillgeitly  followed  up.  Officers 
made  search  for  her  in  Windsw  and  else- 
where, watched  ferry  docks,  and  made  in- 
quiry wherever  there  was  possibiUty  of 
any  informaUnt  bidng  obtained.  They  locat 
ed  her  parents'  home  in  Ford,  Ontario,  knd 
Interviewed  ber  fatber  and  two  sisters,  found 
living  tisewbere^  vAo  all  doiled  any  knowl- 
edge of  her  whereabouts,  bat  stated  that  she 
was  somewhere  in  Canada,  althou^  they  did 
not  know  where.  It  was  shown  that  per- 
sistent efforts  had  been  nnsnocessfully  made 
to  find  this  witness,  since  a  capias  was  la- 
sued  for  her  and  defendant's  trial  adjourned 
several  times  because  of  her  absence.  The 
prraecntlng  attorney,  who  had  been  sworn 
in  the  case,  was  thai  permitted  to  read  to 
the  Jury  the  testimony  of  the  absmt  Mtness 
as  taken  before  tbe  magistrate  and  reduced 
to  writing. 

For  tbe  defense  it  is  eamesOy  contmded 
that  the  admission  of  this  testimony  violat- 
ed the  constitutional  right  of  the  respondent 
in  a  criminal  case  to  be  ctmfronted  by  tbe 
witnesses  against  him.  That  there  are  ex- 
ceptions to  the  strict  letter  of  this  rule  la 
conceded.  Counsel  for  defendant  anote  the 
following  from  Cooley  <m  Constitutional 
Iilmltattons  (4tb  Ed.)  319: 

"If  there  were  a  former  trial  on  which  he 
(witness)  was  awom,  it  seems  allowable  to 
make  nae  of  bis  deposition,  or  of  the  minutes 
of  hia  examination,  if  the  Tritness  has  since  de- 
ceased, or  la  Inaaae,  or  sick  and  unable  to 
testify,  or  has  been  summoned  but  aiweara  to 
have  been  kept  away  1^  the  o^KMlto  psxty." 


While  the  authorities  in  dlffnent  Juria- 
dlctlons  are  more  or  less  at  variance  upon 
the  extent  to  which  exceptions  may  be  en- 
tertained, tbe  general  rule  relative  to  ad- 
mission, of  an  absoit  witness'  former  testi- 
mony given  on  preliminary  examination  is 
formulated  with  station  of  sustaining  deci- 
sions in  16  C.  J.  757,  aa  follows : 

"The  teatlmoDy  given  by  a  witness  on  the 
preliminary  examination  or  on  a  former  trial 
is  not  admissllde  as  eabstaotive  evidence,  unless 
it  is  satisfactorily  shown  by  the  aide  offering 
tbe  erideoce  that  each  an  examination  or  trial 
was  had  in  a  judicial  tribanal.  that  tbe  witness 
was  sworn  uid  testified,  that  accused  was  pres- 
ent and  had  an  opportunity  for  croBs-ezamina- 
tion,  that  the  parties  and  issues  were  substan- 
tially the  same  as  In  tbe  case  on  trial,  and  that 
the  witness  has  since  died,  or  baa  become  in- 
sane or  has  left  the  state  permaoently  or  for 
an  indefinite  time,  or  is  omU^  to  attend  and 
testify  on  account  of  sickness  or  physicsl  dis- 
ability, or  after  doe  Aligence  cannot  be  found.** 

In  10  Buling  Case  Iaw.  968,  it  is  said  that, 
althou^  there  is  authority  to  tbe  contrary^ 

"tbe  prevailing  rule  is  that  the  right  of  con- 
frontation is  satisfied,  in  cases  of  necessity, 
if  tiie  accused  hsa  been  once  confronted  by 
the  witness  against  him  in  any  stage  of  the 
proceedings  opon  tbe  same  accnaatlon.  and 
lias  had  an  opportunity  of  cross-examination, 
by  himself  or  1^  counsel.  In  hia  behalf." 

Measured  by  tbe  foregoing  requiremoit^ 
the  testimony  read  was  clearly  admissible. 
So  far  as  occaslai  bas  arisen.  It  can  fairly 
be  ctmtended  that  the  oondnslon  reached  by 
tbla  court  are  In  general  bamuH^  with  tboae 
Tiewa,  altbongb  we  do  not  find  that  Uie  exact 
question  of  an  absent  witness  whose  pres- 
ence cannot  be  procured  because  beyond  tbe 
Jurisdlctimi  of  Oie  court  baa  been  directly 
passed  upon.  Counsel  for  tbe  people  quote 
aa  the  rule  In  this  state  the  following  from 
Potter's  Ulcblgan  Evidence  p.  707 : 

"Where  a  witness  who  waa  examined  and 
cross-examined  on  a  former  trial  bas  died 
pending  a  retrial  of  tbe  case,  or  has  become 
aick.  If  the  ricknesa  renders  the  witness  wholly 
unable  to  testify,  or  is  insane,  or  Is  out  of  the 
Jurisdiction  of  the  court,  or  appears  to  have 
been  kept  away  by  the  action  of  the  respmiden^ 
bis  testimony  at  a  former  trial  ia  admisriUe." 

The  decisions  'there  cited,  and  others 
which  may  be  found,  fairly  well  suRwrt  tbe 
text  except  to  the  proposition,  "or  is  out  of 
the  Jurisdiction  of  the  court"  All  we  find 
In  People  v.  Long.  44  MidL  296^  6  N.  W.  878, 
cited  to  that  point,  la  the  foUowing  reflec- 
tion: 

"Tbe  sbowtng  In  regard  to  an  absent  wit- 
ness, George  Sisson,  wbo  testified  on  a  for- 
mer trial,  was  not  sufficient  to  jostlfy  proving 
his  former  statements.  It  does  not  appear 
what  efforts  were  made  to  secure  Us  prea- 
enoe,  or  why  hia  deposition  waa  not  tHttalncd." 
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We  an  latltfied,  bowem,  tbat  tbe  rea- 
sons ffHT  the  raxeptton  stated  in  People  t. 
Dioete,  160  Hlch.  66, 12S  N.  W.  87,  irbere  the 
evi^nce  could  not  be  produced  becanee  of 
ddcnesB,  is  eonaUy  an>Ucable  to  the  present 
attoatlon.  It  was  there  said : 

"This  anthor  (Wigmore)  treats  the  subject 
ezhanstiTely  {vol  2,  139S-1418),  end  con- 
dodes  that  tbe  great  weight  of  avthority  favors 
Uie  admissioD  of  snch  evidence,  as  well  In  crim- 
inal eases  as  in  civil  cases,  and  where  the  Ill- 
ness la  temporary  only,  bb  well  as  where  it  is 
permanent,  or  the  witness  has  died.  And  up- 
on principle,  we  are  unable  to  appreciate  any 
good  reason  why  the  people  or  respondent 
should  have  the  benefit  of  sacb  evidence,  in 
oues  where  the  witness  is  dead  or  permanently 
ill,  and  b«  denied  that  benefit  when  the  witness 
is  only  temporarily  HL  In  all  three  cases,  tbe 
important  foot  is  identical— tiie  wltaeis  cannot 
be  prodoced  In  person  to  testify  before  the 
Jury." 

In  the  instant  case  we  find  the  important 
fact  that  the  witness  could  not  be  produced 
to  testify  before  the  Jnry,  established  with- 
out fault  of  the  prosecution  as  ixwltir^  as 
thouj^ta  she  were  111,  insane,  or  dead.  In  this 
very  case,  upon  the  same  Issue  at  the  pre- 
liminary bearing,  d^radant  was  confronted 
by  tlie  witness,  and  by  his  counsel  availed 
himself  of  the  opportonity  for  full  cross-ex- 
amlnatiOD.  Under  the  circumstances  shown, 
his  right  to  be  confronted  by  the  witness  was 
not  abridged. 

For  tbe  error  pointed  out,  the  case  must 
stand  reversed,  with  a  retrial  granted. 


PALMER  V.  PATRONS'  MUT.  FIRE  IN8. 
CO.,  LIMITED.  OF  MICHIGAN. 

(No.  27.) 

(Supreme  Court  of  Michigan.  Feb.  8,  1922.) 

I.  BSMsWdsl  asKOclatleis  «a9)6— While  a  dor- 
■aat  laoal  grange  assoolatlOB  retained  Its 
ekarter.  It  oosld  at  any  time  resume  Its  fnno- 
tlosa  by  aot  of  members  In  good  standing. 
Although  the  charter  of  a  local  grange  as- 
■oi^tion  might  have  been  forfeited  because  of 
its  dormant  condition,  yet,  while  it  retained  its 
charter,  it  could  at  any  time  resume  its  func- 
tions by  tbe  action  <rf  ita  members  who  were  In 
gf>od  standing. 

3.  Isaarasoe  «=>574(5)<p4)eolslons  ef  beard  of 
urftltratlan  of  nntnal  Insarano*  assodatlen, 
agreod  to  as  flaal  by  members,  is  ooneluslvt 
Ib  rftepatss  batwsen  members  and  the  asso- 
oiatloR. 

Where  members  of  a  mutual  insurance  as- 
aodatipn  provide  a  board  or  tribunal  to  settle 
differences  whidi  may  arise  between  tbe  asso- 
dation  and  ita  members  and  making  its  ded- 
nms  final,  a  member  who  accepts  a  contract  of 
fDsarsnee  In  the  association  Is  bonnd  by  his 
acreement  as  to  settlement  of  disputes  by  ar- 


bitration in  absence  of  waiver,  refusal  to 
net,  or  pas  en  award  on  the  part  of  the  asso- 
dation,  and  the  courts  are,  as  a  general  rule, 
without  Jurls^ction  to  relieve. 

3.  Insnranee  «=>574(5)  —  Proceeding  against 
award  by  board  of  arbitration  of  mstual  In- 
snranoe  asseolatlon  Is  In  equity. 

Where  plaintiff,  Insured  by  a  mutual  insnr- 
anee  naodation,  aulmftted  his  daim  to  a  board 
of  arbitration  provided  for  in  the  policy,  he 
may  not  afterward  sue  in  assumpsit  on  bis  poli- 
cy, and,  when  tbe  award  of  the  board  is  inter- 
posed as  a  defense,  attack  it  on  the  ground  of 
fraud,  but  should  proceed  directly  against  the 
award  in  a  court  of  equity. 

Error  to  drcnlt  Court,  Lapeer  County; 
W.  B.  Williams,  Jndgft 

Action  by  George  L.  Palmer  against  the 
Patrohs'  Mutual  Fire  Insurance  Company, 
Limited,  of  Michigan.  From  Judgment  for 
plaintiff,  defendant  appeals.  Beversed  and 
remanded. 

Argued  before  FELLOWS,  a  J.,  and 
WIEST,  STONE,  OLARK,  BIRD,  SHARI'E, 
MOORE,  and  STEERE,  JJ. 

Kinnane,  Black  &  L^brand,  of  Bay  City, 
for  appellant 
B.  F.  Reed,  of  Lapeer,  for  appellee. 

STEERE,  J.  Plaintiff  recovered  a  Judg- 
meot  on  directed  verdict  In  the  Lapeer  coun- 
ty drcult  court  against  deCaidant  <m  an 
insurance  policy  it  had  Issued  to  hlin  cover- 
ing  hia  dwelling. 

Deftedant  Is  a  d<»nestic  farmers*  flre  in- 
surance company,  Incorporated  under  Act 
262,  Pub.  Acts  1896.  PlaintUTs  policy  was 
issued  February  2,  1011.  Tbe  flre  occurred 
March  16,  1916.  Plaintiff  jvomptly  gave  no- 
tice of  his  loss  to  the  officers  of  defoidant, 
and,  parsnont  to  Its  articles  of  assodation  an 
adjusting  board  of  three  members  was  ap- 
pointed by  Its  president  and  secretary,  one  of 
its  directors  named  BarUett,  with  two  oth- 
ers named  Brown  and  Laldlaw,  as  members 
of  plaintiffs  own  and  a  nearby  grange.  This 
board  met  on  May  18, 1916,  and  adjusted  the 
loss  at  $000.  No  QueetiMi  is  raised  as  to  the 
amount  of  the  adjustments  or  honesty  of 
the  losa  Soon  thereafter  defendant's  secre- 
tary gave  notice  of  an  appeal  from  this  ad- 
justment to  its  board  of  arbitration  which 
consisted  of  three  members  elected  by  its 
board  of  directors.  Hearing  was  had  before 
this  board  of  arbitration  on  June  13,  1916, 
which  reversed  the  decision  of  the  adjusting 
board  and  disallowed  the  claim  on  the  sole 
ground  that  plaintiff  had  allowed  his  sub- 
ordinate grange  dues  to  remain  unpaid  for 
more  than  nine  months  preceding  the  time 
of  bis  loss,  and  his  policy  was  thereby  sus- 
pended under  section  25  of  defendant's  tv 
laws,  whldi  provide  as  follows: 
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"Every  member  shall  keep  hla  subordinate 
grange  dues  fully  paid  ap  and  any  member  who 
shall  permit  or  allow  bis  dues  to  remain  un- 
paid for  the  space  of  nine  months  suspends  his 
policy  for  the  time  in  wbtch  hia  daea  may  thus 
remain  unpaid.  The  company  shall  not  be  lia- 
ble for  any  loss  or  damage  enatained  while  hia 
dues  remain  nine  months  In  wrrears." 

It  Is  undisputed  that  plaintiff  was  a  mem- 
ber In  good  standing  of  subordinate  Oxford 
grange  at  the  time  the  policy  was  issued  to 
him,  and  never  was  delinquent  In  payment 
of  any  dues  assessed  against  him  by  the 
same.  This  grange  did,  however,  cease  to 
fimctlon  and  became  inactive  or  dormant 
some  years  before  his  loss  occurred,  during 
which  time  no  officers  were  elected,  nor  dues 
assessed  against  Its  members.  Its  charter  is 
not  shown  to  have  been  forfeited  nor  any  of 
its  members  expelled  or  suspended  dilring 
that  tlma  Defendant  continued  r^lar  an- 
nual assessments  on  plaintHTs  insurance, 
which  he  promptly  paid  on  receipt  of  such 
notice.  Its  articles  of  association  required 
an  annual  assessment  roll,  dated  September 
25,  to  be  made  in  which  each  policy  holder 
should  be  assessed  ratably  to  cover  all  loss- 
es, expenses,  eta,  of  the  company,  his  as- 
sessmettt  being  made  payable  during  Octo- 
ber following.  On  July  31,  1919,  over  three 
years  after  rejection  of  his  loss,  defendant 
canceled  plaintiff's  policy  for  nonpayment  of 
hla  191S  assessment.  Defendant's  secretary, 
who  bad  appealed  from  the  amount  of  Its 
adjusting  board  to  Its  board  of  arbitration 
in  May,  191S,  admitted  that  the  board  of 
arbitration  had  refused  to  aUow  plaintiff's 
loes  when  he  levied  the  1916  assessmmt 
against  plaintiff,  and  amt  him  notice  there- 
of; that  he  had  coUected  from  him  the  1916- 
1917  assessmrats,  whlcli  were  retained,  and 
no  otter  was  ever  made  to  return  the  assess- 
ments plaintiff  had  paid. 

In  this  case  the  facts  are  undisputed. 
Had  plaintiff  withdrawn  or  taken  a  demit 
from  his  local  grange,  affiliated  with  no  oth- 
er, and  thereafter  paid  no  grange  dues,  the 
ease  would  seem  to  quadrate  In  facts  and 
principle  with  that  of  Laxton  against  this 
defendant  (168  Midi.  448,  134  N.  W.  467). 
where  plaintiff  withdrew  from  his  grange  and 
paid  no  further  dnes,  but  continued  to  pay  his 
Insurance  assessments  until  after  he  suffered 
a  fire  loss,  which  defendant  refused  to  pay  be- 
cause the  Insured  had  not  kept  up  his  dues 
in  a  local  grange  and  retained  all  assess- 
ments he  had  paid  up  to  the  time  of  his  loss. 
In  this  case,  however,  plaintiff  never  severed 
his  connection  with  his  local  grange,  the  rec- 
ords of  which  show  him  a  member  since 
1904,  was  not  expelled  or  suspended  by  It, 
and  had  paid  all  dues  it  ever  assessed 
against  him.  He  had  regularly  paid  his  in- 
surance assessments  to  defradant,  Including 
two  annual  assessments  made  against  him 
by  it  after  hla  fire  loss,  which  it  accei»ted  and 
retained. 


[1]  Although  It  Is  possible  the  state  grange 
might  have  forfeited  the  charter  of  his  lo- 
cal grange  owing  to  Its  dormant  condition, 
it  did  not  do  so.  While  yet  retaining  its 
charter,  the  subordinate  grange  could  at  any 
time  have  resumed  Its  functions  by  the  ac- 
tion of  its  members  who  were  In  good  stand- 
ing. Lemmen  v.  Allendale  Grange,  201  MlA. 
179,  166  N.  W.  1003. 

Plaintiff  contends  that  section  25  of  de- 
fendant's by-laws  does  not  apply  to  the  sit- 
uation presented  here,  because  plaintiff  had 
kept  all  subordinate  grange  dues  fuUy  paid, 
and  his  dues  were  not  "nine  months  In  ar- 
rears" vrb&a  his  loss  occurred,  or.  If  It  does 
apply,  the  Laxton  Case  is  analogous  to  its 
facts  and  controlling  in  principle.  The 
learned  circuit  Judge  In  directing  a  v^lct 
apparently  adi^ted  Uw  latter  view,  sayli^; 
in  part: 

"The  company  could  waive  this  by-law  and 
thfl  levy  and  retention  of  assessments  after  the 
knowledge  of  the  defendant  constitutes  a  waiv- 
er. It  was  thus  the  duty  of  the  arbitrators  not 
to  reject  the  claim  because  of  plaintiffs  failure 
to  pay  his  grange  dues.  The  decision  of  the 
Supreme  Court  was  Undlng  on  them  and  thehr 
failure  to  give  it  effect  would  invalidata  their 
award.  It  would  result  In  a  legal  fraud  on  the 
plaintiff." 

In  the  Laxton  Case  the  plaintiff  paid  de- 
fendant one  year's  assessment  after  his  loss 
which  It  tendered  back  after  suit  was  begun, 
which  he  refused.  In  this  case  plaintiff 
paid  two  years'  assessments  which  defmd- 
ant  retained  and  made  no  offer  of  return. 
In  the  Laxton  Case  plaintiff  contended  that 
the  defaidant,  through  Its  secretary,  kne^v 
of  what  was  done  by  plaintiff,  and  did  not 
cancel  hie  policy,  but  after  this  knowledge 
came  to  it  assessed  plaintiff  and  collected 
the  assessment  whldi  It  stiU  retained.  The 
trial  court  found  then  were  issues  of  fact 
on  those  cont^tions,  and  submitted  than 
to  the  jury.  On  the  oneatltm  of  waiver  ttili 
court  there  said: 

*Tbe  fact  is  not  In  dispute  that  after  It  Is 

claimed  the  policy  became  void,  and  after,  ac- 
cording to  the  finding  of  the  )ury,  the  secretary 
had  notice  of  the  facts,  that  asseBsments  were 
made  and  collected,  which  assessments  are  yet 
retained  by  the  defendant.  Under  these  ^r- 
cumstances,  we  think  the  Judgment  should 
stand" — citing  cases. 

In  the  Instant  case  defendant  pleaded  In 
bar  an  award  by  its  appellate  board  of  ar- 
bitration provided  for  In  article  V  at  \tB  arti- 
cles of  association,  which  by  article  TI  is 
made  binding  and  final  oa  appeals  taken 
from  an  adjusting  board  to  the  excla^on  of 
litigation  by  any  loser.  Under  this  plea  It 
was  contended  broadly  that  the  conrts  were 
closed  to  plaintiff,  and  when  his  counsel 
sought  to  attack  the  award  on  the  ground  of 
fraud  (Ejection  was  Interposed  for  the  fur- 
ther rrasCT  that  a  court  of  law  bad  no  juris- 
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diction  to  disregard  or  set  aside  an  award 
because  frandnlmtly  made. 

Alflioagh  not  made  clear  In  the  opinion, 
it  may  be  noted  tbat  a  similar  objection  vas 
made  In  tbe  Laxton  Case  and  properly  over> 
ruled,  as  tlie  record  of  the  case  dlsdoses 
defendant  early  denied  all  UaButy,  thereby 
waiving  its  right  to  arbitration,  and  none 
was  liad.  Apparently  ^ftdng  by  that  ex- 
poloice^  defendant's  secretary  wrote  plain- 
tiff In  this  case,  on  April  28,  1918,  acknowl- 
edging notice  of  loss,  advising  papers  for  ad- 
Jnstment  had  been  sent  to  the  nearest  direc- 
tor, who  would  give  notice  where  and  when 
the  adjusting  board  would  mee^  and,  refer* 
ring  to  the  mattw  of  plalnUfl's  grange  does, 
said  in  part  as  follows: 

"I  am  of  the  opinion  that  it  is  not  for  the 
secretary  or  the  ofBcers  of  the  company  to  de- 
termine what  elfect  it  has  on  the  liability  of 
the  company,  Init  it  is  tor  the  adjuating  board 
to  determine  tltis  matter,  so  the  adjaiting  board 
is  being  appointed  the  same  as  if  your  grange 
does  were  paid  op  to  within  nine  months,  and 
in  ao  doing  we  do  not  wiab  to  be  onderstoodjis 
'waiving  any  provisions  of  the  policy  contract 
er  any  rights  of  Uie  company. 

'^BtemsUy  yonrs,         B.  A.  Holden.*' 

When  the  adjusting  board  met  plaintUt 
appeared,  submitted  to  an  examination,  and 
was  beard.  The  adjusting  board  determined 
by  a  majfvit;  Umt  the  matter  ot  plaintiff's 
grange  does  bad  no  effect  on  the  liability  of 
tbe  company,  fixed  the  valuation  of  tbe  prop- 
erty destroyed  bs  fire,  and  made  him  an 
award  of  |Q00.  Brother  BarUett,  a  director 
and  tbe  president  of  defendant,  was  a  mem- 
ber of  this  adjusting  board,  appointed  by  its 
"preaidait  and  secretary"  under  section  (b) 
of  article  V  of  its  articles  of  assodatton. 
On  Hay  5,  IftlS,  he  wrote  defsidant's  secre- 
tary, "Inclosing  the  result  of  our  attempt  to 
adjust  the  Falmw  loss  today,**  and  asking, 
"What  will  be  your  i^an  of  action  regard- 
ing this  matter?"  On  May  10,  1936,  tbe  sec- 
retary wrote  Worthy  Brother  Palmer  a 
dwrt  letter  fratmally  signed,  saying: 

"I  have  the  adjustment,  of  your  loss  from 
Brother  Bartlett.  I  am  appealing  from  the 
flndisgs  of  the  adjusting  board  to  the  arbitra- 
tion board" 

— giving  the  date  and  place  of  its  meeting. 
Plaintiff  attended  tbat  meeting,  was  heard, 
and  submitted  his  side  of  the  contention, 
with  tbe  result  before  noted.  In  bis  appli- 
cation for  insurance  plaintiff  signed,  amongst 
other  things,  the  following  agreonent: 

"I  accept  this  insurance  subject  to  the  arti- 
cles of  association,  the  roles  and  regulations 
and  by-laws  of  said  company,  now  In  force  or 
that  may  hereafter  be  in  force." 

[2]  This  and  otUer  courts  have  more  than 
once  held  tbat,  where  members  of  a  volun- 
tary society  provide  a  board  or  tribunal  to 
settle  differences  wtilch  may  arise  between 
the  association  and  its  meml)»a,  and  maldng 
186N.W.-83 


Its  dedtfons  final,  a  manber  who  accepts  a 
eontnict  of  insurance  as  above  indicated  la 
bound  by  his  agreement  In  the  absence  oC 
waiver,  refusal  to  act  or  pay  an  award  on 
the  part  of  his  assodatkm,  and  the  courts 
are,  as  a  general  rule^  wltbont  Jurtsdlo- 
tlontordleva  Patrons' Fire  Ins.  Oa  v.  Atty. 
General,  186  IQA.  488,  181  N.  W.  Ul»; 
Bone  V.  Orange  Mnt  Tire  Ins.  Ca.  210  MielL 
896, 184  N.  W.  40fi.  This  Is  not  inconsistent 
with  tb»  rule  tbat  sndi  an  association  may 
waive  arbltratton  by  act  <a  word,  In  wlilch 
case  tbe  courts  are  open  to  die  aggrieved 
member, 

IS]  In  \he  Instant  case  plaintiff  submitted 
to  an  award  and  exhausted  tiuit  remedy. 
Leaving  the  award  against  bim  standing,  fie 
commenced  an  action  at  law  In  assnmpstt  to 
recover  en  bis  policy  of  insurance,  and,  when 
the  award  was  Interposed  as  a  ^efms^ 
sought  to  atta<A:  it  collaterally  on  tbe  groonA 
of  fraud.  This  he  may  not  do.  Bis  nffinmry 
remedy  Is  by  direct  proceedings  against  tbe 
award  in  a  court  of  equity  where  rests  spe- 
cial Jurisdictl(»i  in  mattmrs  of  fraud,  acci- 
dent, mistake^  etc.  In  this  state  distinct 
equitable  JurlsUetlon  over  awards  Is  not 
wanting,  as  in  certain  code  states  where  tbe 
distinction  between  law  and>dbancery  courts 
lias  been  aboliehed.  Brown  v.  <arcnlt  Judge, 
70  Mich.  274,  42  N.  W.  827,  S  L;  B.  A.  226» 
13  Am.  St.  Rep.  438. 

"A  court  of  eguity  cannot  abdicate  its  duty 
or  submit  its  conscience  to  what  a  jury  might 
do  in  any  case,  not  even  tbat  of  an  individual 
against  a  corporation.  Under  the  Constitution 
and  laws  of  this  state,  a  court  of  law  is  not 
the  proper  forum  to  determine  whether  an 
award  under  an  arbltratton,  agreed  to  by  the 
putles  thereto,  was  corruptiy  and  traudnlentiy 
made.  Oourts  o£  equity  alone  are  clothed  with 
the  power  to  set  them  aaide."  Ulchels  v.  Un- 
derwriters Ass'n.  129  Mich.  417,  89  N.  W.  06. 

Tide,  also,  Beam  v.  Maocmiber,  88  Mich. 
127;  Hembean  v.  Knights  of  Qx9  AGaocabees, 
101  Mich.  161,  59  N.  W.  417,  49  L.  B.  A.  592. 
4S  Am.  St  Rep.  400;  £Wmore  v.  Knights 
of  the  Maccabees,  109  Midi.  IS,  66  N.  W. 
676 ;  Baymond  v.  Farmers',  etc.,  Ins.  Co.,  114 
Mich.  386,  72  N.  W.  264;  Kearney  v.  Ins. 
Co.,  126  Mtcb.  24e,  85-N.  W.  733;  Early  v. 
Ingham,  Circuit  Judge,  166  Mich.  517,  131  N. 
W.  1104;  Early  v.  Tossing.  182  Mich.  814, 
148  N.  W.  678 ;  Patrons'  Mut.  Fire  Ins.  Co.  v. 
Pagenkoff,  213  Mich.  157,  182  N.  W.  18; 
Howe  V.  Patrons'  Mut  Fire  Ins.  Co.,  186  N. 
W.  864,  filed  December  21.  1921. 

"A  court  of  eqoi^  has  Jurisdiction  over 
awards  to  restrain  enforcement  thereof  and  to 
set  them  aside  in  the  ordinary  cases  of  fraud, 
corruption,  and  mistake,  or  other  extraneous 
causes  going  to  their  validity.  Any  facts  which 
show  it  to  be  against  conscience  to  enforce 
the  award,  or  the  judgment  upon  it,  and  whidi 
could  not  have  been  taken  advantage  of  at  law, 
will  authorize  equitable  Intexference."  0  Cor- 
pus Juris,  190. 
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In  contraventloa  of  this  well-setQed  gea- 
eral  principle  counsel  for  plaintiff  cite  and 
rely  on  Dick  r.  International  Congrees,  138 
Mich.  372.  101  N.  W.  564,  decided  by  a  close- 
ly divided  court,  which  involved  primarily 
an  award  predicated  solely  on  the  certificate 
of  a  physician  containing  Information  obtain- 
ed from  his  patient  which  was  essential  to 
enable  him  to  prescribe,  in  its  nature  tes- 
timony which  the  law  forbids  In  positive 
terms.  In  neither  case  cited  to  sastain  the 
majority  view  upon  the  question  before  us 
is  the  Jurisdiction  of  a  court  of  law  to  set 
aside  a  completed  award  decided,  discuss- 
ed or,  so  far  as  appears,  raised.  *Id  Rose 
V.  Order  of  Patricians,  126  Mich.  677, 
89  N.  W.  1073.  it  was  simply  held  that 
a  beneficiary  in  a  fraternal  insurance  or- 
der who  was  denied  the  remedy  by  aijpeal 
provided  for  In  the  ordinances  of  the  organ- 
ization may  maintain  an  action  at  law. 
Lamson  t.  City  of  Marshall,  133  Mich.  2S0, 
95  N.  W.  78,  was  an  action  on  a  contract 
for  construction  of  a  sewer  in  which  the  de- 
fense was  made  that  plaintiff  had  not  fur- 
nished a  required  certificate  showing  com- 
pletion of  the  work  and  satisfaction  of  all 
claims  for  labor  and  materlaL  The  Dick 
Case  seems  to  be  based  upon  decisions  which 
do  not  discuss  or  decide  the  question  of  Ju- 
risdiction raised  here,  and,  to  the  extent  that 
it  may  be  construed  as  authority  for  the 
proposition  that  one  who  has  stipulated  for 
and  submitted  his  case  to  an  award  may  Ig- 
nore it  and  retort  to  an  action  at  law,  it  Is 
overruled. 

The  Judgment  is  therefore  reversed,  with 
costs,  and  the  case  remanded  for  a  new  trial 
or  such  other  proceedings  as  counsel  may  de- 
sire and  the  court  determine  In  harmony 
with  tUs  (^nlfm. 


JACKSON  et  al.  v.  STATE  MUT.  RODDED 
FIRE  INS.  CO.,  Limited.   (No.  148.) 

(Snpreme  Court  of  Michigan.  Feb.  8,  1922.) 

1.  lnsiraMt  «=3l24— PartiM  may  contract  for 
InNnum  as  tlity  ms  tt  provided  tha  con- 
traal  don  avt  ooitravM*  pr*vl*liun  vt  law. 

FUtiea  may  make  meb  «  contract  for  in- 
■oranee  as  they  see  fit  provided  it  does  not  con- 
travene any  provision  of  law. 

2,  Usaraaee  4e»5B7— Provlsloa  In  policy  for 
••ttlaniflat  Iqr  arbltniHoa  haM  to  apply 
quMtin  VI  liability  for  loss. 

In  an  insurance  poUcy  tha  condition  that, 
"in  ease  of  disagreement  with  the  loser  of  prop- 
er^ iasnred  regardios  any  matter  pertaining 
to  the  loss  or  damage  or  the  payment  thereof 
said  matter  in  difference  shall  be  determined  by 
arbitrators,"  applied  to  a  dispute  concerning 
the  question  of  the  liabiU^  of  tiie  company  for 
loss,  as  well  as  to  the  assessment  of  damages 
occasioned  by  the  lost. 


3.  lasurenoe  «=3574(5)--Loter  In  preKmlaary 
arbitration  may  aot  sm  at  law  beforo  apply- 
ing to  final  beard  of  arftltrmtlott  as  provided 
In  aoreemeat 

Where  an  insurance  policy  contained  a  con- 
dition that,  in  disputes  between  the  Insured 
and  the  association,  the  matters  should  be  nib- 
mttted  to  arbitratl<w,  and  Insured  had  his  loss 
submitted  to  an  arbitration  committee,  bat  did 
not  appeal  from  a  deefilai  against  him  to  the 
final  arbitration  committee  as  provided  1^  the 
articles  ot  the  association,  he  may  not  sne  at 
law  on  the  ground  that  the  arbitrators  were 
munben  or  officers  of  the  company. 

4.  Inturanoe  «b»574(5)— Mortfagao  to  wbon 
lasnranco  polloy  It  traasforrod  take*  It  sab- 
Joot  to  all  its  terms. 

Whece  a  policy  in  a  mutual  fire  insoranee 
company  was  issued  on  buildinf;a  which  were 
sold  and  arrangements  made  to  have  policy 
transferred  to  the  mortgagee  of  the  purchaser, 
the  mortgagee,  if  the  policy  was  transferred, 
took  it  subject  to  all  its  terms  and  provisions, 
and  cannot  treat  as  void  a  finding  of  a  board  Of 
arbitrators  provided  for  in  the  policy,  and  sue 
at  law  on  the  poUcy  and  attack  the  finding  cd- 
laterally. 

5.  Insuranoo  «=»674(S)— Award  of  board  of 
artltrators  provided  In  Insaranoe  policy  oaa 
be  set  aside  only  in  equity. 

Where  the  policy  of  a  mutual  fire  insurance 
company  provided  that  lUsputes  between  the 
Insnred  and  the  company  were  to  he  settled  hy 
arbitration,  an  award  by  the  board  of  arUtra- 
tion  can  only  be  set  aside,  if  at  all.  In  a  coort 
of  equity. 

Krror  to  Olrcidt  Court,  Oceana  Coontyi 
John  Tandttvmft  Judgb 

Action  by  3.  t.  Jackson  and  another  against 
the  State  Mntoal  Bodded  Fire  Insurance 

Company,  limited.  From  Judgment  for 
plalntltrs,  defendant  appeals.  Berersed,  and 
new  trial  granted. 

Argued  before  FELLOWS.  O.  J.,  and 
WIfiST,  STONB,  CLARE,  BIBD,  SHABPJB!, 
MOOB£,  and  SIBEBB,  JJ. 

Kinnane,  Bhuk  ft  liebrand,  of  Bay  OUy, 
for  appellant. 
Barl  C.  Pngsley.  of  Bart,  for  appdlees*- 

WIEST,  J.  Defendant  Is  a  mutual  fire  in- 
surance company.  It  Issued  a  policy  of  In- 
surance OD  a  farm  bam  to  Chester  B.  Hall 
and  wife.  The  Halls  sold  the  farm  to  plain- 
tiff Jackson,  and  Jackson  gave  a  mortgage 
therecHi  to-  plaintiff  Onrsler.  Mr.  Hall  and 
Oursler  went  to  the  local  agent  of  the  com- 
pany, and  requested  that  the  policy  be  trans- 
ferred to  Oursler,  and  Hall  signed  the  trans- 
fer and  delivered  the  policy  tp  Oursler.  Our- 
sler paid  the  agmt,  and  requested  that  the 
policy  be  transferred  to  him  and  sent  to  him 
at  his  home  in  Texas,  fliie  agent  neglected 
to  send  the  papers  to  the  secretary  of  the 
company  for  approval  as  provided  by  the  ar- 
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tides  and  by-laws  of  tbe  company.  Defend- 
ant's secretary,  having  no  notice  of  tlie  sale 
l7  the  Halls,  or  of  the  attempted  transfer 
of  the  policy  by  the  HaUs  to  Oursler,  mailed 
a  notice  of  assessment  to  the  Halls,  and 
idalntlff  Jackson  sent  defendant  his  check 
therefor,  and  Inquired  ixj  letter  whether  the 
policy  had  bem  transferred  to  Oursler.  On 
Angnst  20,  1919,  the  secretary  of  the  com- 
pany advised  Ur.  Jadbson  that  the  policy  was 
stlU  in  tbn  name  of  the  Halls,  and.  If  a 
transfer  was  wantedt  ttw  transfer  blank  on 
tbe  bade  of  the  policy  should  be  filled  out 
and  tbe  policy  sent  to  tbe  oompany  for  ap- 
IWDTaL  Nothing  farther  was  done,  and  <m 
Angnst  29,  1919,  tlie  bam  burned. 

Tbe  defendant  denied  liability,  and  plain- 
tur  Ontsler  demanded  arbitratlrai  under  the 
artldee  of  the  company.  An  arbitration  was 
had,  and  tbe  arbltnton  fOimd  there  'was  no 
UablUty  on  the  part  oC  deflatdant 

Flalntlffli  took  no  appeal  from  tbis  deter- 
mination to  the  final  arbitration  committee, 
bat  brooght  this  salt  in  assumpsit  upon  the 
policy  to  reoorer  the  loss. 

Defendant  pleaded  the  general  Issue,  and 
gave  notice  therenn^  of  the  proceeding  be- 
fore the  arbitrators,  and  at  the  award,  and 
tiiat  the  same  was  final,  and  that  the  plain- 
tffiSi  coald  not  recover  in  a  suit  at  law  wtdle 
iodi  award  or  finding  remained  unlm- 
peached,  and  that  the  plaintllb'  only  reme- 
dy, within  proper  time,  was  in  a  court  of 
diancery  to  set  aside  the  award. 

At  the  trial  tbe  learned  drcolt  Judge  dl- 
TCCted  a  verdict  in  favor  of  plaintiff  Oursler 
tar  tbe  Insurance  on  the  bam  and  against 
plaintiff  JadESOtt  who  claimed  iuBurance  on 
the  contents  of  tbe  bam,  but  who  bad  no 
transfer  of  such  Insurance  from  the  Halls. 
In  directing  the  verdict  the  drcnlt  Judge  ex- 
pressed his  view  of  the  law  upon  th^  matter 
of  the  arbitration  and  its  diect  upon  the 
suit  at  law,  as  follows : 

"I  am  also  ot  the  opinion  that  tiie  aibUm- 
tion,  so-called,  does  not  bar  recovery.  In  tha 
first  place,  I  don't  believe  that  it  ig  sacb  an 
arbitration  as  is  intended  by  the  articles  them- 
selves.  I  am  of  the  opinion  that  tbe  arbitration 
there  called  for  ia  an  arbitration  when  there  is 
a  difference  of  opinion  or  a  difference  of  daima 
as  to  the  valaation  of  the  property  that  has 
been  lost  by  the  fire;  that  it  does  not  anily 
to  a  QoestiCT  of  law  as  to  whether  there  should 
be  any  recovery  or  whether  there  can  be  any 
recovery  upon  tbe  policy  of  Insurance;  that 
the  arbitration  intended,  therefore,  is  dmpU 
when  tbe  parties  cannot  agree  as  to  the  amount 
of  the  loss,  and  In  that  case  tbe  articles  pro- 
vide, under  tbe  law  and  dedsions  of  this  state, 
that  the  matter  can  be  arbitrated.  Farther 
than  that,  I  am  of  the  opinion  that  the  arbitra- 
tion board  was  not  a  disinterested  board,  as 


means,  to  my  mind,  policy  holders,  but  It  also 
provides  that  they  must  be  disinterested  per- 
soos,  and  that  agents  of  tbe  company  are  not 
disinterested  persons  within  the  meaning  of  the 
charter.  If  that  were  trne,  I  think  the  officers 
of  the  company--Mr.  Wbitaker  himself  might 
have  been  one  of  the  arbitrators,  provided  he 
was  a  member  of  the  company,  as  I  snppose  he 
was;  but  it  means  disinterested  policy  holders, 
and  the  board  was  composed  of  agents  of  the 
company,  so  that  the  arbitration  would  not  be 
by  a  disinterested  board.  So  for  both  of  those 
reasons  I  am  of  the  opinion  that  the  arbitra- 
tion, so-called,  does  not  bar  recovery." 

[1]  It  la  axiomatic  that  parties  may  make 
sudi  a  contract  for  Insurance  as  they  may 
see  fit  provided  the  same  does  not  contra- 
vene any  provision  of  law.  The  policy  was 
at  all  times  subject  to  tbe  articles  of  asso- 
dation  and  by-laws  of  the  company — made 
so  by  agreement  on  the  part  ot  the  policy 
holder — viz. : 

"I  accept  this  insnrance  subject  to  tbe  arti- 
cles of  association  and  the  rules  and  regula- 
tions apd  by*lawB  of  said  company,  now  in 
force  ia  that  may  hereafter  be  in  force." 

In  no  event  cotdd  Mr.  OarOer,  as  dalmed 
transferee  of  the  policy,  dalm  greater  rights 
than  the  Halls.  There  arose  a  disagreement 
between  tbe  company  and  plaintiff  Oursler, 
and  this  brought  into  play  the  agreed  method 
of  settling  the  same,  viz.: 

"In  case  of  disagreement  with  tbe  loser  of 
property  Insured,  regarding  any  matter  per- 
taining to  a  loss  or  damage  or  tbe  payment 
thereof,  said  matter  In  difference  shall  be  de- 
termined by  artiitration.  In  case  of  such  dis- 
agreement the  loser  shall  notify  the  secretary 
in  writing  (rf  his  or  her  desire  to  appeal  to  the 
arbitration  committee,  and  at  the  same  time 
deposit  $15  with  the  secretary  to  apply  on  Ua 
or  her  share  of  the  expenae  of  such  arbitra- 
tion.'* 

This  provlsl<»i  was  recognized  by  plaintiff 
Oursler,  and  through  his  attorney  he  season- 
ably made  application  for  a  hearing  before 
tbe  arbitration  committee,  and  paid  |15.  tbe 
fee  required.  The  artldee  provide  that  ei- 
ther party  may  appeal  from  the  arbitration 
committee  to  the  final  arbitration  committee. 

[2]  No  such  aK>eal  was  tafcen,  and  the 
finding  made  by  the  arbitrators  stands  unre- 
voked and  unlmpeached.  Are  the  terms  of 
the  policy  providing  that,  "In  case  of  dis- 
agreement with  the  loser  of  property  insured 
regarding  any  matter  pertaining  to  a  loss 
or  damage  or  the  payment  thereof,  said 
matter  In  difference  shall  be  determined  by 
arUtratlim,"  restrictive  in  scope  to  the  mere 
assessment  <tf  the  damages  occasioned  by 
tbe  loss,  or  are  the  terms  Indoslve  of  the 
questltm  of  liability?  We  are  of  the  o^nitm 


the  charter  provides  that  It  should  be.  It  ap- .  ^.  ^  j.  ^■^ 

pears  here  by  the  tMtimony  that  the  memhevs  |  *  disagreement  between  the  company 
of  that  arbitration  board  were  agents  of  the '  loser  of  proper^  Insured  regard- 

company,  and.  whOe  the  diarter  does  say  that  ^ff  '^^S  matter  pertaining  to  a  loss  or  dam- 
they  shea  be  members  of  the  company,  tiiat  age  <s  the  j/aymeat  tbaeaff*  la  Industve  of 
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the  qawtlon  of  the  liablllly  of  the  company 
tt  snch  iB  the  Babject  at  disagreement 

[8]  Plaintiff  Onraler  did  not  pnrsue  hU 
remedy  anwal  to  the  final  arbitration 
committee.  Bnt  thla  does  not  help.  Gortaln- 
ly  the  loaer  cannot  take  the  Judgment  of  the 
arbitration  c(»nmlttee,  and.  If  It  Is  adverse, 
bring  salt  at  law  Instead  of  taking  an  appeal 
to  the  final  arbitration  committee.  The  In- 
sured, having  agreed  to  the  method  of  ar- 
bitration and  also  the  arbitrators,  cannot 
be  heard  to  say  that  the  award  should  be 
Ignored  on  the  ground  tiiat  the  arbitrators 
were  members  or  o£Bcers  of  the  company. 
Undoubtedly  arbitrators  should  be  disinter- 
ested, bdt  the  objection  comes  too  late  after 
contract  agreement  authorizing  members  of 
defendant  company  to  so  act,  and  especially 
after  the  arbitration  has  been  had  at  the  re- 
quest of  the  one  claiming  insurance. 

[4,  $1  Tf  plaintiff  Onrsler  became  transferee 
of  the  policy  be  took  It  sabject  to  all  of  Its 
terms  and  provisions,  and  he  could  not  treat 
tbe  finding  of  the  arbitrators  as  void  and 
bring  suit  at  law  and  there  attack  such  find- 
ing collaterally,  Snch  finding  Can  only  be 
set  aside,  if  at  all,  in  a  court  of  equity. 
Michels  V.  Western  Underwriters'  Ass'n,  129 
Mich.  417,  89  N.  W.  se ;  Beam  v.  Hacomber, 
S3  Mich.  127;  Baymond  v.  Farmers'  Mutual 
Fire  Insuramie  Co.,  114  Mich.  886,  72  N.  W, 
264;  Early  v.  Ingham,  Circuit  Judge,  166 
Mich.  517.  131  N.  W.  1104;  Early  v.  Tos- 
sing, 182  Mich.  314,  14S  N.  W.  678;  Patrons' 
Mutual  Fin  Insurance  Co.  v.  Bagenkoff. 
218  Mich.  157,  182  N.  W.  18 ;  Bone  v.  Grange 
Mutual  Fire  Insurance  Co..  215  Mich.  306, 
184  N.  W.  406;  Palmer  v.  Patrons'  Mutual 
Fire  Insurance  Go^  186  N.  W.  511,  handed 
down  herewith. 

The  Judgment  Is  reversed,  with  costs  to 
ai>pellant,  and  a  new  trial  la  granted. 


ITHACA  ROLLER  MILLS  V.  ANN  ARBOR 
R.  CO.    (No.  92.) 

(Snpreme  Oonrt  of  Mldiigan.    Feb.  S,  1922.) 

1.  Appeal  u4  emr  «ss>IOI2(l)— FIsdIaos  sot 
disturlied  HBlesa  against  elear  weight  of  evi- 
dence. 

Iaw  cases  are  not  heard  de  novo  b7  the  Su- 
preme Court,  and,  while  that  court  is  bound  to 
ezamine  tbe  facts  disdosed  by  tbe  record  to 
determine  whether  the  findings  are  manifestly 
against  the  clear  weight  of  the  evidence,  unless 
such  is  the  case  it  cannot  substitute  its  own 
ctmclusiims  on  the  facts  for  those  of  the  trial 
Judge,  or  disregard  his  findings. 

2.  Carriers  «=»I78^onReottng  held  sot  to  bo 
holding  goods  as  warebouseman  when  dam- 
aged, so  as  to  prevent  suit  against  initial  car- 
rier. 

A  connecting  carrier  was  not  holding  goods 
as  warehouseman  when  they  were  damaged  by 


a  flood,  so  as  to  prevent  an  action  against  the 
Initial  carrier  under  the  Carmack  Amendment 
(U.  S.  Comp.  St.  SS  8604a,  8604aa),  where  no- 
tice of  tbe  arrival  of  the  goods  had  not  been 
given  the  "notify  consignee." 

3.  Carriers  I  (^Liable  whoa  rMSonaUe 
preoautlons  not  taken  to  proteet  proper^  In 
freighthousa  from  flood  of  wUoh  oanlar  tad 
warning. 

Where  a  carrier  had  warning  of  an  oncom- 
Icg  flood  in  ample  time  to  protect  goods  which 
had  reached  their  destination  and  been  placed 
in  the  freighthoose,  sad  did  not  take  TeaaonaUe 
precautions  to  protect  them  after  such  notice, 
it  waa  lii^e  for  the  damage  thereto,  though 
the  flood  was  an  act  of  God  for  loss  fnnn  which 
the  carrier  was  not  liable. 

Brror  to  Circuit  Court,  Gratiot  County; 

Edward  J.  Molnet,  Judge. 

Action  by  the  Ithaca  Roller  Mills  against 
the  Ann  Arbor  Qailroad  Company.  Judg- 
ment for  plaintiff,  and  def^idant  brings  er- 
ror. Affirmed. 

Argued  before  FHLLOWS,  O.  J.,  and 
WIEST,  STONE,  GLABK,  BIBD,  SHAHPE, 
MOORE,  and  ETTBERE,  JJ. 

Morlson  R.  Walte.  of  Cincinnati,  Ohl(^  0. 
G.  Tuttle.  of  Ithaca,  and  Herbert  S.  Harr.  of 
Cincinnati,  Ohi<^  for  appellant. 

Oeorge  P.  Stone,  of  Ithaca,  for  a^ellee. 

FELLOWS.  O.  J.  [1]  This  case  originated 
in  Justice  court  in  1913.  In  the  drcnSt  it 
was  tried  before  the  Judge  without  a  Jury, 
and  findings  of  fact  and  contdusions  of  law 
were  duly  filed.  By  appropriate  proceedings 
defendant  preserved  all  questions  tor  review, 
including  the  question  of  whethw  the  find- 
ings are  against  tbe  weight  of  the  evidence. 
This  question  we  will  first  consider.  Mudi 
space  is  taken  In  both  briefs  with  a  diacus- 
sion  of  Ithe  facts.  We  do  not  hear  law  cases 
de  novo  as  we  do  equity  cases;  our  consid- 
eration of  the  facts  In  law  cases  where  this 
question  is  properly  raised,  as  it  here  la,  be- 
ing limited  by  the  fhct  that  we  are  exercbdng 
appellate  Jurisdiction  under  well-establlBhed 
rules.  We  are  bound  to  examine  the  facta 
disclosed  by  the  record  to  determine  whether 
the  findings  are  manifestly  against  the  clear 
weight  of  the  evidence,  or,  aa  It  la  sometimes 
expressed,  against  the  overwh^mlng  weight 
of  the  evidence.  But  we  cannot  substitute 
our  own  conclusions  on  the  facts  for  those 
of  the  trial  Judge,  or  disr^rd  his  findings, 
unless  this  condition  Is  met  A  careful  read- 
ing of  this  record  is  convincing  that  we 
should  accept  the  o>tt(du^on8  of  the  trial 
Judge  on  the  facta,  and  that  the  findings  are 
not  clearly  against  the  weight  of  the  evi- 
dence. 

We  shall  not  detail  the  testimony  or  find- 
ings of  fact  fnrthffl-  than  may  be  necessary 
to  an  underatanfflng  of  the  case.    In  snh- 
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Stance  the  trial  Judge  foond:  In  Mandi, 
1913,  platDtlfl  shipped  over  defendant's  road 
60  bags  of  beans  of  the  value  of  $264.66  to 
IrontoD,  Ohio;  W.  A.  Mnrdock  was  the  no- 
tify consignee.  The  Cincinnati,  Hamilton  & 
Dayton  Railroad  was  the  connecting  carrier 
from  Toledo  to  Ironton.  The  beans  reached 
I  ronton  on  March  24th,  In  reasonable  season, 
and  were  unloaded  Into  the  frelghthouse  of 
the  connecting  carrier  on  the  25th.  Mr,  Mnr* 
dock  waa  not  notified  of  their  arriral.  Iron- 
ton  Is  located  on  the  Ohio  river.  It  was 
Tisited  by  destructlTe  floods  In  1884, 
and  1907.  On  the  24th  of  March,  the  day 
the  shipment  arrived,  the  river  waa  run- 
ning full.  It  commenced  to  rise  the  25th 
and  the  rise  continued  daring  tbe  succeeding 
days,  colmtnatlng  on  Sunday,  the  30tb.  The 
flood  did  much  damage  to  the  dty.  The 
lihlpmrait  of  beans  waa  soaked  wltb  water; 
some  of  the  beans  were  turned  over  to  the 
relief  committee,  but  iv&ce  not  usable,  and 
the  balance  were  thrown  away.  On  Satur- 
day, the  29th,  Mr.  Mnrdock,  the  notify  c<nk- 
slgnee,  went  to  tbe  frelghttioaae  ot  the  De- 
troit, Toledo  &  Inmton,  In  the  same  building 
^  as  the  frelghthouse^of  the  C^dnnati,  Ham- 
ilton &'  Daytm,  and  ranored  to  a  boat  be 
had  procured  about  100  tons  ot  frel^^t  He 
was  imable  to  get  Into  tbe  Candnnatl,  Hamil- 
tmi  &  Dayton  freighthonse  because  It  waa 
locked.  It  appears  fnnn  the  testimony  of  tin 
freight  agent  of  the  cmmecting  carrier  that 
he  left  the  flreifl^thonse  on  Friday  and  did 
not  return  until  Snnday.  The  wat»  was  not 
op  to  the  frelghthouse  floor  on  Saturday. 
The  following  day.  however,  It  was  from  24 
to  80  Inches  deep. 

The  court  further  found  that  as  early  as 
Wednesday  telegrams  and  telephones  were 
received  f^om  localities  wd  stream  telling  of 
the  flood,  and  that  the  mayor  of  IrodCcm  is- 
sued repeated  warnings  that  a  destructive 
flood  was  approaching,  and  advising  dili- 
gence for  the  safety  of  tbe  people  and  their 
property,  and  that  such  warnings  were  g^ven 
publicity  through  the  press,  and  ttiat  the 
agents  of  the  carrier  had  knowledge  of  the 
imminent  danger,  but  took  no  steps  to  pro- 
tect the  property  in  Its  frelghthouse,  but  left 
tbe  frelghthouse  locked,  up  from  Friday  until 
Sunday.  He  concluded,  as  matter  of  law, 
that,  although  the  flood  was  an  act  of  God, 
It  waa  not  a  defense  where  the  carrier  had 
notice  of  the  Impending  flood  and  did  not  use 
reasonable  means  to  protect  the  shipment 
from  destruction,  although  It  had  ample  time 
so  to  do. 

[2]  There  are  numerons  assignments  of  er- 
ror on  the  admission  of  testimony.  They 
have  all  been  examined  and  may  be  disposed 
of  by  the  statement  that  we  have  discovered 
no  testimony  which  was  considered  by  the 
court  and  which  entered  into  his  findings 
which  was  Improperly  received.  Kor  will 
we  devote  any  ccntslderable  space  to  the  con- 
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Bideratlon  of  the  legal  contention  of  defend- 
ant's counsel  (based  on  Its  claim  that  notice 
of  the  arrival  of  the  shipment  was  given  to 
tbe  noti^  consignee)  that  the  Cincinnati, 
Hamilton  &  Dayton,  the  connecting  carrier, 
was  holding  the  goods  as  warehouseman,  and 
that  liability  could  not  be  predicated  against 
the  Initial  carrier  under  the  Oarmack 
Amendment  (U.  S.  Cmnp.  St  IS  86Q4a, 
8604aa).  The  trial  Ju^  bavlng  found  that 
the  nott^  consignee  was  not  given  notice  of 
tbe  arrival  of  the  shlinn^t,  it  is  manifest 
that  the  Cincinnati,  Hamilton  &  Dayton  was 
not  holding  the  beans  as  warehouseman. 
Wallace  v.  Detroit,  etc.,  R.  Co.,  176  Mich. 
128,  142  N.  W.  668,  Ann.  Cas.  1915B,  631. 

[3]  We  find  no  difficulty  in  agreeing  that 
this  disastrous  flood  was  an  act  of  God ;  nor 
do  we  find  any  difficulty  In  agreeing  that 
the  carrier  la  not  liable  when  the  loss  is  oc- 
casioned by  tbe  act  of  Ood  or  tbe  public  en- 
emy. Our  dUBoalty  Is  readied  wben  we 
come  to  the  task  of  applying  the  law  to  tbe 
found  fiicts.  Was  tbe  loss  occasioned  tbe 
act  of  Ood,  or  by  t2ie  negllgmce  of  the  de- 
fendant In  tailing  to  take  reasonable  precan- 
tioDs  to  protect  the  ahiUuB^t  tn»n  the  flood 
after  It  had  notice  that  It  waa  immlnentT- 
The  trial  ^uig»  reached  tbe  conclusion  that 
the  latter  was  the  cause  of  the  loss;  not  Hie 
former,  and  concluded  tlutt  the  carri«  was 
liable.  Defendant's  counsel  dte  6n  this 
branch  of  the  case  the  following  authorities: 
1  MkOile  on  Carriers,  |  991;  10  a  X  112; 
Fentlman  v.  A.,  T.  ft  8.  F.  By.  Co.,  44  Tex. 
Civ.  App.  466,  96  S.  W.  830:  Pesrce  v.  Tbe 
Thomas  Newton  (D.  C.)  41  Fed.  100 ;  People 
V.  ntlca  Cement  Co.,  22  HI.  App.  159;  Wert- 
helmer  Swartz  Shoe  Go.  v.  Missouri  Padflc 
Ry,,  147  Mo.  App.  489,  126  S.  W.  793;  Nor- 
ris  V.  Savannah  F.  &  W.  By.  Co.,  23  Fla. 
182,  1  Soutli.  476,  U  Am.  St.  Bep.  856:  Ins. 
Co.  V.  Tweed.  7  Wall.  44.  39  L.  Ed.  65; 
Sdiefler  v.  Railway  Co.,  lOB  V.  B.  240,  28  L. 
Ed.  1070;  Empire  State  Cattle  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  210  V.  S.  1,  28  Sup.  Ct.  607, 
52  L.  Ed.  931,  16  Ann.  Cas.  70;  Michigan 
Central  Ry.  Co.  v.  Burrows.  33  Mich.  6; 
Rodgers  v.  M.  P.  Ry.  Co.,  75  Kan.  222,  88 
Pac.  885,  10  L.  R.  A.  (N.  S.)  658,  121  Am.  St 
Rep.  416,  12  Ann.  Cas.  441 ;  Lamar  Mfg.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  117  Mo.  App.  463, 
03  S.  W.  851. 

These  authorities  have  all  been  examined 
together  with  numerous  others,  Inclndlng  our 
own  cases  of  Lardie  v.  Manistee,  etc.,  R.  Co., 
192  Mich.  77,  158  N.  W.  31;  McLane,  Swiff 
&  Co.  V.  Elevator  Co.,  136  Mich.  664,  99  N. 
W.  875,  112  Am.  St.  Rep.  384,  and  others. 
These  authorities  In  the  main  deal  with  de- 
lays in  shipment;  the  cases  may  be  denomi- 
nated "delay  cases."  They  are  cases  where 
It  has  been  sought  to  meet  tbe  defense  of  the 
act  of  God  by  showing  that  the  sblpmrats 
have  been  delayed.  Tbe  theory  underlying 
the  deddons  la  that  the  carrier  could  not 
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reasonably  have  foreseen  or  anticipated  that 
tbe  goods  would  be  overtaken  by  such  a  cas- 
ualty as  a  natnral  and  i>robable  reanlt  of  ttte 
delay,  and  that  the  delay  was  not  the  prox- 
imate cause.  It  may  be  said  in  i>as8ing  that 
the  courts  are  not  all  In  accord  with  the 
holdings  above  cited.  Rodgers  t.  M.  P.  By. 
Co.,  snpra,  and  Green-Wheeler  Shoe  Co.  t. 
Chicago,  etc.,  E.  Co.,  130  Iowa,  123,  106  N. 
W.  498,  5  I*  B.  A,  (N.  S.)  882,  8  Ann.  Cas. 
46,  ably  preset  the  conflicting  views.  We 
need  not  pursue  the  so-called  delay  cases 
further,  nor  need  we  question  their  sound- 
ness In  any  d^ree,  as  we  are  satisfied  that 
upon  principle  they  are  not  applicable  and 
that  the  que8tl<Hi  here  presented  is  not  con- 
trolled by  them. 

The  author  of  the  article  on  "Carriers"  in 
Billing  Case  Law  recognised  the  doctrine  of 
tbe  delay  esses  and  that  a  majority  of  the 
ooarts  of  last  resort  have  followed  it  (4  B. 
0.  1m.  721),  but  nneanlTOcally  states  (4  B.  O. 
li.  710): 

"Also,  while  it  Is  tnu  that  no  human  agen- 
cy  can  prevent  or  stay  an  act  «C  Ood,  the  act 
Itself  being  that  of  oimiipotenee,  uk!  irresisti- 
ble, It  is  freqoenUy  the  case  Uiat  the  resolts  or 
natural  conaegaences  of  an  act  of  God,  by  the 
ezerdse  of  reasooable  foreaaght  and  prudence, 
may  be  foreseen  and  guarded  against.  Where 
this  can  be  done  b;  the  ezerdse  of  reasonable 
diligence  and  prudence,  a  failare  to  do  so  would 
be  negli^nce  and  subject  the  party  upon  whom 
this  duly  devolved  to  damages,  although  the 
orii^al  cause  was  an  act  at  God.  For  in- 
stance, notice  ai  on  extraordhiary  rise  at  tlie 
head  of  a  river  might  be  sufSdent  to  cause 
persona  mgaged  in  business  lower  down  to  ex- 
pect a  proportionate  rise,  and  to  prepare  for  it; 
this  being  dependent  more  or  'less  on  Uie  sud- 
denness of  the  rise,  and  the  time  remaining  aft- 
er notice,  and  before  the  rising  water  reached 
the  place  where  the  injury  occurred.  Accord- 
ingly, it  a  loss  is  eaased  by  that  kind  <^  force 
of  tbe  elements  whldi  could  have  been  fore- 
seen or  prevmted,  or  by  the  force  of  tlie  de- 
ments combined  with  such  act  of  man  as  could 
have  been  avoided,  the  carrier  is  liable." 

Sectitm  282,  1  Hutchinson  on  Carriers  ^ 
Ed.),  reads  as  foaows: 

*^t  although  the  carriers  wOl  be  excused  if 
an  act  of  God  occasioned  the  loss.  If  it  ap- 
pear that  his  own  misconduct  concurred  with 
the  act  of  God  in  bringing  the  loss  about,  he 
cannot  escape  Habilit;.  He  is  bound  to  ezerdse 
due  care  and  diligence,  in  view  of  tbe  attend- 
ing drcumstonces,  to  protect  tbe  goods  in- 
trusted to  him  for  carriage.  And  this  ot>ligation 
will  require  that  he  take  such  precautions,  when 
the  means  of  doing  so  are  at  hand,  as  are  rea- 
sonably necessary  to  avert  a  threatened  dan- 
ger; and  if  a  loss  enaue  through  his  failure  to 
take  Bucb  precautions,  be  will  not  be  permitted 
to  shield  himself  from  liability  on  the  ground 
that  tbe  loss  was  occasioned  by  an  act  of  Ood. 
He  must  aleo  take  notice  of  any  signs  of  ap- 
proaching danger,  and.  If  they  are  such  as  rea- 
sonably to  awaken  vprehension,  and  he  has  the 
facilities  for  escape  under  his  eontrolt  he  must 
•mplcv  such  facUitlM  In  removing  tiie  goods 


to  a  place  of  safety.  And  in  general  It  may  be 
stated  that  where  tbe  carrier  by  the  exercise  of 
reasonable  diligence  could  have  foreseen  the 
happening  of  an  event  such  as  might  reasonably 
be  presumed  would  cause  injury  to  the  goods, 
and  he  fails  to  make  use  of  the  means  at  his 
command  to  guard  against  it,  and  the  goods  are 
thereby  lost  or  injured,  he  will  be  liable,  al- 
though such  loss  or  injury  would  not  have 
happened  but  for  on  act  of  Ood.  Thus  where 
cars  loaded  with  goods  were  permitted  to  re- 
main standing  at  a  place  where  they  were  likely 
to  be  submerged  by  a  flood,  and  the  cars  were 
later  submerged  and  the  goods  injured,  it  was 
held  that  the  carrier  was  liable  for  his  fail- 
ure to  remove  tlie  cars  to  a  i^ace  of  safe^. 
So  where  a  carload  of  wheat  was  allowed  to 
remain  on  a  side  track  at  a  time  when  tho 
water  in  a  nearby  river  was  steadily  rising^ 
which  fact  was  known  to  the  carrier's  serr- 
ants,  and  the  car  was  later  partially  submerged 
and  the  wheat  damaged,  it  was  held  tliat  tbe 
question  whether  tbe  carrier  had  exerdsed 
ordinary  care  in  preventing  the  loss  by  re- 
moving the  car  to  a  place  <tf  safety  was  prop- 
eriy  one  for  the  Jury." 

Mr.  Mlchle  thus  tersely  states  the  nils  a 

Mlchie  on  Carriers,  i  9»3): 

"An  act  of  Ood  is  no  excuse  where  the  car- 
rier could  have  antidpated  the  danger  and  pr^ 
vided  against  It  or  avoided  It  by  tbe  exerdse 

of  proper  core." 

In  13  Am.  &  Eng.  Bncy.  Iaw  (2d  Ed.)  721, 
the  role  Is  thus  stated: 

"An  extraordinary  flood  is  to  be  cUssod 
among  tiie  acts  of  God  which  no  hnman  power 

can  prevent  or  avert.  Wbether  it  wQl  re- 
lieve the  carrier  from  liability  depends  npw 
wbether  its  results  or  natural  consequences 
could,  by  the  exerdse  of  reasonable  foresight 
and  prudence,  have  been  foreseen  and  guard- 
ed against.  U  the  emergency  was  one  that  no 
hnman  sagadty,  guided  by  any  of  the  known 
principles  of  human  reaswdng,  could  hove  an- 
ticipated, the  carrier  will  be  relieved.  If;  on 
the  other  hand,  its  effects  might  have  been 
foreseen  by  the  exerdse  of  reasonal^  dili- 
gence and  prudence,  a  failure  to  do  so  would 
be  negligence  and  subject  the  carrier  to  dam- 
ages, although  the  original  cause  was  the  act  of 
God." 

In  Savannah  By.  Ca  v.  Com.  Guano  Co., 
103  Ga.  690,  30  8.  B.  555,  It  was  said  by  Mr. 
Justice  Lewis,  speaking  for  tlie  court: 

"The  casualty  which  caused  the  injury  to  the 
goods  may  be  regarded  as  an  act  of  God,  but 
the  carrier  is  not  protected  on  this  account 
where  he  could  have  foreseen  the  hsppening 
of  the  event,  or  by  the  exerdse  of  due  dili- 
gence could  have  provided  against  auch  an  oe- 
■currence." 

In  Smith  &  Co.  V.  Western  Railway  of  Al- 
abama, 91  Ala.  455,  8  South.  754,  11  L.  B.  A. 
619,  24  Am.  St.  Bcp.  929,  the  court  held  that 
the  facts  did  not  justi^  recovery,  but  rec- 
ognized tbe  role  that— 

"Notice  of  an  extraordinary  rise  at  the  head 
of  a  river,  might  be  sufficient  to  parties  en- 
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saged  in  biuliie«  lower  down  to  expect  a  pro- 
portionate rise,  and  to  prepare  for  it,  depend- 
ent more  or  lesa  upon  the  suddenness  of  the 
rise,  and  the  time  after  notice,  and  before  the 
rising  water  readied  the  place  where  the  in- 
jury occurred." 

Taking  up  now  the  dedfllons  of  the  oonrta 
of  Kansas  and  Mlasontl,  because  Cliese  states 
are  moat  gtrongSj  relied  upon  by  defendant's 
connsel,  we  find  that  the  delay  cases  hare 
been  held  not  to  be  cmtroUlng  where  the  car- 
rier has  reBSOnia>lft  notice  and  opportunity 
to  safeguard  the  shipment  against  the  act  of 
God  and  fails  to  take  reasonable  ixrecautlon- 
ary  measures.  We  hare  already  noted  that 
Rodgers  t.  M.  F.  By.  Co.,  stv^a,  is  a  leading 
case.  In  an  exhanstlTe  (pinion  Ur.  Justice 
Burch  fully  reviews  the  authorities,  and  con- 
cludes that  liability  of  the  carrier  does  not 
exist  in  the  delay  cases.  This  case  grew  out 
<a  the  flood  at  Kansas  City  In  1903,  whldi 
was  the  cause  of  much  litigation  and  some 
divergent  Judicial  opinions  dependent  in 
some  d^n^  on  different  records.  Another 
.case  reaching  the  Supreme  Court  of  Kansas 
growing  out  of  this  flood  was  Railway  Co, 
Henry,  78  Kan.  490,  97  Pac.  469,  18  L.  R.  A. 
(N.  S.)  177.  The  court  followed  the^Rodgers 
Case  and  reversed  a  Judgment  for  plaintiff 
rendered  by  the  trial  court.  The  case  went 
back  for  a  new  trial  and  again  appeared  in 
the  Supreme  Court  in  Henry  t.  Railway  Co., 
83  Kan.  104,  109  Pac.  1006,  28  L.  B.  A.  (N. 
S.)  1088.  upon  review  of  a  Judgment  for  de- 
fendant. The  court  again  recognized  the 
correctness  of  the  doctrine  of  the  Rodgers 
Case,  but,  taking  a  different  view  than  when 
the  case  was  first  before  it,  sustained  liabil- 
ity where  the  carrier  had  not,  before  the 
flood,  delivered  the  goods  to  the  consignee 
upon  his  reascmable  donand ;  the  court  say- 
ing: 

"There  was  no  excuse  or  JustificftUon  for 
withholding  them  from  him,  and  the  refusal 
of  the  railway  company  to  deliver  them  made 
it  guilty  of  ft  villfnl  wrong,  but  for  which  there 
would  have  been  no  loss." 

Turning  now  to  the  deddons  of  the  Mis- 
sonri  courts  and  first  taking  up  cases  in  the 
Court  of  Appeals.  The  case  <tf  Moffatt  Com- 
mlsslDn  Ca  Union  Pacific  By.  Co.,  IXS  Ifo. 
App.  644,  8S  S.  W.  117,  lUso  grew  out  of  the 
Kansas  CHty  flood.  It  was  a  delay  case  and 
liability  was  denied.  But  in  the  case  of  Pln- 
kertOQ  T.  Railway  Co.,  117  Mo.  App.  288,  03 
8.  W.  S4B,  the  conrt  had  before  It  another 
Kansas  City  flood  case^  and  in  sustaining  li- 
ability of  the  carrlw  and  referring*  to  the 
earlier  ease  It  was  said: 


"But  in  the  Moffatt  Case,  we  recogniied  that. 

if  injury  from  the  act  of  God  might  have  been 
ftvcdded  by  reasonable  foresight  and  care,  lia- 
bility woi^d  foUow.  And  so  the  learned  trial 
Jadge  instmcted  the  Jury  in  this  case,  that 
if  'the  defendant  became  aware  of  the  im- 
pending and  approaching  flood  in  time  to  liave 
removed  the  goods  to  a  place  of  saf  e^  by  the 
exerdse  of  ordinary  care  and  diligence,'  it  wu 
liable  for  the  loss.  Davis  v.  Railway.  89 
Mo.  340,  847.  So.  therefore,  the  question  ia: 
Was  there  evidence  adduced  which  had  a 
tendency  to  support  tJie  hypotheBis  thus  sub- 
mitted to  the  Jury?  An  ezaminatiou  of  the 
record  Batisfies  ua  that  there  was." 

In  Clark  v.  Pacific  R.  R.,  89  Mo.  184,  90 
Am.  Dec.  468,  the  Supreme  Court  of  Missouri 
bad  before  it  a  delay  case.  The  property 
had  been  destroyed  by  the  public  enemy; 
there  had  been  a  delay  in  shipment.  The 
conrt  denied  liability,  but  said: 

"Though  the  act  of  God  or  of  the  pubfic 
enemies  be  in  itself  alone  a  good  defense,  yet 
if  the  loss  be  directly  brought  about  by  rea- 
son of  the  negligence  or  want  of  proper  care 
and  foresight  of  the  party  himself,  it  would  not 
excuse  him.** 

In  the  later  case  of  Davis  v.  Wabash,  etc., 
R.  Co.,  80  Mo.  840,  1  S.  W.  327,  that  court 
bad  before  it  a  case  of  the  loss  of  goods  In 
a  flood  at  Toledo,  Ohio,  where  there  was 
some  evidence  that  proper  steps  had  not  been 
taken  by  the  carrier  to  protect  the  shlpmrat 
after  the  flood  became  imminent  The  court 
h^  that  the  evidence  made  a  case  of  negli- 
gence for      Jury,  and  said: 

"If  the  preponderance  of  all  the  evidence 
does  not  establish  that  the  direct,  Immediate 
and  efficient  cause  of  the  injury  was  an  iner- 
itable  flood  or  inundation,  the  defendant  is  lia- 
ble, and  although  the  cause  of  the  loss  may 
have  been  an  act  of  God,  such  as  a  great 
flood,  in  the  Maumee  river,  yet,  if  the  defend- 
ant unnecessarily  exposed  the  goods  of  plain- 
tiff to  sudi  peril  by  any  culpable  or  ne^gent 
act  or  omission  of  Its  own,  It  is  not  excused.** 

We  Bliall  not  parsne  tt»  anUiorltieB  fur- 
ther. Where  the  carrier,  as  in  the  instant 
cas^  tied  warning  of  the  oncondng  flood, 
unple  time  after  sotA  warning  to  protect  the 
shipment,  and  did  not  take  reasonable  pre- 
cautions to  protect  the  same  after  sudi  no- 
tice, be  is  not  exonorated  from  llabiU^  upon 
ttie  principles  laid  down  in  the  delay  cases. 
The  case  was  dlQUsed  ot  by  the  trial  JnHgio 
under  the  rule  above  quoted  from  the  text- 
writers  and  courts.  We  have  no  dlqxmitlon 
to  altw  or  duu^  tlila  rule. 

The  Judgment  will  be  aflEinned. 
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PEOPLE  V.  ENQLE.    (No.  172.) 
(Bapreme  Court  of  Michigan.    Veb.  8,  1922.) 

1.  latexloatlai  nqaora  «s>t34— Ciitr  ooataln- 
IBB  2.58  per  OMt.  alcohol  ai  "latoxleatlog 
liquor." 

CSder  wUch  contained  2JSS  per  cent  of 
alcohol  by  Tolame  was  "an  intoxicating  Itqnor," 
under  Pub.  Acts  1619,  No.  63, 1  3. 

[Ed.  Note.— For  otber  definitions,  Me  Words 
and  Pluases,  Firat  and  Second  Series,  Intoxi- 
cftting  Uquor.] 

2.  iatoxleatlBO  Hqnors  «»I34-'*CMer"  meaas 
feriaeatod  Jaloo  of  applet. 

In  law,  "eider"  meana  ths  fermented  juice 
of  apples. 

[Bd.  Note.— For  other  definitioni,  aee  Worda 
and  Phrases,  First  and  Second  Series,  (Sder.] 

3.  latoxioatiai  tlqaors  «S)>I34— Statato  heirt 
■aot  to  prevent  naaafaoture,  tale,  and  ate  of 
drier  withost  treating  to  prevaat  ftraieata* 

tlOB. 

Fruit  juice  or  sweet  elder  may  be  made  and 
told,  and  used  as  a  bererage,  without  treat- 
ment to  prevent  fermentation,  under  Pub.  Acta 
1919.  No.  68,  SS  8,  9,  defining  Intoxicating 
liquors  as  including  "all  mixtures,  compounds 
or  preparations,  whether  liquid  or  not,  which, 
when  mixed  with  water  or  otherwise,  produce, 

fennentatlra  or  otherwiae,  an  Intoxlcathig 
liqaor.*' 

Exceptlona  from  Circuit  Court,  Jaduon 
County:  Benjamin  WilUama,  Judge. 

Willlara  E.  Engle  was  convicted  of  unlaw- 
fully manufacturing  and  having  Intoxicating 
liquors  in  his  possession,  and  brings  ex- 
ceptions before  sentence.  Affirmed  and  re- 
manded. 

Argued  before  FEIiLOWS,  C.  3^  and 
8TEERE.  HOORB,  WIEST,  STONE, 
OltABK,  BIRD,  and  8HARPB,  JJ. 

M.  Grove  Hatch,  Proa.  At^.,  and  Arthur 
W.  Wiggins,  Asst.  Pros.  Atty.,  both  of  Jack- 
son, for  the  People. 

John  F.  Henlgan,  of  Jackson,  for  reqwnd- 
ent 

CIaARK^  J.  The  first  count  of  the  Infor- 
mation charged  that  the  defendant  unlawful- 
ly had  In  his  possession  a  certain  quantity  of 
malt,  brewed,  fermented,  spirituous,  and  iu- 
toxicatlng  Uqnors,  to  wit,  six  barrels  of  ci- 
der; the  second  count,  that  he  had  unlaw- 
ful^ manufiictured  the  same;  and  the  third 
count,  that  he  kept  a  place  where  such  liq- 
uwa,  namely,  elder,  were  manufactured,  sold, 
stored  .for  sale,  given  away,  and  furnished- 
A  motion  to  -quash  the  luftirmatlon,  on  the 
ground  that  there  was  no  testimony  at  the 
^Itmlnary  examination  that  the  cider,  was 
Intoxicating,  except  that  of  an  anal>-st  that 
the  samples  tested  2.58  per  cent,  and  up- 
wards, alcohol  by  volume,  was  denied. 


Defendant  was  engaged  In  the  mauu&o- 

ture  and  of  vinegar,  and  In  what  ha 
claimed  to  be  sweet  or  nonint<nicatlng  ei- 
der. For  bis  purpose  he  bought  apple  Juice 
or  cider  In  considerable  quantities,  sometimes 
in  car  lots.  Inspectors  of  the  food  and  drug 
departmrat  visited  his  place  of  business  and 
took  samples  of  dder  from  several  barrels, 
which,  It  Is  claimed,  defendant  had  prepared 
for  sale  as  a  beverage,  nonlntoxlcatlng  cider, 
and  from  other  barrels  of  dder  which  de- 
fendant claimed  were  to  be  made  into  vine- 
gar. The  alcoholic  content  of  the  samples 
we  have  stated.  Defendant  was  convicted 
and  has  appealed. 

[1]  1.  Refusal  to  quash  the  Information. 
The  cider,  which  the  prosecution  claimed  de- 
fendant manufactured,  possessed,  and  had 
ready  for  sale  as  a  beverage  as  stated,  con- 
tained alcohol  as  shown  by  the  analysts. 
Further  proof  that  It  was  intoxicating  was 
not  required.  Section  3  of  Act  B3,  Public 
Acts  of  1919,  provides: 

"The  phrase  intoxicating  liquors,*  whereso- 
ever used  in  this  act,  shaU  be  held  and  con- 
strued to  include  any  vinous,  malt,  brewed,  fer- 
mented «r  spirltuoDfl  liquors,  and  every  other 
liquor  or  liquid  containing  intoxicating  pitop- 
ertiea  which  is  capable  of  being  used  as  a 
beverage,  or  will  produce  intoxication,  whether 
medicated  or  not,  and  all  iiquids,  whether  pro- 
prietary, patented  or  not,  which  contain  any 
alcohol  and  are  capable  of  being  used  as  a 
beverage;  and  all  mixtures,  compounds  or  prep- 
arations, whether  liquid  or  not,  which  when 
mixed  with  water  or  otherwise,  produce,  by 
fermentation  or  otherwise,  an  intoxicating  liq- 
uor." 

And  see  Pe<vle  v.  Emmons,  178  Mich.  126, 
144  N.  W.  4T9,  Ann.  Cas.  191liD,  428,  and  cas- 
es cited.. 

[2]  2.  Refusal  to  direct  a  vordlct  a*  le- 
quested  by  defendant  The  secUim  of  Qm 
statute  above  quoted  forbids  the  makintE  of 
cider,  the  taking  of  the  Juice  from  the  fruit, 
because  such  Juice  or  elder  Is  a  liquid  prep- 
aration which  win  produce  by  fermentation 
an  Intoxicating  beverage.  But  a  subsequent 
section  of  the  act  (section  9)  contains  this 
exception: 

"The  proviaions  of  this  act  shall  not  be  con- 
strued to  prevent  the  manufacture  of  dder 
from  fruit,  for  the  purpose  of  making  vinegar, 
and  nonlntoxicating  cider  and  fralt  jniee  for 
uae  and  sale.  •  •  • " 

In  law  cider  means  the  fermented  Juice  of 
apples,  but  we  think  Uie  word  was  used  In 
the  statute  In  Its  popular  sense,  and  was  in- 
tended to  include  the  expressed  Juice  of  ap- 
ples, either  fermented  or  unfermented,  and 
we  shall  use  the  popular  terms,  "sweet 
der"  and  "hard  dder.*'  to  distlngnlsh  be- 
tween the  juice  of  the  apple  beftnv  and  after 
fermentation.  See  People  v.  Bmmmis,  suprs. 
The  exception,  so  far  as  it  now  concerns  de- 
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fendant,  gave  Urn  two  prlrileges:  (a)  The 
mauufactare  of  cider  from  fruit  for  the  pur- 
pose of  making  vinegar;  and  (b)  tbe  manu- 
facture  of  cider  from  fruit  for  the  purpose  of 
making  nonlntoxicatlng  cider. 

In  sweet  cider,  ferm«itatIon  soon  begins, 
and  unless  the  process  is  arrested  hard  ci- 
der, with  considerable  percentage  of  alco- 
hol, follows.  Further  acetic  fermentation 
changes  the  hard  cider  into  vinegar;  the  al- 
cohol being  changed  into  add  for  the  vlne> 
gar.  Cider  may  be  manufactured,  and, 
whether  sweet  or  hard,  may  be  possessed, 
bought,  sold,  and  transported  for  the  pur- 
pose of  making  vinegar,  but  always  in  good 
faith.  The  purpose  must  be  honest;  and,  as 
we  have  ae^,  it  is  not  unlawful  to  manufao- 
ture  dder  from  fruit  for  the  purpose  of  mak- 
ing nonlntoxlcatlng  elder.  To  accomplish 
this  the  fruit  juice  or  dder  must  be  free 
from  alcohol,  or  sweet,  as  commonly  said. 
The  cider  may  be  used  as  a  beverage  while 
sweet;  but  if  it  Is  to  be  kept  for  drinking, 
prepared  for  sale,  or  sold  as  a  beverage,  the 
preparation  must  not  be  one,  though  then 
sweet,  that  will  produce  by  fermentation  an 
Intoxicating  beverage.  Fermentation  must 
be  pTevented.  The  preventioa  must  not  be 
temporary  or  inadequate.  It  must  be  effec- 
tual and  adequate.  That  this  may  be  accom- 
plished, If  at  all,  only  with  difficulty,  aftords 
no  reason  or  excuse  for  ignoring  the  statu- 
tory requirements. 

Because  of  the  evldrace  of  the  people  to  the 
effect  that  def^dant  bad  prepared  dder  and 
had  It  in  his  possession  at  his  place  of  busi- 
ness ready  for  sale  as  a  beverage^  as  non- 
IntDxioatlng,  and  that  suCh  dd«r  contained 
alcohol,  the  inotl(Ki  for  a  directed  'mdict 
wa»  properly  denied.  Whetbev  dder  is  In- 
toxicating, whether  It  cmtaine  alcohol,  la  a 
qnestlon  of  fact,  ^at  defendant  attempted 
In  good  faith  to  arrest  fermentation  by  Intro- 
dudng  benzoate  of  soda,  that  he  was  a  rep- 
utable manufacturer,  that  he  had  not  here- 
tofore offended,  are  matters  to  be  addressed 
to  the  consdence  of  the  trial  court.  » 

3.  The  Charge. — ^The  following  excerpt 
from  the  charge  Is  criticized: 

*^  tjUnk.  however,  it  is  neeesBarUy  implied 
la  the  term  'noDintoxicating  dder,*  that  the 
qoality  of  being  'Dooiotoxicating'  should  be  of 
a  permanent  nature.  In  other  words,  I  do  not 
think  ft  is  the  intent  of  the  law  that  a  person 
could  claim  the  benefit  of  the  exemption  of 
section  9,  as  to  'nonintoxicating  dder,'  where 
he  put  out  a  product  which  at  the  time  of  leav- 
ing his  control  might  be  nonintoxfcatlDg,  but 
wUch  hf  a  small  lapse  of  time,  and  of  neces- 
sity throngh  chemical  changes  would  later  be- 
come intoxicating.  If  he  desires  to  maaufac- 
tare  'nonintoxicating  cider'  within  the  terms  of 
the  exemption  In  the  statute,  I  think  he  must 
make  it  in  ^uch  manner  that  it  will  stay  non- 
Intoxicating.  Any  other  cons  traction  vonld 
make  the  law  unwozkable," 
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It  follows  from  what  has  been  said  that 
this  was  not  err<»r.  And  the  court  protected 
defendant  as  to  his  right  to  make  vinegar 
and  nonintoxicating  dder  by  saying  to  the 
jury: 

"Now,  the  respondent  in  this  case  would  not 
have  the  right  to  manufacture,  keep  for  sale, 
or  have  in  his  possession  dder  that  was  in 
fact  intoxicating,  except  for  the  single  honest 
pnrpose  of  makiug  vinegar.** 

And: 

**Now,  as  BppUeetae  in  this  case,  I  think  this 
[tbe  statote]  meana  Oat  Oe  rewmident,  Vtoglt, 
would  have  a  right  to  manufaetare  dder  from 
fruit  for  the  bona  fide  purpose  of  making  vine- 
gar, and  to  have  the  same  on  hand  during  the 
necessary  process  of  fermentatian,  and  that  he 
woold  also  have  a  right  to  manufaetare  nonin- 
toxicating dder  tcr  use  and  sale." 

The  otiier  aarignmoitB  are  wltbont  mnlt. 
We  And  no  reveisible  error.  Tba  conrktlMi 
is  affirmed.  Hie  cause  la  remanded.  The 
court  may  proceed  to  judgment 

FOLLOWS,  G.  J.,  and  SHABPE,  J.,  con- 
curred with  CLASK,  J. 

WIBST.  J.  (concurring  In  parQ.  [I]  I  oon- 
cnr  In  afiOradng  the  conviction,  bat  not  in 
the  holding  Uiat  Qie  liquor  law  preveots 
"sweet  ddet"  from  being  made  and  sold,  ex- 
cept for  vinegar,  unless  fermentation  thereof 
is  prevented.  In  my  opinion,  the  case  at 
bar  presents  no  such  question ;  but»  even  so, 
I  cannot  let  the  holding  go  without  dissent. 

TJnfermented  apple  juice,  commonly  known 
as  sweet  or  new  cld^r,  does  not  fa]l  within 
the  act  at  aU.  The  act  relates  solely  to  in- 
toxicating liquors,  and  to  avoid  any  possible 
misconstruction  expressly  provides  that: 

"The  provisions  of  this  act  shall  not  be  con- 
strued to  prevent  tiie  manufacture  of  dder 
from  fruit,  for  the  purpose  ot  making  vinegar, 
and  nonintoxicating  dder  and  fruit  juice  for 
use  and  sale." 

Accepting  the  meaning  of  tbe  word  "d- 
der,**  when  employed  in  a  statute,  as  Indn- 
slve  of  both  sweet  and  hard  dder,  we  still 
have  in  this  act  tbe  legislative  declaration 
that  it  does  not  cover  the  manafacturet  sale, 
and  nse  of  nmlntozicattaig  dder  and  fralt 
Juice.  Nonintoxleatins  elder  consista  of 
sweet  dder,  and  also  dder  In  irtildt,  fennen- 
tation  has  been  arrested,  and  further  fer- 
mentation prevented*  previous  to  Its  becom- 
ing an  intoxicant  But  tbe  act  does  not 
stop  with  tbe  use  of  the  words  "nonintoxi- 
cating dder,"  but  also  onpliva  the  words 
"and  fruit  juice";  and  this  means,  bejond 
all  question,  sweet  dder. 

Fruit  Juice  or  sweet  elder  may  be  made 
and  sold  and  used  as  a  beverage  without 
treatment  to  prevent  fermentaticm.  If  new 
cider,  purchased  while  sweet  fenn«its  and 
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becomes  Intoxicating,  the  risk  of  baring  tbe 
same,  except  for  vinegar,  falls  npos  the  pos- 
sessor. 

I  cannot  concur  in  the  opinion  that  the 
provision  In  the  act  defining  Intoxicating  liq- 
uors as  Including  "all  mixtures,  compounds 
or  preparations,  whether  liquid  or  not,  which, 
when  mixed  with  water  or  otherwise,  pro- 
duce, by  fermentation  or  otherwise,  an  intox- 
icating liquor,"  lias  any  reference  at  all  to 
fresh  made  sweet  cider.  Nonlntoxlcatlng  d- 
det,  made  so  by  arresting  fermentation  and 
thereby  permitting  it  to  be  sold  after  the  pe- 
riod of  Its  being  sweet,  would  otherwise  be 
de^iarted,  must  be  effectual  and  permanent. 

STONB,  BIRD,  MOORE,  and  STIBBBB, 
JJ.,  concurred  with  WI&ST,  J. 


SCHWARTZ  »t  al.  v.  DRISCOLL,  AotlRg  Clr- 
oiilt  Jadgsb    (No.  440.) 

(Supreme  Gourt  of  Michigan.   7eb.  8,  1922.) 

Appeal  and  error  9=s>458  (3)— Mandatory  la- 
Jnnotlofl  st^ed  pending  appeal. 

Where  employees,  members  of  a  labor  un- 
ion, secured  on  theory  of  breadi  of  contract  an 
injunction  mandatory  in  its  nature,  compelling 
employer  not  to  hire  other  then  onion  men,  the 
effect  of  wlildi  would  be  to  require  discharge 
of  present  force  and  reldring  of  tbe  union  em- 
ployees, stay  win  be  grsnted  pending  appeal. 

Original  proceeding  In  mandamus  by  Ber- 
nard Schwartz  and  others,  copartners,  as 
Bernard  Schwartz  &  Sons,  against  George 
O.  DriscoU,  Acting  Oinmit  Judge.  Writ  is* 
sued. 

Aigaed  before  UBIXOWS,  0.  J.,  and 
WIEST,  STONE,  OLABK.  BIBD,  SHABPB, 
MOORE,  and  STEERE,  JJ. 

Benjamin  &  Betzold,  of  Detroit  (J.  O.  Mnr^ 
fin.  of  Detroit,  of  counsel),  tor  relators. 

Beckenst^  it  Wleimar,  ot  Detroiti  for  re- 
spondrat 

MOORB,  J.  The  plaintiffs  filed  a  blU  in 
chancery  against  a  rery  large  number  of  in- 
dlTldualB,  and  against  the  CMgar  Malcers'  In- 
ternational Union,  and  against  Local  UnlMi 
22.  The  petitioners  are  cigar  manafactur- 
ers.  Until  this  controTersy  arose  tbey  al- 
ways ran  a  unl<m  shop.  Fot  the  purposes  of 
this  case  it  Is  unnecessary  to  discuss  In  de- 
tail the  occasion  of  tbe  differences  which 
arose  between  these  parties.  It  is  sufficient 
to  state  that  a  controversy  between  the  un- 
ion and  the  shop  developed,  and  it  is  claimed 
was  accompanied  by  picketing,  intimidation, 
and  like  acts  that  go  with  labor  disturtmnces. 
The  petitioners  filed  a  biU  of  complaint,  redt* 
ing  tlwlr  allied  grienuioeB,  and  prayed  fox 


an  Injunction  In  the  usual  form  to  restrain 
picketing,  interference,  etc.  No  Individual 
defendant  appeared  to  defend  the  case,  and 
as  to  each  as  were  served  orders  pro  con- 
fesso  were  duly  entered.  The  local  and  In- 
ternational unions  appeared,  however,  and 
filed  a  cross-bill,  alleging,  among  other  things, 
that  Scb\^-artz  ft  Sons,  In  consideration  of 
an  aoceptance  by  the  union  of  a  reduced  scale 
of  wages,  agreed  to  furnish  employment  to 
their  shop  capacity  for  a  year;  this  employ- 
ment to  be  furnished  to  members  of  the  un- 
ion only.  The  cross-blU  alleged  a  breach  of 
this  contract,  and  prayed  for  an  Injunction, 
mandatory  In  Its  nature,  to  compel  Schwartz 
&  Sons  to  discharge  their  present  force  and 
re-employ  only  members  of  the  CMgar  Makers* 
Union. 

After  a  trial  the  court  filed  an  opinion,  fol- 
lowed by  a  decree,  in  which  Schwarta  &  S<ms 
are  permanently  -•njoined — 

"from  continuing  In  their  employ  persons  who 
are  not  members  in  good  standing  of  Cigar 
Makers'  International  Union,  Local  No.  22; 
from  hiring  persons  other  than  members  in 
good  standing  of  Cigar  Makers'  International 
Union,  Local  22,  to  work  for  plaintiffs  In  the 
place  and  stead  of  the  members  of  tiie  Cigar 
Haker^  lotemational  Uid«i,  Local  •Vo.  22, 
who  were  discharged  hr  pWntiffs  in  vii^tton 
<A  said  contract,  nntU  after  the  17th  day  of  No- 
vember, 1921;  and  from  hiring  any  persons 
other  than  members  of  CSgar  Makers'  Interna- 
tional Union,  Local  No.  22,  to  work  for  plain- 
tiffs  in  their  plant,  until  after  the  ITtii  day  of 
November,  lAZl.** 

There  is  attached  to  the  decree  a  scale  of 
prices,  rules,  and  regulations  covering  three 
typewritten  pages,  with  which  the  petition- 
ers are  directed  to  comply. 

It  is  claimed,  if  the  decree  is  glveo  effect 
that  Schwartz  &  Sons  would  be  compelled  to 
discharge  approximately  200  employees  do- 
ing steady  work,  and  ^ploy  300  workers  to 
be  furnished  by  tbe  Cigar  Makers'  Union, 
and  to  pay  them  a  rate  of  wage  fixed  by  de- 
cree of  the  court  This  application  is  to  stay 
proceedings  under  this  decree  until  the  case 
on  its  merits  shall  have  been  heard  and  de- 
cided. The  lower  court  expr^sed  doubt  as 
to  his  power  to  stay  proceedings  under  this 
mandatory  injunction.  This  court  upon  the 
filing  of  this  petition  directed  it  to  stay  pro- 
ceedings uix>n  the  filing  of  a  bond  until  this 
motion  was  decided. 

In  the  instant  case  tbe  practical  effect  of 
the  decree  is  to  control  the  conduct  of  tbe 
business  of  the  plaintiffs,  and  if  the  decree 
is  Improperly  made  It  should  not  be  glv» 
effect  until  the  case  can  be  heard  upon  its 
merits.  Should  the  decree  of  tbe  court  below 
be  glyea  immediate  effect?  The  ailment  of 
counsd  in  favor  thereof  is  as  follows: 

*^us  we  have  Uie  rule  which  may  be  stated 

as  follows:  A  court  of  equity  will,  upon  ^ 
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plication  of  an  amployer,  enjoin  an  employee 
from  working  for  another  employer  in  the  vio- 
lation  of  contract,  wliere  it  appears  that  the 
employer  will  be  anable  to  procure  a  sabsta- 
tute.  Berersing  th*  eonditton  of  afl^rt,  and 
bearing  in  mind  the  prlnc^Ie  of  mntoality  of 
remedies  in  a  court  of  equity,  we  ask  this 
court  to  apply  the  reasoning  of  »nch  cases  and 
to  lay  down  the  conrerse  r^e:  A  court  of  eq< 
uity  will,  upon  application  of  an  employee,  en- 
join an  employer  from  hiring  another  employee 
in  violation  of  contract,  where  it  appears  tbat 
the  employee  will  be  unable  to  procure  a  sub- 
stitute. In  other  words,  it  an  employer  maj 
say  to  an  employee:  *Yoq  cannot  work  for  my 
competitor,  because  It  is  isqKWstble  for  ma  to 
procure  a  substitute  to  take  your  place,'  we 
submit  that  the  employee  may  ssy  to  the  em- 
idoyer:  'You  cannot  hire  my  competitor,  because 
it  Is  Impossible  for  me  to  procure  a  substitute 
to  take  your  place/  We  iriU  concede  it  would 
take  a  long  search  in  the  books  to  find  a  case 
in  which  t  court  haa  qiplled  the  rule  for  which 
we  emtend.  But  that  sMich  wHl  also  reveal 
tliat  it  ia  a  rare  cue  where  the  court  has  been 
asiked  by  an  emplc^ea  to  do  it"— citing  Turner 
T.  Hampton  (Ey.  1906)  97  S.  W.  701. 

That  case  was  rery  short  and  it  was  said : 

**  *On  the  facts  of  the  case  an  Injanetlon  was 
the  proper  remedy  as  in  no  other  way  could 
the  plaintiff  obtain  adequate  relief.'  •  *  ■ 
In  the  case  at  bar,  it  appeared  that  because  of 
the  business  depression  it  was  impossible  for 
the  emplc^ees  to  procure  a  snbstitato  employer. 
This  fact  brings  the  case  within  the  unirersally 
reo^inised  mis,  and  entitles  the  employees  to 
the  injunction  they  prayed  for,  and  which  was 
granted  to  them  by  the  lower  court.  •  •  • 
Cases  of  this  kind,  where  the  employees  are 
seeking  redress  in  the  courts,  are  rare.  Labor 
in  the  past  has  failed  to  take  adrautage  of  a 
resort  to  the  courts  for  redress  of  its  grier- 
ances,  to  the  degree  which  capital  has  done  so. 
In  this  case,  labor  ecmea  into  a  cotut  of  chan- 
cery and  ai^  rdief  imalogooa  to  that  which 
has  been  granted  to  capitaL  Courts  of  equity 
exist  for  the  very  purpose  of  furnishing  relief 
in  cases  where  the  ordinary  rules  of  law  have 
no  technical  application.  And:  'It  sboiUd  not 
be  forgotten,  however,  that  In  the  increasing 
complexities  of  modern  buDiness  relations,  eq- 
uitaUe  remedies  have  necessarily  and  steadi^ 
been  Branded,  and  no  inflexible  rule  haa  been 
pennitted  to  circumscribe  them.'  25  B.  C.  L. 
227." 

A  search  will  be  made  in  rain  In  R.  C.  L. 
for  an  authority  where  an  Injunction  In  a 
case  like  the  one  before  tis  was  issued. 

In  14  B.  0.  L.  at  page  886,  It  is  said: 

"G^OMrol  Principlet  at  to  Breach  hv  Em- 
pIdtfM.— The  courts  have  shown  greater  reluct- 
ance in  reference  to  enjoining  a  man  from  per- 
forming personal  service  or  labor  than  from 
conducting  a  business.  The  general  rule  in 
respect  to  contracts  for  personal  service  seems 
to  be  that  for  a  breach  thereof  a  party  must 
anil  hinueU  of  the  remedy  afforded  at  law, 
and  that  It  wHI  not  be  specifically  oiforoed  in- 
directly by  an  injunction  restraining  the  em- 
ployee from  leaving  the  service  of  his  employ- 
er, etpedally  where  the  services  to  be  rendered 
are  sot  of  an  Individual  and  peculiar  diaracter. 
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The  right  of  an  employee  engaged  to  perform 
personal  services  to  leave  that  service  rests  on 
the  same  basis  as  the  right  of  his  employer  to 
discharge  him  bom  further  personal  service. 
If  the  leaving  in  the  one  ease,  or  tiie  dlsehar^ 
ing  in  the  other,  is  in  violation  of  the  contract 
between  the  pajTtles,  the  one  Injured  by  the 
breach  has  his  action  for  damages,  and  a 
court  of  equity  will  not  Indirectly  or  negatively, 
by  means  of  an  Injunction  restraining  the  vio- 
lation of  the  contract,  compel  the  affirmative 
performance  from  day  to  day,  or  the  affirmative 
acceptance  of  merdy  personal  services.  Belief 
of  that  character  has  always  been  regarded  as 
impracticable,  for  if  the  relation  of  Mn^i^er 
and  employee  is  to  be  of  value  or  profit  to  tf- 
ther,  it  must  be  marked  by  some  decree  Of 
mutual  confidence  and  satisfaction." 

At  page  890  €t  the  same  anthorlty  it  is 
said: 

"Breach  iff  Smptover.—'Dia  same  principle 
controls  in  case  of  a  breach  by  an  employer, 
the  rule  being  that  an  injunction  will  not  He 
to  compel  him  to  refrain  from  breaking  hie  con- 
tract with  his  employee  and  to  retain  the  lat- 
ter in  his  service  when  he  is  not  acceptable  to 
him  for  service  of  that  character,  as  a  court  of 
equity  will  not  by  moans  of  an  injonction  com- 
pel tiie  affirmative  acceptance  by  the  employer 
of  the  personal  services  of  his  employee  from 
day  to  day;  besides  the  remedy  of  the  employee 
at  law  for  damages  is  adequate  and  complete." 

See  Beld  Ice  Cream  Co.  et  al.  t.  Stevens, 
62  111.  App.  at  page  339 ;  Telephone  Co.  v. 
Birmingham  (D.  C.)  211  Fed.  709;  Boyer  et 
aL  v.  Western  Union  Tel.  Co.  (C.  C.)  124  Fed. 
246;  Stone  O.  &  P.  Union  v.  Bussell,  38 
Misc.  Eep.  513,  77  N.  T.  Snpp.  1049;  Gold- 
field  Consolidated  Mines  Co.  v.  Ooldfleld  Min- 
ers' Union  (O.  O.)  158  Fed.  at  page  516; 
Oslna  T.  Hinchman,  160  Mich.  603.  114  N. 
W.  402,  IS  I>.  B.  A  (N.  S.)  893;  Gossard  v. 
CroBbj,  1S2  Iowa,  166,  109  N.  W.  483,  6  U 
B.  A  (N.  S.)  1116. 

The  law  has  be^  stated  as  follows: 

"Under  ordinary  drcumstanees  an  employee, 

whether  classed  as  an  agent  or  as  a  servant* 
cannot  enforce  a  contract  for  service  by  en- 
joining a  breach  on  the  part  of  his  employer. 
So  the  «npIoyer  will  not  be  enjoined  from  di>* 
missing  an  employee  or  from  refusing  to  con- 
tinue to  employ  him,  even  though  such  action 
is  a  direct  violation  of  contract.  *  *  *  For 
reasons  similar  tpo  those  ^ven  for  refudng  to 
enjoin  the  cHsmisssT  of  aa  employee,  the  hreadi 
of  a  contract  to  employ  <mLy  menUiers  M  a  osi^ 
tain  union  will  not  be  enjoined."   22  856. 

We  think  the  injnnctloQ  issued  based  up- 
on the  record  aa  made  should  be  stayed. 

The  writ  of  mandamus  will  iasoe  aa  pray- 
ed with  costs. 

STEERH,  CLABE,  WIE8T,  STONBJ,  and 
BIBD,  JJ.,  concnrred  with  MOOBB,  JJ. 

SHABPE,  3.  I  concur  In  granting  the  writ 
of  mandamus  ordering  Oie  stay  of  proceed- 
ings pending  the  appeal  to  this  court  Untn 
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that  appeal  be  beard,  I  am  of  the  opinion 
that  we  Bbould  cot  determine  whether  the 
permanent  Injunction  provided  for  In  the  de- 
cree was  properly  or  Improperly  granted. 

FELLOWS,  C.  J.t  concurred  with 
SHABPE,  J. 


ALTI8  V.  STATE.    (No.  22076.) 
(Sopreme  Court  of  Nebraska.  Jan.  26*  W22.) 

(Syllabut  Iv  the  Cotirt.) 

f.  HaBband  and  wife  «=»304,  312— Elementa  of 
abandonnoat  stated;  essmtial  avMrmeata  In 
laforMation  for  abandonmoDt 
To  constitute  an  offepse  nnder  the  provi- 
slona  of  aectiiA  8614,  Bev.  St  1913,  whether 
as  to  wife,  or  ehOd,  or  both,  abandonment  with- 
out good  cause  and  failure  or  refusal  to  support 
are  each  material  elements,  each  must  exist 
without  sood  cause,  and  be  so  charged  In  the 
Information. 

2.  Criminal  law  «=»6I5(4)— iQitractlon  omit- 
tlRB  eleniMts  of  offesso  erroneous. 
An  Instraetion  purporting  In  itself  to  be 
complete  and  to  authorize  either  a  conviction 
or  acquittal,  as  the  jury  may  find  the  facts 
therein  stated,  and  which  omits  all  rsferenee 
to  an  element  of  the  offense  essential  to  a  con- 
Tictiion,  or  to  any  other  instruction  covering 
sudi  element;  la  erroneona. 

Appeal  from  DlBtrict  Court,  Lancaster 
County ;  Stewart,  Judges 

Oharlea  T.  Altls  was  convicted  of  abandon- 
memt  and  nonsuHwrt  of  wife  and  children, 
and  be  brlnga  emxr.  BeverBed  and  remand- 
ed. 

W.  W.  Towle  and  Oeo.  A.  Adams,  botti  of 
Lincoln,  for  plaintiff  tn  error. 
Clarence  A.  Davis,  Atty.  G«n^  for  the 

State. 

Heard  before  LBTTON,  DSAN,  and  DAT, 
JJ.,  and  BLACKLBDOB  and  TEWBU^  Dia- 
trlct  Judges. 

NiACKLEIDOB,  Diatilct  Judge.  Plaintiff 
In  wror  was  eoDTlcted  In  tb6  district  court 
for  Lancaster  county,  upon  a  charge  of  bav- 
Ing  abandoned  and  failed  to  support  his  wife 
and  children,  and  prosecutes  error  to  this 
court 

The  objection  was  urged  at  the  trial  and 
by  motion  In  arrest  of  Judgment  and  is  now 
l^esaited  to  this  ootut,  that  the  Information 
does  not  state  fftets  sufficient  to  diarge  the 
plaintiff  in  error  with  an  offense  against  the 
laws  of  this  state.  In  that  the  element  of 
want  of  good  cause  is  omitted.  The  charging 
part  of  ttae  information  Is  as  follows: 


"That  Charles  T.  AlUs,  late  of  tite  county 
aforesaid,  on  or  about  the  lat  day  of  March, 
A.  I>.  192f>,  in  the  county  of  Lancaster,  and 
the  state  of  Nebraska,  then  and  there  being,  did 
then  and  there  unlawfully  and  feloniously  aban- 
don his  lawfol  wife,  Jennette  M.  Altla,  and  his 
three  minor  legitimate  children,  nnder  the  age 
of  sixteen  years,  to  wit,  Cecil  Altls,  aged  10 
years,  Doris  Altia,  sged  0  years  and  Imogene 
Aids,  aged  4  yeara;  and  did  then  and  there 
and  thereafter  willfully  and  feloniously  end 
without  good  cause  neglect  and  refuse  to  pro- 
vide for  his  said  wife  and  his  said  children,  al- 
tiiougli  he,  the  said  Charles  T.  Altls,  Is  a  strong 
able-bodied  man  amply  able  to  provide  and 
furnish  suitable  support  and  malnteMmce  for 
Us  said  wife  and  his  said  cbUdren.** 

[1]  The  cause  is  prosecuted  under  section 
8614,  Bev.  St,  1913,  the  provisions  of  which 
have  been  at  different  times  construed  by 
this  court  In  Cutbbertson  v.  State,  72  Neb. 
727,  101  N.  W.  lOBl,  tbe  court  had  under 
consideration  an  Information  charging  deser- 
tion and  follure  to  support  in  referoioe  to 
tbe  wife  only,  and  therein  the  court  held,  and 
states  In  tbe  syllabus  of  tbe  case: 

"The  information  must  dearly  state  that  both 
the  abandonment  and  the  defendant's  neglect 
or  refusal  to  n'W^nt*^"  or  provide  for  his  wife 
were  without  good  causa." 

In  State  v.  Boon,  78  Neb.  618^  111  N.  W. 
462,  the  court  oosuddered  an  Information 
diarging  abandonment  and  failure  to  mifh 
portastobothwUeandcUld.  TtaeUmguage 
of  the  Information  Is  not  set  out  In  tbe  opin- 
ion, but  it  clearly  appears  that  the  court 
there  held  that  there  were  two  dements  con- 
stituting the  olUaa6.  First,  an  abandonmoot 
of  wife  and  diUd  without  reasonable  cause, 
and,  aecmd,  a  refusal  to  provld&  In  tfala 
case,  because  ttae  abandwimat  had  taken 
place  before  tbe  statute  became  In  fMroe,  It 
was  held  that  tbe  prosecution  could  not  be 
maintained.  In  Goddard  State,  78  Neb^ 
739,  loa  K.  W.  443,  the  court,  by  Barnes,  J., 
uses  this  language  In  tbe  oplnlcm: 

"Before  tiie  state  can  ask  for  a  conviction  un- 
der the  statute  in  question.  It  must  prove  he- 
yraid  a  reasonable  doubt  tiiat  the  defendaat^s 
neglect  to  provide  for  or  support  hfs  wife  and 
child,  or  children,  must  not  only  be  willfal, 
but  without  good  cause." 

It  Is  therefore  obvious  that,  although  In 
the  section  of  the  statute  under  considera- 
tion, the  wwda,  "without  good  cause,"  occur 
bat  once,  yet  they  have  been  construed  by 
the  c»urt  as  quaUQrlog  both  the  elemmt  ct 
abandonmoit  and  of  failure  to  support, 
whether  andied  to  wife  or  child.  Xhe  rule, 
therefore^  as  announced  In  Newt^  t.  State, 
75  Neb.  S3,  106  N.  W.  1088^  Is  applicable. 
Ther^  it  Is  said: 

"The  rule  fa  well  settled  that  to  diarge  a  stat- 
utory offense  the  information  must  contain  a 
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distinct  alleffatioD  of  each  essential  element  of 
tbe  crime  as  defined  by  the  law  creating  it. 
In  'charging  a  statator;  offense  it  is  always 
necefsary^  and  generally  safllcieot,  to  charge  it 
In  the  language  of  the  ttstnt«,  or  iti  eqoiTalent. 
While  the  predH  words  of  the  atatate  need 
not  he  need,  It  ia  neceasary  that  worda  equiva- 
lent in  meaning  be  employed.  1  Bishop,  Crim- 
inal Frocedore  (4th  Bd.)  sec.  614;  MaxweU, 
Criminal  Procedore,  140;  Cuthbertaon  t.  State, 
72  Neh.  727." 


Apidylng  these  rales  to  the  Informatloii  In 
the  Instant  cas^  there  being  a  total  failure 
to  allege  ttaeretai,  either  as  to  fbe  wife  or 
children,  that  there  was  on  abandonment 
without  good  cause,  It  la  clear  that  the  In- 
£ormatlon-la  Inauffldent  to  charge  the  offenae, 
and  the  objections  of  the  plaintiff  In  error 
should  have  been  sustained. 

Exception  was  taken  and  onnplaint  la  now 
xoade  to  the  giring  of  tnstmctlon  No.  6,  which 
instructloD  Is  as  follows: 

"Yon  are  Inatmcted  that,  if  yon  believe  from 
ihe  evidence,  beyond  a  reasonable  donbt,  that 
the  defendant  both  abandoned  his  said  famOy 
and  wUltnlly  neglected  <ur  refased  to  support 
them  at  or  about  the  time  diarged  In  the  ia- 
iomatiottt  then  yon  will  And  him  gull^;  oth* 
erwise,  it  wHl  be  your  intf  to  aCQolt  Um." 

[2]  This  Instractlon  In  Itself  purports  to 
be  complete,  and  to  authorize  either  a  convic- 
tion or  an  acQuittal  of  the  defendant  accord- 
ingly as  the  Jury  may  find  the  facts  stated  in 
the  Instruction.  There  Is  no  reference  to  any 
other  element  ot  the  otrense,  or  to  any  other 
Instruction  In  which  another  element  Is  con- 
sidered. It  could  not  matter  that  the  court 
In  another  instruction  Informed  fbe  iury  that 
It  was  necessary  for  the  state  to  establish 
that  the  defendant  did  willfully  neglect  or 
refuse,  without  good  cause,  to  provide  for  his 
family,  or  that  in  aoother  instruction  It  qnot- 
-ed  the  language  of  the  statute.  These,  at  most, 
would  only  raise  a  conflict  In  the  instruc- 
tions, and  the  jury  would  not  know  whidi 
-Giffy  should  follow.  It  Is  more  t3ian  probable 
that,  finding  here  a  short,  concise  statemoit 
which,  In  and  of  itself,  authorizes  eltha  a 
conviction  or  an  a(^uittal  upon  the  facts 
therein  stated,  ttie  jury  would  conclude  that 
tb«y  did  not  need  to  look  furthor,  and  that 
the  element  of  good  cause  was  not  material 
to  be  considered  in  the  case.  Sndi  an  in- 
struction has  been  held  In  HcAleer  t.  State^ 
46  Neb.  116,  64  N.  W.  368,  Bergerson  v.  State, 
63  Neb.  762,  74  N.  W.  253,  and  Goldsberry  t. 
State.  66  Neb.  312,  82  N.  W.  906.  to  be  er^ 
roneons,  and  its  glrlng  In  this  eaae  was  prej- 
udicial error. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 

Bevnsed. 
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(Syllabut  bv  the  Court.) 

1.  Negriienoe  ^136(4)— Instraotloa  oa  ooa- 
trlbitoiy  asQllf  enoe  laapplloaMe. 

In  an  action  involving  the  question  of  neg- 
ligence on  the  part  of  the  defendant,  and  con- 
tributory negUgenes  on  the  part  of  the  plain- 
tilT,  it  ia  not  error  on  the  part  of  the  court  to 
initmct  the  jury  as  to  the  effect  of  defend- 
ant's violation  of  a  statate  or  ordinance,  and 
make  no  reference  to  the  plaintiff  in  regard 
tiiereto,  when  ths  e^denee  fails  to  show  any 
sndi  violation  on  tiM  part  of  the  plaintiff. 

2.  Master  and  servant  <9=»330  ( I )— Astosiobllt 
drfver's  anploymsst  Inferrsd  fran  ase  ef  nr. 

In  order  to  hold  the  owner  of  a  car  liable 
for  the  tortiona  acts  of  another  driving  or  op- 
erating the  same,  it  most  be  shown  that  the 
party  driving  or  operating  the  car  vas  at  the 
time  the  servant  or  agent  of  the  owner,  and 
was  driving  or  operating  the  car  In  the  own- 
er's service.  The  fact  Uwt  the  person  operat- 
ing or  driving  the  car  had  been  recently  in  the 
employ,  of  the  owner,  that  the  ear  was  being 
osed  In  the  manner  and  In  the  locality  where 
the  owner  usually  ussd  the  same,  and  for  a 
purpose  not  Inconsistebt  with  the  owner's  hnsl- 
neea,  is  evidence  of  employment  and  servloe 
to  be  considered  by  the  jury. 

3.  Corporatleas  4s3422— Adnlssloas  of  efllear 
'  or  ageit  of  ooryoration  as  ts  natter  over 

whloii  he  has  eoatrol  btadfag  oa  It 

Admissions  made  by  the  officer  or  agent 
of  a  private  corporation,  relative  to  afly  matter 
ove;  which  he  has  control  or  authorily  to  de- 
cide and  act  npen.  Is  binding  npon  ths  c«r- 
poiation. 

Appeal  from  District  Court,  tancaater 
County ;  B.  J.  Clement^  Judge. 

Action  by  George  IHrks  and  anotbw,  pait- 
ners  as  the  Deshler  Motor  Company,  against 
the  Bnslgn  Omnibus  ft  Transfbr  0(»npany. 
Jndgmrat  for  the  plalntUEs,  and  the  defend- 
ant appeala.  Affirmed. 

M.  y.  Beghtol,  C.  E.  Sanden,  and  Carlisle 
L.  Jones,  all  of  Lincoln,  for  appellant 

Claude  S.  Wilson  and  A.  S.  Johnsttm,  both 
of  LlncolUt  for  appellees. 

Heard  before  LETTON,  DAT,  and  DBAN, 
JJ.,  and  DILWORTH,  District  Judge. 

DILWORTH,  District  Jodge.  Appellees 
are  partners,  doing  business  |it  Deshlw, 
Nebraska,  under  the  firm  name  of  Deshler 
Motor  Company.  On  February  20,  1020,  at 
about  1  o'clock --p.  m.,  appellee  Fred  W. 
Lentz  was  driving  a  Dodge  automobile  east- 
ward on  A  street  in  Lincoln,  Nebraska.  With 
him  were  three  ladies  and  a  child.  A  street 
runs  east  and  west,  and  Is  Intersected  by 
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Twentieth  street  running  nortli  and  soutli. 
I<enti  stateSf  and  It  la  not  disputed,  that  be 
waa  driving  along  the  south  aide  ot  A  street 
at  about  12  or  14  miles  an  hour;  that  when 
he  got  within  about  12  feet  of  -  Twentieth 
street  he  saw  a  Ford  trn<A  coming  south 
along  tiie  east  side  of  that  street;  that  the 
truck  waa  a  car  imgth  or  two  south  of  the 
alley  in  tiie  blo<^  between  A  and  B  streets; 
that  he  considered  he  had  plenty  of  time  to 
cross  Twentieth  street,  and  when  he  iras 
almoBt  to  the  center  of  the  Intersection  he 
realized  the  rate  of  speed  the  truck  was  run- 
ning, which  waa  from  25  to  SO  miles  an  hour; 
that  all  he  could  then  do  waa  to  go  ahead 
and  try  to  get  ont  of  the  way ;  that  he  start- 
ed hla  car  cq>,  but  had  not  proceeded  a  ear 
length  before  the  truck  struck  his  car  at 
about  the  middle,  tilirowlng  it  over  on  the 
curb  at  the  southeast  coiaet  of  the  Inter- 
section; that  the  truck  struck  the  Dodge 
head-on ;  and  tbat  there  waa  plenty  of  room 
for  the  truck  to  have  gone  to  the  rear  of  the 
Dodga  Onie  ladles  In  the  car  with  Ijentz  gave 
the  same  account  as  to  how  the  accident  oc- 
curred. Lenta  immediately  after  the  colli- 
■ton  asked  the  driver  of  ttie  truck  why  he 
ran  into  him.  The  driver  replied  that  the 
brakes  on  the  truck  were  out  of  order  and 
he  could  not  atop  It.  L^tz  says  he  examin- 
ed the  brakes  on  the  truck  and  found  that 
they  were  out  of  order,  and  would  not  work 
BO  as  to  hold  the  machine.  Major  Gross,  a 
IK^ce  officer,  who  came  on  the  scene  within 

10  minutes  after  the  accident,,  asked  the 
driver  of  the  truck  how  fast  he  waa  going 
and  why  he  did  not  stop.  The  driver  replied 
that  he  was  gc^g  25  miles  an  hour,  and  that 
the  brakes  on  the  truck  were  out  of  order. 
The  Dodge  car  was  badly  wrecked,  and  this 
action  was  started  to  recover  for  damages 
done  the  car,  in  tbe  sum  of  91.000. 

The  appellant  filed  an  answer  to  the  peti- 
tko  of  the  apptilees,  which,  aftor  admitting 
0tat  idaintUfs  are  partners  and  defotdant  is 
a  oorporati<m,  denies  eadi  and  every  allega- 
ttoo  of  the  petitttm.  It  atao  alleges  further 
that  "any  damage  or  Injury  caused  to  the 
plaintiff  by  the  collision  referred  to  in  lOaln- 
tUTa  petttlm  was  caused  solely  1^  t2ie  groas 
negligence  of  tbe  plaintiff  himseU^  and  not 
by  any  negligence  cm  the  part  of  the  defend- 
ant*^ Appellant  Introdttoed  evidence  of  how 
the  elusion  happened. 

O.  H.  Lewis  was  called  aa  a  witness  by 
the  appelant  He  testified  that  be  waa  a 
salesman  In  tbe  employ  of  tbe  Uarsball 

011  Oompany,  bad  drivm  a  car  about  eight 
mouths,  and  on  the  day  of  the  accident  was 
driving  his  Ford  car  east  on  A  street  behind 
the  Dodge  car,  and  waa  about  three-fourths 
of  a  block  or  a  block  away  from  tbe  scene 
of  thei  acddoit  what  it  occurred.  He  eor^ 
roborates  Lenti  aa  to  the  rate  of  speed  tbe 
latter  was  driving  until  he  got  to  about  tbe 
width  of  the  conrtromn  of  tbe  Intsrsection 


with  Twentieth  street,  when  be  saw  appd- 
lee  start  his  car  up  to  between  20  ai^  25 
miles  an  hour;  that  he  also  noticed  the  Ford 
tm(ft  at  that  time^  and  it  was  about  tbe  same 
distance  north  of  the  Intersectkm  as  tbe 
Dodge  was  west  thereof;  tbat  tbe  speed  of 
the  trade  was  between  16  and  18  miles  an 
hour;  and  that  he  saw  the  truck  try  to  slow 
down  and  turn  to  the  east  m  "slde-swatf*  the 
other  car. 

There  is  a  jog  bi  Twentieth  street  at  its 
intersection  with  A  to  such  on  extent  ttiat 
the  east  line  of  Twentl^eth  street  north  of  A 
street  would  be  t2ie  west  Ibie  of  Twentieth 
street  south  of  A.  Appellant  showed  by  its 
employees  that  0Le  brakes  were  tested  when 
the  truck  was  dragged  Into  the  repair  abon 
and  were  found  to  work  all  right  The  jury  in 
rendralng  Its  verdict,  in  favor  of  the  appd- 
lees,  determined  that  it  waa  the  negligence 
of  the  driver  of  the  truck  that  caused  the  col- 
lision. From  -ttie  evidence  we  do  not  see  how 
the  Jury  could  have  determined  otherwise. 

[1]  App^nt  comi^ins  of  inetructlui  No. 
8  given  by  tbe  court  on  ita  own  motkm. 
While  admitting  that  the  instruction  stated 
the  law  correctly,  yet  appellant  ineists  tliat 
in  referring  to  the  defendant  (appellant)  sole- 
ly, it  was  prejudldaL  The  Instructioir  com- 
plained  of  reads  as  ftdlows: 

"In  determining  whether  the  driver  of  tbe 
truck  was  guilty  of  negligence  you  may  con- 
sider tbe  provlBlons  of  the  Nebraska  stetute 
regulating  tbe  nse  of  motor  vebides  on  the 
streets  dties,  whldi  stetata  provides  that 
DO  motor  vehicle  shall  be  operated  within  any 
city  or  village  at  a  rate  of  speed  greater  than 
is  reasonable  and  proper,  having  regard  for  the 
traffic  and  use  of  tbe  road  and  tbe  cooditira 
of  the  road,  nor  at  a  rate  of  speed  aucfa  as  to 
endanger  the  life  or  limb  of  any  person.  In 
this  coDDection  yon  ma;  also  consider  the  provi- 
sions of  tbe  ordinances  of  tbe  city  of  Lincoln 
relating  to  tbe  use  of  streets  and  the  opera- 
tion of  vehicles  which  have  been  Introduced  in 
evidence  herein;  and  if  yon  find,  from  a  pre- 
ponderance of  the  evidence,  that  the  driver 
of  the  track  in  question,  at  the  time  of  tbe  col- 
lision in  question,  was  violating  any  of  said 
provisions  of  tbe  statute  of  tbe  state  of  Nebras- 
ka or  said  ordinances  of  the  city  of  Lincoln, 
then  such  violation  will  be  evidence  of  negli- 
gence on  bis  part  from  which  you  may  find 
that  he  was  guilty  of  negUgenee^** 

This  instruction  relates  solely  to  the  vlo- 
laldon  of  the  steto  law  or  city  cnrdlnance 
r^nlating  motOT  vehicles  by  the  drivw 
thereof  and  telte  tbe  Jury  that,  if  ftiej  find 
Uiat  tibe  driver  ftf  tbe  truck  waa  at  tbe  time 
of  tbe  collision  vli^tlttg  any  such  law,  they 
could  then  find  him  guilty  of  negligence,  nie 
objectim  offned  Is  tbat  it  la  made  to  apfdy 
to  the  driver  of  tiie  truck,  and  not  to  ap- 
pellees. It  Is  true  that  the  Instruction  re- 
fers to  the  driver  of  the  tmck  only,  but  it 
was  proper  under  the  facte  as  shown  by  Oie 
evideaace.  Whatever  negligence  tbe  appellee 
Lents  may  have  beoi  gnitty  of,  it  was  not 
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shown  tbat  It  resalted  from  the  Tlolation  of 
any  state  law  or  dty  ordinance.  Therefore, 
such  an  Instruction  would  not  be  applicable 
to  appellees. 

On  the  other  hand,  the  undisputed  evidence 
and  the  pbTSlcal  facts  show  that  the  driver 
of  the  truck  was  violating  the  ordinance  of 
the  dty  of  Lincoln  at  the  time.  The  ordi- 
nances of  the  cltjr  of  I/lncoln  were  Introduc- 
ed In  evidence.  They  provide  that  the  opera- 
tor of  a  motor  car  approaching  an  intersec- 
tion shall  yield  the  right  of  way  to  any  vehi- 
cle approaching  from  the  right.  This  the 
driver  of  the  truck  did  not  do.  The  speed 
should  not  exceed  20  miles  an  hour.  The 
driver  of  the  truck  admitted  that  he  was 
going  at  least  25  miles  an  hour.  Motor  vehi- 
cles must  use  the  right-hand  side  of  the 
street  The  fact  that  the  Dodge  car  lay  on 
its  side  at  the  southeast  comer  of  the  inter- 
section shows  clearly  that  the  truck  must 
have  been  coming  along  the  left-hand  side 
of  Twentieth  street.  The  evidence  warrants 
ed  the  Instruction  as  given.  The  recOTd  does 
not  show  that  appellant  asked  to  have  It  mod- 
ified before  given,  or  tiered  any  Instruction 
to  cover  the  subject  as  he  thought  it  should 
be.  He  is  not  tn  a  position  to  now  c<>mp1ain. 

[2]  Appellant  raises  the  question  as  to 
whethCT  the  driver  of  the  truck  was  In  Its 
employ  at  the  time,  and  was  engaged  In  its 
business.  These  are  questions  of  fact,  to  be 
detramtned  as  other  questions  of  fact  by  the 
Jury.  It  is  conceded  that  the  truck  In  ques- 
tion was  owned  by  the  appellant,  and  was 
being  c^rated  by  the  driver  with  Its  knowl- 
^dge  ani  consent  It  is  shown  by  Ae  evi- 
dence offered  by  the  appellant  that  the  driv- 
er was  an  "extra  man,"  employed  by  appel- 
lant by  the  hour.  Appellant  insists  that  at 
the  particular  time  under  consideration  the 
driver  was  not  in  its  employ,  and  was  not 
engaged  in  its  business,  1.  e.,  baggage  and 
passenger  transfer. 

In  order  to  hold  the  owner  of  a  machine 
liable  for  negligence  of  an  employee  driving 
or  operating  It,  the  burden  Is  on  the  plain- 
tiff to  show  that  such  person  Is  the  agent, 
servant  or  in  the  employ  of  such  owner,  and 
was  at  the  time  operating  or  driving  the 
same  In  the  service  of  the  owner.  Quite 
treQueotly  this  Is  very  difficult.  If  not  impos- 
sible, for  the  plaintiff  to  prove.  The  knowl- 
edge Is  often  solely  in  the  other  party,  or 
under  such  party's  control,  and  can  only  be 
obtained  from  unwilling  and  unfriendly  wit- 
nesses. This  places  the  plaintiff  In  an  un- 
fair and  unjust  position.  To  obviate  this, 
the  courts  of  several  states  have  announced 
the  proper  rule  to  be  that,  when  the  plaintiff 
has  shown  who  was  the  owner  of  the  car, 
that  the  driver  was  or  very  recently  had 
been  In  the  employ  of  such  owner,  and  that 
at  the  time  of  the  tortious  act  complained 
of  the  car  was  being  driven  or  operated  In 
the  locality  In  which  the  owner  used  such 
car,  and  the  use  of  the  car  at  audi  time  waa 


consistent  with  the.  business  engaged  In  by 
the  owner  of  the  same,  then  the  burden  Is 
on  the  owner  to  show  that  the  driver  was 
not  at  the  time  in  his  employ,  or  was  not 
engaged  in  driving  or  operating  the  car  In 
his  service.  The  case  of  Long  v.  Nute,  123 
Mo.  App.  2M,  100  S.  W.  513,  dted  by  kspfA- 
lees  In  their  brief,  states  the  correct  mle 
very  clearly  in  these  words: 

"Where  a  servant,  wfao  is  employed  for  ttie 
special  purpose  of  operating  an  automobile  {or 
the  master,  is  found  operating  it  in  the  asiiSI 
manner  sach  machines  ate  operated,  the  pre- 
somptlon  natoraU;  arises  that  be  is  rumung  the 
machine  in  the  master's  service.  If  be  is  not 
so  rumung  it,  this  fact  is  peculiarly  within  the 
knowledge  of  the  master,  and  the  burden  is  on 
him  to  overthrow  this  presumption  by  evidence 
which  the  law  presumes  he  is  In  possession 
of.  It  would  be  a  hard  role,  in  such  drcum- 
Btances,  to  require  the  party  complaining  of  the 
tortious  acts  of  the  servant,  to  show  by  pos- 
itive proof  that  the  servant  waa  serving  the 
master  and  not  himself,  and  the  fact  that  the 
chauffeur  made  a  detour  from  the  direct  route 
from  defendant's  home  to  the  fair  groucda  does 
not  dsange  tiie  presumption  or  relieve  the  mas- 
ter's  UaUUty  for  Injuries  caused  careless 
driving." 

The  same  rule  ia  held  by  the  court  o^ 
Washington,  In  Burger  v.  Taxlcab  Motor  Co., 
66  Wash.  676,  120  Pac.  619;  and  of  Qregtm, 
In  West  V.  Eern,  88  Or.  247.  171  Pac.  413, 
L.  B.  A.  1918D,  820;  also  by  the  courts  of 
Georgia,  Pennsylvania,  Texas  and  Colorado. 

As  further  evidence  of  the  employment  and 
service  of  the  drlvor  of  the  truck,  appellee 
Lentz,  Robert  Kimball,  husband  of  one  of 
the  ladles  in  the  Dodge  car  at  the  time  of 
the  collision,  and  F.  B.  Elston.  each  testified 
to  R  conversation  had  with  the  president  of 
appellant  company,  at  its  office,  on  the  sec- 
ond day  after  the  occurreuce,  regarding  the 
same ;  that  Terry,  the  president  of  appellant 
company,  then  stated  that  he  considered  one 
driver  as  much  at  fault  as  the  other,  and, 
when  the  speed  of  the  truck  was  mentioned, 
be  stated  that  the  truck  could  not  have 
been  going  2S  miles  an  hour  because  It  had 
stopped  at  a  house  upon  the  bill  to  delivw 
a  trunk,  and  therefore  could  not  have  pl<ft- 
ed  up  that  much  speed  in  so  short  a  distance. 
Terry  dsiles  making  any  such  statement  or 
admission,  and  is  supported  by  a  number  of 
employees  of  the  company,  who  testified  that 
they  were  present  and  heard  no  sndi  state- 
ment made.  They  state,  however,  that  the 
conversation  took  place  on  the  aftonoon  of 
the  collision.  They  are  positive  as  to  the 
time.  On  the  other  hand,  appellee  Lentz, 
Kimball  and  Elston  are  positive  the  conver- 
sation took  place  the  second  day  after,  and 
that  they  were  there  but  once.  Appellant's 
employees  were  bo  indefinite  as  to  other  parts 
of  the  convnaatlon  heard  by  them  tbat  It 
may  be  they  were  mistaken  as  to  the  date 
or  the  persons  who  were  preset. 

[3]  i^ipeUant  tnslata  ttaat»  even  if  Terry 
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did  make  snch  admission  or  statement,  the 
appellant  company  would  not  be  boimd  by 
them,  and  that  tbey  should  not  be  consider- 
ed as  evidence.  We  do  not  consider  such 
to  be  the  rule.  He  was  the  president  of  the 
company,  bad  charge  of  Its  afTaiis,  and  it 
was  his  duty  as  an  officer  of  the  company 
to  investigate,  consider  and  pass  upon  the 
matter  under  con^dwatlon,  and  decide  as 
to'  the  position  of  the  company  In  relation 
thereto.  Any  statements  that  he  might  make 
la  regard  thereto  would  be  tdndlng  upon  the 
company.  22  O.  J.  888. 

Appelant  called  aB  a  witness  <nie  Hamp- 
ton, one  of  Its  employees,  who  at  the  time 
of  the  coUWon  had  charge  of  the  drivers 
for  the  company  and  directed  their  move- 
ments. He  testified  that  the  name  of  the 
driver  of  the  truck  was  Brown ;  that  Brown 
was  an  extra  man,  one  whom  tbey  hired  by 
the  hour  when  they  needed  additional  drlr- 
ern;  that  Brown  bad  wwked  some  that  morn- 
ing for  the  oompany;  that  at  noon  on  the 
day  of  the  accident  Brown  asked  to  borrow 
the  truck  to  go  on  a  personal  errand  to  see 
about  getting  a  Job;  that  he  let  him  have 
the  truck  for  that  purpose;  that  Brown  did 
not  take  a  trunk  with  him  for  delivery. 

In  QilB  case  there  Is  a  conflict  of  erlduice 
as  to  the  onployment  and  service  of  tha  nian 
Brown,  who  was  not  called  as  a  witnes.  It 
was  fbr  the  Jury  to  decide.  While  we  might 
not  have  come  to  the  same  condnaion  as  the 
Jury,  relative  to  the  employmoit  and  service 
of  Brown,  j«t  there  was  evidence  to  suniwrt 
th^  finding;  and  we  shall  not  dlatnrb  the 
same^ 

We  fhid  no  error  in  the  trial  of  this  case, 
and  the  judgment  of  the  district  court  is 
therefore  affirmed. 


FARMERS'  GRAIN  A.  GENERAL  SHIPPING 
ASS'N  V.  JORDAN.    (No.  21862.) 

(Supreme  Court  <tf  Nebraska.  Jan.  26,  1922.) 

(Bi/tlabuM  hv  Oomt.) 

1.  Trial  «=3»I70— Trial  eoart  shooM  dlreet  ver. 
diet  wliert  plaintiff  has  aide  out  a  ease  asd 
there  Is  ao  eosfHotlsf  teaMneay. 

Where  the  plaintiff  baa  dearly  made  out  his 
case,  and  there 'is  no  evidence  to  the  contrary, 
and  the  evidence  Is  neither  conflicting  nor  coa- 
tradlctwy,  and  is  not  of  such  a  nature  as  to 
warrant  different  conclusions  by  reasonable 
meo,  and  but  one  rational  conclusion  could  be 
drawn  therefrom,  it  is  the  duty  of  the  trial 
court  to  direct  a  verdict  for  the  plaintiff. 

2.  WItaetsoa  «s»269(l>— Ssstalning  objectlop 
to  oross-mamUatlon  on  matter  not  touched 
upon  la  direct  Is  sot  error. 

Bnling  of  trial  court  sustaining  objection  to 
erosa-ezamlnation  held  proper. 


Appeal  from  District  Court,  Harlan  Coun- 
ty; Dungan,  Judge. 

Action  by  the  Fanner^  Qraln  *  Geoeral 
Shipping  Association  against  St  Slmo  Jor^ 
dan.  Judgmoit  for  jdolntiff,  and,  Qrom  an 
order  overruling  a  motUm  for  new  trial,  the 
defendant  anwals.  Affirmed. 

Bernard  McNeny,  of  Bed  Clond,  J.  O. 
nKnnpsan,  of  Alma,  and  Walter  D.  James 
and  Lambe  ft  Butler,  all  of  Cambridge,  tor 
appdlant 

O.  B.  Shdbom,  ot  Alma,  and  Stewart, 
Perry  &  Stewart,  of  Lincoln,  for  appellee. 

Heard  before  LGTXON,  DEAN  and  DAY, 
Jj„  and  ALLEN  and  BEGLEY,  District 

Judges. 

BEGLET,  District  Judge.  This  Is  an  ac- 
tion brought  by  appellee,  hereinafter  called 
plaintiff,  to  recover  money  alleged  to  have 
been  converted  by  appellant,  hertinafter  call- 
ed defendant,  to  bis  own  use. 

The  plaintiff.  In  Its  petition,  alleged  that 
defendant  was  employed  by  the  plaintiff  as 
manager  of  Its  grain  and  coal  business  at 
Bagan,  Nebraska,  imder  a  "written  contract: 
that  defendant  bad  charge  of  the  books  and 
accoimts  of  plaintiff,  Including  the  money  In 
said  business,  and  that  defendant  drew 
checks  upon  the  account  of  the  plaintiff  to 
pay  necessary  bills ;  that  defendant  convert- 
ed to  his  own  use  the  snm  of  approximately 
$6,000.  Defendant  alleged  In  his  answer  that 
the  defendant,  pursuant  to  a  general  usage 
and  custom  known  to  plaintiff  and  its  offi- 
cers, and  under  the  specific  direction  of  plain- 
tiff's board  of  directors,  used  sums  of  mon^ 
in  the  conduct  and  protection  of  plaintiff's, 
business  and  within  the  scope  of  his  employ- 
ment; and  also  pleaded  a  general  deniaL  In 
reply,  plaintiff  set  up  that  the  transactions 
I'orerred  to  In  defendant's  answer  were  of  a 
gambling  nature,  unauthorized  by  plaintiff, 
beyond  the  scope  of  authority  of  defendant 
as  sucb  manager,  ultra  vires  and  unlawful, 
and  denied  generally  the  allegiations  of  the 
answer. 

The  plaintiff's  evidence  establishes  that  de- 
fendant entered  the  employ  of  plaintiff  on  or 
about  January  8,  1919,  under  a  written  con- 
tract, by  the  terms  of  which  defradant  was 
to  manage  the  Farmers'  Grain  &  General 
ijbipplng  Association  Elevator  at  Bagan,  Ne- 
brasl^a,  under  the  direction  of  the  board  of 
directors,  and  to  give  his  undivided  time  to 
the  work  at  the  elevator,  and  to  receive  as 
compensation  the  sum  of  f  125  a  month ;  that 
defendant  had  no  other  contract  or  authority 
from  the  ofbcers  or  board  of  directors  of 
the  plaintiff  company;  that  shortly  after  his 
employment  defecdant  began  a  series  of  spec- 
ulations in  futures,  or  transactions  of  a  gam- 
bling nature,  upon  the  iMard  of  trade.  In 
his  own  name;  that  he  Invested  therein  the 
sum  of  about  9450  of  bis  own  fttnds;  ttwt 
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on  Jtuw  16,  1&18,  the  defendant  wrote  a 
ebeek  upbn  the  fonds  of  the  companr  for  the 
stun  of  9200  and  need  the  proceeds  of  the 
same  to  cover  his  losses  la  sold  gambling 
transactlonB ;  that.  In  order  to  dectfve  the 
offloers  of  the  platatlgf  company,  he  oitwed 
npoo  Ote  atob  ol  the  ched^  ho(A  the  wwds 
"Oata  parduued,"  while  on  the  general  booica 
of  the  compatiy  he  entered  the  amoont  as 
having  been  expended  for  the  pnnAaae  of 
com;  that  therenpOB  he  caused  the  account 
upon  the  board  of  trade  to  be  toanaferred  to 
the  plaintiff's  name;  and  on  Jn^  7,  1019, 
he  drew  another  check,  under  like  drcnm- 
Btances,  fbr  fl<K>  and  applied  tbe  proceeds 
of  same  to  the  same  purpose;  that  there- 
after, on  August  16  and  28,  be  drew  chMks 
upon  the  coiApany's  funds  for  f460  and  $760, 
req>ectlTd7,  and  applied  Uu  proceeds  there- 
of to  the  same  purpose;  tiiat  In  drawing 
these  cdiecks  he  took  the  same  from  the 
badE  of  the  company^a  diedc  book,  where  the 
olttcen  would  not  be  aUUi  to  detect  that 
ebecka  had  been  used;  tliat  on  November 
iBt,  4th,  and  8th  he  wrote  three  diecks  up- 
on the  company's  funds,  aggr^ting  $5,- 
000^  and  applied  tbe  proceeds  to  the 
same  purpose,  and  also  tore  these  checks 
frran  a  portion  of  tbe  dieck  book  not  in  use; 
and  that  this  means  he  prerented  the 
oflhsera  of  the  plaintiff  company  from  dlscoT- 
erlng  Hiat  he  had  converted  plaintiff's  mim^ 
to.  his  use  until  tbe  auditor  secured  the  orig- 
inal diecks  from  the  tmnk  and  preserited  bis 
report ;  that  in  additloh  thereto  he  converted 
cash  from  the  company's  assets  In  the  sum 
of  1280.11,  and  also  the  tulance  due  on  a  car 
of  com  sold,  in  the  sum  of  yi31.W,  making  a 
total  of  96,911.80  he  converted  to  his  own 
use  wiUumt  the  knowledge  and  consent  of 
the  plaintiff;  that  the  sum  of  91.668^  Das 
been  reoetved  back  from  the  Updike  Grain 
Company,  leaving  a  balance  due  the  plaintiff 
from  the  defendant  by  reason  <^  said  conver- 
sion in  the  sum  of  $9,246.16. 

The  deftodant  offered  no  testimony  at  the 
trial,  and  at  the  close  of  the  testimony,  on 
motion  of  die  plaintiff,  tbe  court  directed  a 
verdict  In  fbvor  of  the  plaintiff  for  the  sum 
of  99,246.16,  with  interest  fiiereon  at  the 
rate  of  7  per  cent,  per  annum  from  Novem- 
ber 11, 1919,  tbe  date  of  the  discovery  of  the 
conversitm.  From  an  order  overruling  a  mo- 
ttou  for  a  new  trial,  the  defendant  has  ap- 
pealed. 

CI]  The  defendant  contoids  that  the  court 
erred  in  directing  a  verdict  for  the  plainttlE. 
In  Knuffke  v.  BarthtAoniew,  106  Neb.  — 
184  N.  W.  889,  we  held: 

"All  issaable  facts  which  the  evidence  proper- 
ly admitted  on  behalf  of  one  party  to  an  action 
tends  to 'establish  may  be  considered  proved 
where  tbe  ether  part?  offers  no  proof." 

In  this  case  Uie  plaintiff's  issaable  facts 
were  established  by  the  books  of  Oie  pUn- 


tlff,  the  cancded  chedcs,  the  evidmce  of  flie 
secretary  of  the  company,  and  the  e^ert  ac- 
countant Who  elamlned  the  books,  and  we 
think  they  are  dearly  proved.  The  evidence 
is  nattier  conflicting  nor  contradictory,  and 
is  not  of  such  a  nature  as  to  warrant  differ- 
ent condasions  by  reasonable  men.  But  one 
rational  eondution  ooald  be  drawn  there- 
from, and  the  court  pn^rly  directed  a  ver- 
dict for  the  plaintiff.  Ametican  Surety  Go.  v. 
Mnsselman,  00  Neb.  68, 182  N.  W.  729;  Jones 
V.  Ohlcago,  B.  ft  Q.  B.  Ca,  i02  Nd).  893, 170 
N.  W.  170;  Farmers'  State  Bank  v.  Butler, 
101  Neb^  636.  164  N.  W.  662. 

12]  Defendant  contends  ^  that  ttm  court 
erred  In  refusing  to  permit  the  e^tert  account- 
ant, on  cross-examination,  to  testify  concom- 
Ing  the  gmeral  usage  and  custom  among 
levators  tn  goiend,  and  this  one  In  particu- 
lar, regarding  transactions  known  as  "hedg- 
ing." We  have  examined  tbe  evldmce  and 
ccNDdude  that  the  exduslon  of  this  cross-ex- 
amination was  proper,  as  it  was  not  touched 
upon  in  the  direct  examination,  and  the  ques- 
tion of  tbe  usage  and  custom  among  elevators 
was  raised  by  the  answer  and  constituted  an 
affirmative  defense. 

The  Judgment  of  tbe  district  court  Is, 
therefore. 

Affirmed. 


KIRSHENBAUM  et  at. v.  MASSACHUSETTS 
BONDING  &  INS.  CO.   (Ne.  21748.) 

(Supreme  Court  of  Nebraska.  Jan.  26,  1922L) 

fByUabua  by  the  Court.) 

1.  Record  os  main  Issoe  held  t«  fall  within 
flndfags  and  iadgnent  ef  another  ease. 

Tbe  record  examined,  and  on  the  main  is- 
sae  held  to  fall  witiiin  tbe  findiogs  and  judg- 
ment  in  Kirshenbaum  Mauachnsetts  Bonling 
&  Ina.  Co.,  186  N.  W.  82S. 

2.  Trial  ^»I86— Where  reasonable  minds  can- 
not reach  different  conclusions  from  testlmo. 
ny,  It  Is  not  error  to  dismiss  Jury  and  enter 
Jadgment. 

When  at  the  close  of  all  the  testimonr  tbe 
proof  relating  to  the  disputed  iBsaes  is  so  clear 
and  concInsiTe  that  reasonable  minds  cannot 
reach  different  coodosions,  it  Is  not  error  for 
the  trisl  court,  on  motion,  to  dismiss  the  jury 
and  enter  judgment  in  accordsnce  with  tbe  evi- 
dence. 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Bedlck,  Judgb 

Suit  by  Uax  Kirsfaenbaum  and  another, 
as  partners,  against  the  Massachusetts  Bond- 
ing ft  Insurance  Company,  a  Massachusetta 
corporation,  tax  a  policy  of  robbery  Insurance. 
Judgment  for  defmdant,  and  plaintiffs  ap- 
peal. Affirmed. 


^;»For  other  oues  Mt Hine  toplo  and  KBY-NUMBBB  la  aU  Itoy-Humbigred  Dtgerta and  lodaxM 
186N.W^-84 
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J.  J.  niedman,  of  Omaba,  for  aK)«llaiits, 
Kennedy.  Ht^and,  De  Lacy  ft  McLaugblln, 
and  B.  J.  Svoboda,  all  of  OmaW,  for  ap- 
pellee. 

Heard  before  MORRISSEY,  G  J.,  HOSB, 
ALDBICH.  and  FLANSBUBO.  3J^  and 
BUTTON  and  COLBY,  District  Judges. 

HOBBISSEX.  O.  J.  Plaintiffs  broagfat 
snlt  against  d^endant  on  a  policy  of  rob> 
bery  lnrairanc&  At  tbe  conclusion  of  the 
evidence  the  court  dismissed  the  jury  and 
entered  judgment  for  defendant.  FtaintUlte 
appeal. 

[1]  The  suit  la  hetweai  the  same  putles, 
and  tiie 'general  Issues  presented  are  substan- 
tially the  same  as  in  Kirshenbaum  t.  Massa- 
chusetts Bonding  ft  Ins.  Oo.,  186  N.  VT.  326, 
whttdn  the  suit  was  on  a  policy  of  burglary 
bumrence  covering  ttie  same  store  and  stock 
of  goods  covered  by  the  voUcy  here  in  suit 
In  the  snlt  on  the  policy  of  Boi^lftry  Insur- 
ance, iitoio^s  sought  to  recover  for  loss  of 
goods  taken  from  their  store  early  on  the 
ermlng  of  September  28,  1919,  while  in  this 
suit  plaintiffs  allege  a  seomd  Iveaklng  and 
entry  of  th^  store  later  in  the  evening  of 
the  same  day.  The  (drcumstances  surround- 
ing the  second  breaking  are  substantially 
the  same  aa  those  surrounding  the  original 
breaking  and  we  do  not  deem  it  necessary 
again  to  review  tbem  at  length.  We  adhere 
to  the  findings  there  made. 

[2]  There  i8,^however,  presented  a  question 
of  procedure.  At  the  close  of  all  the  testi- 
mony, defendant  requested  the  court  to  di- 
rect a  verdict  for  defendant  or  to  discharge 
the  jury  and  enter  findings  and  judgment  for 
defendant  The  court  sustained  the  motion, 
dismissed  the  jury,  and  entered  judgment  for 
defendant. 

In  addition  to  the  general  complaint 
agatnst  the  judgment,  plaintiffs  contend  that 
the  court  erred  In  dismissing  the  jury  and 
entering  tbe  Judgment  As  we  understand 
this  toanc^  of  tbe  argument  plaintiffs 
would  have  the  court  follow  the  procedure 
which  has  so  long  prevailed  In  this  state  of 
directing  tbe  jury,  through  Its  foreman,  to 
sign  and  return  a  verdict  In  Segear  v. 
Westcott  83  Neb.  615,  120  N.  W.  170,  where 
each  party  moved  for  a  directed  verdict  the 
trial  court  dismissed  the  jury  and  rendered 
judgment.  On  review  tills  court  said: 

think  that  the  mere  fact  that  tbe  coart 
disdiarged  the  jury  and  thereupon  rendered  a 
judgment  nnder  the  circumstanceB  In  this  case 
is  of  no  great  moment  It  was  irregular,  hut 
not  prejudicial.  Where  a  rerdlct  is  directed 
by  the  court,  the  action  of  tbe  jury  is  minis- 
terial  in  its  nature.  The  rendition  of  the  ver- 
dict is  at  most  a  mere  form,  for,  if  the  jury 
should  return  a  vertGct  contrary  to  the  direc- 
tion. It  would  be  the  duty  of  the  court  to  im- 
mediately set  the  same  aside." 


In  the  Instant  case,  Oe  jury  were  dis- 
missed and  judgment  entered  on  motian  of 
defendant  alone,  but  tbe  proeednre  folknred 
Is  no  more  prejudicial  to  the  tatoests  ol 
plalntm  than  it  would  bare  been  had  a  form 
for  a  yo^ct  been  handed  to  the  Jury  with 
dlrecticms  from  the  court  that  it  be  signed  by 
the  foreman  and  returned  by  the  jury  as  Its 
verdict  Tbe  dlffmnce  tai  procedure  Is  a 
difference  In  form  only  and  does  not  affect 
the  substantial  rights  of  tb»  parties. 

The  record  is  found  free  from  error,  and 
the  judgment  Is 

Affirmed. 


PpLENSKE  V.  POLENSKE.   (No.  21491.) 
(Supreme  Court  of  Nebraska.  Jan.  26;  iSB2.} 

1.  Landtord  and  tenant  <S36S(3)— iMsea  nost 
yidd  poBsestion  befero  be  oas  tftepste  lessst's 

title  and  olalm  title. 
As  a  general  rule,  before  a  lessee  may  dis- 
pute his  lessor's  title  and  dalm  titie  in  hint- 
self,  be  mnat  yield  possession  of  the  leased 

premises. 

2.  Justices  of  the  peace  «s»36(7)-^astloe  may 
decide  qaestlon  of  etteppsi  as  betweea  land- 
lord and  tesant 

The  proposition  of  law  set  forth  in  tiic 
fifth  paragraph  of  the  syllabus  in  Stone  v. 
Blancfaard.  87  Neb.  1, 126  M.  W.  766,  explained 
and  limited. 

Appeal  from  District  Court,  Uadlson  Coun- 
ty;  Allen,  Judge. 

Action  in  forcible  entry  and  detainer  by 
Bertha  Pblenske  against  Adolph  Polenske. 
Ju^^cmrat  for  plaintiff  before  a  justice.  On 
defendants  appeal  to  tbe  district  court  the 
acUtm  was  dismissed,  and  pUtntlfl  appeals. 
Beversed. 

M.  B.  Foster,  of  Madison,  for  appellant 
Willis  E.  Reed,  of  Lincoln,  and  W.  L. 
DowUng,  of  Madison,  for  appellee. 

Beard  before  LETTON.  DAY,  and  DEAN. 
JJ.,  and  OOBGOBAN  and  GOSS.  District 
Judges. 

LETTON,  J.  Plaintiff  began  an  action  in 
fordble  entry  and  detainer  In  the  justice 
court  against  the  defendant  to  recover  pos- 
session of  160  acres  of  land.  She  complains 
that  on  or  about  March  8,  1917,  she  leased 
the  premises  to  defendant  for  the  term  of 
one  year,  which  period  has  elapsed,  but  tiie 
defendant  unlawfully  and  forcibly  retains 
possession.  Defendant  did  not  wter  a  plea 
of  guilty  or  not  guilty,  but,  instead,  filed  a 
somewhat  lengthy  answer  setting  up  an  oral 
contract  with  his  father,  who  then  owned  the 
land,  which  was  consented  to  by  itelntUf, 
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big  mother,  that  tf  defendant  would  pay  to 
hla  lather  dozing  his  lifetime,  and  after  his 
death  to- his  mottter,  the  anm  of  {200  a  year, 
or  snch  further  sums  as  might  be  necessary 
for  their  support,  or  that  of  his  widow,  In 
ivoportlon  to  payments  by  the  other  chil- 
dren, he  would  devise  the  land  to  defendant 
He  pleads  that  he  has  carried  out  and  is 
willing  to  carry  out  the  requirements  of  the 
contract;  that  he  went  Into  possession  of 
the  land  under  this  agreement  14  years  ago ; 
that  he  has  made  lasting  and  valuable  im- 
provements niion  the  premises;  and  that 
plaintiff  carried  out  this  agreement  until 
1918.  He  Admits  that  he  executed  the  wrlt- 
ten  lease,  tmt  alleges  it  was  made  to  satisfy 
plaintiff's  caprice,  and  was  not  Intended  to 
dischai^  or  satisfy  the  oral  agreement  The 
county  court  found  for  the  [daintifl  and  ren- 
dered Judgment  accordingly.  Defendant  ap* 
pealed  to  the  district  court,  where  mbstan- 
tlally  the  same  answer  was  filed,  and  evi- 
dence was  taken.  At  the  conclusion  of  the 
evidence  both  parties  moved  for  a  directed 
rerdlet  The  court  discharged  the  Jury  and, 
sfter  oonaideratton,  found: 

"That  In  good  faith  defendant  Adolph  Polen- 
ake,  at  the  commencement  of  this  action,  was 
holding  said  premises  in  such  a  manner  that  a 
question  of  title  has  been  raised  ousting  this 
eonrt  in  this  proceedings  of  JndodictUni  to 
proceed  farther  in  the  case." 

The  action  was  then  dismissed  at  plain- 
tUTs  coat   Plaintiff  appeals. 

The  evldaice  shows  that  the  farm  was  the 
family  home  of  the  father  and  mother  of 
defendant;  that  during  the  father's  lifetime 
be  made  arrangements  with  his  children  to 
take  over  separate  tracts  oi!  laud;  each  of 
the  children  was  to  pay  the  sum  of  |200  a 
year,  or  snch  sum  as  might  be  necessary  for 
support  to  their  parents,  who  then  removed 
to  Madison,  NebrafOia,  where  the  father  died 
In  1907;  that  defendant  entered  into  pos- 
session (tf  the  premises  in  1904.  Defendant 
paid  $200  a  year  until  March,  1916,  when  his 
mother  desired  a  greater  Income.  He  then 
signed  a  lease  and  agreed  to  i>ay,  and  did 
pay,  |2C0  n  year.  In  March,  1017,  a  new 
IcftM  was  executed  In  which  the  rent  was 
fixed  at  $400  for  that  year.  At  the  expira- 
tion of  the  latter  lease  the  plaintUT  desired 
to  raise  the  rent  tp  $T00  a  year,  when  de- 
fendant refused  to  execute  another  lease,  but 
offered  to  continue  to  pay  $400.  This  action 
was  brout^t  after  this  refusal. 

The  father  executed  a  will  In  which  he 
attempted  to  distribute  his  property  equally 
among  all  hla  children.  By  this  will  he  left 
all  his  property  to  hla  wife  for  life ;  the  will 
devised  the  remainder  in  separate  tracts  of 
his  real  estate  to  designated  sons  and  daugh- 
ters, charged  wtih  such  money  payments  as 
woiUd  seem  to  equalize  the  dlstribntioD. 
TbB  remalAder-  In  the  land  in  controTeray 
ma  dsTlnd  to  defendant,  subject  to  a  pay- 


ment of  $1,000  to  one  of  his  sisters.  No  men- 
tion is  made  in  the  will  of  any  annual  pay- 
ments to  be  made,  or  of  any  Interest  In  the 
land  other  than  the  remainder. 

Several  assignments  of  error  are  made, 
but  the  essence  of  plaintiffs  contention  is 
that  the  court  erred  in  permitting  the  de- 
fendant to  Introduce  evidence  of  title  and 
right  at  possession  In  himself,  without  Im- 
peaching the  lease  for  fraud,  misrepresenta- 
tion, misteke,  or' otherwise;  and,  further, 
that  the  lease  operated  as  a  (wmpleto  estop- 
pel against  defendant  to  dispute  Ua  land- 
lord's Utle. 

[1]  The  rule  is  that  a  tenant  under  a  lease 
Is  estopped  from  disputing  his  landlord's  ti- 
tle while  still  in  possession  of  the  leased 
premises,  but  that  he  may  show  that  the 
lease  was  obtained  by  fraud,  misteke,  or  du- 
ress, and  Is  therefore  void.  There  is  a  well- 
recognized  exception  to  the  rule,  under 
which  the  dedston  In  the  case  of  Bowman  v. 
Croodrich,  94  I^eb.  696,  144  N.  W.  240,  falls, 
that,  where  the  landlord's  title  has  been  de- 
clared to  be  insufflclent  by  the  Judgment  or 
decree  of  a  court,  or  his  title  has  been  lost 
1^  virtue  at  m  sale  under  snch  Judgment  or 
decree,  the  tenant  may  attorn  to  the  then 
owner  of  the  paramount  title,  and  may  set 
up  such  tttia  and  attornment  as  a  defense  to 
the  action  by  Us  lessor. 

[2]  In  Stcue  t.  Blanchard,  87  Neb.  1,  120 
N.  W.  766,  the  fifth  paragraph  of  the  sylla- 
bus is  as  follows: 

"If  title  to  real  estate  is  sought  to  be  recov- 
ered or  drawn  in  qneatlon  In  an  action  of  ford- 
blp  entry  and  detainer,  questions  of  estoppel 
affecting  the  right  of  defendant  to  assert  such 
title  cannot  be  dedded  by  the  Justice  of  the 
peace." 

That  case  was  not  a  controrersy  between 
a  landlord  and  tenant  As  applied  to  the  is- 
sues and  facts  In  that  case,  the  stotement  is 
correct  but  the  holding  is  too  broad  and 
should  be  limited  to  cases  of  fordble  entry 
and  deteiner  not  Involving  the  relation  of 
landlord  and  tenant  which  are  authorized  by 
the  stetute.  for  otherwise  a  gross  injustice 
mi^ht  be  perpetrated.  For  instance,  one  who 
leases  land  to  another  may  have  been  In  poa* 
session  for  years  under  a  title,  somewhat  de- 
fective If  questitmed  by  a  third  party  claim- 
ing an  interest  in  the  property,  but  good  as 
against  his  tenant  end  yet  If  the  tenant 
were  not  estopped  to  dispute  his  title  and 
the  lessor  waa  compelled  to  bring  an  action 
in  ejectment  Id  order  to  oust  him,  it  mig^t 
be  impossible  for  the  lessor  to  maintain  the 
action.  In  such  an  action  he  must  recover 
on  the  atrength  of  his  own  title,  and  not  on 
account  of  defecte  In  that  of  the  occupant, 
and  the  lack  of  strict  legal  proof  of  heir- 
ship, or  of  the  execution  of  a  deed  in  his 
chain  of  titie,  might  allow  a  wrongdoer  to 
bold  possesd<m  Indefinitely. 

It  one  1^  la  already  In  poBOoaalon  tuoeepU 
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a  lease  from  a  third  party,  the  presumption 
Is  that  he  Is  yielding  the  possession  which  he 
held  under  claim  of  right,  and  taking  pos- 
session  and  holding  It  thereafter  under  and 
by  Tlrtne  of  the  lease. 

The  courts  are  divided  upon  the  question 
whether,  If  the  possession  is  not  obtained  by 
Tirtue  of  the  l&ase,  a  tenant  may  question 
his  landlord's  title,  but  the  majority  hold 
that  even  in  such  cases  the  general  rule  ap- 
plies. A  collection  of  the  cases  may  be  found 
In  a  note  to  Stevenson  v.  Rogers,  103  Tex. 
16»,  125  S.  W.  1,  29  L.  R.  A.  (N.  8.)  86  Ann, 
Cas.  1912D,  101.  See,  also,  16  B.  O.  L.  6B9, 
I  146. 

Where  It  is  clear  that  the  leasee  executed 
the  lease,  a  justice  of  the  peace  may  deter- 
mine all  questions  as  to  whether  the  lessee 
Is  wrongfully  holding  over  his  term«  either 
by  expiration  of  the  term  by  nonpayment  of 
rent,  or  by  any  other  breach  of  the  contract 
which  may  render  Us  i>ossessIon  unlawful. 
If  the  lessee  asserts  a  bona  flde  dalm  of  ti- 
tle, he  may  atUl  litigate  It  In  the  proper  fo- 
rum after  he  has  yielded  possesrtcm  to  the 
lessor.  He  la  not  entitled  to  occupy  the  In- 
consistent position  of  being  the  owner  of  the 
land  and  at  ttie  same  time  the  t^iant  of  an- 
other owner. 

Defendant  complied  with  tihe  terms  of  the 
leasee  which  required  payment  of  a  differ- 
ent sum  of  money  as  rent  from  that  which 
be  bad  formerly  paid,  and  it  was  only  when 
the  rent  was  raised  a  third  time  that  he  re- 
fused to  pay  and  asserted  title.  It  is  shown 
that  he  had  made  Improronents  on  the  land. 
Since  he  is  the  owner  of  the  ronainder,  any 
fixtures  made  a  part  of  the  realty  erentDally 
inure  to  Ms  benefit  Su<di  aa  are  personal 
property  be  is  enUtled  to  iemOT&  Further- 
more, a  court  of  etiuity  Is  open  to  protect  his 
Tisfhts,  vhaterer  tbey  may  be. 

Under  the  "AmMita  facta,  the  justice  had 
power  to  determine  whether  be  was  guilty 
<tf  holding  orer  his  term.  The  judgment  of 
the  district  court  Is  lOTeraed. 


(yBRIEN  V.  SULLIVAN.   (No.  21856.) 
(Sttprene  Oonrt  of  Nebraska.  Jan.  26,  1922.) 

(Bvllainu  by  the  Court.) 

I.  Appeal  aad  error  «=»I064(4)— Trial  «=»233 
(2)— Copying  pleadisis  Is  tlie  Initmctlont  Is 
sot  a  eoBimendabie  praotlo*.  Mit  does  sot  re- 
quire reversal  usiese  prajudlolal. 
"Stating  the  issues  to  th«  jury  by  copying  the 
pleadlDgs  in  the  iostmction*  is  a  practice  not 
to  be  commended,  but,  where  it  appears  that 
such  a  course  has  not  resulted  in  prejudice  to 
the  lights  of  the  complaioiog  party,  it  is  not 
a  sufficieDt  ground  for  reversaL"    Tobler  t. 
Union  Stockyards  Co.,  SB  Neb.  418,  123  N.  W. 
461,  foUowed. 


2.  Damapes  i8=9206(f,  4)— In  a  persosal  iajsry 
action  li  l«  propor  to  ordar  a  physical  ex- 
amlnatiea  of  plalstHT;  applloaties  siaat  he 

timely. 

In  an  action  for  damages  for  personal  in- 
juries, it  is  proper  for  the  trial  court  to  order 
a  phraical  examination  of  the  injured  party 
by  competent  pbysidans  and  surgeoos,  to  as- 
certain tb«  character  and  extent  of  the  allied 
injuries.  In  such  case,  the  application  for  the 
examination  must  he  timely  made. 

3.  Appeal  aad  error  «S996 1— Damages  ^206 
(4)— Refesal  of  physical  examfnaUoa  after 
oommeneemeat  of  trial  held  discretlonaTy, 
and  rullsg  sot  distarbed  except  for  abase  of 
discretion. 

Where  a  request  for  a  physical  examina- 
tion of  the  injured  party  Is  made  after  the 
trial  has  commenced,  it  is  within  the  sound  dis- 
cretion of  the  trial  court  vriiether  snch  request 
be  granted.  In  such  case,  the  ruling  of  tha 
court  will  not  be  disturbed  unless,  under  all  of 
the  drcomstances,  there  wP^srs  to  be  an  abuse 
of  such  discretion. 

4.  Assasit  and  battery  «=»40— Evldeece  held 
to  sapport  a  $1^0  jadgaest  for  plalstiff. 

Evidence  examined,  and  h«id  sufficient  to 
suH>ort  the  judgment  ot  the  trial  court. 

Appeal  froE^  District  Court,  Hayes  Comity; 
EUdred,  Judge. 

Action  by  Kathwine  CBrlm  against  Pat- 
rick B.  Sullivan.  Judgment  for  plaintiff,  and 
the  defendant  anpeftla.  Affirmed. 

O.  A.  Beady,  of  Hayes  Center,  and  Lambe 
&  Butler  and  Walter  D.  James,  all  of  Cam- 
bridge, for  ai^lant 

P.  W.  Soott,  of-McCook^  for  appellee. 

Heard  before  LBTTON,  DEAN,  and  DAT, 
JJ..  and  ALLBN  and  BEQLSSS,  Dlatrict 
Judges. 

DAT,  J.  Plaintiff  recovered  a  judgment 
against  the  dtf»idant,  who  Is  her  brother, 
for  $1,600  for  damagM  for  inflicting  an  as- 
sault and  battery  upon  her.  The  defendant 
appeals. 

Three  grounds  are  for  a  rereraal 

of  the  judgment 

[I]  It  Is  first  urged  that  the  court  erred  In 
giving  Instruction  No.  1,  in  which  tbe  claims 
made  by  the  plaintiff  as  a  basis  for  her  ac- 
tion are  set  forth.  The  particular  complaint 
Is  made  that,  in  stating  Xhe  issues  on  behalf 
of  the  plaintiff,  the  court  practically  copied 
tbe  plaintiff's  petition,  and  that  the  account 
of  the  affray  was  stated  In  such  extravagant 
language  as  to  be  prejudicial  to  the  defend- 
ant. The  Instruction  states  tliat  the  plaintiff 
allegea  that  the  d^endant— 

"unlawfully,  willfully,  malidoasly  and  violently 
set  upon  tbe  plaintiff  aad  struck,  beat,  bruised, 
and  wounded  her,  thereby  Inflicting  upon  her 
great,  severe  and  permanent  injuries,  and  cut, 
bruised  and  wounded  tbe  plaintiff's  nose,  jaw, 
face,  mouth,  neck,  arms,  and  ciiest.  and  loosened 
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and  broke  and  knocked  ont  h«r  teeth,  broke  two 
of  ber  ribs,  wrendied  her  arm,  and  bruised  and 
injored  her  on  and  about  the  qpper  portion 
of  her  body."  ^ 

Following  tbts  description,  the  instruction 
further  charges  that  from  the  effects  of  such 
treatment  the  plaintiff  Buffered  great  pain 
and  mental  anguish,  ana  will  continue  to  do 
so  in  the  future.  It  Is  quite  apparent  that  a 
number  of  superfluous  adjectivee  are  used  in 
characterizing  the  nature  of  the  assault,  and 
perhaps  some  exaggeration  has  bees  used  In 
describing  the  extent  of  the  injuries  Inflicted. 
While  this  court  has  on  a  number  of  occasions 
looked  with  disfavor  uppa  the  practice  of 
copying  the  pleadings  in  stating  the  Issues 
to  be  determined  by  the' Jury,  especially  when 
they  are  long  and  InTolved  and  are  liable  to 
create  confusion  in  the  minds  of  the  Jury, 
yet,  unless  It  appears  that  such  instructions 
resulted  In  some  prejudice  to  the  rights  of 
the  complaining  party,  It  will  not  be  suffi- 
cient ground  for  reversal.  Tobler  t.  Union 
Stockyards  Co..  85  Keb.  413,  123  N.  W.  461. 
The  Instruction  was  short  and  uninvolved, 
and  free  from  objection  except  in  the  use  of 
somewhat  extravagant  language.  Consider- 
ing the  whole  instruction  in  the  light  of  the 
testimony,  to  which  reference  will  be  herdUi- 
after  made,  we  do  not  regard  It  as  such  a 
violation  of  the  rule  requiring  the  issues  to 
be  stated  in  clear  and  simple  language  as  to 
result  in  any  prejudice  to  the  defendant 

[2]  The  next  assignment  of  error  Is  di- 
rected against  the  action  of  the  court  In  over- 
ruling the  defendant's  motion  that  the  plain- 
tiff be  required  to  submit  to  a  physical  ex- 
amination by  a  competent  physician  for  the 
purpose  of  ascertaining  the  character  and  ex- 


trlal,  and  the  ImimneUng  of  the  Jury  com- 
menced, a  motion  was  made  for  an  order  for 
a  physical  examination  of  the  plaintiff.  The 
motion  was  overruled,  "on  account  ot  the 
delay  in  the  trial  of  the  case  that  would  re- 
sult from  a  physical  examination  being  had 
at  this  time,  and  no  reason  being  shown  for 
the  delay  In  making  said  application."  It  Is 
plain  that  whether  the  ooort  shonld  stop  the 
progress  o£  a  trial  for  the  purpose  ot  order- 
ing a  physical  esunlnatioo,  especially  when 
no  zeason  Is  shown  vhy  the  appUcallon  was 
not  soona*  made^  is  a  matter  which  rests  in 
the  sound  legal-  discretion  ot  the  trial  court, 
and,  unless  such  discretloii  has  been  abased, 
the  aotlan  of  tiw  conrt  will  not  omutitnte  re- 
versible error.  Under  Oie  record  In  this  case, 
we  are  not  prepaid  to  Baj  that  the  ruling  of 
the  court  on  the  motion  was  an  abuse  of  dis- 
cretion. If  a  pers(nial  ecandnatton  is  desired, 
the  better  practice  is  to  maks  tlie  applicatloa 
before  the  trial  begins,  and  to  have  experts 
agreed  upon  by  the  parties  or  appointed  by 
the  conrt  Stuart  v.  Havens,  17  Neb.  211,  22 
N.  W.  419;  City  of  Chadron  v.  Glover,  43 
Neb.  732.  62  N.  W.  62. 

[4]  Lastly,  it  is  urged  that  the  evidence  is 
not  sufficient  to  support  the  Judgment  and 
that  the  verdict  was  the  result  of  passion 
and  prejndlce  brought  about  In  part  at  least 
by  the  extravagant  statement  of  the  Issues. 
One  of  the  physlciftns  who  examined  and 
treated  the  plaintiff  for  her  Injuries  testified 
that  she  had  suffered  a  fractured  rib,  and 
discolored  Ussne,  and  that  she  breathed  with 
difficulty.  The  plaintiff  testified  that  the  de- 
fendant struck  her  a  number  of  times ;  that 
he  broke  two  of  her  teeth  out,  and  knocked 

   _   two  lorae;  that  he  beat  h«r  all  over;  that 

tear  of  her  injuries,  "it  Is  now  well  settled      broke  her  rib;  tliat  the  bmtses  produced 


by  Che  wei^t  of  authority  that  trial  courts 
have  the  Inherent  power  to  require  the  plain- 
tiff, In  an'  action  to  recover  damages  for  per- 
soniu  Injuries,  to  sabmlt  his  or  her  person 
to  a  reasonable  private  phy^cal  examination 
by  competent  pbysldans  and  sui^eona  to  as- 
certain the  nature  and  extoit  of  the  allied 
Injuries.  14  B.  O.  Lk  696,  and  cases  cited. 
This  court  has  spoken  on  the  subject  In  State 
T.  Troup,  98  Neb.  333,  152  N.  W.  748,  U  R. 
A.  191SE,  936,  as  follows : 

"In  an  actios  for  damages  caused  by  injarles 
to  the  person,  the  trial  courts  have  power  to 
order  an  expert  examination  of  the  person  of 
tbe  party  injured,  when  the  drcnmstancsa  of 
the  trial  make  it  necessary  to  do  so  and  no 
substantial  harm  can  result  therefrom.** 

It)  In  the  present  case,  however,  the  rul- 
ing €t  the  trial  court  8e«ns  to  have  been 
based  upon  the  fact  that  the  application  tor 
a  physical  examination  was  not  tim^y  made. 
It  appears  that  after  the  case  was  called  for 


a  lump  which,  tlie  doctor  said,  would  prob- 
ably start  a  cancer;  that  he  struck  her  on 
the  nose,  face,  Jaw,  and  under  the  ear,  and 
that  at  die  time  of  the  trial,  some  two  years 
after  the  affray,  she  was  still  having  her  nose 
treated.  The  def aidant's  theory  was  that  the 
plainUff  was  the  aggressor.  In  giving  his 
version  of  the  encounter,  the  defendant  stat- 
ed fluLt  he  never  struck  the  plaintiff  at  all: 
"I  had  no  occasion  to ;  I  put  my  opm  hand 
up  and  pushed  her  badE;  I  was  not  even  out 
of  humor." 

It  will  serve  no  good  purpose  to  detail  the 
evidence  further.  Suffice  it  to  say  that  we 
are  satisfied  that  the  assault  upon  the  plain- 
tiff was  ^tlrely  unjustifiable;  that  the  evi- 
dence Is  sufficient  to  support  the  judgmenlfV 
and  that  there  Is  nothing  In  the  record 
warrant  us  in  holding  that  the  verdict  was 
the  result  of  passion  and  prejudice. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  Is 
Affirmed. 
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HANLEY  V.  FIREPROOF  BLDa  CO. 
(No.  2t849.) 

(Snpreme  Court  of  Nebraska.  Jan.  26,  1922.) 

(ByllahuB  hy  the  Cowrt,) 

1.  Municipal  corporations  ^3763(1)— Must 
keep  streets  and  sidewalks  In  a  reasonably 
safe  condition  for  public  travel. 

The  law  of  this  state  imposes  upon  the 
Tarious  mnnlcipal  corporations  thereof  the  duty 
of  at  all  times  keepicK  their  streets  and  side- 
walks in  a  reasonably  Baf«  condition  for  trsTel 

the  public. 

2.  Manlolpal  corporations  «=>808(l)-^buttlng 
owaer  Is  undsr  no  common-law  duty  to  kwp 
adjaoent  sidewalks  safe. 

Under  the  common  law  no  duty  devolved 
ap<m  an  abutting  owner  to  keep  the  sidewalks 
adjacent  to  his  property  in  a  safe  condition. 

3.  MHRlGlpal  corporations  «=>808(7)— Property 
owaars'  breach  of  erdiaanoe  rsqulrlao  keep- 
lag  of  tidwalks  safe  b  remediable  eely  by 
elty. 

Where  the  provisionB  of  an  ordlnuice  im- 
pose upon  property  owners  the  performance 
«d  a  part  of  the  duty  of  the  municipality  to  the 
public  and  are  for  the  benefit  of  the  munici- 
pality as  an  oivaii^d  government,  and  not  for 
the  benefit  U  the  Individuals  comprising  the 
public,  a  breach  of  such  ordinance  is  remediable 
only  at  the  instance  of  the  municipal  govern- 
ment, and  no  right  of  action  accrues  to  an 
indiridital  dtiien  espedaUy  injured  thereby. 

Ara»eal  friHn  District  Court,  Dou^b 
County ;  Leslie,  Judge. 

Acti(«i  by  Boxina  Cullen  Hanley  agalust 
the  Fireproof  BuUdlng  Company.  Cause 
dismissed,  and  judgment  rendered  for  the 
defendant  Motion  for  new  trial  oTerruled, 
and  the  plalntlfl  appeals.  AfBrmeA. 

Crofoot,  Tinsonhaler,  Frasv,  Ccmnolly  & 
Stryker,  of  Omaba,  for  appellant 

Kennedy.  Holland,  De  La^  9t  VcLv^ii- 
lin,  of  Omaha,  for  appellee^ 

Heard  before  LETTON,  DEAN  and  Alr 
DBICH,  JJ.,  and  DILWOBTH  and  E.  P. 
CLEMENTS*  District  Judges.  ^ 

EL  P.  CLEMENTS,  District  Judge.  This 
la  on  action  brought  by  the  appellant  agalust 
the  appdlee  to  recover  damages  resulting 
from  personal  injury.  The  plaintiff  in  her 
amended  petition  aUeges  In  substance  that 
the  defendant  owned  an  apartment  house  at 
diB  northwest  comer  of  Eighteenth  and 
Bodse  streets  In  the  dty  of  Omaha;  that 
section  17  ot  Thiunaa*  Berlsed  Ordinances  of 
Omaba  made  it  tbe  duty  of  mnun  of  prop- 
erty to  remove  audi  ice  and  snow  as  may 
fall  and  accumulate  upon  sidewalks  adjacent 
and  contiguous  to  their  proipeetj  wltbln  six 
hours  after  the  cessation  of  any  storm  or 
fiOl  of  snow;  that  priw  to  the  8th  day  of 


January,  WSO,  the  defendant  bad  constmctaH 
cement  sidewalks  aloi«  aaid  building  and 
paraUa  with  said  Dodge  and  Eij^teentiH 
streets;  that  the  sidewalk  adjfrinihg  this 
apartment  house  on  Dodge  street  slopes 
sharply  to  the  east;  that  aa  or  about  said 
8th  day  <^  January.  1020,  fbe  plaintiff  was  a 
tenant  (tf  defendant  and  was  living  in  said 
apartmoit;  that  prior  to  said  day  snow  and 
Ice  had  fallen  and  accumulated  oa  Ods  side- 
walk; that  small  boys  used  said  sidewalk 
and  tbe  Ice  and  snow  on  the  same  for  coast- 
ing; that  such  USB  made  said  sidewalk  dan- 
gerous to  pedestrlanst  all  of  whldi  was  known 
to  defendant;  tha£  the  defendant  ne^lgently 
and  carelessly  failed  to  remove  said  snow 
and  ice  as  required  b^  law ;  that  on  or  about 
said  8th  day  of  January.  1820,  plaintiff  left 
said  apartment  and  went  upon  said  iddewalk, 
and  while  on  said  sidewalk  was  violently 
run  into  and  against  by  a  sled  used  by  a 
small  boy  coasting  down  said  sidewalk,  and 
she  was  thrown  to  the  ground  and  Injured. 
Then  follow  allegations  as  to  the  extait  of 
plaintiff's  Injuries  and  damage,  and  prayw 
for  judgment 

In  view  of  the  disposition  of  the  case  by 
the  trial  judge  it  will  be  unnecessary  to  fully 
set  out  the  alle^tions  of  defendant's  an- 
swer. The  defendant  says,  among  other 
things,  that  the  plaintiff  cannot  maintain  an 
action  against  It  for  tbe  reason  that  her 
cause  of  action,  if  any.  is  against  the  city  of 
Omaha,  and  that  the  amended  petition  does 
not  state  a  cause  of  action  and  demurs  to 
each  and  every  all^atlon  therein  contained. 
Trial  was  had  to  a  jury  November  20,  1920. 
At  the  ^lose  of  plaintiff's  evidence  defendant 
moved  the  court  ,to  Instruct  a  verdict  for  the 
defeudant  and  this  was  done.  The  cause 
was  dismissed  and  judgment  rendered  for 
defendant  A  motion  for  a  new  trial  was 
overruled,  and  plaintiff  brings  the  cause  here 
on  appeal. 

An  examination  of  the  evidence  Introduced 
by  the  plaintiff  discloses  that  it  fairly  sob- 
stantiates  the  allegations  of  her  petition.  It 
follows  that  the  correctness  of  tbe  course 
takeu  by  the  trial  Judge  depends  upcm 
whether  or  not  tbe  petition  states  a  cause  of 
action. 

The  defendant  omtends  that  the  actlui  ot 
tbe  trial  Judge  was  correct  for  two  reasom: 
First,  because  one  citizen  of  Omaha  cannot 
maintain  an  action  against  anotliw  dtineu 
for  injuries  received  upon  tbe  sldewiOks  of 
tbe  dty,  and  wtaidi  were  occasioned  or  con- 
tributed to  by  the  failure  to  remove  snow 
and  Ice  in  compliance  with  the  ordinance  of 
said  dty ;  second,  because  the  iwtltlon  «i  its 
face  discloses  that  the  failure  to  reaiove  the 
ice  and  snow  was  not  the  proximate  cause 
of  plalntUTs  injury.  We  shall  find  It  neces- 
sary to  consider  only  tbe  first  of  these  rea- 
sons. 


^e«Fer  othwr  cum     Nune  topic  and  KaT-HUMBBR  In  all  Key-Numbwwl  Dlgerts  sad  Indena 
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[1,  2]  This  predae  question  bas  never  been 
before  this  court,  but  the  following  princi- 
ples are  well  established: 

"The  law  of  this  state  deTolves  upon  the 
varioTis  municipal  corporations  thereof  the  duty 
of  at  all  times  keeping  their  streets  and  side- 
walks in  a  reasonably  safe  condition  for  trav- 
el by  the  pnbUc,  and  no  mnnidpal  corporation, 
by  any  act  of  its  own,  can  derolre  thia  Aatf 
on  another  so  as  to  rdiere  Itself  from  a  lia- 
bility resolting  from  its  failoie  to  parform 
such  doty."  Davis  City  of  Omaha,  47  Neb. 
830,  e«  N.  W.  869. 

See,  also,  City  of  Omaha  t.  Jensen,  35  N^. 
68.  62  N.  W.  833,  37  Am.  St  Sep.  432;  Clt7 
of  Beatrice  v.  B^d,  41  Neb.  214,  69  N.  W. 
770.  Under  the  common  law  no  duty  de- 
Tolred  upon  an  abutting  owner  to  keep  the 
sidewalks  adjacent  to  his  property  In  a  safe 
condition  for  travel.   13  R  C.  U  415,  |  841. 

[3]  It  Is  apparent  from  the  foregoing  that. 
If  the  plaintiff  has  a  cause  of  action  against 
the  defendant  by  reason  of  the  facts  set  out 
in  her  petition,  it  Is  by  virtue  of  some  stat- 
ute, charter  proyisi<m,  or  valid  ordinance. 
The  plaintilf  in  effect  admits  this,  and  In  her 
petition  pleads  section  17  of  an  ordinance  of 
the  city  of  (tauha,  whldi  la  as  follows: 

"It  shall  be  the  daty  ai  the  oecapant,  as  well 
as  the  duty  of  the  owner,  of  any  lot  or  land 
or  real  estate  in  the  dty  of  Omaha  to  clear  the 
sidewalks  contignons  tiiereto  of  all  snow  and 
ice  within  six  hours  after  the  cessation  of  any 
storm  or  fall  of  snow;  provided,  however,  it 
sndi  storm  or  fall  of  snow  take  place  and  oc- 
cur In  the  nighttime,  then  and  in  that  case 
the  owner  shall  have  nntU  twelve  o'clock  noon 
next  following  to  dear  said  ndewalks  of  siUd 
snow  and  Ice;  said  snow  and  Ice  shall  be  re- 
moved Into  the  traveled  portion  of  the  street 
and  so  spread  over  the  surface  of  the  street  as 
not  to  interfere  with  public  travel  thereon,  and 
no  portion  thereof  shall  be  placed  or  spread 
within  three  feet  of  the  curb  line  on  said 
street." 

The  pbtlntlff  In  her  brief  has  not  favored 
OS  with  a  very  dcot  statemeat  oC  the  theory 
by  vblcli  she  dalnu  a  tight  of  acUtni  be- 
tween IndMdualB  can  accnieby  virtue  of  this 
ordinance,  and  we  confess  that  we  have  been 
nnable  to  deduce  this  theory  from  the  argu- 
ment. It  has  bem  held  in  some  Jurladtc- 
tlons,  and  has  been  earnestly  argued  by  able 
Jurists,  that  in  a  state  with  a  Constitution 
like  ours  the  Legislature  cannot  eonstitu- 
tlonally  delegate  to  a  dty  power  to  enact  a 
law  QiAt  would  create  a  right  of  civil  action 
between  dtlzens  Inter  se.  The  best  exposi- 
tion of  this  doctrine  is  found  in  the  dissent- 
ing opinion  of  Judge  Marshall  in  the  case  of 
Sluder  v.  St  Louis  Transit  Co.,  189  Mo.  107, 
88  S.  W.  648,  5  L.  R.  A.  (N.  S.)  186.  In  this 
opinion  Judge  Marshall  has  collected  the 
holdings  of  the  states  that  have  adopted  this 
role.  The  weight  of  authority  seems  to  be, 
however,  that  muuidpalltles  by  virtue  ci 
Qulr  poUoft  powers  have  autfawity  to  pass 
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ordinances  for  the  protection  of  lives  and 
property  and  which  relate  primarily  to  the 
duty  of  those  whose  conduct  they  regulate, 
for  the  benefit  of  persons  traveling  the 
streets,  who  have  a  right  to  rely  upon  the 
observance  of  these  ordinances,  and  that  the 
violation  of  any  statutory  or  valid  municipal 
regulation,  established  for  the  benefit  of  pri- 
vate persons,  is  of  Itself  suflSdent  to  prove 
such  a  breach  of  duty  as  will  sustain  a  pri- 
vate action  for  negllgoice  brought  by  a  per- 
son belonging  to  the  protected  class,  if  the 
other  elements  of  actionable  negligence  oc- 
cur. Sluder  V.  St  Louis  Transit  Co.,  supra; 
Bott  V.  Pratt  33  Minn.  323,  23  N.  W.  237,  98 
Am.  St.  Rep.  47.  /it  must  be  noted,  however, 
that  the  cases  that  support  this  rule  care- 
fully differentiate  between  auch  ordinances 
and  ordinances  where  the  duties  enjoined 
are  due  to  the  munldpallty  or  to  the  pnlAlc 
at  large.  As  to  thla  dass  of  ordinances  the 
authorlllea  are  almost.  If  not  quite,  unan- 
imous that  no  cause  of  acti(Hi  arises  to  an 
individual  against  one  who  neglects  to  par- 
form  the  duties  oijofaied./ Sluder  v.  St  Lou- 
is Transit  Co*  supra ;  Bott  v.  Pratt;  saiHra  i 
Jackson  v.  Kansas  d^.  Ft  8.  &  H.  S.  Co., 
1S7  Mo.  621,  68  8.  W.  S2,  80  Am.  St  Bep. 
6B0;  Heeney  v.  Sprague^  11  R.  I.  466,  233 
Am.  502;  FfaUaddpiila  &  B.  B.  Co. 
Brrln,  89  Pa.  St  71,  38  Am.  R^.  726;  Flynn 
V.  Canton  Oa,  40  Md.  312, 17  Am.  Rep.  608 ; 
KIrby  v.  Boylston  Market  Ass'n,  14  Gray 
(Mass.)  249,  74  Am.  Dec  682;  Hay  v.  City  of 
Baraboo,  127  Wis.  1,  106  M.  W.  664.  3  U  R. 

A.  (N.  S.)  84,  115  Am.  St  Bep.  977;  SeUeck 
V.  Tallman,  83  Wis.  246,  67  N.  W.  36;  Tout- 
lofl  V.  aty  of  Green  Bay,  91  Wis.  490,  65  N. 
W.  168;  Moore  v.  Gadsden,  93  N.  T.  12: 
Fielders  v.  North  Jersey  Street  R.  Co.,  68 
N.  J.  Law,  343,  63  Atl.  404.  64  Atl.  822,  69 
L.  B.  A.  456.  96  Am.  St  Rep.  652;  Olty  of 
Rochester  v.  Campbell,  123  N.  T.  406,  25  N. 

B.  937.  10  L.  R.  A.  893,  20  Am.  St  Rep.  760; 
City  of  Hartford  v.  Talcott  48  Conn.  625. 40 
Am.  Rep.  189. 

In  Fielders  v.  North  Jersey  Street  R.  Co., 
suiura,  the  court  says: 

<^e  find  ranning  through  the  adjudicated 
cases  a  rule  of  construction  almost  noiversally 
adopted,  that  where  the  provisions  of  an  ordi- 
nance are  intended  not  for  the  benefit  or  pro- 
tection of  individuals  comprising  the  puUlc, 
but  for  the  benefit  of  the  manidpallty  as  an 
organized  government  and  more  particnlarly 
if  they  impose  upon  property  owners  the  per- 
formance of  a  part  of  the  duty  of  the  munid- 
pality  to  the  public,  a  legislative  intent  is  in- 
dicated that  a  breach  of  such  ordinance  shall 
be  remediable  only  at  the  instance  ol  the  mil' 
oldpal  government,  or  by  enforcement  of  the 
penaltr  prescribed  therein;  and  that  there  shall 
be  no  right  of  action  to  an  Individual  citicen 
espedally  injured  In  consequence  of  such 
breach." 

A 

I  It  remains  for  us  to  determine  to  which 
class  of  ordlnancea  the  one  in  question  be- 
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longs.  Was  it  passed  by  the  dty  of  Omaba 
to  provide  for  the  safety  and  protect  the 
lives  of  persons  traveling  the  streets,  or  was 
it  passed  by  8U<Ai  city  for  ttie  purpose  of  im- 
posing upon  property  owners  a  part  of  the 
duty  of  tile  municipality  to  the-  public  for  the 
benefit,  not  primarily  at  the  Individuals  com- 
prising the  public,  but  of  the  municipality 
Itself.  'Etda  question  la  eaidly  answered. 
Keying  in  mind  that  the  fee  of  tbe  streets 
and  sidewalks  is  in  the  munic^alltyt  ttiat 
the  duty  c£  keepliy;  sudi  streets  and  side- 
walks in  safe  conditlcm  for  travel  rests  pri- 
marily \isfoa  the  munic^ality,  that  the  accu- 
molatlw  of  Ice  and  snow  on  the  ddewalks, 
while  an  ineonvenlence,  is  not  necessarily  a 
mcaiace  to  the  safety  or  life  of  pedestrians, 
that  its  removal  from  the  miles  of  sidewalks 
usually  found  In  a  city  is  impracticable  and 
almost  impossible  by  <a:dlnary  governmental 
agencies,  it  seems  dear  that  the  duty  of  the 
lot  owners  to  remove  the  snow  and  ice  is 
imposed  by  the  dty  as  a  means  of  carrying 
out  Its  obligation  to  keep  the  sidewalks  in 
condition  for  travel,  and  Is  owed  to  the 
general  public  in  its  corporate  capacity,  and 
not  to  the  individuals  composing  such  public^ 
This  view  Is  amply  sustained  by  the  au- 
thorities. In  Fielders  v.  North  Jersey  Street 
R.  Co.,  supra,  the  court,  Immediately  follow- 
ing the  auotatton  set  out  above,  say: 

"The  most  couBpicuons  cases  of  this  sort  are 
those  that  deny  liability  to  private  suit  for  vio- 
latioQ  of  the  duty  imposed  1^  ordinance  upon 
abutting  property  owners  to  maintain  sidewaUc 
pavements,  or  to  clean  ice  and  snow  from  the 
walks"— citing  Moore  v.  Gadsden,  93  N.  T.  12; 
City  of  Rochester  v.  Campbell,  123  N.  T.  405, 
25  N.  E.  937.  10  L.  R.  A.  393.  20  Am.  St.  Rep. 
760;  Klrby  v.  Boylston  Market  Ass'n,  14  Gray 
(Msss.)  249,  74  Am.  Dec.  6^;  City  of  Hart- 
ford V.  Talcott,  48  Conn.  62S,  40  Am.  Rep.  189; 
Flynn  v.  Canton  Co.,  40  Md.  812,  17  Am.  Rep. 
603;  and  Taylor  v.  Lake  Shore  &  M.  S.  B.  Co., 
45  Mich.  74,  7  N.  W.  728,  40  Am.  Rep.  457. 

In  Jat^son  t.  Kansas  GIty,  Ft  S.  &  M.  B. 
Co.,  supra,  many  other  cases  holding  the 
same  rule  are  collected  and  reviewed. 

Tbe  appellant  has  cited  a  number  of  cases 
to  tbe  effect  that  the  landlord  owes  a  du^  to 
a  tenant  to  keep  walks  and  appnwcbes  to  a 
building,  constructed  for  the  use  of  many 
tenants,  in  a  safe  condition.  An  examina- 
tion of  these  cases  shows  that  the  walks  and 
approaches  Involved  were  upon  the  private 
property  of  the  landlord.  They  are  there- 
fore not  in  point  and  of  no  assistance  In  this 
case. 

The  appellant  contends  that  the  accumu- 
lation of  Ice  and  snow  on  the  sidewalk  In 
question  constituted  an  "attractive  nui- 
sance," and  be  has  cited  authorities  to  this 
^ect.  We  do  not  see  how  this  changes  tbe 
situation.  If,  as  we  have  found,  the  defend- 
ant owed  no  duty  to  the  plaintiff  to  remove 


the  Ice  and  snow,  then  he  would  owe  her  no 
duty  to  prevent  the  creation  of  an  "attrac- 
tive nuisance"  by  the  accumulatlim  of  Ice 
and  snow,  and,  owing  no  duty  to  her,  be 
cannot  be  made  liable  to  her  for  Oie  fiallure 
to  p^ftorm  a  du^  he  owed  to  the  mnnld- 
pall^. 

BoUi  the  app^ttt  and  the  appdlee  have 
devoted  tbe  larger  part  xtf  their  brletb  to 
the  question  of  "proodUnate  cause."  Th^have 
ably  and  exhaustively  argued  this  question 
and  have  dted  many  cases  to  suppwt  tbeir 
views,  but  as  we  have  found  that  appellant 
has  no  cause  of  action  against  appellee  for 
the  injuries  ctHiqilalned  of,  and  that  her  ac- 
tlOD,  If  any,  must  lie  against  the  dty  <3t 
Omaha,  It  is  not  neoeaaary  at  tibia  time  to 
determine  what  was  the  proximate  cauae  of 
the  injury. 

The  Judgment  of  the  trial  court  is  af- 
Srmed. 


FUTSCHER  at  al.  v.  CITY  OP  RULO  et  aL 
(No.  22371.) 

{ Supreme  Court  of  Nebraska.  Jan.  S6,  1822:) 

(Syllabut  hjt  the  CourtJ 

1.  Muak^pal  oorporatlOBS  «»406(l)  — Doubt 
as  te  extent  of  power  to  oosatnict  leoal  im- 
provements must  be  resolved  afalast  tbe  dty. 

The  power  delegated  to  a  dty  to  construct 
local  improvements  and  levy  special  assess- 
menta  for  the  payment  thereof  Is  to  be  strictly 
construed  against  tbe  dty,  and  every  reasonable 
doubt  as  to  the  extent  or  limitation  of  sudi 
power  Is  resolved  against  the  d^. 

2.  Municipal  corporations  <@=:»408(I)— Doubt  as 
to  llmttatlon  of  expenditures  for  waterworks 
must  be  resolved  against  the  titjf. 

Held,  that  section  S119,  Rev.  St  1913, 
granting  power  to  a  dty  of  the  second  class 
to  make  expenditures  in  the  acquisition  of  a 
waterworks  system,  by  reason  of  the  pecoliar 
terms  of  tbe  statute  and  by  reason  of  the  ap- 
parent nnderiying  spirit  of  the  act,  leaves  un- 
certain the  matter  of  limitation  of  expenditures 
to  be  paid  by  levy  of  special  assessments,  and 
that  such  doubt  is  resolved  against  the  dty 
and  In  favor  of  the  taxpayer. 

3.  Municipal  oorporatlons  «=>956(2)— Seoond- 
dass  dty  nay  be  pujolned  by  taxpayara  from 
procuring  waterworks  at  a  cost  of  mart  tliaa 
20  pej;  cent,  of  taxable  property. 

Where,  under  such  statute,  substantiaUy 
all  the  property  in  the  city  has  been  included 
in  one  taxing  district  under  a  plan  to  conBtruct 
a  standpipe  and  watermains  and  hydrants,  and 
pay  for  the  same  throt^b  special  assessments, 
at  snch  cost  as  te  bring  the  expendltarea  for 
the  entire  water  ^stem  beyond  an  amount 
equal  to  20  per  cent,  of  the  taxable  property 
in  the  city,  held,  that  the  city,  in  so  doing,  ex- 
ceeded the  lawful  limitation  of  taxation  fixed 
by  the  statute,  and  that  its  action  may  be  en- 
joined At  the  instance  of  the  taxpayers. 
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4.  Contftatloial  Inr  ^290(1)— EmInBiit  d«- 
■ali  4b»2(II)— Mnriotpal  oorporatlom  <8=» 
407(0— TaxiRi  IK  emeM  of  benefits  of  lo- 
eal  liii(>nive«eHts  oantltatM  taktim  ^^Arty 
wtthMt  dua  pmaM  of  law  aMI  wltlioat  last 
oempaaeaHoR. 
Special  aueaements  may  eqaal,  but  mnst 
not  ezceedf  the  benefit  to  Uie  property  taxed. 
The.  excess  in  the  cost  of  a  local  ImprOTement 
beyond  the  actual  benefits  which  the  property 
aaaeased  receivea  cannot  be  charged  against 
that  property  witiiont  takfaiK  from  the  owner  « 
portion  of  his  property  wttiiout  dua  proeeas  of 
law  and  witbont  jnat  compensation. 

Appeal  from  Diatrict  Ooort,  Blcfaardaoo 
Oounty;  Baper.  Judgei 

Action  by  John  FutflCher  and  otiien 
against  the  011;  of  Bnlo  and  otbers,  In 
whlcb  the  trial  court  granted  a  permanent 
injunction,  and  tbe  defendants  appeal.  Af- 
firmed. 

John  Wtltse,  of  Falls  City,  for  appellants. 
F.  A.  Hebraistrelt,  of  Omaha,  and  J.  E. 
Leyda,  of  Falls  City,  for  appellees. 

Heard  before  MORKISS£IY,  O.  J.,  A]> 
DBIGH  and  FI«ANSBUBO.  JJ.,  and  HOS- 
TBTLEI&  and  MORNIN<?;.DUtrlct  Jodges. 

FI«ANSBUBO,  J.  This  was  an  action  to 
enjoin  th«  cl^  of  Bnlo  from -entering  into 
a  contract  for  tlie  porcbaae  and  Installation 
of  water  mains,  fire  hydrants  and  a  stand- 
^pe,  and  from  levying  the  cost  thereof  as 
a  special  assessmmt  against  ttie  property 
bi  the  district  claimed  to  be  especially  bene- 
fited by  each  improvement.  The  trial  court 
granted  a  pramanent  Injunction,  and  the 
defendant  has  appealed. 

The  defendant  city  of  Rnlo  ,1s  a  city  of 
the  second  daas,  and  its  autliorltr  to  act 
In  the  matter  InvolTed  is  based  upon  cer- 
tain provisions  of  section  6119,  Bev.  St  1913. 

This  section  of  the  statute  was  amended 
In  1917  (Iaws  1917,  c  103}  and  also  in  1919, 
at  the  latter  time  by  three  s^tarate  and 
distinct  acts,  t)eariDg  no  reference  to  one 
another  (Laws  1919,  oc.  46,  48,  52).  It  has 
been  decided  that  chapter  46,  Laws  1919, 
has  superseded  the  other  amendatory  nets 
and  is  now  the  statute  which  Is  la  effect. 
Morgan  v.  City  of  Falls  CHty,  103  Neb.  795. 
174  N.  W.  421. 

The  section  referred  to  covers  several 
pages  of  the  statute,  and  there  are  embodied 
therein,  In  nn  incoheroit  and  strangely  dis- 
arranged fashion,  matters  having  to  do  with 
the  taking  over  and  control  of  private  water- 
works systems;  the  construction  and  ao- 
4ni8itlo&  of  waterworks  by  the  dty,  THftt  for 
lire  protection  and  for  the  use  of  water  ccm- 
Bumers;  the  publication  of  notices  to  bid- 
ders and  the  letting  of  contracts;  the  mat- 
ter of  borrowing  money  and  issuing  bonds 
and  of  meeting  their  paymoit  through  a  gen- 
eral tax;  tbe  matter  of  charging  the  cost 


of  construction  ot  portions  of  flie  plant  by 
special  assessment  to  ^operty  benefited ;  the 
matter  of  holding  elections  by  the  voters 
to  auUiorlse  the  issuance  of  bonds ;  the  mat- 
ter- of  tho  extraterritorial  power  of  the 
city  to  do  obtain  acta  Incidental  to  tlie  es- 
tabliabment  and  operatlfOi  of  a  water  sys- 
t^ ;  the  matter  of  fbdng  rates  and  charges 
for  the  use  of  water;  the  matter  of  collect- 
ing and  applying  all  Income  traa.  rents  and 
profits  arising  ftom  tlie  cqperation  of  sndi 
plants ;  and  the  matter  of  provldfiog  a  water 
commissioner,  definhig  his  duties  and  sal- 
ary, and  fixing  the  method  of  bla  appoint- 
ment and  removal 

The  provisions  particularly  Involved  here 
give  the  dty  the  power  by  ordinance  "to 
provide  for  the  purchase  of  steam  engines 
or  flre-extlnguishlng  apparatus  and  for  a 
supply  of  water  for  the  purpose  of  fire  pco- 
tectlon  and  public  use  and  for*  the  use  of 
the  Inhabitants  of  such  dtles  and  villages 
by  the  purchase,  erection  or  construction  of 
a  system  of  waterworks,  water  mains  or 
extension  of  any  system  of  waterworks  now 
or  hereafter  established  or  situated  In  whole 
or  In  part  within  sndi  dty  or  village,"  and, 
when  authorliwd  by  a  vote  of  the  electors, 
to  "borrow  money  or  issue  bonds  for  the 
purpose  not  exceeding  twenty  per  cent  of 
the  assessed  value  of  the  taxable  property 
within  said  d^  or  village  according  to  the 
last  preceding  assessment  thereof,  for  the 
purchase  of  steam  engines  or  fire-extinguish- 
ing apparatus,  and  for  the  purchase,  erec- 
tion or  construction  and  maintenance  of  such 
waterworks,  mains,  portion  or  extension  of 
any  system  of  waterworks  or  water  supply," 
and  to  "levy  and  collect  a  general  tax  in  the 
same  manner  as  other  mtmlclpal  taxes  may 
be  levied  and  collected,  to  an  amount  suffi- 
cient to  pay  the  Interest  and  prlndpal  of 
said  bonds  heretofore  or  hereafter  issued 
as  the  same  mature,  on  all  the  property 
within  such  dty  or  village  as  shown  and 
valued  upon  the  assessment  rolls,"  and  fur- 
ther provides  that— 

"The  ezpenaei'n)|j(erectiDg,  locating  and  con- 
structing reserrflw  and  hydrants  for  the  pur- 
pose of  6re  protection  and  the  expense  of  con- 
structiiig  and  laying  water  mains,  pipes  or  such 
parts  thereof  as  may  be  Jnst  and  lawful,  may  be 
assessed  npon*and  collected  from  the  property 
and  real  estate  especially  benefited  therein,  if 
any,  in  soch  manner  as  may  be  provided  for  the 
making  of  special  assesamenti  for  other  public 
improvementa  In  such  dtiei^  towns  and  vil- 
lages." 

And  by  secUon  5120,  It  is  further  provided 
that- 
Such  dties  "owning  their  own  system  of  wa- 
terworks are  hereby  authorized  and  empowered 
to  borrow  money  or  issue  bonds,  not  exceeding 
five  per  centnm  of  the  assessed  value  of  the 
taxable  property  within  said  dt7  or  incorpo- 
rated village  according  to  tbe  last  preceding 
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asseBBineDt  in  addition  to  the  amount  of  indebt- 
ednese  now  authorized  hj  law  for  water  pur- 
poaea,  for  the  purpose  of  extending,  enlarging 
or  Improving  its  87stem  of  waterworks  an  the 
needs  of  said  citj  or  Incorporated  Tillage  or, 
Its  inhaUtantB  may  require;  and  leT7  and  col- 
lect a  general  tax,  *  In  the  same  man- 
ner as  other  municipal  taxes  may  be  levied  and 
collected,  to  an  amount  sufficient  to  pay  the 
interest  and  prindptl  of  said  bonds  as  the  same 
mature." 

A  special  election  was  held  in  the  city  of 
Rule,  and  by  vote  of  the  electors  the  city  was 
authorized  to  expend  not  to  eiceed  $13,000 
for  the  purpose  of  constructing  a  water  sys- 
tem, excluBlve  of  water  mains,  hydrants,  and 
a  standpipe.  The  assessed  valuation  of  all 
the  property  In  the  city  of  Bulo  was  ap- 
proximately ?87,000,  and  the  $13,000  author- 
ized expenditure  was.  therefore,  nearly  20 
per  cent  of  such  total  assessed  value.  Up- 
on receiving  this  authority  from  the  electors, 
the  dty  council  proceeded  to  let  a  contract 
for  the  construction  of  pumps,  buildings, 
filter  plants  and  other  water  plant  appurte- 
nances, the  cost  of  which,  by  the  contract, 
was  to  be  $11,995.  This  left  the  matter 
of  a  standpipe  and  water  mains  entirely 
unprovided  for.  The  city  council,  then,  by 
unanimous  vote^  In  order  to  provide  for 
those 'portions  wbldi  had  been  omitted,  and 
which  were  essential  to  a  complete  water- 
works system,  passed  a  resolution  describing 
the  entire  city  of  Bulo  as  a  q>ecial  assess- 
ment district,  setting  forth  a  plan  for  the 
er«cti<»i  of  a  standpipe  and  the  construc- 
tion of  water  mains  and  hydrants  through- 
out the  dty,  the  estimated  cost  of  all  of 
which  was  $30,033.86,  and  whlcii  cost  was 
proposed  to  be  assessed  against  the  prop- 
erty In  the  city,  according  to  benefits.  By 
the  two  methods,  then,  of  general  taxation 
and  special  assessment,  the  dty  proposed 
to  expend  some  $42,000  for  the  construction 
of  a  water  plant,  mains  and  reservoirs, 
which  is  approximately  00  per  cent  of  the 
total  assessed  value  of  the  taxable  property 
In  the  dty,  when,  if  the  dty  had  pursued 
the  one  method  alone  of  pAling  for  the  iden- 
tical propertlea  by  generaVHiaxatlon,  its  ex- 
penditures would  unquestionably  have  been 
limited  to  20  per  cent,  of  such  assessed 
value. 

[S]  By  the  provisions  of  the  statute  re- 
ferred to  the  dty  la  given  authority  to  con- 
struct an  entire  water  system,  including 
pumps,  reservoir,  and  mains,  and  to  pay 
for  the  same  by  general  taxation.  It  is 
limited  in  that  authority  to  the  extent  that 
it  may  Issue  bonds  to  the  amount  of  20 
per  cent,  of  the  taxable  property  in  the 
city,  and  provide  for  the  payment  of  these 
bonds  through  the  assessment  of  a  g^eral 
tax.  Counsel  for  the  defendant  contends 
that,  though  the  dty  would  be  limited  In 
its  expeudltures,  ^uld  it  ondertake  to 
proceed  to  ertablisb  an  entire  water  system, 


Including  the  plant  and  the  mains,  and  vsj 
for  the  same  by  g^^cal  taxation,  stUi  the 
dty  has  the  right  to  build  part  of  the  plant 
and  pay  for  the  same  by  general  taxation 
to  the  full  limit  of  expmdltnres  mentioned, 
and  may  then  supplement  the  plant  by  pro- 
viding a  reservoir,  mains  and  hydrants,  to 
be  paid  for  by  spedal  assessment,  without 
regard  to  any  limit  of  expenditure,  and  even 
though  the  tax  should  be  confiscatory. 
.  The  pumps,  standpipe,  filter  plants  and 
station  are.  In  their  nature,  Improvements 
of  a  general  public  character,  conferring  a 
like  benefit  over  the  dty  generally,  and  are 
only  to  a  small  degree,  except,  perhaps  un- 
der spedal  drcumstanoes,  Improvements  of 
a  local  diaracter  whldi  would  confer  special 
benefits  upon  any  particular  property  in 
the  city.  The  Legislature  could,  had  it  seen 
fit,  have  provided  that  those  particular  por- 
tions of  the  water  system  should  be  con- 
structed and  paid  for  by  gmeral  taxation, 
and  could  have  provided  a  limit  to  the  ex- 
penditures to  be  made  for  that  purpose ;  and 
tho  legislature  could  have  provided  that 
the  water  mains  and  such  portions  of  the 
plant,  whidi  are  conatmcted  throughont  the 
city  and  are  strictly  In  the  nature  of  local 
Improvements,  conferring  spedal  boiefits  up- 
on one  property  or  another,  as  might  happen 
to  be  adjacent  to  sadi  improvem^t  should 
be  paid  for  by  special  asseeamoits,  without 
limitation  as  to  the  amount  of  such  spedal 
assessments,  except  that  they  should  not 
exceed  In  amount  the  value  of  the  hmefits 
c(Hiferred  upon  the  property  taxed.  The  pro- 
visions of  the  statute  do  not  so  segr^ta 
those  two  classes  of  property  improvements. 
The  provision  for  raising  funds  to  provide 
a  water  system  by  general  taxation  to 
not  confined  to  the  purchase  and  estabUdi- 
ment  of  snch  portions  of  the  plant  only  as 
are  of  general  public  benefit,  but  Is  so  com- 
prehensive as  to  allow  the  water  mains  and 
the  &aare  water  system  to  be  constructed 
and  paid  for  try  gmeral  taxation.  On  the 
other  hand,  the  prorlalon  for  spedal  assess- 
ments is  not  confined  to  raising  funds  tw 
the  cmstmctloa  of  those  portions  of  ths 
plant  only — sncli  as  mains,  pipes  and  hy- 
drants— ^whlch  are  In  their  nature  strictly 
local  Improvements,  end  which  CMifer  spe- 
cial benefits  upon  those  particular  proper- 
ties in  the  immediate  vldnlty  of  those  im- 
provements, but  the  provision  for  special 
assessments  also  covers  the  ctmatmction  of 
a  T6Berv<^r  which,  like  the  pumping  plant, 
is  under  ordinary  drcumstancee  of  goieral 
publlQQiben^t  to  all  propaty  in  the  dty, 
rather  than  of  special  benefit  to  certain 
particular  properties.  The  two  methods, 
then,  of  providing  the  water  ^tem,  either 
by  general  tax  or  by  spedal  assessmot, 
are  not  divided  by  the  statute  so  tliat  those 
portions  of  the  plant,  whidi  are  of  a  gaasni 
pnbUc  natnre,  shall  be  borne  by  seneral  tax* 
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atlon,  and  tttose  portlMia  which  are  of  a  local 
nature  and  confer  special  benefits  shall,  be 
borne  by  special  assessment.  In  order  to 
constmct  a  reservoir  and  pay  for  the  same 
by  special  assesanient,  the  dty  has  there- 
fore found  It  necessary  to  loclade  the  en- 
tire property  in  the  city  In  one  district,  so 
as  to  be  able  to  distribute  the  tax  generally 
over  all  the  property  In  the  dty. 

The  distinction  In  principle  underlying 
the  levy  of  a  general  tax  and  the  levy  of 
special  aflseesments  is  lost  sight  of  when 
the  improvement  proposed  is  of  such  a  char- 
acter and  of  such  general  benefit  to  the  en- 
tire dty  that  all  the  properly  in  the  dty 
must  be  Induded  within  a  single  taxation 
district,  80  as  to  make  it  possible  that  the 
special  aasessmoit  may  be  made.  Village 
of  Morgan  Park  t.  Wlswall,  111.  262, 
40  N.  E.  eU;  Pomroy  t.  Board  of  Public 
Waterworta,  65  Cola  476.  136  Pac.  78; 
Hughes  V.  City  of  Homence,  164  IIL  10.  4S 
N:  B.  302;  <VNen  t.  People.  166  IIL  561.  46 
K.  B.  1096;  Village  of  Grand  Bldge  t. 
Hayes,  271  m.  4S1.  Ill  N.  E.  28»;  City  of 
SiKlngfleld  T.  Springfield  Consolidated  R. 
Co..  296  in.  17. 129  N.  B.  080  ;  28  Oyc.  1115. 

If  tbe  LeglBlatnre  Intended  to  prohibit 
dtgr  from  exceeding  an  ezpenditore 
equaling  20  pw  cent  of  the  taxable  proputy 
in  tbe  eUty  In  the  constructltm  of  hydrants, 
water  mains  and  a  reserrctfr,  when  the  cost 
was  to  be  paid  by  general  taxaUon,  then,  cw- 
talnly,  espedally  In  Tlew  v£  tbe  onctttalnty 
fonnd  In  the  statat^  it  logically  follows  tiiat 
the  L^;telature  may  also  have  Intended  to 
prohibit  any  expenditure  beyond  that  limit, 
vthea  tibe  cost  ot  such  improrementa  was 
to  be  paid  by  spedal  assessment  In  eitber 
evmt,  it  is  the  same  character  of  pid>llc  im- 
provements to  be  ctHistmcted  and  the  same 
property  owners  who  are  to  be  compelled  to 
pay  the  tax.  The  purpose  of  the  statute 
was  to  protect  the  taxpayer  against  exces- 
sive expenditure  in  the  purchase  by  the 
d^  of  a  water  system,  and  to  preserve  his 
prt^erty  from  a  burden  greater  than  20 
per  cent  of  its  assessed  value.  It,  makes 
little  difference  to  him  whether  the  tax 
which  he  Is  called  upon  to  pay  is  a  general 
tax  or  a  special  assessment.  The  obvious 
purpose  of  the  statute,  to  the  end  of  giving 
him  protection,  would  be  thwarted  by  a 
holding  that  the  dty  authorities  might  by 
spedal  assessment  covering  the  entire  prop- 
erty in  the  dty,  do  what  they  were  clearly 
prohibited  from  doing  by  a  general  tax. 
BIrdseye  v.  Yillnge  of  Clyde,  61  Ohio  St 
27,  55  N.  E.  169. 

The  power  to  construct  and  even  to  en- 
large a  waterworks  system  already  oou' 
Btructed  Is,  by  the  statute,  very  carefully 
safeguarded,  when  the  cost  Is  to  be  paid  by 
general  taxation,  both  by  limit  of  expendi- 
ture and  by  a  requirement  that  authority  be 
first  given  by  the  electors  at  a  qiedal  deo> 


tlon  held  for  the  purpose,  end  It  Is  reas(m> 
able  to  assume  that  the  Legislature  did  not 
Intend  that  those  safeguards  should  be  ren- 
dered' nugatory  by  vesting  the  absolute  pow- 
er In  the  dty  council  to  purchase  the  same 
lmprov«nents  and  incur  expenditures  be- 
yond the  given  limit  when  it  proposed  to 
pay  the  cost  thereof  by  levy  of  spedal  as- 
sessments. 

We  recognize  the  rule  that  ordinarily  a 
limitation  upon  the  authority  to  levy  a  gen- 
eral tax  does  not  limit  nor  concern  the  mat- 
t»  ct  taxing  by  spedal  assessments,  since, 
as  we  have  said,  taxation  for  local  improve* 
menta  Is  and  must  be  limited  to  the  value  of 
tbe  benefits  conferred  upon  the  property 
taxed.  Wi<±llfte  v.  CHty  of  Greenville,  170 
Ky.  528,  186  S.  W.  476.  But,  In  practical 
operaHon.  such  limitation  as  to  q»cial  a»- 
sessm^ta,  miless  the  itroperty  owner  is 
alert  to  make,  objection,  does  not  always 
protect  him.  It  Is,  therefore,  entirely  feaB^ 
ble,  and  the  L^slatures  sometimes  do  fix 
a  definite  limit  aside  from  tbe  limitations 
as  to  the  value  of  the  benefits  and  make 
provision  that  special  assessments  shall  not 
exceed,  In  any  case,  a  certain  proportionate 
value  of  the  property.  In  this  particular 
statute,  the  matter  ct  acquiring  a  wat«- 
works  system  and  the  matter  of  limitation 
of  expenditures,  as  well  as  the  prorlalons 
for  grairaal  taxation  and  qjedal  assess- 
ments,  are  so  onbodled  in  the, same  section 
of  the  statute  as  to  give  rise' to  some  un- 
certidnty  and  leave  in  doubt  the  real  in- 
tention of  the  Legislature.  'Sbere  is  no  spe- 
dfio  provision  tliat  qiedal  asseasmento  shall 
be  in  accordance  with  and  not  to  exceed  the 
benefits,  bat  tbe  wording  is  ttiat  so  much 
of  Om  eqwnse  "as  may  be  Just  and  law- 
ful" may  be  levied  against  tba  property  bene- 
fited. That  Is  a  phrase  of  ambiguous  mean- 
ing, in  view  ot  the  previous  evidoit  Inten- 
tion to  make  a  limitation  of  expenditures 
in  the  acQuIsltion  of  a  waterworks  system. 
Throughout  the  statute  there  Is  appa^t  an 
idea,  on  the  part  of  the  Legislature,  that 
expenditures  for  the  purpose  of  the  acQoisl- 
tlon  of  a  waterworks  system  shall  be  limit- 
ed and  the  Tffoperty  owner  safeguarded. 
Evm  an  aipoiditure  for  extensions  equaling 
G  per  cent  of  the  assessed  value  of  the 
property  Is  not  allowed  to  be  incurred,  un- 
d^  section  5120,  Rev.  St  1913,  except  by 
consent  of  the  electors  by  vote  at  special 
election,  and  it  is  declared  that  the  tax  to 
corer  that  expenditure  may  be  "in  addition 
to  the  amount  of  Indebtedness  now  authOT>- 
ized  by  law  for  water  purposes." 

It  must  be  remembered  in  this  connection 
that  when  the  dty  creates  an  Improvement 
district  and  contracta  Itx  the  constructloB 
of  water  mains  and  a  standpipe.  it  becomes 
primarily  liable  upon  those  contracte;  tbe 
contracts  become  an  obUgatlou,  and  result 
In  an  indebtedness  of  the  dty,  eren  ttaooi^ 
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the  plan  adopted  Is  to  levy  special  assess- 
ments in  order  to  raise  the  fnnds  to  pay 
such  indebtedness.  Moss  t.  City  of  Fair- 
bury,  66  Neb.  671,  67B.  82  N.  W.  721.  - 

It  may  be  further  pointed  ont  that  the 
statute  does  not  affirmatively  declare  tbat 
district  water  bonds  shall  not  he  issuei^ 
when  the  plan  of  procedure  Is  by  special  as- 
sessment If  it  is  necessary  and  proper  to 
provide  for  the  Issuance  of  bonds  to  cover 
a  113,000  expenditure,  to  be  paid  for  by  gen- 
eral taxation,  it  would  seem  as  necessary  to 
authorize  the  issuance  of  special  assessment 
bonds  to  provide  for  an  expenditure  of  $30,- 
000,  which  Is  to  be  met  by  special  assess- 
ment When  the  right  is  given  to  a  mimio- 
Ipallty  to  provide  expensive  publlo'  improve- 
ments, the  ri^t  to  borrow  money  and  Issue 
bonds,  when  found  necessary  to  carry  out 
the  purposes  of  the  statute,  has  been,  held 
to  have  been  impliedly  granted.  State  v. 
BabODcfc,  25  Neb.  278,  41  N.  W.  156;  State 
T.  Babcock,  22  Neb.  614,  35  N.  W.  941. 

In  fact,  one  of  the  methods  of  meeting  the 
cost  of  "other  public  Ipiprovements" — paving 
and  repavlng— in  cities  of  this  daas  is  by 
the  issuance  of  special  assessment  bonds. 
The  provision  of  the  statute  now  under  coa- 
slderation,  witlx  r^ard  to  the  levying  of  spe- 
cial assessments  to  cover  the  cost  of  water- 
worto,  recites  that  the  same  procedure  shall 
he  followed  as  is  provided  for  making  special 
assessments  for  "other  public  Improvements" 
In  such  cities.  It  is  to  be  noted  that  there 
is  more  than  we  method  for  making  assess- 
ments for  othee  public  improrementB.  As- 
sessments (or  sidewalks,  sewers  and  parking 
have  a  different  plan  of  procedure  than  that 
I  iffodded  for  paving  and  repavliig,  and  the 
reference  in  the  statute  now  involved  Is 
not  spedflc  as  to  which  of  the  particular 
methods  must  be  fbllowed.  In  the  case  of 
paving  and  repaving.  district  bonds  are  al- 
lowed. If  the  Legislature  intended  that  dis- 
trict bonds  might  be  issued  to  cover  the 
cost  of  expenditures,  when  tbey  were  to  be 
paid  by  special  aasessmoit,  then  It  seems 
Inconsistent  that  it  should  prohibit  bonds 
from  being  issued  b^ond  the  extent  of  $18,- 
400,  when  they  were  to  be  paid  by  g^ieral 
taxation,  and  should  allow  bonds  to  the 
extent  of  over  f30,000,  when  fb^  were  to 
be  paid  by  special  assessment, 

[4]  Special  assessments  may  egnal,  but 
must  not  exceed,  the  benefit  to  the  property 
taxed.  The  excess  In  the  cost  of  a  local 
improvement  beyond  the  actual  b^uA.ts 
which  the  property  assessed  receives  cannot 
be  charged  against  that  property  without 
taldng  from  the  owner  a  portion  of  his 
property  T^ithout  due  process  of  law  and 
without  just  compensation.  Sayles  v.  Board 
of  Public  Works,  222  Mass.  03,  109  N.  E. 
823.  It  Is  dimcult  to  understand,  though 
the  record  does  not  set  out  the  facts,  how 


a  water  system,  establlshsd  In  the  dty  of 
Ruk>,  would  confer  benefits  to  the  extent 
of  over  60  i>er  cent  of  the  assessed  value 
of  the  proper^  thera  Whatever  excess  In 
the  cost  of  tbat  plant  would  exceed  the  bene- 
fits  accruing  to  ttie  proi)^ty,  obviously,  could 
not'  be  charged  against  the  property,  but 
would  be  an  expense  which,  If  oue  whldi 
the  dty  could  legally  assume,  would  have  to 
be  borne  by  general  taxation.  To  that  ex- 
tent again  the  limit  on  the  power  of  feneial 
taxation  becomes  involved. 

[1]  The  right  delegated  to  a  dty  to  coo 
struct  local  improvraients  and  levy  special 
assessments  Hor  the  payment  thereof  is 
strictly  construed  against  the  dty,  and 
every  reasonable  doubt  as  to  the  grant  of  pow- 
er is  resolved  against  such  grant  Missouri, 
K.  &  T.  B.  Co.  v.  City  of  Tulsa,  45  Okl.  382. 
145  Pac.  398;  Albers  v.  aty  of  St  Louis. 
26S  Mo.  340,  188  S.  W.  83;  28  Cyc  1106; 
Hutchinson  v.  City  of  Omaha,  62  Neb.  345. 
72  N.  W.  218;  Oshkosh  aty  B.  Co.  Win- 
nebago County,  89  Wis.  436,  61  N.  W.  1107. 

[2]  There  is  a  very  serious  doubt  as  to 
whether  or  not  the  Legislature  intended  that 
the  city  should  be  limited  In  Its  expoidi- 
tures  in  the  acquisition  of  a  waterworks  sys- 
tern  to  an  amount  not  to  exceed  20  per 
cent,  of  the  assessed  value  of  the  property 
in  the  city,  even  when  it  proposed  to  raise 
the  funds  for  such  expenditures  by  special 
assessments,  and  it  is  our  opinion  that  the 
doubt  as  to  that  matter  should  be  resolved 
against  the  city. 

For  the  reasms  given,  the  Judgment  ct 
the  lower  court  la 

Afflcmed. 


POAST  V.  OMAHA  MERCHANTS*  EXPRESS 
&  TRANSFER  CO.    (No.  32193.) 

(Snpreme  Ooort  of  Nebraska.   Jan.  20,  1922.) 

(BylUtbu*  by  the  Owrt.) 

I.  Master  and  servant  4s»387~Compansatioi 
allowable  for  temporary  total  disability  asd 
for  permanent  partial  loss  stated. 

Where  an  employee,  working  under  the 
provisions  of  the  Workmen's  CompensatioD  Art, 
before  the  1921  amendment  became  effective 
(Tjawa  1919-21,  c  122),  sostains  an  Injuiy  re- 
sulting in  temporary  total  disability,  he  is  co- 
titled  to  recover  compoisation  under  subdivi- 
sion 1,  {  3662,  Rev.  St.  1918,  as  amended  by 
chapter  85,  §  7,  Laws  1917,  daring  the  period 
of  total  disability,  not  exceeding  800  weeks, 
and,  in  addition  thereto,  when  it  becomes  as- 
certainable that  the  injury  will  result  in  a  cer- 
tain percentage  of  permanent  partial  loss  of 
the  use  of  the  injured  member,  the  employee  ii 
entitled  to  compensation  for  such  loss  under  the 
provisions  of  subdivision  3  of  said  section  3062, 
Bev.  SU  1913. 
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1  Muter  MMd  servaat  «s>405(6}— ConpMsa- 
bis  disability  showD. 
Eridence  examined,  and  held  to  mataln  the 
judgment  of  the  trial  coart. 

Appeal  from  District  Court,  Douglas  Coun- 
tj;  Wakeley,  Judge. 

Action  hy  B.  W.  Poast  against  tlie  Omaha 
UerchantB'  Expreqs  ft  Transfer  Company  un- 
der the  proTlaions  of  the  Workmen's  Com- 
pensatiim  Act  Judgment  for  the  plaintUE, 
and  the  defendant  appeals.  Affirmed. 

Kennedy.  Holland,  De  Lacy  ft  MrTitngMIn, 
of  Omaha,  for  asq;>eUant. 

Bigelow,  Peterson  ft  Ui  Tlolette,  at  Omaha, 
for  app^ee. 

Heard  before  UOBRISSBT.  Ob  and 
LErrON,  ROSE,  DEAN,  ALDEIQH,  DAY, 
iBd  S1«ANSBUB6,  JJ. 

DAT,  J.  Tbla  actlou  la  based  upon  the 
prorislona  of  the  Woriunen's  Compensation 
Act  (section  £612-8606,  Ber.  St.  ISiZ,  aa 
smoided  by  chapter  85,  Lawa  1917). 

It  appears  that  the  plaintiff,  while  In  the 
m^y  of  the  defendant,  on  Jannary-Sl,  Ul^ 
nutalned  an  Injury  resulting  In  a  comminuted 
fracture  of  the  tlbta  and  fibula  ot  the  left  1% 
Just  above  the  ankle  Joint  There  la  no  ques- 
tion but  that  this  injury  arose  out  ot,  and  In 
Uie  course  the  plalutlfTs  employment.  At 
the  time  the  plaintiff  was  receiving  a  weekly 
wage  of  $24.40.  and  under  the  law  was  en- 
titled to  receive  compensation  at  the  rate  of 
tl2  a  we^  Following  the  Injury  the  plain- 
tUI  was  ta.kea  to  a  hospital,  where  he  re- 
mained, receiving  needful  medical  attention, 
until  February  21,  1S19,  when  he  was  i>er- 
mltted  to  return  to  his  home.  About  the 
middle  of  April  he  began  walking  with 
crutches,  and  a^  short  time  thereafter  began 
walking  with  the  use  of  a  cane.  On  July 
2S,  1919,  he  had  so  far  recovered  as  to  re- 
sume work,  and  applied  to  the  defendant  in 
whose  en^loy  he  had  betai  for  21  years,  for 
emplc^moit  but  was  not  able  at  that  time 
to  secure  work  with  the  detmdant.  He  did, 
however,  secure  emplt^ment  as  a  freight 
handler  with  a  railroad  company,  and  con- 
tinued work  In  that  capacity  until  October 
21,  1919,  when,  aingnlarly  enon^,  he  again 
sutalned  «  fracture  of  hla  left  leg  at  the 
same  point  as  the  prior  Injury.  FoUowing 
the  injury  of  January  81,  the  defendant  paid 
ccmpensatiDn  to  the  plaintiff  at  the  rate  of 
112  a  week  up  to  June  27,  a  period  ot  21 
wedc^  at  which  time  It  was  the  theory  of  the 
defendant  that  the  plain  tiff  had  entirely  re- 
covered, and  that  they  were  under  no  legal 
obligation  to  make  further  payments.  After 
plaintiff  had  received  the  second  injury,  as 
above  Indicated,  he  filed  with  the  compensa- 
tion commlsBloner  In  December.  1919,  a  peti- 


tion praying  for  compensation  for  permanent 
partial  disability  resulting  from  the  Injury 
sustained  on  January  31.  Before  the  com- 
pensation commissioner  the  plaintiff  was 
awarded  an  additional  sum  of  $42:80,  to- 
gether with  medical  and  hospital  expenses. 
£^om  the  award  of  the  compensation  com- 
missioner the  plaintiff  appealed.  Upon  the 
trial  In  the  district  court  there  was  a  find- 
ing and  Judgment  that  the  plaintiff  bad  suf- 
fered a  loss  of  35  per  cent  of  the  normal  use 
of  his  foot  as  a  permanent  partial  disability ; 
that  under  the  law  he  was  entitled  to  com- 
pensation for  such  permanent  partial  dis- 
ability at  the  rate  of  $12  a  we^  for  4S% 
weeks,  making  en  aggregate  sum  of  $52{^ 
beginning  June  27. 1919 ;  and  In  addition  he 
was  awaked  the  sum  txt  $7  ho^tal  ex- 
penses. Thib  sum  of  $926  was  allowed  in  ad- 
dition to  the  compenmtlai  paid  by  the  de- 
fendant lor  the  period  from  January  SI, 
1919.  to  June  27, 1919,  a  period  of  21  wedcs. 
From  this  Jnd^oent  the  dtf  endant  wpeala 

[1,2]  It  Is  first  urged  by  the  defendant 
that  the  eridmce  is  not  snffldent  to  Buppcnt 
the  finding  and  Jodgment  that  the  plaintiff 
suffered  a  pexmannt  partial  dlsaUUty  as  a, 
result  of  the  injury  of  January  31, 1919.  Up-' 
on  this  question  the  medical  testimony  was 
somewhat  at  variance.  There  was  testlmimy 
which  supported  the  plaintiffs  theory  that 
he  bad  sustained  a  permanent  partial  dls- 
a))^ty  in  the  use  of  his  foot  One  of  the 
physicians  gave  it  as  his  opinion  that  the 
plaintiff  had  lost  35  per  cent  of  the  normal 
use  of  his  foot;  that  the  plaintiff  In  using 
his  foot  stood  upon  the  outer  edge  of  the 
foot,  and  was  not  able  to  stand  squarely  up- 
on It;  that  the  foot  was  out  of  aligvinient; 
and  that  the  Injury  was  permanent  Other 
physicians  gave  it  as  their  opinion  that 
the  injury  was  not  of  a  permanent  (diaracter. 
There  being  testimony  In  the  record  which 
supports  the  Judgment,  the  rule  is  well  es- 
tablished that,  where  there  is  a  conflict  of 
evidence,  the  Judgment  will  not  be  set  aside 
unless  it  appears  to  be  clearly  wrong.  Under 
the  facts  of  this  case  we  are  not  at  liberty  to 
disturb  the  Judgment  nptm  the  ground  that 
the  evldmoe  does  not  support  It 

It  is  the  main  contention  of  the  defendant 
that  the  total  amount  of  plaintiff's  recovery 
is  limited  to  compensation  fur  43%  weeks, 
and  it  is  argued  that,  Inasmuch  as  the  de- 
fendant has  heretofore  paid  to  the  plaintiff 
ccnnpensatlon  for  21  weeks,  during  the  period, 
of  his  total  disability,  tber^ore  It  should  be 
required  to  pay  only  for  the  additional  period 
of  22%  weeks.  The  question  thus  presented 
turns  upon  the  meaning  of  section  3662.  Rev. 
St.  1913,  as  amended  by  Chapter  85,  Laws 
1917,  which  was  the  law  In  force  at  the  time 
of  the  injury.  That  section  of  the  statute 
establlfdies  a  schedule  of  comp^isatlon  to  be 
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paid  for  Injuries  to  employees  resulting  In 
disability,  and  Is  divided  into  several  subdi- 
visions. Subdivision  1  prescribes  that  there 
shall  be  paid  to  the  injured  employee  "for 
the  first  300  weeks  of  total  disability"  66% 
per  cent  of  the  received  at  the  time 

of  the  injury,  not  exceeding,  however,  (12  a 
week.  This  subdivision  does  not  contemplate 
that  compensation  should  be  paid  for  a  full 
period  of  800  weeks,  unless  there  is  a  total 
disability  for  that  length  of  time.  It  la 
clearly  the  meaning  of  this  subdivision  that 
the  payments  ehonld  continue  during  the  time 
of  total  disability.  Subdivision  3  prescribes 
a  schedule  of  compensation  to  be  paid  for 
the  loss  of  various  members  and  provides 
that  the  ccnnpensatlon  so  fixed  "shaU  be  ex- 
ctuidvely  oa  ftdlows:"  Then  follows  a  num- 
ber of  short  paragraphs  declaring  what 
compouatloii  shall  be  pnld  for  tiie  loss  of 
various  manberB,  among  than,  **tor  the  loss 
o£  a  foot  66%  Iter  centum  of  dally  wages 
during  126  weeks."  Anotbw  subparagraph 
provides : 

"In  all  cases  Involving  a  permanent  partial 
loss  of  the  nse  of  fonction  of  any  of  the  mem- 
bers mentioned  In  subdivision  S  of  section  3662, 
ths  compensation  shall  bear  suob  relation  to 
tbe  amonnts  named  In  said  anbdivlrion  3  of  see- 
tlott  8662  as  tbe  dlsaUUtlea  bear  to  those  pro- 
doced  by  the  Injariea  named  flierein.** 

These  several  provisions  of  the  act  must^e 
construed  together,  giving  effect  to  each  of 
them  if  possible  to  do  so.  Under  subdivision 
1  of  section  3662,  it  appears  that  it  was  the 
manifest  intention  of  the  Legislature  that 
In  all  cases  the  injured  employee  Is  entitled 
to  compensation  for  Injuries  resulting  in  a 
total  disability.  It  Is  a  matter  of  common 
knowledge  that  most  of  the  industrial  acci- 
dents result  in  total  disability  for  some  time 
at  least  Where  the  employee,  for  instance, 
suffers  a  broken  limb,  It  is  certain  that  he 
will  be  totally  disabled  for  an  Indeflnlte 
period.  Whether  sudi  an  Injury  will  ulti- 
mately result  in  the  total  loss  of  tbe  member, 
or  whether  It  will  restilt  in  a  permanent  par^ 
tial  loss  of  the  use  of  the  mnnber,  or  wheth* 
er  a  oranxAete  restoration  to  nwmalcy  will  be 
effected,  cannot  at  Hib  outset  be  ftvetold  with 
any  degree  of  certainty.  During  this  period 
of  total  dlsabtUtar'  and  nncertalnty  of  the 
ultimate  outcome^  the  Injured  em(doyee  Is 
entitled  to  cnnpensatloii  nnder  the  first  sub- 
dlvialon  of  section  3662.  Whai  the  time  ar^ 
lives  when  It  becomes  ascertainable  that  he 
will  suffer  a  total  loss  of  the  nse  of  tbe  mem- 
ber, or  a  permanent  partial  loss  of  the  use  of 
the  member,  then  the  Injured  employee  Is 
entitled  to  comx>ensation  under  the  provisions 
of  subdivision  3  of  section  3^.   That  this 


must  have  been  the  intention  of  tbe  legisla- 
ture, as  applied  to  this  class  of  Injuries,  Is, 
we  think,  made  clear  by  a  simple  Illustra- 
tion: Suppose  that  an  employee  rec^ves  an, 
injury  to  his  foot  of  sucb  a  diaracter  that  it 
Is  uncertain  whether  It  will  be  necessary  to 
amputate  tbe  member.  In  order  to  save  the 
foot  he  is  treated  by  physicians  and  surgeons 
for  a  period  of  one  year,  during  which  time 
he  is  under  constant  treatment,  and  totally 
Incapacitated  for  woi^.  During  this  period 
he  is  paid  as  for  a  total  incapacity  at  the  rate 
of  912  a  week,  aggregating  $624.  At  the  end 
of  the  year  It  develops  that  thc>  efforts  of 
tbe  physicians  and  surgeons  bave  bem  sue- 
cessfol ;  tbe  emidoyee's  foot  faas  ben  saved 
from  amputation,  and  he  Is  1^  wlOi  a  10 
per  oent  permanent  Iras  of  the  use  of  the 
foot  wbtdi.  under  the  provisions  of  subdivi- 
sion 8  of  said  section  866S;  would  entiae  bim 
to  recrtve  compensation  fl>r  12%  weeks,  ^ 
gregatln0  flBO.  It  bec(nnes  appar«it  in  tbe 
illustration  given  that,  if  the  Umlt  of  the 
employee's  recovery  Is  flB^  he  has  been  over- 
paid, and  would  be  owing  his  employer  the 
difference  between  ttiese  two  amounts,  or 
$474.  This  was  not  the  spirit  of  the  law.  A 
fair  constmctimi  of  the  law  would  imply  that 
where  an  employee  sustains  an  injury  result- 
ing in  temporary  total  disability,  but  of  such 
a  character  that  the  extent  of  the  disability 
cannot  then  be  determined,  the  employee  is 
entitled  to  receive  compensation  under  sub- 
division 1  of  section  3662  until  such  time  as 
a  cure  Is  effected,  or  until  it  can  be  deter- 
mined definitely  what  percentage  of  perman- 
nent  partial  loss  the  employee  will  suffer, 
when  tbe  provisions  of  subdivision  3  of  sec- 
tion 3662  apply.  TBls  we  understand  to  be 
the  purport  of  tbe  decisions  In  Hall  v.  Ger* 
mantown  State  Bank,  100  Neb.  700,  181  N. 
W.  609,  and  Ulaski  v.  Morris  &  Co.  106  N^. 
— ,  184  N.  W.  046.  There  are  some  classes 
of  Injuries  In  which  It  may  be  determined 
at  once  that  the  Injured  party  wUI  lose  the 
Injured  monber.  Many  cases  in  which  the 
first  treatm^t  calls  for  amputation  arise. 
In  such  cases  it  is  at  once  ascertainable  that 
tbe  ultimate  result  of  tbe  injury  will  be  Qie 
loss  of  tbe  membn.  In  sndi  cases  it  seems 
to  be  within  the  contemplatlim  of  the  statute 
that  the  employee  Is  limited  In  bis  recovery 
to  the  number  of  weeks  presoibed  in  sub- 
division 8  of  section  36ffi!  for  tbe  loss  of  tbe 
member.  Xbe  case  of  Abel  Construction  Go. 
V.  Goodman,  lOS  Neb.  TW,  181  N.  W.  713, 
tells  within  this  latter  rulei  In  that  case^ 
as  we  understand  It  the  loss  of  the  eye  was 
complete  at  the  time  of  tbe  accident 

From  the  foregoing  discusdon,  it  follows 
that  the  judgmmt  of  the  district  court  la 
right  and  it  Is,  therefore,  afllrmed. 
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SMITH  V.  MeNULTY,  Sheriff.  (No.  21946.) 
(Sapreme  Court  of  Nebraska.  Jan.  26, 

fSyllabut  hv  the  Oomrt.) 

1.  Ivtoxloating  liqaora  «=>244— Forfeltnre  of 
aitomobrie  la  part  of  «oBt«oe  Impoud  on 
Meadaat,  but  h  an  iMMut  to  ooivlotloM. 

*Tfae  forfeiture  of  an  automobile  under 
lection  2,  c  109,  Lawa  101^  ia  no  part  of  the 
sentence  imposed  by  the  jnstlco  of  the  peace, 
but  ia  an  inddent  to  the  conviction  of  the  owq~ 
er  or  person  in  charge  of  the  car."  Robinson 
Cadillac  Motor  Car  Co.  v.  Batekin,  104  Neb. 
868.  177  N.  W.  837. 

2.  Utoxleatiag  llqaors  «S32I0^  21 1— Coniplaiat 
fadd  siifflolent  to  oharge  defendant  with  un- 
lawfal  piOBsessloo  and  transportation. 

A  complaint  wliioh  charges  that  a  defendant 
unlawfully  had  in  his  possession,  at  a  place 
other  than  his  private  residence,  **withiu  and 
being  conveyed  by  a  train  of  eatomobileB,"  de- 
scribing them,  "certain  intoxicating  liquor, 
namely,  about  8,000  pinta  of  whisky,"  is  suf- 
ficient to  diarge  tbe  defeadant  with  tlw  vnlnw- 
fid  poaaeBBion  and  tranqportatlon  of  the  aame. 

Appeal  from.  District  Court,  Blcbardaon 
Oounty;  Raper,  Judge. 

Action  by  Riley  Sioltli  agalniit  Bice  Mc- 
Nulty,  Sheriff,  to  obtain  possession  of  an  au- 
tomnUle  seized  as  having  been  used  in  the 
nnlawfnl  transportation  of  Intoxicating  llii- 
oor.  Judgment  for  the  defendant,  and  the 
plain tUr  upp^tia.  Affirmed. 

Richard  S.  Eorton,  of  Omaha,  tot  appe- 
lant 

lU  a  James,  ct  Falls  Cit^t  for  appellea 

Heand  before  DfiOBBISSET,  a  J.,  and 
AliDBtCH,  DAY,  DBAN^,  FLANSBUBO, 
liBTTON.  and  BOSS.  JJ. 

lAlTTON,  J.  PlalntlfF  was  arrested  and 
prosecnted,  as  shown  by  the  docket  of  a  jus- 
tice of  the  peace  of  Bldiardson  county,  upon 
the  diarge  that  be  and  others  named  In  the 
onnplaint,  on  the  281h  day  of  April,  1919— 

"dU  then  and  there  unlawfully  have  In  their 
possessitm  at  a  place  other  than  their  private 
reildences,  to  wit,  within  and  being  conveyed 
by  a  train  of  automobiles,  consisting  of  one 

CadUlac  roadster,  No.  ■- — ,  one  Oadlllac,  No. 

 ,  one  Cadillac,  No.  ,  and  one  Stude- 

baker,  No.  — i — ,  certain  Intoxicating  liquor, 
nam^,  about  8,000  pints  of  whisky. 

"Second  count:  And  the  complainant  afore- 
said, upon  Us  oath  aforesaid,  further  com- 
idaiut  makes  and  says  that  the  automobiles 
described  In  the  first  count  were  on  the  28th 
day  of  April,  1919,  In  the  county  aforesaid, 
were,  by  the  persons  aforesaid,  ntdawfolly  en- 
gaged In  and  used  for  the  txanspwtatlon  of 
Intozlcatfaig  Uquor.?' 

The  record  recites : 

"The  prisoners  being  before  me  In  open 
court  and  all  being  arraigned  on  the  charge 


set  forth  In  the  complaint  entered  plea  of  guilty. 
Wher^ore  the  court  do  find  the  prisoners  guil- 
ty as  charged  in  the  complaint. 

"Wherefore  the  court  finds  said  defendants 
guilty  as  charged  and  that  the  three  automobiles 
containing  aaid  Intoxicating  liquor  are  a  public 
nuisance.  It  la  the  judgment  of  the  court  that 
said  defoidant  pay  a  fine  each  of  flOO  and  costs 
taxed  at  $13.20  and  stand  committed  until  said 
judgment  ia  setlBfied.  It  is  further  ordered 
and  adjudged  by  the  court  that  the  three  auto- 
mobiles be  sold  at  public  sale  as  provided  by 
law,  and  that  the  Intoxicating  liquor  found  in 
the  posaesslon  of  said  defendants  be  destroyed.** 

Tbs  flues  were  peld  and  defendants  dis-' 
charged.  Smith  began  this  action  against 
the  dierUr  to  obtain  possession  of  one  of  the 
seized  automobUesL 

[t,  2]  The  gist  of  Oie  argument  of  the  ap- 
pellant is  "that  the  appellant  was  not  c3iuged 
with  the  iUet^  transportation  of  bitoxlcat- 
ing  Uitnor,  aud  that  no  Judgmrat  upon  siidi 
a  charge  was  entered  i^lnst  blm,"  that 
plaintiff  pleaded  guilty  to  the  lll^;al  posses- 
sion of  liquor,  and  that  such  a  plea  Is  no  basis 
for  an  order  to  sell  the  automobile,  and  that 
the  rarder  to  sell  Is  absolutely  Told.  This  ai^ 
guxoent  ia  based  upon  a  mlsapprehmirion  of 
the  record  and  of  the  statute.  The  first 
eount  chaiges  that  Uie  liquor  waa  unlawfully 
In  the  de^dant's  posaesslon,  and  was  "with- 
in and  being  conveyed"  by  a  train  of  auto- 
mobiles,  etc. ;  and  the  second  count  ebarges 
that  the  automobiles  wtm  unlawfully  en- 
gaged In  and  used  for  the  transportation  of 
Intoxicating  liquor. 

In  Robinson  OadlUac  Motor  Car  Co.  t. 
Batekin,  101  Neb.  869,  874,  177  N.  W.  887, 
339,  tn  considering  section  42,  of  Laws  1917, 
c.  187,  as  amended  by  chapter  109,  Laws  1919, 
under  whldi  this  prosecution  was  conducted. 
It  Is  said: 

"Upon  conviction  of  the  ovrner  or  person  in 
charge  of  the  car  bis  guilt  Is  imputed  to  the 
vehicle,  and  under  the  act  It  Is  forfeited  and 
ordered  sold  by  the  court." 

Paragraph  5  of  the  s^abas  of  dils  case  Is : 

"The  forfeiture  of  an  automobile  under  see- 
tion  %  c  10^  Laws  1919.  Is  no  part  of  the  sen- 
tence Imposed  by  the  justice  of  the  peace,  but 
Is  an  Incident  to  the  conviction  of  the  owner 
or  person  in  charge  of  the  car." 

It  la  stipulated  that  at  the  time  of  the  sei- 
zure the  plaintiff  was  the  owner,  and  in  pos- 
session of,  the  property  replevied. 

Under  the  statute  every  automobile  en- 
gaged in  or  used  for  the  unlawful  trana- 
portatlon  of  Intoxicating  liquor  Is  declared 
a  common  nuisance,  and  It  is  provided,  sec- 
tion 42,  as  amended  by  chapter  109,  Laws 
1918: 

"The  vehide  and  the  liquor  so  seized  shall 
not  be  taken  from  the  possession  of  any  officer 
seizing  and  holding  the  same  by  writ  of  replevin 
or  other  proceedinga.   Final  judgment  of  con- 
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Tiction  In  such  crlmloal  action  shall  be  In  aH 
ease*  a  bar  to  any  aoits  for  the  recovery  of 
anj  Tchide  so  taken,**  etc. 

Undra  tblB  provision  of  tbe  statute,  the 
plaintiff  has  no  standing  In  fiourt  for  the  re- 
covery  of  the  seized  antomoblle. 

The  Judgment  of  the  district  court  la  af- 
firmed. 


PiNN  V.  STATE.    (No.  21927.) 
(Supreme  Conrt  of  Nebraska.  Jan.  13,  1822.) 

(ByOabiu  bir  the  Court.) 

1.  Graad  Juty  «=»7— DIstriot  ooarta  May  call 
traid  Jary  whenever  public  baslneM  reqalret. 

District  courts  are  empowered  nnder  the 
prorialons  of  chapter  148,  Laws  191T,  and  sec- 
tion S14S,  Rev.  St.  1913,  to  order  the  calling 
of  a  grand  Jnry  at  an;  time  daring  a  term  of 
court,  whenever,  in  the  judgment  of  the  conrt 
or  a  judge  thereof,  Uie  necessities  of  Uie  public 
bnsineBs  require  It. 

2.  Stfttotaa  «=9l70— Statatory  provMoii  heM 
re-aaaotad  by  adoptloa  of  revlaloa  of  Coda. 

The  prorlslona  of  section  814S,  Bev.  St 
191S,  relating  to  grand  juries,  held  In  Jones 
T.  State,  18  Neb.  401,  25  N.  W.  S27,  to  have 
been  repealed  fay  implication,  were  re-enacted 
by  the  adoption  of  the  revision  of  the  Codes 
and  statutes  by  section  1,  c.  3,  Laws  1913. 

3.  Oranil  Jnry  «=»8  — Jary  «=s>57  —  Statatory 
procedure  for  oalllag  pranil  or  patit  Jury  la- 
appDcable  after  commence  meat  of  term. 

l^e  procedure  outlined  and  designated  In 
sections  8137-8139.  Bev.  St.  1913,  has  no  ap- 
plication to  the  calling  of  a  grand  or  petit  jury 
after  the  commencement  of  the  term  at  which 
such  jurors  are  to  serve. 

4.  Perjury  «=>32(6)— Pleadings  of  oaaa  where- 
in perjury  charged  held  admissible  to  show 
material!^  of  false  testimony. 

Upon  the  trial  of  a  defendant  charged  with 
the  crime  of  perjury,  the  plesdings  upon  which 
the  case  was  tried  where  the  perjured  testi^ 
mony  is  charged  to  have  been  i^ven  are  prop- 
erly admissible  in  evidence,  for  the  purpose  of 
showing  whether  the  alleged  falsa  testimony 
waa  material  to  tiie  issues  then  being  tried. 

5.  Witnesses  «=»337( 3)— Showing  bad  reputa- 
tion for  truth  and  veracity  proper  method  of 
Impeaching  defendant  In  perjary  prosecution. 

One  of  the  modes  rccognbed  by  law  for 
Impeaching  the  veracity  of  a  witnesa  Is  the  in- 
troduction of  persons  as  witnesses  who  testify 
that  they  are  acquainted  with  the  general  repu- 
tation tor 'truth  .and  veracity  of  the  person 
sought  to  be  impeached  in  the  neighborhood  or 
comiuumty  where  he  resides  and  that  such  rep- 
utation is  bad,  and  this  rule  applies  where  a  de- 
fendant upon  trial  charged  with  the  crime  of 
perjury  testifies  as  a  witness  upon  such  trial. 

6.  Sufflclen^  of  Instruetions. 

Instructions  criticized  examined,  and,  when 
considered  together,  Aeltf  to  correctly  atate  the 
law. 


7.  Perjury  «s^(f)— Conviction  sustained. 

.  Bridence  ezamiiwd,  and  Aoltf  to  sustain  tta 
verdict 

Error  to  District  Ooort,  Keaniey  County ; 
BlBCkledg^  Judge. 

Lewis  J.  Plnn  wu  convicted  of  perjury, 
and  be  brings  error.  Affirmed. 

H.  M,  Sinclair  and  W.  D.  Oldham;  bom 
of  Kearney,  for  plaintiff  in  error. 

Glarence  A.  Davis,  Atty.  (Sen.,  and  J.  L. 
McPheely,  Go.  Atty.,  of  Mluden,  for  the  State. 

Heard  before  LffiXTON,  DEAN,  and  DA£, 
JJ.,  and  GOBCX>BAM  and  GOSS,  District 
Judges. 

OORCOBAN,  District  Jlidfe.  Tbe  de- 
fendant was  indicted  by  •  giend  jury  called 
br  order  of  the  Judge  of  tbe  district  conrt 
for  Kearney  ootinty,  and  placed  upon  trial 
and  convicted  by  a  Jury  of  tbe  crime  of  per- 
jury up<m  three  counts  of  the  Indictment, 
and  found  not  gnilty  as  to  one  count  His 
motion  for  a  new  trial  waa  ovmoled  and 
he  was  sentenced  to  a  term  in  tbe  state  pen- 
itentiary. He  brings  bis  case  to  tbls  court 
for  review  npoo  a  petition  In  exror. 

The  record  discloses  that  tbe  defendant 
and  a  nephew,  Gbaries  Wlrtb,  both  of  when 
were  farmers  in  Kearney  county,  got  into 
some  difficulty  over  business  transactions, 
resulting  in  a  suit  being  brought  by  Wlrtb 
against  the  defendant,  Plnn,  to  recover  for 
certain  work  claimed  to  have  been  performed 
by  Wlrtb  for  the  defendant,  bis  uncle,  and 
for  other  Items  of  account  The  trial  of  this 
suit  was  concluded  In  tbe  district  court  for 
that  county  on  November  30,  1920,  resulting 
In  a  verdict  and  judgment  for  the  plaintiff. 
On  the  following  day,  December  1,  1920,  the 
trial  jndge  mule  an  order  directing  th^ 
sheriff  to  "summon  without  delay  sixteen 
good  and  lawful  men  from  the  body  of  the 
county  of  Kearney,  having  the  qualiflcatluns 
of  jurors,  to  appear  on  December  2,  1020,' 
to  serve  as  grand  Jurors."  The  grand  Ju- 
rors aM>eared  as  directed  were  duly  organ- 
ized and  proceeded  to  their  work,  and  upon 
December  9,  1920,  returned  an  Indictment, 
indorsed  "a  true  bill,"  charging  the  defend- 
ant Plnn  with  having  committed  perjury 
upon  tbe  trial  of  the  dvil  case  before  men- 
tioned on  November  80,  1^.  To  mis  in- 
dictment a  plea  In  abatement  waa  made  by 
the  defendant  on  the  ground  that  the  grand 
Jury  was  not  selected  as  provided  by  statute 
from  a  list  prepared  by  the  county  board; 
that  the  court  was  without  authority  In  law 
to  call  the  grand  Jury  or  to  dlroct  the  sheriff 
to  call  the  members  thereof  from  the  body  of 
the  county,  and  other  objections  presenting 
the  same  general  questions.  The  reply  of 
the  state  traversed  the  allegatiims  of  the 
plea  and  set  up  at  length  the  different  steps 
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the  grand  jury.  Tbis  plea  was  tried  to  the 
court  without  a  Jury  and  was  overmled,  aft- 
er which  the  defiendant  entered  Us  plea  of 
not  gnllty  to  the  semal  coonts  and  was 
idaced  upon  bis  trial. 

^nie  qnesdm  of  the  validity  of  the  Indict- 
ment fomid  this  grand  jury  Is  the  Im- 
pntant  and  controlling  qneslioa  presoited 
Cor  dedsttm  by  the  petition  in  error.  3lw 
determination  o£  this  Question  turns  upon 
the  power  of  the  district  court,  under  the 
ivesent  statutes,  to  make  an  order  dnrti^  a 
term  of  court,  directing  the  calling  of  a 
grand  Jury  by  the  sheriff  from  the  body  of 
tiie  county.  The  plaintiff  in  error  contends 
that  such  power  no  longer  exists.  If  this 
omtentlon  is  correct,  then  It  must  follow 
that  the  calling  of  the  grand  ]nry  Is  the 
present  case  was  wlthont  authority  of  law, 
and  the  Indlctmmt  returned  by  It  was  in- 
valid, and  the  subsequent  trial  and  convic- 
tion of  the  defendant  was  likewise  without 
warrant  or  authority  of  law  and  cannot  be 
permitted  to  stand.  Swarding,  as  we  do, 
the  matter  of  supreme  importance,  not  only 
to  this  defendnnt,  whose  liberty  Is  at  stake, 
but  to  the  courts  and  profeiKlon  In  this  state, 
we  will  again  undertake  to  review  this  very 
Important  branch  of  the  legislation  of  the 
State.  Prior  to  188S  all  prosecutions  in  the 
courts  of  record  In  the  state  were  upon  In- 
dictments, presented  by  a  grand  Jury.  At 
the  session  of  1885  the  Legislatru^  adopted  a 
new  method  of  prosecutions;  that  Is,  by 
means  of  an  Informatlcm  filed  by  the  prose- 
cuting attorney,  after  a  ivellmlnary  exam- 
ination before  a  magistrate.  From  that 
date  fwward  It  was  not  necessary  that  a 
person  charged  with  crime  should  first  be 
iwesented  by  tiie  indictment  of  a  grand  Jury, 
as  a  prerequisite  to  being  placed  upon  trial. 
The  same  session  ad<^ted  secticm  684  of  the 
Criminal  Code,  section  7,  c.  108,  Laws  1885, 
providing: 

"Grand  Juries  sball  not  hereafter  be  drawn, 
summoned,  or  required  to  attend  at  the  sittings 
of  any  court  within  this  state,  as  provided  by 
law,  unless  the  judge  thereof  shall  so  direct  by 
writing,  under  his  hand,  and  filed  with  the  clerk 
of  said  court," 

This  was  the  law  of  the  state  for  24  years. 
In  1909  the  L^islature  again  provided  for 
the  calling  of  grand  Juries  by  the  adoption 
of  Chapter  171,  Laws  1909,  as  follows: 

*^]ile8s  otherwise  ordered  in  writing  by  the 
court  or  a  Judge  thereof,  a  grand  Jury  shall  be 
drawn  and  BOmmoned  in  the  maQner  provided 
by  law,  oQ  the  first  day  of  the  first  regular  term 
of  the  district  court  of  each  county  in  the 
fUte." 

This  seetioi  was  carried  Into  the  revision 
of  1918,  Bev.  Bt.  1913,  {  9031,  with  the  add!- 
tlod  of  the  words  "In  each  year"^  the  body 
of  the  section.  Under  ttds  section,  which 
contlnned  in  force  tot  eight  yetati  If  a 
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was  under  the  necessity  otf  making  an  order 
to  that  ^fect  In  writli^  in  advance  of  the 
t^ms  of  court  named  In  the  statute  in  order 
to  Iegall»  prosecutltms  by  Information  at 
sndh  terms.  This  law  stood  until  the  ses- 
sion of  IfllT,  when  the  Legislature  again 
turned  tbdr  attention  to  the  matter  of  grand 
Juries^  and  by  chapter  148,  Laws  1917,  sec* 
tlon  9081  was  again  amended  and  as  the 
last  word  of  the  Legislature  upon  the  sub- 
ject declared: 

"The  district  courts  are  hereby  vested  with 
power  to  call  grand  juries.  A  grand  jury  may 
be  called  and  summoned  in  the  manner  pro- 
vided by  law  on  such  day  of  a  regular  term  of 
the  district  court  in  each  year  in  each  connty 
of  the  state  as  the  district  court  may  direct; 
and  at  such  other  times  and  upon  such  notice 
as  the  district  court  may  deeSt  necessary." 

In  addltltm  to  these  several  acts  of  the 
Legislature  attration  is  directed  to  section 
8143.  Bev.  St.  1913.  This  general  statute 
has  been  In  force  without  amendment  since 
Nebraska  became  a  state.  Its  provisions 
are: 

"Whenever  the  proper  officers  fail  to  sum- 
mon a  grand  or  petit  jury,  or  when  all  the  per- 
BOD^  summoned  as  grand  or  petit  Jurors  do 
not  appear  before  the  district  courts,  or  when- 
ever at  any  general  or  special  term,  or  at  any 
period  of  a  term  for  any  cause  there  Is  no  panel 
of  grand  Jurors  or  petit  Jurors,  or  the  panel 
is  not  complete,  said  court  may  order  the  sher- 
iff, deputy  sheriff,  or  coroner  to  summon  with- 
out delay  good  and  lawful  men,  having  the  qual- 
ifications of  jurors,  and  each  person  summoned 
shall  forthwith  appear  before  the  court,  and 
if  competent,  shall  serve  on  the  grand  Jury  or 
petit  Jury,  as  tbe  case  may  be,  unless  sudi 
person  may  be  excused  from  serving  or  lawfully 
challenged." 

[21  It  Is  contended  that  this  statute,  so  far 
as  It  pertained  to  grand  juries,  was  repealed 
by  implication  by  the  sessioQ  of  1885,  in  the 
act  before  referred  to.  In  fact  this  court  Is 
committed  to  that  doctrine  In  Jonea  v.  State, 
18  Keb.  401,  25  N.  W.  527,  which  declsfon  has 
since  been  cited  with  approval  In  State  v. 
Lauer,  41  Neb.  226,  59  N.  W.  508,  and 
ElUs  V.  State,  81  Neb.  284,  118  N.  W.  52. 
Even  though  this  be  found  to  be  the  fact, 
section  8143  was  re-enacted  by  the  session  of 
1913,  which  carried  the  old  section  just  as  It 
had  stood  for  a  half  century  into  the  revi- 
sion of  the  laws  prepared  by  tbe  Code  com- 
mission authorized  by  the  session  of  1911,  for 
the  revision  of  the  Codes  and  statute.^  of  the 
state.  This  action  of  the  Legislature  is  set 
tcath.  In  sectltm  1,  &  3,  Laws  1913: 

"The  code  of  laws  embodying  the  general  stat- 
utes, the  Oode  of  Civil  Procedure  and  the  Cod* 
of  Criminal  procedure  of  the  state  of  Nebrasr 
ka,  as  prepared  and  reported  to  tbe  Thirty- 
Third  General  Assembly  of  the  Legislature  of 
Nebraska  by  A.  M.  Post,  J.  H.  Broady,  and  B. 
L.  King,  pursuant  to  the  authority  of  chapter 
166  of  the  'Uarm  of  1911,  he,  and  tho  satM  is 
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hereby  adopted,  approved  ud  miide  d  force  aa 
the  BevUed  Statutea  of  tbe  atate  oC  Nebraska 
of  1918." 

The  provisions  of  Section  8143  are  s^Jf- 
execntlng.  It  Is  complete  within  Itself,  and 
reference  to  any  other  section  la  not  neces- 
sary to  carry  out  Its  provisions.  The  au- 
thorll7  to  provide  for  prosecDtlons  by  In- 
dictment presented  by  a  grand  jury  is  am- 
ply furnished  by  section  9031,  as  adopted  by 
the  sessl<m  of  1917.  It  ts  Idle  to  insist  that, 
when  an  emergency  arises  after  the  open- 
ing of  the  term  of  court  which.  In  the  judg- 
ment of  the  court  or  judge,  requires  the  serv- 
ices of  a  grand  jury,  none  can  be  called  be- 
cause it  Is  then  impossible  to  have  the  mem- 
bers selected  by  the  county  board  and  the 
names  drawn  from  a  box  by  the  sheriff  and 
clerk  ten  days  before  the  opening  of  the  term. 
Tbe  law  does  not  require  the  performance  of 
Impossible  acts.  The  same  exercise  of  coin- 
mon  sense  should  be  apt^led  to  the  interpre- 
tation of  the  laws  as  obtains  In  other  impor- 
tant affairs  of  Ufa.  The  people  of  the  state 
are  not  Impotent  and  powerless  to  execute 
their  will,  as  expressed  by  the  acts  of  the  Leg- 
Mature.  Througb  the  Legislature  tbe  peo- 
ple have  spoken  in  1900,  1913,  and  1,917. 
What  tUe  people  in  these  several  instances 
demanded  was  the  restoration  of  prosecu- 
tions  upon  todlctmenta  presented  by  grand 
juries,  and  the  power  of  tlieir  court  to  pro- 
vide tbe  grand  juries,  when  it  appeared  ex- 
pedient or  best  calculated  to  serve  the  inter- 
ests of  the  people  and  tbe  state;  It  la  pot 
the  province  of  this  court  to  deny  their  de- 
mand. 

[I]  Ttx  defendant  cites  Jones  v.  State, 
supra,  and  Bills  v.  State,  supra,  as  decisive 
of  the  question  at  issue.  It  must  be  remran- 
bered  that  Jones  v.  State  was  decided  short- 
ly after  the  act  <tf  1885  was  adopted,  and 
that  tbe  decision  in  Ellis  v.  State  was  an- 
nounced in  1908,  before  any  of  fbB  acts  be- 
fore referred  to  were  passed.  Tbe  leglsla- 
tloD  adopted  since  1906  has  materially  chang- 
ed the  situation,  and  the  district  courts  now 
have  the  undoubted  power  and  autiiorlty  to 
order  the  calling  of  a  grand  jury  at  any 
time  during  a  term  of  court  Tbe  procedure 
outlined  in  sectltas  81S7-S189,  Rev.  St  191S. 
providing  for  the  selection  of  tbe  names  by 
the  county  board,  reporting  tiie  list  of  names 
by  the  county  derk  to  the  derk  of  tbe  court, 
and  the  drawing  <a  the  jury  by  the  sheriff 
and  tbe  deA,  has  and  can  have  no  apiAlca- 
tlcn  to  ^ther  a  grand  or  petit  jnry  ordered 
during  the  term  bf  court  at  which  th^r  sw- 
Ices  are  required.  As  before  stated,  the  law 
does  not  require  the  performance  of  that 
which  is  Impossible.  Wben  a  jnry,  either 
a  grand  jury  or  a  petit  jury,  Is  needed,  and 
none  has  been  provided  by  the  usual  meth- 
od, the  way  to  procure  a  legal  and  proper 
jnry  Is  made  dear  1^  section  8148.  This 
eoort  baa  held  in  Gamll  t.  States  08  Neh. 


431.  73  N.  W.  939,  tbftt  the  prorlslonB  of  this 
statute  are  "broad  enoogh  to  cover  and  in- 
clude any  and  all  possible  reasons  for 
which  at  any  term  of  a  court  there  may  be 
no  panel  or  jurors  preBent** 

[1]  Tbe  condnslon  is  Irresistible  from 
whac  has  been  said  that  the  district  courts 
of  the  state  are  cloUied  with  ample  power 
and  authority  to  order  the  calling  ta  a  grand 
Jury  during  a  term  of  court,  whenevw  the 
necessity  of  the  public  business  appears  to 
require  it  This  authority  Is  dearly  out- 
ferred  by  ciiapter  148,  Laws  1917,  and  sec- 
tion 8143  provides  the  proper  procedure.  It 
must  follow  as  a  It^cal  oondualoa  that  tbe 
plea  In  abatement  was  propvly  ovsrroled  in 
this  case. 

[4]  Counsel  for  deCoidant,  in  their  very 
able  and  comprdienslTe  brle^  redto  many  al- 
leged errors  of  the  trial  court  in  their  ef- 
fort to  secure  a  reversal  of  the  judgment 
Amoi^  these  is  the  admlssl(m  in  evidence  of 
tbe  origUial  pleadings  filed  in  the  county 
court  from  whidi  the  cause  was  appealed  to 
the  dlstxict  court  As  it  appears  without 
controversy  In  the  reaoA  that  the  case  was 
tried  upon  the  same  pleadings  in  both  coorts, 
no  new  pleadings  Mng  filed  In  the  district 
court  this  assignment  is  without  merit  It 
was  necessary  for  the  prosecution  to  show 
the  pleadings  in  the  tause  where  the  allied 
perjury  was  committed.  In  order  to  estaUish 
that  the  evidence  was  material  to  the  issue 
thus  made. 

Complaint  is  also  made  of  the  admission 
of  the  Journal  entry  and  judgment  in  the 
dvll  case.  There  might  well  be  complaint 
made  by  the  defendant  of  this  action,  if  the 
offer  had  not  be«  limited,  as  disclosed  by 
the  record.  The  off  or  was: 

rrhe  state  offers  the  jonmal  entry  and  Judg- 
ment for  the  purpose  only  of  Bhowing  the  end- 
ing of  that  trial  and  showing  the  date  with  re- 
lation to  tbe  time  of  tbe  Indictment  and  not  for 
the  purpose  of  showing  who  Judgment  was  ren- 
dered against  or  for  whom  jndgment  was  ren- 
dered; only  that  the  case  was  ended  prior  to 
the  retnm  of  the  indictment," 

To  which  tbe  court  added,  presumably  In 
tbe  presence  of  xhe  jury: 

1  am  going  to  admit  the  Jonrnal  entry  and 
jn^ment  not  to  show  the  Judgment  bnt  for 
the  sole  purpose  of  showing  that  the  case  has 
been  terminated.  Tbe  pleadings  I  have  admit- 
ted may  go  to  the  jury,  tbe  judgment  to  that 
extent** 

Thus  limited,  tbe  ad  minion  of  this  record 
could  In  no  wise  iwejudlce  the  defendant 

[SI  Oomplalnt  Is  ateo  made  that  a  nnmbw 
of  witnesses  were  allowed  to  testity  that  the 
rotation  of  the  defendant  for  truQi  and 
veradty  In  tbe  community  where  he  resided 
was  bad.  Beading  the  brief,  the  impression 
Is  at  race  created  Out  this  evidence  was 
offered  in  mppmt  of  tbe  diarge  of  perjury 
upon  which  the  defendant  was  being  tried. 
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An  examination  of  the  record,  boweTsr,  dls- 
<aoBes  tliat  tbe  defendant  took  Oie  atand  In 
hia  own  btiialf  and  gave  bla  testimony.  Up- 
on rebuttal  tbe  state  produced  tbese  wltness- 
ea  as  discrediting  the  teatlmonr  given  by 
him  opoD  tiie  preoent  tftaL  This  procedare 
was  entlr^  proper.  If  the  testimony  gtV' 
m  tKT  the  defendant  upon  this  trial  was  to 
be  bdieved  by  the  Jury,  it  would  be  their 
ttaSn  duty  to  acquit  him.  Or  If  It  was 
■nffldent  to  create  a  reasonable  doubt  In  the 
Bklnd  ot  the  JT117  the  truth  of  the  charge 
made  ag^nat  the  defendant,  the  duty  of  tbe 
Jury  would  be  the  same.  The  state  was 
dearly  wlOiIn  its  rights  by  offering  evi- 
dences in  rebuttal  wMdi'  night  tud  to  dis- 
credit the  testimony  given  by  flie  d^mdant. 

C<]  Xtae  asaanlt  made  vifon  the  Otird  and 
■eventh  instmctitms  given  by  the  court  is 
not  wamnted  the  record.  Ttv  third  iu- 
Btmctioi  is  not  one,  as  charged,  intended  to 
cover  the  whole  case,  but  setting  forth  the 
material  aUegatlMis  of  eaidi  count  of  the 
indictment  which  the  state  mva^t  prove  be- 
yond a  reasonable  doubt  before  it  would  be 
entitled  to  a  omvictian.  Oumplalat  is  par- 
ticularly made  of  the  fourth  subdivision  or 
paragraph  of  that  Instruction  whidi  set  out 
"that  said  testinuMiy  was  material  to  an  Is- 
sue then  and  there  being  tried,"  etc,  and  In 
ccnmectioa  therewith  that  the  Jury  were  told 
in  the  seventh  Instruction  that  the  testimony 
set  forth  was  material  as  a  matter  of  law. 
It  is  daimed  that  these  Instructliws  are  ctm- 
tradletray  and  confusing.  A  careful  read- 
ing of  the  InstmctlanB  establi^es  the  fact 
that  this  rialm  Is  without  merit  In  ttie  first 
Instance  the  jury  were  told  what  the  state 
must  prove  to  make  out  Its  case,  and  in  the 
second  the  Jury  were  properly  advised  that 
the  evidence  upon  which  the  allied  per- 
jury was  baaed  was  material.  In  neither 
Instruction  was  any  added  burden  idaced 
upon  the  defendant  If  either  party  had  a 
cause  fox  complaint,  it  would  be  the  state. 
But  there  exists  no  ground  for  complaint 
from  either  party.  Bach  instruction  occu- 
pied a  pn^wr  place  in  the  charge  to  tbe  Jury 
and  correctly  stated  the  law. 

[7]  It  Is  finally  urged  that  the  evidence 
does  not  sustain  the  verdict  It  Is  particu- 
larly pointed  out  that,  upon  the  Important 
questlrai  ot  whether  Wlrth  was  employed  by 
the  d^endant,  Wlrth  testified  that  the  de- 
fendant made  the  cmtract  of  emi>l<vment 
vltti  him  at  the  home  of  bis  mother,  and  that 
tbSn  b^g  denied  by  the  deftodant,  and 
there  being  no  corroboration,  in  a  prosecu- 
ti(m  ftor  perjury  there  could  be  no  Convic- 
tion upon  tbe  testimony  of  a  sln^e  witness. 
This  would  ba  Important  If  sustained  by  the 
record.  Comis6l  have  overlooked  the  testl- 
mony  of  Caroline  Wlrth,.  the  sister  of  Oie 
defendant;  upon'  this  point  True,  she  was 
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not  present  at'  the  alleged  conversation  at 
the  side  of  the  bam,  but  she  testlfiea  that 
when  htt  brother,  the  defaidant,  came  Into 
the  house  he  talked  with  her  about  the  same 
matter,  and  she  testified  that  ha  brother, 
the  defmdant,  said  to  her: 

"Ha  said  that  he  would  like  to  have  CharUe 
work  for  him.  I  didn't  want  him  to  at  first, 
but  I  said  It  wotddn't  hurt  the  boy  to  earn  a 
Uttle  money  and  that  was  tiie  way  it  was  done." 

Q%ls  was  corroborative  of  the  story  of 
young  Wirth  tb&t  his  uncle  came  over  to 
the  home  that  day  to  employ  blm,  and  that 
after  they  had  their  talk  by  the  side  of  the 
barn  the  defence  ant  went  Into  the  house  and 
talked  to  his  mother. 

It  is  manifest  from  a  careful  examina- 
tion of  this  record  that  tiiere  was  a  rtuirp 
conflict  in  the  evidence.  Upon  some  phases 
of  the  case  the  defense  i«oduced  a  greater 
number  of  witnesses  than  the  prosecution. 
The  quantum  of  proof,  however,  is  not  de- 
termined by  counting  the  witnesses.  There 
was  ample  evidence,  if  believed  by  the  Jur^. 
to  establish  b^ond  a  reasonable  doubt  that 
the  defendant  had  givoi  false  testimony  up- 
on the  trial  of  the  dvll  case  In  question. 
This  was  all  that  was  necessary  to  satisfy 
the  requirements  of  the  law.  It  must  be  a 
matter  of  sincere  regret  to  all  concerned 
that  this  prosecutl<m  arose  out  of  a  dialn 
ct  incidents  revealing  a  serious  family  dls- 
agreonent  TbiB  defendant  and  Us  sister, 
Mrs.  Wlrth,  are  each  of  mature  years  and 
appear  to  have  developed  a^fedlng  for  each 
other  that  is  not  at  ail  commendable.  The 
two  prindpal  witnesses  for  the  prosecution 
were  the  nephew  and  his  mother,  the  sister 
of  the  defendant  As  their  evidence  appears 
in  the  record,  little  effort  was  made  to  con- 
ceal the  bitterness  which  existed  between 
the  parties.  There  Is  danger  in  such  instanc- 
es that  testimony  will  be  cdored  to  the  dts* 
advantage  of  the  defendant  All  of  these 
taetBf  however,  must  have  been  pUdn  and  ob< 
vious  to  the  Jury.  Th^  were  not  imly  the 
best  Judges  but  the  sola  Judges  of  the  cred- 
ibility 6t  the  •witnesses  and  of  the  weight 
to  be  glvco  to  the  testlmcmy  of  eadi  and  all 
of  them,  mils  being  so.  If  the  ease  was 
properly  submitted  to  the  Jury,  the  court 
should  not  disturb  the  verdict  Tb»  record 
shows  that  the  case  was  well  tried  and  prop- 
erly submitted.  It  is  unfortunate  that  It 
should  become  necessary  to  punish  a  dtis«i 
of  the  state  for  an  offmae  of  this  character. 
A  Jinry  selected  tnm  Om  rqwesentatlve  dt- 
Isoish^  of  tbe  county  where  Lewis  J.  Finn 
has  resided  for  years  has  found  and  declared 
him  guilty  ot  this  dangerous  crime  to  dvll 
sodety. 

Hiere  appears  to  be  n6  error  of  a  substan- 
tial nature  In  the  record,  and  the  Judgment 
must  be,  and  la^  afllrmed, 
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KENNELLY  V.  NORTHERN  PAa  RV.  CO. 

(Supreme  Court  of  Nortli  Dakota.   Jan.  1^ 

1022.) 

(Byllahnt  hy  <A«  Ouvrt.) 

1.  Statement  of  facts. 

Ooe  Laigi  Nardella  was  emplored  by  the 
defendant  railway  company,  in  tbe  capacity  of 
section  man.  While  so  employed,  and  wbile  in 
the  discharge  of  hla  datiea  in  the  d^endant's 
railway  yards  at  Mandan,  and  while  engaged 
in  deaning  ice  and  snow  from  a  crossing 
where  a  street  of  tbe  ci^  crossed  tbe  railroad 
tracks,  be  was  struck  by  certain  cars  of  de- 
fendant, which  were  propelled  against  him,  and 
BO  injured  that  he  immediately  died. 

2.  DmUi  «s>99(4)— $4,000  danages  held  net 
•xoesslve. 

Plaintiff  brought  an  action  under  tbe  fed- 
eral Employera*  liability  Act  (U.  S.  Gomp.  St. 
II  8657-8665)  to  recover  damages  for  tbe 

benefit  of  tbe  widow  of  deceased  and  ber  two 
children.  The  evidence  disdosed  that  one  of 
the  children  was  more  than  30  years  of  age 
and  was  married,  and  was  in  no  way  depend- 
ent upon  .his  father  for  support.  It  further 
shows  that  tbe  other  diild,  «  boy  17  years  of 
age,  may  have  in  part  been  dependent.  The 
jury  returned  a  verdict  in  favor  of  plaintiff 
for  $4,000,  and  apportioned  the  same  as  fol- 
lows: To  the  iridow  $4,000.  It  is  Aeld  that 
the  verdict  is  sustained  by  the  evidence. 

3.  Master  and  servant  9=72r7(26)— Extraor- 
dinary risk  of  iDjiiry  by  can  bald  not  »■ 
SMDieil  by  aeotfen  band. 

The  d^endant  interposed  assumption  of 
risk  as  a  defense.  The  evidence  disclosed  that 
the  risk  was  not  an  ordinary  but  an  extraordi- 
nary one,  .ind  there  is  do  evidence  to  show  that 
the  deceased  either  knew  of  or  appreciated  it; 
it  is  held  that  tiie  deceased  did  not  assume  the 
risk. 

4.  Commeroe  <S=327(8)— Section  hand  eleaninfl 
Ice  from  crossing  held  engaged  In  "Interstate 
commerce." 

The  railroad  tracks  upon  which  deceased 
was  working  at  the  time  of  hia  death  were 
used  in  the  transportation  of  both  interstate 
and  intrastate  commerce.  Held,  in  the  cir- 
comstanees  of  this  case  and  from  tbe  evidence, 
that  deceased  was  engaged  in  interstate  com- 
merce within  tbe  meaning  of  the  federal  Em- 
ployers' Liability  Act  (TJ.  S.  C3omp.  St.  §S  8657- 
8665). 

[Ed.  Note.— For  other  definitiODB,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

5.  Svflleieney  of  InstnwUons. 

Certain  instructions  of  the  court  considered, 
and  Md  not  to  be  prejudicial  nor  erroneoas. 

6.  AppMl  and  error  ^304(2)— Single  uodtr- 
taklng  to  cover  two  appeals  held  sufficient. 

Certain  motions  by  plaintiff  for  dismissal 

of  the  appeal  considered,  and  for  reasona  stat- 
ed in  the  opinion  are  denied. 


(AUiUoiMl  SftMut  Iw  BUtorial  Btag.) 

7.  Deposlfldns  «»MI(2)— lifOriMlltfM  MU 
waived  by  gnaral  appwnBM  ^  infertMt 

Where  defendant  makes  a  general  appear- 
ance, he  waives  the  legal  r!|£bt  to  object  to  the 
reception  in  evidence  of  depositiona  on  tbe 
ground  that  notice  to  take  depoaitiona  was 
served  before  tbe  summons,  that  tbe  interpre- 
ter taldsg  the  depositions  was  prejudiced,  and 
<  that  the  depositions  were  taken  on  a  legal  hol- 
iday; Comp.  Lows  19]  3,  |  7890,  providing  Uiat 
either  party  may  eommenee  taking  tmttimaiaf 
by  depositions  at  any  time  after  aervSea  vpea 
or  appearance  of  defendant. 

Appeal  from  District  Court,  Morton  Coun- 
ty; H.  L.  Berry,  Jadge. 

Action  b7  T.  6.  G.  Kemidly,  aa  adailnla- 
trator  ct  tba  aatftta  of  Lidgl  Itecdcaia,  de- 
ceased, against  tin  VorOum  Padflc  Ball- 
way  Company.  Fr<m  an  oiider  toqrlng  a 
motioa  for  jndgmeot  notwltJistaiidlitc  the 
Todict  or  for  a  neir  trial,  and  fnnii  the 
judgment,  defendant  appeala.  AfBrmed. 

Tonng,  Conmy  &  Toting,  of  Fargo,  for  ap- 
pellant. 

Jacobeen  &  Kurray,  of  Hott,  for  re- 
spondent. 

GRACE,  C.  J.  This  action  is  one  bronsht 
under  the  federal  Employers'  liability  Act 
(U.  S.  Comp.  St  H  8867-^688),  whereby 
plaintiff,  as  administrator  of  the  estate  ot 
huigl  Nardella,  deceased,  sought  to  recover 
damages  in  the  sum  of  $35,000  on  acconnt  of 
the  alleged  carelessness  and  negl^ence  of  tbe 
defendant  Id  propelling,  Bwltc^hlng,  or  push- 
ing one  or  more  of  Its  loaded  cars  against 
and  upon  tbe  deceased  In  such  a  manner  that 
he  was  hauled  under  the  wheels  and  bis 
body  ran  over  by  tbenr,  and  his  head  cut  off : 
tbe  cars  at  tbe  time  being  proiKUed  or  pushed 
by  one  of  defendant's  engines.  The  com- 
plaint is  in  the  usual  form  In  this  ciiaracter 
of  case,  and  need  not  be  set  out  at  length. 

Tbe  answer  admits  that  Nardella  was  on 
January  4,  1917,  In  defendant's  employ  as  a 
gectioQ  hand,  and  that  at  the  time  be  re- 
ceived the  Injuries  which  caused  his  death 
be  was  engaged  in  cleaning  snow  and  Ice 
off  Its  tracks  in  its  yards  In  the  city  of 
Mandan,  but  claims  he  received  tbe  injuries 
which  caused  his  death,  not  from  any  negli- 
gence of  the  defendant,  or  its  servants,  but 
by  reason  of  his  contributory  n^llgence. 
DefetMlant  further  alleges  Nardella  received 
the  injuries  causing  hia  death  through  and 
because  of  one  of  tbe  ordinary  risks  of  bis 
employment  as  a  section  laborer;  that  he 
knew  of  the  dangers  and  perils  of  the  situa- 
tioa,  and  assumed  all  risks  of  injury  in 
connection  therewith,  and  further  denied 
that  plaintiff  was  legally  and  lawfully  ap> 
pointed  as  administrator. 

The  action  was  'tried  to  the  court  and  a 
Jury.   The  jury  returned  a  verdict  In  favor 
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Of  plaintiff  lo  the  sum  of  $4,000,  all  of  which  |  nothing  to  obstrnct  the  vision  of  the  svltch- 
wsB  appMtloned  to  the  widow  of  NardeUa.   Ing  crew,  or  any  of  thcon  of  the  deceased. 


as  sole  heneflciary,  and  Judgmoit  was  en- 
tered  accordingly.  Snbseqnently  defendant 
made  a  motion  for  judgment  non  obstante 
or  for  a  new  trIaL  The  court  entered  an 
order  denying  the  motion  and  defendant  ap> 
peals  from  that  wder  and  from  the  Judg- 
ment Both  appeals  may  be  considered  to- 
gether. 

[1]  The  facts  necessary  to  be  stated  are 
as  follows:  The  defendant  has  its  yards  at 
the  dty  of  Mandan.  In  the  yard  are  sevwal 
yard  trat^a  which  extfflid  east  and  west, 
south  of  the  main  track.  About  three- 
fourths  of  a  mile  east  of  the  depot  there 
branches  out  of  tbe  main  line  track  No.  1. 
It  extends  westward,  paralleling  the  main 
line  through  the  Mandan  yards.  Near  where 
track  No.  1  intersects  the  main  line  there  Is 
a  branch  out  of  track  No.  1,  extending  In  a 
southwesterly  direction,  and  this  is  desig- 
nated the  lead  track.  From  this  lead  track 
other  branches  or  tracks  extend,  and  are 
numbered  from  2  to  7,  Inclusive,  and  they 
are  about  12  feet  distant  from  each  other. 
East  of  the  depot  perhaps  about  we-half 
mile  one  of  tbe  streets  of  Mandan  crosses 
these  tracks.  On  the  street  the  crossings  are 
of  plank,  lying  parallel  to  the  rails.  On  the 
4th  day  of  January,  1917,  the  track  foreman 
directed  Nardella  and  a  companion  worker 
by  the  name  of  Delafave  to  clear  the  snow 
and  Ice  from  tbis  croHslng,  and  while  doing 
•o  to  face  each  other,  so  that  each  could 
give  the  other  warning  In  event  of  trains 
approaching. 

'  As  directed  the  deceased  and  Delnfave, 
using  picks  and  shovels  for  the  purpose, 
proceeded  to  clear  the  snow  and  ice  from  the 
crossing.  They  bad  been  working  there  some 
time  before  the  injury  occurred.  The  de- 
ceased faced  west,  and  Delafave  faced  east. 
Th^  were  a  short  distance  apart.  While  in 
tbis  position,  and  while  removing  the  ice  and 
snow  from  tbe  crossing,  the  switching  crew 
kicked  fronf  the  east,  and  In  a  westerly 
direction,  on  the  lead  track,  three  cars 
loaded  with  cinders.  No  warning  was  given. 
These  cars  got  close  to  the  deceased  before 
they  were  discovered  by  Delafave.  When  he 
discovered  them,  he  shouted  to'  the  deceased 
"Look  out,"  and  then  Jumped  from  the  track. 
The  deceased  tried  to  get  out  of  the  way  of 
the  cars  but  was  knocked  down  by  them. 
He  got  hold  of  the  front  end  of  the  car,  and 
was  dragged  along  for  some  distance,  his 
head  dragging  on  the  rails,  and  he  called  to 
Delafave  to  hdp  bim.  After  being  dratrged 
some  distance,  tats  clothes  caught  in  a  switch- 
ing frog,  and  he  was  there  injured  and  killed 
in  the  manner  hereinbefore  stated.  There  was 
no  brakeman  on  the  cars.  Deceased  received 
no  other  warning  than  that  from  Delafave. 
Tbe  whistle  and  bell  on  the  engine  were  not 
MQDded.   West  of  tbe  ixoeslng  there  wu 


West  of  the  point  where  the  accident  hap- 
praed  some  400  or  500  feet  there  vrere  cars 
on  all  the  tracks  except  one.  One  Stabler^ 
a  witness  for  defendant,  and  who  was  con- 
nected with  tbe  switching,  in  substance  tes- 
tifled  that,  about  four  minutes  before  the 
cars  were  kicked  in  on  the  track  on  which 
Nardella  was  working  when  killed,  he  told 
him  that  cars  were  about  to  be  kiclced  in  on 
that  track.  This  evidence  is  controverted, 
and  whether  sudi  notice  or  warning  was 
given  was  a  question  of  fact  for  the  Jury, 
and  aa  its  verdict  was  for  plaintifC,  It  must 
have  found  tliat  no  such  warning  was  given. 
The  weather  <m  tbe  day  of  the  Injury  was 
cold,  but  the  day  was  clear. 

The  fidlowing  special  questions  were  sub- 
mitted by  the  court  to  the  Jury: 

(1)  Q.  Did  Switcfamu  Stabler  notify  Lnigi 
Nardella  before  he  was  s^uck  tbat  they  were 
abont  to  kick  some  cars  along  the  lead  vAere 
he  was  working?   A.  No  proper  wanimg. 

(2)  Q.  Did  Switchman  Haosman  notify  Lul- 
gi  Nardella  before  he  was  struck  tbat  tbey 
were  about  to  kick  some  cars  along  the  lead 
where  he  was  workingT    A.  No. 

(5)  Q.  Was  tbe  awitehing  operation  which 
resulted  in  the  death  of  Lafgi  Nudella  conduct- 
ed in  the  ordinary  and  usual  mannerT  A.  No. 

(4)  Q.  If  you  answer  question  No.  8  No, 
Etate  fully  where  and  in  what  manner  it  was 
different  from  the  ordinary  and  osual  switch- 
ing operation.  A.  Carelessness  of  switchman 
and  fellow  workmen. 

(6)  Q.  Were  any  of  the  switchmen  or  train- 
men handllTig  the  switching  operation  which 
resulted  in  the  death  of  Lnlgl  Nardella  negli- 
gent?   A.  Yes. 

(6)  Q.  If  you  answer  question  No.  5  Yes, 
state  fully  what  the  negligence  was,  and  which 
switchman  or  trainman  waa  negligent.  A.  AU 
of  thera. 

(7)  Q.  Did  Luigi  Nardella  Use  ancf  exercise 
the  care  for  bis  personal  safe^  that  an  ordi- 
nary prudent  person  working  in  the  switdilng 
yards  wodM.  under  the  same  drcmnstaneesT 
A.  Yes. 

(8)  Q.  IHd  Luigi  NardelU  keep  his  own  look- 
out for  trains?  A.  Yes;  from  the  west 

(9)  Q.  What  pecuniary  loss  did  the  de- 
ceased's wife  and  children  suffer  because  of  bia 
death?   A.  $4,000. 

(10)  Q.  If  you  find  the  deceased  waa  negli- 
gent himself,  what  sum  of  money  should  be  de- 
ducted from  the  above  amount  becaose  of  that 
negligence?  A.   —. 

(11)  Q.  Was  tte  bell  on  the  engine  ringing 
aa  the.  cinder  cars,  whitii  killed  Laigi  Nardella, 
were  kicked  down  and  over  the  crossiug?  A. 
No. 

(12)  Q.  Was  Switchman  Stabler  at  the  crosa- 
iDg  in  question  at  the  time  the  accident  oc- 
curred?   A.  Yea. 

[6]  Before  considering  tbe  asaigumenta  ot 
error  a  disposition  of  two  motions  made  by 
plaintiff  for  dismissal  of  the  ai^>eal  may  be 
bad.  One  <jt  tbe  motions  asked  for  the  dlfr 
Missal  of  the  weal  on  the  ground  that  no 
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aBslgnmentB  of  error  bad  beoi  served  with  | 
notice  of  ai^eel  from  tbe  oi^er  denying  a 
new  trial  or  judgment  n<m  obstante,  fniere 
at^ears  In  file  record,  assignments  of  vtror 
In  the  appeal  from  the  order,  as  well  aa  In 
the  appeal  from  tbe  Judgment;  beaw  that 
motion  should  be  and  is  denied.  The  other 
-motion  is  to  dismiss  the  appeal  from  the 
judgment  on  the  ground  that  no  proper 
undertaking  was  filed  therein.  In  appealing 
from  the  order  d^endant  gnve  an  under- 
taking In  the  sum  of  $200  to  cover  costs  In 
4he  appeal  from  the  order,  as  well  as  the 
appeal  from  the  Judgment  If  the  under- 
taking had  been  In  the  sum  of  $500  to  cover 
costs  in  the  two  appeals,  perhaps  no  ques- 
tion could  arise.  It  would  then  bare  been 
in  compliance  with  section  78S6,  G.  Ij.  1913, 
and  by  that  section  the  several  undertakings 
referred  to  In  chapter  16  of  the  Code  of 
Civil  Procedure,  of  which  the  above  section 
is  a  part,  may  be  Included  in  one  Instru- 
ment at  tbe  option  of  the  appellant  The 
appeal  is  In  good  faith,  and  If  it  were  neces- 
sary under  section  7840  this  court  could  : 
permit  the  defendant  to  file  an  additional  i 
undertaking.  We  think  necessity  does  not  | 
require  this  to  be  done,  as  the  one  given  will 
perhaps  be  sufficient  to  cover  all  taxable 
costs  In  the  case.  Henoe  tbe  motion  to  | 
dismiss  the  appeal  ftom  tlie  judgment  ia ; 
denied.  | 

The  defendant  has  made  81  assignments 
of  error,  some  of  which  relate  to  the  refusal 
of  the  court  to  suppress  the  deposition  of 
witness  I>elafaTe,  defendant  claiming  In  that 
respect  that  the  notice  to  take  deposition 
was  served  before  the  summons  In  the  ac- 
tion ;  that  no  complaint  was  served  with  the 
summons;  that  the  Intwpreter  used  in  fak- 
ing tbe  deposition  was  prejudiced  against 
the  defendant,  on  account  of  having  been 
formerly  in  the  defendant's  employ  and  dis- 
charged by  it :  and,  finally,  that  the  deposi- 
tion was  taken  on  a  legal  lioliday  to  wit, 
February  12. 

[7]  We  are  of  the  opinion  then  was  no 
error  in  receiving  the  deposition  in  evidence, 
for  at  the  time  the  same  was  taken  tbe 
defsMlant  appeared  and  participated  In  the ! 
taking  thereof.  The  appearance  was  gen- 
eraL  The  defendant  therefore  waived  the 
above  Informalities;  that  is,  the  legal  right 
to  object  to  the  reception  In  evidrace  of  the 
depositlra  for  any  of  the  causes  above 
menttcmed.  Sectioa  7800.  G.  L.,  provides 
that  either  part?  may  commence  taking  tes- 
timony  by  deposition  at  any  time  after 
service  upon  or  the  appearance  of  the  de- 
fendant In  the  action.  Many  of  the  assign- 
ments of  error  relate  to  the  reception  or 
exclusion  of  testimony  as  adduced  at  tbe 
trial,  elthor  by  deposition  or  witneases  pres* 
ent  and  testlfjring.  We  have  examined  them 
with  ctKislderable  care,  and  conclude  that 
none  at  tha  mUnga  of  ttie  court  in  ttiht 


I  respect  amount  to  i»c(Jndldal  reTWriUe 
;  error.  In  fact  many  of  tbe  aaalsnments  of 
'  error  In  laila  respect  are>Ter7  tedmlcal. 

[5]  Error  Is  predicated  on  seraral  ot  tb» 
Instructions.  All  have  been  examined  and 
none  of  tiaem  merit  any  diaciaslon  eroept 
two,  which  are  analyzed  In  def ettdant* •  brief. 
The  first  of  these  la  aa  follows: 

"Tbe  assumption  of  risk  is  a  defense  in  this 
case.  Assumption  of  risk  as  used  In  these  io- 
structions  means  that  n  servant  or  employee 
on  accepting  the  employment  assomea  all  the 
ordinary  and  uanal  rUka  and  parOa  tnddent 
thereto,  whidi  he  knowa,  w  In  tfaa  axerdaa  of 
reasonaUe  care  should  have  known,  to  exist. 
However,  a  servant  or  employee  does  not  as- 
sume the  extraordinary  and  unusual  risks  of  tb« 
employment 

"Geutlemen,  yon  wUl  apply  this  rale  to  all 
the  facts  and  circumstances  in  this  case,  and 
determine  therefrom  whether  or  not  the  de- 
ceased, Luigi  NardeHa,  assumed  the  risk  of  the 
alleged  acts  of  n^llgence  that  eansed  hia  in- 
Jury,  if  any,  resoltfaw  in  Ua  death." 

This  Instruction  is  only  a  part  of  the 
whole  InstnictionB  in  the  same  respect  me 
comt  fnrtber  Instructed  aa  follows: 

"You  are  iastmcted  thi^  a  section  hand  ancb 
aa  Luigi  NardeUa,  wor&iog  In  a  busy  railroad 
yard,  where  trains  are  moving  and  cars  are 
being  kicked  and  shunted  around  at  all  times, 
assumes  the  risk  from  danger  ordinarily  tnd- 
dent to  his  occupation,  and  must  protect  himsdf 
from  approaching  trains  or  cars,  either  at- 
tached to  the  Hi^bies  or  being  kicked  fion  one 
place  to  another  ia  the  ordinary  and  usual  mam.- 
ner. 

"The  railway  company  here  is  not  an  inanrar 
of  the  safety  of  its  employees.  Their  work, 
particularly  that  of  a  laborer  In  a  switdiyard, 
is  dangerous,  and  injury  because  of  one  <^  tiie 
dangers  of  the  business  ts  an  assumed  riak, 
and  the  railway  company  Is  only  liable  if  then 
Is  negilgenee  shown  a  preponderance  of  the 
evidence,  and  that  thia  netflgeaee  was  the  prox- 
imate canae  of  the  aeddent 

"Ton  are  Instructed  that  It  waa  the  doty  ot 
liulgi  Nardella  to  protect  himself  agidnst  in- 
jury'from  ordinary  switdiing  operations,  and 
no  recovery  can  be  had  here  anless  plalntilf 
has  shown  you  by  a  preponderance  of  the  evi- 
dence that  some  of  the  railroad  men  were  neg- 
ligent in  the  ^rformance  of  their  duty,  and 
that  such  neiflgence  was  the  proximate  cause 
of  the  death  of  Luigi  Nardella. 

"You  are  instructed  tliat  the  awitehuig  yards 
of  any  railroad  company  are  neeeaaarl^  a 
place  of  the  greatest  danger  and  a  section  hand 
working  In  these  yards  espedally  on  or  near 
the  lend  track,  as  was  LuIgl  Nardella  must  be 
diligently  on  the  lookout  and  if  you  find  from 
the  evidence  that  the  eara  in  qoestUm  were 
kicked  down  the  lead  traA  in  the  ordinary 
manner  and  without  negligence,  and  there  wai 
no  negligence  on  the  part  of  other  railway  men, 
proximately  canilng  the  death»  and  Luigi  Nar- 
della was  Idlled  because  of  Ua  fallnre  to  pro- 
tect himself  from  the  approa<Aing  cars,  then  I 
charge  you,  as  a  matter  of  law.  Us  death  wan 
because  of  Us  ewa  fault  iloM^  and  plafntiflE 
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ctsnot  recover  dunegea  in  tbla  ution,  but 
your  Terdlet  must  be  tor  defenduit" 

In  detenoinlog  wbether  the  Instruction  Is 
erroneons.  recourse  must  be  had  to  the  fed- 
eral Employers'  lilabUlly  Act  of  AprU  22. 
1908  (chapter  149,  36  Stat  L.  OB),  which 
proTides  for  the  recovery  of  damages  for 
Injuries  recetred  by  certain  persons  while 
ongaged  In  Interstate  commerce.  The  act 
snpersedea  and  displaces  chapter  297  of  the 
Session  Laws  of  1915  of  the  state  of  North 
Dakota  in  so  far  as  the  Utter  purports  to 
deal  with  the  subject-matter  of  the  former. 
Second  Bmidoyers*  Liability  Oasea.  228  IT. 
8.  1.  S2  Sup.  Gt  169.  R6  L.  Ed.  S2T,  88  L.  R. 
A.  (N.  S.)  44.  And  though  the  context  of 
the  two  acts  Is  practically  Ideotlcal,  the 
federal  act  .  only  Is  ^ectlve,  and  the  state 
act  Is  of  no  effect  In  so  far  as  It  purports 
to  fix  liability  In  damages  to  any  person 
mffeiing  an  Injury  while  be  is  employed  by 
a  carrier  in  Interstate  commerce. 

Conceding  the  correctness  of  this  view. 
It  would  seem  that  an  action  under  the 
federal  act  should  be  brought  in  the  federal 
court,  thus  avpidiDg  much  inconvenience  and 
confusion.  That  court  Is  constantly  occupied 
in  the  consideration  of  federal  questions,  and 
necessarily  would  be  more  tanflliar  with 
them  than  a  state  court,  which  has  them 
to  consider  at  least  only  Infrequently.  How- 
ever, to  the  decision  of  Glaflin  v.  Houseman, 
98  tr.  S.  ISO,  23  L.  Ed.  838.  it  was  held: 

"When  a  federal  question  Is  presented  to  a 
state  court,  it  is  Its  du^  to  retain  Jurisdiction 
ud  dedda  It" 

Sectkm  1  of  the  federal  act  provides : 

"That  every  common  carrier  by  railroad  whfle 
engaging  in  commerce  between  any  of  the  sev- 
eral states  or  territories,  or  betvcen  any  of 
the  states  and  terrlteries,  or  between  the  IMs* 
trict  ot  Columbia  and  any  of  the  states  or  ter- 
ritories, or  between  the  District  of  Columbia 
or  any  of  the  states  or  tr rritories  and  any  for- 
eign nation  or  nations,  shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while  he  Is 
employed  by  such  carrier  in  each  commerce, 
or,  in  case  of  the  death  of  such  employee,  to 
his  or  her  personal  representative,  for  the  bene- 
fit of  the  snrviring  widow  or  huaband  and  chil- 
dren of  BQCh  employee;  and,  if  none,  then  of 
sudi  employee's  parenta;  and.  if  none,  then  of 
the  next  of  kin  dependent  npon  such  employee, 
for  such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  offi- 
cers, agento,  or  employees  of  such  carrier,  or 
by  reason  of  any  defect  or  insufficiency,  due  to 
ita  negligence,  in  ite  cars,  engines,  appliances, 
machinery,  track,  roadbod,  works,  boats,  wharv- 
es or  other  •quipment" 

Section  8: 

"That  in  all  actions  hereafter  brought  against 
any  such  common  carrier  by  railroad  under  or 
by  virtae  of  any  of  the  provisions  of  this  act 
to  recover  dsmages  for  personal  Injuries  to  an 
employee,  or  where  such  injuries  have  resulted 
in  hit  dsata.  the  fact  that  the  smiles  may 


have  been  gufltr  of  contributory  ne^gence, 
shall  not  bar  a  recovery,  but  the  damages  shaU 
bs  diminished  by  the  Jozy  In  proportlMi  to  the 
amount  of  negligence  atMbotaUe  to  such  em- 
ployee: Provided,  that  no  such  employee  who 
may  be  injured  or  killed  shall  be  held  to  have 
been  guilty  of  contributory  negligence  in  any 
case  where  the  violation  by  such  commOQ  car- 
rier of  any  statate  enacted  for  the  safety  «f 
employees  eontribotod  to  the  injiiry  or  death  of 
sndi  employee.** 

Section  4: 

"That  in  any  action  brought  against  any  com- 
mon carrier  under  or  by  virtoe  of  any  of  the 
provisions  of  this  act  to  recover  damages  for 
injuries  to,  or  the  desth  of,  any  of  its  em- 
ployees, sudi  employee  shsU  not  be  held  to  have 
assumed  the  risks  of  his  employment  In  any 
case  where  the  violation  by  such  common  car- 
rier of  any  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  or  iu.th 
of  such  employee." 

What  was  Inteoded  to  be  accomplished  by 
tbe  enactment  of  the  act?  Was  It  tatended 
In  some  measure  to  be  a  benefit  and  protec- 
tion to  employees  wbo  received  injury  in  tbe 
course  of  employment  and  In  what  manner, 
if  any,  has  It  affected  the  defense  of  the  as- 
sumption of  risk? 

In  B(^dt  T.  Pennsylvanta  Railway  Go.,  245 
n.  S.  44C.  S8  Sup.  Gt  140^  63  U  Ed.  385,  It  is 
uild  tbat^ 

"At  comm«i  law  the  rale  is  well  settled  that 
a  servant  assumes  eztraordlnaEy  risks  incident 
to  hia  employment  or  risks  caused  by  tbe  mas- 
ter's nei^gence  whidi  are  obvioua  or  fully 
known  and  appreciated  by  him.  Shearman  & 
Redfield  on  N^ligence  (6th  Bd.)  {208;  Bailey, 
Personal  Injuries  (2d  Ed.)  {  380.  Thie  general 
doctrine  was  clearly  recognized  in  Gila  Vall^ 
&  Railway  Co.  v.  HaD.  282  U.  S.  94,  101;  Ja- 
cobs V.  Southern  Railroad  Co.,  su^;  Chesa- 
peake ft  Ohio  Baflway  Co.  v.  De  Atley,  241  C. 
S.  810,  818;  and  Brie  By.  Co.  v.  Pnracker,  244 
O.  S.  320,  324." 

Assuming  that  statement  to  be  correct,  tbe 
servant  In  addition  to  assuming  the  extraor- 
dinary  risks  Inddott  to  bis  employment  nec- 
essarily must  have  assumed  the  ordinary 
ones.  As  we  view  the  following  decisions  of 
the  Supreme  Court  of  the  United  States: 
Seaboard  Air  Line  I^.  G&  v.  Horton,  233  U. 
a.  493,  608,  34  Snp.  Gt  635,  68  L.  Ed.  1062, 
L.  R.  A.  1916C,  1,  Ann.  Gas.  1916B,  476,  and 
Jacobs  T.  Southern  By.  Go.,  241  17.  B.  229, 
235,  86  Sup.  Gt  688.  60  L.  Ed.  970--4iotwlth- 
standing  the  act  13ie  defense  of  aasnmption 
of  risk  stin  remains  as  at  common  law  ac- 
cept aa  affected  section  4  of  the  act,  su- 
pra. 

In  the  Hortim  Case  It  is  stated: 

"It  seema  to  us  that  section  4,  in  eliminat- 
ing the  defense  of  tbe  assumption  of  risk  in 
the  cases  Indicated,  quite  plslidy  ertdenees  the 
legtslattve  intent  that  In  all  otiisr  cases  such 
assumption  shall  have  ite  forms*  effect  as  a 
eonplete  bar  to  the  attSm." 
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It  woald  seem  from  tbeae  dedBlons  and 
others  by  tbe  same  court,  to  which  referen<% 
has  heretofore  been  made  and  by  other  dect- 
fiions  of  that  court  iiot  here  dted,  that  It  has 
construed  the  act  to  mean  aboot  as  foHows, 
viz.:  lliat  It  abrogates  the  fellow-servant 
rule  and  the  defease  of  contributory  negli- 
gence; that  the  act  does  not  abrogate  the 
commoD-law  principle  of  the  assumption  of 
risk,  except  where  the  carrier  violates  any 
statute  enacted  for  the  safety  of  the  em- 
ployees, where  8u<^  violation  contributes  to 
the  Injury  or  death  of  the  employee;  that 
In  a  measure  It  established  the  rule  of  com- 
parative negligence.  The  act  being  federal, 
duty  as  well  as  courtesy  requires  that  the 
decisions  of  the  highest  federal  court  be  con- 
sidered as  the  correct  interpretation  of  the 
act. 

If,  however,  we  were  construlnfir  the  state 
act  (which  bears  a  great  similitude  to  the 
federal  act)  in  a  slmiliir  t-ase  arising  In  In- 
trastate commerce,  we  are  not  so  certain  that 
we  would  arrive  at  the  same  conclusion-  with 
reference  to  the  retention  of  the  principle  of 
assumption  of  risk — whose  source,  the  Eng- 
lish case  of  Priestly  v.  Fowler,  19  Eng.  Rul. 
Cas.  102,  was  a  case  of  no  Importance,  ex- 
c^t  for  the  announeranent  therein  of  the  fel- 
low-Bervant  and  assumption  of  risk  rules, 
m  18  Buling  Case  Law,  672,  it  Is  said  of  this 
case: 

"But  not  until  several  decades  had  elapsed  did 
it  come  Into  prominence.  Daring  tbe  60*s  a 
seatterfaiK  of  decisions  lent  ft  their  support; 
in  tbe  70*B  the  courts  of  many  states  adopted 
the  doctrine;  and  in  the  ensuing  decade  it  was 
recognized  by  all  save  a  very  few  conrts.  In- 
deed, it  seems  that  only  one  court  bas  con- 
sistently refused  to  accept  'tbe  assumption  of 
risk'  as  an  Independent  principle  of  law.  The 
period  during  which  tbe  doctrine  came  into  ex- 
istence was  one  that  favored  capital  in  every 
way,  and  it  was  generally  thought  to  be  politic 
to  deny  the  laborer  a  rigbt  of  recovery  against 
the  capitalists  when  his  only  contention  was 
that  he  had  been  injured  in  the  discharge  of 
his  duties.  *  *  *  Social  and  economic  ideals 
and  staodards  have  undergone  revolutionary 
changes  in  the  past  decade,  and  we  may  expect 
to  find  the  courts  holding  that  so  defense  is 
available  to  the  employer  where  it  is  shown 
that  the  employee  was  injured  while  perform- 
ing his  duties  in  tlie  usnal  and  contemplated 
manner." 

It  would  seem  that  the  fellow-servant  rule, 
the  doctrine  of  contributory  negligence,  and 
assumption  of  risk  are  rules  which  came 
into  existence  for  the  protection  of  the  em- 
ployers, the  capitalists,  so  that  they  might 
employ  men  to  work  with  dangerous  instru- 
mentalities and  complicated  machinery  in 
unsafe  places  without  Incurring  liability  for 
injuries  to  workmen.  Those  principles  are 
not  founded  In  Justice,  and  tbe  adoption  of 
them  as  principles  of  law  has  afforded  the 
emi^oyw  a  safe  and  sure  means  of  avoiding 
ttk^T  Just  liabilities,  and  have  imposed  apw 


a  wealcer  class  great  burdens  and  saffierlng. 
The  effect  of  the  cq^eratlon  of  those  princi- 
ples cannot  be  ascertained  fully,  unless  it 
were  possible  to  take  a  crasus  of  the  crippled 
and  injured  employees  of  industry  and  of 
the  deaths  which  have  occurred  therein  while 
they  were  engaged  in  their  employment  for 
which  no  compensation  has  been  allowed.  It 
is  difficult  to  imderstand  the  relatlMi  of 
these  principles  to  each  other.  In  IS  B.  C. 
L.  672,  673,  Is  analyzed. the  relation  of  as- 
sumption of  risk  to  negligence  and  contribu- 
tory negligence.  It  Is  there  said: 

"Dnring  the  earlier  years  of  its  existence 
the  doctrine  of  assumption  of  risk  was  ac- 
cepted without  much  examination  into  its  fun- 
damentals or  its  relation  to  other  subjects.  Id 
recent  times,  however,  perhaps  owing  to  the 
doubts  that  economic' dumges  have  cast  upon 
its  expediency,  the  doctrine  has  been  sabjected 
to  much  carefid  examiiiation  snd  etitielrai.  In 
particular  the  courts  have  devoted  themselves 
to  a  consideration  of  its  relation  to  negligence 
and  contributory  negligence;  and  it  has  been 
almost  uniformly  concluded  that  a  det^al  of 
recovery  on  tbe  score  of  negligence  on  tbe  part 
of  the  employee  proceeded  upon  a  different 
principle  than  a  refasal  of  compensation  ba»ed 
on  assumption  of  risk,  or,  in  other  words,  that 
assamption  of  risk  and  eontrlbotory  ae^lceBce 
are  distitiet  and  dUferent  defenses.  At  the 
same  time  tbe  conrts  assert  that  both  defenses 
may  be  available  under  the  same  state  of  facts, 
and  indeed  in  the  same  case.  But  it  is  de- 
clared that  the  two  principles  rest  upon  differ- 
ent grounds— that  assumption  of  risk  rests  In 
contract  or  upon  the  principle  .  expressed  tn 
contract  or  upon  the  prindide  eziwessed  by  the 
maxim.  Volenti  non  fit  injuria,  wheieas  oontrib- 
utory  negligence  rests  in  tort  w  an  wnisdon 
of  duties;  and,  according  to  some  cearts,  a 
distinction  exists  In  respect  of  the  immineney 
of  the  peril.  It  Is  generally  agreed  that  as- 
sumption of  risk  may  l>e  a  defense  In  cases 
where  there  Is  no  contributory  negligence,  and 
where  more  than  ordinary  care  bas  been  exer- 
cised by  tbe  employee.  Such  has  been  the  gen- 
eral trend.  It  is  sufficiently  certain,  however, 
and  is  becoming  generally  recognized  that  at- 
tempted distincBona  between  these  two  prind- 
ples  (eontiibntory  ncf^Igenee  and  assamption 
of    risk)    are    metaphysical,    not  practical. 

*  *  *  Eminent  conrts  and  publtdsts  have 
regarded  the  doctrines  of  assumption  of  risk 
and  contributory  negligence  as  nothing  more 
than   different   names   for   the   same  thing. 

•  *  *  Nor  is  the  identity  of  the  two  doc- 
trines without  practical  importance.  From  tbe 
dual  terminology  of  the  anbjeet.  and  the  con- 
fusion  and  mlsnnderstandlng  that  have  folloved 
thereon,  have  resulted  deplorable  cons«inenees. 
sometimes  amounting  to  a  miscarriage  of  Joa- 
tice." 

And  had  it  bem  held  in  constmlnff  Ok  fed- 
eral act  that  "contributory  negligence"  and 
"assumption  of  risk"  wwe  but  dlffferent 
names  for  the  same  thing,  the  doctrine  of 
comparative  negligence  would  in  reality  have 
been  established,  but,  as  construed,  It  would 
seem  to  exist  jonly  where  tbe  risk  is  extraor* 
dinaiy  and  not  loiown  w  awredate^ 
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Regardless,  however,  of  the  merit  or  de- 
merit of  the  doctrine  of  assumpticoi  of  risk 
and  whether  It  Is  Identical  with  the  princi- 
ple of  contributory  negligence,  it  would  se^ 
clear  that  it  has  no  application  here;  for 
tlie  eridence  shows  that  the  risk  was  not  one 
incident  to  the  employment,  but  was  an  ex- 
traordinary one,  and  there  is  no  eTldenee  to 
show  that  the  deceased  either  knew  or  ap- 
preciated it  The  evidence  shows  that  the 
switching  crew  consisted  of  five  men,  three 
switchmen,  and  the  engineer  and  fireman  of 
the  engine ;  that  with  the  engine  they  pulled 
the  three  cars  of  cinders  onto  the  lead  track, 
and  "kicked"  them  down  It  to  where  deceas- 
ed  was  working;  in  other  words  the  enj^e 
pushed  the  cars  for  a  short  distance  at  a  con- 
siderable speed,  and  then  It  was  released 
from  the  cars,  and  they  proceeded  alone  at  a 
considerable  speed,  unattended  by  any  brake- 
man.  The  whistle  of  the  engine  was  not 
blown,  nor  the  bell  was  not  rung.  Two 
switchmen  were  near  where  the  accident  hap- 
pened, about  40  feet,  but  gave  the  deceased 
no  warning.  As  before  stated,  it  is  claimed 
by  Stabler  that  he  notified  deceased  from 
four  to  five  minutes  before  the  cars  came 
down  that  they  were  coming  down  on  that 
traiA.  This,  however,  is  denied  by  other  tes- 
timony, and,  the  Jury  having  found  in  plain- 
tUTs  favor,  it  must  liave  determined  that  no 
such  warning  was  given.  The  evidence  fair- 
ly shows  that  there  was  no  other  engine  in 
'  tbat  vicinity,  in  fact  we  think  it  fairly  shows 
there  were  no  oQier  engines  in  the  yard,  and 
if  so  there  was  no  showing  that  there  was 
any  ringing  at  bdls  or  Mowing  of  whistles, 
so  that  If  the  whistle  on  the  engine  that 
kldced  these  cars  had  been  blown  oc  the  bell 
rung  it  could  not  have  been  heard  on  account 
of  the  senetal  confusion,  and  if  the  engine 
liBd  zenalned  attached  to  the  cars  all  of  the 
way  and  tlie  whistle  had  beeaa  blown  and  the 
bell  mng  as  It  approached  the  crossing 
where  deceased  was  working,  and  ft  there 
had  been  a  brakeman  on  the  cars  to  give 
dai^r  signals  to  the  engineer  and  to  set  the 
brakes  or  cause  them  to  be  set,  the  Injury 
and  death  of  Nardella  may  have  been  avoid- 
ed, at  any  rate  the  bringing  down  of  the  cars 
In  the  manner  In  which  they  were  brought 
created  a  great  and  unusual  danger  to  plain- 
tiff, and  forced  up<m  him  an  straordlnary 
risk  which  he  coald  not  anticipate,  and  of 
which  there  la  no  proof  that  he  knew  or  ap- 
preciated, and  hence  he  did  not  assume  It. 

[3]  The  question  of  assumption  of  risk 
was  an  issue  in  the  case,  and  an  Issue  of  fact 
for  the  Jury.  Its  verdict  was  In  favor  of 
plaintiff,  and  it  must  be  assumed  that  it,  un- 
der the  evidence,  found  the  risk  was  extraor- 
dinary, and  that  the  deceased  did  not  as- 
sume It  The  answers  to  the  special  inter- 
rogatories established  beyond  qnestlon  the 
negligence  of  the  swltclilng  crew,  and  Qiat 


the  switching  operation  was  not  conducted  In 
the  ordinary  and  usual  manner.  They  fur- 
ther established  that  Nardella  exercised  such 
care  for  his  personal  safety  as  an  ordinary 
person  employed  In  switching  would  exercise. 

[2j  The  defendant  contends  that  the  ver- 
dict is  excessive,  and  that  there  is  no  proofl 
of  a  proper  measure  of  damages,  and  that 
the  Instruction  in  respect  to  the  proper  meas- 
ure of  damages  Is  erroneous.  We  are  of  the 
opinion  there  is  no  merit  In  these  conten- 
tions, and  that  the  Instruction  In  this  respect! 
was  not  erroneous.  The  part  of  the  Instruc- 
tion complained  of  is  as  follows: 

"The  measure  at  damages  in  tUs  action,  tf 
you  find  for  the  plaintUf,  is  the  finandal  bene- 
fit which  might  reasoaabl;  be  expected  by  the 
widow  and  the  cliildren  from  the  deceased, 
Lui^  Nardella;  in  a  pecanlary  way  had  he  not 
been  killed.  The  damages  of  the  beneficiaries 
are  limited  to  their  pecuniary  loss  sustained  by 
the  death  of  the  deceased.  The  damages  as- 
sessed, if  yon  find  for  the  plaintiff,  cannot  ta. 
any  event;  CTOeed  936,000;" 

Under  the  rule  announced  In  Michigan 
Central  Railroad  Co.  v.  VreeUtnd,  227  U«  S. 
09.  S3  Sup.  Ct  192,  07  L.  Ed.  417,  Ann.  Gas. 
1014C,  176;  American  Railroad  Co.  v.  Dld- 
rlcksen,  227  U.  8.  145,  S3  Sup.  Ct.  224.  67  U 
Bd.  456;  Quit  Colorado  Railway  Co.  v.  Ho- 
GInnis,  228  U.  S.  ITS,  83  Sup.  Ct  426,  67  U 
Bd.  786— we  axe  of  the  opinion  the  Instrne- 
tioo  was  not  mvneons.  The  evidence  dl» 
closes  that  the  deceased  was  the  father  of 
three  children,  one  of  whom  was  more  than 
30  years  of  age  and  not  dependent  on  the 
father  for  support  at  the  time  of  the  bring- 
ing of  the  action ;  another  at  that  time  was 
deceased;  the  third,  a  boy,  was  about  17 
years  of  age,  and  the  evidence  shows  that  he 
was  to  some  extent  dependent  for  his  sup- 
port 

The  verdict  was  for  a  gross  amount,  $4,000l 
It  found  that  nelthw  the  girl  nor  the  boy  was 
entitled  to  recover  anything,  but  that  the 
widow  was  entitled  to  recover  $4,000.  The 
verdict  In  every  respect  corretfxinds  with  the 
rule  announced  In  the  McGlnnis  Case,  supra. 
The  widow,  not  only  could  reasonably  expect 
that  the  dec^ised  during  the  20  years  of  his 
life  expectancy  would  have  contributed  as 
much  as  he  had  theretofore  contributed,  but 
she  might  also  reasonab^  expect  him  to  con- 
tribute more,  and  she  could  also  reasonably 
expect  that  In  addition  to  what  he  directly 
contributed  he  would  accomnlate  and  save 
for  her  the  remainder  of  his  net  earnings; 
this  Is  what  would  be  reasonaMy  expected 
of  the  average  man  who  had  the  interest  of 
bis  family  at  heart,  and  the  evidence  suffi- 
ciently discloses  that  the  deceased  was  this 
kind  of  man, 

[4]  Nardella.  prior  to  and  at  the  time  of 
receiving  the  Injury  which  caused  his  death, 
was  an  employee  of  the  Mwtbem  Padflo 
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Bailwa^  Company,  oa  Its  main  line  In  the 
capacity  of  a  section  man,  and  In  the.  dis- 
charge of  his  duties  was  required,  among 
other  things,  to  work  upon  the  yard  tracks 
of  the  railroad  company's  yards  at  Mandan, 
and  was  engaged  in  removing  snow  from  the 
crossing  where  the  street  of  the  city  crossed 
the  yard  tracks.  The  main  and  the  yard 
tracks  were  instrumentalities  for  tranqwrt^ 
ing  both  Interstate  and  intrastate  commerce. 
His  duty  was  to  repair  the  tracks  and  dis- 
charge other  duties  to  facilitate  Interstate  as 
well  as  Intrastate  commerce,  and  he  was  dis- 
charging those  duties  when  killed;  and  this 
without  regard  to  the  character  of  the  par- 
ticular cars — Interstate  or  Intrastate — whidi 
struck  and  killed  him.  We  are  of  the  opin- 
ion, therefbre,  that  when  killed  he  was  en- 
gaged in  interstate  commerce  within  the 
meaning  of  the  federal  Employers'  Liability 
Act  Pedersen  v.  Delaware,  L.  &  W.  Ry.  Cb., 
229  n.  S.  146,  33  Sup.  Ct  648,  ST  L.  Ed.  112S, 
Ann.  Cas.  1914C,  168:  Philadelphia  &  Bead- 
ing By.  Go.  T.  IM  Donato,  2S6  U.  S.  327*  41 

SupL  Ot.  61«.  65  L.  Hd.  . 

We  do  not  feel  that  we  shonld  consider  at 
length  any  of  the  other  assignmoits  of  ^ 
tor.  We  have  given  them  all  carefal  consid- 
eration, and  there  are  none  that  amount  to 
prejodicial  rerertible  error.  The  evidence  is 
aufBdeDt  to  siiM>ort  the  rerdlct.  Tbe  order 
and  Jndgmeat  appealed  from  are  affirmed. 
Beqpondent  Is  entitled  to  Ui  statatory  ootts 
and  dlibiirssiiiente  on  appeaL  . 

ROBINSON,  oonenn. 

BBONSCW,  J.  (Bpeciallr  concnrrintf.  I 
eonenr  In  Oie  afflrmanoe  of  tiie  Jadgmmt 
nils  la  the  second  time  this  case  has  been 
bttfoie  this  conrt  See  41  N.  D.  806,  170  N. 
W.  868.  The  jury  returned  a  general  ver- 
dict, and  answered  12  tgpedsl  owstlons  In 
pWntUTs  teTOT.  The  Jury  found  that  tlie 
switdmien  of  the  dtf endant  failed  to  gtre  Uie 
decedent  proper  warning,  and  to  notify  him 
that  the  defiaidant  was  about  to  kick  some 
cars  along  the  lead  trade  where  he  was  woo- 
ing; that  the  swltdiing  ^veratlon  was  not 
conducted  In  the  ordlnacr  and  nsual  mander ; 
that  the  switchmen  and  trainmen  wen  mg- 
Ugent  In  the  operation ;  that  there  was  care- 
lessness in  tibe  swltdili^  operations  and  of 
decedent's  fellow  workmen.  The  Jury  also 
by  its  general  rerdlct  found  that  the  dece- 
dent did  not  assume  the  risk,  and  that  the  de- 
fendant and  the  decedent  were  then  engaged 
in  Interstate  commerce.  I  am  of  the  <9lnlon 
that  the  findings  of  the  Jury  find  support  In 
the  oTldence.  and  should  not  be  disturbed. 
See  Koofos  v.  O.  N.  By..  41  N.  D.  176. 170  N. 
W.  860.  I  am  of  the  opinion  also  that  the 
trial  court  upon  the  record  did  not  err  in  rec- 
ognizing the  capacity  of  the  plaintiff  to  main-  j 
tain  this  actltm.  la  receiving  the  deifositltm  j 


questioned,  and  in  sustaining  the  anonnt 
damages  awarded  by  the  Jury. 

BIRDZBLL,  3^  concnis. 

OHRISTIANSON,  J.  I  agree  that  the  mo- 
tion to  dismiss  the  appeal  should  be  denied. 
The  respondent  contends  that  the  appeal 
should  be  dismissed  under  the  rule  announc- 
ed in  Sucker  State  Drill  Co.  t.  Brock,  18  N. 
D.  598,  120  N.  W.  767.  In  my  opinion  this 
contention  Is  without  merit,  la  that  case 
the  undertaking  made  no  reference  to  the 
appeal  from  the  order  denying  a  new  trlaL 
In  this  cose  the  nndertaklng  on  appeal  spe- 
cifically refers  to  both  the  appeal  from  the 
Judgment  and  the  appeal  tnm  the  order  tfe* 
nying  the  altonatlre  motion  for  Judgmut 
notwithstanding  the  verdict  (h-  f or  a  vew 
trial.  Under  the  rule  announced  in  Sucker 
State  Drill  Ca  v.  Brock,  supra,  so^  under- 
taUnC  is  sulBdent. 

I  a0«e  with  the  majwity  members  that 
the  deceased  was  oigaged  in  biterstate  com- 
merce, and  that  the  case  fiUls  within  the  pro- 
visims  of  the  federal  Bmptoyers*  liaMU^ 
Act.  I  also  agree  that  the  verdict  in  this 
case  cannot  be  said  to  be  excessive  as  a  mat- 
ter of  law. 

I  do  not  agree,  however,  with  the  lutlma- 
tioD  in  the  principal  opinion  to  the  ^IWt  that 
United  States  Supreme  Oonrt  i^aced  an  er- 
roneous constructi<m  up(Hi  the  federal  Em- 
ployers' Inability  Act  when  it  ruled  in  Sea- 
board Air  Line  R.  Go.  v.  Horton,  283  U.  S. 
493.  84  Sup.  Gt  68S,  68  U  Ed.  1062.  L.  B.  A. 
1916G^  1,  Ann.  Cas.  191SB,  476,  and  Jac<^ 
T.  Southern  By.  Oo.,  241  U.  8.  228,  86  Sup. 
Ct.  688,  00  li.  Ed.  970,  that  the  deftnae  of 
assumi^Iott  of  risk  is  available  in  cases  aris- 
ing under  the  Bmplt^rs'  Liability  Act,  tx- 
cept  where  the  violation  by  the  carrier  ot  a 
statute  enacted  for  the  safety  of  employees 
contributed  to  Oie  Injury  or  death  of  the  &n- 
ployee.  The  pr<qN>sltl(m  whidi  has  caused 
me  the  greatest  difflenlty  Is  wltti  respect  to 
the  sufficiency  of  the  evidence  to  sustain  the 
findings  of  the  Jury  to  the  effect  that  the  de- 
fNidant  was  guilty  of  actionable  negligence; 
and  that  the  deceased  did  not  assume  the 
risk  of  the  Injury  whl<A  caused  his  death. 

Of  course,  negligence  and  assumption  of 
risk  are  ordinarily  questloDS  for  the  Jury, 
and  it  is  only  where  the  ertdwce  is  such 
that  reasmable  men  in  the  exercise  of  rea- 
son  and  Judgment  can  arrive  at  only  one  con- 
clxision  that  they  become  qnestionB  of  law. 
While  I  have  considerable  doubt  as  to  the 
sufficiency  of  the  evidence  to  support  the 
findings  of  the  Jury  upon  these  questions,  I 
am  not  prepared  to  say  tliat  ti»  Jurors,  the 
trial  Judge,  and  the  majori^  members  of 
this  court  are  in  error  In  reacliliif  ttw  oon- 
duslouB  which  they  did. 

j    smDZKlJjt  oencun 


Digitized  by  Google 


8.  IX) 


CRANMER  V.  HOWARD  <ll  tl.    (N*.  4730.) 

(Supreme  Court  of  Boath  DakoU.   Jan.  90, 

1922.) 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty ;  Franb  Anderaon,  Judge. 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  former  opinion,  see  18S  R  W.  124. 

Anuw  N.  Goodnuuit  of  Aberdeen,  and  8.  H. 
Gnnmer,  of  MbmeapoUi^  HIiul,  for  appel- 
tamt 

WiUlamaon,  Wililamatni  k  Smith,  of  Aber- 
deal,  tta  reefwndenta. 

PER  CCBIAM.  TtiU  matter  U  before  the 
court  upon  a  petition  for  r^earlng.  The 
opinion  ot  the  court  was  handed  down  on 
the  2d  day  of  June  laatr  and  la  publiabed  in 
183  N.  W.  at  page  124. 

In  her  appUcatioo  for  a  rehearing  and  as 
a  reason  why  a  rehearing  should  be  granted, 
appellant  contends  that  the  sheriiTB  deed 
Hhoi^'u  in  the  record  did  not  purport  to  con- 
vey all  of  lot  12  described  in  the  complaint, 
and  was  not  suflScient  evidence  on  which  to 
base  the  claim  that  plaintiff,  at  the  time 
of  the  trial  had  no  interest  in  said  lot  12.  It 
is  true  the  sheriff's  deed  mentioned  in  the 
record  as  "Exhibit  1"  and  also  as  "ExhlUt 
7"  In  describing  the  property  oonveyed  by 
the  deed  recites: 

'*Lots  7  and  8  In  block  IB,  wiginal  plat  of 
the  tity  of  Aberdeen,  Sooth  Dakota;  and  lots 
10.  11,  and  13,  in  block  76  of  Hagerty's  & 
Uoyd's  addition  to  the  dty  of  Aberdeen,  South 
Dakota,  except  the  south  SS  feet  thereoL" 

The  findings  of  fact  recite  that  the  plain- 
tiff waa  the  owner  of  lot  12,  block  75;  that 
the  First  National  Bank  of  Aberdeen  held 
a  mortgage  on  said  real  property,  which 
mortgage  was  thereafter  foreclosed  and  said 
ivoperty  eold  at  a  foredosore  sale,  and, 
said  property  net  having  been  redeemed  from 
each  sale,  the  then  sheriff  of  said  cowty 
Issued  and  delivered  to  eald  First  National 
Bank  a  sheriff's  deed  of  said  property,  where- 
by the  said  First  National  Bank  became 
the  owner  thereof,  and  all  right,  title,  and 
interest  of  the  plalntlfl  In  and  to  said  prop- 
erty was  divested,  and  she  had  no  interest 
in  the  proper^  at  the  time  of  the  trial; 
and  for  that  reason  no  Issue  was  left  to  be 
tried.  It  was  upon  tliis  finding  that  the 
decision  of  the  trial  conrt  and  oif  this  court 
was  based,  and  appellant  has  in  no  manner 
questl<»ied  the  sufficiency  of  the  evidence  to 
support  this  finding.  Neither  on  the  trial 
1»  the  circuit  court  nor  on  the  hearing  lo 
this  court  did  ai^lant  datin  that  she  was 
still  the  own(^  of  the  south  35  feet  of  lot 
12.  In  her  bxlet  in  this  court  appellant 
says: 
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"But  even  if  this  evidence  was  competent  to 
establish  the  fact  that  plaintiff  parted  with  her 
title  on  the  date  of  this  instrument,  De- 
cember 28, 1917,  the  paper  was  inadmissible  for 
the  reason  that  issne  was  Joined  in  this  action 
in  September.  1914.  *  •  «  But  what  If 
plaiatUf  did  dispose  of  her  title  to  the  property 
during  the  pendency  of  the  action?  That  would 
have  no  effect  on  the  action." 

Nothing  to  Indicate  that  she  was  claim- 
ing that  the  title  to  the  eonfh  85  f6et  of  lot 
12  was  In  any  viae  different  from  the  other 
part  of  that  lot  So  tar  as  any  question  rais- 
ed by  appellant  is  concerned  she  may,  long 
prior  to  the  giving  of  the  mortgage,  have 
dlsiwsed  of  the  sfruth  85  feet  of  lot  12  to 
other  parties.  Therefore  It  is  the  view  of 
the  court  that  the  question  relative  to  the 
title  to  the  south  35  feet  of  lot  12  presented 
by  the  petition  for  rehearing  was  not  pre- 
sented by  the  record  on  appeal  to  this  court, 
and  a  rehearing  Is  denied. 

WHITING,  J.  I  am  convinced  that  the 
court  erred  in  Its  former  opinion,-  and  still 
adhere  to  the  views  expressed  to  my  dis- 
senting opinion.  But  appellant  has  given  no 
reason  why  a  rehearing  should  be  granted. 


HAUERT  V.  KAUFMAN  el  al.    (N*.  4993.) 

(Supreme  Oonrt  ef  South  Dakota.  Jan. 

1982.) 

Veador  and  purchaser  <^5&— Coveaaata  te 
pay  aad  oonvey  held  dei)eBdeat. 

In  a  land  sale  contract,  covenants,  on  the 
one  aide,  to  pay,  and,  on  the  other,  to  convey, 
hM  pendant,  ao  that  12  seller  never  ten- 
dered deed  buyer  was  sever  In  default;  and 
snob  depoideucy  of  covenants  was  not  affected 
by  a  provision  making  time  the  essence  of  the 
contract,  the  only  effect  of  such  a  provision 
being  to  place  the  burden  upon  the  parties  of 
complying  with  their  respective  covenants 
promptly  upon  the  data  fixed. 

Appeal  from  Circuit  Court,  Anroxa  Coun- 
ty; Frank  B.  Smith,  Judge. 

Action  to  quiet  title  by  Louis  H.  Hauert 
against  Henry  Kaufman  and  M.  J.  Rardin. 
Judgment  for  plaintiff,  and  last-named  de- 
fendant appeals.  Remanded,  with  directions. 

Roscoe  Satterlee,  of  Mitchell,  for  appelant. 
Spangler  ft  Wire^  of  HltcheU.  for  respond- 
ent 

WHITINQ,  J.  Plaintiff,  the  owner  of  a 
certain  tract  of  real  estate,  entered  into  a 
contract  wltii  defendant  Kanfmau  whereby. 
In  consideration  .of  (1,000  paid,  the  future 
payment  ot  $5,000  and  the  giving  of  a  note 
and  mortgage  for  the  balance  of  considera- 
tion, he  covenanted  and  agreed  to  convey 


^s»Fer  etlMT  cam  ms  sasM  topte  sad  KBY-NUHBBR  la  all  K«x-NiUBb«red  Dltwts  aad  Indssss 


Digitized  by 


Google 


666 


186  NORTHWESTBBN  BBPOBTBB 


OS.I>. 


said  land  to  Kaufmim.  Kaafman  assigned 
said  contract  to  tbe  defendant  Rardln.  Sub- 
sequent to  the  date  named  In  said  contract 
for  the  payment  of  the  $5,000  and  giving  of 
note  and  mortgage,  plaintiff  brought  this 
action  seeking  to  quiet  title  to  the  land,  al- 
leging ownership  in  himself,  claim  of  title 
by  the  defendants  under  said  contract,  and 
that  whatever  rights' defendants  bad  had 
under  such  contract  had  been  forfeited  and 
terminated  by  their  failure  to  comply  with 
the  terms  thereof.  Defendant  Rardln  an- 
swered, denj'lng  that  he  was  In  default,  and, 
as  a  counterclaim,  setting  forth  the  contract; 
alleging  that  he  had  always  been  ready,  able, 
and  willing  to  comply  with  the  terms  there- 
of; setting  forth  facts  which  he  alleged  had 
prevented  and  excused  his  compliance  there- 
with; and  tendering  performance.  In  Ma 
prayer  for  relief  he  asbed  for  speclflc  per- 
formance of  the  contract  To  this  answer  a 
reply  was  Interposed.  When  the  cause  was 
called  for  trial,  defendant  aslced,  and  was 
allowed  to  amend  his  answer  by  withdraw- 
ing his  tender  of  performance,  and  by  chang- 
ing his  prayer  for  relief  to  one  demanding 
judgment  for  the  $1,000  that  had  been  paid 
on  the  contract  This  amendment  was  al- 
lowed; and  plaintiff  interposed  a  demurrer. 
The  demurrer  was  sustained;  and  defendant 
announced  that  be  would  stand  upon  his 
pleading.  Kaufman  was  in  default  Later 
on,  and  In  the  absence  of  Hardin's  couns^, 
tbe  court  received  evidence  in  support  of  the 
complaint,  and  entered  findings,  conclusions, 
and  judgment  Rardln  appeals  from  the 
Judgment 

There  would  seem  to  be  some  confusion, 
on  the  face  of  the  record,  as  to  the  scope  of 
the  demurrer  interposed.  The  demurrer 
Itself  purported  to  question  the  sufficiency 
of  the  answer  both  as  a  plea  in  defense  and 
B8  a  counterclaim;  and  the  original  Judg* 
ment  recites  "and  having  sustained  plain- 
tifTs  objections  to  the  answer  and  counter- 
claim." The  real  question  prestoted  by  the 
donurrer  was  whether  the  covenants,  upon 
the  one  side,  to  pay,  and,  upon  the  other, 
to  convey,  were  dependent  or  independent 
If  they  were  dependent  then,  under  the  facts 
pleaded  In  the  answer,  respondent  had  no 
power  to  declare  appellant's  rights  under  the 
contract  forfeited;  and  appellant  was  en- 
titled to  the  relief  originally  prayed  for — 
spedflc  performance.  But,  If  respondent 
wrongfully  sought  to  terminate  the  contract, 
certainly  an>ellant  had  the  right  to  elect 
to  treat  the  same  as  mutually  abandoned  and 
to  recover  the  $1^000.  There  would  thus  be 
presented  a  sltuatimi  analogous  to  that  in 
Gleary  t.  Folger.  &i  Oal.  816,  24  Pac.  280, 
18  Am.  St.  Rep.  187,  wherein  the  court  said : ; 

"As  both  parties  have  failed  to  comply  with 
their  part  of  the  agreement,  and,  as  we  have  | 
seen,  time  being  of  the  essence  of  the  contract  I 


tbe  contract  is  at  an  end,  the  $900  remain  In 
the  hands  of  the  defendant  t  plaintiff  in  present 
case]  aa  money  bad  and  received  from  the 
plaintiff  [defendant  In  this  case],  sabject  to  be 
recovered  by  the  plaintiff  [defendant  In  this 
case]." 

Were  the' covenants  dependent?  The  con- 
tract was  identical,  except  as  hereinafter 
noted,  with  that  construed  by  this  court  in 
Ink  v.  Rohrig,  23  S.  D.  648,  122  N.  W.  594. 
We  held  the  covenants  therein  deiiendent 
But  respondent  urges  that  because  this  con- 
tract contained  a  provision  whereby  It  "was 
mutually  agreed  that  time  is  an  essential 
element  In  this  contract"  the  decision  In 
that  case  is  inapplicable  to  this  contract 
Tbe  only  effect  of  such  covenant  was  to  place 
the  burden  upon  each  party  of  complying 
with  his  covenants  promptly  upon  thf^  date 
fixed  (Weltzel  t.  Leyson,  23  S.  D.  367.  121 
N.  W.  868) ;  the  dependency  of  their  respec- 
tive covenants  was  not  affected  by  the  provi- 
sion making  time  tbe  essence  of  the  con- 
tract It  follows  that  lfi  AS  alleged  by  ap- 
pellant, respondent  did  not  tender  the  deed, 
appellant  was  never  in  default  and  that 
when  respondent  wrongfully  sought  to  treat 
the  contract  as  terminated,  appellant  had  the 
right  to  treat  such'  contract  as  wrongfully 
rescinded  by  respondent  and  to  demand  re- 
payment of  all  moneys  that  he  bad  paid 
under  same. 

Tbe  cause  is  remanded,  with  directions  to 
the  lower  court  to  try  out  tbe  issues  raised 
by  the  counterclaim,  and,  If  such  issues  are 
found  in  favor  of  appellant,  to  modify  Its 
judgment  by  adding  thereto  a  money  Judg- 
ment in  favor  of  appellant 

Costs  shall  be  taxed  In  f^vor  of  appellant 


PetHloB  of  MORRISON.  (Nfe.  43S9.) 

(Supreme  Court  of  South  Daksto.  Jaa.  SO, 

1022.) 

1,  Attorney  and  dient  «=»&-ApplJcant  for  od- 
nlssioa  to  bar  presumeil  morally  fitted. 

When  an  applicant  seeks  admission  to  the 
bar,  and  the  court  or  other  examining  body  is 
called  upon  to  determine  his  moral  fitness,  he 
is  entitled  to  tEe  benefit  of  tbe  presumption 
that  be  is  morally  fitted,  and  but  little  evi- 
dence is  required  in  support  thereof. 

2.  Attora^  and  elleat  «=s>38— Mora  than  triv- 
ial abuses  of  confldenoe  necessary  for  dis- 
barment. 

When,  after  a  person  has  been  admitted  to 
the  bar,  it  is  charged  that  he  is  unfit  to  con- 
tinue to  eiercise  the  power  vested  in  him  as 
an  attorney,  the  court  should  not  deprive  him 
of  the  right  to  practice  except  upon  clear  proof 
of  more  than  brivlal  abuses  of  the  confidenes 
reposed  In  him. 
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3.  Atteniay  ud  dint  «»6l-^lsbBrrad  at- 
toraey  MaktBg  reinttatemaitt  hu  burd^R  of 
pro«f. 

When  after  a  full  trial  «n  attonier  atands 
couricted  of  koA  wroi^^ofaic  aa  demonBtrates 
his  nnfitneBS  to  act  aa  an  attoniey,  and  Ua 
licenea  is  revoked,  on  petition  for  teinatate- 
ueat  the  borden  Is  upon  him  to  eBtablieh  dther 
tiiat  the  conrt  erred  in  ita  diabarment  or  that 
he  has  bectnne  a  fit  person  to  enj<v  the  tmat 
forfeited. 

4.  Attoraey  and  olleat  «=>6l^n  petHldn  for 
rarnstatenant  iif  dlebarred  nttonay,  eonrt 
nut  seek  Inferaatlon  as  fo  iwtltlenar's  nor. 
•I  Mnis  thraagh  aveiy  legKlMata  dicMer. 

Where  a  diabarred  attorney  petitions  for 
rdnatatement.  it  is  the  dntr  of  the  court  to 
aeek,  not  merely  through  hearings  in  court,  bat 
throngh  every  legitimate  channel  open  to  it, 
snch  information  aa  it  may  obtain  touching 
np<m  the  then  moral  fitness  of  the  petitioner 
to  be  admitted  to  practice. 

B.  Attorney  and  client  4s>6l— Disbarred  attor- 
ney potltlomlng  for  rehstatement  held  not 
to  sntala  bardM  of  showing  nonS  fitness. 
Upon  a  petition  by  a  disbarred  attorney  for 
reinstatement,   evidence   held  Insafficient  to 
show  petitioner  entitled  to  relnatatement 

Petition  t>y  Patrick  0.  Morrison  to  be  re- 
Instated  as  an  attorn^  at  law.  Petition 
denied. 

Stephens  ft  H<iNamee  and  Martens  ft 
«oldamltb,  aU  ot  Pierre,  for  pettUoaer. 

WHITIKO,  J.  The  license  to  practice  law 
whldi  had  theretoftm  been  Issued  to  Patrick 
O.  Morrison  was  canceled  In  July.  1920.  Oar 
opinion  In  tbe  disbarment  proceeding  will 
be  found  reported  in  Re  Mwrlson,  43  S.  D. 
186,  ITS  N.  W.  7S2.  Mr.  Morrison  has  filed 
a  petition  seelElng  to  be  rdnstated  as  a  mem- 
ber  of  tbe  bar  of  this  state. 

(1-4]  When  an  api^lcant  se^s  admlsston 
to  the  bar,  and  the  court  or  other  examining 
body  is  called  upon  to  determine  his  moral 
fitness  for  the  high  p<nltlon  to  which  he 
aspires,  he  Is  entitled  to  the  benefit  ot  tbe 
presumption  that  he  is  morally  fitted  for 
such  position;  and  but  little  evidence  is  re- 
paired in  support  of  such  presumption. 
When,  after  having  been  so  admitted,  It  is 
charged  ttiat  he  Is  unfit  to  continue  to  ex- 
orcise the  power  vested  In  him  as  an  attor- 
ney, the  court  should  guard  bis  every  rig^t 
and  see  to  It  that  he  be  not  deprived  of  an 
<VPortiuiity  to  follow  his  diosen  profession 
—In  preparation  for  which  he  may  have  given 
years  of  effort — except  upon  clear  proof  of 
more  tban  trivial  abuses  of  the  fmnfldence 
that  has  been  reposed  in  him.  But  when, 
after  full  and  fair  trial,  be  stands  convicted 
of  such  wrongdoing  as  demonstrates  his  tm- 
fitness  to  act  as  an  officer  in  courts  of  Jus- 
tice, and  his  license  as  such  has  been  re- 
voked, it  he  petitions  for  reinstatement,  the 


burden  is  upon  blm  to  establish  by  satisfac- 
tory evidence,  either  that  the  court  erred  in 
its  judgment  of  disbarment,  or  that  he  has 
undergone  su<^  moral  change  as  to  render 
blm  a  fit  person  to  enjoy  the  trust  and  confl- 
dence  once  forfeited.  A  court  should  be  slow 
to  disbar,  but  it  should  b&  even  slower  to 
reinstate;  it  should  endeavor  to  make  cer- 
tain that  it  does  not  again  put  into  the 
hands  of  an  unworthy  petitioner  tiiat  almost 
unlimited  opportunity  to  inflict  wrongs  upon 
society  possessed  by  a  practicing  lawyer.  It 
therefore  becomes  the  duty  of  the  court,  up- 
on a  petition  for  reinstatement  of  one  who 
has  been  disbarred,  to  seek,  not  merely 
through  hearings  In  court,  but  through  every 
Intimate  channel  opea  to  it,  sucli  informa- 
tion as  it  may  obtain  toocblng  upon  tbe  then 
moral  fitness  of  the  petitioner  to  be  admit- 
ted to  practice  bis  chosen  profeaslou.  Such 
an  investigation  we  bave  endeavored  to  make 
in  the  present  case. 

Petitioner  sought  admission  to  the  bar 
this  state  in  the  spring  of  1910.  He  was 
examined  early  in  April,  and  received  mark- 
ings entitling  him  to  admission;  but,  before 
a  certificate  was  issued,  our  attention  was 
called  to  the  fiict  that  he  stood  charged  In 
a  federal  court  with  subornation  of  perjury. 
It  appears  that,  uPon  a  trial  of  such  <diarge, 
the  Jury  disagreed  and  the  charge  was  there- 
after dismissed.  Of  this  fact  we  w«ra  advised 
in  May.  Because  of  tbe  above  and  other 
matters  called  to  oar  attentliai,  we  were  led 
to  delay  Issi^ng  a  certificate  to  petiticmer; 
and  it  was  not  until  December,  1910,  that 
we  did  issue  same.  Soon  after  bis  admission 
to  practice  law,  rumors  of  unpntfeedonal 
oondnct  on  tho  part  of  petitionw  commenced 
to  reach  the  members  ot  this  court;  these 
rumors  grew  more  freQoait  as  time  passed 
until  it  was  no  surprise  when,  In  March, 
1918,  charges  were  filed  and  his  disbarment 
sought.  Petitioner,  both  in  his  petition  for 
reinstatement  and  when  he  appeared  before 
this  court  upon  same,  conceded  the  correct- 
ness of  the  court's  findings  and  the  jbstness 
of  its  order  In  the  disbarment  proceedings. 
Since  sucb  proceedings,  much  Information  has 
reached  us  bearing  upon  unprofessional  con- 
duct of  petitioner  other  than  that  presented 
in  the  charges  that  wo-e  filed.  Petitioner 
himself  says  that,  because  of  the  exigencies 
which  confronted  him  In  early  life,  he  "had 
t)ecome  combative  and  determlnftd,  and  that  in 
his  intense  desire  to  succeed  [vofessl(mally 
and  financially,  for  the  sake  of  his  family  and 
himself,  he  entered  into  the  competition  and 
strife  of  bia  profession  to  such  an  extent 
that  he  lost  sight  of  those  ethical  rules  and 
standards  wMch  be  should  have  heeded." 
During  the  investigation  since  the  filing  of 
the  petition  for  reinstatement,  we  have  been 
reliably  advised  ttiat,  before  bis  admission 
to  practice  by  this  court,  petitioner  had  ap- 
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peared  In  the  federal  court  for  persons 
charged  with  illegal  sales  of  liquor;  that  it 
was  In  cotmection  with  sach  a  case  that  the 
<4iarge  against  him,  above  referred  to,  arose ; 
and  that  such  charge  was  finally  dismissed, 
wltbont  a  second  trial,  because  of  the  fact 
that  petitioner  was  a  young  man,  and  be- 
cause of  assurances  that  petitioner  would  so 
conduct  himself  in  the  future  as  to  prove 
himself  worthy  of  leniency.  From  all  the 
Information  received,  we  nre  convinced  that, 
while  petitioDer  is  a  man  of  more'  than  or- 
dinary aliility,  one  who,  within  a  short  time 
after  his  admission  to  practice  law,  fottgfht 
—and  we  nse  this  term  advisedly— his  way, 
not  only  to  a  prominent  place  In  his  pro- 
fession, but  to  leadership  in  political  and 
business  activities  In  the  community  where 
he  lived — yet  that,  la  every  walk  of  life,  he 
had  acted  upon  the  theory  that  might  makes 
Tight,  and  tiiat  the  end  be  Bought  Justified 
whatever  means  were  necessary  for  Its  ae- 
compliahment  We  make  the  above  state- 
ment only  atta  a  most  careful  consident- 
tl<m  of  all  matters  that  have  come  to  our  at- 
tention both  upon  and  after  tbe  disbarment 
proceedings.  ^Hiat  bis  errors  were,  at  first, 
Ififrgdy  due  to  the  ardor  at  youth  Is  nndonbt- 
edly  true ;  perhaps  If  he  had  been  associated 
with  some  older  person  to  whom  be  could,  if 
he  woald,  have  gone  for  advice,  his  whole 
after  life  mi^t  have  been  different 

Petlti0nw  ctnne^into  conrt  and  most  bom* 
bly  states  In  his  petition : 

"Tour  petitioner  realizes  fully  that  be  is  of 
an  i«e  at  which  it  would  be  possible  for  him  to 
engage  In  other  ptirsuita,  which  mfght  be  more 
bicrtttive  than  the  practiiM  of  law,  tat  submits 
to  yonr  honon  that  his  consciousness  sf  wmng> 
doing,  his  hnmUiatioD  and  .safferlng  ere  his 
sole  and  only  motives  in  makkg  this  application 
for  restoration,  to  the  end  that  he  may  mido 
that  which  he  has  done  in  the  past  and  may 
follow  out  with  self-respect  that  profession 
which  was  chosen  by  him  in  youth  as  the  high- 
est profession,  and  which  he  thereafter  throngh 
his  error  and  wrangdolng  broagfat  into  disre- 
pute, and  in  the  belief  l^at  your  honors  may 
feel  thst  in  his  present  spirit  he  is  entitied  to 
such  forgiveness  as  will  ei^able  him  to  start 
anew,  yopr  petitioner  respectfully  ^sk8  your 
honors  for  such  order  as  may  grant  that  op- 
portunity." 

[6]  This  court  has  nothing  to  forgive  ex- 
cept the  breach  of  its  confidence;  this  we 
deeply  regret,  but  hold  no  other  feeling  ex- 
cept one  of  sorrow  because  of  petitioner's 
misdoings.  We  would  gladly  restore  to  pe- 
titioner the  authority  he  seeks  If  we  were 
satisfied  that  he  had  undergone  such  a 
change  of  mind  and  heart  as  to  entitle  him 
to  a  renewal  of  our  trust;  but  we  think  the 
following  words  of  the  court  in  Matter  of 
Palmer,  9  Ohio  Clr.  Ct  R.  66,  peculiarly  ap- 
plicable to  tbe  situation  now  confronting  us : 

**Looklng  at  the  Ufe  and  conduct  of  the 
torney  prior  ts  the  ^barment,  and  the  ressotts 


for  the  disbarment,  have  his  life  and  conduct 
since  that  time  been  such  as  to  satisfy  tbe 
court  that  if  restored  to  the  bar  he  will  be  np- 
right,  honorable,  and  honest  in  all  his  dealings? 
Will  his  restoration  to  tbe  bar  be  compatible 
with  a  proper  respect  of  tbe  court  for  itself 
and  with  tbe  dignity  of  the  profeBsionT" 

Certainly  petitioner  cannot  expect  us  to 
feel  warranted  in  acting  upon  bis  mere 
promises  as  to  tbe  future  without  some  otb- 
m  iwoof  that  a  change  has  really  tak« 
place— e]q)erienoe  has  taught  us  the  UiOj  of 
so  doing. 

He  has  presented  to  us  some  60  lettears 
from  members  of  tbe  bar  of  this  state,  let- 
ters bearing  upon  tb^  face  evidence  diat  tin 
majority  at  least  were  written  at  tbe  solid- 
taUon  of  petttlouer.  Among  the  writers 
tbweof  are  to  be  found,  notonlymany  of  tiie 
most  prominent  practicing  attorneys  of  tbe 
state— including  several  ex-Judges— but  also 
several  of  the  present  drcnit  Judges  of  tbe 
state.  These  men,  like  ourselves,  are  oSIcers 
of  the  courts  of  this  state,  and,  as  such,  have 
taken  tbe  oaths  prescribed  by  statute.  Tb^ 
are  men  who  are  deserving  of  and  have  thp 
full  confidence  of  this  court  We  know  that 
when  writing  such  letters,  tiiey  realised 
their  iwtftions  as  sncta  officers,  and  that  we 
should  and  would  give  tbe  same  weight  to 
any  Information  contained  in  Qielr  letters 
as  we  would  give  to  same  if  it  bad  come 
from  their  lips  wblle  under  oatli  upon  tbe 
witness  stand.  We  have  read  these  letters 
carefully  in  order  to  find  therein  anything 
that  ml^t  tluow  Ugbt  upon  the  question  we 
are  now  called  upon  to  detomlne— tbe  pres- 
ent fitness  of  petitioner  to  ^actlce  law  in 
tbe  eonrts  of  this  stata 

Several  state  that  tbey  always  found  pe- 
titions profeaslonftl  In  their  deftUngn  wlUi 
blm— a  Act  of  little  Importance  when  con- 
sidered In  tbe  TXgbt  of  tbe-ftidlngs  of  this 
court  and  oonfassionB  ct  petitioner.  Some 
mention  petitioner's  exceptional  gifts,  9nd 
nrse  same  as  Jostling  reinstatement  ap- 
parently forgetting  that  the  greater  Ow 
mental  gifts,  tbe  greater  the  power. fw  evil. 
Several  merely  express  a  wtsb  that  petition- 
er might  be  reinstated  and  confidence  In  bis 
future  conduct  Some  base  such  confidence 
upon  petitioner's  penitent  frame  of  mind  and 
Iiumlliation  consequent  upon  his  past  errors 
and  mistakes-  Some  urge  that  he  ahould  be 
reinstated  simply  because,  as  one  writes: 

"When  an  attorney  has  overstepped  the  lines 
and  has  been  called  to  account  by  the  court  and 
he  evidences  a  desire  to  be  reinstated  and  a 
wiUiogness  to  abide  by  tii«  rules  et  conduct 
which  should  govern  attorneys  be  should  be 
given  the  opportunity." 

Some  twenty  or  more  think  petitioner  has 
suffered  sutaci^l  punishment — apparently 
foi^ttlng  that  disbarment  Is  not  Imposed 
as  a  punishment,  but  as  a  necessary  means  of 
protacttoB  to  nodety,  and  tbat,  u  long  as 
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aodety  mty  need  protection,  thto  court  baa 
no  right  to  deny  such  protection  m«"ely  be- 
cause an  Individual  may  suffer  frcnn  not  be- 
ing allowed  to  hold  the  power  to  Injure  so- 
ciety. Many  nrge  that  the  punUhment  ho 
has  suffered  will  deter  him  from  future 
wrongdoing,  forgetting  that  it  is  not  fear  as 
to  the  consequences  of  wrongdoing  that  quail- 
flea  one  for  admission  to  the  bar,  but  rather 
an  innate  desire  and  intent  to  follow  the 
right  course.  But  one  has  stated  anything 
that  bears  upon  the  qnestion  before  us.  This 
writer,  a  fellow  townsman  of  petitioner, 
says,  **He  is  maUi^  an  honest  oideaTor  to 
proTo  himself  worthy  of  the  future  indul- 
gence of  the  cx>urt;"  but  this  one  fails  to 
state  any  fact  in  proof  of  tbe  above,  proof 
at  which  would  certainly  t»1ng  reinstate* 
meiit 

We  have  no  crittdsm  of  the  spirit  of  con- 
donation that  pervades  these  letters.  The 
writers  are  willing  to  condone  that  which 
preceded  the  Judgment  of  disbarment;  but 
they  have  given  to  us  nothing  upon  which 
we  can  act,  and  this  clearly  because  few 
of  them  are  In  a  position  to  know  any  ma- 
terial bets.  Most  of  them  knew  petitioner 
merely  as  a  member  of  th^r  profession; 
tbey  know  nothing  of  his  real  Ufa  and  con- 
duct since.  His  conduct  while  a  member  of 
the  bar  has  been  Judged  and  found  wanting; 
what  the  court  desires  to  know  is.  What 
has  been  his  life  since  that  judgment?  Only 
those  in  whose  midst  be  lives  can  answer 
this;  but  laymen  can  answer  as  well  as  at- 
torneys. We  feel  certain  that  every  writer 
of  these  letters  will  agree  with  the  following, 
which  we  quote  from  the  letter  of  one,  now 
gone  from  our  state,  who,  because  of  the 
qualities  of  his  heart  and  mind,  la  loved 
and  respected  by  every  one  whom  prlvU^ 
It  has  been  to  know  him : 

**Bo  far  as  dlsbirment  Is  for  the  pmtsetlon  of 

the  pubUci  the  scales  should  be  evenly  held; 
but  so  far  as  It  Is  (or  the  good  nane  of  tiia  pro- 
fession, it  is,  to  a  certain  extent,  an  end  selfish 
to  us  as  lawyers*  and  condoDation  fs,  I  think, 
preferaUe  to  condemnation." 

As  tn embers  of  the  court,  we  must  sup- 
press the  spirit  of  condonation  which  other- 
wise would  influence  our  action;  we  must 
bold  the  scales  of  Justice  evenly. 

Is  there  any  jaoot  that,  since  his  disbar- 
ment, i)etitioner  has  been  making  an  honest 
endeavor  to  show  himself  worthy  of  renewed 
confidence?  Proof  of  all-round  good  citizen- 
ship— of  a  desire  to  do  right  toward  his 
fellows  and  his  full  duty  to  his  country — 
would  certainly  show  petitioner  to  be  enti- 
tled to  such  confidence. 

While  disbarment  proceedings  were  Inltla- 
ated  in  March,  1918,  hearing  thereon  was 
not  bad  until  after  the  World  War  closed, 
and  this  because  of  the  fact  that  petitioner 
entered  miUtar;^  service  soon  after  the  time 
when  tba  formal  complaint  was  served  In 


such  proceedings;  The  war  records  show  that 
petitioner,  tiien  a  sln^e  man.  in  December, 
1917,  fdalmed  the  right  to  defored  dasslfl- 
catlm  because  of  dependency  upm  him  of 
his  mother,  a  brother,  and  a  slater.  In  sup* 
port  of  such  claim,  he  represented  that  his 
Income  from  property  owned  by  him  was 
200  ujHm  whlcli  he  paid  $270  taxes  other 
than  income  taxes.  His  claim  was  sustained 
by  the  local  board  on  January  2,  1918.  In- 
vestigatioii  was  ordered  by  the  adjutant  gen- 
^1,  whose  report  showed  total  income  from 
proiKrty  |1,9C0  and  deductions  therefrom 
for  interest,  taxes,  repairs,  etc.,  snffldmt  to 
leave  net  income  of  $605,  the  apparent 
amount  that  would  be  left  tor  the  supp(Hrt 
of  his  depmdents  if  he  should  be  compelled 
to  go  Into  seryloe.  Appeal  was  taken  May 
25,  1918 ;  and  the  action  of  the  local  board 
was  reversed  and  petitioner  ordered  Into 
service^  the  district  board  finding: 

**BeglBtrant  has  father,  the  mother  baa  hus- 
band, and  children  a  father  who  is  not  shown 
to  be  nnable  to  support  his  famUy  If  be  desires 
to  do  so.  Begfstrsnt,  record  shows,  voluntarily 
contributes  to  sapport  of  some  of  his  temily. 
bat  his  income  is  shown  to  be  saflldent  to  sup- 
port aU^ed  dependents  if  registrant  is  called 
for  aerrlec.** 

While  it  la  doubtful  whethw  petitioner's 
father  was  physically  able  to  support  hUr 
wife  and  children,  it  la  clear  that  petitioner's 
Income  from  his  property  was  ample  foi' 
their  support — It  appearing  that  the  state- 
ment of  petitioner  and  the  r^rt  of  the  par- 
ty who  made  examination  for  the  adjutant 
general  omitted  all  consideration  of  the  of- 
fices then  occupied  by  him,  wbitb  were  in 
bis  own  building,  and  which  brought  in  a 
rental  of  9160  per  month  during  petitioner's 
absence  in  service.  It  is  perfectly  dear  that, 
when  petitioner  sought  -to  escape  Ida  duty  to 
his  country,  be  knew  that  the  claims  upon 
which  he  sought  to  escape  were  false — that 
the  income  from  his  property  would  be  am- 
ple to  keep  his  d^tendoits  hi  couftirt  dur- 
ing his  absence. 

Petitioner  states  that  he  baa  righted  the 
flnandal  wrongs  Inflicted  by  his  wrongdo- 
ings; but,  so  far  as  we  have  beeo  advised, 
he  has  only  done  so  when  be  found  it  nec- 
essary. He  has  not  called  to  our  attention 
one  single  act  that  tends  to  prove  thht,  be- 
cause of  a  realization  of  and  'regret  for  a 
wrong  done  one  of  his  fellowe,  he  has,  of  his 
own  volition,  acknowledged  hia  wrong  and 
made  amends  therefor. 

We  sincerely  trust  that  petitioner  will  so 
live  that,  within  a  abort  time,  his  fellow 
dtizens  of  Mobrldge,  without  regard  to  pro- 
fession or  business,  will  be  able  to  come  Into 
this  court  and  satisfy  us  of  the  worthiness 
of  petitioner.  We  will  gladly  welcome  the 
day  when  proof  is  furnished  us  showing 
that  petitioner  has  so  changed  his  views  of 
big  antiea  aa  a  member  of  sodeQr  as  to  aa- 
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sure  us  of  his  worthiness  to  be  received  again 
as  an  officer  of  the  courts  of  oar  state;  we 
shall  be  most  happy  to  grant  him  that  cer- 
tificate npoQ  which  those  seeking  legal  as- 
sistance have  a  right  to  rely  confident  that 
It  is  possessed  by  one  worthy  ttiereof. 
The  petition  is  denied. 


PRESHO  STATE  BANK  V.  NORTHWEST- 
ERN MILLING  CO.    (No.  4945.) 

(BaproiM  Court  of  South  Dakota;    Jan,  80, 

1922.) 

Courts  $=382— Roles  for  trtal  courts  oausot  bo 
waived  by  parties  evea  with  the  oearfs  oei- 
tent. 

Rules  for  trial  courts  promulKated  under 
express  direction  of  Le^slatnre  are  mandatory 
and  cannot  be  waived  by  party  under  Bev.  Code 
1919,  Si  46,  47,  eren  with  the  consent  of  the 
court. 

Appeal  from  Glrcalt  Court,  Lyman  Coun- 
ty ;  Wm.  WUUamson,  Jr.,  Judge. 

On  petition  for  r^earing.  Petition  denied. 
For  former  opinion,  see  186  N.  W.  8T0. 

.  Bartlne  ft  Bartln^  of  Oaooma*  and  Frank 
G.  Wedentb,  oC  Predio,  for  ftiq;>^llant 

Brown  it  BrowOt  «f  Chamberlidn,  and  F. 
B,  Mullen,  of  Preeho,  for  respondent 

PBBr  CURIAM.  Respondent,  crltidxlng 
the  opinion  of  this  court  reported  in  Presho 
State  Bank  v.  Northvestem  MUUng  Co.,  185 
N.  W.  870,  Evays  for  a  rehearing.  We  refer 
to  such  opinion  for  an  nnderstanding  of  the 
qnestion  passed  upon.  Respondent,  basing 
its-  argnmait  upon  two  statntee  of  this 
Btate~B.  0. 1910,  I  47,  **AcqQlescence  in  er- 
nw  takes  away  the  rl^t  of  objecting  to  11;" 
and  B.  0. 1019,  |  46,  "He  who  oonsenta  to  an 
act  la  not  wronged  by  it" — most  strenuonsly 
contends  that  sodi  sections  are  omtn^Iing 
in  this  case,  and  that  this  court  erred  in  re- 
Terslng  the  trial  court  because  of  Its  failure 
to  comply  with  the  roles  for  trial  courts  of 
record.  Beq>ondent  also  eipreseae  some 
donbt  as  to  whethw  the  fllea  and  records  in 
the  case  disclose  that  the  roles  were  disre- 
garded bj  the  trial  conrt 

That  tbwe  may  be  no  question  as  to  the 
position  of  ttilB  court  herein,  we  announce 
that  Uie  rules  In  questi(m,  promulgated  under 
exinress  directlcn  of  the  L^islature,  bare  all 
Oie  force  <tf  mandatory  statutes,  and  that 
attorneys;  evoa  with  tbe  cooBeat  of  a  trial 
court,  have  no  power  whatsoevo'  to  waive 
same.  To  bold  otherwise  would  practically 
nullify  such  rules  where  the  trial  courts 
might  desire  th^  obserrathm  to  be  waived. 
One  can  readily  eee  the  embarrassing  position 
In  wUch  It  would  place  an  attwney  it  in 


f^^Kwition  to  the  known  wishes  of  the  trial 
judge,  he  should  feel  required  to  insist  upon 
the  observance  of  such  rules.  We  cannot  ap- 
prove snything  that  would  inevitably  lead 
to  the  consequences  so  clearly  apparoit. 

We  assume  that  it  was  tbe  Junior  member 
of  the  firm  of  counsel  representing  respond- 
ent wbo  prepared  tbe  petition  for  rehearing, 
as  we  feel  certain  that  tbe  senior  member  of 
such  firm  must  be  in  ignorance  of  at  least 
that  part  of  its  contents  which  expresses 
doubt  as  to  whether  the  rules  in  question 
were  disregarded  upon  the  trial  of  this  ac- 
tion. Senior  counsel  argued  this  cause  be> 
fore  this  court  and  opoily  annoimced  ttiat 
such  rules  were  entirely  disregarded  upon 
such  trlaL  In  the  light  of  such  admission, 
counsel  are  not  now  in  a  position  to  suggest 
tbe  contrary,  especially  when  tfie  printed 
record  before  us  fairly  advised  lis  of  the 
truthfulness  of  such  admission. 

The  rehearing  is  denied. 


PFEIFFER  et  al.  v.  SHORT  et  aL* 
(No.  4898.) 

(Supreme  Court  of  Sonth  Dakota.  Tan.  80^ 

1922.) 

Vendor  aad  perchasar  «s>2l4(6)— Aislgnes  of 
contraet  to  purchase  land  held  ohargnt  wttb 
knowledge  of  assignor's  fraudulent  represen- 
tation. 

Where  as^gnment  of  a  contract  for  tbe 
purcliase  of  land  recited  that  a  certain  pay- 
ment, a  receipt  for  which  was  delivered  to  as- 
signee by  ass^or,  was  to  be  made  at  a  fatnre 
date,  and  the  assignee  did  not  ask  any  explana- 
tion, assignee  was  diarged  with  notiee  of 
assignor's  fraudulent  misrepreeentatitm  indius 
ittg  the  execution  of  the  receipt 

Oatsst  P.  J.,  and  Andersoi^  J^  dissenting. 

Appeal  from  Circuit  Court,  Codington 

County ;  W.  N.  Skinner,  Judg& 

Action  by  John  C  Pfelfler  and  anoth»^ 
against  Ed  Short  and  B.  O.  Rime.  Judg- 
ment for  plaintUXs,  and  d^endant  Rime  ap- 
peals. Affirmed. 

Robertson  &  C!load,  of  Dell  Baplds,  for 
appellant 

Loucks;  Hasdie  ft  Fol^,  ct  WatertowUr 
for  respondents. 

WHITING,  X  In  December,  lOlSt  plain- 
tiflTs  entered  into  a  written  agreement  with 
defendant  Short  to  8^  and  omv^  to  him 
S87.5C  acres  of  land  In  Codington  county  tor 
the  aggregate  price  of  $21,690,  of  which 
11,000  was  paid  at  the  time,  $4,000  to  be- 
pald  March  1.  1019,  and  $16,696  payable 
March  If  1921  Both  parties  were  realdente 
of  Codington  county.    Short  aidearored  t» 
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negotiate  a  trade  of  his  contract  to  defend- 
ant Slme,  a  merchant  of  Dell  Rapids,  for  a 
stock  of  merchandise.  Upon  making  an  in- 
ventory of  the  stodE  selected.  Rime  declined 
to  enter  Into  a  trade  nnlees  the  lilarch,  1910, 
payment-  should  be  changed  to  be  94,196, 
Instead  of  94,000,  and  unless  sn<^  install- 
ment be  paid  by  Short  before  taking  posses- 
Blon  of  the  goods.  Short  went  to  Ojdington 
county,  and  secured  a  change  in  the  contract 
by .  which  the  March,  1919,  payment  was  to 
be  $4,196,  and  the  final  payment  916,500, 
and,  as  the  jury  found,  by  false  and  fraud- 
ulent repres^tatlons  secured  from  plaintiffs 
a  receipt  for  the  payment  of  the  $4,196  in- 
stallment without  paying  anything  tiierefor. 
Short  then  returned  to  Dell  Rapids,  assigned 
the  contract  to  Rime,  delivered  to  him  the 
receipt,  and  effected  the  trade  with  Rime, 
the  latter  relying  upon  the  fraudul«it  re- 
ceipt Aftes  March  1,  Rime  tendered  a 
mortgage  on  the  laii  for  916,500,  and  de- 
manded a  deed  as  was  permitted  by  the  con- 
tract as  amended.  f^tntUTs  refused  be- 
cause the  94,106  payment  had  not  be^ 
made.  This  action  was  brought  for  the 
cancellation  of  the  receipt  and  for  the  can- 
cellation of  the  ccmtract  unless  the  said  sum 
of  $4,106  should  be  paid  by  Rime.  A  Jury 
rmdered  an  advisory  v«^lct  upon  the  one 
question  submitted  to  it,  finding  that  the  re- 
c^pt  was  obtained  by  Short  through  false 
and  fraudulent  repres^tations.  The  trial 
court  made  findings  of  fact  and  conclustons 
of  law  favorable  to  plaintiff,  and  entered 
Judgment  canceling  the  contract  unless  de- 
fendant should  pay  said  sum  of  $4,106  with 
interest  within  80  days.  The  defendant 
Rime  appeals  from  the  Judgment  and  order 
denying  new  trial. 
In  part  the  trial  court  found: 

"That  said  defendant  H.  O.  Rime  took  said 
assignment  charged  with  full  knowledge  and 
notice  of  all  of  the  representations  and  state- 
nents  made  by  lald  defendant  Short  to  said 
plaintiff  aa  set  forth  in  finding  No.  6.  and  la 
not  a  bona  fide  holder  nnder  aaid  contract,  and 
not  a  bona  fide  purchaser  of  said  contract  of 
said  premises  described  therein,  and  is  charg- 
ed with  knowledge  and  notice  of  the  fraudulent 
misrepreBentations  made  by  the  defendant 
Short  at  the  time  of  the  execution  thereof." 

TbB  Bol«  queatifm  tot  our  determination  Is 
whether  or  not  this  finding  was  Justified  by 
the  evidence.  Section  16,  B.  G.  1019.  reads: 

"IDvery  person  who  baa  actual  notice  of  clr- 
CDmstanceB  aufBdent  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
imiitB  to  make  such  inquiry  with  reaeonable 
diUgeace,  Is  deemed  to  have  eonitmetivt  notiee 
of  the  fact  itselt** 

Hint  there  was  fraud  practiced  by  Short 
In  aecnxing  the  receipt  is  taXiy  sustained  by 
.the  Cfvldence.  What  was  tbnte,  U  anything 
Chat  Miould  have  put  Unw  uptn  Inquiry  to 
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ascertain  whether  or  not  the  $4,196  had  been 
paid?  He  was  a  strange  to  Short  never 
having  seen  him  b^ore  Short  came  to  him 
to  make  this  trade.  Rime  knew  the  provl- 
si(Hi8  of  the  contract  Short  thai  had  with 
plaintiffs.  He  told  ^ort  that  he  could  not 
take  this  land  with  more  than  $16,500 
against  it;  tliat  the  $4,000  payment  and 
$106  of  the  $16,696  paymrat  must  be  takea 
care  of.  He,  himself,  had  the  new  contract 
and  receipt  prei>ared.  Tbia  contract,  dated 
January  6,  Instead  of  reciting  preset  and 
past  payments  aggregating  $5,106— the 
$1,000,  $4,000,  and  $196— recited  a  preSMit 
payment  of  $1,000,  payment  of  $4,196  to  be 
made  Mar(^  1,  and  notes  and  mortgages  to 
be  given  for  $16,500.  Short  got  plalntlCTs  to 
execute  both  the  contract  and  the  receipt  Of 
course  there  would  be  nothing  suspicious  in 
the  execution  of  ^Iher  one — the  new  contract 
or  the  receipt ;  but  they  were  both  executed, 
and  appeared  to  be  executed  on  the  same  day, 
and,  as  a  matter  of  fact  were  executed  on 
the  same  day.  Oertainly  a  "prud^t"  man 
who  was  taking  the  assignment  of  this  con- 
tract upon  the  face  of  which  It  was  recited 
that  a  certain  payment  of  $4,196  was  to  be 
made  at  a  certain  future  date,  and  which 
payment  would  stand  as  an  api)&rent  charge 
against  this  land,  would  have  hesitated  to 
take  sudi  cottract  without  some  wq^natlon 
of  why  the  provision  for  this  payment  re- 
mained therein.  When  the  receipt,  dated  on 
the  same  date  fts  ttie  new  contract  wu 
tend««d  Mm  vith  the  uMgAment  what 
should  he,  as  a  ''prudent  man,**  have  done? 
Certainly  his  curiosity  must  have  been 
aroused — he  must  at  least  have  wondered 
how  the  provision  for  the  $4,106  payment 
was  left  In  the  contract  If  such  sum  had 
been  paid  as  appeared  by  the  receipt  H« 
must  have  realized  that  no  buMneas  man  in 
Short's  place,  if  he  had  in  fact  paid  the 
would  have  signed  the  contract  when, 
t)7  so  doing,  he  apparently  acknowledged 
that  it  remained  unpaid.  Rime  makes  no 
explanation  whatsoever.  There  is  no  show- 
ing that  he  asked  Short  for  any  expla- 
nation. He  admits  that  he  asked  none  from 
plaintiffs.  Apparently  he  took  the  two  pa- 
pers in  full  reliance  upon  the  one.  A  ''pru- 
dent" man  would  not,  and  any  other  Is  not 
permitted  to,  shut  his  eyes  to  such  suspi- 
cious circumstances. 

The  judgmoit  and  order  aivealed  from 
are  affirmed. 

GATES,  P.  J„  and  ANDERSON,  J.  (dls- 
sentlng).  We  find  no  warrant  in  the  evi- 
dwee  lor  the  finding  (tf  the  trial  court  recit- 
ed ta  the  majwlty  opUiioii.  To  oor  minds 
the  erldenoB  is  dear  that  Rime  was  wholly 
withoat  knowledge  of,  or  eamsXUitr  In,  the 
f^ud.  We  find  noOitaig  In  flw  erldenee 
which  dumld  bave  diarged  Blme  wlOi 
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knowledge  of  the  ft-aod.  We  find  nvOiliic 
whldi  sbould  have  put  Um  upon  Inquiry. 
We  find  nothing  In  tbe  evidenoe  ttiat  even 
squints  at  bad  falQi  on  bis  part  The  fact 
Is  that  Blme  parted  wltb  more  than  94J000 
of  property  In  relianee  upon  tb»  reoeipt 
This  is  the  best  evidence  of  his  good  faith  in 
the  transaction.  In  our  oplnlcai  this  case 
comes  squarely  within  the  provisions  of  the 
maxim; 

"Where  one  of  two  innooent  persoDB  must 
suffer  by  the  act  of  a  third,  he  by  whose  negli- 
sence  it  happened  must  be  the  snffeTer,"  Bct. 
Code  1919,  f  75. 

We  are  of  the  opinion  that  It  was  the  neg- 
ligence of  respondents  In  relying  upon  the 
representations  of  Short  that  caused  the 
situation  In  which  the  Innocent  parties,  the 
respondents  and  appellant,  are  found. 

We  think  the  Judigmrat  and  order  aiveal* 
ed  from  should  be  reversed. 


.  ft 

WESTERN  SURETY  CO.  v.  8CHR0EDER 
•t  al.    (No.  5017.) 

(Supreme  Goart  of  Sooth  Dakota.    Jan.  80k 

1922.) 

1.  Appeal  and  error  «»766— Coort  wHI  sot  dls> 
mist  beouse  appellasta*  brief  oostalaa  ae  aa- 
sigamest  of  error,  where  there  la  no  qaoa- 
tlos  aa  to  error  oomplalaed  of. 

Od  appeal  solely  from  an  order  overralinc 
a  demurrer,  where  the  exact  error  complained 
of  is  plain,  the  court  will  not  dismiss  the  ap- 
peal for  want  of  jurisdictioQ  becaose  appellants* 
brief  contains  no  assignment  of  error,  bat  will 
permit  an  amendment  of  the  brief. 

2.  Mortgaoes  «s>232  —  Statute  raqalrement 
that  aaalgnef  a  addraaa  be  flied  with  regiater 
of  deads  baM  aet  ooadKloa  praeadaat  to  tors- 
elosare;  "latamt." 

In  view  of  Rev.  Coda  1018.  |  «,  as  to  pre- 
sumed ose  of  words  in  their  ordinary  sense  In 
Btatutea,  the  word  'interest,"  aa  used  in 
section  1572,  providing  that  no  "interest"  shall 
become  due  to  a  mortgage  assignee  until  he 
complies  with  sectioii  1571,  requiring  tbe  filing 
of  his  address  with  the  register  of  deeds,  does 
not  include  any  part  of  tbe  debt  secured;  the 
act  being  to  protect  the  mortgagor  by  inform- 
ing Jiim  to  whom  and  where  to  pay  interesL 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Flrat  and  Second  Series,  Inter- 
esL] 

3.  Pleading  «9204( 2)— Demurrer  to  ooMplalst 
atatisg  oaaae  of  aetlen  for  foreoloaure  for 
priaeipal  debt  preperiy  ovemilwl,  though  la- 
terest  aot  recoverable. 

Where  a  complaint  stated  a  cause  of  action 
for  the  foreclosure  of  a  mortgage  for  the  prin- 
cipal sum  due,  tbe  court  rigbtfnily  overruled 
a  demurrer,  tliougb  tbe  interest  was  not  col- 
lectible by  plaintiff,  aa  asaignee,  b;  reasoq.  of 
his  not  having  ^ed  his  address  witli  the  register 


of  deeda,  as  reqntred  by  Rev.  Code  m9,  || 
1071  and  1C72. 

4.  Coeta  «=9260(5)— Damafes  far  demarriag 
«ar^  for  delay  aot  awarded  m  appeal  fre» 
order  everrallng  deaarrer. 
That  a  demurrer  was  interposed  merdy  for 
dday  does  not  authorise  tiie  court,  under  Bev, 
Code  1019,  f  2601,  to  award  damages  therefor 
on  appeal  from  pu  order  orerraling  the  demur- 
rer. 

Appeal  from  Circuit  Court,  Uncoln  Coun- 
ty; John  T.  Medln,  Judge. 

Action  by  tbe  Weatem  Surety  Company 
against  Glandia  Scbroeder  and  another. 
From  an  rarder  overruling  a  demurrer  to 
the  complaint,  defendants  appeaL  Affirmed. 

Herbert  B.  Budolph,  of  Canton,  for  appti- 
lants. 

Boyce,  WarrMi  &  Fairbanks,  of  Sioux 
Falla,  for  respondent.  ^  * 

WHrriNG,  J.  Action  brought  to  foreclose 
a  real  estate  mortgage  securing  twto  notes, 
both  dated  March  1,  1919.  one  due  March  1, 
1921,  the  other  due  March  1,  1929.  In  the 
complaint  upon  such  foreclosure,  plaintiff 
sought  to  recover,  not  only  the  principal  al- 
leged to  be  dne  upon  said  notes,  but  some 
overdue  Interest  on  same.  This  action  was 
not  Instituted  until  after  March  1. 1919,  when 
one  of  said  notes  became  due.  T^e  mort- 
gage provided  that.  In  case  of  default  in  the 
payment  of  the  principal  sum  or  any  part 
thereof,  the  whole  principal  and  interest 
shall,  at  tbe  option  of  tbe  holder,  become  due 
and  payable;  and  the  complaint  alleged  that 
plaintiff  bad  exercised  the  option  and  de- 
clared tbe  whole  ^um  dne  and  payable.  At- 
tached to  the  complaint  was  a  copy  of  the 
mortgage  and  an  assignment  thereof  to  the 
plaintiff.  In  such  assignment  there  did  not 
apjiear  the  address  of  the  assignee.  Defend- 
ants demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  a  cause  of  ac- 
tion. Such  demnrrer  being  overruled,  de- 
fendants have  appealed  from  the  order  ov«r- 
ruling  same. 

[1]  Respondent  calls  attration  to  the  fact 
that  appellants'  brief  antaius  no  aawlgnment 
of  error,  and  that  therefore  thia  court  liai  no 
Jurisdiction  to  pass  upon  the  owracbMea  ot 
the  trial  covrf  a  rulings.  TU»  «iveal  ma 
solely  fnHB  tbe  order  ovwroling  tto  demur- 
rer ;  and,  while  U  is  true  that  then  la  no 
aB8ignm«tt  In  tbe  brltf ,  thwe  can  be  no  quea- 
tloD  as  to  the  exact  error  complained  of. 
Under  such  circumstances,  this  court  would 
hardly  feel  Justified  In  disregarding  the  mer- 
its of  the  case  and  dismis^ng  the  appeal  for 
want  of  Jurisdiction;  but  would  rather  feel 
bouud  to  permit  an  amendment  of  the  ap~ 
pellants'  brief  by  an  insertion  therein  of  an 
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aMlgnment  presenttrg  tlie  error  complained 
of.  to  aroid  delay  Incident  to  allowing  ai>- 
pellants  to  amend,  we  will  treat  the  brief  as 
tliough  It  were  already  so  amended,  and  will 
dispose  of  the  appeal  upon  its  merits. 

[2]  AKpeUantB*  stde  claim  la  tbat,  ander 
sectione  1671,  1S72,  R.  G.  1019.  no  foreclo- 
tan  can  be  l>ronglit  by  ttaeasrigneeof  a  mort- 
sace  ontU  bla  addren  appeaza  pnqperly  re- 
corded in  fbe  reglstn  of  deed^  oSlca  Sec- 
tSaa  1B71,  supra,  prorldes  tor  flung  with 
the  register  of  deeda  a  statement  of  the  post 
office  address  of  an  assignee  of  a  mortgage, 
and  for  the  entry  of  sach  address  upon  the 
margin  Qf  the  mortgage  record;  and  section 
1572,  sopra,  reads: 

"No  Interest  shall  become  dne  and  collectible 
by  the  mortgagee  or  owner  of  any  mortgage 
upon  any  real  e«t^  In  the  state  ot  South  Da* 
kota  until  the  proTisions  of  the  preeedlng  sec- 
tioD.  have  been  complied  with." 

Appellants  contend  that  It  is  the  clear  in- 
tent of  the  Legislature  tbat  the  word  "inter- 
est," as  used  in  said  section,  should  refer, 
not  merely  to  the  amount  that  is  allowed  by 
contract  or  statute  for  the  use,  fortiearance, 
or  detention  of  money — ^Its  ordinary  meaning 
—but  that  it  has  a  broader  meaning  therein, 
being  used  aa  eqaivalent  of  "share"  or 
"part"  of  the  debt  secured;  In  other  vwOb, 
that  there  is  no  share  or  port  of  even  the 
pzlndpal  debt  *'dae  and  ooUectibls"  ontU  the 
aaslcnee's  address  properly  ^ipears  of  rec- 
ord. With  tiila  cwtentlon  we  cannot  agceSk 
Tha  tftoct  of  section  1572,  man  aameiaap- 
pUealile.  la  to  work  a  forfMture  of  Chat  wbt^ 
otherwise  would  be  dne  under  a  contract 
Section  6,  R.  O.  1919,  provides  tbat  words  In 
statntes  are  to  be  understood  'In  their  ordi- 
nary sense,  except  when  a  contrary  intention 
plainly  appears."  Certainly,  in  the  light  of 
section  6,  no  court  would' be  Jnstlfled  In  plac- 
ing such  a  construction  upon  a  section  de- 
signed to  work  a  forfeiture  as  would  give  to 
any  word  in  such  statute  any  other  than  Its 
usual  meaning,  and,  by  so  doing,  extend  the 
operation  of  such  section  so  that  it  would 
apidy  to  other  than  what  is  ordinurlly  under- 
stood as  "interest"  We  deem  the  purpose 
of  sections  1671'  and  1572  to  be  perfectly 
plain.  They  were  enacted  to  furnish  protec- 
tion to  the  mortgagor  so  that,  when  interest 
Upon  hia  indebtedness  becomes  dae,  tttere  will 
be  accessible  to  him  reliable  information  as 
to  both  the  name  and  residence  of  the  party 
ottttled  to  receive  payment  of  same. 

[I]  We  eqvess  no  i^inioa  as  to  whetbo- 
Interest  may  be  included  in  a  Judgmut  of 
foiecloaare  In  this  case  If  rendered  upm  the 
fhcts  dlsdosed  bj  the  complaint  nie  com- 
plaint irtates  a  causa  of  action  for  the  fore- 
dosnre  of  tlie  mortgage  for  the  principal; 


therefore  the  trial  court  rl^tfully  Oferruled 
the  demurrer  to  the  complaint 

[4]  Respondent  urges  that  it  is  appar^t 
that  this  demurrer  was  interposed  merely  for 
d^ay,  and  that  this  court  und^  the, author- 
ity gtvai  it  by  section  2601,  R.  G.*1919,  should 
award  respondent  damages  for  d^lay  caused 
by  this  appeal.  Without  expressing  any  view 
as  to  the  motive  of  appellants,  we  would  sug- 
gest that  this  is  not  an  a^ieal  from  a  Judg^ 
ment 

The  order  appealed  from  la  affirmed. 


BANK  OF  BROOKINGS  v.  AURORA  GRAIN 
CO.  at  al.   (No.  4698.) 


(Supreme  Court  of  South 
1922.) 


Dakota.  Jan.  90, 


1.  Chattel  mortflagos  «=>225(2)— One  parohaa- 
las  and  disposing  ef  nortgaoei  grals  In  riosliri 
of  aiortgages^s  rigbts  liable  far  eosversles. 

If  a  grain  company  pttndiaaing  and  dispos- 
ing of  mortgaged  grain  did  so  In  defiance  and 
denial  ef  the  mortgagee's  rigbts  under  a  vaUd 
mortgage,  a  cause  of  action  for  conrerslon 
immediately  arose. 

2.  Trasts  «a>S0/3(l)  —  Oas  purohaslsg  frosi 
Biertgagar  and  rssogslilai  ■srtgagas's  rigMa 
hsld  ts  bsDssM  trustas  ef  prseseds  for  aort- 
gsgss. 

Where  a  mortgagee  of  grain  adrised  a  grain 

company  of  its  mortgage  and  directed  it  not  to 
sell  any  grain  delivered  to  it  by  the  mortgagoTt 
but  to  issue  storage  or  sale  tickets  in  the  names 
of  both  mortgagor  and  mortgagee,  and  not  to 
pay  the  mortgagor  any  money,  if  the  grain  com- 
pany received  and  disposed  of  the  grain  in  full 
recognition  of  the  mortgage's  rights,  it  vol- 
untarily assumed  Ae  ration  of  a  trustee  for 
the  mortgagee  of  anch  porti<m  of  the  proceeds 
aa  wonid  pay  the  mortgage  indebtedness. 

3.  Baakraptey  «=9305— Trastea  eanset  Jaatify 
nnilsr  order  of  baakniptey  essrt  when  valid 
order  could  aot  have  been  made  If  ralatlon 
disdesed. 

A  grain  company  receiving  and  disposhig  of 
mortgsged  grain  ander  civeamstaneea  making 
it  a  trustee  for  the  mortgagee  of  soeb  part  of 
the  proceeds  aa  was  needed  to  pay  the  indebt- 
edness could  not  defend  an  action  for  conver- 
sion on  the  ground  that  it  paid  the  proceedn 
to  the  mortgagor's  trustee  in  bankruptcy  under 
an  order  of  the  bankruptcy  court,  where  if  it 
bad  disclosed  that  it  was  holding  part  of  the 
fundB,  as  trustee  for  the  mortgagee,  no  valid 
order  for  the  delivery  of  aach  part  coald  have 
issued,  especially  in  view  of  Rev.  Code  1919, 
I  49,  providing  that  no  one  can  take  advantage 
of  his  own  wrong. 

4.  Trusts  «=>I82— Trnstee  must  dlselose  rights 
of  beneflclary  In  preeesdiag  to  oonpel  dsllv* 
sry  to  traates  Is  baskniptey  fer  third  psr- 
aos. 

It  was  the  duty  of  one  pnreharing  mort- 
gaged grain  who  thereby  became  a  tmstee  for 
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tiie  mortgagee  of  ft  part  of  tbo  proceede  to  dla- 
doBe  that  fact  In  a  aummary  proctedii^t 
brought  against  it  in  ih%  bankruptey  coart  to 
compel  delivery  of  the  proceeds  to  the  mort- 
gagor's trustee  in  bankruptcy,  or  at  least  to 
turn  the  fund  into  court  to  the  end  that  ad- 
verse claimants  might  have  their  rights  ad- 
indicated  UQder  Bev.  Coda  1919,  |  2824. 

Smith,  3^  dissenting. 

Ai^ieal  from  Gircnlt  Court,  Brookings 
Conoty;  W.  N.  Skinner,  Judge. 

On  rehearing.  5"ormer  decision  reversed, 
and  jadgment  and  order  of  the  circuit  court 
affirmed. 

For  former  opinion,  see  43  S.  D.  591,  181 
N.  W.  909. 

Waddel  &  Dougherty,  of  Webster,  for  ap- 
pellants. 

Hall  &  Purdy,  of  Brookliigs,  tor  resp<mdait. 

WHITING.  J.  [1-4]  This  cause  is  before 
us  upcm  r^earlng.  Our  former  a^sdciD,  in- 
cluding the  dissenting  views  of  a  mlncwity 
€f  this  court,  will  be  found  reported  In  Bank 
of  Brookings -v.  Aurora  Grain  Oo.,  48  S.  I>. 
091,  181 N.  W.  909.  After  further  considera- 
tion of  the  Issue  prescmted  on  this  sppeal, 
tbe  maJorit7  of  the  court  aie  conTlnoed  that 
the  vletrs  expressed  in  the  dissentlnf  oi^- 
lon  on  the  former  hearing  were  In  all  things 
correct  We  therefore  adopt  sndi  dissenting 
(pinion  as  the  oidnlon  «f  tb»  conrt;  and  the 
judgment  and  order  appealed  from  are  af- 
firmed. 

ANDBBSON,      not  sitting. 

SMITE[,.J.  (dissenting).  I  cannot  concur 
In  the  ooncbiiions  readied  hj  my  majority 
Associates  in  this  case.  a%e  Galhoun  Case, 
87  S.  D.  542, 159  N.  W.  127,  Is  not  applicable. 
In  that  case  Pettigrew  received  moneys,  pro- 
ceeds of  mwtgaged  property,  upon  an  ex* 
press  trust  under  which  he  agreed  to  apply 
the  same  in  payment  of  certain  mortgages. 
Tb6  funds  In  his  hands  were  levied  upon  by 
creditors  of  Galhoun,  the  mortgagor,  by 
garnishment  proceedings.  This  court  ruled 
that  the  credltora  could  not  reach  tbe  fond 
by  gamlahment^  holding  that  tiie  claim  of 
tbe  trustee  holding  funds  for  the  benefit  of 
the  mortgagees,  was  superior  to  that  of  a 
creditor  of  the  mwtgagor. 

The  majority  opinion  states  that — 

"either  it  [the  grain  company]  received  the 
grain  and  disposed  of  it  in  defiance  aod  denial 
of  plaintUTa  rights  onder  its  mortgage,  or 
else  It  received  it  in  fall  recognition  of  plain- 
tiff's ri^ts  and  the  dalms  it  had  made.  If  it 
dU  die  first,  tiien  a  caon  of  action  for  conveT- 


aion  Immediately  arose,  against  wUdi  It  bas 
alisolntely  no  defense,  it  appearing  that  the 
mortgage  was  valid." 

The  trouble  with  this  statranent  Is  that 
the  evidence  in  the  record  does  not  sustain 
either  supposition.  In  tbe  first  place,  the  de- 
fendant never  by  deed  or  act  challenged  or 
denied  the  validity  of  the  mortgage  or  the 
rights  of  the  mortgagee.  In  the  seccmd 
place,  there  Is  not  a  Ecintilla  of  evidence  to 
suatain  the  assumption  that  the  defendant 
"voluntarily  assumed  the  relation  of  trus- 
tee of  plaintiff  of  such  portion  of  the  pro- 
ceeds of  said  grain  as  vrould  pay  the  mort- 
gage Indebtedness." 

The  facts  are  fully  set  forth  In  tiiie  record, 
and  may  be  briefly  stated  so  far  as  material 
to  this  propositi<»L  The  mortgagor  hauled 
In  and  delivered  tiie  grain  to  the  defendant's 
elevator.  The  grain  was  sold,  and  thereafter, 
by  consent  of  both  mortgagor  and  mortgagee, 
the  proceeds  became  substituted  as  security 
for  tbe  mortgage  Indebtednea.  There  is  no 
evidence  Qiat  def^dant  ever  consented  or 
agreed  to  dispose  of  or  apply  the  money  in 
'  any  manner  vrbatever.  Defendant  merdy 
held  it  as  substituted  In  place  of  the  grain. 
The  only  duty  assumed  was  that  of  bailee. 
The  defendant  never  had  or  claimed  any 
Interest  in  the  grain  or  the  proceeds  thereof. 
After  the  sale  the  defoidanf s  possession  of 
the  proceeds  was  with  the  cmsoit  and  und^ 
.the  agreement  of  both  mortgagor  and  mortga- 
gee. Tbe  m<Mtgagee  la  not  now  In  a  position 
to  assert  that  ttie  sale  constituted  a  coaw- 
sion.  It  there  ever  was  a  omversion  of  the 
grain,  the  right  to  recover  therefOr  was  waiv- 
ed by  the  agreement  that  tile  proceeds  of  tlie 
sale  In  defendant* a  hands  should  be  subsUtnt- 
ed  toe  tbe  grain.  Defmdanf s  possesstm  of 
the  money  was  not  wrongful,  because  both 
parties  had  agreed  thereto.  It  Is  not  shown 
by  any  evidence  or  idalmed  that  de> 
fendant  ever  agreed  to  pay  any  portion  of 
this  money  to  the  mortgagee,  or  to  dli^ose  of 
It  in  any  manner  whatever. 

In  the  Galhoun  ease  it  was  conceded  that 
Pettigrew  accepted  the  fond  under  an  ex- 
press agreement  that  he  would  apply  It  in 
satlsfactitm  of  certain  mongages.  Of  course, 
he  became  a  trustee.  But  no  su<di  state  of 
fiicts  existed  in  thla  cose. .  If  n^  maji^ty 
Associates  by  any  process  of  legal  reasulng 
could  transform  a  naked  bailee  into  a  trus- 
tee of  an  express  trust,  I  would  agree  that 
the  Calhoun  case  might  be  coutndilng  bere^ 
but  I  know  no  l^al  formula  tor  sndi  a 
transformation. 

Other  phases  of  tbe  ease  need  not  be  dis- 
cussed, as  the  majority  dedskm  rests  upcm 
tbe  asserted  trusteeship  ot  detoidant; 
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Court  of  Soatb 
1922.) 


1.  SohoMi  mat  tekool  ttttiiota  4s»37(l)— Coni' 
pliaoee  with  atatito  k  ooMolldatlea  pro- 
OMdloas,  Jiirisdlotloaal. 

OrganlzatioD  of  ■  consolidated  Kbool  dis- 
trict ii  a  statutory  proceeding,  and  compliance 
with  Rev.  Code  1919,  {  7570,  as  to  couoty  8u< 
perintendent's  submiBsion  of  plat  to  Superin- 
tendent of  Pabfic  Instruction,  is  jurisdictional, 
and  the  statute  must  be  strictly  construed  and 
aa  strictly  complied  with. 

2.  Sehaols  and  tohool  districts  i3=>37(l)— 
Wbors  plat  of  proposed  eoasolldatsd  district 
does  not  dearly  locate  all  sohoolhousss  Super- 
intendent of  Public  Instruction  cannot  act. 

Under  Her.  Code  1918.  S  7670,  reqoirins 
submission  of  a  plat  showing  the  matters  speci- 
fied before  steps  are  taken  to  organise  a  con- 
solidated district,  the  plat  Is  the  only  evl- 
demce  of  the  proposed  plan,  and  where  it  does 
Dot  dearly  show  the  location  of  all  the  school* 
houses  without  the  necessity  of  explanation 
there  ia  no  eridence  on  which  the  Sa- 

perintendent  of  PubUe  Instruction  can  act 

Gates,  P.     and  Whitiiv,  dissenting. 

Aiipeal  from  drcolt  Court,  Aurora  Ooont? ; 
Frank  B.  Smitli,  Judge. 

Action  by  H.  H.  BradwlscAi  and  otbers 
against  Elva  Bowey,  Superlntendfint  of 
StAoola,  and  others.  Chairman  and  Members 
of  the  School  Board.  From  an  order  refus- 
ing temporary  lnjiuictl<ni,  plaintifta  appeal. 
Rerersed. 

Spangler  ft  Wire,  of  HItchdl,  for  appel- 
lants. 

B.  0.  Bakewell  and  Donald  Fellowa,  both  of 
Planldn^m,  for  reapondaits. 

ANDBBSON,  J.  Thia  la  an  appeal  from  an 
order  refusing  a  tanporaiy  Injunction  to  re- 
strain tbe  operation  of  a  consolidated  school 
district.  Proceedings  wore  Instituted  to  con- 
solidate PlanUnton  bid«p6ndent  stiiool  dis- 
trict, tbe  bonndariea  of  wUdi  coincided  vith 
tbe  dty  of  Plankinttm,  and  Plankinton  town- 
ship school  district,  the  boundaries  of  wbicit 
ccdndded  with  Plankinton  towndilp. 

Tbe  election  was  held  November  22.  1020. 
and  resulted  in  292  rotes  tor  and  134  votes 
itfalnst  ccmsolldatton.  A  farther  election  of 
members  of  the  board  of  education  wns  held 
on  December  20, 1920,  and  on  March  22. 1921, 
a  still  further  election  was  held  upon  the 
question  of  the  Issuance  of  bonds,  which  re- 
sulted favorably  to  their  issue.  All  of  tbese 
Sections  are  claimed  by  appellants  to  be  void.* 

Section  7570,  B.  C.  1919,  among  other  pro- 
visions, contains  the  fdllowlng: 

"Before  any  steps  are  taken  In  oTganisfng  a 
esnaoUdated  school  dlstriet;  tba  snperintend- 
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ent  of  the  county  Is  which  the  major  portion 
of  the  territory  is  situated,  from  which  it  is 
proposed  to  form  such  district,  shall  cause  a 
plat  to  be  made  showing  the  rise  and  bound- 
aries of  the  new  district,  the  location  of  the 
schoolhouses  in  tbe  several  districts;  the  lo- 
cation of  transportation  routes  *  *  *  and 
submit  the  same  to  the  Superintendent  of  Pub- 
lic Instruction,  who  shall  approve,  modify  or 
reject  the  plan  so  proposed,  and  certify  bis  con- 
clusions -to  the  county  superintendent  of 
schoola" 


Dakota.   Jan.  80. 


[1,  2]  From  reading  of  the  rpcord  it  appears 
that  none  of  the  provisions  of  this  section 
were  complied  with.  To  our  mind  It  is  ob- 
vious that  compliance  with  the  provisions  of 
this  section  is  Jurlsdictloual.  This  is  a  statu- 
tory proceeding.  As  such,  the  statjite  must 
be  strictly  construed,  and  as  strictly  complied 
with.  No  plat,  such  as  contemplated  by  this 
section  was  pr^ared  by  the  county  superin- 
tendent or  filed  with  ttxe  Superintendent  of 
Public  Instruction.  To  be  sure  an  instrumont 
denominated  a  "plat"  Is  shown  In  appellants' 
brief.  Attached  to  It  Is  an  affidavit  by  the 
county  superintendent  referring  to  the  plat  as 
"Exhibit  A."  Ijpon  tliis  plat  appear  certain 
marks  and  characters.  These  are  not  ex- 
plained, and  without  explanation  are  iVhoIIy 
unintelligible.  This  statute  requires  that  the 
plat  show  the  matters  specified  before  any 
steps  are  taken  In  organizing  a  consolidated 
school  district.  This  means  that  the  plat  it* 
self  is  the  only  competent  evidence  of  the 
plan  of  the  proposed  consolidation. 

The  passing,  by  the  Superintendent  of  Pub- 
lic Instruction,  on  a  proposed  consolidation 
of  school  districts,  is  an  administrative  net, 
quasi  Judicial  in  its  character.  That  being 
so,  It  follows  that  the  State  Superintendent's 
determination  must  be  based  upon  legal  evi- 
dence. This,  under  the  undisputed  facts,  he 
did  not  do.  There  are  many  other  conten- 
tions advanced  by  appellant;  but  we  cont^ider 
the  foregoing  controlling,  and  will  therefore 
not  discuss  any  of  fhe  other  grounds  urged. 

The  order  appealed  from  Is  reversed. 

GATES,  P.  J.,  and  WHITING,  J.  (dissent- 
ing). In  our  opinion  the  purpose  of  section 
7570,  Bev.  Code  1919,  ia  to  afford  Information 
to  the  State  Bnpertaitendent  of  Public  Instme* 
tlon  anffldent  to  enable  bim  to  intelligently 
act  npou  the  aivUcatlon.  In  this  case  the 
I^t  otmsisted  Of  tbe  cmgresidbnal  township 
known  as  Plankinton  township,  inside  of  tbe 
boundaries  of  wbl^  the  limits  of  Plankinton 
City  were  shown  by  shaded  lines,  covering 
pdrtlons  at  three  contiguous  quarter  sections 
of  land.  The  size  and  boundaries  of  the  new 
district,  the  location  of  the  existing  school- 
houses  (except  tbe  scboolbouse  in  the  city  of 
Plhnkinton)  and  tbe  location  of  transporta- 
tltm  routes  were  alt  shown  upon  tbe  plat 
The  only  statutory  requirment  Qiat  was  not 
compiled  with  was  tbe  location  of  tbe  exist- 
ing sdioolhoase  in  Plankinton  City.  The  not- 
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Ing  of  that  sctioolliouse  od  the  plat  would  not 
have  added  to  the  informatloD  necessary  to 
qualify  the  State  Superintendent  to  act  He 
knew  from  the  pPtltion  that  there  waa  a 
schoolhonse  in  Plankinton  City. 

We  are  of  the  view  that  no  Justlflahle  rea- 
son is  advanced  In  the  majority  opinlw  for 
reversing  the  order  of  the  trial  court. 


HAUER  et  al.  v.  HAUER.    (No.  4879.) 

(Suprefue  Court  of  South  Dakota.    Jan.  30, 
1922.) 

1.  WItIa  1^289— PrMBmed  to  hav«  beoa  duly 
execNtMl,  published,  ud  attteted  wharo  oer- 
tllleate  of  attestatloa  was  la  required  form. 

Where  certificate  of  attestation  was  in  the 
form  required  by  law,  the  presumption,  in  con- 
test of  will  many  years  after  its  execution,  is  in 
favor  of  due  execution,  publication,  and  attes- 
tation. 

2.  Wills  «E»302())— That  will  was  prepared, 
executed,  and  published  sudor  direotleu  of 
well-quallfled  attorney  tends  to  prove  due 
executloB. 

That  will  was  prepared,  executed,  and  pub- 
lished under  the  direction  of  a  well-quaUfied 
attorney  tends  to  prove  due  execution,  publi- 
cation, an^  attestation  of  will  in  contest  many 
years  after  its  execad«D. 

3.  Wills  ^289— Burden  of  proviso  that  sub- 
serlblug  wttuesses  did  not  read  attastatlon 
danse  Is  upon  contestants. 

In  will  contest,  proponent  was  not  required 
to  prove  that  aubscrlbing  witnesses  read  con- 
tents of  attestation  clause;  the  contestants 
having  the  burden  of  proving  the  negative. 

4.  WUI*  ^302(1)— Evidseoo  hold  lusaffleieat 
to  prove  that  subsorlbiug  witness  did  not  road 

attestation  dauso. 

In  contest  of  will,  evidence  held  Insuffi- 
cient to  show  that  subBcribing  witness  did  not 
read  attestation  clause. 

Whiting,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Grant  County; 
Frank  Anderson,  Judge. 

On  rehearing.  Formw  oplni<m  adhered 
t&,  and  judgment  and  (»der  of  lower-  court 
affirmed. 

For  former  optnfon,  see  44  S.  D.  — — ,  184 

N.  W.  1. 

Tbad  L.  Fuller,  of  MUbanfc,  and  3.  H. 
Hufr,of  Belvidere,  111.,  and  Howard  Q.  Full- 
er, of  Pierre,  for  appellants. 

Geo.  S.  Rix,  of  Milbank,  and  Martens  & 
Ckddsmith.  of  Pierre,  for  respondent. 

GATES,  P.  J.  This  cause  is  before  us  on 
rehearing  granted.  The  former  opinion  and 
dissenting  opinion  are  found  In  44  S.  D.  — , 
184  N.  W.  1.   The  sentence  from  the  ma- 


jority opinion  gaoted  In  the  dissenting  opin- 
ion did  not  correetlr  state  the  facts.  The 
statement  of  facts  in  regard  thereto  foond  tn 
the  dissenting  opinion  Is  correct. 

[1]  Three  principal  questions  are  present- 
ed for  consideration.  The  first  relates  to 
the  due  executlm,  pabUcati<m,  and  attes- 
tation of  the  wllL  The  will  In  question  was 
signed  by  the  testatrix  In  July,  1900.  The 
trial  in  circuit  court  occurred  in  April,  1920, 
nearly  11  years  thraeafter.  Naturally  the 
subscribing  witnesses  did  not  ronember  all 
ot  the  details  attending  the  ezecutloa.  pub- 
llcatlon,  and  attestation  of  the  will,  but  the 
certificate  of  attestation  was  in  the  form  re- 
quired by  law.  In  Boss  t.  Taylor.  80  &  D. 
608.  165  N.  W.  1079,  we  said: 

"When  (as  in  this  case)  it  is  proven  that 
the  testator  signed  the  instnunsnt,  and  that 
the  persons  whose  names  appear  as  sabseribing 
witnesses  signed  the  usnal  certificate  of  attes- 
tation seting  forth  in  detsll  a  foil  compliance 
with  the  several  statutory  provisions  In  rela* 
tion  to  execution,  including  the  fact  of  pub- 
lication to  such  witnesses,  there  srises  a  strong 
presumption  that  every  one  of  such  statutory 
requisites  were  complied  with.  Such  presump- 
tion does  not  need  the  support  of  the  affirma* 
tive  memory  of  either  subscribing  witness; 
and.  in  order  to  defeat  ths  will,  such  presnmp- 
tion  must  be  overcome  by  clear  and  satisfac- 
tory evidence.  In  re  Grant's  Will,  149  Wis. 
330,  135  N.  W.  883;  In  re  Sears'  Estate,  83 
Misc.  Bep.  141.  6S  N.  T.  Snpp.  868;  Handy 
V.  Hnndy,  IB  N.  J.  Eq.  290." 

In  28  It.  C.  U  3172,  the  text  says,  np<»i  tiw 
autbort^  of  cases  from  Illlnoia,  New  Jer- 
segr.  Pennqrlvanla,  and  Vermoit: 

"One  effect  of  a  formal  attsotation  duise  ia 
to  raiae  a  presumption  that  ths  wUI  was  doly 
executed,  although  the  witnesses  art  nn^Ie  to 
recall  the  facts." 

In  28  B.  C  Ll  868,  we  also  find  ttie  fol- 
lowing: 

"A  properly  executed  attestation  clause  is 
held  to  furnish  prima  fade  proof  of  all  facts 
essential  to  due  execution  to  which  attesting 
witnesses  could  depose,  if  present,  indadlng 
the  antbentidty  of  the  testator's  signature, 
*  *  *  also  his  volition  in  signiiv  and  his 
mental  capacity  end  nnderstanding  of  his  act" 

{2]  Than  Is  another  point  In  tlds  ease 
which  toids  to  support  the  will  that  was  not 
adverted  to ,  In  the  former  opinions.  This 
will  was  prepared,  executed,  and  published 
under  the  direction  of  a  well-qualified  at- 
torn^, Thos.  Sj.  Bou(^  of  Milbank,  who 
was  deceased  at  the  time  of  the  trial  and 
who  was  the  circuit  Judge  of  the  Fifth  ju- 
dicial circuit  of  this  state  at  the  time  of  hla 
death.  Upon  this  point  we  said  In  Ross  v. 
Taylor,  supra: 

"Our  attention  has  been  called  to  numetous 
cases  where  wills  have  been  admitted  to  pro- 
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bate  MSftidUM  ot  the  iBct  that  on«  or  more  t)i 
the  svbaeribing  wltneMW  have  nroni  to  facts 
impeaehiiiK  th«  cartUleate  ot  attettation.  But 
•an  examinatton  of  aueh  cases  reveals  that  in 
ATery  one  there  were  some  facts  or  circvuo- 
stBQcee  tending  to  Impeach  the  memory  or 
veracity  of  such  witness  or  vfitnesses.  In  some 
cases  the  subscribing  witnesBes  were  very  old 
when  called  to  testify.  In  others  the  executing 
and  witnessing  of  the  writing  was  nnder  the 
direction  and  charge  of  some  well-qualified  at- 
torney, or  the  testator  was  himself  a  party 
who  would  be  presumed  to  know,  and  therefore 
to  comply  with,  the  statutory  requirements. 

*  *  *  Had  this  subscribing  witness  admit- 
ted that  he  was  in  the  slightest  doubt  in  rela- 
tion to  the  lack  ot  publication  by  Mrs.  Taylor, 
BO  that  we  had  anything  from  which  to  infer 
that  he  had  forgotten  what  actually  occarred, 
we  would  affirm  the  Judgment  of  the  circuit 
court" 

The  testiuKUiy  of  the  subscrlblns  witness 
McKenna  does  not  tmd  to  Inqieach  tba  cer- 
tificate of  attestation.  Ttae  moat  that  can 
beaald  of  tbe  erldenee  glraibyMlttelBtaadt, 
tHe  o«3ur  niliacnblnff  wttneas,  la  that  be  did 
not  recaU  «U  of  tbe  fhets  In  reeard  to  ttae 
publication  and  attestattcm  of  tbe  win.  Aft- 
w  going  to  tbe  aeCtiad  record  and  giving 
the  evidence  most  care^  scnitlny,  and  con- 
sidering the  case  from  tbe  legal  viewpoints 
above  set  ta/rtti,  we  ate  <tf  the  opinion  that 
tlie  prima  fade  ptoot,  arising  from  the  cer- 
tificate of  attestation,  Oat  the  wlU  waa  dnly 
executed,  published,  and  attested,  bas  not 
been  overcome. 

13,  4]  Our  colleague  asserts: 

"There  Is  not  one  word  of  testimony  going 
to  show  that  either  one  of  the  sobscritoig  wit- 
nesses ever  read  the-  oontenta  of  the  atteatatian 
dauae.** 

Such  teatlmony  was  not  necessary.  It  was 
Incumbent  upon  amtestants  to  prove  the 
negative.  But  our  colleague  (referring  to  the 
testimony  of  Mlttelsteodt^  further  says, 
"And  tbwe  la  clear  evidence  fliat  ooo  did 
not" 

The  evidence  of  Mlttdsteadt  is  as  follows 
(the  Italics  are  ours): 

"Be  (Mr.  Boack)  said  there  was  a  will  being 
made  for  Mrs.  Hauer  and  for  me  to  explain  the 
contents  to  her.   •   •  • 

"Q.  You  read  the  paper  over  to  some  ex- 
teat?  A.  Wen  I  just  glanced  it  over  and 
found  what  it  contained  and  explained  its  con- 
tents to  Mrs.  Hauer. 

"Q.  Whereabouts  in  the  paper  do  you  recol- 
lect that  you  began  to  read?  A.  Where  It 
started  to  divide  the  property— that  is,  I  glanced 
it  over  carelessly,  of  coarse. 

"Q.  And  about  where  the  cliildren  were 
aamed?   A.  Xca,  sir. 

"Q.  After  that  part  ot  it,  did  you  read  any 
more  except  the  part  where  it  disposed  of  the 
wr^t  A.  Tes;  except  where  it  disposes 
ai  the  property. 

"Q.  That  is  all  you  remember  reading  of  it? 
A.  Yes,  sir.    •    ♦  • 

*  "Q.  Xott.  say  ahe  oeoU  not  aptak  BagUah? 


A.  Ko,  air;  she  eoidd  vse  a  -nxf  Urn  worda. 
After  yon  had  told  hur  what  yon  said, 

and  she  had  used  these  words,  'it  was,'  in  re- 
ply to  your  question  if  that  was  the  way  she 
wanted  it,  then  you  say  she  said  it  was?  A. 
Yes,  sir. 

"Q.  And  that  is  all  yon  remember  she  said 
during  the  time  she  was  there?  A.  That  is  aU: 

yes,  sir. 

"Q.  This  paper,  Mr.  Middleateadt,  consisted 
of  two  sheets  and  the  parts  that  jrou  testify 
that  you  read  and  expkined  to  her  la  on  the 
front  page?  A.  Yes,  air. 

"Q.  It  that  aU  ifou  read  at  Oa*  Mme^  as  yo« 
retsolUctr  A.  I  ikMt  ft  w-ttSR  I  ooiMd  mai 
My  at  to  that. 

"Q.  You  don't  recollect  reading  anything  on 
this  pege  except— you  did  sign  your  name? 
A.  Yet;  that  i*  at  near  at  1  o(h»  nrnmHw. 
I  ffloy  have,  hut  I  eould  not  tof. 

"Q.  Anyway,  yon  do  roodleet  that  all  yon 
explained  tt>  her  waa  on  tUa  front  page,  was 
about  the  division,  of  the  property?  A.  Now, 
it  is  taxing  my  memory  a  little  atrong.  It  is 
the  instrument;  I  read  that  over  In  a  way  and 
explained  the  contaita  to  Mrs.  HaasTt  which 
I  tried  to  do  right  •  •  • 

"Ql  You  have  told  its  aU  the  eonvertation 
yon  reeoBoct  thai  ifou  haif  A.  A*  near  ae  I 
osa;  irea,  afr." 

To  our  minds  this  testimony  does  not 
clearly  show  that  the  attestation  da  use  wmb 
not  reed  by  Mltt^steadt 

The  other  questlona  urged  on  rehearing,  aa 
upon  the  wlglnal  ai^eal,  relate  to  tbe  mm- 
tai  competency  of  testatrix  and  the  dalui 
that  sbe  was  unduly  Influenced.  We  are 
unable  to  omdude  that  tbe  dear  in'opou- 
derance  of  the  evidence  is  contrary  to  the 
findings  of  tbe  trial  court  upon  these  issues. 

Tbe  conclusion  arrived  at  In  the  former 
majority  opinion  Is  therefore  adhered  to,  and 
the  Judgment  and  orAet  d»ylng  new  trial 
are  affirmed. 

ANDBBSON,  X,  not  sitting. 

WHITING,  J.  (dissenting).  I  bare  read 
wltta  interest  the  majority  (vrinl(m,and  no- 
tice that  it  la  based  on  tbe  lav  announced 
in  tbe  Taylw  Case^  dted  In  mj  dhumt  to 
the  previous  opinion  ber^  Tbe  majority 
state  tbat  tb^  hare  gone  to  tbe  settled  rec- 
ord and  given  tbe  evidence  moat  careful 
scrutiny;  I  have  also  done  this,  and  yet, 
while  I  acc^  In  full  the  roles  of  law  quoted 
from  tbe  Taylor  Case,  I  cannot  agree  with 
the  conclusion  reached  by  my  colleagues,  t 
appredate  fully  that  there  Is  one  matter 
that  distinguishes  this  case  from  the  Taylor 
Case — ^the  will  now  before  us  waa  executed 
In  the  presence  of  an  able  and  trustworthy 
attorney ;  and  If,  consistent  with  the  evi- 
dence herein,  it  were  possible  to  conclude 
that  testatrix  published  this  will  to  tbe 
witness  McKenna,  I  should  be  Inclined  to 
hold  with  my  colleagues,  and  this  even 
thou^  tba  erUmca  dearlj  ahowa  tbat  Mrs. 
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Han«-  never  aaked  either  witness  to  be  a 

wltneas  to  her  vUL 

I  particularly  call  attcmtltm  to  the  fact 
that  one  of  our  holdings  in  the  Taylor  Case 
was: 

"That,  when  an  attertation  clause  is  not  read 
by  or  to  a  subecriUnv  witness,  the  redtatUms 
in  Boch  clause  are  witiiout  irelght." 

There  is  not  one  word  of  testimony  going 
to  show  that  either  one  of  the  subscribing 
witnesses  ever  read  the  contents  of  the  at- 
testation clause;  there  is  clear  evidence  that 
one  did  not;  and,  from  the  whole  evidence, 
one  can  but  Infer  that  the  other  witness  did 
not  read  it  As  we  said  in  the  Taylor  Case, 
a  wUl  must  be  executed  in  accordance  with 
statutory  requirements  or  It  la  entirely  void. 

"There  must  be  some  declaration  by  tiie  tes- 
tator tiiat  the  instrnment  Is  bts  will,  wbldi 
declaration  must  be  made  to  each  of  the  wit- 
nesses, thongh  the  dedaration  need  not  be  by 
word,  bat  can  be  by  any  act  or  giga  by  which 
such  commonication  can  foirly  be  made.  *  *  * 
The  burden  of  proving  due  execution  of  the  will 
Is  on  the  proponent." 

HlttcAsteadt,  vhea  testifying  as  to  the 
parts  of  the  wUI  he  read,  while  he  says  he 
may  have  read  the  second  page  (on  which  Is 
found  the  attestation  dause),  very'  clearly 
testifies  that  he  thinks  he  did  not.  MitteL- 
steadt  swears  that  ail  that  teat  raid  bv  tes- 
tatrist  while  he  was  present  was  that  the 
leaving  out  of  the  older  children  from  the 
benefits  of  the  will  was  as  she  wanted  It 
One  will  look  in  vain  through  this  whole 
testimony  to  find  any  evidence  that  testa- 
trix ever  said  another  word  while  ^ther  of 
the  witnesses  was  in  her  presence.  There  Is 
not  a  word  in  McKenna's  testimony  to  show 
that  testatrix  knew  that  it  was  a  will  she 
was  executing.  He  does  not  recollect  any 
conversation  with  Mrs.  Hauer.  Taking  all 
'the  testimony  of  the  two  subscribing  wit 
nesses  as  true,  there  is  absolutely  nothing 
to  show  that  information  was  conveyed  to 
.the  testatrix  that  this  paper  was  a  will,  ab- 
solutely nothing  to  show  that  she  knew  that 
It  was  a  will.  Suppose  the  witness  did  read 
over  the  attestation  clause.  Even  then,  bow 
could  the  statement  In  su<li  clause,  to  the 
rffect  that  testatrix  published  the  instrument 
as  ber  will,  stand  in  the  face  of  the  testi- 
mony that  ^ows  beyond  question  that  she 
absolutely  could  not  and  did  not  publish  this 
paper  to  the  witness  McKenna  as  her  will? 
She  could  not  do  It  through  word  of  mouth, 
as  she  could  not  speak  En^^ish.  There  Is  no 
pretense  on  the  part  of  any  one  that,  either 
by  sign  or  in  any  other  manner,  she  gave 
McKenna  to  understand  that  she  knew  the 
nature  of  the  Instrument  that  she  had  exe- 
cuted. 

No  matter  what  Mrs.  Hau»  may  have 
wished  to  do,  no  matter  how  fair  isx  wlahes 


wae»  Che  only  aathorlty  tm  Iwr  to  make  a 
wlU  la  tbat  giren  by  statute;  anO,  it  she 
failed  to  oontonn  to  audi  statute^  It  sbouM 
be  left  to  the  law  of  nceeealon  to  divide  her 
property. 


MITCHELL  V.  MORGAN  at  al.   (No.  47S4.> 

(Snprema  Court  «f  Sonth  Dakota.    Jan.  80^ 

1922.) 

1.  Contenpt  «=>44— Order  to  show  caase  heM 
a  "BiotloH  upon  notloet"  wfthla  atatata  r*> 
quiring  notioa  te  ba  triad  la  olrailt  Is 
whioh  the  action  Is  triable. 

Under  Rev.  Code  1919,  |  2117,  and  section 
26%.  sQbd.  3,  application  for  order  to  show 
cause  why  defendants  should  not  be  adjadged 
in  contempt  for  noncompUance  with  order  of 
court  could  not  be  heard  in  circuit  other  then 
that  in  which  the  conrt  had  jurisdiction  of  the 
main  action,  the  order  being  a  ''motion  upon 
notice"  within  the  statute  reqoiring  aoch  a  no- 
titm  to  be  heard  within  the  drcuitr  In  wldd  tha 
action  is  triable,  unless  with  the  osnaant  M  ths- 
judge  the  parties  shall  otherwias  agree. 

2.  Contempt  «  HI  Appllcatlea  to  jHdga  la 
Ms  drcutt  after  his  trial  of  aotten  In  aaathsr 
olrcait  not  conseat  to  heariag  of  oootonpt 
prooeedlais  la  first  drcuit 

Where  judge  of  one  circuit  tried  a  cause 
in  another  circuit  the  defendants'  appUcatioa 
to  such  judge  in  his  own  circuit  for  a  modifica- 
tion of  the  findings  and  for  a  stay  of  pro- 
ceedings did  not  constitute  consent  to  the 
hearing  of  contempt  proceedings  against  de- 
fendants by  such  judge  in  his  own  circuit  un- 
der Bev.  Code  1919,  |  2593.  snbd.  8,  requiring 
sndi  motion  to  be  heard  in  the  drcoit  in 
which  the  action  is  triable,  unless  with  the  con- 
sent of  the  judge  the  parties  shall  otherwias 
agree. 

3.  Appearanoe  4=>I0— Groand  of  objection  to 
JurlsdictiOB  tiM  not  to  convert  special  ap. 
pearance  into  general  appearance. 

Where  defendants  spedaily  appeared  in 
court  in  which  they  had  been  etted  to  ahow 
cause  why  they  should  not  be  adjudged  in  eon- 
iempt  to  object  to  the  jurisdiction  of  the 
court,  ground  of  objection  stating  that  a  stay 
of  proceedings  had  not  expired  and  tbat  the 
court  bad  no  authority  to  pass  upon  plaintiff's 
motion  held  not  to  constitute  the  seeking  of 
affirmative  relief,  so  as  to  convert  special  ap- 
pearance into  a  general  appearance. 

4.  Contempt  «==>63(l)— Order  adjadglag  Oe. 
fendants  la  contempt  void  for  waat  of  Jarls- 
diction,  not  validated  by  order  of  proper 
oonrt  holding  the  contenpt  proooodlngs  la 

full  force. 

Where  order  adjudging  defendants  in  con- 
tempt was  invalid,  because  made  by  coort  of 
circuit  other  than  that  in  which  the  main  ac- 
tion was  triable,  bi  violation  of  Ber.  Code 
1919,  f  2593,  snbd.  8.  fb%  order  was  not  Tall- 
dated  by  order  of  judge  of  drcoit  In  whtd  mala- 
action  was  tried  holding  the  contempt  pto- 
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ceedings  In  full  force  and  effect,  on  theory  that 
■nch  judge  adopted  the  contempt  findings  and 
Judgment  of  Judge  of  other  drcoit 

Appeal  tnm  Circuit  Court.  BrooUiigs 
Conntr:  W.  N.  Skinner,  Judge. 

Action  by  B.  A.  Mitchell  against  John  P. 
Morgan  and  another.  From  an  order  refus- 
ing to  vacate  order  adjudf^ng  defendants  In 
contempt,  and  adjudging  previous  order  to 
be  In  full  force  and  effect,  defendants  u>- 
peaL  Reversed. 

Elit>7,  Elrby  ft  KLtbj,  of  Sioux  7ellB,  for 
appellant. 

HaU  ft  Purdy,  of  Brookings,  for  respond- 
ent 

GATES,  p.  J.  This  cause  has  already  been 
before  us  three  times.  See  43  S.  D.  283,  179 
K.  W.  722  ;  43  8.  D.  589, 181  N.  W.  868 ;  44  S. 
D,  — ,  181  M.  W.  058.  PartlcDlar  reference 
Is  made  to  the  last  citation  for  an  under- 
standing of  Qie  nature  of  the  ca8&  It  la  now 
before  us  on  appeal  In  relation  to  ctnitempt 
proceedings. 

The  cause,  pending  In  the  Third  Judicial 
circolt,  was  tried  at  Brookings,  In  said  cir- 
cuit, In  Jaliuary,  1920,  before  Hon.  Frank 
Anderson,  Judge  of  the  Fifth  Judicial  drcult, 
sitting  at  the  request  of  Hon.  W.  N.  Skin- 
ner, Judge  of  the  Third  Jndldal  drcult.  Prior 
thereto  to  a  denfurrer  to  the  complaint,  on 
the  part  of  defendant  Gulk,  had  been  over- 
ruled, and  an  appeal  bad  been  taken  there- 
from to  the  Supreme  CourL  Tbe  cause, 
upon  the  merits,  was  thereafter  submitted 
upon  briefs,  and  in  March,  1920.  findings  of 
fact  and  tbe  conclusions  of  law  and  a  Judg- 
ment were  signed  by  Judge  Anderson  at 
Webster  in  hia  own  drcult,  and  entered  in 
the  office  of  tbe  clerk  of  the  court  of  Brook- 
ings county.  Defendants  thereafter  applied, 
ex  parte,  to  Judge  Anderson,  in  his  own  cir- 
cuit, for  a  modification  of  tbe  findings  and 
Judgment,  which  modification  was  granted. 
At  tbe,  same  time  and  place  defendant  Mor- 
gan applied  for  a  stay  of  proceedings  which 
was  granted.  Later  In-  "the  day  on  which 
these  two  orders  were  signed  a  warranty 
deed  of  tbe  premises  In  question,  from  de- 
fendant Morgan  to  his  codefendant,  Gulk, 
was  filed  In  tbe  office  of  the  register  of 
deeds  of  Brookings  coun^.  Upon  the  ap- 
plication of  plaintiff  an  order  was  issued 
by  tbe  court,  by  Judge  Anderson  In  his  own 
circuit,  requiring  defendants  to  show  cause 
at  Webster,  in  the  Fifth  drcult,  why  they 
should  not  be  punished  for  contempt  of  court 
because  of  the  transfer  of  tbe  property  in 
question.  The  defendants  niade  a  special 
appearance  and  objected  to  the  Jurisdiction 
of  Judge  Anderson  to  hear  and  determine 
said  matter,  and  moved  that  the  order  to 
show  cause  be  quashed.  The  objections  and 
motion  were  overruled.  Such  special  pro- 
oeedlng  was  tried.    Findilngs  of  fact,  con- 


clusions of  law,  and  Judgment  were  made 
and  entered,  adjudging  defendants  to  be 
guilty  of  contranpt  of  court,  fining  defoid- 
ant  Morgan  the  sum  of  f200,  and  annulling 
and  cancdlng  the  deed  and  the  record  there- 
of. Thereafter  application  was  made  by  de- 
fendants to  Judge  Skinn»  for  an  order  va- 
cating tbe  order  or  Judgment  entered  upon 
the  contempt  proceedings.  Upon  the  hear- 
ing the  court,  by  Judge  Skinner,  entered  an 
order  refusing  the  relief  sought,  and  adjudg- 
ed the  previous  order  to  be  in  full  force 
and  effect  It  Is  from  this  order  that  the 
appeal  la  taken  by  defendants. 

[1]  One  of  tbe  reasons  advanced  for  a  re- 
versal, and  which  was  urged  In  the  special 
appearance  of  defendants.  Is  that  Judge  An- 
derson had  no  authority  to  hear  and  try  the 
contempt  proceeding  at  Webster,  outside  of 
the  Third  Judicial  circuit  Section  2117, 
Bev.  Code  1919,  referring  to  tbe  drcult 
court,  provides: 

"It  is  always  open  for  the  purposes  of  hear- 
ing and  determining  all  actions,  spedal  pro- 
ceedings, motions  and  applications  of  whatever 
kind  or  character,  and  whether  of  a  civil  or 
crimiQal  nature,  arising  under  the  laws  of  the 
state,  and  of  wtiich  it  has  Jarisdiction,  original 
or  appellate,  except  Issues  of  fact  In  rivil  and 
criminal  actions,  and  all  such  actions,  spedal 
proceedings,  motions  and  appUcations  mi^  be 
beard  and  determined  at  any  place  within  the 
ju^dal  drcnit  in  which  is  eitnated  the  county 
wherein  the  same  is  brought  or  is  pending; 
but  isBaes  of  fact  in  any  civil  or  criminal  ac- 
tion must  be  tried  in  the-  county  in  which  the 
same  la  toought,  or  to  which  the  place  of  trial 
is  changed  by  order  of  the  court  upon  tbe  writ- 
ten consent  of  the  parties  to  such  action,  or 
upon  the  ground  now  or  hereafter  provided 
by  law:  Provided,  however,  uothing  In  this 
section  contained  shall  be  construed  to  pre- 
vent the  judge  of  any  drcult  court  from  mak- 
hv  any  order  at  diambers  at  any  place  within 
the  state  In  any  matter  properiy  before  him." 

Subdivision  8  of  i  2393,  Rev.  Code  1919^ 

provides : 

"Motions  upon  notice  must  be  heard  within 
the  drcuit  in  which  tbe  action  is  triable;  un- 
less, with  consent  of  the  judge,  the  parties 
shall  otherwise  agree;  and  all  orders  made  on 
such  motions  may  be  made  In  any  part  of  the 
state." 

From  these  sections  It  Is  manifest  that 
tbe  Legislature  Intended  that  special  pro- 
ceedings .and  motions  on  notice  should  be 
heard  only  within  tbe  proper  drcuit,  unless 
the  Judge  pnd  tbe  parties  consent  otherwise. 
The  order  to  show  cause  was  a  motion  upon 
notice.    McHarg  v.  Com.  Fin.  Corp.  44  S.  D. 

 ,  182  N.  W.  705 ;  LIngenfelter  v.  Gehrlog- 

er,  43  S.  D.  275,  178  N.  W.  946.  Tbe  defend- 
ants did  not  agree  to  bear  tbe  matter  at 
Webster;  on  the  contrary,  they  protested 
against  it  The  trial  court  should  therefore 
have  arrai^jWl  for  a  hearing  at  a  place  with- 
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(8.  IX 


in  tfae  TbM  judicial  drcult.  It  bad  no  au- 
thority-to  bear  the  matter  at  Webster  iin- 
d«  tbe  drcumstances. 

[2]  It  Is  urged  by  respondent  that  the  In- 
Toklngr  of  tbe  Jurisdiction  of  the  court  at 
Webster,  by  the  appUcationB  for  a  modifica- 
tion of  the  findings  and  for  a  stay  of  pro- 
ceedings, amounted  to  a  consent  to  try  the 
contempt  proceedings  at  Webster.  That  does 
not  logically  follow.  Even  Judge  Skinner 
conld  not  lawfully  hare  tried  the  contempt 
proceeding  at  Webster  without  tbe  consent 
of  the  parties. 

ri]  It  Is  urged  by  respondent  that  d^end- 
ants  in  their  special  appearance  and  objec- 
tions to  tbe  Jurisdiction,  asked  for  affirma- 
tive relief,  and  thereby  converted  their  spe- 
cial appearance  Into  a  general  appearanoe. 
We  do  not  think  the  facts  justify  the  con- 
elufljbn.  Ihe  fifth  ground  of  dtfendants'  Ob- 
jection to  the  Jurisdiction  was  as  follows: 

"That  the  faOQorable  drcait  court  of  Broofc- 
iagB  count;,  in  this  case,  on  the  3d  day  of 
April,  1920,  granted  to  the  said  defendant 
J<^  Morgan  a  stoy  of  prooee^gs  in  the  afore- 
said case,  for  a  period  of  60  days'  time,  for  the 
purpose  of  allowing  said  defendant  Morgan  to 
move  for  a  new  trial  or  appeal  to  tiie  Supreme 
Court,  should  he  deem  the  same  ueceBsary; 
that  this  60  days  bae  not  expired,  and  said 
order  is  still  in  full  force  and  effect,  and  tbe 
court  has  no  power  or  authority  to  pass  upon 
or  hear  tbe  motion  presented  by  the  plaintiff." 

This  did  not  coniitltute  the  seeking  of  af- 
firmative relief, 

t4J  It  is  finally  urged  by  respondent  that 
the  findings  and  Judgment  rendered  by  .Tudpe 
Anderson  are  not  now  vulnerable  to  the  ob- 
jection that  they  were  made  outside  of  the 
Third  judicial  circuit,  for  the  reason  that 
defendants  applied  to  Judge  Skinner  for  an 
order  vacatinp  the  Judgment  or  order  of 
Judge  Anderson,  and  upon  the  hearing  Judge 
Skinner  made  an  order  that  the  previous 
proceedings  were  "held  in  full  force  and 
effect."  It  is  claimed  that  this  had  the  effect 
of  expressly  adoptiuK  such  findings  and 
Judgment.  The  matter  was  not  before  Judge 
Skinner  upon  tlie  merits  of  the  adjudica- 
tion of  contempt  It  was  before  him  solely 
upon  the  question  of  Judge  Anderson's  Juris- 
diction. Appellants  ccHitend  and  respond- 
ent concedes  that  the  purpose  of  the  apidl- 
cation  before  Judge  Skinner  was  to  lay  the 
foundation  for  appeal,  It  having  been  held 
6y  this  court  that  an  order  made  by  a  Judge 
outside  of  bis  circuit  was  not  an  appealable 
order.  We  are  satisfied  that  tbe  order  made 
by  Judge  Skinner  did  not  have'  the  effect 
of  curing  the  absence  of  Jurisdiction  of  Judge 
Anderson  to  try  the  CMitempt  proceeding  at 
Webster. 

The  order  ivpealed  from  Is  reversed. 
ANDERSOK.  U  not  aittlng. 


LYNN  V.  8CH1RBER.    (N*.  4899.)^ 

(Supreme  Court  of  South  Dakota.  Jan.  3(t 

1922.) 

1.  Deeds  ^211(1)— Sailer's  admrnlstrater  t* 
avoid  deed  aad  Mil  of  tide  without  procariat 
decree  of  resetsslos  was  reqnlrsirf  to  prove 
seller  entirety  wlthotrt  oaderstanding  at  time 
of  exeeatlon. 

In  administrator's  action  for  conversioa  of 
property,  in  which  defendant  dalmed  owner- 
ship under  a  deed  and  biU  of  sale,  ^m  dece- 
dent, the  administrator,  to  av<dd  such  instru- 
ments without  procuring  a  decree  of  rescission, 
was  required,  under  Rev.  Code  1919,  1  86,  to 
prove  by  competent  evidence  that  deceased  at 
the  time  he  executed  the  l>ill  of  sale  yw  entire- 
ly without  understanffing. 

2.  Appeal  aad  errar  ^l  ISS-Aupreaia  Covrt 
nay  eltlitr  modify  or  withdraw  opialan  at  any 
tlno  while  tt  ratain  JarMMIoa. 

The  Supreme  Court  auy  either  modify  at 
withdraw  an  opinieo  at  any  time  so  long  as  it 
retains  Jariadletien  irf  the  case. 

3.  Appeal  aad  error  «=s>833(9)— Snpnina 
Coort  oa  patlUaa  for  rehearlafl  will  with- 
draw former  opinion  afllrmlai  Jadsman^  and 
reverse  Jedgmeit  where  ef  apfailaa  that  avt- 
deaoB  doaa  aot  tnstala  Jadgnaat. 

Where  tiie  Supreme  Court  on  petition  (or 
rehearing  is  as  fully  conversant  with  tbe  rec- 
ord as  it  could  possibly  be  after  reargu- 
ment,  the  court,  where  of  the  opinion  that  the 
evidence  doea  not  BUetain  the  judgment,  will 
withdraw  former  opinion  affirming  the  judg- 
ment and  reverse  the  judgment  instead  of 
granting  a  rehearing. 

-  Appeal  frcm  Olrcidt  Court,  Gampbdl  Oihu- 
ty;  J.  H.  Bottum,  Judge. 

On  petition  for  rehearing.  Former  opinion 
withdrawn,  and  judgment  and  order  of  lower 
court  reversed. 

For  former  oplnlm,  see  ^  N.  W.  978.  Sea, 

also,  183  N.  W.  864. 

A.  A.  Brown,  of  Mobrldgo,  and  Campbell  ft 
Walton,  of  Aberdeen,  for  appellant 

A.  H.  Wells,  of  Mound  Cltj',  and  Lynn  & 
Lynn,  of  Linton,  N.  D.,  for  respondeait 

WIUTING.  J.  This  cause  is  before  us  up- 
on a  petition  for  rehearing.  The  oiiinlon  be- 
cause of  which  tbe  rehearing  is  sought  ap^ 
pears  in  184  N.  W.  ff78.  Reference  to  samo 
is  made  for  an  understanding  of  tbe  nature 
of  the  case  and  the  Issues  raised.  We  feel 
constrained  to  rrfer  to  that  part-  of  the  peti- 
tion for  rehearing  that  was  prepared  by  At- 
torney A.  A.  Brown.  There  is  much  therein 
which  we  are  certain  counsel,  upm  mature 
reflection,  will  concede  has  no  pr<^r  place  In 
a  petition  addressed  to  this  court  or  to  any 
other  court  Some  of  the  matters  urgea 
therein  might  with  propriety*  have  been  ad- 
dressed to  the  trial  court  upon  an  application 
tot  a  change  of  venne  ok  for  poatpcmement  of 
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tile  cuue;  but  even  that  part  !■  fin«Ign  to 
HiB  record  bereln,  and  n«w  sboald  have  fq>- 
peared  in  nidi  petition. 

It  vould  appear  from  the  petition  for  re* 
liearing  that  defendant  feels  deeply  humiliate 
•ed  became  of  some  of  the  statementa  in  our 
fcnoer  ^^tnlon ;  and,  becaoKr  this  matter  is 
-ao  nrgoitly  snggeBted  bj  oounad  In  tta^  petl< 
tian»  we  feel  jnetiflea  in  reterring  to  sankei 
In  eur  opinion  we  used  the  expreeslaa,  **  When 
Mlcbolflon  put  hl8  cross  to  ttils  agreemoit,  If 
he  ever  did.**  In  the  petition  it  la  urged  that 
'this  eoort  erred  in  aasamlng  "that  the  claim 
that  deceased  signed  the  contract  was  In  dis- 
pute." Petitioner  is  In  error.  In  its  instruc- 
tions, tlie  trial  court  stated,  *nnaintiff.  how- 
ever, denies  that  mobolHim  executed  said  In- 
atmment  ;**  and,  in  several  places,  sud)  court 
gave  inatrnctlons  preteced  with  the  words, 
**If  yon  find  tbat  Niclndson  did  sign  the  in- 
gtrmnents."  In  view  of  the  fact  that  we  were 
affirming  this  case  on  another  ground,  we  did 
aot  fed  called  upon  to  pass  on  the  Issue  as  to 
die  signing  of  the  Instruments.  We  there- 
fore used  Ibe  exiKession  of  which  petitioner 
complains  so  as  not  to  Intimate  any  opinion 
upon  this  disputed  fact.  Neither  did  this 
Gonrt  inf^d  to  Imply  thftt  defendant's  failure 
to  conform  the  written  contract  to  Nicholson'^ 
instructions  was  because  of  any  Intent  to  mis- 
lead Nicholson.  Nothing  said  In  our  opinion 
waxrants  such  Inference.  That  the  contract 
voy  materially  differed  from  such  instruc- 
tions cannot  be  disputed. 

[1]  It.  bowever.  appears  from  the  conceded 
fbcta  that,  prbv  to  the  brining  of  this  ac- 
tion, there  had  been  no  attempt  to  readnd 
the  butrnments  executed  by  the  deceased, 
nils  action  la  neither  one  based  on  a  rescis- 
sion nor  one  brought  to  procure  a  decree  of 
rescission.  It  therefore  was  incumbent  upon 
the  plaintiff,  tmder  section  86.  R.  G.  1919,  to 
0rov^  by  competmt  evidence,  tbat  deceased 
was,  at  tbe  time  be  uecuted  the  above  pa- 
pers, "entirely  witiiont  understanding."  13 
C  J.  242.  In  the  instructions  given  to  the 
jury  by  the  trial  court,  the  Jury  was  very 
«learly  advised  tbat  it  must  flncl  for  defend- 
ant unless  It  found  Nicholson  was  "entirely 
without  understanding"  at  the  time  these  pa- 
IMTS  were  executed.  Appellant  assigned  as 
cronnd  tor  reversal  tbat  tbere  was  "no  evl- 
dence  showing  or  tending  to  ^w  that  the  de- 
ceased did  not  have  sufficient  mental  capacity 
to  reasonably  understand  the  nature  and  ef- 
'  feet  of  what  he  was  doing  when  he  signed 
the  contract";  be  wholly  failed,  either  in  bis 
written  «r  <wal  a^wuent.  to  refer  to  the  in- 
structiM  which  was  the  law  of  the  case, 
which,  as  above  noted,  was  that  the  Jury 
must  find  for  defendant  unless  deceased  was 
*'«itlr^  without  nnderstandlng."  Because 
ot  the  above  fact,  we  failed  to  «mslder  the 
evidence  in  the  true  light  of  such  instmo- 
tton.  Bavli^  re-examined  the  record  in  tiie 
Ught  of  the  law  of  this  case  upon  tbe  trial. 


we  are  of  tiie  o^nlon  that  thm  was  no  evi- 
dence "which  ou^t  reasmably  to  satisfy  a 
Jury"  that  deceased  was  **entirel7  without 
understanding."  Drew  v.  Lawrence,  87  S.  D. 
620,  ISO  N,  W.  274. 

[2,  S]  Ihider  these  drcuinstances,  AoaU 
we  grant  a  rehearing  or  should  we  withdraw 
our  former  o^nion  and'  reverse  the  trial 
conrtT  We  bave  no  doubt  <a  tbe  Inherent 
power  of  this  court  to  tfther  modify  or  with- 
draw an  opinion  at  any  time  so  long  as  It  re- 
tains Jtniadlction  of  the  case.  We  are  satis- 
fled  that  wb  are  as  fully  conversant  with  the 
record  as  we  ooold  possibly  be  after  a  rte- 
argument.  We  should  then  withdraw  our 
former  opinion  and  reverse  the  lower  court 
unless  we  feel  that  tbere  was  evidence  from 
wfaitA  reasonable  men  might  find  that  Nichol- 
son never  signed  the  Instruments.  We  ate 
therefore  called  upon  to  determine  tbat  wbbft 
on  tbe  former  opinion  we  refrained  from  ex- 
pressing our  views  upon.  Th^  is  no  direct 
evidence  ttiat  Mldwlson  did  not  sign  the  pa- 
pers ;  but  tb^  is  the  direct  evidence  of  three 
wltneases,  one  apparently  uninterested,  that 
Nicholson  did  sign  them.  The  only  contain 
tion  tbat  could  be  urged  by  irialntlff  Is  that, 
from  defendant's  own  evidence,  the  Jury 
might  bave  been  warranted  In  finding  that 
Nidiolson  was  physically  able  to  have  signed 
his  nam^  and  that,  a  mark  having  been  used 
In  place  of  his  name,  the  Jury  might  Infer 
that  Nidiolson  did  not  make  sadi  mark.  In 
tbe  light  of  all  the  evidence^  we  do  net  deeni 
such  an  inference  reasonable. 

The  former  opinion  of  this  court  is  witii- 
drawn,  and  tbe  Judgment  and  order  appealed 
from  are  revosed. 


COOK  et  al.  V.  EVANS  ot  aL  (thn 
(Net.  4S33-4939.) 

(Supreme  Court  of  South  Dakota.  Jan.  80; 

1922.) 

Waters  aari  water  cosrass  «s>l33— Rights  to 
ase  of  water  could  be  acqalred  by  approprla- 
ties  witheet  aothis  prior  to  statoto  of  1881. 
Persons  who  entered  nptm  pubUc  lands  sub- 
sequent to  enactment  of  Desert  Land  Act  (Act 
Cong.  March  3,  1877  [U.  H.  Gomp.  St.  fS  4674- 
46781),  and  prior  to  enactment  of  Laws  (N. 
D.)  1881,  c.  142,  conld  acquire  tbe  right  to  the 
use  of  water  by  appropriation  without  notice, 
but'  an  appropriation  so  made  is  subject  to  the 
same  lunitationa  and  restrictioDS  as  appropria* 
tiooa  made  under  such  chapter  142. 

Appeal  from   Circuit  Gonrt,  I«wrence 

Cocnty;  James  McNenny,  Jodg& 

On  petition  for  rehearing.  PeUtlim  de- 
nied, and  former  oplnioa  affirmed  as  modi- 
fied. 

For  former  optolon,  see  18S  N.  W.  262. 

Hayes  ft  H^fton,  af  Deadwood.  for  plaln- 
tU&k 
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Martin  ft  Maam,  at  Deadwood.  f<v  d^end- 
auts. 

WHITINO,  J.  This  cause  Is  before  us 
upon  petition  for  rdiearing,  our  opinion  be- 
Jng  r^rted  in  185  N.  W.  262.  Bieference  Is 
made  to  such  opinion  for  a  statement  of  the 
nature  of  the  case,  the  issues,  the  facts,  and 
the  holdings  of  this  court  Petitioners  urge 
numerous  alleged  errors  in  such  holdings; 
but,  after  a  careful  consideration  of  their 
contentions,  we  are  satisfied  tliat  we  did  not 
err  except  upon  one  point  It  is  true  that  we 
used  the  word  "entry"  in  speaking  of  the 
time  from  which  a  party  mlgbt  base  claim 
to  riparian  rights,  and  petitlonors  seem  to  be 
misled  by  the  use  of  that  word  instead  of 
the  word  "settlement"  construing  our  opin- 
ion as  holding  that  riparian  rights  date  fr<Hn 
the  filing  of  entry  in  a  land  office  instead  of 
the  entering  np<m  the  land  and  taking  posses- 
sion thereof.  The  word  "entry,"  as  used, 
when  construed  in  connection  with  the  ac- 
companying statements,  discloses  that  entry 
npon  land  rather  than  mtry  of  land  was  In- 
tended. 

We  did,  however.  In  speaking  of  those  who 
may  have  made  ilnfounded  claims  to  riparian 
rights  based  on  entries  upon  lands  after 
March  3, 18T7,  say: 

"It  does  not  follow,  however,  that  a  party 
who  DOW  makes  claims  as  riparian  owner  may 
Sot  be  entitled  to  recogaition  as  one  who  has 
gained  rights  l>7  user.  If,  in  attempting  to  make 
use  of  their  claimed  riparian  righta,  certain  of 
thw  parties  have,  in  fact,  actaall;  appropriat- 
ed waters  to  their  own  use  in  addition  to  sach 
waters  as  they  may  have  heretofore  claimed  as 
appropriators,  they  may.  tbroagh  user,  have 
acquired  rights  that  shoald  be  determined  in 
this  action.  Such  additional  rights,  not  being 
based  upon  such  acts  of  procedure,  sanctioned 
by  law  or  custom,  as  would  constitute  fn  law  an 
appropriation,  would  vest  at  the  end  of  the  pe- 
riod necessary  to  acquire  same  by  prescription. 
Under  the  facts  of  the  case  before  us,  all  rights 
so  acquired  would  be  subsequent  to  and  inferior 
to  those  rights  which  the  several  parties  may 
have  acquired  through  the  sanctioned  methods 
of  appropriation;  furthermore,  priority  as  be- 
tween sucb  additiooal  rights  would  be  govern- 
ed by  tbe  dates  upon  which  such  rights  became 
vested  in  the  several  parties." 

Upon  further  consideration,  we  are  satis- 
fied that  the  law,  prior  to  tbe  mactment  of 
chapter  142,  Session  Laws  1881,  was  as  laid 
down  in  27  R.  O.  L.  175 : 

"Either  by  statute,  or  by  a  custom  so  well  es- 
tablished and  generally  recognized  as  to  have  all 
the  force  of  a  statute,  it  is  usual  for  persons 
bitending  to  appropriate  tbe  waters  of  a  run- 
ning stream,  or  some  part  thereof,  to  give 
warning  of  their  intention  by  posting  at  or  near 
the  intended  point  of  diversion  a  signed  notice 
of  their  intention  stating  tbe  amount  of  water 
intended  to  be  appropriated,  the  place  and 
means  of  diversion,  the  nse  or  uses  for  wliich 
the  water  is  desired,  and  generally  the  placa 


where  it  is  to  l>e  used,  and  a  desfgaaUon  of  the 
general  route  of  tbe  ditch  or  canal  by  wUdk 
it  is  to  be  carried.  These  notices,  however, 
are  not  indispensable  to  the  valid  appropriatioB 
of  water.  They  are  intended  merely  as  the 
first  act  toward  appropriation,  to  which  the 
appropriation,  when  completed  with  reasonable- 
diligence,  shall  relate,  and  shall  thus  become 
paramount  to  the  righta  of  such  persons  a» 
shall  subsequently  undertake  to  malce  an  appro- 
priatiott  of  the  waters  of  the  same  stream. 
The  actual  appn^riation  of  water,  tbou^  not 
preceded  by  the  postii«  or  recording  of  any 
notice,  is  valid  both  as  against  persons  claim- 
ing an  interest  In  the  water  as  riparian  pro- 
prietors and  as  against  subsequent  appropria- 
tors thereof.** 

However,  any  aiH>roprlatlon  which  may 
have  been  made  without  notice  prior  to  the- 
1881  law,  as  well  as  all  appropriatUnis  that 
may  have  been  made  under  that  law,  are- 
subject  to  the  same  limitations  and  restric- 
tions, because  of  the  rights  of  the  public,  as 
held  to  apply  to  appropriations  based  upon' 
notices  not  statutory. 

As  so  modified,  our  formw  tq^on  is  af* 
firmed,  and  petition  for  rehearing  denied. 


HAASER  V.  ENQLEBRECHT.    (Ne.  4579.)> 

(Snpreme  Court  of  South  Dakota.   Jan.-  80; 

1822.) 

1.  Appeal  and  error  ^s>933{6)  —  Reoord  aad 
oertifleate  presnned  to  have  base  bafora  Judge 
on  BOtlga  for  new  trial,  thoetk  eertttteato  not 

attached  to  reeord. 

Where  presiding  judge  made  a  proper  cer- 
tificate to  settle  the  record  which  dearly  tetvt- 
red  to  the  record  and  bore  the  date  <hi  which 
the  motion  for  new  trial  was  heard,  and  had 
been  placed  with  the  record  among  the  files  of 
the  clerk  of  the  circuit  court,  the  Supreme 
Court  will  assume  on  appeal  from  order  denying 
a  new  trial  that  the  record  and  certificate  were 
before  the  judge  who  heard  the  motion  for  new 
trial,  though  the  dierk  liad  failed  to  attach  cer- 
tificate to  remainder  of  record. 

2.  New  trial  «=»I3I(S)— Clerk's  failure  to  at- 
tach oertlfieate  to  remainder  of  record  did  not 
require  Judge  to  deny  motloa  for  new  trial. 

Where  presiding  judge  made  a  proper  cer- 
tificate to  settle  tbe  record  which  bore  the  date 
on  which  the  motion  for  new  trial  was  heardt 
and  which  so  clearly  showed  what  the  judge 
intended  to  indude  in  the  settled  record,  and 
the  certificate  was  placed  with  tbe  record  among 
the  files  of  the  derk  of  tbe  drcuit  court,  the 
failure  of  such  clerk  to  physically  attach  the 
certificate  to  the  remainder  of  the  record  did 
not  require  court  to  deny  motion  for  a  sew  triaL 

3.  Waters  and  water  oonrses  «=s>4  —  RIparias 
rights  to  use  of  water  for  Irrigation  purposeo 
must  have  been  acquired  by  settleneat  en 
public  land  prior  to  enaotmeat  of  Doaert  Lae* 

Act 

Plaintiff,  daiming  the  right  to  oae  of  water 
for  Irrigation  purposes  as  ripuian  onar,  was 
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required  to  prove  settlement  apoD  land  by  pat- 
entees prior  to  enartiuent  of  Desert  Land  Act 
Cony.  March  3, 1877  i  U.  S,  Comp.  St.  S{  4674- 
4678),  which  severed  from  public  lands  not 
previouBlT  entered  upon  oU  rights  to  use  of  wa- 
ters adjacent  thereto,  except  for  domestic  pur- 
poses, and  defeated  tbe  remaindnc  waters  to 
the  puUlc. 

Appeal  from  Circuit  Gonrt,  Castw  Oonn* 
ty ;  Levi  McGee,  Jndge. 

Action  by  AuKiut  A.  Haaser  Bgatnet  Au- 
gnst  D,  Euglebrecht  From  Judgment  for 
plaintiff  and  from  order  denying  a  new  trial, 
d^eodant  appeals.  Judgment  and  order  re- 
Tersed. 

Harry  P.  Atwater,  of  Sturgls,  and  Percy 
H.  Helm,  apd  H.  M.  Lewis,  both  of  Hot 
Springs,  for  appellant. 

Boell  &  Denu,  of  Rapid  City,  for  respond- 
ent. 

WHITINQ,  J.  Thla  action  was  brongbt 
seeidng  the  condemnation  of  a  rlgbt  of  way 
over  defendant's  lands,  upon  which  plalntUf 
would  construct  on  irrigation  ditch  to  con- 
vey onto  plaintiff's  lands  the  waters  of  a 
certain  stream.  Plaintiff  bases  liis  claim 
herein  solely  upon  the  ground  that  his  fatm 
lauds,  so  sought  to  be  Irrigated,  are  riparian 
to  this -particular  stream.  Judgment  was  for 
plaintiff.  From  sueh  judgment  and  fmu  an 
order  daiylng  a  new  trial,  defendant  tuts 
appealed. 

[1,2]  Respondent  contends  that  the  lower 
court  should  he  sustained  because  there  was 
no  proper  settled  record.  It  appears  that 
Judge  McGee,  the  trial  judge  presiding  at 
this  trial,  made  a  proper  certificate  to  settle 
the  record  herein,  la  thla  certificate  he  re- 
ferred to  such  record,  reciting  the  number 
of  pages  thereof,  and  that  It  contained  the 
Judgment  roll  together  with  a  full,  true, 
and  correct  transcript  of  the  proceedings  liad 
at  the  trial.  The  cleric  of  the  circuit  court 
neglected  a  duty  prescribed  by  statute,  and 
failed  to  attach  tlUs  certificate  to  the  re- 
mainder of  the  record;  but  he  did  place  it, 
with  such  record,  among  the  files  in  his  of- 
fice. This  certificate  was  dated  the  date  on 
which  the  motion  for  new  trial  was  beard. 
This  court  will  assume,  the  contrary  not 
app^rlng,  that  such  record  and  certificate 
were  before  the  Judge  who  heard  the  motion 
for  new  trial.  As  It  does  not  appear  that 
the  failure  of  the  clerk  to  attach  such  cer- 
tificate to  the  record  was  noted  upon  the 
bearing  of  such  motion,  and  lnasniu<^  as  the 
certlflcate  so  clearly  refers  to  the  record  to 
which  It  was  Intended  to  he  attached  as  to 
penult  of  no  doubt  as  to  what  the  trial  judge 
Intended  to  Include  In  the  settled  record,  this 
court  would  not  be  warranted  In  holding  that 
file  trial  txnirt  was  bound  to  deny  the  motion 
for  sew  trial  because  cf  Bach  omission,  by 


the  cleric  of  the  circuit  oourt,  to  physically 
attach  the  certificate  to  the  reodrd. 

[I]  There  are  many  asslgmneotH  of  error, 
and  they  relate  to  many  questions.  D^end- 
ant  Injected  to  the  introduction  <a  any  evl- 
doiee,  on  the  ground : 

"That  the  complaint  does  not  state  a  cause  ot 
action,  in  that  the  complaint  fails  to  show  that 
there  liad  been  any  appropriation  of  water  by 
the  plaintiff;  and  under  the  provisions  of  chap- 
ter 180  of  the  Session  Laws  of  1907  the  ripa- 
rian rights  theretofore  existing  were  repealed." 

Defendant  also  moved  for  a  directed  yer- 
diet  m  the  ground  that— 

"Plaintiff  has  not  shown  that  be  is  entitled  to 
the  relief,  for  the  reason  that  he  is  not  enti- 
tled to  any  riparian  rights  under  the  laws  of 
die  state  of  South  Dakota.** 

While  the  above  obJectl(m  and  motion  did 
not  directly  presoit  the  question  of  the  ef- 
fect of  the  Desert  Land  Act  of  Mardi  8, 
1877  (U.  S.  Comp,  St.  SS  4674-4678),  they, 
by  Implication,  maintained  tiiat  plaintiff  had 
no  rights,  as  riparian  owner,  to  these  waters 
for  irrigation  purposes.  Re^ndent  does 
not  question  but  that  the  effect  of  such  act 
is  before  us,  but  dtes  numerous  cases  where- 
in he  Insists  this  and  the  federal  court  have 
held  that  riparian  rights  might  be  acquired 
otter  1877.  An  examination  of  the  decisions 
in  these  cases  discloses  that  In  none  of  them 
was  the  effect  of  the  Desert  Land  Act  con- 
sidered. In  the  case  of  Coolc  v.  Dvaus,  185 
N.  W.  262,  lately  decided  by  tills  cour^  the 
question  was  directly  presented  as  to  wheth- 
er any  riparian  rights  could  be  acquired  In 
public  waters  subsequent  to  such  act ;  and  in 
that  case  this  court  held  that  no  riparian 
rights  in  water  for  irrigation  purposes  could 
be  acquired  subsequent  to  the  aiactment  of 
such  act.  There  is  no  evidence  showing 
that  plaintiff's  lands  were  settled  upon  by 
the  patentees  thereof  prior  to  March  3,  1877. 
Furthermore,  the  dates  of  the  patents  render 
it  almost  a  certainty  that  settlement  was  not 
made  until  after  that  date.  When  plaintiff 
claimed  as  a  riparian  owner,  the  burden  was 
upon  him  to  establish  such  daim  by  proof  of 
settlements  upon  these  lands  at  a  date  that 
would  give  to  the  settlers  such  rights.  Un- 
der the  evidence,  it  does  not  appear  that 
plaintiff  or  his  grantors  ever  did  acquire  any 
riparian  rights  In  and  to  such  waters,  other 
than  the  right  to  use  the  waters  for  domestic 
purposes.  It  therefore  follows  that,  tmless 
the  plaintiff  has  some  rights  to  the  waters 
In  question  other  than  any  pleaded  or  prov- 
en herein,  he  Is  not  in  a  position  to  maintain 
this  action.  There  are  other  assignments 
of  error  that  would  have  to  be  sustained; 
but  the  matter  above  discussed  Is  the  one 
all-Important  matter,  and  we  deem  it  un- 
necessary to  discuss  other  asslgnm^ts. 

The  Judgmoit  and  ordw  appealed  from 
are  reversed. 
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LU8SNIG  et  n.  v.  INVESTORS'  SECURITY 
ASS'N  at  aL   (No.  22540.) 

(Bapreme  Court  of  IfiimeBeta.  Dee.  16, 1921.) 

HmasteU  «3»II8(5).  133— Evldenw  held  to 
•hew  Jelider  of  hisbaad  ud  irifo;  oontraet 
to  ooMvey  void  when  eot  eloMd  by  wtfa; 
deed  valid,  althouah  eo  Joinder  la  eontraot  ky 

wife. 

The  evidence  jsustains  a  finding  that  a  deed 
of  the  homestead  of  the  plaiatiSa,  huaband  and 
wife,  was  executed  by  both,  and  that  it  was  de- 
livered. The  contract  for  the  sale  of  the  home- 
stead, in  which  the  wife  did  not  join,  web  void; 
bat  her  Joinder  in  the  deed,  which  was  intended 
to  be  delivered,  and  which  was  deposited  in  es- 
crow, waived  her  homestead  rights  apon  its 
snbsequent  ddiverT' 

Appeal  from  District  Court,  Hennepin 
Ooonty;  W.  W.  Bardwtfl,  Judge. 

Action  by  Micha^  Lussnlg  and  wife  against 
tbe  Investors'  Security  AsBodatlon  and  anoth- 
er. Findings  for  the  d^radants,  and  from 
an  order  denying  motion  for  new  trial  tbe 
plalntiflfs  appeal.   Order  affirmed. 

Westphal  &  Odiu,  of  Minneapolis,  for  ap- 
jiellants. 

Geo.  A.  Lewies  of  Minneapolis,  t<a  resvond- 
ents. 

DIBEm  J.  Action  to  set  aside  attain 
conveyances  made  by  tbe  plaintiffs  to  the 
defmdants  on  an  exchange  of  lands.  There 
were  findings  for  tbe  defendant  The  plain- 
tiffs appeal  from  tbe  order  denying  tb^ 
Botloa  for  a  new  trial. 

The  K^alntUfa  are  hu^and  and  wife  On 
June  27,  im  tbe  idalntlff  Michael  Loaa- 
nlg  altered  into  a  contract  with  one  Shlr^ 
cliff,  representing  the  defendant  association, 
for  an  exdiange  of  lands.  Among  tbose 
which  Luasnlg  was  to  give  was  hU  home- 
stead property  In  Minneapolis.  Mrs.  Lnssnlg 
did  not  Join  In  the  contract  It  was  there- 
fore void.  She  Joined  In  a  deed  executed  by 
bef  husband  to  Uie  assoclatiwi.  Her  dalm 
Is  that  she  did  not  knowln^y  sign  the  deed, 
bnt  thought  she  was  signing  a  mortgage  In 
renewal  of  a  mortgage  then  nptm  the  home- 
stead. 

The  contract  of  June  27  provided  tot 
putting  the  deeds  in  escrow  to  be  delivered 
upon  performance.  The  trial  court  found 
that  the  deeds  were  delivered  in  escrow,  and 
that  tbe  defendant  performed  and  rec^ved 
the  deed  of  the  homestead.  The  evidence 
was  sQdi  as  to  Justify  tbe  court  In  finding 
that  the  wife  Imowingly  signed  the  deed,  In- 
totding  that  It  would  be  delivered  In  the  ex- 
change, and  that  the  husband  deposited  It  in 
escrow.  Thtt  Joinder  oi  the  wife  In  the  deed 
waived  her  homestead  rights,  and  a  subse- 


quent delivery  by  tbe  husband  In  escrow  was 
valid.  Knopf  V.  Hansen,  37  Minn.  215,  S3  N. 
W.  781.  The  evidence  sustains  the  finding  of 
execution  and  delivery. 

An  accounting  was  had,  by  consent  of  the 
parties,  as  to  certain  receipts  and  expendU 
tures  of  the  parties  in  connection  with  the 
properties  eictiangedl  The  claim  of  the  plaio- 
tlffs  for  improvements  upon  their  homestead 
property  was  by  consent  uot  considered. 
There  is  a  claim  that  tbe  defendant  received 
$180  In  Interest  for  which  it  did  not  accoont 
We  do  not  find  proof  of  this. 

Order  afflrmed. . 


STATE  V.  ROLFE.    (No.  22673.) 
(Supreme  Court  of  KQnnesota.  Jan.  27, 1922.) 

fSt/ilahua  Iv  tlie  Court  ) 

Astanlt  and  batten  ^s>92-Cvldaaee  bald 
saflflleat  to  ernvkt  of  tidtlBi  ladaeaat  nbar- 
tits  with  ilri. 
The  evidence  la  Md  not  to  sustain  tbe  eoa- 

vietion. 

Appeal  from  District  Court  Nomuan  Coun- 
ty; Andrew  Grlndeland.  Judge. 

A.  O.  Bolfe  was  coavleted  of  taJdiig  fnde> 
cent  liberties  with  a  16  year  old  girl,  and  a 
new  trial  was  dwied,  and  be  appeals.  Order 

and  Judgment  reversed. 

Hetland  &  Hetland,  ot  Ada,  and  G.  O.  Due- 
land,  of  Moorbead,  for  ai^llant 

C.  Ifc  Hilton,  Atty.  Gen.,  Jas.  SI.  Blarkham. 
Asst  Affy.  Gen.,  and  M.  A.  Brattland.  Ot. 
Atty.,  of  Ada,  fOr  respondent 

HOI/T,  J.  Defendant  was  conrictod  ot 
taking  Indecent  liberties  with  a  16  year  6U 
girl,  and  appeals. 

The  girl,  from  the  time  she  was  6  or  7 
years  old,  has  been  In  the  haUt  of  visiting 
defendant's  feed  and  fuel  office  In  Ada. 
Minn.  Frequently  she  obtained  ftom  him 
small  sums  for  candy  or  lee  cream,  and  as 
she  grew  older  the  gtfte  Increased  somewhat 
In  amounts.  She  claims  that  for  some  spe- 
cial purposes  she  got  larger  sums,  the  largest 
being  f  12.50  or  |13.  The  day  before  she  was 
16  she  visited  him  at  his  place  of  business, 
which  Is  on  the  main  street  of  the  dty.  She 
says  diey  were  talking  and  J<4£ing  tor  half 
an  hour  or  itmger.  In  the  course  of  the  visit 
he  stated  that  it  would  be  nice  to  take  Im- 
proper liberties  with  her.  She  retorted: 
"Just  becatise  you  like  It  Is  no  sign  yon  are 
going  to."  She  testified  that  *'he  qnlt  talk- 
ing that  way,**  and  that  was  the  first  and 
only  time  he  had  uttered  anyOilng  bordttlng 
on  the  Improper.  They  were  then  sitUng 
oyer  ten  feet  apart  She  expressed  no  re- 
sentment, and  continued  her  stay.   As  she 
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was  so  lAttlnE  sli«  pulled  np  her  drcas  lOlDitly 
and  ablUted  Iier  new  slllc  stocldagi  to  talm. 
After  about  16  miontes  longer  of  jocular 
bantering,  during  wWch  she  came  op  and 
stood  by  the  chair  la  wbldi  he  was  then  sit- 
rbie,  she  again  oaUed  his  at^Uoa  to  her 
silk  boee^  pn-haps  lifting  ha  dress  a  little, 
as  she  admits.  He  readied  out  his  hand; 
bis  even  palm  toa<&lng  the  stocking  below 
the  calf  of  the  leg.  The  hand  slid  up  about 
three  inches,  she  thinks.  He  did  not  close 
bfs  band  on  her  leg.  It  was  below  the  bot- 
tom of  the  dress.  She  claims  that  she  said, 
"Quit,"  and  he  did.  Again  no  resentment 
was  indicated  by  her.  She  prolonged  her 
stay,  and  wheedled  some  money  from  him 
before  she  left.  Defendant  Is  an  elderly 
married  man,  with  grown  children. 
The  statute  reads: 

"Brery  person  who  BbaU  take  any  indecent 
libertiss  irith  or  on  the  person  of  any  female, 
not  a  public  prostitnte,  without  her  consent 
expresfldy  given,  and  which  acta  do  not  In  law 
amomit  to  rape,  an  attempt  to  commit  a  rape, 
or  an  assault  with  intent  to  commit  a  raps,  ud 
any  person  who  ihall  take  such  indeeent  Ubsr- 
ties  with  or  on  the  person  of  any  female  under 
the  age  of  fourteen  years,  without  regard  to 
whether  she  shall  consent  to  the  same  or  not, 
shall  be  guDty  of  a  felony.**  O.  &  1918*  | 
8663. 

We  do  not  think  the  touching  of  the  person 
of  tbe  prosecutrix,  under  the  clrcomstances 
related  by  her,  c(matitutes  an  offense  under 
the  statufb  quoted.  No  language  which  ac- 
companied the  act  can  possibly  characteiize 
It  as  an  attempt  to  take  Indecent  liberties. 
The  girl's  actions  Invited  an  examination  of 
the  stockings.  She  was  of  an  age  that  ex- 
press consent  would  prevent  all  acts  of  in- 
decent liberties  short  of  an  assault  with  In- 
tent to  commit  rape  from  being  a  vlolatlofi 
of  tbis  statute.  But  it  is  claimed  that  the 
improper  remark  made>  15  minutes  before 
characterized  the  physical  touch  of  her  par- 
son, ^e  court  correctly  charged  the  jury 
that — 

'The  act  or  assault  need  net  be  In  Itaslf  bt- 
deecnt  In  iti  nature,  but  may  be  rcndsred  so 
by  the  words  and  circumstances  accompanying 
the  transactioa.** 

The  difficulty  Is  with  the  proof.  No  word 
or  circumstance  accompanied  the  act  com- 
plained of  which  in  any  manner  tended  to 
render  it  indecent  or  queationalde.  Prose- 
cutrix admits  that  the  talk  at  tbe  time  was 
(;ntirely  proper,  and  that  the  circumstances 
of  his  touching  her  Indicated  not  the  slight- 
est effort  to  go  beyond  what  the  act  itself 
was  limited  to.  The  previous  Improper  re- 
mark of  d^endant  was  so  separated  from  the 
act  both  In  time  and  drcumstances  that  the 
inxy  were  not  warranted  In  using  that  to 
Interpret  the  act  of  touching  her  person. 


In  view  of  tbe  conclusion  reached  other 
wrors  conplnined  of  need  not  he  contfdered. 
The  order  and  Judgment  are  revmed. 


FIRST  NAT.  BANK  OF  MoCLUSKY,  N. 
V.  ROGERS-AMUNDSON-FLYNN 
CO.    (No.  22591.) 

(Supreme  Ckiurt  of  MinneBOta.   Jan.  27,  1^.) 

(Syltdbui  hv  the  Court.) 

1.  AsslflsffleRtt  «»49— Facta  held  to  sastals 
flsdlag  of  equitable  asslaament  of  prooseds 
from  oatUe  ooaslgNsd  to  defendaat  for  sale. 

The  facta  stated  in  tbe  opinion  Justified  the 
trial  court  in  finding  that  there  had  been  an 
equitable  assignment  to  plaintilf  of  a  portim 
of  the  proceeds  of  the  sale  of  cattle  consigned 
by  the  assignor  to  defendant  for  sale. 

2.  AsBlgaHeats  «»S7— CoaslgMs  reeelvlag  aid 
selllag  feeds  with  aotloa  of  oosslinef  s  draft 
Md  liable  is  pt^ 

The  general  rule  is  that,  before  acceptance, 
a  draft  payable  generally,  and  not  out  of  any 
partteular  fond,  will  not  operate  as  an  assign- 
ment But,  if  a  consignee  receives  and  sells 
goods  for  the  consignor,  with  notice  that  a  draft 
drawn  upon  him  by  tbe  consignor  was  intended 
to  give  tbe  payee  an  interest  in  and  the  right 
to  receire  part  of  the  proceeds  of  the  sale,  he 
becomea  liable  to  the  payee  for  sndi^  proceeds. 

8.  Aasfganeatt  «937— That  payee  ef  oenslga- 
or's  draft  drawn  on  conslonee  did  not  obtain 
the  bill  of  ladlag  will  sot  defeat  payees  re- 
covery. 

Uhder  such  drcumstances,  the  fact  that 
the  bill  of  lading  was  not  issued  or  delivered  to 
the  payee  is  not  of  sufllcient  importance  to  de- 
feat a  recovety. 

4.  Bllla  od  wtea  ^25-CoaslgBee  aooepttng 
and  selling  eoaslgnsiest  with  notloe  ef  coa- 
slgaor's  bill  of  exchange  is  favor  of  drawee 
Is  liable  as  for  money  had  and  received. 

Sections  5930  and  6944,  Gen.  St  1013,  pro- 
viding that  the  drawee  in  a  bill  of  exchange  is 
not  liable  to  the  payee  unless  and  until  he 
accepts  the  bill  In  writing,  do  not  defeat  a  re- 
covery by  the  payee  under  the  drcumstances 
stated  above.  The  acceptance  of  tbe  consign- 
ment is  the  equivalent  of  a  promise  to  accept 
the  bill,  whidt  may  not  then  be  repudiated  by  the 
drawee.  He  receives  tbe  proceeds  of  sale  for 
the  use  of  the  payee,  and  is  liable  to  him  as  for 
money  had  and  received. 

Appeal  from  District  Court,  Dakota  Coun- 
ty ;  Alhett  Johnson,  Judge. 

AcUon  by  the  First  National  Bank  of  Mc- 
Ciusky,  N.  D.,  against  the  Rogera-Amundson- 
Flynn  Company.  Judgment  ordered  for 
plalntlfl  and  from  an  order  denying  a  new 
trial,  the  defendant  ^ipeala  Order  affirmed. 


•For  ether 
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Moore,  Oppenbeimer^  Peterson  &  Dldkaoa, 
of  St  Paol,  and  John  P.  Devauey  and  Theo- 
dore Thompson,  both  of  Minneapolis,  for  ai>- 
pellant. 

D.  L.  Gnumia,  <jt  South  St.  Paul,  Cor  re- 
Bpondent 

LEEIS.  O.  At  the  time  of  tbe  transaction 
Involred  In  this  litigation,  B.  E.  Rndlsell  was 
a  stock  buyer  at  McClusky,  N.  D..  making 
shipmmts  to  defendant,  a  dealer  in  live  stock 
at  Sond  St.  Paul.  It  was  his  practice  to 
draw  on  defendant  when  making  a  shipment, 
deposit  the  draft  with  the  plaintiff  and  issue 
checks  to  pay  for  the  stock.  This  he  bad 
done  at  least  four  tlmM  prior  to  ttie  trans- 
action here  luTolred,  and  his  drafts  had  been 
honored.  On  or  about  Kov^ber  13, 1919,  he 
purchased  82  head  of  cat^  farmers  in 
the  vicinity  of  McCluafcy.  To  obtain  funds 
to  pay  for  the  cattle  he  drew  on  the  defend- 
ant for  f  1,2S0  In  advance  of  the  shipment, 
delivered  the  draft  to  plaintiff,  received  cred- 
it for  the  amount,  and  Issued  his  diecks  to 
the  farmers.  The  arrangement  under  which 
this  was  done  was  made  on  November  13. 
Pollowlng  Is  a  copy  of  the  draft: 

"$1,250.00.  Mcausky,  M.  Dak.  Nov.  13, 1919. 

"Pay  to  the  order  of  First  National  Bank  of 
McClQBky,  at  the  First  National  Bank,  twelve 
hnndred  fifty  d<dlaf8,  with  exchange.  Value  re- 
ceived and  cltarge  same  to  the  account  of 

E.  Budisen. 
Sogers,  Amnndson  ft  Ilynn,  So.  St  Paol, 
Minn. 
"Onstomcr's  Draft" 

PlainUff  forwarded  the  draft  to  a  St  Paul 
bank  for  collection.  It  was  rec^ved  Novem- 
ber 16,  and  a  deposit  slip  was  made  oUt  and 
sent  to  plaintiff  by  the  bank,  crediting  It 
with  the  amount  of  the  draft  Plaintiff  re- 
ceived the  Blip  on  November  17.  On  that 
day,  and  again  on  November  18,  the  St  Paul 
bank  presented  the  draft  to  defendant  '  On 
each  occadon  it  refused  to  accept  or  pay  it 
On  November  18  the  St  Paul  bank  sent  a 
telegram  to  plaintiff,  stadng  tliat  the  cattle 
had  not  arrived  and  the  draft  was  unpaid, 
and  also  a  letter  to  the  effect  tb&t  the  draft 
had  not  been  paid  for  that  reason.  The 
ched:s  Bndisell  issued  were  paid  on  Novem- 
ber 16  and  17.  Tlie  cattle  were  shipped  <m 
November  18,  before  plaintiff  had  notice  that 
the  draft  had  not  been  paid.  On  November 
18  defendant  received  from  the  railway 
agent  at  McC^usky  a  telegram  in  response  to 
one  it  had  sent  him.  Informing  it  that  the 
cattle  had  been  shipped  that  day.  The  cat- 
tle arrived  at  South  St  Paul  on  November 
19.  Defendant  took  possession  of  and  sold 
them  on  November  20.  ^e  net  proceeds  of 
their  sale  was  $1,385.62.  Claiming  that  Bud- 
Isell  was  Indebted  to  it  In  the  sum  of  $1,221.- 
09  on  account  <d  overdrafts  on  previous  ship- 
ments, defendant  retained  that  amount  and 
aent  him  a  diedc  for  the  balance  of  $161.43. 


Thereupon  idainUff  bron^t  this  action  to 
recover  the  amount  of  the  draft 

The  complaint  allied  tJiat  it  was  the  In- 
tention of  plaintiff  and  Budlaell  that  the 
draft  should  constitute  an  assignment  of  the 
proceeds  of  the  sale  of  the  cattle  to  the 
tent  of  $1,260,  and  that  defendant  had  notice 
of  snch  assignment  when  It  recdved  tlw  cat- 
tle. The  case  was  tried  by  the  court  with- 
out a  Jury.  It  was  found  that  In  om^dera- 
tlon  of  the  mon^  advanced  to  pay  fOr  tl» 
cattle,  Budlselt  agreed  to  assign  and  did  as- 
sign to  plaintiff  $1,200  of  the  proceeds  ot 
their  sale,  and  consigned  the  cattle  to  de- 
fendant who  received  them  with  foU  knowl- 
edge and  notice  of  the  assignment.  Jud|^ 
ment  In  plaintiff's  favor  was  ordered,  and 
defendant  has  appealed  finun  a  doiial  of  a 
new  trial. 

[1]  1.  It  urges,  first  that  tba  finding  of  an 
assignment  is  not  8Upp<»ted  Uie  evldrace. 
While  the  evidence  is  neltiber  fidl  nor  defi- 
nite as  to  the  transaction  between  Bndisell 
and  the  plaintiff,  it  may  fairly  be  inferred 
that  it  was  agreed  that  plaintiff  should  fur- 
nish the  money  to  pay  for  the  cattle;  0iat 
Budisell  should  draw  on  d^endant  for  tike 
amount  In  advance  of  the  shipment  and  be 
allowed  to  Issue  diecks  to  pay  for  the  cattle; 
that  ahipmeit  was  not  to  be  made  until  suf- 
fldent  time  had  elapsed  to  enable  plaintiff  to 
have  tiie  draft  presented  for  acceptance; 
and  that  It  should  be  paid  out  of  the  pro- 
ceeds received  by  defendant  upon  the  sale  of 
the  cattle.  In  Abort,  the  evidmoa  permits 
the  inference  that  It  was  Rndlsell's  purpose 
to  transfer  enou^  of  such  proceeds  to  repay 
the  money  fumUhed  lilm  to  buy  the  cattle; 
that  he  Intended  to  give  plaintiff  an  intraest 
in  tiie  proceeds,  and  made  the  draft  to  carry 
out  his  Intention,  receiving  a  valuable  con- 
sideration from  the  plaintiff.  As  t>etweeD 
tiiem,  under  these  drcumrtances  tbra«  was 
an  equitable  assignment  of  $1,260  of  sndi 
proceeds.  Canty  v.'Lattemer,  81  Minn.  239, 
17  N.  W.  885;  Griggs  v.  St  Paul.  66  Minn. 
150,  67  N.  W.  461:  Pom.  Bq.  Jur.  |  1280; 
Story's  Eq.  Jur.  H  1404. 1408;  5  a  J.  p.  837, 
and  section  T8,  p.  909;  2  B.  O  I*  p.  614, 1  21. 
The  t&ct  that  there  were  no  funds  in  defend- 
ant's hands  when  the  draft  was  drawn  did 
not  defeat  the  assignment  Hillsdale  Distil- 
lery Go.  V.  BrUnt.  129  Minn.  223. 182  N.  W. 
265;  BrlU  v.  Tattle,  81  N.  Y.  464,  87  Am. 
Rep.  616;  Merchants',  etc..  Bank  v.  Barnes, 
IS  Mont.  836,  46  Pac.  218,  47  I*.  B.  A.  787. 
66  Am.  St  Bep.  686. 

[2]  It  is  the  rule  in  thia^  as  in  most  otiiw 
jurisdictions,  that  before  acceptance  a  draft 
payable  generally,  and  not  out  of  any  partic- 
ular fund  or  debt,  will  not  operate  aa  an  as* 
Bignment  of  funds  In  the  bands  of.  or  a  debt 
due  from,  the  drawee  to  the  drawer.  Lewis 
V.  Traders'  Bank,  30  Minn.  134.  14  N.  W. 
587;  Northern  Trust  Co.  v.  Sogers,  60  Minn. 
208,  62  K  W.  273,  61  Am.  St  Bep.  526;  Was- 
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gfttt  T.  First  Nat.  Bank,  117  Minn.  9,  134  K. 
W.  224,  48  L.  R  A.  (N.  8.)  10»,  Ann.  Cas. 
1913D,  416;  Live  Stock  State  Bank  v.  Hise, 
186  N.  W.  498.  But  ao  unaccepted  draft  pay- 
able generally  may  operate  aa  an  assignment 
If  the  facts  and  dr  came  tan  cea  clearly  Indi- 
cate that  sncb  was  the  intention  of  the  par- 
ties, and  proof  of  soch  facts  and  dreom- 
stanoes  may  be  made.  Fourth  Street  Bank 
,  T.  Yardley,  165  U.  S.  6S4,  17  Snp.  Ot  439,  41 
L.  Ed.  866;  MuUer  t.  Ellng,  209  N.  Y.  239, 
103  N.  B.  1S8;  Throop,  etc.,  T.  Smith.  110  N. 
T.  83, 17  N.  B.  671 ;  Hove  v.  Stanhope  State 
Bank.  138  Iowa,  89.  116  N.  W.  476;  Kabn- 
weiler  t.  Anderson,  78  N.  a  133.  If  the  de- 
fendant had  notice  that  the  draft  was  in- 
tended to  glre  plaintiff  an  Interest  in  or  en- 
titled It  to  receive  fnnds  coming  Into  its 
bands  from  the  sale  of  the  cattle,  and.  with 
such  notice,  It  took  possession  of  and  sold 
tliem,  It  became  liable  to  plaintiff.  First 
State  Bank  v.  Thuet,  88  Minn.  364,  93  N.  W. 
1;  Fourth  Street  Bank  v.  Yardley,  supra; 
Hove  V.  Stanhope  State  Bank,  supra;  In  re 
HolUns,  215  Fed.  41,  131  C.  C.  A.  349,  L.  R. 
A.  1915B,  438;  Gardner  v.  Nat.  Bank,  54 
Tex.  ClT.  App.  672.  118  S.  TP.  1146 ;  Nutting 
T.  Sloan,  67  Ga.  392;  Hall  v.  Nat.  Bank  of 
Emporia,  133  111.  234,  24  N.  E.  646 ;  McCans- 
land  T.  Wheeler  Sav.  Bank,  43  III.  App.  381. 
The  trial  court  found  that  the  draft  was  pre- 
sented twice  before  defendant  received  the 
cattle;  that  It  refused  to  accept  or  pay  It 
on  the  ground  that  tbey  had  not  arrived,  but 
Eubaequently  received  than  with  notice  of 
the  asrignmcnt  to  plaintiff.  It  cannot  ynU 
be  questioned  that  when  defendant  received 
and  accepted  the  sli^nent  it  had  knowledge 
that  plaintiff  had  an  outstanding  draft  entl- 
tling  It  as  against  Budlaell  to  receive  $1,260 
ont  of  the  proceeds  of  the  sale  of  the  cattle, 
la  addition  to  evidence  estabUsblng  the  facts 
^wAaUy  referred  to  in  the  findings,  there 
was  proof,  to  whldi  we  hare  already  advert- 
ed, <tf  the  practice  followed  by  the  parties 
with  respect  to  prior  Shipments.  We  are  of 
the  opinion  tliat  enon^  was  shown  to  Justi- 
fy the  finding  that  defendant  was  charged 
with  notice  of  plalntUFs  rigbt  to  receive  part 
of  the  proceeds  of  the  sale  of  the  cattle. 

[t]  2.  The  fact  that  the  bill  of  lading  was 
not  attached  to  the  draft  or  Issued  or  deliv- 
ered to  plalntlflT  is  entitled  to  consideration, 
but  Is  not  ao  inconsistent  with  ttie  existence 
of  an  assignment  as  to  defeat  a  recovery, 
me  Federal  Bills  of  Lading  Act  (chapter  415, 
8»  n.  a  Stat  at  Large,  688  tU.  S.  Oomp.  St. 
II  8004aaa-8604wD.  defining  tb»  ngbts  and 
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duties  of  Interstate  carriers,  does  not  fix  the 
rights  of  the  parties  to  such  a  transaction  as 
we  have  here. 

[4]  8.  Section  5939.  G.  S.  1913,  provides 
that  the  drawee  is  not  liable  on  a  bill  of  ex- 
change unless  he  accepts  It.  and  section  6944, 
Id.,  requires  the  acceptance  to  be  in  writing 
and  signed  by  the  drawee.  Citing  James 
Ulver  Nat  Bank  v.  Thuet.  135  Minn.  30.  169 
N.  W.  1003,  defendant  contends  that  In  no 
event  can  It  be  held  on  a  draft  which  It  did 
not  accept  In  the  manner  thus  prescribed. 
The  rule  that,  in  the  absence  of  his  written 
acceptance,  a  drawee  Is  not  liable  on  a  draft 
was  a  rule  of  the  common  law  which  has 
been  incorporated  In  the  statute.  Crawford. 
Neg.  Inst  Law,  S  127.  We  think  it  has  no 
application  to  this  case.  There  Is  respecta- 
ble aathority  for  the  proposition  that,  if  one 
to  whom  goods  are  consigned  for  sale  re- 
ceives the  consignment  with  notice  that  the 
consignor  has  made  a  draft  on  him  on  the 
credit  of  the  goods,  he  Is  bound  to  accept  the 
draft  He  may  not  take  and  retain  the  con- 
signment with  such  notice  and  repudiate  the 
draft  The  acceptance  of  the  goods  is  deem- 
ed the  equivalent  of  a  promise  to  accept  the 
draft.  Nutting  v.  Sloan,  supra ;  Mercler  v. 
CoiMlan,  73  Ga.  636 ;  McCausland  v.  Wheel- 
er Sav.  Bank,  supra;  Hall  v.  Nat  Bank  of 
Emporia,  supra;  Fisher  v.  Shenandoah,  etc., 
Bank,  37  111.  App.  333 ;  Lowery  v.  Steward, 
25  N.  Y.  239.  82  Am.  Dec.  346 ;  Helm  v.  Mey- 
er. 30  La.  Aon.  943.  945 ;  1  Pars.  Notes  aati 
Bills,  29L  These  anthorlUea  sanction  a  re- 
covery from  the  ctmsignee  on  the  theory  that 
under  sudi  drcumvtanoes  the  proceeds  of  the 
sale  of  the  consignment  are  received  for  the 
payee,  who  has  a  cause  of  action  for  money 
had  and  received  to  his  use.  Strictly  speak- 
ing, the  consignee  Is  not  chained  with  liabil- 
ity oa  the  draft,  but  mi  the  contract  Implied 
from  his  acts.  This  dortilne  has  our  ap- 
proval, and  leads  to  the  ccmcluslon  that  un- 
der the  circumstances  of  this  case  the  law 
presumes  that  defendant  in  effect  contracted 
to  pay  $1,260  to  the  plaintiff,  although  there 
was  no  express  agreement  or  understanding 
to  that  effect  and  no  acceptance  of  the  draft 
in  the  mamaf  prescribed  by  the  statute. 
See  Deane  v.  Hodge.  85  Minn.  146,  150,  27 
N.  W.  917,  69  Am.  Sep.  321;  Heywood  v. 
North  Aflsur.  Go..  183  Minn.  360.  158  N.  W. 
632,  Ann.  Cas.  1918D,  241. 

All  assignments  of  error  have  been  consid- 
ered. Those  not  covered  by  the  foregoing 
discussion  aro  regarded  as  unimportant 

Order  afllnned. 
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WELLE  *  HILTNER  V.  PFAU  st  ll. 

(No.  22534.) 

(Supreme  Coart  of  Minnesota.   Feb.  3,  1922.) 

(SvUdbua  %v  the  Court.) 

1.  Sales  «=s>359( I)— Finding  of  delivery  of  aid 
noBpaymettt  for  tractor  sastalned. 

The  evidence  suBtains  the  verdict  to  the 
effect  that  plaintiffa  had  sold  and  delivered  to 
defendaata  a  tractor  for  which  they  had  not 
paid. 

2.  SaJea  «=»364(9)— laatnictloa  as  to 'right  ts 
return  tractor  If  unsatlafaotory  held  oorraet 

The  defense  was  that  there  had  been  no 
sale,  bat  that  the  tractor  had  been  delivered 
to  defendants  for  trial,  and  if  iatisfied  ther 
would  pnrchase.  The  court  also  submitted  the 
issue  whether  there  had  been  a  sale  on  condi- 
tion that  defendants  misht  return  it  if  not 
satisfied.  In  so  dolus  the  court  did  not  err. 
to  the  prejudice  vt  defendants,  when  diarg- 
iag  that,  U  that  waa  the  agreement,  defend* 
anta  were  the  aole  Jndgea  of  whether  Qie  trac- 
tor ahould  ba  kept  or  retained;  but  if  the 
agreement  was  that  the  tractor  should  work  In 
aatiafaetory  maimer,  and  it  did  so  work,  thv 
had  no  right  to  retain  It 

S.  Trial  •s»932<3)— Caitleiary  laatraoUoo  aa 
ta  iataraat  of  attoraeya  bald  got  ravaralbia 
amr. 

A  caution  to  the  jnry  to  keep  In  mind  the 
interest  or  leal  of  the  attorneys  in  tlieir  cU- 
ant^a  case  in  weighing  their  acgomenta  waa  not 
rsreruUe  error. 

Appeal  tttna  Dlattict  Oourt,  Steaxna  Ooim- 
ty;  John  A.  Boeser,  Judge. 

Action  H.  B.  Welle  and  one  Hiltner,  aa 
copartners  doing  business  under  the  firm 
name  and  style  of  Welle  &  Hiltner,  against 

3.  A.  Pfau  and  others.  Judgment  for  plalu- 
tlffs,  a  new  trial  was  denied,  and  defandantJi 
appeal.  Affirmed. 

W.  J.  Stephens,  of  Melrose,  and  Donoboe  & 
Qnlg^ey,  of  St.  aoud,  for  a^ellanta. 

James  R.  B«uiett,  Jr.,  ot  St  Cloud,  for  re> 
spondenta. 

HOI/T,  J-  The  appeal  Is  from  an  order 
denying  a  new  trial  after  verdict  for  plain- 
tiffs. 

PlalntUIs  alleged  that  in  April,  1919.  they 
sold  and  deUvraed  a  Rnmeley  oil  pull  tractor 
to  defraidants,  for  which  they  agreed  to  pay 
$1,800,  but  failed  so  to  da  The  answer  set 
up  an  agreement  under  which  plaintiffs  de- 
livered the  tractor  mentioned  on  conditloA 
that  It  should  work  to  the  satisfaction  of  de- 
fendants; that  It  would  work  well  in  dust 
and  mud;  that  certain  unprotected  gears 
would  not  cut;  that  in  case  the  tractc^ 
should  work  to  the  satlsfacdon  of  defend- 
antit  idaintlfta  would  sell  and  d^vw  ttae 


same  at  wholesale  priee^  btit  In  case  it  dioald 
not  8o  work,  or  In  case  said  gekn  should  be 
affected  by  dust  or  mud.  then  idaintlfrs 
should  take  bai^  the  tnctw  without  cbaige 
or  oUlgaU<m  to  defendants ;  tbat  the  tractor 
did  not  wcwk  to  flw  satisfaction  of  defend- 
ants; that  its  gears  cut  and  it  utterly  failed 
to  do  the  work  for  whl<A  it  was  designed, 
whereupon  defendants  notified  plaintiffs  that 
the^  would  not  purcdiase  the  same  and  re*, 
turned  it  to  plaintiffs,  who  accepted  audi  re- 
turn. The  reply  alleged  that  defmdants  ae* 
lei^ed  the  tractor,  accepted  it,  and  expressed 
Batiafaction  of  Its  working ;  that  the  tractor 
performed  the  work  for  which  it  was  de- 
dgned;  and  dmied  tbat  there  was  any 
agreement  for  its  return  If  not  sattsfactory 
to  def  ^danta ;  also  draied  that  a  return  had 
been  acc^ted. 

[1]  The  main  contenUim  is  Quit  the  verdict 
has  not  sufficient  support.  Plaintiffs,  sales 
agents  for  the  manufacturer  of  this  tractor, 
were  r^ted  to  defendants,  the  owners  of  n 
250-acre  farm  near  Freeport,  Minn.  They 
knew  that  defendants  contemplated  Che  pur- 
chase of  a  tractw.  and  naturally  sou^t  t» 
interest  tban  In  the  one  they  were  selling. 
Defimdanta.  no  doubt,  were  difqxvscd  to  buy 
from  plain  tiffs,  ];woylded  the  machine  th^ 
handled  did  as  good  work  and  was  as  well 
made  as  any  other  tractor  on  the  maiket. 
After  several  talks  craoemlng  tnctors  one 
of  plaintiffs  and  one  of  dtfendanta,  who  ap- 
pears to  be  a  practical  mecdianic,  went  to 
Minneapolis  and  spent  snne  time  in  Inv^- 
gatlng  six  or  seven  different  makes  of  trac- 
tors, Including  the  Bumeley  and  J.  1.  Oase^ 
The  latter  was  tbe  one  i^efbrred  by  Oie  de- 
fotdants  because  of  Indosed  gears,  whweaa 
die  gears  aa  tbe  Bumeley  were  not  comed 
at  alL  After  the  parties  returned  to  Free- 
port  some  decMim  was  readied,  pursuant  to 
which  one  of  plaintiffs  went  bade  to  Minne- 
apolis and  procured  tbe.  tractor  in  question 
to  be  sent  to  Freeport,  where  It  was  received 
by  defendants,  who  used  It  to  drag  about  69 
acres,  and  thai,  as  tbej  dalm,  notified  plain- 
tiffs that  they  would  not  retain  It  because 
tbe  gears  cut  and  they  were  not  satisfied 
with  it  It  Is  not  claimed  that  there  was  any 
warranty.  The  Jury  could  well  find  that 
there  was  a  sale,  with  no  otber  conditions  at- 
tached than  the  Implied  one  that  the  tractor 
ahould  satisfactorily  perfwm  tbe  work  tor 
which  it  was  designed.  On  the  other  hand, 
tbey  could  have  found  that  the  tractor  was 
received  and  tried  on  the  condition  that  de- 
fendants bad  the  right  to  return  It  In  case 
they  were  not  satisfled,  regardless  of  how  it 
worked  or  wore  under  work.  In  testifying 
the  witnesses  did  not  always  appreciate  and 
dearly  express  their  thoughts  upon  the  prop- 
osition whether  or  not  there  waa  an  agrea- 
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ment  that  d«E»danta  should  tw  ttae  sole 
judges  of  tlie  tractfw'B  BattsfActory  perform- 
ance or  qoaUtles.  This  propositioii  was  oft^ 
confased  with  the  thought  that  plaintiffs  in 
making  the  sale  desired  defendants,  their 
rdatlves,  to  get  a  machine  that  wonld  work 
BO  that  defendants,  as  reasonable  men,  ought 
to  be  satisfied.  An  interminable  cross-exam- 
ination did  not  make  for  clarity.  But  we 
think  the  Jury  fully  appreciated  the  sltua^ 
Cion  and  were  capable  of  discerning  the  true 
meaning  of  the  evld^ce.  We  think  a  fair 
•uminatlon  of  plaintiff  Weile'B  entire  te»- 
timmiy  leads  to  the  conviction  that  tlie  Jury 
placed  Uie  correct  interpretation  thereon,  and 
hence  w4S«  Justified  In  the  verdict  based  on 
an  absolute  ral^  an^  not  a  d^vury  of  the 
tractor  for  trial  to  be  turned  If  defendants 
daimed  to  be  diaiatlifled  witb  It 

[1]  TbB  enlj  doubtful  qaestlon  m  ttw  ap- 
peal arises  upon  the  submlafllai  af  an  lieue 
not  raised  my  the  pleadings.  Plaintiff  a  med 
for  goods  sold  and  d^versd.  Defendants  de- 
nied a  sale,  admitted  a  veotf  pt  of  the  goods 
for  trial,  to  be  fioUowed  a  purchase  by 
than  If  they  were  satisfied  uptm  sndi  trial. 
In  addition  to  the  Issues  thus  made,  the  Jury 
were  Instructed  ttiat,  If  they  believed  tiiere 
was  a  sale  on  condition  that  the  defmdants 
should  be  satisfied  with  the  tractor,  then  they 
could  return  it  if  not  satisfactory  to  them. 
The  particular  part  of  the  Charge  ereepted 
to  is: 

"It  depends  opoa  what  the  agreement  was. 
If  the  agreemant  was  that  they  were  to  be 
satisfied  with  It,  that  makes  them  the  sole 
judges  whether  there  Is  any  reason  for  It  or 
not;  but  If  the  agreement  was  that  the  ma- 
dilae  should  work  satisfactori^.  then,  of 
eonrsa,  if  the  machine  does  work  satisfactori- 
if  and  Is  In  satlsfactorr  eonAtion,  they  cannot 
arUtrarily  say  they  are  not  satisfied  with  it" 

Tbis  was  followed  by  a  statement  that.  If 
the  tractor  was  sold  to  dejendanta  on  con< 
ditlon  Qiat  it  should  setiafy^em,  then  they 
wwe  the  Judges  as  to  whethw  they  werg 
aatlsfled,  and  if  not  satisfied  they  did  not 
need  to  have  any  reason  for  It  The  ciiarge 
evidently  was  Intended  to  apply  the  law  as 
exi;Hre8Sed  In  McCormlck  Harvesting  Ma- 
chine On.  V.  Cbesrown,  88  Minn.  82,  21  N.  W. 
8M,and  Ereu  t.  Lee,iM  iann.«S,  116  m 
W.  882.  ^fbe  wording  mlgbt  have  been  more 
dear;  but  it  seems  to  us  tbe  Jury,  In  view  €it 
the  course  of  tbe  trial  and  tba  whole  charge^ 
must  have  fnUy  ap^edated  that  If  they 
found  the  agreement  was  that  defendants 
were  to  Incur  no  liability  to  plaintiffs  unless 
satisfied,  after  a  trial,  with  the  tractor,  ttien 


the  verdict  should  be  for  defendants,  for  they 
alone  had  the  right  to  decide  whethw  U  was 
satlsfactoiy  to  them  or  did  the  work  to  their 
satisfaction.  On  the  other  hand,  if  the  agree- 
ment was  only  that  the  tractor  should  work 
satisfactorily  in  the  estimation  of  men  com- 
petent to  Judge,  and  It  did  66  work,  then  the 
condition  was  not  brolcen,  and  tbe  sale,  as- 
suming one  to  bare  been  made,  should  stand. 

[S]  TluB  court,  in  cfuitimlng  the  Jury  that 
theirs  was  the  reeponslbUtty  of  detarmlnlnc 
disputed  facts,  said: 

"Tbe  attorneys,  of  ooorse,  hdp  parties  lay 

their  testimony  before  you,  and  they  are  neces' 
sarily,  of  course,  prejudiced  in  favor  of  their 
side.  If  they  were  not  thej  would  not  be  good 
attorneys.  Sometimes  that  prejudice  towards 
their  side  creeps  into  their  arguments,  and  you 
have  to  take  their  arguments  in  that  light  The 
ultimate  question,  however,  tA  where  the  truth 
lies  is  for  you  and  yon  alons^  sslng  your  best 
judgment  as  practical  men.** 

Error  la  assigned  upon  the  language  4U0^ 
ed,  not  Including  the  last  sentmce ;  the  dalm 
being  that  It  virtually  tells  the  Jury  to  dis- 
regard the  arguments  of  the  attorn^  whldi 
la  Mmtrary  to  the  law  as  determined  in 
Svensson  v.  Undgren,  124  Minn.  886,  146  N. 
W.  116,  Ann.  Caa  1016B,  734.  We  do  not 
think  the  caution  given  by  the  court  consti- 
tutes revoslble  error.  In  the  case  dted 
there  was  a  flat  direction  to  disregard  tbe 
arguments  of  counsel,  in  the  instant  case 
the  court  does  no  more  than  to  call  attention 
to  the  well-known  fact  that  the  attorney's 
proper  Interest  in  a  dlenfs  case  may  pervade 
and  color  his  arguments.  The  same  caution 
has  always  been  deemed  proper  to  give  the 
jury  in  considering  the  testimony  of  Inter- 
ested wltnesB.  No  more  was  said  in  this 
case,  and  in  language  less  forceful,  than  that 
which  was  held  not  to  merit  rebuke  in  State 
V.  Evans,  88  Minn.  fiOO,  8S  N.  W.  1138.  lite 
court  In  Qibson  r.  States  26  Fla.  10»,  7  South. 
376,  dted  by  appellant  went  to  the  extent 
of  diarglng  that  attorneys  vpoid  a  lUMlme 
In  learning  how  "to  dlrtort  dumgo^  color, 
and  discolor  tacOf*  00  as  to  oae  than  to  the 
advimtage  of  thdr  dlents.  This  was  lidd  er^ 
ror.  80  In  Tucker  t.  State,  187  Ala.  1,  02 
South.  46^  also  dted,  vrtwre  an  attonuiy  did 
not  exceed  I3ie  boonds  of  legitimate  argunwnt 
In  addressing  the  Jmry*  It  was  met  to  In- 
struct the  Jury  to  Usragard  that  part  of  tbe 
argumoit  Thwe  Is  no  paralld  between  the 
two  cases  just  referred  to  and  tiie  case  at 
bar. 

No  otho-  allied  error  Justifies  discussion, 
nie  order  Is  afflrmed. 
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STATE  V.  DAHL.  (N*.  22671.) 
(Supreme  Court  of  lOnnesoU.  Teb.  8,  1922.) 

(SifUdbtu  iv  ihe  Court.} 

1.  Criminal  law  ®=»507(7)— In  prosecution  for 
statutory  rape,  the  proseontrlx  i»  not  an  "ao* 
oomplloe"  within  the  atatute  requlrino  oor- 
roboration. 

Id  a  proeecQtion  under  section  8666,  Gen. 
8L  191S,  the  female  la  not  an  accomplice  of 
the  defendant,  and  her  teatimonj  need  not  be 
corroborated  aa  reqnired  br  section  8463,  Gen. 
St  1013.  Unless  a  witness  could  be  Indicted, 
eltber  as  principal  or  accessory,  for  the  offense 
with  which  the  defendant  is  charged,  he  is  not 
an  accomplice  wltUn  the  meaning  of  section 
8463. 

[Bd.  Note.— For  other  dsflnitlons,  ne«  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

2.  Witnesses  «s>344(2)— Proseeatrlx's  sets  of 
lewdness  with  men  other  than  defendant  may 
not  be  proven  to  affect  her  credibility. 

Acts  of  lewdness  on  the  part  of  the  female 
with  men  other  than  the  defeodont  may  not 
be  proven  to  affect  her  creiUbility  aa  a  witness. 

3.  Rap0  ^32(0— Evidau*  hdd  to  sattalH 
oonvlolian  for  atatntory  rap«. 

The  erldenco  waa  mfficient  to  npport  a 
rerdict  convicting  the  defendant 

Appeal  from  District  Court  Nornuw  Ooon- 
tyj  Andrew  Grlndeland.  Judge. 

Thorance  DabI  was  convicted  of  having 
^mal  knowledge  of  a  girl  15  years  of  age, 
and  from  an  order  denying  a  motion  for 
new  trial,  he  appeals.  Order  and  Judgment 
of  conviction  affirmed. 

Hetland  ft  Hetland,  of  Ada,  and  O.  G.  Dos- 
land,  of  Moorhead,  for  appellant 

Clifford  L.  Hilton,  Atty.  Gen.,  Jas.  B.  Mark- 
bam,  A68t  Atty.  Gen.,  and  M.  A.  BratOand, 
Co.  Atty.,  of  Ada.  for  the  State. 

LBES,  O.  Defendant  haa  appealed  from 
an  order  denying  a  motion  for  a  new  trial 
and  from  judgment  after  his  convletioil*of 
the  crime  of  having  carnal  knowledge  of  a 
girl  IS  years  of  age.  Three  grounds  are  re- 
lied upon  for  a  reversal:  (X)  That  the  pros- 
ecutrix and  the  defendant  were  both  guilty 
of  the  crime  of  fornication,  as  defined  by 
chapter  193,  Laws  1919,  and  were  therefore 
accomplices,  and  defendant  could  not  be  con- 
victed on  the  girl's  testimony  without  the 
'  corroboration  required  by  section  8463,  G.  S. 
1913.  (2)  That  the  court  erred  in  excluding 
testimony  of  criminal  acts  on  the  part  of  the 
prosecutrix  with  other  men,  for  the  reason 
that  neb  tesUmcmj  bore  on  her  credlUUty 


as  a  witness.  (3)  That  tbe  verdict  of  guilty 
Is  not  supported  by  the  evidence. 

[1]  1.  To  determine  whether  a  witness  Is 
an  accomplice,  the  test  Is  this:  Could  the 
witness  have  been  indicted,  either  as  prlncl' 
pal  or  accessory,  for  the  offense  with  which 
the  defendant  Is  charged?  State  v.  Dunuun, 
73  Minn.  150,  75  N.  W.  1127;  State  v.  Gor- 
don, 105  Minn.  217,  117  N.  W.  483,  15  Ann. 
Gas.  897;  State  v.  Lyons,  144  Minn.  348,  17B 
N.  W.  689.  The  offense  for  which  defendant 
was  Indicted  la  defined  by  section  ^56,  G.  S. 
1913.  Manifestly  the  prosecutrix  could  not 
have  been  Indicted  for  that  offense.  The 
first  contentlcm  cannot  Uierefore,  be  sus- 
tained. 

[2]  2.  The  second  pojnt  Is  disposed  of  ad- 
versely to  defendant's  contention  by  the  re- 
cent case  of  State  v.  Perry,  186  N.  W.  310. 

[9]  8.  The  drcumstances  undw  which  the 
offense  was  committed,  as  related  by  the 
prosecutrix,  seem  improbable^  Her  xvior  ac- 
quaintance with  defendant  waa  limited  to 
two  or  three  casual  moetlnga.  A  danoft  was 
fadd  at  a  village  some  six  miles  &om  her 
home.  Both  attended  It  and,  though  they 
did  not  go  together,  he  proposed  to  take  her 
home.  They  left  in  a  Ford  car  drivra  by  a 
young  man,  one  ot  defendant's  friends.  The 
prosecutrix  and  the  defendant  occupied  the 
rear  seat.  The  road  was  good,  and  for  the 
first  half  of  the  trip  they  raced  with  another 
car,  which  they  finally  passed.  A  railroad 
track  was  crossed  four  or  five  times.  Ae 
cording  to  the  prosecutrix,  intercourse  took 
place  in  the  car  during  the  latter  half  of  the 
trip.  This  was  denied  by  the  defendant,  and 
the  driver  of  the  car  corroborated  him  to  a 
certain  extent  The  truth  or  falsity  of  the 
particulars  to  which  the  prosecutrix  tostlfled 
was  for  the  determination  of  the  Jury.  Her 
story  is  not  so  incredible  that  we  must  pro- 
nounce it  pure  fabrication.  On  crogB-examl- 
nation  defendant  admitted  that  throughout 
the  trip  be  had  his  arm  around  the  prosecu- 
trix, and  that  ^^r  her  home  waa  readied  he 
left  the  cor  witn  her,  and  was  absent  five  or 
ten  minutes.  A  week  or  two  later  he  wrote 
her  a  letter,  which  is  in  evidence,  and  tends 
to  show  that  their  relations  were  exceedingly 
Intimate  considering  the  short  period  of  their 
acquaintance. 

We  find  nothing  in  the  record  Indicating 
the  prosecutrix  had  any  ill  will  towards 
defendant  or  any  motive  to  actuate  her  In 
making  a  false  charge  against  him.  In  their 
essential  features  the  drcnmstanees  are 
somewhat  similar  to  those  In  State  v.  McPad- 
den,  184  N.  W.  668.  We  decline  to  Interfere 
with  the  verdict  ai^roved  as  it  was  by  the 
trial  judge,  after  a  fair  and  tonperate  trial 
had  been  accorded  the  defendant 

The  order  denying  a  new  trial  and  th« 
Jo^pnent  of  conviction  are  afflnned. 
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STATE  V.  SWAN.   (Nt.  2264S.) 

<8iiprenie  Covrt-of  Hinneaota.  Jan.  20, 1022.) 

1.  Criminal  law  <s=9lll4(2)— On  appeal  Sn- 
prtne  Coirt  cannot  consldar  matters  not  sat 
tarth  In  totUatf  oate  or  Mil  of  axoeptloH. 

On  an  appeal  ia  a  criminal  case  this  court 
cannot  eouider  matters  not  set  forth  in  a  wt- 
tied  case  or  bill  of  exception. 

2.  Criminal  law  ^649 <4)— Refusal  t*  take 
recess  t»  permit  defeadant's  oeaaaal  te  oea- 
fer  with  bis  elleat  hold  aot  error, 

^ere  was  no  error  or  misctmdaet  In  re- 
fasal  by  the  court  to  take  a  recess  to  permit 
defendant's  counsel  to  confer  with  his  client, 
nor  in  the  remarks  of  the  court  in  denyins 
audi  request. 

Appeal  from  District  Court,  Blue  Earth 
Goouty;  W.  Lb  Comstoch,  Judge. 

Earner  Swan  was  convicted  of  carnal  knowl- 
edge <rf  a  girl  under  the  age  of  IS,  and  he 
appeals.  Affirmed. 

Regan  &  Grogan,  of  Mankato,  for  appellant 
OlItTord  U  Hilton,  Atty.  Gen.,  Jas.  B.  Mark- 
bam,  Asst.  Atty.  Gen.,  and  Gfaas.  E.  Phillips, 
Oo.  Atty.,  of  Uankato,  for  the  State. 

HALLAM,  J.  Defendant  was  cOQTtcted  of 
the  crime  of  carnal  knowledge  of  a  girl  ander 
the  age  of  18  years.  He  appeals. 

[1]  1.  Defendant's  counsel  assigns  as  error 
that,  after  nine  men  had  Been  selected  to 
try  defendant,  a  Jury  in  the  case  of  Harold 
Swartout.  indicted  for  carnal  knowledge  of 
the  same  child,  returned  to  the  courtroom 
and  rendered  a  verdict  of  not  guilty  and  the 
court  In  discharging  Swartout  expressed  In 
strong  terms  his  belief  In  Swartout's  guilt 
This  alleged  error  is  not  presented  for  re- 
view. The  settled  case  does  not  present  the 
proceeding  In  court  on  the  occasion  In  ques- 
tion. Defendant's  proposed  case  coataiiied 
the  language  complained  of  but  It  was  not  in- 
corporated In  the  settled  case.  The  statute 
requires  that  exceptions  shall  be  reduced  to 
writing  and  presented  to  the  trial  court  and 
allowed  and  signed  by  the  Judge  (G.  S.  1913, 
I  9246),  and  that  in  case  of  appeal  the  appel- 
late court  shall,  on  the  return  thereto,  pro- 
ceed and  render  Judgment  on  the  record  be- 
fore It  (section  9247).  If  the  court  Improper- 
ly refuses  to  settle  a  proper  case  or  hill  of 
exceptions,  the  aniellant  has  bis  remedy  in 
mandamoB.  State  t.  AtanosofT,  138  Minn. 
821,  164  N.  W.  1011.  But  matter  not  Bet 
fiwth  in  the  bill  itf  excepttooa  or  case  cannot 
be  oonsidered  on  appeal  State  v.  Miller,  23 
Minn.  862;  State  t.  Wyman,  42  Mlnil.  182, 
43  N.  W.  111&  If  It  be  deemed  that  thnre 
was  an  Intemdsilon  of  the  trial  vAen  tbe 
Swaxtont  jaiy  zetnmed,  thai  wbat  oectiried 


8TATB  T.  JMN8BR  581 

(Mf  N.W.> 

might  have  bem  presented  to  tbe  trial  court 
by  affidavit  on  the  ground  that  there  was 
misconduct  or  Irregularity.  But  tbwe  was 
no  such  affidavit  presented. 

[2]  2.  The  other  exception  assigns  as  error 
the  refusal  of  the  court  to  take  a  recess  dur- 
ing the  course  of  the  trial  In  order  to  permit 
defendant's  counsel  to  confer  with  his  client. 
Appellant  was  arraigned  February  5th,  and 
the  same  counsel  thai  appeared  for  him  by 
appointment  of  the  court  The  case  was  call- 
ed for  trial  February  24th.  Counsel  was 
again  appointed  and  proceeded  to  trial  with- 
out request  for  delay.  The  trial  was  resum- 
ed on  the  25th  and  a  recess  of  15  minutes 
was  tak^n  during  the  forenoon.  Several 
witnesses  on  both  sides  were  sworn.  Appel- 
lant was  called  as  the  last  witness  for  the 
defense,  and  after  bis  examination  had  pro- 
ceeded for  some  time,  at  11:45  a.  m.,  defend- 
ant's counsel  asked  that  a  recess  be  taken  to 
permit  him  to  c(mfer  with  defendant  TtB 
court  refused.  Under  the  circumatances  do* 
tailed,  the  refusal  was  clearly  within  the 
discretion  of  tbe  conrt 

fHie  request  was  several  times  repeated 
and  the  conrt  idiowed  some  irritation  at  coun- 
sel's persistence,  but  finally,  with  somewhat 
Impatient  comment  the  court  took  a  recess 
until  2  p.  m.  We  do  not  find  In  any  of  the 
rwarks  of  the  court  any  ground  for  new 
trial. 
Judgment  affirmed. 


STATE  V.  JENSEN.    (Ne.  23372.) 
(Sapreme  Court  of  Minnesota.  Jan.  29, 1922.y 

fSvUabiu  hp  the  Court.) 

1.  WltaessM  «s>388(IO)— Rale  reqalrisg  at. 
teatloa  of  wttnsts  to  be  direoted  te  time  and 
place  of  eontradletory  statsnests  for  Im- 
peachment set  to  be  glvsa  sadue  teohaloal 

application;  such  rule  held  too  atrlctly  ap- 
plied in  statutory  rape  ease. 

The  mle  that,  to  lay  a  foundation  for  the 
impeachment  of  an  adverse  witness  by  showing 
contradictory  statements  oat  of  conrt,  the  at- 
tention of  the  witness  must  be  directed  to  the 
time  and  place  of  sndi  statements,  is  not  to  bt 
given  an  unduly  technical  application.  It  was 
too  strictly  applied  under  tiie  drcumstanees 
set  out  In  tbe  opbion. 

2.  Wltnesaet  «=:»268(i)— Defendaat  to  be  al- 
lowed much  latitude  In  cross-exam i nation  oi 
prosecutrix  In  rape  case. 

Much  latitude  in  the  cross-examination  of 
the  prosecutrix  should  be  allowed  in  tbe  trial 
of  a  nan  diarged  witb  rape. 

3.  Criminal  law  «S9656(3),  Me8'/2(I2)— Re- 
buke of  defendant's  oouaeel  for  asking  tmm- 
iBOiy  lapertlseat  qsosMoo  of  atata^  wHaeoa 
bald  too  aovere  aad  preladlolaL 

The  tebidte  o(  dtfhadan^s  oonnsd  for  auk- 
ing  a  vilHsn  lOr  Uie  state  a  aowiingly  lover- . 


CavToratlMri 
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tinuit  qtMstion  wu  onlalr  leTtrt  ud  pnjn- 
dldal  to  the  defendant 

4.  Witnesses  <8=^32i  —  Party  oaJIIng  witnees 
asd  dtsaiipolntad  ii  We  teetlnoay  may  not 
oross-exanlne  him  to  diacndtt  him  wtthont  a 
proper  •hewing. 
A  par^  calling  a  witness,  when  dia^pointed 
bj  hla  teetimony,  may  not  croBB-ezamtiie  him 
in  an  attempt  to  discredit  Urn  witiiout  a  allow- 
ing that  the  witneaa  had  prerlonaij  elated  be 
wonld  teatlfr  to  facts  contraiy  to  those  to  which 
he  testified  when  called. 

hppcel  firom  District  Court,  Bltn  Bartta 
TTountr;  W.  L.  Gomstodc,  Jodge. 

Fred  Jensen  was  convicted  of  cam&l  knowl- 
edge of  a  girl  under  the  age  of  18,  and  from 
a  denial  of  a  new  trial,  he  appeaLu  B«- 
▼ersed,  and  new  trial  granted. 

Ivan  Bowen  and  S.  B.  WUaon,  both  of  Man- 
kato^  for  appeUaat. 

a  U  Hilton,  Atty.  Ctan.,  James  B.  Bfark- 
ham,  Aast  Atty.  Gen.,  and  Ohaa.  B.  Phillips, 
Go.  Atty..  of  Hankato,  for  the  Stata 

LEB8,  C.  Defendant  was  Indicted  for  the 
crime  of  having  carnal  knowledge  of  a  girl 
under  the  age  of  18  years.  The  same  g^l 
was  prosecutrix  in  State  v.  Hor^art,  183  N. 
W.  060,  and  State  v.  Swan.  186  N.  W.  681. 
Defendant  was  convicted,  and  appeals  from 
an  order  denying  his  motion  for  a  new  trial, 
and,  separately,  from  the  Judgment  of  convic- 
tion. There  are  69  asidgnments  of  vrrm. 
We  discuss  only  those  upon  wUdi  appellant 
principally  relies. 

[1]  1.  The  prosecutrix  testified  that  she 
made  defendant's  acquatntauoe  when  she  vis- 
ited Mankato  for  a  day  or  two  early  in  Sep- 
traiber,  1920;  that  she  returned  to  Mankato 
on  or  about  ^ursday,  September  23d.  im- 
mediately to<A  a  Tocaa  <m  the  third  floor  of  a 
bnllding  referred  to  as  the  Naah  Oarage,  and 
on  the  following  Mraday  obtained  auid<^- 
meat  In  a  restaurant  She  further  teetlfled 
that  during  the  evoilng  of  Saturday,  S^tem- 
b«r  SBtb.  she  met  the  defoidant  <m  the  street 
and  went  with  htm  to  her  room,  where  the 
offense  was  committed,  and  where  he  spmt 
the  night  with  her.  The  defendant  doiied 
the  charge.  A  young  man  named  Clifford 
Lang  had  been  tried  at  the  same  term  of 
court  on  a  similar  charge  made  by  the  same 
glrL  Attached  to  an  affidavit  of  defendant's 
attorney  used  on  the  motion  for  a  new  trial, 
but  not  made  part  of  the  settled  case,  is  a 
purported  cagj  of  the  court  reporter's  min- 
utes in  the  Lang  Case^  Aecwding  to  this  the 
prosecutrix  tastlfled  that,  while  rooming  over 
the  Nash  Garage,  she  went  with  Lang  on  a 
Saturday  night  to  another  building  and  spent 
part  of  tb»  night  with  him  tbeEo^  and  fixed 


the  date  as  tlw  night  of  October  Ist  The 
proprietors  of  the  rooming  house  testified 
that  the  girl  came  there  on  E>iday,  Septem- 
ber 30tta,  and  remained  a  week.  The  proprie- 
tor of  the  restaurant  where  she  worked  tes- 
tified that  he  employed  her  for  five  days  dur- 
ing the  first  week  of  October.  On  her  cross- 
examination  the  g^l  was  asked  the  following 
questions  (referring  to  the  date  of  the  ofllenae 
charged); 

"Q.  Were  ye«  with  any  young  man  on  that 

night? 

"Q.  Now,  the  time  that  you  dalm  that  you 
were  with  Jensen  In  the  Naah  Qaiage,  was  it 
before  or  after  yon  dalm  that  yon  wore  with 
Olifford  Long? 

"Q.  Did  yon  see  Clifford  Lang  on  or  about 
the  let  day  of  October?" 

Objections  to  these  questions  were  sus- 
tained. Defendant's  counsel  stated  that  be 
proposed  to  bring  out  by  cross-examlnatlwi 
that  on  the  date  the  girl  swore  die  stayed 
with  defteidant  she  had  already  nrom  In 
the  odier  case  she  stayed  iritiit  Lang.  An  ob- 
jectimi  that  this  would  not  be  ^oper  cross- 
eramlnatlfln  ^os  sustained.  Later  defoidant 
offoed  to  prove  by  the  court  reporter  that 
In  the  Z«ns  Case  the  girl  testtfied  she  was 
with  lAUg  on  the  nlfht  of  October  1.  1920. 
This  was  objected  to,  and  the  objection  sus- 
tained. One  of  the  important  gneations  was 
whether  the  girl  told  the  truth  when  she  tes- 
ttfled  that  defendant  mtoit  Saturday  night, 
Septonber  25th,  with  her  In  her  room  over 
the  Nash  Garage.  She  may  have  been  mis- 
taken OS  to  the  date  of  her  arrival  in  Bianka- 
to  and  as  to  Uie  date  wbea  she  engaged  her 
room.  It  may  be  that  she  came  on  the  fltth 
Instead  of  the  tmrQi  Thursday  in  Beptaoi- 
bw.  If  she  Ured  over  Uie  Naah  Garage  but 
one  week,  beginning  September  SOtix,  and  if 
she  spent  all  or  a  pOTtlon  of  the  vigbt  of  Oe- 
tobCT  1st  Willi  Lang  in  another  bnllding  that 
drcnmatanoe  would  toid  to  refute  her  testi- 
mony respecttng  tbe  vital  Issue  In  the  cas& 
We  .  have  not  overloiAed  the  state's  conten- 
tion that;  to  lay  a  foundation  for  impeadi- 
ment  by  showing  contradictory  statements, 
the  witness'  attention  should  be  directed  to 
the  nature  of  sudi  statements,  and  the  time 
when  and  place  where  they  were  made.  The 
necessity  of  thus  laying  a  foundation  was  re- 
ferred to  in  State  t.  Hoyt  13  Minn.  132  (OIL 
126),  and  Heydman  t.  Bed  Wing  Brick  Co., 
112  Minn.  108,  127  N.  W.  SOI,  but  an  unduly 
technical  application  of  the  nde  was  disaih 
proved  in  Johnson  v.  Tonng,  127  Minn.  462. 
149  N.  W.  940.  In  our  Opinion  the  defendant 
should  have  been  permitted  to  proceed  with 
the  croBS«xamlnation  for  mough  to  lay  a 
foundation  for  the  Inqpeadmiait  ot  tibe  proas 
tutrix. 
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[2]  Tha«  Is  anotber  reftsoa  why  the  ques- 
tions alundd  tuTe  beoi  allowed.  Dm  rule  Is 
that  a  man  charged  wltb  an  offense  of  this 
nature  is  entitled  to  modi  latitude  In  the 
cross-examination  of  the  prosecutrix.  State 
v.  Trocke,  127  MUm.  486, 149  N.  W.  944;  State 
T.  Sandqulst,  146  Minn.  322,  178  N.  W.  883; 
State  V.  Jonppls,  147  Minn.  87, 179  N.  W.  678. 
The  questions.  If  answered,  might  have  elic- 
ited facts  tending  to  dlsprore  the  state- 
ments of  the  prosecutrix  In  her  examination 
In  chief.  This  would  not  be  Impeaching  evi- 
dence, and  required  no  foundation  to  be  laid 
for  Its  Introduction.  It  would  not  show  con- 
trary statements,  but  acts  demonstrating 
that  testimonr  aa  to  the  time,  place,  and 
drcomstances  of  the  alleged  offense  was  un- 
true State  T.  Oonnelly,  57  Iflnn.  482.  08  N. 
W.  479;  It  follows  that  the  crofl»«xamlDa- 
ti(m  was  proper,  even  though  it  he  cmceded 
that  the  questions  were  not  correctly  framed 
to  lay  a  foundation  for  Impeachment. 

[S]  2.  The  girl's  father  was  called  as  a 
witness,  and  testified  that  she  was  17  on  Feb- 
ruary 1.  IftZl.  On  Us  croBB-ezaminatloii  be 
was  asted  if  be  was  her  tether,  and  an- 
swered that  be  was.  This  question  followed: 
"Q.  Tou  are  sure  of  that,  now?"  Hiere  was 
an  «AiJectlon  on  the  ground  that  the  question 
was  not  a  proper  one.  The  eoort  said: 

*^ot  only  impn^wr,  hot  it  is  reprehensibte. 
That  would  be  very  dangerous  for  counsel  if  I 
were  a  witness  being  examined  in  that  manner. 
Exception  may  be  given  to  counsel  to  the 
statement  made  by  the  court." 

Defendant's  counsel  Uien  stated  that  be 
was  seeking  to  show  that  the  witness  bad 
tbwetofore  testtfled  that  he  was  supposed,  to 
be  the  girl's  fatho-,  and  his  testimony  was 
such  as  to  cast  doubt  nptm  bis  bdief  as  to 
that,  but  the  objection  was  sustained.  It  Is 
urged  that  the  remark  of  the  court  was  prel- 
ndiclal  to  defaidant  In  asking  the  question, 
counsel  evidently  had  In  mind  the  testimony 
given  by  the  witness  In  another  case.  It 
does  not  appear  that  an  insult  to  the  witness 
was  intended.  The  rebuke  administered  to 
connsd  was  unduly  severe.  ISvldcntly  the 
court  regarded  the  queetton  as  an  Imperti- 
nent one.  Defendant  was  not  harmed,  be- 
cause it  was  ruled  out  But  the  Intimation 
from  the  bench  that  It  would  be  dangerous 
for  counsel  to  ask  such  a  question  If  the 
judge  were  In  the  place  of  the  witness  was 
harmfuL  The  use  by  the  trial  Judge,  In  the 
presence  of  the  Jury,  of  language  which  tends 
to  bring  an  attorney  in  the  case  into  con- 
tempt before  the  Jury  has  been  held  a  suffi- 
cient ground  for  setting  aside  tbe  verdict 
McDnff  v.  I>etrolt,  etc,  Co,  84  Mich.  1,  47  N. 
W.  671,  22  ^  St  Bep.  078;  State  v.  PbU^ 
lips,  60  Wash.  2S2,  am  Paa  1047.  It  Is  ap- 
parent fiBom  what  was  said  In  State  t.  Eng- 


lish, 62  Minn.  402,  64  N.  W.  1136,  that  Ibis 
court  has  been  Inclined  to  take  the  same 
view. 

[4]  3.  The  prosecutrix  testified  that  she 
rode  In  an  automobile  with  the  defendant 
and  others  several  times,  and  that  another 
girl,  whom  she  named,  was  with  than  on  one 
or  more  of  these  occasions.  This  the  defend- 
ant denied.  The  state  subpoenaed  the  girl 
whose  name  bad  been  glvoi,  placed  her  on 
the  witness  stand,  and  asked  her  wbetbw  she 
bad  ever  ridden,  or  be^  in  an  automirf^ 
with  the  defendant  and  the  prosecutrix.  She 
answwed,  "No,"  and  the  trial  was  suspended 
for  a  few  minutes.  When  It  was  resumed, 
the  county  attorney  recalled  the  witness,  and, 
after  some  preliminary  questions,  stated  that 
he  i^nvosed.  to  Aaw  by  bw  that  daring  the 
recess  she  had  said  to  the  prosecutrix  that 
Uie  latter  was  trying  to  make  trouble  for  the 
defendant  and  that  she  (the  witness)  was 
on  bis  Bide,  and  would  not  say  anytlilng 
against  blm.  I^ere  was  an  objection.  Tba 
court  asked  If  the  witness  was  under  sub- 
poena by  the  state,  and.  being  told  that  she 
was,  overruled  the  objection.  The  witness 
dmled  that  she  had  made  the  alleged  state- 
mmt,  and  was  then  asked:  "What  did  you 
say?"  An  objection  was  overruled  and  she 
answered;  "T^bat  did  I  say?  She  said  to 
me,  why  she  wanted  to  get  Fred  Jensen  Into 
trouble  was  that  revenge  was  the  cause." 
The  prosecutrix  was  not  recalled  to  doiy 
this.  The  witness  was  then  asked  If  she  baA 
not  told  the  deputy  sheriff  who  subpoenaed 
her  that  she  was  "on  the  other  side."  An 
objection  was  overruled,  and  she  answered: 
"I  told 'him  I  wouldn't  say  anything  against 
elQiertSldflb  I  knew  nothing  aboat  It"  De- 
fendant moved  to  strike  out  this  testimony 
and  the  motion  was  denied.  The  deputy 
sheriff  was  tbm  called,  and,  over  objection, 
testified  that  tm  tba  way  to  the  courthouse 
with  the  witness  she  said  to  him, she  could 
not  see  why  Fred  Jensen  would  want  to  sub- 
poena her,  and  wanted  to  know  if  she  could 
talk  to  Jensen's  lawyer  before  she  got  to  tho 
courthouse—that  she  was  for  Fred  Jensen 
and  would  not  say  anything  that  would  hurt 
him.  A  motion  to  strike  out  this  testimony 
was  denied.  No  suggestion  was  made  to 
the  court  that  the  county  attorney  was  ta- 
ken by  surprise  by  the  original  testimony  of 
the  witness.  If  It  was  true,  testimony  of  the 
prosecutrix  on  a  material  matter  was  false. 
Defendant  was  entitled  to  the  benefit  of  this 
testimony,  but  any  weight  the  Jury  mii^t 
have  attached  to  it  was  pretty  effectnaUy  de- 
stroyed by  the  cross-exaffllnattm  and  the  tes- 
tlm<ny  of  the  deputy  sberUE.  A  par^  caning 
a  witness  may  not  tnm  on  him  when  dlsaih 
pointed  by  bis  teetimmy  and  cross-eoEamtaie 
blm  in  an  attemirt:  to  discredit  htm  wltboat 
some  showing  Hbat  the  witness  had  previooa- 
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ly  stated  he  woqM  testify  to  certain  facts, 
but,  when  called,  testlQed  to  something  en- 
tirely different  When  such  a  showing  Is 
made,  a  party  may  impeach  his  own  witness 
by  proving  a  contradictory  statement  made 
out  ot  court.  Selover  v.  Bryant,  64  Minn. 
434,  S6  N.  W.  68.  21  U  R.  A.  418,  40  Am.  St 
Bep.  849. 

There  is  nothing  in  the  record  to  indicate 
that  the  witness  had  informed  the  county  at- 
torney that  she  would  corroborate  the  prose- 
cutrix on  the  point  to  which  his  qnestlm  was 
directed.  But,  'even  If  she  had,  the  propo' 
practice  was  not  followed  In  Impeaching  her. 
We  are  not  disposed  to  look  with  fiavor  upon 
ft  rigid  adherence  to  a  rule  of  evidence  which 
protects  a  iritness  against  attack  wlien  he 
makes  me  etatement  out  ot  court  and  an- 
otlier  and  inconsistent  one  from  the  witness 
standi  and  iMth  relate  to  the  Issues  on  trial. 
But  we  are  unable  to  give  our  approval  to 
the  conrae  followed  in  the  presoit  instance. 
If  the  witness  had  said  oat  of  court  that 
she  had  seen  or  been  with  the  defendant  and 
the  prosecutrix  when  they  were  together  In 
an  automobUe,  it  might  have  been  proper  to 
Impeach  her  by  proving  that  fact  But  the 
proof  could  go  no  farther.  It  was  not  proper 
to  cross-examine  her  as  though  she  had  been 
a  witness  for  the  defendant  when  giving  her 
testimony.  Neither  was  It  proper  to  contra- 
dict her  on  a  collateral  matter  by  the  testi- 
mony of  the  deputy  sheriiZ.  The  natural  in- 
ference from  the  evidence  erroneously  re- 
ceived w«s  that.  If  the  state's  witness  had 
told  the  truth,  she  would  have  corroborated 
the  prosecutrix,  and  that  she  bad  been  In- 
fluenced by  the  deftndant  to  contradict  her. 
Defendant  was  not  only  derived  of  the 
benefit  of  ber  testimony,  but,  in  addition,  the 
impression  must  have  been  left  with  the  Jury 
that  the  8toi7  of  the  prosecutrix  in  this  par- 
ticular was  true,  and  bis  denial  false.  We 
are  averse  to  granting  new  trials  for  techni- 
cal errors  unless  the  substantial  rights  of 
tlio  accused  have  been  disregarded,  and  it  is 
reasonably  clear  that  be  has  not  had  a  fair 
trial.  "The  holdings  of  this  court  do  not 
discourage  a  vigorous  prosecution — they  dis- 
approve an  unfair  one."  State  v.  Friaid,  186 
N.  W.  241.  When  a  man  is  charged  with  an 
odious  crime,  the  trial  judge  should  safe- 
guard his  right  to  a  fair  trial  by  doing  every- 
thing that  caution  may  suggest  to  remove  the 
subtle  prejudice  which  is  apt  to  confront  the 
accused  at  the  threshold  of  the  courtroom. 
State  T,  Connelly,  supra;  State  t.  Dolliver, 
184  N.  W.  848;  People  DaTey,  179  N.  Y. 
846,  72  N.  B.  244. '  Because  ot  the  errors  re- 
ferred to,  we  are  ot  the  opinion  that  defend- 
ant did  not  have  a  fair  trial. 

The  Judgment  is  rerersed,  and  a  new  trial 
granted.  J 


BECKER  V.  GREEN  COUNTY. 

(Supreme  Court  of  Wisconsin.  Jan.  10, 1022.)' 

Appeal  uid  error  ^172(1)— Cialm  for  sal- 
aiy  sot  raised  In  trial  oonrt  oaanot  be  assd  as 
a  oronnd  for  revsraal. 

In  an  action  by  a  county  jndge  for  bis  ssl- 
ary  for  a  period  for  wliich  it  was  withheld, 
where  he  did  not  urge  before  the  trial  court 
the  contention  that  he  hod  held  the  office  20 
days,  until  his  successor  qualified  and  assumed 
the  office,  for  whidi  he  was  not  paid,  it  was 
waived,  and  cannot  be  urged  on  appeal  as 
ground  for  a  new  trial,  ot  for  reversal. 

On  rehearing.   Afflnned  without  prejudice 
to  claim  tot  salary. 
For  former  (pinion,  see  184  N.  W.  710. 

PER  CURIAM.  Upon  a  moHoa  for  re- 
hearing the  appellant  etdlB  attention  to  the 
fact  that,  although  be  was  convicted  on  Au- 
gust 6th  and  sentenced  on  August  18th, 
nevertheless  he  continued  to  act  as  county 
Judge  until  the  20th  day  of  September,  at 
which  time  bis  successor  qualllled  and  aa- 
sumed  the  office;  ttiat  he  was  paid  the  salary 
of  the  office  up  to  and  Induding  August  31st; 
that  he  is  at  least  entitled  to  the  salary  for 
the  period  between  August  81st  and  Septem- 
ber 20th,  during  which  time  be  actually  oc- 
cupied the  office.  This  contention  is  made 
for  the  first  time  upon  the  motion  for  rehear- 
ing. Whether  appellant  is  entitled  to  the 
salary  of  the  office  during  such  20-day  period 
depends  upon  special  considerations  not  rais- 
ed or  Involved  in  the  theory  upon  which  the 
case  has  been  prosecuted.  The  cause  of  ac- 
tion set  out  in  the  complaint  is  for  the  sal- 
ary of  the  office  during  the  entire  period 
for  which  It  was  withheld  from  appellant 
The  theory  upon  whldi  he  claimed  to  have 
been  entitled  thereto  is  folly  reviewed  in 
the  opinion.  His  right  to  the  salary  dnring 
the  20-day  period  involves  considerations  dis- 
tinct from  those  heretofore  urged  upon  the 
county  board,  tbe  circuit  court,  or  this  court 
and  a  claim  willed  was  not  presented  to  the 
county  board. 

The  cause  ot  actKm  set  out  In  the  plain- 
tiffs  complaint  is  probably  sufficient  as  a 
matter  of  pleading  to  viable  falm  to  recover 
his  salar?  for  any  part  ot  the  period  covwed 
thereby  to  which  he  may  lawfully  be  entitled. 
He  should,  however,  have  called  to  the  atten- 
tion of  the  trial  court  as  well  as  the  county 
board  tbe  distinct  nature  ot  bis  claim  tar 
salary  for  the  20-day  period.  As  tbe  claim 
was  presented  to  the  county  board,  and  as 
tbe  case  was  prosecuted,  neither  the  trial 
court  nor  the  courty  board  had  an  o^iortu- 
nity  to  pass  upon  the  question  now  raised. 
It  is  well  established  that  matters  not  called 
to  the  attention  of  tine  court  and  opposing 
parties  during  tbe  trial,  so  that  In  tbe  de- 
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termination  of  tbe  IsBuea  they  may  be  given 
due  consideration,  are  effectually  waived  and 
cannot  tbereafter  be  urged  as  grounds  for  a 
new  trial  or  for  a  reversal  of  tbe  Judgment 
on  appeal.  Coogar  v.  Chamberlain,  14  Wis. 
258;  Harrington  r.  Downing.  166  Wis.  &S2, 
166  N.  W.  318.  An  appUcatlon  of  this  rule 
in  its  fall  vigor  would  require  a  holding  that 
plaintiff  has  waived  his  right  to  the  salarj 
of  the  office  during  the  20-daf  period.  While 
we  should  not  entertain  tbe  question  thus 
presented  for  the  first  time  upon  a  motion  for 
rehearing,  we  are  not  disposed  to  absolutely 
foreclose  the  plaintiff  from  recovering  the 
salary  for  the  20-day  period  if  he  be  en- 
titled thereto — a  question  upon  which  It  must 
be  understood  we  express  no  opinion.  . 

We  feel  that  the  plaintiff  should  have  the 
opportunity.  If  he  so  desires,  of  presenting 
his  claim  for  the  salary  during  the  20-day 
period  to  the  county  board  and  to  pursue  the 
usual  remedies  for  its  recovery.  The  judg- 
ment In  this  case,  therefore,  will  be  without 
prejudice  to  the  rights  of  the  plaintitT  In  such 
respect.  The  cause  of  action  Involved  here- 
in will  not  be  considered  as  including  the 
cause  of  action  for  the  salary  for  tbe  20-day 
period,  and  the  judgment  herein  will  not  be 
res  adjudicata  In  any  proceedings  Instituted 
for  a  recovery  of  sudi  salary.  Otherwise  the 
motion  for  rehearing  will  be  denied. 

So  ordered. 


MeCAFFREY  v.  AUTOMOBILE  LIABILITY 
CO.,  LIMITED,  MUTUAL,  et  al. 

(Sapreme  Court  of  Wlsconshi.  Feb.  T,  1022.) 

1.  Caniers«=s>380(l)— JltBflybuBoperatorwas 
a  ovnnOB  rnrriar  required  to  exercise  high- 
Mt  degree  of  care  toward  passenger. 

CH>eratoT  of  jitney  bus,  under  St.  1019,  {$ 
1707—^  to  1797—68,  was  a  common  carrier 
and  was  required  to  exercise  toward  passenger 
the  highest  degree  of  care  reasonably  to  be 
expected  from  human  vigilance  and  foresight, 
In  view  of  tbe  character  of  the  eouTeyance  and 
conststent  with  the  practical  operation  of  the 
basinest.  but  was  not  charged  witb  the  neces- 
si^  of  either  possessing  superbaman  powers  of 
anticipation  or  exercising  such  powers  in  a 
threatened  emergency. 

2.  Minlclpal  eorporatloRS  «=>705(2)— Auteno- 
bile  driver  had  right  to  astams  that  he  would 
be.givea  entitled  right  of  way  by  driver  of 
ether  automobile. 

Automobile  driver  bad  a  right  to  assume 
that  driver  of  other  car  along  intersecting 
street  over  which  be  had  a  right  of  way  would 
comply  with  the  roles  of  the  road  as  provided 
for  by  tbe-autntes  and  yield  to  Um  the  right 
of  way. 

3.  Carriers  ^320(21)— Jitney  bus  driver  hM 
mot  ■eflllfledt  as  a  matter  of  law. 

Where  Jitney  bus  driver  proceeded  to  cross 
Interaectlon  in  front  of  car  over  which  he  had 


'  the  right  of  way,  and,  oB  discovery  that  such 
automobile  was  turned  so  as  to  cross  path  of 
jitney  bos,  turned  In  same  Erection  as  such 
automobile  and  could  have  aTolded  collision 
if  such  automobile  had  not  struck  tbe  rear 
wheel  of  the  bus,  the  driver  did  not  as  a  mat- 
ter of  law  fail  to  exerdse  the  high  degree  of 
care  which  he  owed  his  passenger. 

Appeal  from  Circuit  Court;  Milwaukee 
County;  W.  B.  Quinlan«  Judge. 

Action  by  Katherlne  McCaffrey  against 
tbe  Automobile  Liability  Company,  Limited, 
Mutual,  and  another.  Judgment  of  dismisa- 
al,  and  plalnttfl  appeals.  Affirmed. 

This  is  an  appeal  by  the  plaintiff  from  a 
judgment  entered  in  tbe  circuit  court  of  Mil- 
waukee county,  H<m.  W.  B.  Quinlan,  Judge 
presiding,  reversing  the  io^puent  of  the  civ- 
il court  of  MUwaokee  county,  and  entering 
Judgmoit  for  defendants,  dlsmts^ng  ttie  oomr 
plaint  upon  its  merita 

The  defttidant  Schiasler  at  die  ttue  of  IbB 
happening  of  the  Injury  waa  tbe  owner  and 
operator  of  a  Ford  Jltn^  in  tbe  dty  of  lUl- 
wankee,  having  complied  with  tbe  provlaions 
of  aectlona  1797—62  to  1797—68  of  the  Stat- 
utes, and  tbe  Automobile  Liability  Gf»npany, 
Limited,  Mutual  was  the  carrier  insurer^ 

Lloyd  and  Twelfth  streets  are  two  pobllc 
streets  In  tbe  city  of  Milwaukee,  and  inter- 
sect each  othex  at  right  angles,  Uoyd  atreet 
numing  east  and  west,  and  Twelftb  street 
running  norOi  and  south.  There  are  two 
street  car  tracks  m  Twelfth  street  While 
tbe  defendant  Sebisider .  was  operating  his 
car  in  which  the  plaintiff  was  a  inssenger 
north  on  tbe  east  side  -et  Twelftb  street,  so 
that  the  wheels  of  his  car  were  straddling 
the  east  rail  of  the  east  car  track,  and  when 
he  arrived  at  or  about  the  south  crosswalk 
of  Lloyd  street,  an  automobile  approached 
from  Die  west  crosswalk  ot  Twelfth  street, 
and  simultaneously  a  trut^  being  driven 
soatb  on  the  west  side  of  Twelfth  street  ar- 
rived at  or  about  the  north  crosswalk  of 
Lloyd  street  StAlssler's  car  at  tbe  time  wax 
going  somewhat  In  ezceaa  of  15  miles  Iter 
hour,  and.  after  having  passed  ttM  crosswalk 
with  his  rear  wheels,  Schissler  looked  to- 
wards  tbe  east  to  observe  tbe  traffic  tram 
that  direction  and,  sedng  no  vdilcle  ap- 
proaching, Immediately  looked  towards  the 
west,  and  tbere  observed  the  automobile  ccon- 
ing  from  that  direction.  In  order  to  avOid 
any.  posdble  collision,  be  swerved  his  car 
first  towards  tbe  east,  and  then  outlniied  a 
short  distance  towards  tbe  north,  snA  tbere- 
after realizing  that  the  car  comii«  from  tbe 
west  was  dangeroosly  approadilni^  be  put 
on  additional  speed  and  drove  bis  ear  to- 
wards  the  northeast  comer  of  the  Intersec- 
tion of  tbe  two  streets  named,  and,  after 
having  passed  In  part  tbe  Intersection,  tbe 
automoUle  coming  from  tbe  west  after  bav- 
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tag  barely  escaped  a  ctdllslon  with  the  truck, 
swerved  tovards  tbe  nortbeaat  and  collided 
wltb  tbe  rear  wbeels  of  Schiasler's  car  at  the 
northeast  comer  of  tbe  Intersection,  causing 
Schiasler's  car  to  be  npeet,  as  the  result  of 
wblcb  ooIUston  the  plaintUC  sustained  the  In- 
juries complaiued  of. 

Tbe  action  was  originally  tried  in  the  dvll 
court  of  Milwaukee  county  before  a  jury,  and 
a  special  verdict  was  rendered,  in  which  It 
was  found:  (1)  That  ScUsslw  foiled  to  ex- 
ercise ordinary  care  In  tbe  management  and 
Operation  of  bis  cor  at  and  just  prerlous  to 
ISxe  collision;  (2)  that  such  failure  was  tbe 
proximate  canse  of  plaintUTs  Injuiy.  Tbere- 
uptn  the  usual  xnotionB  were  made  by  the 
d^endants,  which  motlws  were  denied,  and 
Judgment  was  thereupm  altered  in  favor  of 
the  plaintUt  for  tbe  omoont  ot  tbe  damages 
assessed  and  costs,  fnnn  which  Judgment  the 
defendants  ai^ealed  to  tbe  dnmlt  court  of 
Milwaukee  county.  The  circuit  court  revero- 
«d  tbe  judgment  of  tbe  dvU  emirt,  and  or- 
dered Judgmoit  In  favor  of  the  defendants, 
dtsmlssing  Oie  crauplaint,  from  wblch  Jadg- 
moit  tbls  ai^>eal  was  taken  to  this  court 

Raymond  J.  Gannon,  Gannon,  Waldron  & 
Bchweichler,  and  M.  L.  Lueck,  all  of  Milwau- 
kee, for  appellant 

J.  Etaner  Lehr,  of  Milwaukee,  for  respond- 
«nts. 

DOBRFLER,  J.  (after  statlDg  the  facts  as 
-above).  [1]  Schlssler  being  a  common  car- 
rier, and  tbe  plaintiff  being  a  pass^ger  In 
bis  car,  the  law  applicable  In  cases  of  tbat 
kind  with  respect  to  common  carriers,  as  laid 
down  by  this  court,'  governs  the  degree  of 
care  which  be  was  required  to  exodse.  It 
has  been  held  that — 

"The  dntr  imposed  on  common  carriers  to 
provide  for  tb«  safety  of  passengers  is  to  ex- 
ercise the  highest  degree  of  care  reasonably 
to  be  expected  from  bnman  vigilance  and  fore- 
sight  In  view  of  the  character  of  the  conveyance 
adopted  and  con^tent  with  tbe  practical  op- 
eration of  the  bnslneea."  Dlbbert  v.  Metro- 
p<ditan  bvestment  Co.,  ISS  VHa.  69-78,  147 
N.  W.  8,  4  (L.  B.  A.  1915D,  806,  AmL  Gas. 
1916B.  024) ;  Oberadorfer  v.  Pabst  100  Wis. 
606,  618,  76  N.  W.  338;  Ferguson  v.  Troax, 
132  Wis.  478,  490,  110  N.  W.  395,  111  N.  W. 
«57,  112  N.  W.  516,  14  L.  R.  A.  (N.  S.)  860, 
13  Ann.  Cae.  1092;  Wanzer  v.  Chippewa  Val- 
ley E.  B.  Co.,  108  Wis.  819,  84  N.  W.  428. 

[2]  In  law,  under  tbe  sltuatloD  pr»ented 
in  tbls  ease,  Bcbissler's  car  had  tbe  rigfht  <^ 
way  over  the  automobile  coming  from  the 
wes^  and  tbe  latter  had  the  right  of  way 
over  tbe  truck  coming  from  the  north.  As 
Schiasler's  car  approached  and  proceeded  to 
cross  tlie  south  cros^g  of  Uoyd  street;  he 
had  the  right  to  assume  that  the  automobile 
ccHning  fr(Mtt  the  west  would  comply  with 
the  rules  of  tbe  road  as  provided  for  by  the 
statute,  and  yield  to  him  the  rli^t  of  way. 
JSimmerman  t.  MednlkolE,  166  Wis.  888,  102 


N.  W.  840;  Glatx  v.  Ero^ger  Bros..  168  Wis. 
635,  170  N.  W.  994. 

In  vlolatim  of  the  rules  of  the  road  with 
respect  to  the  rl^ts  ot  tbe  detbidaiit  Bcbiss- 
ler,  the  automobile  coming  trmn  the  west  at 
on  excessive  rate  of  q?eed  proceeded  to  pass 
in  front  of  tbe  truck  ctxning  from  the  north, 
and  tbe  d^^dant  Schlssler,  realizing  tbe 
emergency,  took  what  he  considered  the  prop- 
er course  to  av<dd  a  colUdoi,  by  first  swerv- 
ing bis  madiine  towards  tbe  east;  them  pro- 
ceeded towards  the  north,  and  then  toward 
tbe  northeast,  and  be  had  arrived  wltb  bis 
machine  at  about  tbe  northeast  comer  ot  the 
intersection  ot  tbe  two  streets  nsmed  ^Aen 
the  aatomobUe  coming  from  t*ie  mst  struck 
tbe  rear  left  wbeOl  of  his  car,  eaosing  tbe 
same  to  be  miset,  and  resulting  in  the  biju- 
ries  aforesaid. 

It  is  tra^  as  Is  dslmed  by  plalntUTs  coun- 
sel, tbat  it  was  held  by  this  conrt  In  Olats  v. 
Kroeger  Bros.,  168  Wis.  685,  170  N.  W.  984, 
Chief  Justice  Wlnslow  rendering  tbe  oidnlon. 
that— 

"The  possession  of  this  right  of  way  does 
not,  of  coorse,  Jastify  the  possessor  In  plunging 
ahead  regardleas  of  consequences  nor  in  fail- 
ure to  exercise  ordinary  care  to  avoid  injury 
to  others,  but  the  fact  Is  an  Important  one  ts 
be  considered  in  deciding  the  question  of  neg* 
ligenee." 

II]  In  dettfmlnlng  In  this  case  whether  or 
nor  tbe  defwdont  Schlssler  was  free  from 
negligence  as  a  matter  of  law,  we  must  place 
oura^ves  as  nearly  as  possible  In  the  situa- 
tion be  was  In,  under  tbe  drcnmstonces  as 
detailed  in  the  ovidoiee.  Having  the  right 
of  way,  and  beli^  Justlfled  in  assuming  that 
such  rl^t  would  be  yielded  to  blm,  be  pro- 
ceeded on  his  northerly  course  after  crossing 
the  south  crosswalk  of  Uoyd  street  then,  as 
an  extra  precautltm,  be  flrst  swerved  his  ma- 
chine towards  the  east,  intending  therd>y  to 
avoid  any  possibility  of  a  collision,  and 
tbearenpon,  reaUidng  that  tbe  automobile  com- 
ing from  the  west  was  suddenly  turned  to- 
ward tbe  nortbeaat  comer  <rf  the  Intwaeo- 
tUm,  directly  towards  Sdilsslw^  ear,  he 
turned  his  machine  In  a  nwtbeaafierly  direc- 
tion, so  that  It  was  beaded  fi>r  the  norOieast 
comer  of  -Qie  intersection,  all  ot  wbldi  was 
done  not  only  in  an  effort  to  protect  the 
plaintiff  as  a  passengw,  but  to  avoid  Injary 
to  himself  and  bis  car.  Surely,  after  Schlss- 
ler bad  passed  the  soutb  amuSag  ot  Uoyd 
street,  be  bad  no  reason  to  expect  that  tibe 
automobile  coming  from  the  west  would  sud- 
denly tum  into  and  collide  with  bis  machine 
after  be  bad  arrived  at  sold  norttieast  on^ 
ner. 

While  tbe  operator  of  a  Jitney,  under  tbe 
law  pertaining  to  common  carriers.  Is  obli- 
gated to  exCTdse  tbe  high  degree  ot  care 
above  referred  to,  be  Is  not  diarged  wltb  the 
necessity  of  ettber  possessing  superhuman 
powers  of  anticipation,  or  of  exercising  such 
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lowers  In  B  threatened  emergency.  The  de- 
gree of  care  required  by  the  doctrine  laid 
down  In  the  case  of  Dlbhert  r.  Met  Inr.  Oo., 
158  Wis.  6»-73,  147  N.  W.  3,  148  N.  W.  1096, 
Ia  R.  a.  1916D,  806,  Ann.  Oas.  181«B.  934. 
muBt  be  goch  as  la  consistent  with  the  prac- 
tical operation  of  the  Jitney  business. 

The  contoitlon  is  also  made  that  the  de- 
fendant,  In  croning  the  intersection,  wafi 
driving  at  an  illegal  and  ezcesalTe  rate  of 
speed.  It  Is  oar  riew  that  the  speed  in  this 
iBRtance  had  a  tendency  rather  to  avert  the 
Injury  than  to  cause  It 

We  are  convinced  that  the  claim  made  by 
plalntUTs  eoonsel  herein  that  SdUsslw 
Khould  have  either  stopped  his  car  before 
crossing  the  lnter8ectl(H)  or  have  tnmed  his 
car  to  the  east  onto  Lloyd  street  under  the 
evidence  In  this  case,  would  be  charging  him 
with  the  exercise  of  such  degree  of  care  as 
would  be  Inconsifetwt  with  the  practical  oper- 
ation of  his  business,  and  we  therefore  bold 
that  the  defendant  Scbleiiler  was  free  from 
ncRlisence  which  proximately  cmtribnted  to 
the  Injury  as  a  mntter  of  lAw. 

Jndfirmcnt  affirmed. 

STEBECKBR.  G.  J.,  took  no  part 


LEE  V.  BIELEFELD  et  al. 

(Supreme  Court  of  WIbcoiisId.   S'eb.  7,  1922.) 

t.  Frand  Vender^  falu  raprMMrtatlMM 

as  to  bouidarlea  aetlenaMe  ragardleM  vf  *iB- 

When  a  vendor  undertakes  to  point  out  a 
lot  to  a  purchaser,  he  is  bound  to  do  so  cor- 
rectly; and  when  the  purchaser  Is  ignorant  of 
the  location,  be  has  the  right  to  rely  on  the  pos- 
itive statemeBt  of  the  vendor,  and  to  hold  him 
re^onslble.  whether  the  false  reiweseatatiOD 
was  Intoided  or  not.  and  may  recover  danagea 
resulting  from  cons  traction  of  buildings  on 
wrong  lot 

2.  Fraad  «sb50(I)— Measure  of  duagea  for 
false  reprBseatatlea  aa  to  loeatloa.of  land. 

The,  Qsnal  measure  of  damages  in  cases  of 
false  re'pzeaeutatlon  aa  to  identic  of  the  land 
'sold  is  the  dUEerence  between  the  value  of  the 
land  pointed  out  and  that  ct  the  land  conveyed, 
but  each  rule  does  sot  apply  as  against  ven- 
dor of  one  lot  who  pointed  out  another  lot  be- 
longing to  another  person  upon  which  plaintifE 
vendee  constmcted  improvements,  and  was  not 
permitted  to  remove  the  aame  by  the  owner 
of  the  lot,  and  plaintiff  was  entitled  to  anch 
damages  as  were  the  natural  and  proximate  re- 
solt  of  vendor's  misrepreBentations. 

3.  FIxtarea  4»25— Barn  and  house  fenndatloa 
ooastruoted  by  mistake  oa  land  of  aaotbor  aot 
removable  without  oonseot  of  owner. 

A  bam  and  foundation  for  a  honae  con- 
structed upon  the  lot  of  another  hr  miatake 
coald  not  be  removed  without  the  amsmt  of 
the  owner  of  such  lot 


Appeal  from  Circuit  Court.  Wlwankes 
Counts';  GuBtave  G.  Gehrez,  Judges 

Action  by  Ifc  W.  Iiee  against  GBtaries  Bide- 
feld  and  others.  Judgment  tot  defendants, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed, with  direcUons. 

Action  on  false  re^tresentatlons  in  the 
sale  of  a  lot  In  Milwaukee  county.  The  com- 
plaint alleged  that  defendants  oETered  to  sell 
plaintiff  a  certain  lot;  that  they  showed 
plaintiff  and  pointed  out  to  him  the  bound- 
arlea  of  this  lot;  that  thweafter  a  land  con- 
tract was  entered  Into  which  defendants  rep- 
resented as  describing  the  lot  pravioualy 
pointed  out;  that  idaintiS,  relying  on  such 
represmtations.  expended  moneiy  and  labor 
in  building  a  house  and  bam  upon  audi  lot; 
and  that,  by-  reason  (MC  the  false  rei»«8enta- 
tl«i8,  and  the  fact  that  the  lot  so  pointed  out 
was  the  iRvperty  <tf  anoUier,  plaintiff  lost 
the  bmeftts  of  the  m<meir  and  labor  so  ex- 
pended, and  suffered  loss  in  the  sum  ot 
»2,600. 

Def^danta  admitted  the  sale  of  a  lot 
but  denied  that  the  boundaries  of  any  lot 
were  p<dnted  out,  and  alleged  that  plalntur 
took  posseBBliw  of  the  lot  described  in  the 
contract. 

It  appears  that  defendant  Charles  Biele- 
feld owned  lot  Na  16  In  a  certain  addition, 
and  that  be  executed  a  land  contract  proi>- 
erly  describing  this  lot  and  that  plaintiff 
built  a  bam  and  the  foundation  for  a  house 
m  lot  17,  the  adjoining  prc^rty.  The  con- 
tract was  executed  in  October,  1916.  Plain- 
tiff began  building  late  in  1917,  ami  after 
the  eonqiletton  of  the  bam  and  the  founda- 
ttcm  tot  a  house  was  notified  by  defendant 
to  stop  work,  as  he  was  aa  the  wrong  lot. 
Plaintiff  began  this  suit  In  October,  1918. 
In  January.  1820.  the  owner  of  lot  17  notified 
Mkintiff  that  the  steucturee  should  not  be 
removed  or  disturbed. 

Plaintiff  introduced  testimony  tending  to 
show  that  defendant  Charles  Bielefeld  per- 
sonally pointed  out  the  lot  built  on;  that 
there  was  a  "For  Sale"  ^gn  bearing  defend- 
ant's name  on  this  lot;  and  that  the  labor 
and  materials  expmded  wwe  of  the  value 
of  11.100. 

Defendant  and  his  witnesses  teetlfled  that 
the  structures  were  not  firmly  fixed  to  the 
ground,  and  could  be  moved  easily,  and  that 
th^  did  not  exceed  in  value  $400. 

In  a  special  verdict  the  Jury  found  in  sub- 
stance that  defendant  Charles  Bielefeld  rep- 
resented  to  plaintiff  that  lot  17  was  the  one 
to  be  sold ;  that  defendant  did  not  know  that 
such  representation  was  false;  that  plain- 
tiff relied  upon  such  representations,  and 
was  Induced  thereby  to  expend  money  and 
labor  on  lot  17;  and  that  the  damage  sus- 
tained was  $720. 

O^andant  moved  for  Judgmcmt  notwlth- 
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Btandlng  the  verdict.  The  motion  was  grant- 
ed, with  costs  against  the  plaintiff. 

Qlicksman,  Gold  &  Corrlgan,  of  Milwaukee 
(M.  K.  Whyte,  of  Milwaukee,  of  counsel),  for 
appellant 

John  Sander,  of  Milwaukee,  for  reqwnd- 
«nt8. 

JONSS,  J.  (after  stating  the  facts  as 
above).  [1]  It  has  long  been  the  settled  law 
in  this  state  that,  when  a  vendor  undertakes 
to  point  out  or  state  to  a  porcbaser  the 
boundaries  or  situation  of  the  property  he 
Is  selling,  he  is  bound  to  do  ao  correctly,  and, 
when  the  purchaser  is  ignorant  of  the  loca- 
tion, he  baa  the  right  to  rely  on  the  positive 
statement  of  the  vendor,  and  to  hold  falm  re- 
sponslbie  whether  the  faJae  r^resoitation 
was  IntCTded  or  not  Bird  v.  Kleiner,  41 
Wis.  134 ;  Cotshausen  v.  Simon,  47  Wis.  103. 
1  N.  W.  4T8;  Ounther  v.  Gllricb,  82  Wis. 
222,  62  v.  W.  88, 3S  Am.  St  Rep.  32;  Gasten- 
hok  V.  Heller.  82  Wis.  30.  SI  M  .W.  432; 
Kraose  v.  Busacker,  105  Wis.  350,  81  N.  \/. 
406;  Knutson  v.  George,  1B7  Wis.  520,  147 
N.  W.  1003. 

In  the  present  case,  the  qwetal  verdict 
was  agreed  to  by  both  parties.  Defendant 
made  no  request  for  a  finding  whether  the 
reiwesentation  was  recklessly  made  or  wheth- 
er tlie  xOaintltC  by  the  exercise  of  ordinary 
care  could  have  ascertained  the  true  loca- 
tion of  tbe  lot  conveyed.  These  were  Issnee 
irtiich  the  trial  court  deemed  necessary  to  be 
decided,  and,  imder  section  2808m,  Stats., 
resolved  Qiem  both  In  defendant's  favor.  The 
cases  already  cited  show  tbat  the  court  was 
in  error  In  failing  to  obsOTe  tbe  rule  that 
liability  for  an  untrue  r^iresentatlon  of  this 
charactCT  does  not  depend  on  the  negligence 
or  Intent  of  tbe  vendor.  The  Injury  to  the 
buyer  is  tbe  same  whether  the  talse  repre- 
t>entation  is  made  in  good  faltb  or  whether 
it  is  made  recklessly  w  with  intait  to  de- 
fraud. 

As  to  the  other  issue  on  which  the  court 
made  his  special  finding,  we  condder  that 
the  decision  was  not  warranted  by  ttM  evi- 
dence. The  lots  were  vacant  land  similar 
In  appearance,  without  fences  or  other  boun- 
dary marks.  On  the  lot  pointed  out  to  the 
plaintiff  was  the  "For  Sale"  sign.  It  was 
settled  by  tbe  finding  of  the  Jury  that  the 
untrue  statement  as  to  boundaries  did  not 
ctmslst  of  a  mistake  aa  to  a  few  inches  or 
a  few  feet,  but  that  the  wrong  lot  was  point- 
ed out 

In  the  decision  the  trial  court  expressed 
the  belief  that  plalnttfC  should  have  caused 
a  survey  to  be  made,  and  that  his  failure  to 
obtain  it  was  negligence  which  should  defeat 
a  recovery.  In  Gastenholz  v.  Heller,  supra, 
the  buyer  was  fumlsbed  an  abstract  of  title 
containing  a  plat  of  the  land  sold  him.  If 
be  had  carefully  compared  the  plat  with  the 


description  given  btm*  he  would  have  dis- 
covered tbe  mistake.  Although  the  plaln- 
I  tiff  in  that  case  testified  that  he  did  not  ob- 
serve tbe  size  or  boundary  of  the  lot  on  the 
plat  the  Jury  found  that  he  had  used  ordi- 
nary care,  and  this  court  held  Uiat  the  find- 
ing was  warranted  by  the  facts.  In  the  In- 
stant case  the  plaintiff  bad  no  source  of  in- 
formation except  the  statemoits  of  the  de- 
fendant, and  he  had  the  right  to  rely  on 
them. 

In  our  opinion  tbe  view  of  the  court  that, 
under  the  circumstances,  {dalntiff  should 
have  procured  a  survey  is  neither  required 
by  the  authorities  nor  conaonant  with  com- 
mon usage. 

[2, 3]  The  trial  Judge  exi^essed  the  view 
that  the  damages  found  by  tbe  Jury  were 
excessive.  In  cases  of  false  representa- 
tions as  to  tbe  Identity  of  the  land  aol^ 
the  usual  measure  of  damages  is  the  differ- 
ence between  the  value  of  tbe  land  pointed 
out  and  that  of  the  land  conveyed.  Obvi- 
ously such  a  rule  would  afford  no  compensa- 
tion in  this  case,  because  there  was  practi- 
cally no  difference  In  the  value  of  the  two 
lots.  The  natural  Inference  Is  that  when 
plaintiff  bought  the  small  lot  he  Intended  to 
erect  Improvemrats  upon  It  He  did  so  be- 
fore discovering  the  mistake.  He  liad  no 
Tight  to  remove  the  structures  except  with 
the  consent  of  the  real  owner  of  the  lot 

"The  mere  fact  that  the  fence  in  question 
was  bnflt  by  the  i  laintiff  upon  lands  not  his 
own,  by  mistake,  dm  not  prevent  its  becoming 
a  fixture  to  the  real  estate  as  soon  as  it  be- 
came attached  to  the  soil."  Kimball  v.  Ad- 
ams, 52  Wis.  054,  SStt,  0  N.  W.  170.  171; 
Hnebeebmann  v.  McHenry,  2&  Wis.  650. 

No  such  consent  was  ever  given  until  un- 
der tbe  stress  of  tbe  trial,  and  then  was 
given  grudgingly,  and  with  conditions  plain- 
tiff was  not  bound  to  accept  It  is  only  Just 
that  defendant  should  be  charged  with  such 
damages  as  are  the  natural  and  proximate 
result  of  his  miar^resentations.  39  Cyc. 
1639  ;  27.  Ruling  Case  Law,  "Vendor  and 
Purchaser,"  p.  886;  Lawstm  v.  Vernon,  38 
Wash.  422,  80  P^c  659,  107  Am.  St  Bep. 
880. 

When  the  defendant  learned  of  the  mistake 
which  he  had  made  be  manifested  no  con- 
cern, and  cannot  now  complain  If  he  is  requir- 
ed to  make  compensation  for  plaintiff's  loss. 
The  Jury  found  that  loss  to  be  $720,  and 
there  was  testimony  on  which  a  greater  eum 
could  have  been  awarded.  It  is  our  con- 
clusion that  tbe  plaintiff  Is  mtitled  to  Judg- 
ment and  that  the  finding  of  the  trial  court 
should  be  set  aside. 

Judgment  reversed,  and  cause  remandod, 
with  direction  that  Judgment  be  entered  tor 
the  plaintiff  on  the  verdict 

SIGBECKEIB,  0.  J.,  took  no  port^ 
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BROCKMAN  V.  WERNER  at  al.* 
(Supreme  Coart  of  Wiseonain.   Veb.  7,  1822:) 

1.  Contracts  €=3247— Evidence  held  to  sup- 
port finding  that  there  was  no  agreement  to 
bafid  additional  story  for  specific  sum. 

Where  a  contract  to  bofld  a  ose-story  ga- 
rage  on  a  cost  pins  basis  for  not  to  exceed  a 
spedfied  amount  was  modified  to  provide  (or 
an  additional  storj,  evidence  Aeld  to  aopport 
finding  that  there  was  no  contract  to  build  the 
additional  stoir  for  a  spedfle  sum,  but  that 
Jt  waa  to  be  built  on  the  cost  plus  baaia, 

2.  Coitraets  «es244— Medlfloatlon  of  ballding 
contract  to  provide  for  additloaal  story  held 
Mt  to  abrogate  limit  of  oost  of  original  story. 

Under  a  contract  to  build  a  one-story  ca- 
rafe on  a  cost  plus  basis  for  not  to  exceed  $32,- 
090,  a  modification  of  the  contract  to  provide 
for  an  additional  story,  necessitating  some 
changes  in  the  first  story,  held  not  to  abrogate 
the  limit  of  cost  of  the  first  story. 

Appeal  from  Circuit  Court,  Milwaukee 
Oonnty;  Lawrence  W.  Balsey,  Judge. 

Action  8.  J.  Brockman  against  Bichard 
V.  Werner  and  others.  From  a  Judgment 
for  idalntlff,  the  defendants,  oflier  Uian  de- 
fenduit  WllUam  I*  J.  Graf,  appeaL  Be- 
Tersed  and  remanded. 

Action  to  recover  the  balance  due  plaintiff 
for  building  a  two-story  garage  and  base- 
ment for  defendanta,  and  for  a  mechanic's 
lien  on  the  property. 

It  l8  undisputed  that  plaintiff  and  defend- 
ants Werner  and  Sims  entered  Into  a  written 
contract  for  the  construction  of  a  one-story 
garage  building  at  a  cost  plus  basis,  not  to 
exceed  $32,00p.  After  the  construction  of 
the  building  bad  begun  defendants  became 
de^rous  to  add  a  second  atory.  and  they 
claim  tbat  plaintiff  agreed  to  build  It  at  a 
cost  of  approximately  $19,000.  This  is  de- 
nied by  plaintiff,  who  claimed  that  the  agree- 
ment was  that  both  the  first  and  second 
story  and  basement  should  be  built  on  a  cost 
plus  basis.  The  court  found  in  favor  of  the 
plaintiff,  and  entered  JucUnnent  for  the  cost 
of  the  entire  building,  with  basement  and 
the  wrecking  of  the  old  bnildings,  plus  14  per 
cent  which  plaintiff  was  to  receive  in  addi- 
tion to  the  cost  of  labor  and  materials, 
amounting  In  all  to  the  sum  of  $74,6^.14, 
less  $44,000  paid,  leaving  a  balance  of  $30,- 
693.14  and  Interest.  From  such  judgment, 
the  defaidants  Wernn  and  Sims  applied. 

Olwell,  Dnrant  &  Brady,  Schmita,  Wild  & 
Gmes,  and  A.  3.  Scbmitz,  all  of  Milwaukee, 
for  appellants. 

Alexander  &  Bnrk^  of  Milwaukee,  for  re- 
^x>ndenL 


VINJB,  J-  (after  stating  the  facts  as 
above).  Since  a  new  trial  must  be  bad  upon 
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a  new  basis,  many  of  the  questions  argued 
drop  out  The  case  lu-esents  almost  exclu- 
sively questions  of  facts,  and  all  the  findings 
of  the  learned  trial  court  are  sustained  ex- 
cept the  one  that  finds  that  the  or^nal  con- 
tract for  a  one-story  building  without  a  base- 
ment for  cost  plus,  not  to  exceed  $32,090. 
was  abrogated  when  the  agreement  as  to 
the  second  story  was  entered  Into. 

[1]  We  need  not  go  into  all  the  details  as 
to  how  plans  were  suggested,  modified,  and 
abandoned  before  the  contract  mentioned 
was  entered  into.  Both  parties  admit  the 
execution  of  the  first  contract,  which  was  In 
writing,  and  was  based  upon  plans  anid  spec- 
ifications furnished  by  Mr.  Koch,  plaintiff's 
ffluployee  and  architect  When  the  construc- 
tion of  the  first  story  was  under  way,  but 
before  It  had  progressed  far,  negotiations  for 
the  addition  of  a  second  story  and  basement 
began,  and  it  Is  the  claim  of  defendants  that 
plaintiff  agreed  to  build  the  second  story, 
not  including  some  extras,  such  as  elevator, 
etc.,  for  approximately  $19,000.  This  claim 
is  based  upon  a  conversation  that  Werner 
and  Sims  had  with  Koch,  in  which  the  lat- 
ter furnished  a  rough  estimate,  based  upon 
an  estimated  cubic  foot  price,  at  $24/000, 
which  later  Werner  cdaims  was  reduced  to 
$19,000.  Koch  denies  he  ever  furnished  any 
estimate  for  $19,000,  much  less  agreed  on  be- 
half of  plaintiff  to  build  the  second  story 
for  approximately  such  amount  His  testi- 
mony is  that  Werner  came  back  the  next 
day  after  the  $24,000  estimate  was  furnished 
and  tbat  he  and  Werner  ha^  some  further 
talk  about  the  building  and  the  second  story 
and  basement  and  that  finally  Werner  said. 
"Well,  I  guess  you  better  go  ahead,"  and 
that  Koch  then  said,  "That  will  be  on  a  per- 
centage baslsT"  and  that  Werner  answered, 
"Sure,  that  Is  the  better  way*  anj^ow." 
This  sums  up  the  substance  of  the  direct  t» 
timony  on  the  subject 

The  trial  court  saw 'the  wftnessea  and  it 
was  peculiarly  within  Us  discretiott  to  judge 
as  to  who  vnui  the  more  credible.  There  are 
a  number  of  omalderatlons  that  lead  ns  to 
believe  that  no  oral  con^ct  to  construct  the 
second  story  for  approximately  $19,000  was 
ever  made.  In  the  first  place,  that  is  not  a 
usual  way  to  transact  business  of  sacb  matf- 
nitude,  espedally  where,  as  here,  there  to 
no  evidence  as  to  just  how  the  second  story 
should  be  constructed,  eltlwr  as  to  materials, 
portttloos,  opoilngs,  or  otherwise.  In  the 
second  place.  It  is  naomtradlcted  Out  plain- 
tiff from  time  to  time  consulted  with  defend- 
(mts  OS  to  the  mode  of  constructing  the  sec- 
ond story,  as  to  the  lAxe  of  girders  that 
dumld  be  used  for  the  roof,  and  as  to  what 
firm  to  purchase  them  from.  Many  dianges 
in  the  iflan  at  the  first  stoty  and  foundation 
walls  had  to  be  made,  and  defendants  were 
consulted  wiQk  reference  thereto.   We  have 


•For  oUier  ums  see  tame  topUt  ud  KBY-MUMBBR  Is  all  Key-Numbered  Digests  aad  ladezee 
*Hotloa  for  rebsarlns  denied  April  11.  iSSt,  wltb  |2S  eosts. 
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no  doabt  tbA^  eren  if  an  oBtimate  for  $19, 
000  vas  made,  It  nerer  ripened  Into  a  con- 
tract between  the  parties.  Tbe  evidence  as 
to  what  kind  of  a  second  story  should  be 
bnilt  Is  too  Tasae  to  support  a  contract  wlt3i 
reference  tibereto,  CQie  trial  coart  properly 
found  that  no  such  contract  ma  ever  nude. 

[t]  But  we  think  it  erred  whrn  It  found 
that  the  agreement  to  build  the  basm^t 
and  second  story  upon  a  cost  plus  basis  ab- 
rogated tbe  writt^  oontract  to  build  the 
first  story  at  a  cost  not  to  exceed  $32,090. 
It  la  true  13iat  a  number  of  dianges  had  to 
be  made  in  the  flnt  story  owing  to  tbe  ad- 
dition of  a  bas^rat  and  second  story,  but 
such  Conges,  In  so  far  as  they  Increased  the 
cost,  would  be  extras,  to  be  paid  for  on 
cost  plus  batds,  ai^,  In  so  far  as  th^  de- 
creased the  coat,  as,  for  instance,  tbe  omis* 
edoD  of  a  roof,  such  decreased  cost  should  be 
credited  to  tbe  defendants. 

The  evidence  was  not  taken  upon  this 
bads,  and  we  find  it  impossible  to  state  tbe 
account  as  it  should  be  stated.  It  is  held 
that  tbe  plaintiff  can  recover  for  the  first 
story,  exduriTe  of  Ganges  therein,  extras, 
and  basement,  tbe  cost  ifius  14  per  cent,  not 
to  exceed  $S2,090;  that  for  the  balance  of 
the  building,  including  the  wrecking  of  the 
old  building,  he  is  entitled  to  recover  the 
cost  plus  14  per  cent,  less  credits  for  old  ma- 
terial used  as  found  by  the  court,  and  that 
for  the  balance  It  Should  have  a  Hen  as 
granted  In  the  Judgmait  appealed  from. 
The  evidence  sbowed  that  14  per  c^t  was  a 
reasonable  percentage  of  profit  sod  that 
amount  is  not  contested  by  the  detendanta 

There  Is  some  evidence  from  which  it  may 
be  inferred  that  the  cost  pins  basis  should 
apply  to  the  whole  building,  but  it  is  not 
definite  and  certain  enough  to  have  the  ef- 
fect of  canceling  the  written  contract  be- 
tween the  parties. 

It  follows  that  tbe  Judgment  must  be  re- 
versed,  and  the  cause  remanded  for  the  tak- 
ing of  further  evidence  and  Judgment  as  in- 
dicated in  this  opinion,  with  costs  in  favor 
of  defendants. 

It  Is  BO  orda«d. 

SIEBECKHR,  0.  J.,  took  no  part 


QUAKER  MAID  CORPORATION  v.  NEW 
H0L8TEIN  CANNING  CO. 

<  Supreme  Court  of  Wisconsin.  Peb.  7,  1922.) 

i.  Sales  «S94II— Cosiplalat  Md  ssfllclsst  de- 
spite mistake  Is  allegation  of  date  of  ooi- 
traet 

A  complaint  for  breach  of  mntraet  to  sell 
peas  "snbject  relesse  after  embargo  wltiiin 
next  two  weeks,**  slleging  thnt  tbe  embargo 


was  released  April  26.  1820,  Md  sofflduit 
thongh  it  alleged  the  contract  was  made  April 
where  the  final  confirmation  thereof  was 
dated  April  12,  and  It  appeared  from  the  cor- 
respoiideDce  attached  to  the  complaint  that 
both  parties  interpreted  the  contract  as  ex- 
piring on  April  26,  since  defendant  could  not 
aa  alleged  in  the  complaint,  rely  on  the  provi- 
eioDS  of  the  contract  with  reference  to  the 
embargo  aa  grounds  of  cancellation. 

2.  Sales  «=»8»-Costraot  held  not  ■sdMod  by 
check  seat  In  response  to  eeller't  propstal 
to  extend  tima  of  perform  aaoe. 

Where  the  seller  proposed  to  extend  the 
time  of  performance  of  a  contract  for  the  sale 
and  delivery  of  peas  "subject  release  after  em- 
bargo within  two  weeks,"  on  condition  that  the 
buyer  send  s  check  "to  hold  until  such  time 
when  we  wOl  be  able  to  get  permissi<«  to  make 
shipment**  s  check  indorsed,  "Not  to  be  de- 
posited unto  shipment  of  peas  has  been  made 
as  per  terms  of  sale,"  was  noonegotiable  and 
did  not  comply  with  the  seller's  reqaeat  so 
that  there  was  no  mo<UfieBtioo  of  the  contract 
as  to  time  of  performance. 

3.  Sales  «s»4l  I— Complaint  held  'saflloleat  al- 
thongh  falling  to  show  that  plaintiff  attaohsd 
revenue  stamp  to  ^eek  forwarded  la  rs- 
sponse  to  defefldaafs  prapsoat  to  axtsad 
time  for  performance. 

In  an  action  for  breadi  of  contract  to  sell 
and  deliver  a  quantity  of  peas  "subject  release 
after  embargo  within  next  two  weeks,"  trtiero 
It  did  not  appear  from  the  complaiirt  that  a 
cbeck  sent  by  plaintiff  Indorsed,  "Not  to  be 
depodted  ni^  di^ment  of  peas  has  been  mads 
as  per  terms  of  ssle,'*  In  rovwnse  to  defend- 
anfs  proposd  to  extend  the  time  of  peifom- 
ance  on  condition  that  plaintiff  send  a  check 
**to  hold  until  eoeb  time  when  we  win  be  able 
to  get  permission  to  make  shipment**  was 
rejected  by  defendant  as  not  complying  with 
its  proposal,  a  demurrer  to  the  complaint  was 
properly  overruled,  though  no  revenue  stamp 
was  attached  to  the  check. 

Appeal  from  Oircolt  Oonrt,  Calumet  Conn- 
ty;  George  W.  Bumell,  Judge. 

Action  by  the  Quaker  Maid  Corporation 
against  the  New  Holstein  Canning  Company. 
From  an  order  sustaining  a  donurrer  to  the 
complaint  plaintiff  appeals.  Beversed  and 
remanded. 

Demurrer.  The  amended  complaint  t^ber 
setting  out  the  corporate  character  of  tbe 
parties,  alleged  that  on  the  10th  di^ttf  April, 
1820,  the  parties  enteored  Into  an  agreement 
in  writing  by  telegram,  letters,  and  mono- 
randa,  cogiea  of  wbidi  are  attacbed  to  the 
complaint  and  that  by  said  written  agne- 
ment  it  was  mutually  agreed  that  tbe  de- 
fendant would  sell  and  delivw  to  tbe  plain- 
tiff f.  a  b.  cars  at  New  Holstein,  Wis., 
2,000  cases  of  standard  No.  4  Alaska  peas 
at  $1.10  pn  dosen ;  that  tho'eafter  oon- 
tract was  modified  so  as  to  Inciude  an  addi- 
tiwai  126  cases.  It  appears  from  the  cor- 
respondence that  the  contract  contained  tbe 
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L.  P.  Fox,  of  OhUtcHi,  for  appellant 
H.  F.  Arpa,  of  CbUtmi,  respondent. 


foUpwing  daose:  "Subject  release  after  em- 
bargo  wltJUn  next  two  weeka."  The  com- 
plaint fortber  alleged  ttiat  on  April  80, 1920, 
tbe  defendant  notlfled  tbe  |>lalntiff  "that  it 
would  not  deUver  said  peas  nor  ship  tbe 
lame,  nor  any  part  thereof,  and  notf  fled  the 
iMalntur  that  tt  bad  canceled  Ita  contract  and 
Mreement  to  deUvCT  said  peas  and  ttia  sale 
tbraeof,  on  the  aole  0!OimdB  that  It  rdled 
upon  the  provislona  of  tbe  contract  with  ref- 
orence  to  tbe  embargo  conditio  as  therein 
contained."  It  was  farther  alleged  that  tbe 
d^endant  T<n<*9't>fl  tbe  order  b7  reason  of 
Oie  Cact  that  it  was  able  to  seeore  a  better 
^ce  for  tbe  goods.  It  was  further  alleged: 

"Tht  plaintiff  farther  alleses,  on  informttion 
and  belief,  that  the  embargo  on  said  shipment 
was  released,  and  that  the  defendant  com- 
panr  had  fall  power  and  pennla^n  to  ship 
aaid  goods  the  aeth  of  April.  1820,  and  there- 
after." 

There  was  an  allegation  of  fall  perform- 
ance b7  tbe  pla*«Hff  ud  a  claim  for  dam- 
ages in  the  amount  of  $748.75.  It  appeared 
from  the  exhibits  annexed  to  the  complaint 
that  upon  April  21  the  defendant  wrote  tbe 
representatlTe  of  tbe  plaintiff  as  foUows: 

have  a  car  standiD(  In  readiness  to  load 
these  goods  in.  but  as  ret  they  will  not  permit 
us  to  load  same;  however,  from  present  indlca- 
tiiHiB,  are  Inclined  to  believe  that  we  will  be 
in  a  position  to  get  these  goods  moved  in  tha 
verr  near  future. 

"Once  aelUog  these  goods,  we  have  received 
an  offer  of  fLlS  and  no  doubt  could  have  ob- 
tained $1-20,  bat,  since  they  are  sold,  this  does 
not  concern  as,  but.  If  we  are  unable  to  make 
^pmcnt  of  these  goods  «n»  or  before  the  26th 
of  this  Doath,  we  would  ssk  that  your  dient 
favor  OS  with  a  dieck  covering  payment  of  the 
2,000  cases  to  hold  until  such  time  when  we 
vill  be  aUo  to  get  permission  to  make  ship- 
ment.'' 

Tbereafter  the  plaintiff  sent  to  tbe  defoid- 
ant  bis  check  for  Hr334,  upon  tbe  face  of 
whidi  was  Indorsed  the  following: 

mds  Aeek  not  to  be  deposited  until  ship- 
ment «f  peas  has  been  mads  as  per  terms  of 
sale-** 

To  tbe  diedc  tbete  was  attached  a  miemo- 
randnm  aa  foUowa: 

la  Account  with  New  Holsteln  Cumins  Co^  New 

HolBteln,  Wis. 
MO  eases  Btasdsrd  No.  t  AUaka  P«o  at 

ILIO  per  doswi  H.*fO  01 

««   W  «> 


HIMN 

— wim  dlrecdims  tbat  tbe  memorandum 
should  be  detached  and  retained  before  de- 
posit of  the  dwck.  No  revenue  stamp  was 
placed  upon  the  ebeck.  From  an  order  sos- 
talning  the  demurrer  plaintiff  appeals. 


BOSBKBBRBY,  3.  (after  stating  tbe  facta 
aa  aboreO.  [1]  ^e  trial  court,  in  sustaining 
the  demurrer  to  the  original  complaint,  filed 
a  written  opinion.  Tbe  complaint  was  there- 
upom  amended  in  several  particulars.  13n 
demurrer  to  the  amended  complaint  was 
thereafter  sustained  wltbont  opinion.  The 
final  confirmation  is  dated  AprU  12.  1^, 
and,  although  the.  comi^aint  alleges  that  the 
extract  was  made  on  the  10th  day  ot  April, 
we  think  that  all^tton  is  controlled  by  tbe 
correspondence  attached;  It  appearing  tbat 
both  parties  interpreted  the  contract  as  ex- 
piring on  April  28  by  Its  terms.  The  com- 
plaint alleging  tbat  the  embargo  was  re- 
leased on  April  26, 1920,  tbe  defendant  could 
not,  as  alleged  In  tbe  complaint,  rely  upon 
the  provisions  of  the  contract  with  refer- 
ence to  the  embargo  as  grounds  of  cancella- 
tion. Therefore  It  must  be  held  that  the 
complaint  states  a  cause  of  action. 

[2]  The  proposal  made  by  the  defendant 
In  Its  lett»  of  April  21  was  a  proposal  to 
extaid  tbe  time  of  performance  upon  con- 
dition that  the  buyer,  tbe  plaintiff,  send  the 
defendant  a  check  "to  hold  until  sndi  time 
when  we  will  be  able  to  get  permission  to 
make  shipment"  In  response  to  tbat  pro> 
poeal  the  plaintlfl  aoit  ita  check,  npui  the 
face  of  which  was  tbe  Indorsoment  set  out 
in  tbe  statemoit  of  facts.  Indorsed  aa  it 
waa,  tbe  duck  was  clearly  a  nonnegotiabie 
Inatmment  and  did  not  comply  with  the  re- 
Quest  of  the  defendant  Therefore  there  was 
no  modification  of  the  contract;  the  pro- 
posal made  by  tbe  defendant  not  having 
ben  aooQrted  tbe  i^alQtUC.  Tbe  time  of 
performance  waa  therefore  not  extended. 

[a]  Then  is  some  dtecusslon  in  the  case  as 
to  the  effect  of  tbe  ftdlore  of  tbe  defendant 
to  attach  a  revoiue  stamp  to  the  check. 
Tbe  deftttdant  admlta  that  under  the  deci- 
Blon  in  State  ex  reL  Hranmy  v.  Miller,  173 
Wia.  112,  179  N.  W.  815,  181  N.  W.  74fS.  tbe 
chedc  is  not  Invalid,  but  argues  that,  it  be- 
ing unstamped  the  defendant  might  reject 
It  for  tbat  reason.  The  dlfilculty  with  this 
poaltlon  is  that  it  does  not  appear  ttiat  tbe 
check  was  rejected  for  any  reason;  the  com- 
plaint In  thla  respect  b^iog  very  indednite. 
If  tbe  defendant  received  tbe  diedc  and  re. 
tained  it  as  a  eomidiance  with  the  tarns  of 
Its  prcqiosalt  *  situation  would  arise  whbA 
la  not  presented  by  the  all^tttais  of  the 
complaint  in  this  case.  For  tbe  reasons 
stated,  it  la  conaidered  tbat  tbe  oomi^lnt 
states  a  good  cause  of  action,  and  0w  demur- 
rer should  tbcffcAne  have  been  ovwmled. 

The  order  appealed  from  is  reversed,  and 
the  caose  rmnanded  for  further  proceedings 
according  to  law. 

mSBaOKBB,  G,  Jn  took  ^  XMWt. 
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TWOHIG  V.  TWOHIG. 

(Snpreme  Court  of  WiKonrin.  Fek  7,  1D22.) 

1.  Dhrorw  ^s>2S2— Pn»per^  allowanoe  to  wife 
keld  BxcflMhr*. 

Where  a  divorce  vas  granted  a  hnsbasd  and 
it  appeared  that  the  net  value  of  the  property 
exclasive  of  the  homestead  was  $6,554^7,  both 
parties  being  indebted,  an  allowance  to  the 
wife  o£  fS,082.1S  and  to  the  husband  of  $1,- 
472.22,  charging  him  also  with  the  taxes  and 
insurance  on  the  bomeatead  as  long  as  plain* 
tiff  occnpied  it,  held  an  excessivs  allowance  to 
tlw  Witt. 

2.  DIvorta  ^252— Wife  may  be  allowed  more 
thaa  OBe<thlrd  of  property,  evee  thoeob  her 
Marital  Mlet  la  iraater  thaa  that  of  her  hat- 
band. 

In  dirorce  where  a  decree  la  granted  to  the 
hnaband  but  the  wife  is  charged  with  main- 
tenance of  children,  it  is  proper  to  sllow  the 
wife  more  than  Uie  usual  one-third,  eren 
though  her  marital  deUct  is  the  greater. 

3.  Olvoroa  «=s>296(3)  —  Custody  of  minor 
daiishters  oiven  to  wlf*  althouoh  gailty  of 
desertion. 

In  a  divorce  action  where  decree  was 
awarded  tiie  husband.  It  was  proper  to  give  the 
custody  of  two  minw  daughters  aged.  IS  and  8 
to  the  wife,  notwithstanding  she  was  guilty  of 
desertion. 

4.  Divorce  «s9286~RefM8al  to  appoint  tms- 
tee  for  wife  will  not  be  dlstarimi  In  absenoe 
of  abnae  of  dlaoretlon. 

In  divorce  actions  where  the  trial  court 
has  refused  to  appoint  a  trustee  for  the  wife, 
such  action  will  not  be  disturbed  vnlesa  an 
abuse  of  discretion  appears. 

Appeal  from  Circuit  Court,  Winnebago 
Connty ;  Oflorge  W.  BntneU,  Judge. 

Action  ft>r  divorce  by  Margaret  J.  Twohig 
against  Bartholomew  0.  Twohig.  Judgment 
was  Tw&end  granting  defendant  a  divorce, 
dividing  the  property*  and  awarding  the 
custody  of  the  children  to  idalntlff,  and  from 
ttie  port  dividing  the  propo-^,  awarding  the 
custody  of  the  children,  and  refusing  to 
appoint  a  trustee  for  plaintiff,  defendant 
appeals.  Berersed  and  remanded,  witli  di- 
rections. 

Action  tor  divorce.  A  decree  was  granted 
to  the  defoidant  on  the  ground  of  plaintiff's 
desertion.  Her  claim  for  divorce  on  the 
ground  of  cruel  and  inhuman  treatment  was 
not  sustained.  The  court  awarded  plaintiff 
the  custody  of  the  two  minor  daughters  of 
the  parties  aged  respectively  13  and  8  years ; 
gave  her  the  use  for  life,  or  widowhood,  of 
the  homestead  in  Fond  du  Lac  valued  at 
$6,000,  and  $6,082.16  In  cash.  Including  house- 
hold furniture  of  the  valre  of  $600.  It  gave 
the  defendant  $1,472.22  in  cash  and  the 
homestead  mentioned,  subject  to  the  wife's 
estate  tor  life  or  widowhood;  required  him 


to  pay  the  taxes  and  insurance  on  the  home- 
stead, and  $12  per  month  each  for  the  sup- 
port of  the  two  minor  daughters  untU  each 
reached  the  age  of  18  years. 

From  that  part  of  the  Judgment  dividing 
the  prt^rty  as  above  stated  and  from  that 
part  thereof  adjudging  Xhe  custody  of  the 
two  minor  daughters  to  the  plaintiff  aud 
reusing  to  aKK>lnt  a  trustee  for  her,  the 
defendant  ippealed. 

T.  L.  Doyle,  of  Fond  dn  Lac,  for  appellani 
J.  a.  O'Brien  and  Beilly  &  O'Brien,  all 
of  Fond  du  Lac^  fiur  respondent 

VINJBk  J.  (after  stating  the  fiicts  as 
above).  At  the  dme  of  the  divorce  the  plain- 
tiff was  about  60  years  of  age  and  the  de< 
fendant  about  62  years.  He  vras  earning 
ttam  $80  to  $100  per  month'  as  a  motorman, 
bat  was  not  In  very  good  health.  At  the 
time  of  their  marriage  he  had  about  $1^00 
and  she  bad  about  $60  In  cash  and  some 
household  linen,  eta  The  balance  of  the 
prdlperty  owned  by  them  had  been  earned 
by  their  Joint  labors. 

[1,  2]  There  is  no  dispute  as  to  the  total 
value  of  the  property  as  found  by  the  court 
Such  value,  exclusive  of  the  homestead,  was 
$15,676.18.  The  Indebtedness  of  the  parties 
was  as  follows:  Mortgage  and  Interest  w 
their  farm  $4,111.81,  mortgage  and  Interest 
on  their  homestead  in  Fond  du  Iac  $1,610, 
debts  of  the  defendant  $1,400  and  debts  of 
the  plaintiff  $2,000,  aggregating  In  all  $0,- 
121.81,  leaving  their  net  property  value,  ex- 
clufiive  of  the  homestead,  at  $6,554.37,  out 
of  which  the  court  allowed  the  wife  $5,0^.1S 
and  the  husband  only  $1,472.22,  charging  him 
also  with  the  taxes  and  Insurance  on  the 
homestead  as  long  as  plaintiff  occupied  it 
This  was  too  large  an  allowance  to  the  wife 
and  must  be  modified.  It  Is  the  view  of  the 
court  that  all  the  property  owned  by  them 
should  be  divided  finally  so  that  they  need 
have  no  further  business  dealings.  This 
necessitates  a  change  In  the  Judgment  as 
to  the  homestead.  Tiio  dourt  deems  It 
should  be  set  over  to  the  wife  absolutely 
subject  to  the  mortgage  and  into^  of  $1,- 
610,  and  that  she  should  receive  one-halt 
of  the  net  value  of  all  their  property.  Add- 
ing the  value  of  the  homestead  to  the  net 
value  of  their  other  property  as  stated  above 
makes  the  net  value  $12,554^7.  one-half  ot 
which  Is  $6,277.18.  The  value  of  the  home- 
stead subject  to  the  mortgage  and  Interest 
is  $4,S90,  leaving  the  wife's  share  of  the 
cash  at  $1,887.18.  The  debts  of  both  parties 
were  contracted  during  marriage  and  the 
husband  is  liable  for  them,  and  they  will  be 
paid  by  him  out  of  the  property  before  divi- 
sion, or  out  of  his  share  as  above  deter- ' 
mined.  There  Is  some  doubt  as  to  the 
amount  ot  the  wife's  debts,  but  she  claimed 
th^  amounted  to  about  $2,000,  and  her  claim 
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will  be  taken  as  true:  We  allow  ttie  wife 
one-half  because  sbe  Is  cbarged  with  the 
maintenance  of  the  two  minor  daughters, 
except  bis  contribution  of  $12  each  per 
month  till  they  reach  the  age  of  3.8  years. 
This  we  think  under  present  economic  condi- 
tions throws  the  greater  burden  upon  her, 
and  sbe  should  hare  more  than  the  usual 
one-third,  eyen  though  her  marital  delict 
was  the  greater.  Roder  t.  Boder,  168  Wis. 
283, 169  N.  W.  807. 

[3]  We  think  the  court  properly  awarded 
the  custody  of  the  two  minor  daughters  aged 
respectively  13  and  8  years  to  the  wife. 
Jenkins  v.  Jenkins,  178  Wis.  592,  181  N.  W. 
826.  While  It  correctly  found  she  deserted 
her  husband,  such  desertion  was  at  least 
Jin  part  due  to  radical  differences  that  had 
grown  up  between  them,  and  there  Is  no 
claim  that  she  is  not  morally  fit  to  care  for 
them.  Their  best  home  is  with  the  mother, 
subject  to  such  visits  of  the  father  as  the 
Judgment  provided. 

[4]  There  Is  a  claim  and  some  showing 
that  the  wife  was  extravagant,  but  we  can- 
not say  the  trial  court  abused  its  discretion 
in  refusing  to  appoint  a  trustee  for  her. 
The  court's  action  in  that  respect  will  not 
be  disturbed  unless  an  abuse  of  discretion 
at^)ears.  Slowlkowski  v.  Slowlkowskl,  172 
Wis.  460,  179  N.  W.  510. 

Jndfrment  revwsed,  and  cause  remanded, 
with  directions  to  enter  Judgment  as  Indicat- 
ed in  the  opinion.  Each  party  will  pay  bis 
own  costs,  and  the  defendant  wlU  pay  the 
clerk's  fees  In  this  court. 

BIEBBCKBRt  O.  3.,  took  no  part 


BRICKELL  V.  TRECKEa* 
{Supreme  Coort  of  fnseonain.  Veb.  7,  IKZ2.) 

1.  Municipal  oorporatioss  «=;»705(2)  —  Petfea- 
trians  cannot  erois  bnay  dty  atrsats  without 
taking  preeaathM  to  avoid  approaidilni  vo- 

hicles. 

Pedestrians  cannot  heedlessly  cross  bnsy 
city  streets,  where  automobiles  and  other  traf- 
fic pass  to  and  fro,  without  taking  the  least 
precsatlon  to  discover  and  avoid  approacliing 
Tehldea. 

2.  IMnnidpai  corporations  9s>705(iO)— Pedes- 
trian iieid  nsgilgent  in  falling  to  see  defani- 
anf  s  aatonioblle  while  orouing  street 

Pedestrian  stnick,  while  crossing  street,  by, 
defendant's  automobile,  which  she  did  not  sea 
until  within  five  feet  from  her,  held  not  entitled 
to  damages,  since,  if  defendant  was  negligent 
in  not  discovering  ^alnttff  until  within  a  few 
feat  from  plaintiff,  the  plaintiff  was  also  goilty 
In  not  sooner  discovering  defendants  antonw- 
bUe. 
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Appeal  from  Circuit  Court.  KfllWAiikee 

County ;  E.  T.  Fairchlld,  Judge. 

Action  by  Sarah  A.  Brickell  against  Emma 
P.  Trecker.  Judgment  for  plaintiff,  and 
defendant  appeals.  Judgment  reversed  and 
cause  remanded,  with  Instnictltms. 

Twelfth  street,  in  the  dty  of  Milwaukee, 
runs  north  and  south.  Cedar  street  runs 
east  and  west  On  the  30th  day  of  March, 
1820,  idalntiff  was  walldng  south  on  Twelfth 
street  from  the  northwest  comer  of  the 
Intersection.  While  she  was  crossing  Cedar 
street  she  was  struck  by  defendant's  electric 
automotille,  which  was  running  east  on  Cedar 
street  inflicting  personal  injuries.  This 
action  was  ttt^mght  to  recover  the  damages 
sustained  by  her.  The  Jury  found  that  the 
defatdant  was  negligent  and  the  plaintiff 
was  free  from  negligence,  and  the  court 
rendered  Judgment  in  favor  of  the  plaintiff. 
The  defendant  appealed. 

Ollcksman,  QoVl  &  Corrlgan,  of  HUwaukeet 
for  appellant 

Bottom,  Hudnan,  Lecher  ft  McNamara,  of 
Milwaukee,  for  respondoit 

OWEN,  J.  (after  stating  flie  facts  as 
above).  The  evidence  shows  that  the  destina- 
tion of  plaintiff  was  two  blocks  south  and  two 
blocks  west  fnxtf  the  intersection  of  IVetftta 
and  Cedar  streets:  She  had  safOly  crossed 
Twelfth  street  fKHH  the  nOTtiieast  cmier  to 
the  northwest  coraer  of  tlie  intersection,  and 
paused  momentarily  on  the  northwest  comer 
to  consider  whether  nhe  should  proceed  south 
or  wot  frun  that  point  She  eondnded  to 
proceed  south,  and  started  acmes  Cedar 
street  going  south  on  Twelftt  street  She 
was  walking  along  the  Une  commonly  known 
as  the  crossing,  which  would  be  the  aide- 
walk  alraic  the  west  side  <tf  TwOlfOi  street 
produced.  The  dlstanos  firwn  corb  to  curb 
was  30  feet  She  was  stmck  by  the  lef t-4und 
faider  of  defendant's  Mectric  car  while  she 
was  between  the  center  'line  of  Cedar  stre^ 
and  the  south  curb.  The  exact  ptdnt  Is  not 
definitely  ffxed^  but  the  testimony  of  both 
parties  indicates  tbat  it  was  not  far  from 
midway  between  such  center  line  and  the 
sonOi  curik  Plalntifl's  testimony  Bxea  it  at 
about  8  feet  from  ttie  south  curb,  while  the 
testimony  of  the  defendant  makes  It  5  or  6 
feet  south  of  the  center  line  <tt  Cedar  street 
The  parties  therefore  agree  within  2  feet  of 
where  the  ct^lsion  took  jdace. 

Plaintiff  testlfled  tbat  before  she  started 
across  the  street  she  saw  some  automcAiiles; 
she  knew  there  were  some  around  there,  but 
sbe  tiionght  she  had  iilenty  of  time  to  go 
across;  Hie  did  not  see  any  automobiles 
near  her;  and  that,  In  traveling  from  the 
north  curb  of  Cedar  street  to  the  place  where 
she  was  struck,  no  automobiles  passed  in 
frtmt  of  ber  ^tng  dtber  east  or  west  on 
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Cedar  -street  The  plaintiff  makes  no  dalm 
that  at  any  time  sbe  loolced  to  Uie  west  to 
ascertain  whettaar  automoUles  or  other  vehi- 
cles were  approachb^  ttie  Intersectiim  firom 
that  direction.  Ha  testimony  Is  that  she 
looked  south,  in  the  direction  in  which  she 
waa  going.   She  was  asked  this  question: 

"Can  you  give  ns  an  idea  bow  far  this  car 
waa  away  from  yon  wh«n  you  first  saw  It 
there?  Answer:  No;  when  X  looked  np  it 
seemed  as  though  it  was  right  on  me;  It  was 
the  first  thst  I  ssw  of  ft" 

The  tesOmmy  of  tlie  lAalntifE  la  to  the  ef- 
fect that  Qxe  car  waa  about  4  or  6  feet  from 
her  when  she  discovered  it  Ttift  defendant 
testified  that  she  dIaooTered  tb»  presence  of 
the  plaintUf  when  she  (idalntUE)  was  4  or  5 
fbet  fnKD  the  car,  so  that  Uuy  dlaoorered 
each  other  at  about  Oie  mme  time. 

[1]  Upon  thla  state  of  facts  tba  Jary  found 
fbe  defendant  n^igent  and  extmwBted  the 
plain  tiff  from  contributory  negligence.  It 
will  be  obaexvei  that  the  plaintiff  had  as 
Sood  an  oi^wtoni^  to  dlsoorer  the  defend- 
ant's car  ai^iroa<AlDg  from  the  west  as  the 
deftedant  had  to  dlscorar  the  ivesence  of 
the  plaintiff  upon  the  cross-walk.  According 
to  plaintiff's  testimony,  no  automobile  passed 
in  front  of  her  to  obstruct  her  view  to  the 
west,  from  which  direction  defendant's  car 
was  approaching.  She  testified  that  her 
sight  was  good,  and  it  Is  a  pbysldal  cer- 
tainty that  if  she  had  but  glanced  in  the  di- 
rection from  which  she  waa  required  to  an- 
ticipate ai;q;>roacliing  traffic,  after  having 
passed  the  center  of  the  street,  she  would 
have  observed  defoidanfs  car  In  time  to 
have  avoided  the  accident  Pedestrians  can- 
not heedlessly  cross  busy  city  streets  where 
sutomoblles  and  other  traffic  pass  to  and 
fro,  without  taking  the  least  precautlm  to 
discover  and  avoid  approadiing  vehlclea  To 
grant  sudi  Immuni^  to  pedestrians  Is  in- 
consistent with  the  ttzlstence  of  equal  rights 
and  prlvll^es  and  mutual  duties  and  re- 
BponsibUItiee  which  under  the  law  belong 
and  attach  to  contonporary  users  ot  the 
streets.  There  is  no  reason  for  the  condu- 
sloh  that  the  d^aidant  was  under  the  re- 
sponsibility of  discovering  plaintiff's  pree- 
ence  upon  the  cross-walk  and  that  plaintiff 
was  under  no  duty  to  ascertain  ttie  presence 
of  defendant's  car.  ^;>eaking  of  a  similar 
situation.  It  was  said  in  Peyrer  t.  Durbrow, 
172  Wla  71,  178  N.  W.  806: 

"Che  Jnry  found  tliat  the  boy  was  not  negli- 
gent in  not  discovering  the  aatomobile  bsfore 
he  did,  and  as  fa«  wafl  In  just  as  good  a  posi- 
tion to  discover  the  automobile  as  the  driver 
thereof  was  to  discover  the  bov,  how  can  it 
be  said  thst  the  latter  was  negligent  in  fail- 
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log  to  discover  the  boy  before  he  did?  Ac- 
cording to  the  testimony  of  the  boy  the  auto- 
mobile was  from  2  to  7  feet  away  from  him 
when  he  discovered  it.  AccordiDg  to  the  de- 
fendant the  distance  was  10  or  15  feet  The 
fact  that  the  aotomobQe  was  brought  to  a  stop 
within  8  or  4  feet  from  the  i^ace  where  it 
struck  the  boy  indicates  that  the  driver  must 
have  acted  with  promptness  sad  thst  the  car 
most  have  been  under  good  coatroL  In  no  view 
of  the  evidence  can  we  find  any  support  for 
the  verdict.  The  same  eonsideraticHis  Uiat  ac- 
quit the  plaintiff  of  negligence  must  also  ac- 
quit the  defendant." 

This  (ri)flervation  is  af^llcable  to  the  sit- 
uation presented  by  this  case.  The  finding 
that  the  defoidant  was  n^Igrat  and  that 
the  plaintiff  was  free  from  negligence  is  ar- 
bitrary and  unjustified  by  any  reasonabltb 
construction  of  the  evldoice. 

[2J  In  reaching  this  conclusion  we  assume 
the  negligence  of  the  defaidant  The  Jury 
found  that  the  defendant  failed  "to  exercise 
ordinary  care  In  the  monogement  and  con- 
trol of  the  automobile  Immediately  prior  to 
plaintiff's  injury.**  But  In  what  respect  they 
found  her  n^llgmt  does  not  appear.  Hie 
complaint  diarges  0iat  die  was  uegUgent  tn 
that— 

She  '"biUd  to  fce^  a  proper  lookout  for  pe- 
destrians, and  that  she  waa  dririog  the  said 
automoUia  at  an  excessive  rate  ot  apeed  un- 
der the  drcmnstanees,  and  that  she  did  not 
have  the  said  automobile  under  proper  control, 
and  that  she  failed  to  give  a  proper  warning 
of  her  qtproadi.'* 

It  Is  not  discoverable  from  the  v^dlct  in 
whldk  one  of  the  respects  alleged  the  Jury 
fonnd  the  defendant  negligent  or  whether 
some  thought  she  waa  negligent  In  <me  re- 
spect and  some  in  another.  This  is  a  form 
of  verdict  that  was  condemned  in  Uatuschka 
V.  Murphy,  178  Wis.  484.  180  N.  W.  821. 
However,  the  negligence  ot  the  defendant 
has  no  Influence  upon  our  conclusion.  Upon 
any  conceivable  construction  of  the  evidence, 
the  plaintiff  bad  ample  and  unobstructed  op- 
portunity to  discover  the  defoidant's  car  In 
time  to  have  avoided  the  injury.  She  could 
have  discovered  the  oncoming  car  as  soon 
as  the  defOndant  could  have  discovered  her. 
If  the  defendant  waa  guilty  of  ne^ig«ice  In 
not  discovering  plaintiff  before  she  did,  the 
plaintiff  was  also  guilty  ot  negligence  in  not 
discovering  the  car  of  defendant  before  it 
waa  within  five  feet  of  her.  From  diis  ctm- 
clnsi<ni  we  can  see  no  escape. 

Judgment  reversed  and  caoaa  ramandad. 
with  instructions  to  enter  Judgment  dismiss- 
ing plaintiff's  complaint 

SIBBEOEBB,  a  J..  talMB  no  part 
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In  r«  AUSTIN'S  ESTATE.   AUSTIN  V.  AUS- 
TIN'S ESTATE. 

(Supreme  Coart  of  IVlaeoiufo.   Feb.  7,  1822.) 

1.  Exaoaton  and  ulmlNistratfln  4s>22l(8)— 
Clain  for  gratultont  servloei  dUallowwI.  . 

Evidenee  heM  to  ghow  that  eendeea  were 
rendered  grataitonslr,  and  on  the  express  an- 
derstandlng  that  there  should  he  no  compensa- 
tion, except  what  was  derived  from  third  par- 
ties by  w^  of  commisaionB,  and  a  claim  for 
compensation  against  the  estate  was  proiMrly 
disallowed. 

2.  Exaoaton  and  Mmlalatratara  ^205(1)— 
Maaagar  laaklas  laiprovldMt  lavaatnaati  oa- 
tonMi  fron  alalnlag  eoafaiuatlaii. 

Hanacer  of  pnq^wtr.  making  improvident 
investmenta  and  fMHtrezttng  funds  ae  trustee, 
keM  estopped  from  makfaif  dalm  for  aarfieea. 


M. 


Ajgfaal  from  Mllvrankee  Goanty  Court; 
8.  Stwrldan,  Judge. 

In  the  matter  of  the  Statate  of  J.  Clinton 
Austin,  deceased.  Action  by  Samuel  D.  Aus- 
tin against  said  estate.  From  a  judgment 
of  tlie  county  court,  disallowing  hla  (daim. 
plaintiff  appeals.  Affirmed. 

In  ttie  year  1S4A  Samuel  Austin,  the  father 
of  the  deceased,  J.  GUnttm  Austin,  and  J. 
Darwin  Austin,  settled  <m  a  bomestead  of 
160  acres  adjacent  to  tlie' souQieni  boundary 
<f  tbB  <^  of  HUnukeek  In  time  additions 
wwe  made  to  the  fathei^  tu^nfB.  \Sptm 
the  deatb  of  Oie  father  la  ISTO,  the  deceased. 
J.  Clinton  AusUn,  and  X  Darwin  Ansttn,  oc- 
ctqded  and  farmed  the  lands  whidi  ttiey  in- 
herited tron  their  father  In  c<»nmon  and 
«anled  on  a  joint  business.  In  1894  a  dtvl- 
sioD  of  their  real  estate  was  proposed,  bat 
tlie  negotiations  were  not  consiunmated  until 
lfa4.  About  two  years  later,  1916.  a  dlvtston 
was  made  <tf  their  peraoaal  proper^.  The 
dalmai^  Samodl  D,  Austin,  la  a  dvll  engi- 
neer, the  son  of  J.  Darwin  Austin,  and  from 
time  to  time  made  surveys  and  performed 
services  In  and  about  the  managemmt  of  the 
joint  estate  and  upon  the  death  of  J.  Clinton 
Austin  filed  a  claim  against  the  estate  of  J. 
Clinton  Austin,  amounting  to  $11,834.25,  on 
account  of  such  services.  On  behalf  of  the 
estate  there  was  a  counterclaim  for  $11,500 
on  account  of  moneys  due  and  owing  from  the 
claimant,  Samuel  D.  Austin.  The  principal 
claim  of  Samuel  D.  Austin  related  to  surveys 
made  by  him  of  the  property  of  his  father 
and  uncle,  the  deceased,  J.  Clinton  Austin, 
and  a  division  of  the  real  estate  and  aecurltles 
held  by  them.  For  the  last  two  Items  there 
was  a  charge  of  $7,500. 

The  trial  court  found  that  the  reasonable 
value  of  the  services  performed  by  Somud 
D.  Austin  in  respect  to  the  division  of  the  es- 
tate was  fSOO;  that  In  the  year  1913,  when 
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the  pM^er^  was  turned  over  by  the  deceased, 
3.  Clinton  Auatin,  and  J.  Darwin  Anatln,  to 
Samnel  D.  Austin  for  supOTTlsion,  manage- 
ment, Investment,  and  relnveetroent,  it  was 
expressly  understood  and  agreed  "that  the 
said  Samnel  D.  Austin  would  do  such  work 
without  compensation  whatever  from  the  said 
Austin  brothers  or  either  of  them,  and  would 
derive  and  receive  In  lien  of  compensatltm 
such  reasimable  and  lawful  remuneratimi  aa 
be  could  obtain  from  the  borrowers."  and 
that  pursuant  to  such  agreem^it.  the  said 
Samuel  D.  Austin  assumed  the  management 
and  control  of  the  personal  prop^y  and  se- 
curities of  the  said  Austin  brothers,  made 
Investmraits  and  reinvestments  from  time  to 
tfane,  collected  interest,  and  generally  super- 
vised and  managed  the  property  intrusted  to 
him  and  received  commissions  from  third 
parties,  which  he  retained,  and  for  which 
he  has  never  accounted  to  the  Austin  broth- 
ers, or  dther  of  them.  The  court  finds  that 
the  reasonable  value  of  the  services  rendered 
by  said  Samud  D.  Austin  to  J.  Clinton  Aus- 
tin  In  the  division  of  the  personal  property 
was  $&00.  It  appears  that  In  the  making;  of 
Investments  said  Samuel  D.  Austin  treated 
the  funds  of  his  father  and  nude  as  his  own. 
Securities  were  taken  in  his  own  name,  be 
accepted  mortgage  upon  properties  sold  1^ 
him  for  part  of  the  purchase  price,  and  was 
guilty  of  many  acts  of  malfeasance  in  the 
management  of  his  trust ;  that  he  failed  to  ex- 
ercise due  care  in  making  of  Inv^rtments,  pro- 
curing of  abstracts,  recording  of  mortgages, 
attachment  of  revenue  stamps,  and  in  other 
partlcnlara  Tlolated  his  oUlgatloiu  as  a  fldn- 
dary.  The  court  further  found  ttiat  Samuel 
D.  Austin,  the  dalmant,  at  no  time  did  any 
of  the  work  or  the  things  herdn  referred  to 
or  set  forth  in  the  flvdlngs  In  detail,  with  the 
expectation  of  rec^vlng  any  oompeusatlon 
theretw  from  J.  Clinton  Austin,  but  by  way 
of  resentment  to  the  revocation  of  his  author- 
ity <a  few  months  before  the  death  of  J.  Clin- 
ton Austin)  the  claimant  for  the  first  time 
conceived  the  idea  of  presenting  a  statement 
for  services  rendered,  after  the  revocation  of 
his  authority  as  such  agent  and  trustee. 

The  court  found  aa  conclusions  of  law  that 
Samuel  D.  Austin,  In  the  management  of  the 
estate,  was  guilty  of  maladministration ;  was 
guilty  of  a  conversion  of  a  large  amount  of 
the  personal  property  belonging  to  said  J. 
Clinton  Austin ;  that  the  account  of  Samuel 
D.  Austin  did  not  constitute  a  mutual  and 
open  account  current ;  that  all  Items  in  said 
account  prior  to  a  period  of  six  years  previ- 
ous to  the  death  of  J.  Clinton  Austin  are 
barred  by  ttie  statute  of  limitations ;  and  dis- 
allowed the  entire  claim,  and  rendered  judg- 
ment against  Samuel  D.  Austin  tor  $11,500, 
principal  and  tntwest  From  the  Judgmrat 
disallowing  hla  daim,  Samuel  D.  Austin  ap- 
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Cbarles  M.  Bcanlan,  of  Milwaukee^  tm  ap* 

pellaat. 

Andrew  D.  Agnew,  of  Mllwanlcee,  tor  re* 

spoDdent 

ROSENBERRY,  J.  (after  Btatlng  the  facts 
as  above).  [1,  2]  We  bare  stated  verj  briefly 
and  in  bare  outline  tbe  nature  of  the  ques- 
tlODs  litigated  in  this  action.  To  state  tbe 
matters  in  detail  would  require  a  long  opin- 
ion, wblcb  would  serve  no  useful  purpose. 
Two  principal  questions  are  presented  upon 
this  aiH>eal: 

first  Are  the  findings  of  the  trial  court 
sustained  by  the  evidence? 

Second.  Did  the  trial  court,  in  disposing 
of  tbe  matter,  apply  correct  principles  of 
law? 

In  regard  to  the  mismanagement  and  ipal- 
feasance  iu  office  of  the  claimant  it  should 
be  said  that  the  estate  of  J.  CUnton  Austin 
suffered  no  financial  loss;  it  being  claimed 
that  this  happy  result  is  due  to  the  increas- 
ing value  of  the  proi>ertIes  upon  which  se- 
curities were  taken.  Whether  It  be  that,  or 
that  the  loans  were  providently  made,  tbe 
fact  remains  that  no  financial  loss  was  sus- 
tained. We  have  carefully  reviewed  evi- 
dence and  the  arguments  of  counsel,  and  it  Is 
considered  that  the  evidence  fully  sustains 
the  finding  made  by  the  trial  court. 

The  trial  court  also  so  applied  the  correct 
prindples  of  law.  While  the  relation  of  the 
claimant  to  J.  Clinton  Austin  was  not  that  of 
father  and  son,  so  that  the  presumption  that 
the  services  were  gratuitous  does  not  apply 
to  its  full  extent,  nevertheless  the  relation 
was  of  such  a  character  that  the  court  very 
properly  scrutinized  the  evidence  closely  In 
determining  whether  or  not  there  was  an  im- 
plied promise  to  pay.  The  evidence  fully 
sustains  the  conclusion  of  the  court  that  the 
services  were  rendered  without  expectation 
of  payment,  and  therefore  gratuitously,  and 
that,  when  the  prop^tiea  were  tamed  over 
to  him  for  managemmt  and  anperrlsion,  It 
was  upon  the  express  understanding  that  he 
should  receive  no  cmnpenaatlon,  excepting 
that  which  he  derived  from  third  parties  by 
way  of  commission. 

We  are  also  of  the  opinion  that  the  con- 
clusion of  the  trial  court  that  the  services 
rendered  were  of  such  a  character,  including, 
as  they  did,  tbe  making  of  many  improvident 
investments  and  the  conversion  of  funds  in 
his  bands  as  tmstee,  that  claimant  was  es- 
topped from  making  a  claim  for  services  ren- 
dered by  him,  Is  fully  Justified.  He  dealt 
with  the  trust  funds  as  his  own,  used  them 
In  numerous  cases  for  his  own  advantage, 
and  while  be  was  not  required  to  account  for 
any  profits  made  by  him,  he  certainly  is  in 
no  position  to  claim  compensation. 

Judgment  affirmed. 

SIEBECKER,  C.       took  no  part 


EHLERS  V.  QOLD  et  al.* 

(Supreme  Court  of  Wisconsin.   Feb.  7, 1022.) 

Pleadlsa  ^236(7)— Refusal  late  in  coarse  of 
trial  to  allow  ameadment  pleaiflno  new  de- 
fense held  lot  abase  of  discretion. 

'Where  liability- insurer  joined  as  defendant 
witli  automobile  driver  in  action  for  injuries 
defended  on  certain  grounds,  and  tbe  insurer's 
attorney  represented  both  insurer  and  the  in- 
sured, and  no  concealment  was  practiced  upon 
the  insurer,  and  no  claim  was  made  by  insurer 
that  it  was  not  liable  because  Injnries  had  been 
inflicted  by  car  substituted  for  that  described 
in  the  policy,  until  late  in  the  course  of  the 
trial,  refusal  at  such  time  to  permit  amend- 
ment to  answer  to  plead  sodi  defense  Ibeld  not 
abuse  of  discretion. 

Apiteal  ttom  dtadt  Court,  Milwaukee 
County;  John  J.  Or^oey.  Judge. 

Action  by  Annla  xailen,  as  administratrix 
of  tbe  estate  of  Jobn  Eblera,  deceased, 
against  Joseph  Gold  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed on  both  appeals. 

This  was  once  b^ore  this  court  and  is 
reported  In  169  Wis.  4M,  173  N.  W.  326.  We 
shall  not  restate  the  facts  here,  but  the 
statement  and  <q>lnIon  will  be  in  the  nature 
of  a  euE^lement  to  the  case  as  reported  in 
168  Wis.  491, 173  N.  W.  320^ 

H(waoe  B.  Walmdey  and  J.  Ehser  Ldir, 
botn  of  MUwaiikee^  fOr  awellants. 

(Siarles  T.  Bicko^  of  MUwankeob  tor  m- 
qwndent 

B08BNBEBBT,  J.  On  bAalf  of  the  ap- 
pellant Gold  It  Is  contended  that,  it  appear- 
ing that  there  was  In  tbe  rear  of  Gold's  car 
another  car  following  upoo  which  there  were 
lighted  lanrps  v^di  soffldoitly  lighted  the 
street,  the  finding  of  the  Jury  that  Gold  was 
not  in  ttie  ezerdse  of  ordinary  care  In  the 
control  and  management  of  his  car  should  be 
set  asld&  We  sball  not  tain  up  the  evid«ice 
In  detail,  bnt  a  careful  examination  con- 
Tlnces  us  that  there  was  ample  evidaice  to 
sustain  the  verdict  of  the  Jury,  and  that  the 
trial  court  correctly  denied  the  motitms  made 
by  the  defendant  Gold  to  change  the  answers 
to  the  special  verdict  Upon  this  trial  the 
Jury  found  that  the  oolllslon  occurred  after 
6 :49  p.  m.  on  October  12, 1916,  and  upon  the 
car  of  the  defendant  Gold  there  were  not 
displayed  lamps  giving  a  reasmiably  brl^it 
light  in  the  direction  in  which  the  automobile 
was  going;  that  the  failure  to  display  sudi 
H^ts  was  the  proximate  cause  <j£  the  in- 
juries to  the  deceased  Ehlers;  that  the  de- 
fendant Gold  failed  to  exercise  ordinary  care 
in  the  operation  and  management  of  his 
automobile  at  and  Imnredlately  prior  to  the 
time  that  John  Ehlers  was  Injured ;  that  the 
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failure  of  tbe  defendant  Gold  to  exercise  ordi- 
nary care  In  the  operation  and  management  of 
his  automobile  was  the  proximate  cause  of 
the  injuries  to  John  Ehlers;  that  John  Eb- 
lera  was  not  guilty  of  contributory  negll- 
gence — and  assessed  the  damages  to  the 
estate  of  John  Ehlera,  ezeluslive  of  pain  and 
suffering,  at  ¥779,  pain  and'  suffering  $1,000, 
pecuniary  injury  sustained  by  the  widow  as 
the  result  of  tbe  deatb  of  John  Ehlera.  $7,000. 
Upon  motion  for  a  new  trial  tbe  amount 
assessed  for  tbe  widow's  i>ecunlary  loss  was 
reduced  by  the  court  to  $5,000,  and  judgment 
entered  accordingly.  It  Is  cwitended  that 
the  damages  are  still  too  large.  The  verdict 
baring  been  approved  by  the  trial  court,  it 
Is  considered  it  shotOd  not  be  disturbed 
in  this  case. 

The  Automobile  Ldabllity  Company  was 
made  a  defendant,  and,  as  appears  In  tbe 
report  of  tbe  case  in  169  Wis.  491,  173  N. 
W.  325,  upon  tbe  first  trial  the  llabUity 
company  moved  to-  amend  Its  answer  for  the 
reasons  there  set  out  The  trial  court  denied 
the  motion  on  tbe  ground  that  tbe  applica- 
tion for  the  amendment  was  not  timely,  and 
this  disposition  of  tbe  matter  by  the  trial 
court  was  approved  by  this  court.  Prior  to 
the  commencement  of  the  second  trial  tbe 
liability  company  again  moved  the  court  for 
leave  to  amend  its  answer  and  the  niotlon 
was  again  denied  and  judgment  was  ren- 
dered a^Inst  the  liability  onnpany,  from 
vhicb  it  appeals. 

It  appears  that  tbe  car  whldi  Gold  was 
driving  at  the  time  of  the  accident  was 
a  new  car  of  tbe  same  make,  type,  and 
description  as  that  npon  which  the  policy  of 
Insurance  was  issued  and  differed  from  It  In 
no  respect  with  tbe  exceptlMi  of  the  factory 
number.  It  appears  that  the  means  of 
knowledge  of  the  substitution  of  the  new  car 
for  the  one  described  In  the  policy  was  acces- 
sible to  the  liability  company  at  all  times. 
It  bad  Issued  another  policy  of  Insurance 
npon  the  car  described  In  the  policy,  which 
had  been  transferred  by  Gold  to  bis  brother. 
fTfaSs  occurred  on  August  9, 1916.  On  August 
14, 1916,  Gold  reported  the  accident  npon  the 
blank  furnished  by  tbe  company,  bat  failed 
to  give  tbe  factory  number  of  the  car  as 
required.  On  November  26  a  coroner's  in- 
quest was  held  upon  which  the  defendant 
Gold  gave  testimony  showing  the  substitu- 
tion of  tbe  new  car  and  Its  factory  number 
and  the  removal  of  the  llcoase  obtained  from 
the  old  car  to  the  new  car  without  notifying 
the  authorities.  It  appears  that  a  transcript 
of  this  testimony  was  In  use  upon  the  first 
trlaL  The  liability  company  first  demurred 
to  tbe  complaint  for  Insufficiency  on  the 
ground  that  Its  policy  omtract  covered  only 
Injuries  to  passengera,  and  not  to  iwdestrl- 


ans,  and  npon  the  further  ground  that  tbe 
liability  company  could  not  be  joined  as  a 
party  defaidant  with  tbe  Insured.  At  the 
same  tim.e  counsel  tor  the  company  appeared 
on  behalf  of  the  defendant  Gold  and  moved 
tbe  court  to  strike  out  those  portions  of  tbe 
complaint  alleging  a  cause  of  action  against 
the  liability  conrpany.  On  June  80, 1017,  the 
opder  was  sustained.  The  plaintiff  appealed 
to  this  court,  where  the  order  sustaining  the 
demurc^r  was  reversed,  mie  cause  being 
remitted,  the  liability  company  served  a  veri- 
fied answer  admitting  that  Gold  at  the  time 
of  tbe  accid«>t  carried  the  policy  contract 
of  insurance  alleged  in  the  complaint,  and 
that  he  held  his  certificate  from  tbe  Rail- 
road Commission  i>ermlttlng  him  to  operate 
as  a  bonded  carrier,  and  that  his  state 
license,  motor  vehicle  factory  numbtf,  and 
serial  number  are  as  set  up  In  tbe  complaint, 
and  set  up  tbe  defense  that  he  was  not  then 
operating  under  the  policy  contract,  but  was 
in  pursuit  of  his  private  business.  The  first 
trial  of  tbe  action  was  begun  May  24,  1918, 
and  uprai  that  trial  the  aK)Ucatl(Hi  for  leave 
to  amend  the  complaint  passed  upoa  in  169 
Wis.  494,  173  N.  W.  82S,  was  mada  Before 
the  second  trial,  and  upon  January  12,  1020, 
the  application  was  renewed.  No  conceal* 
ment  was  practiced  upon  the  defendant  lia- 
bility company  either  by  tbe  plaintilT  or  by 
Gold.  Gold  apparently  was  of  the  opinion 
that  his  Insurance  policy  covered  bis  liabil- 
1^  for  tbe  reason  that  he  pttHnptly  r^rted 
the  happening  of  tbe  accident  to  the  liabil- 
ity company.  If,  as  now  claimed  by  the 
liability  company,  its  policy  was  not  appli- 
cable, it  should  have  seasonably  asserted  its 
freedom  from  liability  upon  that  ground. 
It  chose,  however,  to  litigate  first  the  ques- 
tion of  whether  or  not  it  could  properly  be 
joined,  wblcb  could  only  be  done  by  an 
admission  that  its  policy  of  Insurance  was 
applicable.  It  then  litigated  the  question  of 
whether  or  not  Gold  was  In  the  course  of  his 
business  as  a  bonded  carrier,  and  it  was  not 
until  late  In  the  course  of  the  first  trial 
that  any  attempt  was  nrade  to  assert  no 
liability  on  tbe  ground  that  the  policy  did 
not  cover  Injuries  indicted  by  tbe  snbstltated 
car.  There  having  been  no  cmcealment, 
the  means  of  knowledge  having  been  op»  to 
the  defendant,  tbe  same  attorney  r^resent- 
Ing  both  Gold  and  the  liability  company 
upcm  the  first  trial  down  to  the  time  that 
the  amendment  was  sought,  it  Is  considered 
that  the  trial  court  was  within  the  exercise 
of  sound,  judicial  discretion  In  denying  the 
aKtUcati(m  tor  leave  to  amend. 

The  Judgmmt  aivealed  from  la  affirmed 
npon  both  appeals. 

BIEBBCKBR,  a  J.,  took  no  port 
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CHASE  V.  AMERICAN  CARTAGE  CO,  1h. 

(Supreme  Court  of  WiBconain.   Feb.  7,  1922.) 

t.  Neglh)»iioe  4s>93(l) —Automobile'  driver'! 
R0OllB«noe  not  Imputed  to  gueet. 
Netligence  of  driver  of  automolHle  "held 
not  imputable  to  gratuitoiu  passeDger. 

2.  Coart*  «=s>82— DeeliioB  by  court  of  last  re- 
sort 00  oorrelatad  subjaof-matter  is  not  mere 
obiter  diotam,  but  ta  at  least  Judicial  dictum. 

The  binding  force  of  a  dedaion  "ta  coex' 
tenBive  witb  the  facts  upon  which  it  is  founded, 
but  when  a  court  of  laat  resort  takes  up  a  cor- 
related subject-matter  stating  that  it  intends 
to  decide  it  and  does  bo,  such  decision  ia  not 
mere  obiter  dictum,  but  la  at  least  a  Judicial 
dictam. 

[Bd.  Note,— For  other  definitions,  see  Words 
and  Phrases,  first  and  Second  Series,  Dictum.] 

3.  Conrts  «=>92— Supreme  Court's  statement 
that  tt  would  no  lonQor  recognize  mie  in 
previous  opinion  which  court  bad  been  asked 
to  extend  as  a  valU  rale  held  not  obiter 
dictum. 

Where  the  Supreme  Court  was  asked  to 
extend  a  role  of  law  laid  down  in  previou  de- 
daion of  the  courts  the  coart'a  atatemeot  that 
it  would  not  only  not  extend  the  rule,  but  would 
not  thereafter  recogniae  It  as  a  valid  or  Just 
role,  Aefd  not  mere  obiter  dictum. 

4.  Courts  ^»92— Deolslon  of  eMrt  of  last  re- 
s«rt  af  qaeotlon  germane  ta  contrsversy  Is 
Bot  dlotan. 

When  a  court  of  laat  resort  Intentionally 
takes  up,  discossea,  and  deddea  a  queation  ger- 
mane to,  tbon^  not  neceaaarily  dedsive  of,  the 
controversy,  such  decision  is  not  a  dictum,  but 
is  a  judidal  act  of  the  court  which  it  will 
thereafter  recognize  as  a  binding  dedsion. 

5.  Appeal  and  error  107— Lower  court's 
Judgment  following  prevailing  rule  of  law  as 
to  imputed  negllgeaoe  held  aet  law  of  case. 

Judgment  of  the  trial  court,  though  in  ac- 
cord with  the  rule  of  imputed  negligence  as 
previously  etated  by  the  Supreme  Court,  did 
not  establish  the  lav  of  the  case  so  as  to  pre- 
dade  Supreme  Court  on  appeal  from  dedding 
case  in  accordance  wiUi  oontradictozj  rule  of 
law  adopted  autwequent  to  rendition  of  Judg- 
ment. 

6.  Appeal  and  error  ^3>l  107— Change  fa  Judi- 
cial rule  not  amounting  to  a  nle  of  prop- 
er^  beoenes  effeellva  at  onoa, 

A  lawful  change  in  a  Jodidal  rule  not 
amoontlnK  to  a  rule  of  property  or  its  equiva- 
lent by  a  court  of  last  resort  becomes  effec- 
tive at  once,  and  thereafter  upon  subsequent 
appeals  operates  alike  upon  acts  coming  within 
it  whether  occurring  before  or  after  ita  an- 
nouncement. 

7.  Appeal  and  error  «c9l  176(5)  —  Supremo 
Court  In  reversing  Judgment  for  defendant 
notwithstanding  verdict  for  plaintiff  will  di- 
rect entry  of  Judgment  on  verdict. 

In  action  for  death  of  automobile  passen- 
ger in  which  the  court  aet  aside  verdict  for 
plaintilf  and  rendered  Judgment  for  defendant 
on  theory  that  driver's  negligence  diould  be, 


imputed  to  paaaenger,  the  Siqwame  Court,  in 
reversing  judgment,  wfll  not  remand  the  case 

for  a  new  trial  as  against  defendant's  conten- 
tion that  questions  of  the  passenger's  contribu- 
tory negligence  and  of  whether  her  death  waa 
proximately  caused  by  the  acddent  were  not 
as  fully  tried  as  they  ahonld  have  been,  but 
wiU  direct  lower  court  to  enter  Ju<^ment  for 
amount  of  the  verdict,  since  such  question' 
should  have  been  fully  litigated  at  time  of 
trial 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Gustav  Q.  Gehrz,  Judge. 

Actim  William  R  Gbase,  administrator, 
against  the  American  Cartage  Company,  Inc. 
Judgment  of  diamiaaal,  and  [daintiff  aKwala. 
Beversed  and.  remanded,  witb  direott(»ia  to 

enter  Judgment  for  plaintiff. 

Action  for  damages  resulting  from  death 
caused  by  an  automobile  collision  which  oc- 
curred March  8,  1920.  The  Jury  found  de- 
fendant negligent;  that  Its  negligence  waa 
the  proximate  cause  of  the  death  of  the  de- 
ceased ;  damages  in  the  sum  of  ^390 ;  and 
also  that  the  driver  of  the  deceased  was 
guilty  of  negligence  proximately  contributing 
to  produce  her  death.  Upon  such  epedal 
verdict  the  trial  court  on  December  20,  1^, 
entered  Judgment  for  the  defendant  dis- 
missing the  action  upon  the  merits  with 
costs.  The  plaintiff  a]n>ealed. 

Raymond  J.  Camion  and  Camum,  Baa- 
croft  &  Waldroo,  all  of  Milwaukee  (M.  t. 
Ijueck,  of  Beaver  Dam.  of  counsel),  tat  ap- 
pellant. 

Dale  a  Shookley  and  Bdgar  P.  Stttenlulm, 
both  of  Milwaukee,  for  reqiOBdent. 

TINJB,  J.  [1]  The  only  questl<m  pre- 
sented by  the  appeal  Is  whetiier  the  rule  that 
the  negligence  of  a  driver  would  not  be  im- 
puted to  a  mere  gratuitous  passenger  stated 
In  nelter  v.  Grober.  173  Wis.  493.  181  N.  W. 
7S9,  dedded  Mardi  8. 1921,  should  be  applied. 
Counsel  for  tbe  defendant  claim  it  should 
not  be  because  the  announcement  of  the 
change  of  rule  made  In  Belter  v.  Grober  was 
obiter  dictum  and  cannot  be  relied  upon  as 
a  binding  dedsion ;  that  the  Judgment  when 
entered  by  the  drcult  court  was  correct; 
that  it  became  the  law  of  the  case;  and  that 
It  would  be  unjust  to  change  It  now.  They 
have  subdivided  their  argument  Into  many 
more  pr<^sltlon8,  but  the  above  statement, 
we  think,  fairly  presents  their  substantial 
claims. 

[2,  8]  It  is  true  that  it  was  not  necessary 
In  order  to  dedde  tlie  Issue  in  B^ter  v.  Grob- 
er to  go  aa  far  oa  to  reverse  the  case  of  Pri- 
deaux  v.  Mineral  Point,  4S  Wis.  518,  28  Am. 
Bep.  658.  and  It  was  so  stated.  While  It  is 
a  rule  of  general  appUcatlmt  tlut  t3xe  bind- 
ing fbrce  of  a  dedstoi  la  coextendve  with 
tbe  facts  upon  wUcb  it  la  fonnded,  It  is 
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Digitized  by  Google 


CHASE  r.  AMERICAN  CABTAOE  00. 
(18«  N.W.) 


jievertheleae  also  true  that,  when  a  court  of 
last  resort  takes  ap  a  correlated  subject- 
matter  stating  that  it  Intends  to  decide  it, 
and  does  so,  such  decision  is  not  a  mere  obi- 
ter dictum.  It  Is  at  least  a  judicial  dictum. 
Buchner  v.  Cbi.,  MU.  &  N.  W.  Ry.  Co.,  60 
'Wla  ,2e4,  19  N.  W.  ee.  in  Belter  v.  Grober 
we  were  asked  to  apply  the  rule  of  Prldeaux 
V.  Mineral  Point  and  to  extend  It  to  indode 
the  sitaatlon  then  presented.  The  conrt 
therefore  had  up  for  consideration  the  Tslld- 
ity  of  the  rule  In  Prldeaux  t.  Mineral  Point 
as  wdl  as  Its  extension,  for  when  a  rule  of 
law  Is  applied  the  court  must  assume  Its 
Taltdlty  eron  If  it  does  not  npressly  state 
it  Bo  when  we  were  asked  to  take  the  rale 
In  Prldeanz  r.  Mineral  Point  and  eoctend  It, 
we  were  asked  to  recognize  or  continue  the 
rule  and  extend  U  to  the  sitaatlon  before 
na.  In  answer  we  said  we  will  not  only  not 
eatond  Ow  rule,  hut  we  wlU  not  herettfter  reo* 
<^lse  it  as  a  valid  or  Jnst  rule.  Ttae,  we 
ooold  have'  said  we  will  not  extend  It  and 
that  would  have  decided  Bdter  Grober. 
But,  having  the  rule  before  ns  as  we  did  for 
recognitloa  and  extension,  we  deemed  It  an 
opportune  time  to  say  Oiat  vre  woidd  neither 
recognize  nor  extend  Qie  rule. 

[4]  That  a  subject-mattor  so  ocmsldered  la 
more  than  a  mere  obiter  dictum  see  cases 
cited  In  HaU  v.  Madison,  128  Wis;  146.  107 
N.  W.  81.  Ttiat  they  appear  In  a  dissenting 
opinion  does  not  militate  against  their  wortA 
upon  the  point  now  under  considoratlon.  The 
federal  Snpreme  Court  states  the  rule  thus: 

"Where  there  are  two  sroimds,  upon  either 
of  which  the  Judgment  of  the  trial  court  can 
he  rested,  and  Uie  appellate  court  austainA 
both,  the  ruling  on  neither  Is  obiter,  but  each  ts 
the  judginent  of  the  court  and  oF  equal  Talldity 
with  the  other.**  Union  P.  B.  Co.  v.  Mason 
dtj  A  Ft  D.  R.  Co.,  10»  U.  8.  leO,  166.  26 
Sap.  Ot  1»,  20  (60  li.  Ed.  1114). 

In  B^ter  r.  Orober  the  case  could  have 
been  dlRposed  of  a«  It  was  ^Cher  bar  over- 
ruling the  doctrine  as  to  Imputed  negligence 
or  bf  refusing  to  extraid  It.  We  said  we  not 
only  refused  to  cstend  the  doctrine,  but  that 
wa  expresBly  ovomled  it  We  decided  It  on 
two  groonds  dUier  of  which  efEectively  at- 
flrmed  the  Judgment  below.  A  further  state- 
ment In  the  federal  case  above  dted  is  here 
aivllcable  to  ttie  effect  that— 

"Whenever  a  question  fairly  arises  in  the 
conrae  of  a  trial,  and  there  ts  a  distinct  de- 
cision on  that  question,  the  ruling  of  the  conrt 
in  respect  thereto  can.  In  no  just  sense,  be 
called  a  mere  dictnm."  199  C.  S.  166,  26  Sap. 
<;t.  20,  60  L.  Ed.  1S4. 

See,  also,  Florida  Cent  E.  Co..  v.  Sdiotte, 
108  D.  S.  118.  26  U  Dd.  S27.  Thus  it  fre- 
quently happens  that  a  negligence  case,  for 
Instance,  may  have  to  be  reversed  because 
the  trial  conrt  erred  in  rinsing  to  sutnnit 


the  questi(m  of  contributory  negUgence  to 
the  jury.  All  that  is  absolutely  necessary  to 
fully  dli^>oae  of  the  appeal  is  to  so  decide 
But  there  may  also  be  presented  anestioo? 
of  pleadings,  of  evidence,  of  instmctions  to 
the  jury,  of  whether  defendant  was  gnUty 
of  gross  negligence,  etc.  These  the  court  will 
consider  and  dedde  for  the  future  guidance 
of  the  trial  court  in  that  case  upon  a  retrial, 
and  ft>r  trial  courts  ganrally.  It  has  nevet 
been  considered  that  the  points  so  de<Med 
are  obiter  dicta  because  not  essential  to  a 
dedsion  of  the  case  In  which  they  are  de- 
cided. It  is  deemed  the  doctrine  of  the  case 
is  that  wh€si  a  court  of  last  resort  intoi* 
tionally  takes  up,  dUonssae,  and  decides  a 
question  germane  to,  though  not  necessarily 
decisive  of,  the  oontrovarsy,  such  decision  la 
not  a  dlctian,  but  la  a  judldal  act  of  the 
court  whldi  it  wlU  tlMnafber  raoo^iiie  as  a 
binding  decision. 

In  the  present  case  this  question  Is  not  so 
vital,  because  the  court  has  heretofore  in 
anoflwr  case  than  that  of  RSitae  v.  Orober 
overruled  the  doetrlno  of  Prldeaux  v.  Mineral 
Point  In  80  far  aa  the  present  question  is 
omceniad.  This  was  done  In  Bmbaker  v. 
Iowa  County  (decided  July  13,  1921)  183  N. 
W.  690.  in  which  it  was  held  that  the  con- 
trlhutmy  negligence  of  the  husband  was  not 
Imputable  to  bis  wife,  who  rode  with  him 
wben  she  was  injured  because  at  a  defective 
highway. 

[I.  I]  Does  the  fact  that  when  an  appeal- 
able Judgmost  is  entered  1^  a  trial  court  It 
is  in  accord  with  the  tbea  law  make  it  the 
law  of  the  easel  If  it  does,  then  this  court 
cannot  apply  to  it  the  rule  of  law  it  has  twice 
announced  within  a  year.  As  stated  in  Belt- 
er V.  Orober,  the  rule  of  Imputed  negligence 
waa  not  a  rule  of  property  la  which  any  one 
had  a  vested  right,  but  was  a  pore  rule  of 
judicial  ocmstmctlon  In  ne^genoe  cases,  and 
that  no  one  could  say  he  reUed  upon  It  be- 
cause Bucii  rdiance  would  stamp  him  a 
wrmgdoer — convict  him  of  willful  negligence. 
It  vraa  ther^ore  bdd  that  the  oourt  could 
<diange  the  rule,  and  sudi  Aai^  became  ap- 
plicable to  all  future  cases  coming  before  it 
unless  the  law  of  the  case  had  been  other- 
wise declared  by  this  court  as  in  John  t. 
Pierce.  186  N.  W.  600.  decided  herewith. 
Tlie  Judgment  ot  a  trial  court  Uut  is  ap- 
pealed from  cannot  establish  the  law  of  the 
caae.  That  must  be  estaUlshed  by  this  conrt 
In  the  decision  upon  the  aiH^aal.  A  lawful 
<^ng»  in  a  Juditlal  rule  not  amounting  to 
a  rule  of  property  or  Ita  equivalent  acoort 
ot  last  resort  beoomes  elEeetlva  at  cno^  and 
fliereafter,  upim  scdMeqnent  appeals,  c^ienites 
alike  upon  acts  coming  within  it  wh^tm  oc- 
curring before  or  after  its  announcement. 
Eneeland  v.  sniwaukee,  15  Wis.  464;  Mason 
V.  Nelson,  148  N.  C.  492.  62  S.  S.  B25,  18  h. 
B.  A.  (N.  &}  1221,  and  aote^  128  Am.  St  Bep. 
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6SS ;  7  R.  O.  U  1010;  26  Am.  ft  Eng.  Bncy. 
of  Law,  179. 

[7]  Defendant  asks  that  In  tbe  event  the 
Judgment  Is  not  affirmed  a  new  trial  be  grant- 
ed because  it  Is  claimed  the  Questions  of  the 
contributory  negligence  of  the  deceased  and 
whether  her  death  was  proximately  caused 
by  the  accident  were  not  as  fully  tried  as 
they  should  hare  been.  The  contributory 
negligence  of  the  deceased,  If  established, 
would  have  been  a  complete  bar  to  the  cause 
of  action.  Presumably  It  was  not  litigated 
because  none  was  conceived  to  exist.  She 
was  a  mere  passenger  to  the  automobile  driv- 
en by  her  host,  Johanna  Glaeser.  The  Jury 
found  that  the  death  of  the  deceased  was 
proximately  due  to  the  accident.  If  this  had 
been  disproven,  It  would  have  been  a  bar  to 
the  bulk  of  the  damages  found  and  should 
have  been  fully  litigated  as  well  as  plalntilTs 
contributory  negligence.  Gases  cannot  be 
tried  piecemeal. 

Judgment  reversed,  and  cause  rananded, 
with  dlrectl<ms  to  enter  Judgment  for  plain- 
tiff for  $8,300,  with  Interest  and  costs. 

SIBBBOSEB,  a  J.,  took  no  part, 


JOHN  V.  PIERCE. 
(Supreme  Court  of  Wisconsin.  Feb.  7,  1022.) 

1.  Appeal  anri  error  «s3e33(4)— Order  tettleg 
■side  verdict  for  pialntlff  os  oesdKlos  ho 
pay  costs  presumed  iranted  on  greend  of 
weight  of  evidenoe. 

An  order  graoting  a  sew  trial  without  stat- 
ing grounds  will  not  be  disturbed,  unless  tbe 
court  abused  its  discretion;  the  presumption 
being  the  court  having  imposed  costs  as  a  con- 
dition, that  the  order  whs  granted  becanse  of 
errors  by  the  jury  or  because  the  verdict  waa 
contrary  to  the  w^ght  of  the  e^enc^  since 
costs  cannot  be  Imposed  if  a  verdict  is  set  aside 
for  errors  of  the  court. 

2.  Appeal  and  error  4=9979 <2)—Onuitlng  new 
trial  on  greuad  vardlot  against  weight  of  svi- 
denoe  not  abuse  of  disoretlon,  whore  opposite 
ooBolHSioHs  may  be  drawn. 

Where  opposite  conclusions  may  reasonably 
bO'  drawn  from  the  evidence,  granting  a  new 
trial  on  the  ground  the  verdict  was  against  t^e 
weight  of  the  evidence  is  not  an  abuse  of  dis- 
cretion. 

3.  Appeal  and  error  ^1099(3)  —  Rale  that 
driver's  negllgenoe  not  Impitted  to  passenger 
Inapplicable  where  courfnield  on  former  ap- 
peal that  such  negligence  was  defease. 

The  rule  that  tbe  driver's  negligence  Is  not 
imputed  to  the  passenger  is  inapplicable  where 
the  Supreme  Court,  on  a  former  appeal,  de- 
clared the  driver's  negUgence  was  a  defense; 
legal  propositions  laid  down  on  appeal  becoming 
the  law  of  tbe  case  on  all  future  trials  or  ap- 
peals, whether  right  or  wrong. 


4.  New  trial  ^72— GraatlRg  new  trial  on 
ground  verdlot  was  against  weight  of  evi- 
dence held  not  abuse  of  disoretlon,  though 
court  on  appeal  bad  Intlnated  ifffferent  opin- 
ion. 

Where  the  court,  on  a  former  appeal  from 
a  judgment  for  plaiutafF,  in  an  action  for  in- 
juries from  a  collision  between  automobileB, 
decided  that  the  negligence  of  the  driver  of 
the  car  in  which  plaintiff  was  riding  was  a  de- 
fense, but  that  be  was  not  ^ilty  of  contribu- 
tory oe^gence  as  a  matter  of  law,  the  trial 
judge,  on  retrial,  did  not  abuse  bis  discretion 
in  setting  aside  a  verdict  for  defendant  and' 
granting  a  new  trial  on  the  ground  tbe  verdict 
was  against  tbe  weight  of  the  cvideDce,  though 
he  took  a  different  view  of  the  merits  of  the 
case  than  did  the  Supreme  Court;  the  evidence- 
being  such  that  conflictiDg  conclusions  might  be 
reached  by  different  persons. 

Bosenberry,  J.,  dissenting. 

Appeal  from  Otreuit  Court.  lOlwaakBe- 

Ooimty ;  John  J.  Gregory,  Judge. 

Action  by  August  F.  John  against  Frede- 
rick L.  Pierce.  Verdict  for  defendant 
From  an  order  setting  aside  the  verdict  and 
granting  a  new  trial,  defendant  appeals. 

Affirmed. 

For  opinion  on  former  appeal,  see  172 
Wis.  44,  178  N.  W.  207. 

This  Is  an  action  brought  hy  plaintiff 
to  recover  damaged  for  praaonal  Injuries 
sustained  by  hira  as  the  result  of  an  auto- 
mobile colltslon  whidi  occurred  on  one  of 
the  highways  In  Waukesha  county  on  the- 
ISth  day  of  August,  lOlB.    Plaintiff  was 
riding  as  an  Invited  guest. In  the  autranobilo- 
of  one  William  B.  Johnson,  who  was  at  the 
time  driving  the  car.  The  Johnson  cor  was 
proceeding  in  a  westerly  direotloib  and 
at  a  curve  In  tbe  taighway  th^  met  defoid- 
anfs  car,  which  was.  being  dtiveai  by  bis 
daughter.    Defendant's  car  waa  on  the 
north  or  left-hand  side  of  the  road,  and,, 
according  to  the  testimony  on  btilulf  of  the 
plaintiff,  was  approaching  at  a  speed  of  30 
miles  an  honr.  The  testimony  on  behalf  of' 
the  platoUff  is  to  tbe  eflCect  that  when  John- 
son dlscov«^  the  approaebing  Fierce  car 
It  was  then  witbin  a  distance  of  75  fMt 
Johnson,  perceiving  that  the  Pierce  car  was 
on  the  north  side  of  the  rood,  and,  fearing 
that  be  could  tkot  avoid  a  oolUsion  by  kee^)- 
Ing  Us  car  to  flie  right,  saddenly  tamed  tt 
to  tbe  left   Tbe  Pierce  car  was  turned  to- 
the  right,  and  a  collision  occurred  on  tbe 
south  side  of  the  highway.   This  case  was 
here  upon  a  tonaet  appeal  (172  Wis.  44, 
178  N.  W.  207)  from  a  judgment  In  plain- 
tiff's fttvor;  tbe  same  having  been  render^ 
ed  upon  a  special  verdict  of  the  jury,  which 
found  the  driver  of  tbe  detbndon^s  car- 
guilty  of  n^lig«ice  and  absolved  Johnson, 
plalntifl's  host  front  contrlbatory  negllgmce 
In  turning  to  the  left   Tbe  judgment  was. 
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reversed  upon  that  appeal  and  remanded  for 
a  new  trial.  Upon  the  second  trial  the  Jury 
returned  a  special  verdict  by  which  It  was 
found  that  the  driver  of  the  defendant's  car 
was  not  negligent,  and  that  Johnson,  the 
driver  of  the  car  In  which  plaintiff  was  rid- 
ing, was  negligent 

The  plalntUE  moved  to  set  aside  the  ver- 
dict on  numerous  grounda  The  trial  court 
aet  aside  the  verdict  and  granted  a  new 
trlalf  upcm  condition  that  plalntifC  pay  the 
«08tB.  From  audi  order  granting  a  new 
trial  the  defoidant  brings  this  appeal 

Tan  Dylce.  Shaw.  Muskat  ft  Tan  Dyke,  of 
Kllwaukee,  for  appellant. 

Gllcksman,  Gold  &  Oorrlgan,  of  Milwau- 
kee, for  respondent 

OWEN,  J.  (after  stating  the  facts  as 
above).  [1]  No  reason  was  given  by  the 
trial  court  for  setting  aside  the  verdict  and 
granting  a  new  trial.  In  view  of  the  fact 
that  the  order  was  made  on  condition  that 
plaintiff  pay  the  costs,  the  presumption  Is 
that  it  was  granted  by  reason  of  error:) 
committed  by  the  jury,  or  because  the  ver- 
dict was  considered  contrary  to  the  weight 
of  the  evidence,  and  in  our  consideration  of 
the  case  we  shall  so  assume.  Costs  could  not 
have  been  Imposed  if  the  verdict  had  been  set 
aside  for  errors  of  the  court.  Second  Na- 
tional Bank, v.  Smith,  118  Wis.  18,  04  N. 
W.  664.  The  order,  therefore,  was  a  discre- 
tionary one,  and  will  not  be  distributed  by 
this  court  unless  tliere  appears  to  have  been 
an  abuse  of  discretion  on  the  part  of  the 
trial  court. 

[2]  The  rule  which  governs  this  court  In 
determining  whethier  there  was  such  an 
abuse  of  discretion,  as  stated  in  Kittner  v. 
Ballroad  Oa.  77  Wis.  1,  45  N.  W.  815,  is 
that,  where  opposite  conclusions  may  rea- 
sonably be  drawn  from  the  evidence  by  dif- 
ferent persons,  the  granting  of  a  new  trial 
on  usual  t^ms,  upon  the  ground  that  the 
Tudict  was  against  the  weight  of  evidence, 
ia  not  an  abuse  of  discretion. 

So  far  as  the  negligence  of  the  defendant 
la  concerned,  it  is  plain  that  difTerent  per- 
sona may  reasonably  draw  opposite  conclu- 
sions with  reference  thereto,  and  this  Is  evi- 
draced  by  the  fact  that  the  first  Jury  found 
the  driver  of  the  defendant's  car  negligent, 
while  the  second  Jury  exonerated  her  from 
negligence.  That  such  la  the  state  of  the 
evidence  concerning  the  defendant's  negli- 
gence is  not  challenged  by  either  party. 

[8]  A  much  closer  question  is  presented, 
however,  when  we  come  to  consider  the 
negligence  of  Johnson,  the  driver  of  the 
car  in  which  plaintiff  was  riding.  The 
evidence  on  that  question  was  substan- 
tially the  same  on  both  trials.  Upon  the 
first  appeal  this  court  indicated  its  dissat- 
isfaction with  the  verdict  of  the  Jury  which 
exonerated  Johnqun  tnm  negligence,  but 


refrained  from  holding  that  the  evld^ce 
showed  Um  to  liave  t)een  n^Ugent  as  a 
matter  of  law,  and  remanded  the  case  for 
a  new  trial.  Appellant  upon  this  appeal . 
contends  tliat  It  was  held  on  the  former  ap- 
peal that  Johnson  was  negligent  as  a  matter 
of  law.  However,  such  is  not  the  case.  The 
Judgment  was  reversed  because  of  errors 
of  the  court  In  instructions  refused  and  Id 
Instmctlona  given-  to  the  Jury.  This  implies 
that  Johnsdn  could  not  be  held  negligent  as 
a  matter  of  law  upon  the  record  then  be- 
fore us.  On  the  other  hand,  it  is  now  con- 
tended by  the  respondent  that  the  n^Ugence 
of  Johnson  Is  no  defuse  to  the  action,  as 
by  the  decision  of  this  court  rendered  in 
Relter  v.  Grober,  173  Wis.  493,  181  N.  W. 
739,  the  principle  of  law  formerly  prevail- 
ing in  this  state  tliat  the  negligence  of  the 
driver  of  a  vehicle  is  imputed  to  the  passen- 
ger, was  overruled,  and  that,  as  such  negli- 
gence is  not  now  Imputed  to  the  passenger, 
it  should  be  held  In  this  case  that  the  negli- 
gence of  Juhnson  Is  no  longer  a  material 
consideration.  While  tUs  court  will  apply 
the  rule  announced  in  Relter  v.  Gr<^er, 
supra,  to  cases  hereafter  coming  before  It 
(Chase,  Adm'r,  v.  Am»Kcan  Cartage  Oo.,  186 
N.  W.  698,  decided  herewith),  It  cannot  be 
applied  to  this  case  for  the  reason  that  upon 
the  former  appeal  it  was  specifically  declar- 
ed that  the  negligence  of  Johnson  consti- 
tuted a  defense  to  the  action.  ^VhIle  the 
question  was  nOt  there  discussed  as  a  novel 
proposition.  It  was  declared  to  be  the  well- 
settled  law  of  this  state,  and  the  case  was 
disposed  of  uiwn  the  theory  that  Johnson's 
negligence  defeated  plaintiff's  right  ,to  a 
recovery.  In  the  absence  of  such  an  as- 
sumption this  court  would  not  have  reversed 
the  former  Judgment,  but  would  have  re- 
manded the  case  with  instructions  to  ren- 
der Judgment  In  favor  of  ttie  plaintiff,  aa  no 
error  was  found  iiiducing  the  affirmative 
finding  of  the  Jury  upon  the  question  of  de- 
fendant's negligence.  Whenever  legal  prop- 
osltlons  are  laid  down  upon  an  appeal, 
they  become  the  law  of  the  case  upon  all 
future  trials  or  an>eals,  whether  right  or 
wrong.  Jeffery  v.  Osborne,  14&  Wis.  351, 
129  N.  W.  931. 

[4]  Upon  the  former  appeal  It  was  decided 
In  efTect  that  Johnson's  negligence  consti- 
tuted a  defense  to  the  action,  and  that  Jolm- 
son  was  not  guilty  of  contributory  n^il- 
gcnce  as  a  matter  of  law.  From  this  It  nec- 
essarily follows  that  the  evidence  bearing 
upon  Johnson's  negligence  is  susceptible  to 
opposite  conclusions  by  different  persons, 
and  that  under  the  rule  wbidh  governs  us 
we  cannot  say  that  the  trial  Judge  abused 
his  discretion  in  setting  aside  the  verdict 
and  granting  a  new  trial.  And  this  la  true 
even  tbou^,  as  is  as^rent  the  trial  court 
takes  a  differoit  view  of  the  merits  of  tlie 
case  than  ttiat  mtertained  by  this  court. 
Tbeve  was  no  attempt  in  tbe  fimnsr  i^lnion 
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to  conoeal  fbe  yiew  entettaloed  tqr  tbta  oonrt. 
omceniliiK  the  weight  of  evidence  so  far  as 
It  related  to  JtAuBon'e  negUgeaee.  ^at 
tVOnlon  la  atill  ootertalned.  But  file  rules 
of  judldal  procedure  do  not  pomlt  m  to 
dlapoeo  of  the  case  in  accordance  with  anch 
views.  Under  our  Bystem  the  Jury  1b  tlie 
flnal  arbiter  ot  dlqnited  questions  of  fact 
A  discretion  is  vestpd  In  Uie  trial  court  to 
grant  a  new  trial  when  'he  feels  that  the 
verdict  Is  against  t&e  weight  of  evld^noe^ 
and  this  court  will  not  disturb  his  action  In 
that  reapect  where  the  evldaice  Is  such  that 
conflicting  conclusions  mas  be  reached  by 
dlflenmt  persons. 
The  order  ai^ealed  from  Is  aflLrraad. 

BOSBMBBBaY,  dissents. 
aiBBECKBB,  a  J.»  took  no  part 


HANLEY  V.  MINES,  Agent 

(Soprcme  Court  of  ^scondn.   Feb.  7,  1022l) 

».  CompronlM  aad  satUeiaent  «=»23(3)— Mis- 
take or  fraad  «Mt  ba  dssrly  established  te 
iMMMk  oeaiprenlse  sottleHesto  la  wrMai. 

Oompromlse  setQements  are  greatly  favored 
in  the  law.  and,  when  made,  partienlarly  when 
evidenced  by  writings  ligned  by  th«  daimant, 
caimot  be  impeached  for  fraud  or  miateke,  un- 
less the  evidence  dearly,  beyond  reasonable 
controversy,  establishes  sudi  mistake  or  fraud, 

2.  Release  ^55,  57(1)— Bsrdea  of  prevlsg 
settlesiest  la  peraeaal  Isjary  aetloa  stated. 

In  perBonal  injury  actions  wlierein  the  de- 
fense of  settlement  ie  interposed,  the  burden  of 
proving  the  settlement  is  on  defendant,  bnt 
when  e  proper  release,  duly  executed  and  signed, 
is  introduced,  the  settlement  can  only  be  over- 
come by  evidence  by  plaintiff  which  Is  clear  and 
convlndng  beyond  reasonable  oontroversy. 

3.  Reieass  «s»57<l)— EvIitMoe  held  InsuffloIeBt 
to  overoone  reldase  In  passenyer's  action  for 
injarles. 

Where  plaintiff  sustained'  injuries  while 
attempting  to  board  defendant's  train,  and  de- 
fendant introduced  in  evidence  a  signed  release, 
but  which  plaintiff  claimed  not  to  have  read, 
evidence  Md  insufficient  to  overcome  the  pre- 
Bomption  CTsated  by  the  release. 

Appeal  from  Circuit  Court,  Milwaukee 
County;  Oscar  U.  Fritz,  Judge. 

Action  by  Nell  Hanley  against  Walker  D. 
Hines,  Agent,  appointed  by  the  President, 
and  agent  of  the  Chicago  ft  Northwestern 
Ballway  Company.  Judgment  tor  plaintiff 
in  the  dvll  court  of  Hllvraukee  connQr  was 
reversed  on  appeal  to  the  drenlt  court,  and 
plaintiff  appeals.  Judgment  <tf  the  dvll 
court  directed  to  be  reversed,  with  Instmc- 
Uons  to  circuit  court  to  dismiss  complaint 


Action  for  personal  lnjarl«&  nils  is  an 
appeal  the  plaintiff  firam  an  inder  of  Uie 
drcttit  court  of  Milwaukee  county,  Hon.  Os- 
car M.  Frits,  Judge,  reversing  the  Judgment 
of  the  dvil  court  of  Milwaukee  county,  and- 
granting  a  new  trial  of  aaid  action  In  the 
circuit  court 

l^e  plaintiff  la  a  resident  of  the  dty  of 
Milwaukee,  24  years  of  age,  having  been 
bom,  raised,  and  .  educated  in  audi  dty,  and, 
at  the  time  of  the  happening  of  the  injuries 
complained  of,  was  employed  by  the  Federal 
Rubber  Company  at  Oudahy,  Wis.,  In  a  der^ 
leal  position.  She  also  had  seven  years  of 
experience  lis  a  telephone  <^rator  with  the 
Wisconsin  Tel^^ihone  Company  and  the  Mil- 
waukee SentlneL 

On  the  28th  day  of  February,  1820.  at 
about  26  minutes  aftor  7  a.  m.,  shd  left  bar 
home  In  order  to  take  a  7:45  a.  m.  passenger 
train  at  Allls  station,  tor  Cudaby.  In  order 
to  readi  the  station  she  first  took  a  street 
car  to  the  comer  of  Reed  street  and  Na- 
tional avenue,  in  the  dty  of  Milwaukee,  and 
then  was  obliged  to  walk  a  distance  of  about 
two  and  one-half  bloda  before  readilng  the 
station.  At  AUis  BtatloD  the  tracks  of  the 
railroad  company  are  elevated,  and  to  reach 
the  platform  it  Is  necessary  to  ascend  steps 
leading  thereto.  On  the  morning  In  question 
the  train  was  a  few  minutes  late^  When  the 
street  car  on  irtiidi  she  was  riding  reached 
the  comer  of  Bleventh  and  Natiuul  avoiuea, 
she  met  one  James  A.  Sullivan,  who  intend- 
ed to  take  the  same  train,  and  iw  accompa- 
nied her  when  she  walked  from  Beed  and 
National  to  the  station. 

SuUlvan  testified  ttiat  he  told  the  plaintiff 
as  tbey  left  the  street  car  that  they  were 
latQ,  and  that  they  would  have  to  hurry,  and 
both  started  to  run  for  the  train,  and  when 
they  arrived  at  Allls  station  die  evidence 
shows  they  were  both  well  winded. 

Plaintiff  claimed  that  when  she  arrived  on 
the  railroad  platform  the  train  was  standing 
still,  and  that  she  boarded  the  third  passen- 
ger coach  from  the  front  and  that  as  she  was 
about  to  st^  oijk  the  third  step  of  the  coach 
the  train  Jerked,  causing  her  to  be  predpi- 
tated  onto  the  platform,  and,  as  the  result 
thereof,  she  sustained  the  Injuries  com- 
plained of.  AU  of  the  other  witnesses  In  the 
case  testified  that  at  the  time  the  plaintiff 
attempted  to  board  the  train  the  same  wae 
movlnft  and  the  plalntUt  stands  alone  in  her 
contention  that  the  train  was  standing  still. 

Franb  Kline,  the  fiagman  on  the  train, 
Charles  B.  Pratt  the  brakeman,  Blchard  G. 
Bradley,  a  ftdght  oondnct<n-  of  the  railway 
company,  and  George  J.  New,  the  engineer  an 
the  train,  testified  that  whra  the  train  started 
all  of  the  passoigers  bad  boarded  tile  same. 
Bradley  also  testified  that  he  saw  the  plain- 
tiff at  National  aTenue,  before  she  ascended 
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the  station  platform,  and  that  she  was  run- 
ning at  that  time;  tliat  the  train  was  moving 
when  she  arrived  at  the  steps  ot  the  coach 
which  she  intended  to  board;  that  she  start- 
^  to  mn  along  with  the  train,  and  that  she 
let  the  fourth  coach  pass  by;  that  the  train 
was  going  somewhat  faster  than  the  plain- 
tiff was  running,  and  that  in  attempting  to 
grab  the  handrail  alongside  of  the  steps  of 
the  coach  she  was  swung  aronnd  and  thrown 
4own  onto  the  platform. 

William  H.  Horn,  Thomas  Sommers,  and 
James  A.  Sulliran,  all  employes  of  the  New- 
port Chemical  Company  at  Carrolville,  Wis., 
arrived  at  AlUg  station  at  or  about  the  time 
that  the  plaintiff  arrived,  and  saw  the  plain- 
tiff running  to  catch  the  train,  and  testified 
that  the  train  was  moving  at  the  time  she  at- 
tempted to  board  It 

One  Garl  L.  Toung,  an  assistant  dalm 
agent  of  the  defendant  company,  whose  of- 
fice was  on  the  fourth  floor  of  the  Railway 
Exchange  Boildlng,  Milwaukee,  testified: 
That  after  the  aoddent  be  visited  the  plain- 
tlfl  at  her  home,  for  the  imrpose  of  making 
«  aettlemoit  wtth  her,  and  tliat  aoim  time 
tbereefter,  tbe  plaintiff  called  nptm  Mm  at 
Ub  said  oflBce.  3%at  the  plaintiff  and  irlt- 
nees  dlscnsaed  the  matter  of  settlement 
Tliat  witness  made  an  offer  to  settle  her 
dalm  for  (210,  which  offer  was  aooepted'l^ 
thapiaiatUt;  that  thereafter  he  prepared  and 
preiented  to  tba  i^lntlfl  a  rdeaae  In  dupli- 
cate^ tmder  and  pnnmaat  to  fba  terms  where- 
of the  plaintiff  agreed  to  and  did  make  a 
eettlement  of  her  dalm  with  the  railway  com- 
pany, which  release  provided,  among  other 
things,  for  a  full  discharge  of  the  company 
from  all  ctoims  and  demands  which  she  then 
4utd  against  the  company  1^  reason  of  the  in- 
juries received  by  her,  and  for  damages  for 
loss  of  and  injury  to  h^  clothing  and  other 
personal  property.  That  when  said  release 
was  handed  to  the  plaintiff  she  read  the 
«ame,  and,  at  the  request  ot  tbe  witness, 
wrote  In  her  own  handwriting,  over  her  Big- 
nature,  the  following,  to  wit:  "I  have  read 
4ind  understand  this  release."  That  thereup- 
on the  witness  handed  to  the  plaintUT  a 
-check  of  the  company  for  $210,  which  check, 
■among  other  things,  contained  the  follow- 
ing: "In  full  settlement  of  claim  for  injuries 
received  and  loss  and  damage  to  clothing." 
The  witness  also  testified  that  he  advised  the 
plaintiff  that  she  could  take  tbe  check  down 
to  the  oSlce  of  tbe  company  on  the  first  floor 
of  the  building,  and  have  tbe  same  cashed, 
and  that  the  plaintiff  then  left  the  office  of 
tlie  witness,  and  proceeded  to  tbe  railway 
company's  office  and  cashed  the  chedc 

Tbe  plaintiff  testified  that  she  signed  the 
ttiease  In  duplicate,  and  that  she  also  wrote 
the  portion  above  referred  to,  "I  have  read 
and  understand  this  release";  that  she  re- 
ceived the  lAeck  and  t«ok  It  to  the  office  of 
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the  company  and  cashed  it;  that  In  fact  sbe 
did  not  read  the  release  or  the  cheek  that  at 
the  time  one  of  the  duplicate  reteases  was 
presented  to  her  for  signature,  Young  placed 
his  hand  over  the  release  so  as  to  hide  the 
contents  thereof,  but  that  when  sbe  signed 
the  other  duplicate  release  Young  did  not 
hide  tbe  contents  of  the  release  with  his 
hand,  and  that  sbe  could  have  read  it  If  she 
desired;  that  before  she  signed  the  release. 
Toting  told  her  that  she  could  not  sue  the 
United  States  government,  because  the  rail- 
roads were  in  the  control  of  tbe  government; 
that  Young  also  said  to  her,  before  she 
signed  the  release,  that  If  she  did  not  trust 
him  he  coald  not  trust  her;  that  he  was  pay- 
ing the  sum  of  1210  in  satisfactl(Hi  of  her 
dalm  for  damage  to  her  clothee,  for  ber  doc- 
tor bill,  and  for  attendance,  and  that  the 
claim  for  personal  Injtirles  would  receive  at- 
tention later  on,  and  would  be  taken  care  of. 

The  case  was  submitted  to  tbe  Jury  on  a 
special  v^lct  and  the  Jury  answered  among 
other  things:  (1)  That  the  plaintiff  was  In- 
jured on  February  28,  1920,  while  boarding 
defendant's  car;  (2)  that  the  car  was  sud- 
denly Jerked  while  the  pWutifl  was  in  the 
act  of  boardinK  It;  (8>  that  tbe  plaintiff 
did  not  attempt  to  board  ttie  car  In  question 
after  It  had  started  and  while  xoorlng;  (4) 
that  tbe  negligence  of  the  company  In  start- 
ing the  car  with  a  Jerk  was  the  proximate 
cause  of  the  Injuzlea;  (5)  ttiat  the  negUgence 
of  the  company  was  the  proximate  cause  of 
plaintiff's  Injuries;  (6)  that  tbe  plaintiff  was 
free  from  cootrlbutm^  aegligBsuse;  (?)  that 
Qie  plaintiff  did  not  execute  and  dellva  to 
the  defendant  a  release  and  satisfaction  In 
writing  for  all  personal  Injuries  and  dam- 
ages to  ber  clothing  In  full,  for  the  sum  of 
1210;  (8)  that  the  plaintiff  did  not  know 
before  she  cashed  the  check  that  It  was  In 
full  settl^ent  of  her  claim  against  the  de- 
fendant 

Upon  tbe  receipt  of  tbe  verdict  the  trial 
court  made  in  substance  the  toUowlng  find- 
ings: 

"Tha  plaintiff  was  induced  by  the  claim  agent 
by  reason  of  bia  falsely  lepresenting  that  iha 
would  be  defeated  in  a  case  for  ber  personal 
Injuries,  and  that  the  $210  paid  wad  in  tbe 
nature  of  a  gift,  and  at  least  not  to  cover  any 
claim  made  by  her  except  for  loss  or  damage 
to  personal  property,  and  that  It  was  a  mare 
receipt  and  that  he  snbstantiBUy  kept  ber 
from  readins  it  covering  it  witii  his  hand, 
and  by  stating  to  her  that  if  she  could  not 
trust  him  he  could  not  trust  her." 

The  circuit  court  thereupon  filed  a  written 
opinion,  wherein  It  held  and  found  that,  he- 
cause  of  manifest  prejudicial  error  In  the 
trial  of  tbe  action  In  the  civil  court,  the  de- 
fendant has  not  had  a  fair  trial  thereof  In 
said  court,  and  that  substantial  Justice  can- 
not oOierwIse  be  done  than  bf  revising  the 
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Judgment  of  the  dvll  court  and  ordering  a 
new  trial  The  judgment  of  the  drU  court 
waa  thereupon  zerwaed*  and  a  new  trial  or- 
dered. 

Kaymond  J.  Cannon  and  Martin  U  Laeck, 
both  of  Milwaukee,  for  appellant. 

R.  N.  Van  Etoren  and  Samuel  H.  Cady, 
both  of  Milwaukee,  for  respondent. 

DOERFLBR,  J.  (after  staUng  tbe  facts  as 
above).  [1]  We  have  set  ont  In  considerable 
detail  the  evidence  with  respect  to  the  hap- 
pening ot  the  Injnry.  mainly  for  the  purpose 
of  showing  the  merits  of  plaintiff's  case  on 
that  branch  of  the  controversy,  for,  in  order 
to  satisfactorily  determine  the  question  as 
to  whether  the  alleged  settlement  made  with 
the  plalntUf  was  induced  by  fraud,  the  evi- 
dence on  the  merits  becomes  a  vital  factor. 
Compromise  settlements  are  greatly  favored 
In  the  law,  and,  when  made,  particularly 
when  evidenced  by  writings  signed  by  the 
claimant,  cannot  be  impeached  on  the  ground 
of  fraud  or  mistake,  unless  the  evidence 
clearly  and  convincingly,  beyond  reasonable 
controversy,  establishes  such  mistake  or 
fraud.  Baybom  v.  Galena  Iron  Works,  159 
Wis.  164,  169,  149  N.  W.  701;  Schweikert  v. 
John  R.  Davis  Lbr.  Co.,  147  Wis.  242,  133 
N.  W.  136;  Kenese  v.  Cudahy  Bros.  Co.,  167 
Wis.  378,  381,  167  N.  Wu  750;  Bessey  v.  M., 
St.  P.  &  S.  S.  M.  B.  Co..  1S4  Wis.  S34.  141  N. 
W.  244. 

[2]  True,  the  burden  of  proof  on  a  settle- 
ment of  this  kind  is  upon  the  defendant,  but 
when  a  proper  release,  duly  executed  and 
signed,  has  been  shown  by  the  defendant, 
such  settlement  has  not  only  been  presump- 
tively shown,  but  can  only  be  overcome  by 
evidence  in  the  case  on  the  part  of  the  plain- 
tiff, which,  as  above  stated,  Is  clear,  satis- 
factory, and  convlndng  beyond  reasonable 
controversy. 

It  appears  that  the  plaintiff  sustained  snb- 
Btuntlal  Injuries,  for  which  the  jury  assessed 
damages  In  the  sum  of  fl,SOO.  The  amount 
paid  In  the  settlement,  ther^ore,  appears  not 
to  be  reasonably  MHnmensurate  with  tb»  ac- 
tual damages.  In  determining  what  would 
be  a  reasonable  settlement  under  the  drcnm- 
stances,  we  must  consider  not  only  the  actu- 
al damages  sustained,  but,  among  other 
things,  the  reasonable  probaUllty  plain- 
tiff's ultimate  success  'based  upon  the  merits 
ot  the  case.  A  careful  analysis  ot  the  evi- 
dence clearly  dlsclosM  to  the  judidal  mlhd 
that  the  merits  of  plaintiff's  case  have  no 
support  In  the  evidence,  excepting  only  by 
her  unsupported  and  highly  Improbable  ver- 
sion. All  the  snrronndlng  facts  and  circnm- 
stances,  and  the  physical  facts  in  the  case, 
which  to  a  large  measure  are  controlling  In 
every  personal  injury  case,  refute  her  state- 
ments. On  the  morning  In  question,  accord- 
ing to  her  own  statement,  plaintiff  left  ber , 


home  10  minutes  after  the  wul  boar  In  or^ 
der  to  board  this  7:46  train.  When  she  left 
the  street  car  at  Reed  and  National  avenue^ 
her  companion,  Sullivan,  remarked  that  tt 
was  late,  and  that  they  would  have  to  hnny 
for  the  train.  The  train  offldals  and  other 
employes  of  the  company  clearly  testified 
that  when  the  signal  was  given  for  the  train 
to  start  all  of  the  passengers  had  boarded 
the  train.  Sullivan,  plaintiffs  companion, 
testified  that  they  ran  from  Reed  and  Na- 
tional avenue  to  the  station,  and  hurried  op 
the  flight  of  stairs,  in  order  to  readi  the 
platform.  At  least  three  disinterested  wit- 
nesses, employ^  of  the  Newport  Chemical 
Company,  Induding  Sullivan,  testified  that 
when  plaintiff  attempted  to  board  the  train, 
the  same  was  moving.  There  la  convincing 
evidence  on  the  part  of  the  railway  com- 
pany's employes  and  of  the  other  wltnessea 
that  when  plaintiff  attempted  to  board  the 
train  she  endeavored  to  run  along  with  the 
moving  train,  and  that  the  train  was  going 
somewhat  faster  than  plaintiff,  and  that  In 
an  effort  to  catch  the  handrail,  she  was  un- 
balanced and  thrown  to  the  platform.  Such 
evidence,  it  appears,  Is  In  harmony  with  the 
physical  facts.  Under  these  drcnmstances, 
we  are  fully  convinced  that  plaintiff's  ver- 
slon  as  to  the  Teasonable  inrdMdiUity  ot  0» 
acddent  having  happmed  In  the  manner  In 
whldi  It  Is  dalmed  by  the  plaintiff  la  budy 
credibly  and  we  are  tndlned  to  the  <^nlon 
that,  if  the  case  had  been  presented  to  this 
court  on  that  phase  alone,  we  could'not.  In 
accordance  with  the  prior  rulings  of  this 
court,  permit  the  judgmmt  of  the  dvll  court 
to  stand. 

From  what  has  been  said,  we  therefore 
hold  that,  when  the  plaintiff  presented  her- 
self at  the  office  <Mr  the  claim  agent  of  the 
company  at  the  time  when  the  alleged  set- 
tlement was  made,  she  bad,  to  say  the  least, 
an  extremely  doubtful  cause  as  far  as- legal 
liability  of  the  company  is  concerned.  Plain- 
tiff bdng  an  intelligent  young  lady  24  years 
of  age,  and  having  occupied  for  at  least  sev- 
en years  of  her  life  Important  positions  of 
raspmislblUty,  the  performance  of  whldi  re- 
qulrea  Intell^ence  and  aptness^  and  being 
fnlly  able  to  read,  write  and  understand  fibe 
English  language,  stands  In  a  podtloii  before 
this  court  entirely  dlffoent  from  the  avor- 
age  person  claiming  relief  on  aeconnt  of 
fraud  bi  the  execution  of  a  releue.  la  many 
of  the  cases  the  claimants  are  fordgnets,  nn- 
able  to  read,  write,  or  understand  the  Eng- 
lish language,  and  thus  afford  an  opportuni- 
ty for  effective  fraudulent  practlcea.  Ia 
other  cases  advantage  Is  taken  of  0»  dalm- 
ant  by  reason  of  pain,  suffolng,  and  disabil- 
ity resulting  from  the  injuries,  thus  dtsqaaU- 
fylng,  to  a  large  extent,  the  dalmant  from 
forming  a  rational  Judgment,  and  from  exer- 
dalng  that  degree  of  care  which  &  normal 
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person  would  «xerdM  under  tbe  same  dr- 
cnmstancek  None  of  tbese  condithmB  vrw 
Tfneeat  in  tbe  Instant  ca8& 

In  n  Bessey  t.  IL,  St  P.  ft  8.  &  H.  B.  Co.. 
164  WlB.  334.  141  N.  W.  244,  «ben  a  aet* 
tlemcnt  was  made  with  tho  plaintiff  for  rath- 
er aerloaa  persooal  Iniurlea,  for  a  trifling 
■om,  the  plalntUt  cbai^^  that  it  was  rep- 
resented to  him  that  the  amount  paid  waa 
tor  wacea,  and  that  the  writing  which  he 
signed  waa  mer^  a  receipt  for  such  wages, 
and,  where  it  also  appeared  that  at  the  time 
of  the  execution  of  the  release  the  plaintiff, 
by  reason  of  pain  and  Buffering,  was  unable 
to  clearly  comprehend  and  understand  the 
transaction,  this  court  rerersed  the  indgment 
of  the  dradt  court,  and  In  Its  opinion  used 
the  following  language: 

TTbese  eTidentiarj  facta  and  man^  of  the 
accompanying  drcnmBtanceB,  together  with  the 
plaiotilFB  condact  In  the  matter,  make  It  clear 
that  he  was  not  misled  nor  deceived  fcto  signing 
tbe  release  nndar  the  belief  that  it  was  a  mere 
receipt  for  two  months*  wages.  Tbe  eridence 
falls  far  short  of  the  legal  reantremuits  to  Im- 
peach the  formal  written  release.  In  prohatiTe 
force  it  is  not  of  snch  weight  and  credibility 
as  to  constitute  clear  and  convincing  proof  be- 
yond reasonable  controversy  of  tbe  alleged 
fraud  in  procnring  plalntlflfB  signature  to  the 
release,  and  therefore  as  a  matter  of  law  does 
not  sustain  the  finding  of  the  Jury  on  thia 
qnestion." 

In  Qie  case  of  Kenese  v.  Cndahy  Bros.  Co* 
167  Wis.  378^  167  N.  W.  750,  this  court  re- 
fused to  auataln  the  findings  of  the  Jury  that 
the  release  was  obtained  by  fraud,  and  in  its 
ojdnlon  says: 

"There  is  no  dispute  but  that  the  plaintiff 
dgned  the  release,  Imt  he  avers  that  he  ^ned 
It  under  the  beUef  that  he  was  signing  a  re- 
ceipt for  f50  wbich  defendant  offered  to  pay 
hitn  as  wages.  Plaintiff  is  unable  to  under- 
stand, speak,  read,  or  write  English;  he  denies 
that  he  and  Daly,  defendant's  mauager,  had 
any  negotiation  of  settlement  before  the  paper 
was  signed;  he  states  that  the  contents  of  the 
paper  were  not  translated  to  him  by  Or.  Jange, 
his  attending  physician  at  the  hospital  where 
the  paper  waa  sieved;  that  it  waa  not  explained 
to  him;  that  he  £d  not  ask  the  doctor  to  trans- 
late it;  that  he  did  not  know  it  was  a  release, 
and  that  he  did  not  know  tliat  he  had  a  daim 
against  the  defendant." 

In  this  case  the  court  further  said: 

record  fails  to  show  the  quantum  and 
diaracter  of  evidence  which  la  required  In  or- 


der to  find  that  Oe  fraud  diarged  has  been 
established  by  dear,  aatisfatAory.  and  condnc- 
ing  evidence." 

Tbe  case  at  bar  is  infinitely  stronger,  from 
the  standpoint  of  the  defendant,  than  any  of 
the  cases  aboTe  referred  to,  and.  In  fact,  it 
might  truthfully  be  said,  stronger  than  any 
of  the  cases  repwted  In  our  reports.  Plain- 
tiff teetlfled  that  she  could  have  read  the  re- 
lease if  she  had  deidred;  In  fact,  when  the 
duplicate  was  handed  to  her  fOr  signature,  no 
effort  whatever  was  made  by  the  claim  agent 
to  obstruct  her  view.  She  recdved  the 
check,  which  she  was  fully  able  to  under- 
stand, and  had  ample  opportunity  to  read, 
and  took  it,  unaccompanied,  from  the  claim 
agent's  office  to  the  office  of  the  railway  com- 
pany, and  had  it  cashed.  This  check  on  Its 
faCQ  contained  a  provision  which  Informed 
her  tiiat  It  waa  In  full  payment  not  only  of 
her  damage  to  and  loss  ot  personal  property, 
but  in  full  satisfaction  and  rdease  of  her 
claim  for  penHmal  injuries.  Taking  tbe 
plaintiffs  statement  as  true,  that  tbe  claim 
agent  on  one  of  the  releases  placed  bis  hand 
so  as  to  prevoit  bar  from  reading  it,  aach 
fact  at  least  would  have  put  the  ordinary 
person  on  auspldon,  and  would  have  Induced 
her  to  read  tbe  contents  of  tbe  ctaetA  while 
she  was  alone,  and  when  she  had  ample  op- 
portunity so  to  do. 

Prior  to  the  time  plaintiff  called  on  de- 
fendanfa  daim  agent,  she  had  a  conference 
with  her  brother,  who  waa  a  railroad  em- 
ploy6,  and  be  advised  ber  that,  If  the  of- 
fer of  settlement  was  not  satisfactory,  die 
could  refuse  to  accept  tbe  same,  and  then  sue 
for  damages. 

[t]  The  entire  case  la  so  shrouded  in  Im- 
probabilities,  so  contrary  to  human  reason, 
and  80  opposed  to  the  pfaydcal  facta,  tbft  the 
drcult  court  should  have  reversed  the'judg- 
ment  of  the  clvU  court,  and  dismissed  the 
complaint 

Under  the  circumstances,  with  the  view 
that  we  have  thus  expressed.  It  would  be 
merely  an  Idle  ceremony  to  affirm  the  order 
of  the  court  below.  In  accordance  with  our 
view  therefore,  we  direct  that  the  Judgment 
of  the  dvil  court  should  be  reversed,  with  In- 
structions to  the  drcult  court  to  dismiss  die 
plaintiff's  complaint,  with  costs. 

It  la  so  ordered. 

SIEBBGEfS,  0.  3^  took  no  parL 
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I8GR0  V.  PLANKINtON  PACKING  CO  • 
<Saprein«  Oonrt  of  WiBcmiBliL   Feb.  7,  1822.) 

I.  NegltgeMM  «=s>l36(5)— Oiestloa  for  Jiry. 

Whether  defendant  was  eailtj  of  any  neg- 
tigence  irtiieli  proximately  contributed  to  plain- 
'  tiff's  injarr  waa  for  the  Jury,  it  tbero  vaa  any 
credible  evidence  whidi  to  a  reaaonable  mind 

would  support  any  inference  Qf  negligence. 

Z.  MunidpaJ  eorporatlou  ^706(6)— Negli- 
lenoe  of  track  driver  held  for  Jury. 
In  action  for  injuries  to  atreet  laborw 
BtmdE  by  defendant's  track  wbfl«  pnab- 
Ing  wheelbarrow  in  street,  question  of  track 
drlrei^s  negligence  in  failure  to  give  warning 
of 'approach  Aeld  for  Jury. 

3.  IHialcfpal  corpormtloRS  «5>70S(  10)— Street 
laborer  not  required  to  nse  same  degree  of 
oare  to  avoid  Injsry  as  ordinary  traveler. 

Laborer  engaged  in  pavement  constraction 
work  was  not  required  to  use  same  degree  of 
care  to  avoid  injury  from  automobllea  wdng 
street  as  an  ordinary  traveler. 

4.  Municipal  corporations  «e=>706(7)— Whother 
atroet  laborer  struck  by  defendant's  track 
while  pdshlno  wheelbarrow  was  negllfeat  held 
for  Jary. 

Whether  atreet  laborer  eng^ed  In  pave- 
ment Gonatraction  work  straek  by  defendant's 
trade  while  poshing  whe^barrow  along  narrow 
passageway  In  street  was  nea^igent  held  for 
jury. 

5.  Appeal  and  error  ^100)  (<)— Verdict  not 
disturbed  where  ovidenoe  was  suffldeat  for 
si^mlsslon  of  case  to  Jury. 

Where  there  was  evidence  sufficient  for 
Mbmission  of  question  to  jury,  the  verdict  wiU 
not  be  disturbed  on  appeal 

Bossnberry  and  Owen,  J„  dissenting. 

'It 

Appeal  from  Circuit  Court.  MUwaokee 
■County;  John  J.  Or^ory.  Judge. 

Action  by  Fetn  Iigro  against  the  Plank- 
inton  Paddng  Company.  Jud^iment  for 
plaintiff,  and  defendant  appeals.  Affinned. 

Action  for  personal  injuries.  This  Is  an 
appeal  by  the  defendant,  Plankinton  Pack- 
iug  Company,  trom  a 'judgment  of  the  cir- 
cuit court  of  Milwaukee  county,  Hon.  John 
J.  Gregory,  Judge,  for  damages  for  personal 
Injuries,  as  a  result  of  being  struck  by  the 
defendant's  autmnobile  truck. 

Plaintiff,  an  Italian  laborer,  working  for 
the  Milwaukee  Blectric  Railway  Light 
Company,  on  the  25th  day  of  February,  1919, 
while  wheeling  a  wheelbarrow  loaded  with 
crashed  stone  on  lisbon  avenue,  in  the  city 
of  Milwaukee,  was  struck  by  the  defendant's 
automobile^  as  the  result  whereof  he  sus- 
tained serious  injuries  to  his  right  lower 
limb. 

The  evidence  shows  that  Lisbon  avenue, 


a  public  stnet  In  tba  dtf  ot  lOIwaiikM,  ran- 
ning  northwesterly  and  KmttMasteriy,  la  In- 
tersected by  donble.  tracks  of  the  OUcaci^ 
Ullwanlne  it  8t  Paul  Ballway  Oompany, 
and  that  it  has  located  thereon,  at  the  usual 
place  for  street  car  trado,  two  trades  of  the 
Milwaukee  Baectric  ttallway  ft  Light  Oom- 
pany. On  the  date  ttf  tibe  Injtny,  the  pave- 
ment  between  the  railroad  tracks  and  the 
street  car  tradn  bad  been  torn  vp,  and  the 
ennjloyfis  of  the  street  car  company  were 
engaged  in  rdaylng  such  pavement  To  the 
south  ot  a  line  extended  across  said  St. 
Paul  trades,  r^reaenting  the  continuation 
of  the  curb  oa  the  north  sMe  of  the  awitie, 
a  qwce  of  about  10  feet  in  width  was  plank- 
ed, and  this  iilanked  space  afforded  the  only 
passageway  for  vehicles  traveling  towards 
the  west  on  said  Usbon  avenue^  On  the 
north  side  of  said  avenue  and  close  to  the 
curb,  and  a  distance  of  between  30  and  40 
feet  east  of  the  easterly  railroad  track, 
there  was  a  pile  of  crushed  stone,  extend- 
ing out  from  the  curb  Into  the  avenue  a 
distance  of  about  8  feet  Plaintiff,  on  the 
day  in  gnestlott,  after  having  loaded  his 
bamw  with  crnslml  stone,  looked  toward 
the  east,  and  there  discovered  the  defend- 
ant's tnu^  craning  westerly,  a  distance  away 
of  about  290  to  300  feet  Thereupon  be  took 
his  whedbamnr  and  wheeled  the  same, 
loaded  as  afbresaid,  towards  the  west  nntii 
he  arrived  at  a  po^t  about  one  foot  east 
of  the  easterly  nil  of  the  easterly  track 
of  said  railroad  company,  and  there  set  his 
wheelbarrow  down.  He  had  then  arrive*! 
at  the  phmlud  crossing  above  desolbed.  He 
then  discovered  tbe  defendant's  truck  a  dis- 
tance of  between  80  and  120  feet  towards 
the  east  from  where  he  then  stood,  and,  ap- 
parently condndlng  that  he  had  amide  timo 
in  which  to  cross  over  said  planked  cross- 
ing, he  amtlnued  with  his  wheelbarrow  to- 
wards the  west;  until  he  arrived  &t  the 
easterly  rail  of  the  westerly  track  of  the 
railroad  company,  at  whidi  point  he  claims 
to  have  hem  strode  upm  his  right  arm  by 
the  south  fnmt  ffender  of  the  trade,  as  the 
result  hereof  he  was  turaed  about,  and 
when  the  track  had  proceeded  so  that  tbe 
left  rear  vheel  was  about  opp<?sIte  from 
where  he  was  then  standing,  such  wheel 
came  in  cmtact  vrlth  his  right  lower  limb, 
causing  a  wound,  whtdi  Is  described  by  Dr. 
Lemon  as  follows: 

"He  had  a  dissecting  wound  of  the  sldn  on  the 
back  of  the  foot  which  extended  from  tbe  inner 
to  tbe  outer  side  of  the  toot  in  a  trsnsversa 
line,  dissecting  down  the  sldn  and  the  soft  parts 
immediately  under  the  skin,  dissecting  them 
away  from  the  bcme  and  from  the  large  liga- 
ment or  tendon,  which  is  fonnd  on  the  back 
of  the  foot  namely,  the  tendon  Achilles, 
*  *  *  as  though  the  cap  of  the  skin  on  th« 
back  ot  the  foot  had  turaed  or  stripped  right 
down;  •  *  *  the  tissues  were  not  materially 
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at  aS  other  tiuua  hj  beioc  dlBweted 


The  plataUfl,  teBtiQrtaig  through  the  aid 
of  an  in^preter,  deacrlhes  the  happening 
ct  the  Injury  as  foDowi: 

*^rhe  track  hit  me  and  tarned  me  around,  and 
then  the  wheel  paaaed  orer  my  leg  and  knocked 
me  down." 

The  eridaice  also  ahowa  that  when  the 
idaintiff  was  picked  op  after  the  Injury  he 
was  lying  weat  of  the  westerly  track  of  the 
railroad  company.  TbA  eTldence  does  not 
disclose  that  any  other  witness  excepting 
plstntlff  saw  Just  how  the  soddeat  happened- 
.  Dr.  Lemon  also  tastifled,  as  an  eipert,  that 
the  Injury  was  the  result  of  a  force  apolied 
anatomically  firom  above  downward,  and 
could  have  been  inflicted  either  while  he 
was  standing  up  or  while  he  was  lying  down. 
Fetis^  defendanf a  onployfi,  and  the  drlT- 
er  of  the  track,  testified  that  he  sat  on  the 
left-hand  aUe  on  the  eentt  the  truck  having 
a  left-hand  drive,  and  that  a  helper  named 
Devlne  sat  m  the  same  seat,  to  the  rlgbt 
at  him.  Both  the  driver  and  Devlne  taati- 
fled  that  they  flrat  saw  the  plaintiff  when 
be  waa  ahout  60  or  60  f6et  away,  while  he 
was  crosalng  with  his  wheelbarrow  from  the 
north  to  tito  south  of  Ihe  planking,  and  that 
Uie  driver  then  called  out  to  him  to  get  oat  oC 
the  way,  and  that  the  plaintiff  locd^ed  at 
him  and  kept  going  towards  the  south,  loft- 
ing at  fbe  truck  as  he  was  doing  soi;  that 
when  the  plafiitlfl  had  arrived  with  his  bar- 
row at  a  point  In  dose  ^zimlty  of  the 
northerly  rail  of  the  northerly  street  ear 
track,  he  put  down  his  barrow  and  stood  be- 
tween the  handles  thereof,  looking  toward 
the  east,  and  that  wb«i  the  fE<mt  wheels  of 
the  truck  passed  plaintiff  the  truck  waa 
about  1  foot  distant  fnon  him,  and  that 
after  Uke  fnmt  wheels  had  passed,  both  he 
and  Devlne  looked  towards  the  rear,  and, 
as  the  rear  left  wheel  came  ommalte  to 
where  the  plaintiff  then  stood,  they  saw  him 
falling  ovet  "like  a  statue,  and  did  not 
move."  Both  Pet^  and  Devlne  testifled 
that  plaintiff  fell  with  hla  head  towards  the 
weet  and  his  feet  towards  the  east,  and 
that  he  was  lacked  up  immediately  west  of 
the  westerly  trac*  of  the  railroad  company, 
and  thtLt  no  portion  of  the  automoMle  at  any 
time  came  In  contact  with  the  i>Iaintlff,  and 
that  the  rear  left  wheel  did  not  pass  over 
hla  foot. 

Roy  Muehl,  defendant's  witness,  testified 
as  an  expert  that  the  tmck  in  question  was 
a  three-ton  truck,  standard  make;  that  it 
has  a  first,  second,  third,  and  fourOi  speed, 
and  a  reverse;  that  the  maximum  speed  in 
No.  1  is  2  miles  per  hour,  in  No.  2,  4  miles, 
in  No.  8,  8.1,  and  in  No.  4,  12  miles,  and  in 
reverse,  2  miles ;  that  OT«r  the  front  wheels 
there  wexe  fenders  which  projected  forward 
to  a  distance  of  about  16  inches  badt  of  the 


extreme  fixnit  end  of  Qie  wheels,  and  that 
the  ftont  fenders  project  toward  and  over 
the  outer  side  of  the  wheels  a  distance  of 
about  2  indbes;  that  the  height  of  the  front 
part  of  the  front  fenders  is  8  feet  5  inches 
above  the  base  of  Hie  wheel ;  the  hubs  of  the 
front  wheels  extend  sideways  beyond  the 
fender  6  indies;  in  other  words,  the  hub 
is  6  inches  over  aU»  and  the  end  of  the  hub 
cap  extends  7  inches  beyond  the  tread  of  the 
wheel ;  that  the  width  of  the  truck  over  all 
is  7  feet  6  Inclies  from  hub  cap  to  bub  cap, 
and  the  truck  is  19  feet  9  Inches  long,  It 
also  appears  that  the  truck  had  solid  tires, 
and  that  there  extended  outwardly  beyond 
such  tires  a  steel  rim. 

The  plaintiff  tastifled  that  after  he  was 
precipitated  to  the  ground  he  was  lying  wltk 
his  head  toward  the  south  and  his  feet  to- 
wards the  north. 

The  Jury  in  the  special  verdict  submitted 
found:  <1)  ^piat  ^e  driver  of  the  d^^d- 
ant's  truck  failed  to  exefclae  ordinary  care 
in  the  managwnent  and  control  thereof  at 
and  immediately  prior  to  the  time  plaintiff 
was  Injured;  (2)  that  such  failure  was  the 
proximate  cause  of  the  injury;  (8)  that  the 
^alntiff  was  not  guilty  of  a  want  of  wdlnary 
care  which  proximately  eontrtbuted  to  pro- 
duce the  Injury. 

McGovem,  Hannan,  Devos  ft  TMm,  of  Mil- 
waukee, for  app^ant. 

Wm.  L.  Tlbb^  at  Ullwaukeeh  for  req^d 
ent 

DOBRFLHB,  X  (after  stating  the  facts  as 
above).  [1]  l.  Was  the  defendant  guilty  of 
negligence  which  proximately  contributed  to 
the  Injury  T  In  considering  this  question,  we 
must  detomine  whether  there  was  any. 
crediUe  evidwoe  in  the  cas^  supporting  the 
finding  oi  the  Jury  on  that  subject  If  there 
was  such  credfiile  evidence  whldi  to  a  rea- 
8<mable  mind  can  support  any  inferoice  in 
favor  of  a  party,  the  question  is  f <»  the 
Jury.  Smith  v.  Reed,  141  Wis.  486»  124  N. 
W.  488.  It  has  been  held  in  Behllng  v.  Wis. 
Bridge  *  Inm  Co.,  168  THs.  684,  591,  149  N. 
W.  484.  487,  that: 

"Failure  in  any  case,  and  especially  where  to 
disturb  the  verdict  rests  in  sound  dlBcretioo. 
leaves,  in  general,  very  little  opportunity  for 
relief  becanse  of  the  weight  accorded  to  a  trial 
court's  dedslon,  and  the  rule  that  evidence,  to 
be  entirely  incredible,  must  be  contrary  to 
conceded  facts,  or  matter  of  common  knowl- 
edge, or  to  all  reasonable  probabilities,  that 
being,  generally,  restricted  to  caees  where  the 
evideuce  is  Inherently  unbelievable  because 
physically  Impossible,  or  for  some  other  cause." 

[2]  With  the  law  of  this  state  as  above  set 
forth,  let  us  view  the  evidence  in  regard  to 
defendant's  alleged  negligence.  As  defmd- 
ant's  truck  approached  the  railway  crossing, 
it  at  no  time  wait  beyond  a  speed  of  12^ 
ml  lee  per  hour.  This  was  a  physical  fact  as- 
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tabllfibed  In  ttie  evidence,  against  whldi  the 
testimony  of  wltneeaes  Is  Qnavallabla  The 
truck  tberefore  was  not  going  to  exceed  12 
miles  an  hour  when  plaintiff  first  saw  it, 
as  he  lacked  up  his  barrow  at  the  heap  of 
crushed  8t(me.  and  It  did  not  exceed  that 
limit  when  the  plaintiff  arrived  Just  east  of 
tb%  east^ly  railroad  track.  The  driver  tes- 
tified that  he  did  not  see  the  plaintiff  until 
he  was  within  00  or  60  feet  from  him,  and 
that  plaintiff  was  whetiing  his  barrow  on  the 
planldng,  towards  the  south,  and  that,  in- 
stead of  blowing  a  horn  or  giving  some  other 
signal,  he  hollered  to  the  plaintiff  to  get  out 
of  his  way.  On  the  otber  hand,  plaintiff  tes- 
tified that  he  was  wheeling  towards  the 
west,  and  had  his  back  towards  the  track, 
and  that  no  signal  or  warning  of  the  ap- 
proach of  the  truck  had  been  given.  Here 
we  find  a  sharp  conflict  In  the  evidence  on 
the  two  sides  of  the  case,  and,  while  the  evi- 
dence of  the  drlvN  and  bis  companion  is  not 
improbable,  nevertheless^  in  view  of  the 
location  from  whence  the  plaintiff  came,  and 
his  destination,  and  the  surrounding  &ctB 
and  drcumstances,  w6  are  Inclined  to  be- 
lieve that  plaintiff's  version  Is  more  probable 
than  that  claimed  by  the  driver;  at  any  rate 
the  fact  was  a  proper  one  to  be  submitted  to 
and  detramined  by  the  Jury. 

Plaintiff  claimed  that  he  first  saw  the 
track  a  distance  of  about  2S0  feet  towards 
tite  easf^  and  on  the  occasl(m  when  he  looked 
the  second  time  the  truck  was  about  80  or 
more  feet  distant  from  him.  The  driver 
testified  that  when  be  first  saw  the  plaintiff 
and  his  barrow  he  was  about  50  feet  distant 
from  them,  thus  presenting  a  sTtuation  from 
which  the  Jury  could  readily  infer  that  the 
driver  was.  not  having  a  jffoper  lookout 
ahead  of  him,  for  ttao-e  is  nothing  In  the  evi- 
dence to  show  that  the  driver's  view  could  In 
any  way  have  beoi  obstructed.  Before  the 
truck  arrived  at  the  narrow  plank  crossing, 
Ample  cvP<H'tuntty  was  afforded  the  driver 
to  ascertain  the  width  of  the  passageway  and 
the  accompanying  danger  of  more  than  one 
vehicle  crossing  the  same  at  the  same  time. 
According  to  the  driver's  own  testimony,  the 
tnuk  was  so  constructed,  and  was  under 
such  ctmtrol,  that  It  could  have  been  stopped 
at  any  time  within  a  distance  of  2  feet 
ThCTe  being  ample  credible  evidence  U>  sus- 
tain the  pialntilFB  version  that  he  was 
travtiing  west  on  the  narrow  planking  at  the 
time  he  was  struck  with  the  front  left  frad- 
er  of  the  truck.  In  view  of  all  the  facts  and 
circumstances  in  the  case  as  detailed,  the 
fact  was  prop^ly  before  the  Jury  as  to 
whethv  plaintiff's  version  in  that  regard 
was  correct  or  not.  The  Jury  evidaitly  de> 
termined  that  It  wai  correct 

Plaintiff  testified  that  he  was  struck  by  the 
left  frcmt  fender,  on  or  about  the  elbow  of 
his  right  arm,  while  he  was  wheeling  bis 
barrow.  This  claim  of  the  plaintiff  is  not 
«&ly  crediUe,  but  highly  probable,  for  it  ap- 


pears ftom  the  eviSttice  that  tiie  front  fender 
would  be  at  or  about  the  levd  of  the  loca- 
tion of  plaintiff's  right  elbow,  while  he  was 
wheeling  the  barrow.  And  his  testimony  Is 
also  credible  and  highly  probable  that  the 
force  thus  applied  turned  him  abont  so  Qiat 
when  the  rear  left  whe^  of  th6  trade  ar- 
rived ot^Hwlte  him  his  position  had  been  so 
changed  that  such  reeir  wheel  came  in  con- 
tact wltii  the  lower  part  of  his  right  foot, 
causing  the  Injuries  complained  of,  and  pre- 
dpltating  him  to  the  road.  While  the 
driver  and  his  companltm  both  testified  pod- 
tlvely  tbat  as  the  rear  left  whed  ut  the 
truck  passed  the  plaintiff  they  both  looked 
backward,  and  that  no  portion  of  the  truck 
touched  tile  plaintiff,  neverttieless,  in  view 
of  the  injury  which  resulted.  It  appears  ood' 
elusive  to  our  minds  that  such  Injury  was 
Inflicted  by  the  rear  left  wfaed  of  the  trodc 
coming  In  contact  with  plalntUTs  lower  rUdit 
limb.  If  evidence  were  needed  to  corr(rt>orate 
the  infllctitmof  the  Injury  In  that  manna:,  the 
testimcmy  of  the  driver  and  hte  companlm 
amply  famishes  the  same,  for  both  testified 
that  when  the  rear  left  wheel  came  to  a 
point  opposite  to  where  plaintiff  was  stand- 
ing they  saw  him  falling  over  like  a  statue. 
This  can  readily  be  explained  by  the  fact 
that  the  wheel  earner  in  contact  with  the  low- 
er portion  of  ^tntiff's  right  loww  limb, 
which  prevmted  him  from  falling  in  the  or- 
dinary manner,  and  which  ^>lalna  the  stat- 
ue-like telling,  as  ctmtaided  tax  Ou 
driver  and  bis  companlmi. 

We  thns  have  the  situation  'resented  of  a 
three-ton  truck  laden  down  by  a  too.  or  more 
of  wd^t  undOT  foil  and  absolute  control  of 
the  driver  ai^woadilng  the  plaintiff  from  tiie 
rear,  while  ITe  was  laboring  nndev  the  burden 
resting  on  him  while  wheeling  tite  heavy 
barrow  of  crushed  stone^  in  an  attonpt  to 
dear  the  narrow  passageway  In  time  so  as  to 
avoid  a  collision  wltik  the  tmc^  Can  we 
say,  under  tiiese  drcnmstances,  that  the  situ- 
ation presoited  did  not  constitute  a  propw 
question  for  the  Jury  on  the  subject  of  the 
negligence  of  the  driver  of  the  truck? 

The  degree  of  care  which  it  is  necessary 
a  driver  <tf  an  auto  vehicle  under  sudi 
circumstances  to  ersnAse  is  fixed  to  a  large 
ext«it  by  the  neces^ty  of  conserving  human 
life  and  limb.  It  was  fully  witiiln  the  pow- 
er of  the  driver  to  size  up  the  dtuation, 
eittet  b^ore  be  entered  up(m  the  passageway 
or  before  he  attemt>ted  to  orass  the  westerly 
railway  tracks,  by  so  regulating  the  opera- 
tion of  his  car  or  by  stopping  it  as  to  pre- 
v&it  the  Injury.  Such  a  slight  degree  of 
thoughtfulnen  and  patience  would  have 
avoided  not  only  a  net  amount  of  human 
suffering,  but  would  have  saved  whole  an 
essential  member  of  a  humble  but  productive 
member  ot  sode^. 

2.  Was  the  plaintiff  guilty  of  ccmtributory 
n^llgence  as  a  matter  of  law? 

[4]  At  the  time  of  the  injury,  the  plaintiff 
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was  engaged  u  a  laborer  In  poformlng  con- 
Btructlon  work  In  the  relaying  of  a  pavement 
between  the  street  car  tracks  and  the  rail- 
way tracks.  He  occupied  a  different  position 
with  respect  to  the  degree  ot  care  required 
by  him  than  an  ordinary  traveler  upon  the 
hlE^way.  In  Dlnan  v.  Ol  ft  Bi.  B.  By.  Co., 
164  Wis.  295.  166  N.  W.  QU,  It  was  held : 

■  "A  msn  who  is  engaged  In  work  upon  the 
highway  cannot,  if  he  performs  hia  duty,  spend 
a  lai^e  part  of  hU  time  in  looking  for  the  ap- 
proach of  street  cars  or  other  TehicleH.  In  a 
bnsT  street  be  would  accomplish  little  If  he 
d  ao.  Of  course  he  cannot  let  bis  thoughts 
go  woolgathering  and  expect  all  uaen  of  the 
highway  to  gire  place  to  him;  he  must  exercise 
some  vl^ance;  he  most  keep  that  lookout  for 
Tehides  and  cars  which  an  ordinal^  careful 
man  similarly  situated  would  keep;  a  man  who 
is  compelled  to  be  in  the  street  and  to  be  giving 
attention  to  bis  work.  Such  care  must  mani- 
festly be  a  lesser  degree  than  the  care  reared 
of  a  person  who  is  on  the  hifhway  for  the 
purpose  of  travel  alone  and  may  come  and  go 
at  win.  This  court  has  affirmed  the  principle 
in  Tartenwald  v.  Wis,  Lakes  I.  &  0.  Co.,  121 
VriB.  6S^  98  N.  W.  948.  and  other  eoorts  have 
adopted  the  same  rule.  Graves  Portland  R., 
I*  &  P.  Co.,  66  Or.  232,  134  Pac.  1;  Lewis  v. 
Binghamton  R.  Co.,  36  App.  Div.  12.  64  N.  Y. 
Snpp.  4t^  See  2  Thomp.  Comm.  on  Neg.,  | 
1468." 

So  that  when  plaintiff  aiMved  at  the  east 
railway  track  and  saw  the  def^ant'a  truck 
a  distance  of  80  or  more  f6et  distant,  be  had 
not  only  a  dnty  to  perform  towards  his  em- 
ployer, but  a  duty  to  exercise  a  degree  of 
Ti^lance  with  respect  to  the  oncoming  truck. 
He  made  bla  observatitnui,  and  be  saw  befora 
him  a  narrow  passageway  about  10  or  more 
feet  In  width,  wbldi  both  he  and  the  tnuA 
were  obliged -to  pass.  He  evidently  calculat- 
ed that  he  would  be  able  to  disdiarge  both 
obligations  Safely,  and  thus  be  enabled  to 
dear  the  passageway  In  time  to  avoid  a  col- 
lision. The  degree  of  care  required  in  the 
Instant  case  of  the  plalntlfl  Is  tbe  degree 
which  an  wdlnarlly  carefol  laborer,  similarly 
occupied  and  situated,  would  exercise  under 
the  same  or  similar  circumstances.  It  Is 
■ometlmea  dllBcult  for  a  man  of  much  higher 
intelligence  to  act  correctly  under  ^ilar 
drcumstances.  The  plaintiff  had  a  right  to 
be  upon  the  highway  and  the  passageway; 
nay,  be  was  necessarily  there  In  the  perform- 
ance and  dlsdiarge  of  his  duty.  The  driver 
of  the  truck  could  readily  observe  this.  If 
In  discharging  his  duty  and  exercising  bis 
Judgm^^  he  Cell  ellghtly  short  In  the  estima- 
tion which  he  made  with  respect  to  clearing 
this  passageway  In  time,  It  cannot  be  said  as 
«  matter  of  law  that  he  was  guilty  ot  the 
186N.W.-39 


exercise  of  a  want,  of  ordinary  care^  imder 
the  circumstances. 

The  learned  counsel  for  the  defradant, 
both  in  the  oral  argument  and  In  his  brle^ 
accepting  the  version  of  the  defendant's  wit- 
ness that  when  the  plaintiff  arrived  at  the 
west  railway  track  going  aonUi  over  the 
passageway  he  set  down  his  barrow,  stand- 
ing between  tlie  handles,  and  was  looking 
east,  and  that  the  truck  had  safely  passed 
blm  with  the  front  wheels,  evolved  the  the- 
ory (and  a  theory  it  was,  pure  and  simple) 
that  the  plaintiff  c<Hicluded  that  the  truck 
had  passed  and  proceeded  to  lift  the  barrow, 
and  in  endeavoring  to  proceed  toward  the 
eottth  extended  hie  right  foot  backward  at 
the  time  when  the  left  rear  wheel  of  the 
truck  was  about  to  pass,  and  thereby  came 
in  contact  with  erodti  wheel,  as  the  result 
whereof  the  Injury  was  produced.  Counsel 
also  contended  that  that  was  the  only  plausi- 
ble theory  which  explained  the  accident  In 
reply,  it  may  be  said  that  here  is  no  evidence 
whatsoever  to  substantiate  such  theory.  It 
Is  mere  speculation  and  conjecture.  On  the 
other  band,  there  is  credible  evidence  to  sup- 
port plaintiff's  version,  and  surely  the  Jury 
was  Justified,  under  the  circumstances,  in  ao> 
oepttng  the  same^  rather  than  resorting  to  a 
theory  which  bad  no  foundation  In  fact. 

Of  course,  it  cannot  be  logically  claimed 
that  the  wheel  passed  over  the  foot,  for  if 
such  had  been  the  case  tbe  foot  would  bare 
been  crashed  and  an  injury  produced  entirely 
different  from  that  shown  in  the  instant 
case.  The  Jury  was  Justified  in  either  be* 
lievlng  and  finding  that  the  Injury  was  oc- 
casioned by  the  rim  of  the  rear  left  wheel 
of  the  truck  In  coming  In  contact  with  plain- 
tiff's  lower  right  limb  before  he  fdl,  or 
while  he  was  lying  prone  on  the  ground,  as 
testified  to  by  defendant's  witnesses;  with  his 
bead  lying  towards  the  west  and  bis  feet 
towards  the  east 

[I]  We  therefwe  condnde  that  tliere  was 
anuAe  credible  evldenoe  to  be  submitted  to 
the  Jury  upon  plaintUTs  theory  of  the  happen- 
ing of  the  Injury,  and  tbat,  the  jury  havlnff 
Buatalned  plalnttff'a  omtention,  the  Judgment 
of  iS»  lower  court  cannot  be  disturbed. 
Smith  Reed.  141  Wis.  486,  124  N.  W.  489; 
Collier  T.  Salem,  146  Wi&  108, 130  N.  W.  877 ; 
Barlow  T.  roster,  149  Wis.  621,  136  N.  W. 
822 ;  BehUng  t.  Wis.  B.  ft  I.  Oa.  168  Wis. 
684,  149  N.  W.  484. 

Judgment  aflSrmed. 


BOSSINBBIBRT  and  OWBN,  JJ., 

tag.   

SIBBBOKBB,  0.      took  no  part 
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HEINTZ  V.  8CHENCK.* 
(SapnnM  Coort  of  ^^sconsiD.   Feb.  7,  1922.) 

1.  TritI  «s»(33{«)— Error  !■  MgRsaf*  nmukt 
heli  wn4  by  ooiirf  e  direotlon  t*  disrefar^. 

In  an  action  for  injariea  from  a  colliston 
between  two  automobflea,  a  remark  bj  platn- 
titTi  connael  that  defendant's  cotmael  bad  falae- 
ly  stated  he  did  not  represent  on  insnrance 
company  was  not  prejudicial,  where  the  talk 
abont  the  insorance  company  originated  with 
defendant's  connael,  and  it  was  not  clear  wheth- 
er he  was  trying  to  tell  the  Jnry  that  plaintiff 
had  indemnity  inaoranee  or  pUdntlfPa  eooBsel 
wM  trying  to  bring  «at  the  fa«t  tiiat  defend- 
ant's connael  represented  an  insurance  com- 
pany, and  the  error,  If  any,  was  cured  hr  the 
coort's  prompt  directioD  that  the  Jury  disre- 
gard the  remark. 

2.  Jury  «=»l3i(l8)~Vtalr«nMa*a  sMwar  to 
[Rdeflnlte  qnstloa  halri  Mt  ta  aksw  dlMiall- 

floatloi. 

That  a  venireman,  on  Toir  dire  ezamioation 
In  a  personal  injury  suit,  in  answer  to  a  gaes- 
tion  as  to  whether  be  wonld  start  out  with  any 
idea  that,  "no  matter  whether  there  Is  no  blame 
on  an^ody'a  part  or  not,  If  there  was  no  blame 
on  the  i^^tifPs  part,  they  ought  to  get  some 
nKmey,"  stated,  "Why,  yes;  he  is  entitled  to 
some  money,"  did  not  show  a  disgnaliflcation, 
the  question  being  indefinite  and  tmcwtaii^ 
and  it  being  doubtful  what  part  he  was  at- 
tempting to  anawer. 

S.  MaaMpal  oorporatlon  ^•706(2)— RIgirt  of 
way  atatata  oMstniad. 

Under  St  1019, 1 1686-49^  giring  the  right 
«(  way  at  street  intersections  over  Tehldea  ap- 
proaching from  the  left,  a  car  approadiing  from 
the.  south  and  reaching  the  south  line  of  a 
boiderard,  baring  driveways  on  both  sides  of 
a  center  park,  before  a  car  approaching  from 
the  west  on  the  north  driveway  of  mdi  boule- 
vard reached  the  west  Bne  of  tiie  Interseeting 
•venue,  did  not  have  the  nght  of  way  over  such 
car;  the  interaectlDn  protected  by  the  statute 
being  that  of  the  northerly  part  of  the  boule- 
vard with  the  intersecting  avenue. 

4.  Appeal  and  error  «=»I033(5)— Trial  «=»235 
(O—lastrnctloa  tfr  iHsragard  testlnoay 
kaowR  to  be  false  held  erroaoont,  bat  aot 
prejadieial,  wher*  favorable  ta  appellBat. 

In  an  action  for  injuries  from  a  collision 
between  two  automobiles  at  a  street  intersec- 
tion, an  Instruction  that  the  jury  had  been  tak- 
en out  to  view  the  scene  of  the  accident  be- 
cause  in  the  court's  opinion  such  view  waa  nec- 
•aaary  to  a  Just  dedaion,  and  thati  if  any  wit- 
neaa  testified  to  anything  they  knew  hy  the 
evidence  of  their  senses  was  false,  they  might 
diaregard  hia  testimony,  though  no  other  wit* 
ness  testified  to  the  fact  as  they  knew  it  to  be, 
was  erroneous,  but  not  prejudicial,  where,  so 
far  as  apjdicable  to  any  evidence*  it  may  have 
been  more  favorable  to  defendant  than  to  plain- 
tifl.  ' 

5.  Appeal  aid  error  170(0)  —  To  revarso 
for  MisdlrMttloa  of  Jary,  rtoord  nast  afflma- 
Uvaly  sbow  that  orror  waa  matorially  harn- 
foL 

Under  SL  1910.  |i  2S20  and  8072m,  pro- 
viding that  no  Judgment  ahall  b«  reversed  for 


misdirection  of  the  jury  unless  the  oonrt  can- 
not say  from  examination  of  the  whole  record 
that  the  error  has  affected  appellant's  substan- 
tial righta,  it  must  appear  affirmatively  of  rec- 
ord, with  reasonable  clearness,  not  only  that 
the  wror  waa  harmfnl,  bnt  that  It  was  hazmfnl 
in  a  materia  degree,  afaice  error  will  not  be 
preanmed,  nor,  ^are  it  appean,  will  it  be  pro- 
snmed  projodtdal. 

6.  AppMl  ui  omr  004(3) —Vordiet  ro- 
Intutly  tot  aaMe  ixooaalva,  oapaoialty 
whora  approved  by  trial  onrt 

The  amount  of  damages  being  peeuUtriy  a 
jury  question,  the  court  wHl  set  a^e  a  vetdlet 
as  excessive  with  reluctance,  ospedally  whero 
it  has  been  approved  by  the  trial  eoact. 

7.  Oamages  «=s>(32(l)— $8,000  hold  axoaaaiv* 
liy  $2,000  for  danagot  ta  traak  tad  lalarias 
to  afcoalder. 

A  verdict  for  $8,000  for  damages  to  a  tmcai, 
repairs  to  which  amounted  to  $X87UK>,  ai^  in- 
juries to  shoulder  Joint  of  a  painting  contrac- 
tor, years  old,  impairing  Ua  abilUar  to  work, 
held  excessive  by  $2,00a 

Appeal  from  Circuit  Court.  M|lw»akee 
County;  John  J.  Gr^ry.  Judge. 

Action  by  Fred  H^ta  against  Otto  J. 
Schenck.  Judgment  for  jdalntiff,  and  de- 
fendant appeals.    Modlfled  and  affirmed. 

Penamd  Injuiy.  From  0»  ctnnplalnt  It 
appeara  tbat  Kenwood  boulevard  and  Mary- 
land avoiue  are  pubUc  blghwaya  In  the 
city  of  Milwaukee,  Kenwood  boulevard  ez- 
tendti^  in  an  easterly  and  westerly  direc- 
tion, and  Maryland  avenue  In  a  northerly 
and  southerly  direction,  Intersecting  each 
other  at  right  ani^ea;  that  on  October  23, 
1910,  the  plalntiiP  was  driving  a  Ford  trtick 
altmg  and  upon  Kenwood  boulevard  in  a 
westerly  direction  and  across  the  intersec- 
tion of  the  boulevard  with  Maryland  avenue, 
In  a  careful  and  prudoit  manner,  and  was 
upon  the  right  side  of  the  hl^way;  that 
the  defendant  was  driving  bis  automobile  in 
a  northerly  direction  oa  Maryland  avraiue 
and  acrcHis  Kmwood  boulevard  at  a  negli- 
gent and  reckless  rate  of  speed,  in  viola- 
tion of  the  laws  of  the  state  of  Wisconsin, 
the  rules  ot  the  road,  and  the  ordinances 
of  the  city  of  Milwaukee;  that  the  plain- 
tiff's truck  was  struck  by  the  defendant's 
automobile,  due  to  the  negligence  of  the 
defendant,  and  as  a  consequence  the  plain- 
tier  sustained  serious  and  permanent  Inju- 
ries. The  plaintiff  was  a  painting  contractor 
with  an  earning  capacity  of  $300  per  month. 
A  second  cause  of  action  was  stated  as  a 
basis  for  a  claim  of  $500  damage  to  plain- 
tiffs automobile. 

By  the  answer  the  material  allegations  of 
the  complaint  were  put  In  Issue.  The  case 
was  tried  by  the  court  and  jury,  and  the 
Jury  returned  a  special  verdict  by  which 
it  found  that  the  defendant  failed  to  exer- 
cise ordinary  care  in  the  management  and 
control  of  his  automobile  at  and  immediate- 


^1  alUr  nthir  mm  tii  mmi  tnpln  ml  imiT  TTTTiniin  In  all  ITy  TtiilliM  ■!!  niiiils  siifl  Talliiii 
•MotioB  for  rebearing  denied  April  11,  im,  with  IK  easts. 
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Is  prior  to  ptalntUTi  Utfnrr,  Uiat  ludi  fall 
ure  to  czerdw  ordinary  care  waa  the  proxl 
mate  canae  ot  ^alntltfa  injury,  and  that 
tbe  plaintiff  waa  not  gvAlty  ot  contribntory 
nflcJlfiaic^  and  assesBed  tbe  plaintllTa  dam 
agea  at  llie  sum  of  $8,000. 

There  were  the  usual  motions  after  ver- 
dict Sixty  days  after  tbe  rendition  of  the 
verdict  barlnff  paaaed  without  the  court  taav- 
ing  acted  upon  the  motltm  for  a  new  trial. 
It  was  denied,  and  lu^mant  waa  thereupcnt 
entered  in  favor  of  the  plaintiff  for  f6,000 
and  costs.  The  court,  however,  at  the  re- 
quest of  tbe  plaintlfl^  expressed  0»  opinion 
tliat  be  would  have  denied  the  jnotlon  for 
a  new  trial,  but  would  have  reduced  the 
damages  to  $5,000.  From  the  Judgment  en- 
tered the  defendant  a^eaU. 

Olicksman,  Gold  &  Corrigaa  and  Robert 
WUd,  aU  of  UUwaokee.  for  appellant 

Dale  G.  Shockley,  of  Milwaukee  (Bdgar 
P.  Bttenbelm  and  L.  Sohweicbler,  both 
of  Milwaukee,  of  counsel),  tm  respondent 

BOSBNBBBRT,  J.  (after  stating  the  facts 
aa  abore).  On  behalf  of  tbe  dtfendant 
It  Is  cmitended  that  the  vodict  is  contrary 
to  all  reasonable  probaMlltleB  and  should, 
for  that  reason,  be  set  aside,  and  It  is 
fnrtber  contended  tliat  tbe  plaintiff  Aoold 
be  held  gnllty  of  contributory  negUguice  as 
a  matter  of  law.  We  have  carefully  renew- 
ed tbe  erideoce  and  are  convinced  tbat  tbere 
bi  ample,  credU>le  evldmoe  to  sustain  the 
finding  of  ttie  Jury;  boOi  as  to  tbe  negUgeiice 
of  the  defendant  and  as  to  the  want  of  con- 
tributory negligence  on  Oie  part  of  the 
plalntlfT.  We  shall  not  set  out  or  dlscnss  Oie 
evldnoe  In  detail,  aa  no  useful  purpose  will 
Iw  served  thereby. 

ri]  The  defendant  farther  contends  tbat 
a  new  trial  abould  be  granted  because  of  im- 
vraper  reoiarln  of  plaintiff's  counsd  dntlng 
the  course  vi  the  trial.  It  appears  that  dur- 
ing the  abeence  of  ttie  oiBelal  reporter  a  ooi- 
loQuy  between  counsel  took  place,  and  upon 
tbe  return  ot  the  reporter  the  following  rec- 
ord was  made: 

"By  Mr.  Gold  (attorney  for  defendant) :  Now, 
Mr.  ShoeUsy  (attorney  for  idalntieF)  asked  me 
iriiether  I  repreaented  an  Insurance  oompany, 
and  I  told  him:  Vo.' 

"By  Mr.  Shoekley:  He  made  the  atatcment 
first 

"By  the  Court:  This  is  highly  improper.  Tbt 
Jury  will  disregard  this.  It  has  no  place  In 
tbls  case. 

"By  iSx.  ShodEley:  I  submit  that  tbe  state- 
ment made  by  eonnsel  first— he  ventured  tiie 
rems^— 

"By  the  Conrt:  I  said  this  has  nothbig  to  do 
with  the  case.  Neltlter  one  of  yon  have  any 
business  talking  aboat  that  feature.  It  has 
nothiog  to  do  with  the  case. 

"By  Mr.  Gold:  So  tbat  jflur  honor  and  tbe 
jury  will  understand  tbat  I  didn't  eay  any- 
tbiDg-HKninsel  asked  me  whether  I  wanted  to 
ask  lb,  Hrtnts  any  more  questiona,  and  I  said: 


'Not  unta  I  get  tbe  statements  from  tbe  Stand- 
ard  Accident  Insurance  Company.' 

"By  Mr.  Shoekley:  He  didn't  say  that.  He 
said  be  wanted  stbtements  from  the  Insur- 
ance company,  and  I  said,  'la  tbat  your  insur- 
ance company?'  and  be  said  he  didn't  represent 
any  Inaorsnce  company.  It  Is  false. 

"1^  Bir.  Gold:  I  object  to  that 

"By  the  Conrt:  Tht  objection  will  b«  sus- 
tained, nils  is  not  an  ismie  in  tlils  ease,  and 
comsel  cannot  auks  it  an  iasne.  TUs  has 
nothing  to  do  with  tbls  ease,  and  the  jury  will 
disregard  It" 

This  assignment  is  based  upon  Cbybowsld 
V.  Bucyrus  Co.,  127  Wis.  832,  106  N.  W. 
833,  7  Ia  B.  A.  (N.  S.)  S67.  We  do  not  tblnk 
this  case  comes  witldn  ttie  inrlndple  of  tbat 
case.  Tbe  talk  about  an  Insurance  company 
seems  to  have  originated  witb  counsel  for 
defendant,  and  we  are  unable  to  determine 
from  the  record  whether  counsel  for  de- 
fendant was  trying  to  tell  the  jury  that  tbe 
plaintiff  bad  Indemnity  Insurance  or  whetli- 
er  plaintiff's  counsel  was  trying  to  brln? 
out  the  fact  tbat  Mr.  <3old  represented  an 
Insurance  company.  Neitha  coimsel  for 
plaintiff  nor  defendant  were  justified  In 
the  course  which  tbey  pursued.  We  are  un- 
able to  discovw  any  prejudicial  error,  uid 
such  error  as  there  was,  If  any,  was  cured 
by  the  prompt  and  vigorous  direction  of  tbe. 
court  to  the  Jury  tliat  It  should  be  disre- 
garded. 

t2]  It  appears  that  several  days  after  the 
verdict  in  this  case  was  returned  Richard 
Genz,  who  was  foreman  of  the  Jury,  was 
examined  by  Mr.  Gold,  counsel  for  tbe  de- 
fendant in  this  case,  on  his  voir  dire  In  an- 
otber  case.  Upon  this  examination  Mr. 
Genz  waa  asked  the  following  question: 

**Q.  Well,  would  yon  start  out  tbe  case  with 
any  Idea  that  no  matter  whether  there  Is  no 
blame  on  anybody's  part  or  not  If  there  was 
no  blame  on  tiie  plabitUra  part  they  on^t  to 
get  some  money  r* 

He  replied; 

"A.  If  there  waa  no  Uame  on  the  pialDtlfa 
partf 
"Mr.  Gold;  Q.  Tea. 

"Mr.  Gens:  A.  Why,  yea;  he  la  entitled  to 

some  money." 

Waiving  tbe  question  whether  or  not  a  dla- 
quaUflcation  subsequwitly  appearing  might 
be  urged  as  a  ground  for  a  new  trial  In 
a  prior  actlm,  we  are  of  the  oi^on  that 
the  question  and  answer  do  not  show  a  die- 
qualification  in  any  .case.  TSib  Juryman 
might  well  have  declined  to  answer  the 
question  because  of  Its  Indeflnltmess  and 
uncertainty,  but  a  jnryman  called  In  the 
rather  embarrasslttg  and  unusual  drcnm- 
stances  of  being  examined  In  open  court  would 
hardly  take  it  Qp<ni  bimsdf  to  criticise  qnes- 
llous  pn^MMinded  to  him,  and  no  doubt  he 
made  tbe. best  answer  of  wbl<^  be  was  ca- 
p^e.  A  great  deal  ot  apecnlatlon  might 
be  indulged  in  as  to  what  waa  In  fact  in 
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the  Juror's  mind.  If  the  Juror  was  attempt- 
ing to  answer  tbe  latter  part  of  the  ques- 
tion, his  reply  would  s^m  to  indicate  a 
clear  underatandlng  of  the  effect  of  the 
plaintiff's  negligence  upon  his  right  to  re- 
cover, but  that  Is  not  a  disqualification. 

13]  Kenwood  boulevard  Is  72  feet  wide  be- 
tween curbs  and  has  a  center  park  25  feet 
In  width.  Bach  driveway  Is  therefore  2S% 
feet  Where  Maryland  avwue  Intersects 
Kenwood  boulevard  there  la  a  width  of  80 
feet  between  the  ends  of  the  park  spaces  in 
Kenwood  boulevard.  Having  in  mind  sec- 
tion 1636-49,  Wis.  Stats.,  the  court  instruct- 
ed the  jury  as  follows: 

**At  the  intvrseetioii  «l  any  pnUle  street  or 
bifhway  with  any  other  street  or.bishway  of 
this  state,  the  operator  or  driver  of  any  vehi- 
cle shall  have  the  right  of  way  over  the  opera- 
tor or  driver  of  aQ7  other  vehicle  approaching 
him  on  such  cross  street  or  hi|diway  from  the 
left" 

The  Jury  were  further  instructed: 

"The  rights  of  travelers  npon  public  streets, 
whether  in  aatomobHes  or  other  veiiides  or 
4M1  foot,  are  mataal  wofl  co*Mdinate  and  it  is 
the  doty  of  each,  In  nsfaif  the  streets,  to  ez- 
•rdse  ordinary  care  so  as  not  to  causa  injory 
to  another  having  an  egual  ri^t" 

The  giving  of  this  instruction  is  assigned 
as  error,  for  the  reason  that  It  Is  contended 
that  ttie  defmdant  reached  the  south  line 
of  Kenwood  boulevard  before  the  plaintiff 
reached  the  west  line  of  Maryland  avenue. 
Maryland  avenue  is  35  feet  in  width  between 
curbs.  The  width  of  Maryland  avenue  is  not 
to  be  confused  with  the  ends  of  the  parking 
places  on  Kenwood  boulevard,  which  is,  as 
has  been  stated,  80  feet.  As  we  understand 
the  defendant's  contention,  it  Is  that  a  car 
ai^roaching  from  the  south  on  Maryland 
avenue  and  reaching  tbe  soath  line  of  Ken- 
wood boulevard  first  would  have  the  right 
of  way  over  a  car  moving  west  on  Kenwood 
boiflevard  on  the  north  driveway  by  rea- 
son of  tiiat  fact.  We  do  not  think  tbe  stat- 
ute should  be  so  construed.  Tbe  thing 
that  is  protected  by  tlie  statute  Is  the  inter- 
section. Tbe  line  of  travel  moving  westerly 
is  pn  the  north  side  of  Kenwood  boulevard, 
and  the  intersection  that  Is  protected  is  the 
intersection  of  the  northerly  part  of  Ken- 
wood boulevard  with  Maryland  avenue..  In 
ai^lylag  Qie  statute  Kenwood  boulevard  is  in 
practical  effect  two  streets  separated  by  a 
park. 

[4]  Other  errors  are  assigned  with  refer- 
ence to  the  charge.  Sentences  are  taken  from 
their  context  and  arguments  baaed  thereon 
which  are  not  warranted  when  the  charge 
la  considered  as  a  whole. 

The  court  Instructed  the  Jnrr  as  follows: 

*Vaw,  gentlemen,  yon  have  been  taken  out 
to  view  the  scene  of  this  acddent,  and  yoa 
tiave  also  been  out  to  see  tte  aatomobile  ttiat 
was  driven  by  the  plalntUT  at  the  time  of  the 
seidden^  and  the  antomoblle  that  vaa  driveB 


by  the  defendant,  for  the  reasm  Oat  In  tho 
opinion  of  the  court  sttch  view  was  necessary 

to  a  Just  decision. 

'Ton  are  iDstracted  that  the  view  of  tb« 
premises  and  the  view  of  the  automobiles,  as 
made  by  yoa,  was  for  the  purpose  of  assisting 
you  in  weighing  and  applying  the  evidence  in 
the  case,  and  that,  notwitjistaiK^K  such  view, 
yoa  must,  in  deciding  this  case,  be  governed 
by  an  of  the  credible  evidence  in  the  ^ase. 

"If  any  witness  produced  upon  the  trial  has 
testified  to  anything  which  yoa  know  by  the  evi- 
dence of  your  seoaeB  on  tihe  view  to  be  false, 
yon  are  not  bound  to  believe  the  witness  as  to 
sach  fact,  and  yon  may  disregard  his  testimony 
as  to  said  fact,  although  no  other  witness  has 
testified  on  the  stand  to  the  &ct  as  yoa  know 
It  to  be." 

The  defendant  criticizes  the  language  used 
in  the  last  paragraph  and  the  statement  in 
tbe  first  paragraph  to  the  effect  that  the 
view  was  had  "for  the  reason  that  in  the 
0(rinlon  of  the  court  such  view  was  neces- 
sary to  a  Just  dedalon."  Tbe  giving  of  thla 
Instruction  was  error  under  the  ruling  In 
Hasweii  v.  Renter,  171  Wis.  228,  177  N.  W. 
8,  and  cases  cited.  NothLng  appears  of  rec- 
ord to  whi(^  the  Instruction  was  aiH>Ucable 
unless  it  be  the  dispute  as  to  the  height 
of  tbe  bank  on  the  south  tide  of  Kenwood 
boulevard,  which,  It  was  contended,  obstruct- 
ed the  view  of  certain  witnesses  who  claim 
to  have  aeea  the  accldeait.  If  there  are  oth- 
er circumstances  to  whic^  the  instruction 
might  apply,  they  have  not  been  called  to 
our  attmtion  either  In  the  brief  or  npon 
oral  argumoit.  So  far  as  applicable  to  tbe 
dispute  as  to  the  height  of  the  embankment 
and  tbe  ol}structlon  of  the  view  of  the  wit- 
nesses who  testified  for  the  plaintiff,  the 
instrucdon  may  have  been  more  favorable 
to  the  defendant  than  to  the  plaintiff. 

[S]  Under  section  2829,  Wis.  Stata.,  as  sup- 
plemoited  by  section  a072m,  no  Judgment 
shall  be  reversed  for  misdirection  of  the 
Jury  unless  we  are  unable  to  say  from  an 
Etxamination  of  the  whole  record  that  the 
error  complained  of  has  affected  the  substan- 
tial rights  of  the  party  appealing.  Error 
will  not  be  presumed,  nor  where  error  ap- 
pears will  it  be  presumed  to  be  prejodldal. 
It  must  appear  affirmatively  of  record  with 
reasonable  clearness  not  only  that  the  er- 
ror was  taarmful,  but  that  It  was  harmful  in 
a  material  degree.  Ko^p  v.  National  Enam- 
eling &  Stamping  Co.,  161  Wis.  302,  13» 
N.  W,  179.  We  find  nothing  in  this  record 
upon  which  a  conclusion  that  the  subatan- 
Ual  rights  of  the  defendant  have  been  mate- 
rially adversely  affected  can.  be  based. 

[8,  7]  The  plaintiff  was  a  painting  con- 
tractor 62  years  of  age,  and  had  an  e:Qiect- 
ancy,  therefore,  of  something  over  12  years. 
The.hosi^tal  and  physician's  bill  amounted 
to  tl44.20.  The  repairs  to  the  Ford  truck 
amounted  to  $187.50.  In  the  adjustment  of 
Insurance  total  disability  was  doimed  for 
2  months  and  12  days,  and  partial  dissWllty 
for  liiunitband24dayi.  ItvasttMostUnats 
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of  idiysiclAnB  that  the  plaintiff  euBtalned  a 
10  per  cent  Impalnnent  of  the  use  of  his 
Bhoulder  Joint  He  has  lost  some  weight, 
and  the  nature  of  hia  Injifl^eB  no  doubt  Ilmft 
bis  ability  to  handle  Ua  toole  and  to  work 
with  hla  hands  above  bla  head.  He  sustain- 
ed a  fracture  of  the  collar  bone,  which  re- 
BUlt«d  In  some  shortening  and  affected  the 
usefulness  of  the  shoulder  joint.  The  Jury 
assessed  the  plalntUTs  damages  at  $8,000, 
and  the  verdict  Is  attadied  here  as  being  ex- 
cessive. The  amount  damages  Is  pecul- 
iarly a  Jury  (jueatlon,  and  the  courts  set 
aside  verdicts  as  excessive  with  reluctance, 
espedally  where  they  have  been  approved 
by  the  trial  court  The  court  Is  In  this  case, 
however,  of  the  (pinion  that  the  verdict  Is 
excessive  and  should  not  have  been  for  a 
greater  sum  than  ¥6,000,  and  ttte  judgment 
should  be  so  modified. 

The  Judgment  a;q)ealed  from  is  modified 
as  stated  In  tfao  opinion,  and  as  so  modified 
is  afllnued;  ajv^Umt  to  reoover  Ui  costs 
in  this  court 

BIESECKEB*  O.  J.,  took  no  part. 


HER8CHMAN  v.  CHICAGO.  M.  4  ST.  P.  RY. 
CO. 

(Supreme  Court  of  Wisconsin.    Feb.  7,  1922.) 

1.  Carriers  <^370— Railroad  employi,  dsalsd 
passage  on  train  ia  violatton  of  pass,  liad  no 
right  to  become  blind  passenger. 

A  railroad  employ^,  denied  passage  on  train 
on  which  he  was  entitled  to  ride  on  a  pass  giv- 
en him,  had  no  right  to  become  a  blind  [lassen- 
ger,  but  should  have  obeyed  orders  of  trainmen 
and  sought  redress  otherwise,  if  any  he  bad. 

2.  Carriers  'g=381(4)  —  Testimony  that  oca- 
ductor  pushed  deoeased  off  fast-mevlng  train 
held  Incredible  In  view  of  dronmstances. 

In  action  ogninst  railroad  for  death  of  em- 
ploy 4  run  over  by  train  after  having  Jamped  on 
rear  steps  of  vesttbaled  sleeper  under  trapdow 
of  vestibnlst  when  refused  passage  on  the  train 
on  a  pass  which  had  been  given  him  by  railroad, 
testimony  that  conductor  had  pushed  deceased 
off  rapidly  moving  train  held  incredible,  and 
contrary  to  reasonable  probabilities  and  to  the 
physical  facts,  in  view  of  other  circumstances 
in  evidence. 

Appeal  from  Circuit  Court,  HUwau^ 
County ;  Waltw  Schinz,  Judge. 

Action  by  A.  J.  Hersctamon,  as  adminis- 
trator of  the  estate  of  Vasile  Surdican,  de- 
ceased, against  the  Chicago,  Milwaukee  & 
St  Paul  Bailway  Company.  Judgmoit  for 
I^alntil^  and  defendant  appeals.  Bevwsed. 

Acticn  for  personal  injnry.  Tbis  la  an  ap< 
peal  fmn  the  Judgment  of  tbe  drenlt  court 
for  Milwaukee  county,  Hon.  Waltw-  Sdiinz, 
Judge,  in  an  action  br<m^t  by  tbe  plaintiff 


against  the  defendant  to  recover  damages  for 
the  4eath  of  Vaslle  Surdican,  on  the  4tli  day 
of  April,  191S,  a  short  distance  sontb  of  Ota- 
lias  station,  in  Racine  county. 

The  deceased,  an  emjdoyd  of  tbe  defendant, 
together  with  Mie  Russo,  1^  Milwaukee  on 
the  Sd  of  April,  1915,  to  attoid  Easter  serv- 
ices In  a  church  of  their  denranination  at 
Indiana  Harbor,  and  on  the  evening  of  the 
4th,  upon  arriving  at  the  Union  Passenger 
Station  at  Chicago,  on  th^r  return  trip  to. 
ward  Milwaukee,  boarded  the  Pioneer  Lim- 
ited train  at  the  defendant  oranpany,  which 
train  was  known  as  Mo.  1,  leavli^  said  sta- 
tion at  6:45  p.  m.  At  the  time  Surdican  had 
an  employe's  pass,  whldi  qmdfled  that  It  was 
not  good  on  certain  lines,  trains,  or  on  parlor 
cars,  bat  trsln  No.  1  was  not  excited.  It 
was  daimed  by  the  conductor  oC  train  No.  1, 
that  shortly  before  the  happening  of  the  ac- 
dd^t  an  official  bulletin  was  posted  by  tbe 
company  prohibiting  the  carrying  of  passen- 
gers on  train  No.  1,  rld^  on  emj^oyfi's 
passes. 

Shortly  after  tbe  train  left  the  station  at 
Chicago,  Conductor  Hare,  while  collecting 
fares,  notified  Surdican  that  his  pass  was  not 
good  on  that  train,  and  that  be  would  be 
obliged  to  leava  the  train  at  tbe  next  stop. 
Up  to  this  point  there  Is  UtUe  dispute  In  the 
testimony  of  the  -witnesses.  Defendant 
claims  that  tbe  first  stop  of  the  train  was  at 
Western  avenue»  an  important  Junction  of 
railroads,  and  that  upon  arriving  at  such 
station  tbe  brakemaa,  pursuant  to  a  request 
of  the  conductor,  ordered  Surdican  and  Bus- 
so  to  leave  the  train,  and  that  both.  In  obedi- 
ence to  such  order,  did  Leave,  and  that  the 
train  thereupoa  proceeded  on  its  course 
northward  toward  Milwaukee. 

Tbe  oonductor  testified  that  tbe  first  sti^  of 
the  train  was  at  Western  avenue,  whldi  tes- 
timony was  also  corroborated  by  the  fireman. 
Wallace^  two  pwteis,  namely.  Hunter  and 
Lock^  tbe  tffakeman.  Streets,  and  tbe  en- 
gineer, Klnmb.  Brakeman  Streeter  testlfled 
that  both  Surdlcatt  and  Bnsso  alighted  at 
the  depot  platftaxa  at  Weston  avenue.  On 
the  other  band,  Bnsso  testified  that  the  train 
did  not  Bt«q>  at  Weston  avenae,  but  that  It 
stopped  after  the  train  had  left  the  CHlcago 
station  about  IS  minutes,  at  a  point  whicb  be 
described  as  looking  like  a  wUdemess. 

The  brakeman,  Stireeter,  testi^d  that, 
after  the  train  left  Westan  avmue  and  bad 
anrlved  at  a  station  called  Healey,  be  ob^ 
served  Surdican  standing  on  the  handrails 
or  stirrups  of  two  sleepers  attached  to  each 
other,  which  handrails  or  stirrups  were  lo- 
cated a  short  distance  b^w  tbe  platfonns  at 
tbe  two  cars.  Observing  that  Surdican  was 
In  a  dai^erons  portion,  Streeter  daims  he 
cautioned  him  not  to  get  off,  and  motioned 
to  blm  to  ronaln  where  he  was,  and  that 
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tlierfiupaii  be  pulled  tbe  whistle  dgiuil  for  the 
aiglneer  to  atop,  and  that  tbe  train  stopped 
at  Mayfalr,  a  dosed  atatl(»i,  and  that  be  then 
directed  Surdlcan  to  board  the  train,  and 
that  he  left  him  on  tbe  rear  seat  of  tbe  coach. 
None  of  tbe  defendant's  witnesses  testlfled 
that  they  saw  Rnsso  again  after  leaving  tbe 
train  at  Western  avenue  station.  In  addi- 
tion to  Brakeman  Streeter,  the  conductor, 
the  engineer,  the  fireman,  and  the  two  por- 
testlfled  that  tbe  second  stop  of  the  train 
was  at  Mayfalr.  Sndi  testimony  of  the  em- 
ployte  of  the  company  Is  opposed  that  of 
Busao  alone,  who  testified  that  the  only  time 
be  or  Snrdlcan  were  removed  from  the  train 
was  when  the  train  stopped  in  some  lonely, 
unsettled  portlw  In  the  country  along  the 
right  of  way.  Streeter  further  testified  that 
wfa^  the  train  arrived  at  Corliss  he  again 
ordered  Surdican  off  of  the  train,  and  that 
Snrdlcan  complied  with  such  order  and  left 
tbe  train ;  that  at  Corliss  he  passed  along  the 
east  side  of  the  train,  for  the  purpose  of  as- 
certalning  whether  or  not  there  were  any  hot 
boxes,  and  that  in  doing  so  he  would  have 
dlscorered  any  one  riding  on  the  east  side  of 
tbe  train,  standing  on  the  stirrups  between 
the  two  cars,  next  to  the  vestibule  diaphragm, 
and  that  he  did  not  see  Russo  standing  next 
to  tbe  vestibule  diaphragm  between  the  two 
stealers,  hi  accordance  wiUi  £0090*8  conten- 
tion as  hereafter  detailed. 

Bnsso  testlfled  Qiat.  after  he  and  Snrdlcan 
bad  been  put  off,  tn  an  uninhabited  and  dark 
,  spot  aloof  ttie  right  of  way,  Snrdlcan,  wb^ 
'  Ibe  tnln  started,  crawled  onto  the  rear  steps 
of  a  vestlbnled  sleeper,  ondm  tbe  trapdoor 
in  tbe  'TOStlbute,  and  remained  in  that  por- 
tion until  tho'  time  of  tbe  happening  of  the 
Injury  whlcli  renilted  in  his  deaOi.  He  also 
claimed  that,  while  Snrdlcan  occupied  this 
poititlon  on  the  steps,  be  took  a  position  npon 
tbe  stirrups  or  handrails  next  to  tbe  vestl- 
bole  diaphragm,  resting  dne  foot  upon  the 
Btirrup  attached  to  the  platform  of  tbe  car 
on  which  Surdican  was  riding,  and  the  other 
foot  upon  the  stirrup  attached  to  the  plat- 
form of  the  next  car  to  the  rearj  and  that 
the  two  sUrrups  were  between  SO  and  24 
inches  apart 

After  the  train  had  left  Corliss,  the  conduc- 
tor claimed  that.  In  passlug  from  one  car  to 
another,  be  saw  a  hat  appearing  above  the 
window  In  the  vestibule  door,  and  that  he 
thereupon  proceeded  to  open  up  tbe  trapdoor, 
but  that  he  saw  no  Mie,  but  heard  a  sound  as 
though  soma  object  had  fallen  onto  the 
gravel  next  to  the  train ;  that  he  then  closed 
the  trap,  and  npon  arriving  at  Milwaukee 
telegraphed  to  tbe  section  foreman  to  patrol 
the  track,  and  that  Snrdlcan  was  found, 
with  his  tktii  cruabed,  and  dead,  lying  along- 
atde  of  the  track. 

Busso  testlfled  that,  after  tbe  train  had 
passed  Oorllas  a  short  distance,  tbe  ctmduo- 
tor,  la  passing  trva  car  to  car,  saw  him 


through  the  nrttbule  wfaidow,  and  Oat  he 
tbwenpim  opened  tbe  trapdoor  over  the  ste^ 
on  which  Surdlean  was  riding ;  that  Surdican 
Immediately  rose  to  Ida  feet,  on  flw  second 
atep  from  the  bottom;  that  tbe  conductor 
bnmediately  grabbed  bold  of  Snrdican's  chest 
and  struck  him  a  number  of  vlolmt  blows 
with  hia  ticket  puncher,  In  the  face  and  upcm 
the  head;  and  that,  in  the  meantime,  he 
(Busso)  passed  from  the  posltl<«i  which  he 
was  then  occupying,  and,  while  the  train  was 
going  at  the  rate  of  between  40  and  00  miles 
an  hour,  stepped  onto  the  lowest  step  leading 
to  the  platform,  and  that  the  conductor  Im- 
mediately gave  him  a  violent  push,  as  tbe 
result  whereof  he  was  thrown  from  the  train. 

As  to  the  liability  of  the  defraidant,  the 
case  was  submitted  to  the  jury  upon  one 
question  of  the  special  verdict.  In  which  the 
jury  found  that  the  conductor,  while  the 
train  was  In  motion,  north  of  Corliss,  used 
such  direct  perscmal  rl<dencG  upon  the  body  of 
Surdican  as  to  cause  the  lattsr  to  fall  from 
the  train. 

At  the  close  of  tbe  testimony,  defendant's 
counsel  made  a  motion  for  a  direction  of  a 
verdict  in  defendant's  favor,  which  motion 
was  denied.  Defendant's  counsel  also  moved 
to  change  the  answer  of  the  jury  to  the 
above  question  from  "Yes"  to  "No,"  and  for 
Judgment  In  defendant's  favor,  notwithstand- 
ing the  verdlctt  and  for  a  new  trial,  all  of 
which  motions  were  denied,  and  judgment 
was  entered  In  plaintiff's  favor  as  above  In- 
dicated. The  refusal  of  tbe  court  to  grant 
the  motions  above  referred  to,  and  tbe  en- 
try of  Judgment  as  stated,  constitnte  de- 
fendants assignments  at  error. 

H.  J.  Kfflilea  and  Bodger  If.  Tmmp,  boOi 
of  Milwaukee,  for  appellant. 

Hougbtoi,  Neden  &  Hon^ittm,  ot  Milwau- 
kee, for  respondent. 

DOBIBFLBB,  3.  (after  staUng  tbe  facts 
as  above).  We  have  set  out  In  the  statemoit 
of  facts  the  testimony  In  the  case  at  some 
considerable  detail,  for  the  reason  that  tbe 
case  presents  almost  exduslvtiy  a  oneetion 
of  fact.  PId  tbe  conductor,  after  ttie  train 
passed  Corliss,  apply  such  force  upon  Surdi- 
can as  to  cause  him  to  be  thrown  from  the 
train,  as  the  result  of  which  he  came  to  his 
death?  The  conflict  in  the  evidence  on  ma- 
terial points  Involved  Is  so  great,  that  we 
are  led  to  the  Inevitable  conclusion  that  ei- 
ther the  statements  of  Busso  are  false,  or 
that  the  testimony  of  the  defendant's  wit- 
nesses is  false.  They  cannot  boOx  be  the 
truth. 

[1]  Ordinarily,  appar^tly  conflicting  state- 
ments of  witnesses  may  be  properly  recon- 
ciled, and,  wherever  a  poeslblUtT  exlMs  to 
reconcile  such  testimony,  it  is  tbe  dmty  of  tbe 
court  to  do  so.  Tbe  evldraice  in  this  case  is 
beyond  reconeHlatiDn.  True,  Snrdlcan  and 
Rnsso  were  not  vagrants  or  vagabonds,  bat 
apparmtly  hard-working  and  law-abiding 
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members  of  tbe  community,  ezcepting  only 
with  respect  to  the  matters  and  facts  shown 
In  the  evidence  in  this  case.  Snrdlcan  was 
an  employe  of  the  defendant  company,  and, 
from  the  reading  of  his  employe's  pass,  was 
entitled  to  passage  upon  train  No.  1.  How- 
erer,  there  can  be  no  controTersy  upon  the 
fact  that,  when  Sardlcan  was  denied  the 
right  to  travel  upon  this  train,  it  was  his 
duty  to  abide  by  Uie  orders  of  the  trainmen, 
and  to  seek  redress,  if  any  he  had,  otherwise 
than  by  mdeavorixig  unlawfully  to  become 
a  blind  passenger  upon  this  train.  It  is  un- 
questionably true  that  the  action  of  the 
trainmen  In  refusing  Surdican  a  passage  on 
this  train,  and  In  putting  him  off  of  the 
train,  resulted  In  great  inconvenience  to  him. 
It  Is  ^gnlflcant,  to  say  the  least,  that  the 
overwhelming  testimony  in  the  case  sustains 
the  evidence  of  ttxe  company's  trainmen  that 
this  train  stopped  first  at  Western  avenue 
station,  and  sectmd  at  Mayfair,  and  that 
both  Surdican  and  Busso  were  put  off  the 
train  at  Western  avenue,  and  that  Surdican 
was  taken  from  his  posltipn  of  peril  at  Uay- 
fair,  and  Invited  to  and  that  he  did  occupy 
a  seat  In  the  ooacb  imtll  the  trmln  arrived 
at  Corliss. 

In  determining  where  the  truth  lies  In  this 
case,  we  must  take  Into  consideration  the 
testimony  as  a  whole,  Including  that  which 
pratalns  to  what  transpired  at  the  time  of 
the  happening  of  the  Injury,  as  well  as  that 
which  referred  to  occnrrences  prior  thereto. 
It  Is  true  that  the  conductor,  when  he  claims 
he  discovered  some  on«  standing  outside  of 
the  vestibule  door,  may  have  had  some  feel- 
ing of  resentment,  In  view  of  his  previous 
experience  with  the  deceased  and  Rtisso. 
However,  these  experiences,  as  Is  generally 
known,  are  not  uncommon  to  trainmen  on 
passenger  trains.  The  conductor  was  an  old 
and  trusted  employe  of  the  company,  having 
bad  17  years  of  exp^ence  as  a  passenger 
conductor,  and  having  acted  for  5  years  as 
the  conductor  on  the  Pioneer  Limited,  one 
of  the  principal  through  trains  on  defmd- 
ant's  road  between  Chicago  and  Minneapolis. 
It  must  be  admitted  that,  as  to  what  oc- 
curred at  and  Immediately  prior  to  the  death 
of  SordicftD,  the  testimony  of  Busso  is  op- 
posed solely  1^  the  testimony  of  the  conduc- 
tor. It  the  testimony  of  Busso  be  true,  then 
the  conductor  was  guilty  of  murder  In  the 
first  d^rree  in  applying  violence  upon  Surdi- 
can while  he  was  standing  upon  the  steps  of 
the  platform  In  a  perilous  position,  while 
the  train  was  moving  at  the  rate  of  between 
40  and  50  miles  an  hour  If  he  willfully 
pnabed  Busso  from  the  train,  as  was  testi- 
fied to  by  the  latter,  then  he  was  guilty  of 
an  assault  vrlth  Intent  either  to  do  great 
bodily  harm,  or  to  commit  murder.  If  Bus- 
so  was  violently  thrust  from  the  train  while 
it  was  going  at  the  rate  aforesaid,  it  Is  al- 
most Inccmceivable  that  be  should  not  have 
«har«d  a  fan  similar  to  fhftt  of  Sttrdlcuk 


[1]  The  actual  facts  as  detailed  In  the  evi- 
dence, taken  in  connection  with  the  sur- 
rounding facts  and  drcomstances,  and  tbe 
undisputed  evidence  as  to  the  speed  of  the 
train,  together  with  the  overwhelming  Im- 
peachment of  RuBBO's  testimony  as  to  what 
transpired  before  the  accident  happened,  are 
so  persuasive  as  to  force  us  to  the  Inevitable 
conclusion  that  Basso's  testimony  Is  Incredi 
ble  and  against  all  reasonable  probabilities. 

In  Lee  v.  Chi.,  St  P.,  M.  &  O.  By.  Co.,  101 
Wis.  S62,  360^  77  N.  W.  714.  717.  in  an  opin- 
ion of  the  conrt  by  Ohiet  Jiurtl«e  Oassoday, 
it  is  said: 

"The  only  portion  of  the  plsintUTs  testimoay 
upon  which  the  verdict  could  stand  is  not  only 
made  incredible  by  all  the  evidence  In  the  case, 
but  Is  intrinsically  Improbable.  *  *  *  In 
such  cases  the  trial  court,  which  is  vested 
with  a  very  broad  discretion,  far  more  so  than 
this  court,  sbonid  vnmjfQf  set  aside  the  ver- 
dict Badger  v.  JanesvBle  Cotton  Bdls,  86 
Wla.  089;  Toxbridi  v.  Gender  A  P.lffg.  Co.,  98 
Wis.  277;  Maltlsnd  v.  GObert  P.  Co.,  87  Wis. 
491.  Of  course,  this  court  has  frequently  sas- 
tained  verdicts  supported  only  by  a  single  wit- 
ness, whose  testimony  was  in  conflict  with  a 
number  of  other  witnesses,  but  a  verdict  most 
be  supported  by  credible  evidence  as  to  tacts 
not  intrinsleany  improbable.** 

In  Peat  v.  Chi.,  M.  &  St  P.  By.  Co.,  128 
Wis.  80,  90,  107  N.  W.  856.  866,  it  iB  said  by 
the  court,  Justice  Dodge  rendering  the  osix^ 
Ion: 

"Tbe  mesning  of  the  expression  'against  all 
reasonable  probabilities,'  as  render^g  tostf- 
mony  Incredible,  was  farther  explafued  in 
Bourda  v.  Jones,  110  Wis.  62,  60,  86  N.  W. 
671,  674,  as  follows:  'A  sworn  statement  whMi 
Is  obviously  false  Id  the  light  of  reason  and 
common  sense  and  facts  within  common  knowl- 
edge Is  not  to  be  received  ia  court  as  tme  be- 
cause some  witness  wfllfaOy  or  ignorantly  or 
recklessly  so  testifies;*  and  again  in  Beyer  v. 
St  P.  F.  &  H.  Ins.  Co.,  112  Wis.  1B8,  88  N.  W. 
67:  Testimony  may  be  so  in  conflict  with  con- 
ceded and  established  physical  facts  as  to  be 
Incredible  for  the  reason  that  its  truth  is 
morally  impossible  or  so  Improbable  in  the 
course  of  nature  as  to  approximate  Impossibili- 
ty.* When,  however,  any  fact  essential  to  a 
verdict  Is  supported  only  evidence  thus  ren- 
dered incredible,  the  setting  aside  such  verdict 
is  no  longer  discretionary  with  the  trial  court 
but  a  du^,  failure  of  which  is  error  reviewable 
oD  appeal.  Flaherty  v.  Harrison  [98  Wis.  559, 
562,  74  N.  W.  360];  Cawley  v.  La  Crosse  C.  B. 
Co.,  101  Wis.  145.  160,  77  N.  W.  179;  O'Brien 
V.  C,  St  P.,  M.  &  O.  B.  R.  Co.,  102  Wis.  628. 
78  N.  W.  1064;  Mnsbacb  v.  Wis.  C.  Co..  106 
Wis.  67,  68,  84  N.  W.  86;  Bourda  v.  Jones 
[UO  Wis.  6%  60i  86  N.  W.  671,  674];  ElUs  v. 
C,  H.  ft  St  P.  By.  Oo..  120  Wis.  646.  86  N. 
W.  942." 

We  therefore  hold  that  Busso's  testimony 
Is  Incredible,  contrary  to  all  reasonable  pcob- 
abilltles,  and  contrary  to  the  physical  facta. 
The  Judgment  of  the  circuit  court  is  there- 
Core  roversed,  with  dlrectUms  to  wter  Judg- 
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meat  In  taror  of  tlie  defendant,  dlsmlflaSng 
plaintHTs  complaint,  with  costa. 
Judgment  rerersed. 

SIEBEOKSIB,  a     took  no  part 


RICHTER  V.  CHICAGO.  M.  4  8T.  P.  RY.  CO. 

<Sapreme  Court  of  WiBcousIn.   Feb.  7,  1922.) 

1.  Commerce  ^27(8)— Person  retamlng  from 
repairing  interstate  ears  engaged  In  "Inter- 
•tate  oommerce"  under  the  federal  aot. 

A  railroad  employee  eent  from  one  town 
to  aDother  to  make  repairs  on  cars  beisg  used 
in  interstate  commerce  wan  engaged  in  "inter- 
state commerce"  on  hia  way  bade,  when  he 
waa  killed  by  a  train  engaged  in  purely  intra- 
atate  businean. 

[Ed.  Kot'e.— For  other  definitiona,  aoe  Worda 
and  Pbrasea,  First  and  Second  Serlea,  Inter- 
state Commerce.] 

2.  Nagltganee  4^101— Contrlbutorir  ■•gligMoe 
,  ground  for  apportionment  of  damages  under 

federal  aot. 

Under  the  federal  act  (U.  8.  Comp.  St.  99 
S657-S665),  contributory  negligence  on  the  part 
of  the  injured  employee  is  not  a  complete  de< 
fense,  but  only  a  ground  for  apportionment  of 
damages. 

3.  IMaster  aad  servant  <^I37(3)— Looomotlve 
^  engineer  not  required  to  stop  for  employee 

intending  to  ride  contrary  to  rule. 

In  absence  of  proof  that  car  repairer  had 
previously  been  permitted  to  ride  upon  a  freight 
engine  in  tlie  face  of  a  positive  r\ile  of  the 
railroad,  the  jary  was  not  justified  in  deciding 
that  it  was  the  dnty  of  engineer  to  stop  engine 
for  the  parpoie  of  permitting  such  re^r  man 
to  get  on  and  to  ride  to  another  town,  where  It 
waa  his  dnty  to  go;  the  repair  man  being  killed 
by  a  passenger  train  on  another  track  while  at- 
tempting to  board  the  moving  freight  engine. 

4.  Master  and  servant  «s»26S  (2)— Proximate 
eansa  of  Injary  nnst  be  proved. 

In  action  under  the  federal  act  (U.  S.  Comp. 
St.  II  8657-S66S),  for  death  of  a  railroad  em- 
ployee, plaintiff  must  prove,  not  only  that  de- 
fendant was  negligent,  but  also  that  such  neg- 
ligence was  the  proximate  cause  of  the  death. 

5.  Master  and  servant  «=39a( I)— Proximate 
auise  ieflaed. 

BuJe  that  a  person  whose  wrongful  act 
caoses  the  doing  of  another  act  which  resnlts 
in  injary  Is  responaible  for  the  consequences 
which  flow  from  the  latter  act  is  based  upon 
the  fact  that  the  wrongdoer,  using  reasonable 
diligence,  should  have  foreseen  the  result,  and 
this  is  true  as  regards  an  act  of  a  master 
toward  a  servant;  but  it  ia  not  necessary  that 
the  injury  in  the  precise  form  in  whldi  It  in 
fact  resulted  should  have  been  foreseen. 

6.  Master  and  servant  «=9l39-^ocomotlve  en- 
glnoer'a  failure  te  stop  held  net  prMlmate 
cause  of  lajnry. 

Failure  of  engineer  to  stop  engine  which 
car  repairer  waa  intending  to  board  Aeld  not 


a  proximate  canse  of  tite  dea^  of  waA  repdr 
men,  who  was  stmck  by  a  paasenger  train  pass- 
ing on  another  track. 

Appeal  from  Circuit  Coort,  HUwankee 

County;  Walter  Sctdna,  Jndg& 

Action  by  Theodore  Blchter,  as  adminis- 
trator of  the  estate  of  Kasper  Wnlz,  de- 
ceased, against  the  Chicago,  MUwankee  ft  Bt 
Paul  Bailway  Company.  Judgment  tor  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded,  with  dlrectiMu  to  fltflmiw  eom- 
plalut 

The  deceased,  Eawer  Wula,  was  employed 
by  defendant  as  a  car  repaimr,  at  Coiilss,  Vis. 
On  the  mamlng  of  July  2^  1017,  he  was  sent 
to  Tmesd^  Wis.,  to  rep^  two  cars  wbidi 
bad  come  from  some  i^ce  In  DUnoIa.  Be 
carried  with  him  a  crowbar,  two  JackSi  and 
a  pail  ctmtalnlng  brasses  used  as  bearings  Id 
Journal  boxes. 

Having  flnlshed  r^mlrlng  the  can,  lie  col- 
lected his  to(da  and  walked  souttiward  from 
the  platform  of  the  station  toward  a  fright 
train  which  waa  'slowly  apiooacbing  from 
the  south.  He  walked  down  the  center  of 
the  same  trade;  then  stepped  to  the  west 
side  ot  the  track  betwera  it  and  the  trade  on 
whldi  a  passenger  train  was  coming  from  the 
north.  When  the  freight  train  rracb^  him, 
he  placed  his  pall  up<m  the  euglne  i^ot,  and 
a  moment  later,  walked  bealde  the  pilot  and 
attempted  to  push  the  paU  to  a  more  secure 
position. 

At  this  iKdnt  there  la  a  doable  track.  Hie 
passenger  train  was  approadiing  from  tiie 
norOi  at  a  qieed  in  access  of  40  mllea  an 
hour.  Deceased  stepped  or  stumbled  upm 
the  other  track  and  was  struck  hiy  the  pUot 
beam  at  the  approaching  oiglne  and  killed. 
The  witness  who  had  the  best  qppntnnlty  to 
see  lu>w  the  accident  happened  testlfled  as 
follows: 

"I  was  employed  by  the  Milwaukee  Bead  in 
July,  1917,  and  recall  an  accident  happening  to 
one  Wnls  near  Trueadell,  Wis.  I  was  employed 
as  a  brafceman  on  a  freight  train.  I  was  the 
head  brakeman  and  I  was  sitting  on  the  front 
seat  on  the  fireman's  side  looking  out  of  the 
window.  I  saw  the  acddent.  I  saw  the  man 
coming  acroas  the  track,  and  be  had  a  crowbar 
and  two  jacks  on  the  end  of  the  crowbar,  over 
bis  back,  and  a  paU;  I  cannot  describe  what  was 
in  the  pail,  bat,  according  to  the  heft  of  it 
there  must  have  been  some  brasses  and  waste 
in  it,  and  he  tried  to  put  the  pail  on  the  front 
of  the  engine,  and  in  doing  so  he  did  not  get  it 
on  quite  enoogb,  and  as  the  en^e  went  by  him 
a  little  ways  he  turned  around  and  tried  to  ran 
after  it  again  and  put  it  back  on;  push  it  oo 
further,  facing  towards  the  front  of  the  engine: 
and  in  doing  this  be  kind  ot  got  ap  close  to  it 
and  stood  up  straight,  and  by  doing  this  be 
tipped  the  crowlmr  with  the  two  jacks,  on  his 
back,  up.  The  crowbar  slipped  ofl.  The  Jacks 
kind  ot  sHpped  bsek  <hi  the  crowbar  and  over* 
balanced  him,  whleh  balanced  Um  bat^  towards 
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the  track  which  24  wsB  cominf  up.  I  hollered 
at  him,  bat  he  couldn't  hear  me,  and  it  was 
already  then  too  late.  He  vas  too  far;  it 
didn't  do  any  good.  I  was  looking  directly  at 
him  all  the  time.  I  never  kept  mj  ere  off  of 
Iiim  from  tiie  time  I  eaw  him  until  I  went  back 
to  look  at  him.  I  yelled  as  load  as  I  could,  ^e 
window  was  open.  His  feet  were  at  an  angle. 
Be  bad  one  foot  over  the  rail  and  one  on  the 
other  aide.  That  was  the  time  be  bit  him, 
leaning  this  way,  fadng  the  paisenger  train 

It  is  andlapnted  that  the  cars  repaired 
were  being  used  in  Interstate  commerce;  tbat 
Wulz  had  completed  the  actual  repairing  and 
was  returning  to  his  regular  place  of  em- 
xHM>yment ;  and  that,  as  Wulz  at^roached  the 
train,  the  wglneer  told  the  fireman  to  assist 
him  to  board  the  engine.  The  engineer  saw 
the  aiH>roaching  passenger  train  and  saw 
Wulz  walking  between  the  rails,  and  when 
Wulz  disai4>eared  from  rlew  (by  reason  of 
bis  stalling  between  the  two  tracks) ,  be  did 
not  attempt  to  stop  the  train  until  told  by 
the  fireman  that  a  man  had  been  strack. 

The  substance  of  the  jury's  findings  was  as 
follows:  That  the  engineer  of  the  freight 
train  was  negligent  in  not  stopping  to  al- 
low Wula  to  board  the  engine;  that  the 
death  was  caused  by  such  negligence;  that 
the  negligence  of  Wulz  proximately  contrib- 
uted to  his  death,  and  was  40  per  cent,  of  all 
the  negligence  of  Wulz  and  the  engineer; 
that  Wulz  assumed  the  risks  incident  to  go- 
ing between  the  tracks;  and  that  the  pe- 
exmiary  loss  suffered  by  his  widow  was  $6,- 
000.  The  trial  court  h^d  that  Wulz,  at  the 
time  of  his  death,  was  engaged  In  interstate 
commerce. 

Plaintiff  moved  for  judgment  on  the  verdict 
for  16,000,  for  the  reason  that  the  evidence 
showed  that  deceased  was  not  engaged  in 
interstate  commerce  at  the  time  of  his  death, 
and,  in  the  alternative.  If  that  motion  be  not 
granted,  to  change  the  answer  finding  that 
Wulz  bad  assumed  the  risks  incident  to  go- 
ing between  the  tracks  to  "No,"  and  for 
judgment  for  $3,600.  The  latter  motion  was 
granted,  and  judgment  was  ordered  accord- 
ingly. 

There  was.no  claim  of  negligence  In  the 
management  of  the  passenger  train.  It  was 
undisputed  that  when  the  engineer  of  the 
freight  train  saw  the  deceased  approaching 
bis  slowly  moving  engine,  and  coming  along 
the  center  of  the  track,  he  blew  the  whistle, 
and  that  the  brakeman,  who  was  seated  In 
the  fireman's  seat,  shouted  a  warning  to  the 
deceased.  The  bell  was  ringing  and  the 
whistle  was  Mowing  on  the  passenger  train. 
When  the  engtueer  of  the  freight  train 
thought  that  Wulz  intended  to  get  on  the  en- 
gine, be  told  the  fireman  to  help  bim.  It  was 
expected  that  deceased  would  try  to  get  cm 
the  engine  on  the  east  side,  where  there  was 
no  danger  of  any  passing  train.  Instead  of 
doing  BO  he  went  on  the  left  side,  between 
the  main  tracks.   It  la  dUDcolt  to  locate 


from  the  testimony  the  exact  place  where  the 
accident  happened,  and  In  view  of  the  other 
testimony  it  may  not  be  material. 

Different  Inferracee  were  drawn  by  wit- 
nesses concerning  a  signal  given  to  Wulz. 
From  some  of  the  evidence  It  might  be  in- 
ferred that  a  signal  was  given  to  board  the 
train,  but  the  engineer  testified  that  it  was 
to  give  warning  of  the  dang^. 

H.  J.  Elllilea  and  Rodger  M.  Trump,  both 
of  Milwaukee,  for  appellant. 

W.  (X  Seefeld,  ot  Milwaukee,  for  reqKMid- 
ent 

30tna,  J.  (aft«r  ttatlnff  tbe  facto  as 
above).  It  ms  alleged  In  the  complaint  ttat 
-both  Wulz  and  the  defeodant  were  ei^ased 
to  Interstate  commerce.  But  It  la  now 
claimed  by  plolntUTa  coonad  that  the  federal 
act  (U.  &  Comp.  8t  K  8657-^066),  doea  not 
apply.  The  cars  on  whidi  Wnlz  worked 
were  engaged  in  Interstate  commerce.  Ah 
though  deceased  had  finished  repairing  the 
cars.  It  was  early  in  the  day,  and  he  was  on 
his  return  to  report  to  tbe  foreman  when  the 
acddent  occurred. 

[1]  We  are  convinced  that  the  trial  court 
was  right  in  holding  that  Wulz  was  engaged 
in  Interstate  commerce  at  the  time  of  the  ac- 
ddeut.  In  the  trial  court,  plaintifF  relied  oa 
111.  Cent  Ry.  Co.  v.  Peery,  242  U.  S.  292,  37 
Sup.  Ct  122,  61  L.  Ed.  309,  where  the  con- 
ductor, on  a  south-bound  trlp^  where  he  was 
Injured,  was  on  a  train  doing  interstate  busi- 
ness, and  on  the  return  trip  (south)  was  on  a 
train  engaged  In  purely  Intrastate  business. 
Tbe  court  held  tbat  the  trips  out  and  back 
were  distinct,  in  opposite  directions,  and  with 
differ^t  trains,  and  that  tbe  case  did  not 
come  within  the  provisions  of  the  federal  act. 

In  the  present  case  the  return  of  Wnla 
from  his  work  in  Interstate  commerce  waa 
but  a  continuation  of  the  task  he  had  to  per- 
form when  be  started  from  Corliss,  and  not 
completed  until  he  reported  back  at  Cor- 
liss for  further  Instructions.  It  is  not  nec- 
essary that  the  workman  be  working  upon  a 
car  or  siding  or  on  a  train  engaged  In  Inter- 
state commerce  when  the  Injury  Is  received, 
in  order  to  bring  him  within  the  provlsiona 
of  the  federal  act  U  the  act  performed 
when  the  injury  occurs  la  apon  an  Indivlalble 
task  connected  with  interstate  commerce,  it 
is  BufBclent 

The  principle  la  illoatrated  In  a  re- 
cent case  where  the  conrt  said: 

"Id  leaving  the  carrier's  yard  at  tbe  close  of 
tbe  day's  work,  the  deceased  was  but  discharg- 
ing a  duty  of  his  employment.  See  Nortii 
Carolina  R.  B.  Co.  y.  Zachary,  232  TT.  S.  24Si 
260.  like  his  trip  through  tbe  yard  to  his 
engine  In  the  mondng,  it  was  a  necessazx  ind- 
dent  of  Us  day's  work  and  partook  of  the 
diaracter  ot  that  work  as  a  whole,  for  it  was 
no  mora  an  incident  ot  one  part  than  of  an- 
other. His  day*!  work  waa  is  both  Interstate 
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and  IntraBtate  commerce,  and  eo  when  he  was 
leavlnf  the  yard  at  the  time  of  thft  Injury  his 
employment  wae  in  both.  That  he  was  em- 
ployed in  interstate  commerce  is  therefore 
plain,  and  that  hia  employment  also  extended 
to  intTBBtate  commerce  is  for  the  present  pur- 
poses of  no  importance."  Erie  Bailroad  t. 
Wiufield.  244  U.  S.  170,  37  Sup.  Ct.  556,  61 
L.  Ed.  1057,  Ann.  Cas.  191SB.  662;  Shanks  t. 
RaUway  Co.,  239  V.  S.        36  Snp.  Ct.  188, 

60  L  Ed.  436,  L.  R.  A.  1916C.  797;  Brie  Rail- 
road    Welsh,  242  U.  8.  303,  37  Sap.  Ot  116, 

61  L.  Ed.  819. 

[2]  The  decision  of  the  qaestion  whether 
the  employment  was  within  the  federal  act  Is 
necessary,  alnce  under  that  act.  If  the  nefU- 
gence  of  plaintiff  and  defendant  proximately 
ocucor  in  causing  the  injury,  cootributory 
negligence  on  tlie  part  of  plaintiff  is  not  a 
complete  dtfenee;  it  la  only  a  queati<ni  of 
app<Brtlonment  oC  damages.  Kalaahlan  t. 
Hines,  171  Wis.  428^  and  casea  dted,  489, 177 
N.  W.  602,  606. 

[I]  Coanael  for  plaintiff  base  their  daim 
of  negHgenoe  of  the  engineer  on  tin  fact  that 
he  did  not  atop  the  train.  Tliere  are  sereial 
aeiioaa  ohjectlons  to  the  finding  of  the  Jury 
that  this  was  nei^lgafoe.  The  case  is  bar- 
ren of  VDj  proof  Uiat  It  had  been  the  custom 
of  flie  deceased  to  ride  on  the  engine  with 
ttie  knoniedge  of  Ihe  engineer  w  fireman  or 
any  officer  of  tbe  company,  nkere  Is  no 
proof  that  trains  had  erer  been  Btopped  to  re> 
ceiTe  him  while  going  to  or  from  his  places 
of  employment.  There  was  a  rule  of  the 
company  as  follows: 

"No  one  except  roadmasters,  track  foreman 
on  train  section,  conductors  or  brakemen  of 
the  train  wiU  be  allowed  to  ride  on  the  engine 
without  permission  from  the  snperintendent  or 
master  mechanic." 

The  deceased  bad  no  permit  wbaterer. 

These  facta  clearly  distinguish  the  case 
from  some  of  the  cases  like  Kunza  t.  C.  ft  N. 
W.  Ry.  Co.,  140  Wis.  440.  123  N.  W.  403, 
where  a  regular  custom  had  existed  to  allow 
the  employee  to  ride  upon  the  engine.  In  the 
absoice  of  any  proof  that  Wnlz  had  previ- 
ously been  permitted  to  ride  upon  the  mglne, 
and  in  the  face  of  the  poaltlTe  rule  of  the 
company,  the  jury  was  not  justified  in  de- 
ciding tlmt  it  was  the  duty  of  the  engineer 
to  stop  the  oiglne  for  that  purpose.  Spencer 
V.  C,  M.  ft  St  P.  Ry.  Co.,  161  Wis.  474, 1S4  K 
W.  97a 

It  Is  clear  from  the  testimony  that  the  en- 
gineer desired  to  accommodate  one  of  the  em- 
ployees of  0ie  company  and  ei^ected  Wuls 
to  board  the  engine.  The  train  was  moving 
hardly  faster  than  a  man  could  walk,  and, 
if  deceased  had  not  been  Incumbered  by  his 
tools,  no  assistance  would  have  been  neces- 
sary. In  view  of  the  situation,  the  aiglneer 
directed  the  fireman  to  assist  Wulz  In  get- 
ting on,  bnt  evidently  neither  the  Qrenuu  uor 
ithe  oiglneer  sxpeotod  that  deceased  would 


suddenly  pass  into  tiie  sone  of  danger  where 
he  might  be  struck  by  a  soutibi-bound  train 
on  another  track.  In  this  connection  it  Is 
an  important  fact  that  Wulz  was  not  killed 
by  the  freight  train  ^rhile  attempting  to 
board  It.  He  was  strudE  by  the  passengw 
train  while  attempting  to  place  his  tools  up- 
on the  pilot  of  the  frel^t  train. 

TbB  real  issue  on  the  question  of  defend- 
ant's negligence  seems  to  be,  not  whethor  the 
train  should  have  been  stopped  to  enable 
Wuls  to  board  it,  nor  wh^er  insufficient  as- 
sistance was  given  for  that  purpose,  but 
whether  the  train  should  have  been  stopped 
to  permit  Wulz  to  use  the  pilot  as  he  tried 
to  use  it  Even  If  there  had  been  a  duty  to 
stop  the  trahi  to  oiable  Wula  to  boaid  it, 
by  reasim  ot  a  former  practice  or  custom.  It 
could  not  be  seriously  dalmed  that  then 
was  any  duty  to  stop  it  for  so  unusual  and 
unexpected  a  use  as  vras  attempted. 

The  argument  Is  made  by  plalnttfTs  coun- 
sel that  it  was  negllg^ce  not  to  stop  Vm 
train  because  the  oigineer  realized  that  there 
might  be  injury  to  Wula  If  he  made  a  wrong 
move,  and  entered  on  or  approached  too  near 
the  track  of  the  passenger  train.  It  Is  not 
contended  tMt  an  engineer  must  stop  his 
slowly  moviDg  train  merely  becaoso  he  aees 
an  employee  walking  toward  blm  on  the 
same  tnu^  It  wouU  be  laying  down  a  new 
and  very  rigid  role  that  a  train  must  be 
stoived  at  depot  groonds  uadsp  such  circum- 
stances, or  that  it  Is  a  question  for  a  Jury  to 
decide.  In  reaptrndent's  brief  we  are  re- 
ferred to  Scheuer  v.  Manitowoc  ft  Northern 
T.  Co.,  164  Wis.  333,  1B9  N.  W.  901.  where 
the  motorman  of  an  electric  car  saw  that 
the  driver  of  a  team  beyond  his  control  was 
near  the  zone  of  danger,  and  ndgbt  have 
stopped  the  car  in  time  to  avoid  the  coUi- 
sion.  Plaintiff  also  relies  on  the  case  of 
EalasUan  v.  Hlnes,  171  Wis.  429,  177  N.  W. 
602,  where  the  plainticr,  with  his  head  turned 
away,  approached  the  track  at  a  diagonal, 
which,  If  continued,  was  bound  to  bring  him 
within  the  zone  of  danger,  and  where  the 
Jury  found  tba.t  no  wandng  was  given.  In 
these  cases  it  was  held  that  there  was  a 
Jury  questlmi,  but  they  do  not  seem  to  ns 
to  be  controlling.  The  engineer  did  every- 
thing pos^ble  without  stopping  the  train  to 
warn  Wulz  of  any  possible  danger.  He  had 
no  reason  to  expect  that  deceased  would  sud- 
denly turn  in  the  wrong  direction,  In  cfose 
proximity  to  the  track  at  the  passenger  train, 
or  that  he  would  attempt  to  use  the  pilot 
of  the  moving  engine  as  a  place  for  deposit- 
ing his  tools. 

[4.  5]  The  burden  rested  on  the  plaintiff  to 
prove,  not  only  that  defendant  waa  negllgoit, 
but  also  that  such  ne^lgence  was  the  pnol- 
mate  cause  of  the  death.  This  is  under  the 
familiar  maxim  that  the  law  r^rds  the 
proximate^  not  the  remote^  causa.  Dooht- 
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lost  tlie  Unmedlata  cause  o£  the  deafb  was 
tbat  Wuli  nteppei  in  front  ot  or  atmobled 
against,  the  passenger  train.  Notirltlistana- 

Ing  tbla,  there  might  be  Bocta  a  combination 
of  drcomstancsa  tbat  this  tnterrenlng  cause 
wonld  not  ivevent  UabiUty,  If  the  n^llgence 
Dt  tbe  oiglneer  of  the  height  train  were  ea- 
tabUshecl.  The  cel^rated  case  where  a  sqnlb 
was  thrown  down  In  a  market  place  and 
caused  Injury,  and  many  others,  might  be 
dted  as  Illustrations  of  the  principle  that 
where  one  evcmt,  according  to  human  expe- 
rience, is  Ukdiy  to  be  toUowea  by  another 
event,  the  pers<m  whose  wnmgful  act  caused 
tbe  former  event  Is  responsible  tor  the  conse* 
qneocee  which  may  flow  from  the  latter.  The 
rule  la  based  upon  the  fact  that  the  wrong- 
doer oatng  reasonable  diligence,  should  have 
foreseen  the  result.  lTnd»  such  drcnm* 
stances  the  original  act  still  continues  the 
direct  and  proximate  cause,  and  not  one 
which  la  Improbable  and  remote. 

"The  qvesdm  always  la,  Was  there  an  un- 
broken connection  between  the  wroi^nl  act 
and  the  injury — a  continuoue  operation?  Did 
the  facts  constitate  a  continuoue  succession  of 
events,  so  linked  as  to  make  a  natural  whole; 
or  was  there  some  new  and  Independent  cause 
intervening  between  the  wrong  and  the  in- 
jury?" 1  Thompson,  KegUgence,  SS;  lOlwaQ- 
kee.  etc..  R.  Go.  KeBogS.  94  U.  S.  400,  4T4, 
24  L  Bd.  2S0;  L^nn  Oa«  Oo.  r.  Heilden  Ins. 
Co.,  16S  Uass.  070,  S8  N.  B.  680,  20  li.  B.  A. 
207,  85  Am.  St  Bep.  MO. 

Id  ttris  ocmnectlon  it  has  been  often  hdd 
that  it  is  not  necessary  to  oeate  llabUity 
that  tile  injury  In  tbe  precise  form  In  whidi 
It  in  fact  resulted  should  have  been  foreseen. 
It  is  enough  that  it  now  appears  to  have 
been  a  natural  and  probable  consequence. 
Huber  v.  La  Crosse  aty  R  Co.,  92  Wis.  636, 
66  N.  W.  708,  SI  L.  R.  A.  58S,  53  Am.  St.  Bep. 
940;  Hill  v.  Wlnsor.  118  Bfass.  261;  Scbn- 
maker  v.  Bt  Panl  A  Dulutb  R.  R.  Co.,  46 
Minn.  89,  48  M.  W.  S59.  12  L.  R.  A.  267. 

[6]  Applying  these  familiar  rules  to  the 
instant  case,  do  we  find  that  the  alleged  neg- 
ligence of  the  en^eer  In  failing  to  stop  the 
train  was  the  efficient  and  proximate  cause 
of  the  injury?  It  seems  dear  to  us  that  in 
the  use  of  reasonable  diligence  and  care  he 
was  not  bound  to  anticipate  that  the  de- 
ceased would  undertake  the  very  unusual 
and  extraordinary  act  of  placing  his  tools 
upon  the  pilot  of  the  moving  engine.  His 
movemaits  in  passing  from  a  place  of  safety 
into  proximity  to  the  other  tra<A:,  In  atUmpt- 
Ing  to  use  the  ,englne  idiot  aa  a  idace  of  de- 
positing his  tools,  in  being  so  overbalanced 
as  to  at^  m  fall  npon  Qie  other  tra<^  were 
all  unforoeoon  by,  and  b^Mid  tbe  control  of, 
defmdant  or  any  of  its  employees. 

These  movements  of  tlie  deceased  were  tin 
Intervenli^  and  indepntdent  causes  with- 


out  which  tbe  acddait  would  not  have  hap- 
pened and  for  which  defendant  wa«  not  re- 
sponsible. 

D^endanf  6  counsel  urge  that  tliere  was 
such  an  aseumptton  of  risk  as  precanded  a 
recovery.  Assumption  ot  ride  Is  a  defense 
under  the  federal  act  But  since  we  hold 
that  the  judgment  should  be  reversed  on 
other  grounds,  it  la  not  necessary  to  decide 
this  QuestloD. 

Judgment  of  the  circuit  court  is  reversed 
and  the  cause  is  remanded,  with  direction  to 
dismiss  tiie  complaint  on  tlie  molta. 

BIBBEOKSIB,  0.  3^  took  no  part 


OAUTHIER  V.  ATCHISON,  T.  A  8.  P.  RY. 
CO. 

(Supreme  Court  of  Wisconsin.   I^.  T.  1922.) 

1.  Master  aad  servant  4sB2S8/2--Eaiployer  aot 
estopped  froai  ploadiag  liailtatioB  la  federal 
aot 

The  right  to  maintain  an  action  under  the 
federal  Employers*  Uabllity  Act  (U.  S.  Comp. 
St.  iS  8657-86i96)  for  personal  Injuries  ia  con- 
ditional on  bringing  the  suit  within  two  years, 
as  required  l>y  section  6,  which  is  not  mere^  a 
limitation  of  flie  remedy,  and  veibal  promises 
and  acts  by  the  employer  ttiat  miflit  ordinarily 
constitute  an  estoppel  do  not  estop  tiie  emploir- 
er  from  pleading  the  limitation. . 

2.  Fraad  «»12  —  AHoBsd  promises  ladaelai 
■egleal  t»  ane  la  tine  held  aot  sotioaaMe. 

Allegetions  that  defendant  employer  repre- 
sented to  plalntilf  that  It  would  settle  for  his  in- 
juries, and  that  it  would  be  UDnecessary  for  hfan 
to  sne  and  that  he  relied  thereon  and  neglected 
to  sne  in  time,  and  thereby  lost  liis  cause  of 
action,  held  to  relate  to  (ature  events,  and  not 
existing  facts,  and  therefore  insuffident  to  show 
actionable  fraud. 

Appeal  from  Oircalt  Court,  Milwaukee 
County;  Oscar  M.  Fritz,  Jndge. 

Action  by  Paul  Oauthler  against  the  Atchi- 
son, Topeka  ft  Santa  VG  Railway  Company. 
From  an  order  sustaining  d^endant's  de- 
murrer to  the  complaint,  plaintiff  ^leals. 
Order  affirmed. 

This  is  an  appeal  liy  plalntlflfromanwder 
sustaining  defendant's  demurrer  to  a  com- 
plaint setting  up  two  causes  of  action  fbr  an 
injury  recdved  by  plaintiff  while  mgaged  In 
Interstate  commerce  in  defendant* a  baggage 
room  at  San  Diego,  CaL  The  alleged  Injury 
occurred  Marcb  2,  1916.  This  action  waa 
cuamenrad  Novemb»  6,  1920.  Under  tlie 
federal  Employers*  UataUttr  Act  (U.  S.  Oomp. 
Bt  H  8657-8665),  the  time  wlfbln  whidi  an 
actt<m  of  this  nature  may  be  brons^t  ia  lim- 
ited to  two  year&  It  appean  tliat  plaintiff 
flled  a  daim  witii  the  Industrial  Accident 
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Board  of  California,  which  claim  was  denied 
on  October  31,  1016,  because  of  want  of  ju- 
risdiction, on  tbe  ground  that  plalntUTs  rem- 
edy was  solely  under  the  act  of  Congress. 

After  setting  out  the  circumstances  rela- 
tive to  the  injury,  the  complaint,  In  the  flrst 
cause  of  action,  alleged: 

That  defendant,  through  Its  dalm  agent,  rep- 
resented and  stated  to  plaintiff  "that  the  said 
defendant  would  pay  to  your  plaintiff  and  set- 
tle with  him  for  the  injuries  received,  herein- 
before more  particularly  set  forth,  and  that  it 
would  not  be  necessary  to,  and  that  your  said 
plaintiff  should  not,  commence  any  action  un- 
der the  said  acta  of  Congress  against  said  de- 
fendant, and  that  your  plaintiff  believed  and  re- 
Ued  on  such  statements  and  representationa 
of  the  said  defendant,  so  made,  and  for  that 
reason  failed  and  neglected  to  commence  within 
two  years  from  tbe  time  of  receiving  such  inju- 
ries, any  action  under  said  acts  of  Congress  to 
recover  such  damages,  and  that  the  said  de- 
fendant, by  reason  of  the  statements  and  repre- 
sentations made  to  your  plaintiff  by  its  agents 
and  aervanta.  Including  the  statements  made 
Iv  the  said  Miller,  Is  estopped  from  i^eadlng, 
and  should  not  now  be  heard  to  plead  and  claim 
that  your  plaintifTs  said  cause  of  action  is 
barred  or  lost  by  reason  of  bis  failure  to  com- 
mence an  action  for  the  recovery  of  euch  dam- 
ages, within  two  years  from  the  time  of  re- 
eeiriog  the  same." 

The  complaint,  in  the  second  cause  of  ac- 
tion, set  out  the  same  material  facts  as 
above,  and  In  addition  alleged: 

That  defendant  falsely  and  fraudulently  rep- 
resented and  stated  to  plaintiff  "that  the  said 
defendant  would  pay  to  your  plaintiff  and  settle 
with  him  for  the  injuries  received,  Iieralnbefore 
more  partiealarly  set  forth,  and  tliat  it  would 
not  be  necessory  to,  and  that  your  said  plaintiff 
should  not,  commence  any  action  under  the  said 
acts  of  Congress  against  said  defendant,  and 
that  your  plaintiff  believed  and  relied  on  such 
false  and  fraudulent  statements  and  representa- 
lious  of  tbe  said  defendant,  so  made,  and  for 
that  reason  failed  and  neglected  to  commence 
within  two  years  from  the  time  of  receiving 
said  injuries,  an  action  under  the  said  Acts  of 
Congress  to  recover  such  damages.  And  that 
your  plaintiff,  by  reason  of  the  said  false  and 
fraudtlent  statements  and  misrepresentations, 
and  by  reason  of  defendant's  said  deceit,  upon 
which  be  relied,  failed  and  neglected  to  com- 
mence, within  two  years  limited  by  tbe  acts  of 
Congress,  an  action  to  recover  bis  said  damag- 
es, and  that  at  the  time  said  defendant,  its 
agents  and  servanta,  made  such  false  and 
fraudulent  statements  and  represontations, 
your  plaintiff  had  a  good  and  valid  cause  of  ac- 
tion under  said  acts  of  Congress,  as  he  Is  in- 
formed and  verily  believes,  of  Ae  value  of  no 
less  tban  $25,000,  and  that,  by  reason  and  in 
consequenre  of  such  false  and  fraudulent  rep- 
resentations and  deceit  of  defendant,  your 
plaintiff  has,  as  he  is  informed  and  believes, 
lost  his  cause  of  action,  sU  to  your  plaintiff's 
damage  in  the  sum  of  ^000." 

Rajmoiid  J.  Cannon  and  Cannon,  Waldron 
&  Scheweichler,  all  of  Milwaukee,  and  M.  L. 
ImeclCi  of  Beaver  Dam,  for  appellant. 


Henry  Y.  Kane,  of  Hllwankee,  and  Homer 
W.  DavlB,  of  Chicago,  lU.  (Gardnier  Lathrop, 
of  Chicago,  III.,  of  counsel),  for  respondoit. 

First  Oause  of  Acttoo. 

J0NB3,  J.  (after  statlne  tba  ftcts  as 
aboT€^.  [1]  me  flrst  count  In  tbe  complaint 
must  be  regarded  as  an  action  brought  to  re- 
cover for  personal  Injury  under  the  federal 
EmployoB*  UsUlity  Act  (U.  8.  Ckmp.  8t  H 
8657-8660).  Tbe  complaint  claims  damaces 
for  personal  Injtity  under  that  ac^  aad  al- 
leges facts  relied  on  to  estop  defendant  from 
pleading  .the  statute  of  limitations.  The  sec- 
tion involved  is  as  follows: 

"Sec.  6.  That  no  action  shall  be  maintained 
under  this  act  unless  commenced  wiChin  two 
years  from  ths  day  the  caose  of  aetton  aoemed." 
8  Fed.  Stats.  AnnoUted,  1860  (U.  8.  Gonp.  8L 
S,8662). 

This  section  Is  very  brief  and  perfectly 
clear  in  Its  meaning.  Tbe  act  of  Congress, 
giving  rights  of  action  to  employees,  gives  to 
them  new  and  Important  rights,  and  imposes 
new  IlaUIIties  upon  railroad  companies.  It 
creates  UablUties  where  none  existed  before, 
and  takes  away  defenses  formerly  available. 
Unlike  ordinary  statutes  of  limitations,  this 
one  is  not  merely  a  limitation  of  the  remedy. 
The  act  under  consideration  creates  the 
ti^t.  and  ^dfles  tbe  conditions  under 
which  it  may  be  enforced,  and  a  compliance 
with  those  conditions  is  essential.  In  cases 
brou^t  under  this  statute,  the  decisions  of 
the  federal  courts  must  govern,  and  these 
uniformly  hold  that  tbe  lapse  of  time,  not 
only  bars  the  remedy,  but  also  destroys  the 
liability.  Central  Vermont  By.  Co.  v.  White. 
238  n.  S.  607,  36  Snp.  Ct  865,  09  U  Ed.  1433. 
Ann.  Cas.  19ieB,  2S2;  Atlantic  Coast  Line 
Ry.  Co.  V.  Bumette,  239  U.  S.  199.  36  Sup. 
Ct  75,  60  L.  Ed.  226.  In  American  I^.  Ca 
of  Porta  Bica  t.  Ooronas  it  is  said; 

"The  right  granted  exists  only  by  virtue  of 
the  statute,  and  Its  scope  and  effect  mu&t  be 
determined  therefrom.  The  language  of  tbe 
act  makes  it  plain  that  the  right  and  correla- 
tive liability  therebf  established  are  conditional 
upon  the  bringing  of  tbe  suit  within  two  years 
from  the  day  the  cause  of  action  accrued.  The 
bringing  of  the  action  tiberefOTf  within  the  q>ec- 
ified  time,  is  a  condition  to  the  exercise  of  the 
right,  and,  if  the  condition  is  not  complied 
with,  the  parties  stand,  with  respect  to  the 
wrongful  act,  as  though  the  statue  had  not 
been  enacted.  The  limitation  relatei^  not 
merely  to  the  remedy,  but  to  the  right"  230 
Fed.  Et45,  546,  144  a  a  A.  689,  600  (L.  B.  A. 
1916E,  1095). 

In  another  case.  Judge  Sanbrnn,  writing 

the  opinion,  said: 

"A  statute,  which  in  itself  creates  a  new  lia- 
bility, gives  an  action  to  enforce  it  unknown 
to  the  common  law,  and  fixes  the  time  within 
which  that  action  may  be  commenced.  Is  not  a 
statute  of  limitations.  It  Is  a  statute  of  crea- 
t^uif  and  the  commeneement  of  the  action  with- 
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In  the  ttBM  It  Ibw  la  an  Indispensable  eonfition 
of  th«  Habilib  and  of  tbe  action  which  it  per* 
mits.  Sach  s  statnte  Is  an  offer  of  an  action  on 
condition  that  it  be  commenced  within  the  spec- 
ified time.  If  the  offer  Is  not  accepted  in  the 
only  way  in  Which  It  can  be  accepted,  by  a 
commencement  of  the  action  within  the  specified 
time,  tbe  action  and  the  right  of  action  no  long- 
er exist,  and  the  defendant  la  exempt  from  lia- 
blUty."  Partee  t.  St.  Loois  ft  8.  F.  By.  Oo.. 
123  O.  O.  A  202.  204  Fed.  m  SI  L.  B.  A. 
(N.  S.)  721. 

In  constrolng  another  statute,  tbe  same 
rule  waa  stated  by  this  court  in  .George's  Ad- 
ministrator V.  Chi.  M.  &  St  P.  Ry.  Ca,  51 
Wis.  604,  8  N.  W.  374- 

Tbe  decisions  of  this  court  hav^  been  in 
harmony  with  the  federal  decisions  above 
dted,  and  In  case*  where  It  has  been  claimed 
that  ordinary  statutes  of  limitation  have 
been  tolled  Xny  Terbal  promises,  or  by  con- 
duct, it  has  been  held  that  they  cannot  be 
avoided  by  showing  facts  that  might  ordina- 
rily constitute  an  estoppel  in  pals.  Williams 
▼.  J.  L.  Gates  Land  Co..  146  Wis.  5B,  60, 130 
N.  W.  880;  Boyd  T.  Mutual  F.  Ass'n,  116 
Wis.  155,  90  N,  W.  1086,  94  N.  W.  171,  .61  L. 
B.  A  918,  96  Am.  St.  Rep.  948;  Pletsch  v. 
MUbrath,  128  Wis.  647,  101  N.  W.  388,  102 
N.  W.  842.  68  I*  R.  A.  945,  107  Am.  St  Rep; 
1017;  Golie  T.  La  Crosse  Q.  &  E.  Co.,  146 
Wis.  157,  130  N.  W.  234. 

Appellant's  counsel  die  Guile  t.  La  Crosse 
Gas  &  Mectilc  Co.,  supra,  but  that  case  de> 


poeed  to  base  oor  dedalOB  on  ttie  gronnd 
that  no  tActB  an  stated  In  the  complaint 
amonnttne  to  trauduloit  representatlone. 
There  was  no  fldudory  relation  ezlstlag  be- 
tween plalntUE  and  defendant  No  device  or 
artifice  which  ml^t  Indace  plaintiff  to  poat- 
pone  action  is  aUefed.  It  ia  true  that  there 
are  the  allegations  that  defendant  fraudulent- 
ly represented  and  stated  to  plaintiff  that  it 
would  pay  and  erttle  for  the  injuries  received, 
and  that  it  woold  he  unnecessary  for  plaln- 
tUC  to  bring  snit,  and  that  plaintiff  relied  on 
audi  statemoits  and  neglected  to  comm«ice 
an  action  for  two  years  under  the  act  of 
Congress.  Appella&t^a  .eounsd  urge  that 
these  w^nwscntatloos  r^ted  to  existing  fiicts 
and  rely  on  (he  case  of  Brown  t.  Ocean  A.  ft 
a  Gorp^  IBS  Wis.  196,  140  N.  W.  1112.  In 
that  case,  after  the  injury  plaintiff  was<At  a 
hoiq^tal  under  c<nitrol  ct  defendant's  agents 
and  its  physidans,  and  it  was  alleged  he  was 
Induced  tojdgn  a  release  of  damages  by  their 
fraudulent  represoitatUm  that  his  Injuries 
were  not  permanent  There  were  other  alle- 
gations as  to  future  fbcts  and  opinions  and 
promises  to  pay  all  expenses,  etc.  It  was 
held  that,  since  these  r^resentations  were 
made  by  persons  having  special  knowledge 
of  tbe  facts,  and  related  in  part  to  the  extent 
of  plalntllTa  injuries,  they  should  not  be 
construed  as  mere  matters  of  opinion  or  .fu- 
ture promises. 

The  a^nment  is  made  in  tlie  brief  of  ap- 
pellanta  ■  eounsel  that,  when  d^tendan^s 


Clares  that  a  Pe«»^  cm  be  «rto^  „jy^        fMudnlently  t«presented 


other  way  than  that  prescribed  by  the  stat- 
ute, and  adheres  to  the  rule  stated  In  the 
cases  above  dted.  Appellant's  counsel  also 
rely  on  O'Donnell  v.  SUte,  120  Wis.  599, 106 
N.  W.  18,  a  criminal  case;  but  it  was  there 
held  that  there  was  no  estoppel,  and  we  do 
not  regard  the  decision  as  one  departing 
from  the  rule  long  ago  established  In  this 
court. 

It  seems  clear  that  no  error  wais  cmnmlt- 
ted  by  sustaining  the  demurro'  to  the  first 
cause  of  action. 

Second  Cause  of  Action. 

tt]  In  this  connt  the  plaintiff  claims  recov- 
flxy  on  the  ^tnmd  of  fraud  and  deceit  It  is 
claimed  that  his  cause  of  action  was  lost  by 
leasMi  of  the  &l8e  r^resentatlons  of  defend- 
ant It  is  the  theory  of  plaintiff's  counsel 
that  defendant  deprived  plaintiff  of  his  cause 
of  action  by  fraudulent  r^resentatlons  and 
thereby  furnished  a  new  cause  ot  action,  and 
that  the  measure  of  damages  would  be  the 
value  of  the  claim  as  It  existed  wh^  the 
fraud  was  practiced. 

It  might  be  urged  with  some  force  that  to 
snstain  causes  of  aetlMi  under  sudi  drcum- 
stanoee  as  here  appear  would  lead  to  eva- 
sions of  statutes  of  limitations  by  unscrupu- 
lous creditors  or  claimants  and  to  some  ex- 


that  a  debt  or  obligation  existed  on  defend- 
ant's part  and  that  the  same  would  be  set- 
tled and'paid  wlthont  tbe  necessity  of  plain- 
tiff exercising  his  legal  remedies,  a  ftand 
was  committed  for  which  redress  will  be 
granted.*'  Thera  la  no  all^tton  that  any 
false  r^nesentation  as  to  defendants  obliga- 
tion waa  made,  and.  If  there  were,  such  an 
allegation  would  be  contrary  to  the  other  al- 
legations of  tbe  complaint  and  the  whole 
theory  on  wh](!h  tbe  action  was  commenced. 
We  f6el  compelled  to  construe  the  allega- 
tions as  those  relating  to  future  events  and 
not  existing  facts,  and  Otereton  not  action- 
able. Mne  promises  to  pay  a  debt  in  the  fu- 
ture, although  broken,  are  not  fraudulent  al- 
though they  may  be  so  labeled  in  the  com- 
plaint It  ia  axiomatic  that  In  drawing  a 
nnnplaint  charging  fraud,  the  pleader  must 
state  facts  constituting  the  fraud  alleged, 
so  that  the  court  may  form  its  own  opinion 
as  to  its  Buffidency. 

FlalntlfTs  counsel  argue  that  the  former 
strict  rule  has  been  so  relaxed  that  false  rep- 
reeesitations  as  to  value  and  opinions  may 
constitute  fraud,  citing  Miranovitz  v.  Oee. 
163  Wis.  246,  157  N.  W.  790,  and  Ohrmundt 
V.  Spiegelhoff,  184  N.  W.  692.  But  an.exam- 
inatlon  of  these  cases  will  show  tbe  peculiar 
drcumstances  under  which  statements  of 
tent  defeat  tbe  purpose  of  such  statutes.  I  opinion  as  to  value  were  held  actionable,  and 
Without  dlscussliu;  the  subject^  we  are  dls- 1  they  taU  far  short  of  asserting  that  mere 
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promises  to  perform  acts  In  tbs  fntore,  al- 
thougli  brofcen,  may  constitate  fraod.  Many 
dedslons  of  bis  conrt  dedare  the  contrary 
rule.*  Sheldon  t.  DaTldson,  86  Wis.  188,  65 
N.  W.  161;  Morrison  t.  Eoeta,  32  Wis.  264; 
Patterson  t.  Wrlgbt,  M  Wis.  289,  2S  N.  W. 
10 ;  James  Music  Go.  t.  Bridge,  184  Wis.  BlO, 
114  N.  W.  1108;  Horton  t.  Lee,  106  Wis.  442. 
82  N.  W.  360;  Tufts  T.  Welnfeld,  88  Wis. 
647,  00  N.  W.  902. 

TbB  trial  Jndge  did  not  err  In  sostalning 
Oie  demurrer  to  tbe  second  cause  of  action. 

The  order  appealed  from  Is  affirmed. 

SIEBEGKSSt,  <X  J.,  took  no  part 


BALLARD  at  al.  v.  ARCHAMBAULT. 

(Suproie  Conrt  of  Wiseonsln.   Feb.  7,  1922.) 

1.  Trial  «=3l39(l}— Cass  It  for  court  where 
there  Is  so  eoslilct  Is  svldeaee  as  to  baslo 
faets. 

The  case  is  one  for  the  court  where  there  fs 
praetieallr  no  conflict  In  the  eridence  npon 
the  baide  facts  that  control. 

2.  Brokers  «=956(2)  —  Owser  who  has  gives 
agest  sonexolsslve  right  to  sell  or  lease  may 
la  good  faith  ssll  or  Issse  to  ose  he  believes 
set  prooared  by  sgeat. 

One  who  has  given  brokers  a  nonexdoslTe 
right  to  lease  or  sell  land  on  eommlssioii  may 
himself  lease  or  sell  to  one  he,  in  good  faith 
■nd  without  notice,  actual  or  constructiTe,  to 
the  contrary,  belicTCS  has  not  been  procured 
by  brokers  without  being  UaUe  to  brokers  for 
the  comnuBsion. 

S.  Brokers  ^956(2)— Owner  Is  good  faith  giv- 
ing optlOB  to  persoo  sot  kaown  to  have  oos- 
neetlon  with  brokers  having  soaoxdaslve 
right  to  lease  laad  not  liable  for  commlsilos. 

Where  lease  for  baseball  purposes  to  per- 
sons, procured  by  brokers  baring  nonexclusive 
right  to  procure  leaaCt  was  not  consunuuated 
for  lack  of  financial'  ability  of  lessees,  and 
where  owner,  being  aseured  that  land  was  not 
wanted  for  baseball  porpoaea,  in  good  faith  gave 
option  for  lease  to  other  person  not  known  to 
have  any  connection  with  persons  procured  by 
brokers,  and  who  was  thought  by  owner  to 
have  wanted  land  for  manufacturing  purposes, 
the  owner  on  execution  of  lease  to  assignee 
of  person  to  whom  option  had  been  given  was 
not  liable  tor  commission  notwithstanding  in- 
formation from  brokers  after  execution  of  op- 
tion and  before  execution  of  lease  as  to  connec- 
tion between  assignee  and  such  persons  and  as 
to  prospective  use  of  land  for  baseball  pur- 
poses. 

Appeal  from  Circuit  Court,  Milwautee 
County;  Oacar  M.  Frits,  Judge. 

Action  by  George  B.  Ballard,  JoseiA  Z. 
Rowe,  and  James  G.  Whitman,  copartners 
doing  business  undttr  the  firm  name  of  Bal* 
lard,  Rowe  A  Wbltman,  against  Bdmnnd  J. 


Arcfaambault   Jndgmoit  for  deCmdant,  and 

plaintiffs  appeal.  Affirmed. 

Action  to  recover  $6,000  agent's  oommis- 
sion  claimed  to  be  due  on  tbe  leasing  of  de- 
fendant's real  estate  located'  in  Chicago. 
One  Albert  A.  Wilbur,  a  member  of  plaln- 
tltCs  firm,  attempted  to  secure  a  lessee  for 
defendant  He  interested  several  Individual 
parties.  Including  Racey,  Powers,  and  GIl- 
more,  who  Intended  to  form  a  baseball  league 
under  the  name  of  tbe  Federal  League,  la 
the  property,  and  negotiations  went  so  fiir 
as  to  secure  from  defendant  an  option  for  a 
week  or  10  days  expiring  July  5, 1918,  on  the 
property  for  a  lease  of  99  years  on  certain 
q»ecifled*  terms,  including  the  paymeot  of 
$6,000  commission  to  plain  tiffs  If  tbe  deal 
went  IhronSb. 

The  option  ezpli^  without  any  deal  hav- 
ing been  mad^  and  plaintiffs  so  wrttfled  de- 
foidant  ^e  reason  the  deal  tell  through 
was  a  lack  of  financial  ability  <m  tbe  part  of 
Racey,  Powers,  and  Ollmore.  Several  months 
tbweaf  ter  defendant  was  approached  b^  one 
AndeE8(Hi,  acting  for  <me  Ainswortli,  of  the 
real  estate  firm  of  WlUoujihby  &-Go..  who 
dalmed  to  have  a  purdtaser  or  lessee  for  de- 
fendant's land  for  Ught  manufacturii^  pui^ 
poses,  and  on  Nov«uber  26, 1913,  tbe  defend- 
ant notified  plaintiffs  of  the  offer.  On  No- 
vember  29,  1918,  the  defendant,  after  being 
assured  that  the  land  was  not  wanted  for 
baseball  purposes,  gave  a  8&day  written 
optl<Hi  to  Alnaworth  or  hfs  assignee  for  a  99- 
year  lease,  upon  terms  less  favorable  to  him- 
self than  the  one  given  to  Rac^,  Powers,  and 
Qllmore.  The  deal  was  consummated  In 
accordance  with  the  option.  Tbe  Jury  found 
that  the  plaintiffs  were  the  procuring  cause 
of  the  securing  of  the  latter  opttoa  which 
was  assigned  by  Alnsworth  to  Weeghman 
and  Walker,  who  were  Interested  In  the  Fed- 
eral Baseball  League.  The  court  set  aside 
such  finding  and  entered  Judgmmt  for  de- 
fendant dismissing  the  action  upon  the  mer- 
its with  costs.  From  such  Judgment  plain- 
tiffs aK>ealed. 

Bottom,  Hudnall,  Lechra-  Sc  McNamara.  of 
Milwaukee  (Eterbert  E).  Bradley,  of  OtdeagOk 
111.,  of  counsel),  for  aM)eUant8. 

Bloodgood,  Kemper  &  Bloodgood,  of  Mil- 
waukee, and  Adler  ft  Lederer,  of  Chicago, 
111.,  for  respondent. 

VINJB,  J.  (after  stating  t2ke  facts  as 
above).  11,  2]  The  case  presaits  Questions  of 
fact  only,  and  the  trial  conrt  otnrectly  die- 
posed  of  it  because  there  was  pracflcally  no 
conflict  In  the  evidence  npm  the  baa^c  facts 
that  cmitroL  It  Is  therefore  deemed  unneces- 
sary to  detail  cfflialderable  evidence  in  the 
case  that  was  argued  both  orally  and  In  the 
bri^  Defendant  did  not  give  tbe  ri^t  to 
an  exclusive  sale  or  lease  to  the  plaintiffs. 
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Ue  had  the  right  to  sell  or  lease  to  any  one 
In  good  faith  unknown  to  him  to  have  been 
piocnred  by  plalntitfs.  Roberts  t.  Harring- 
ton. 168  Wis.  217,  169  N.  W.  60S,  and  note  to 
«ame  In  10  A.  L.  B.  814. 

[3]  It  Is  conceded  hy  plaintiffs  that  at  the 
time  he  entered  into  the  aptUtn  contract  wit3i 
Aittsworth  he  did  not  know  that  the  Federal 
Baseball  League  or  any  praqtecttre  clients 
«f  plaintilb  were  Interested  therdn.  He 
In  good  faith  bcSlered  that  the  vtofSfertj  was 
vanted  for  light  mannftetiirlng  purposes  and 
Inrtsted  that  the  spur  track  liierecm  ^onld 
not  be  remoTed;  and  this  prorisioi  was 
Incorporated  lato  the  optlm  and  omtraet  It 
is  also  admitted  by  plalntlffB  that  defndant 
would  have  snffraed  heavy  damage  bad  be 
treadled  his  option  contract  with  Alnsworth. 
With  fbsn  facts  clear  and  undisputed  It  is 
immaterial  what  Infonnation  be  had  from 
plaintifDi  after  be  had  ^vea  the  option  to 
Alnsworth.  !niat  option  bound  bim  to  carry 
it  out  or  suCFer  heavy  damages.  Having 
-cuto^d  Into  that  option  without  notice,  ac- 
tual or  constructive,  that  Alnsworth  was 
«Itber  directly  or  Indirectly  connected  with 
■w  acting  for  any  prospective  purchaser  or 
lessee  of  the  plaintiffs,  the  rights  of  the  par- 
ties became  fixed.  The  defendant  at  the  time 
of  entering  into  the  last  option  contract  bad 
no  reason  to  t)eUeve  that  be  had  to  pay  a 
commission  to  plaintiffs  in  case  it  was  car- 
ried out,  and  he  no  doubt  fixed  his  terms  of 
lease  accordingly.  But,  whether  tie  did  or 
not,  plaintiffs  had  no  right  to  a  commis^on, 
and  could  gain  none  later  against  bis  protest 
Under  these  drcnmstances  it  becomes  im- 
material to  trace  the  connection.  If  any,  be* 
tweea  Alnsworth's  clients,  Weeghman  and 
Watfco-,  and  Racey.  Powers,  and  Qilmore, 
the  clients  of  plaintiffa.  The  principle  of 
law  A&t  govoua  this  case  Is  that  the  owner 
of  property  who  has  given  an  agent  a  nonez- 
dasive  right  to  sell  it  on  commission  may 
himself  8^1  to  one  who  he  In  good  faith,  and 
without  notice,  actual  or  constructive,  to  the 
contrary,  believes  has  not  been  procured  by 
the  agent,  without  rendering  blms^  Uable  to 
the  agent  for  the  commission. 

Judgment  afflrmed. 

8IEBB0KBB,  a  J.,  took  no  part 


PERA  T.  VILLAGE  OF  SHOREWOOD. 

(Sapreme  Court  of  Wisconsin.   Feb.  7,  1922.) 

I.  CeMtitBtloaal  law  ^»43(2)— FIIIsb  olalm 
ssder  atatsta  bsrs  attack  on  validity  of  itat- 
sta. 

Where  a  village  was  divided  into  busioese 
■and  residential  dietricts  in  pursuance  of  St. 


1919,  {  614U^  and  a  property  owner  filed  claim 
for  damages  becaaae  property  was  put  into 
the  residential  district  and  be  was  prevented 
tstaa  nsing  it  in  carrying  on  most  kinds  of  busi- 
ness, altbou^  the  claim  contained  a  statement 
tbat  it  was  without  prejudice  to  any  rigbt  to 
contest  the  validity  of  the  ordinance,  on  denial 
of  his  dabn  b«  may  not  attadc  the  validity  of 
the  statute. 

2.  Enloeat  domala  «=»238(6)— In  salt  for  dam- 
ages Is  dlstrictlsg  a  village,  validity  of  tlit 
stataitB  aiay  Ba«  be  attacked  oa  appeaL 

Id  ndt  for  damagea  to  property  from  being 
placed  in  rssidsnoe  district  when  a  village  was 
divided  into  districts  ta  parsnaiice  ot  St.  1919, 
I  dlJSS,  DttdtK  subsection  4,  declaring  that  the 
issue  on  appeal  to  circuit  court  from  the  village 
board  shall  be  the  loss  or  damages  sustained 
by  the  appellant,  the  validity  of  the  statute 
may  not  be  attacked  on  appeal. 

3.  KalMBt  dosiala  «3»2(1)— Village  llabis  for 
dasiagas  Is  psttlng  property  Into  a  resldsaoe 
district. 

Where  a  village  was  divided  into  reaidentlal 
and  business  districts  in  pursuance  of  St.  1919, 
S  61.35,  the  village  Is  liaUe  for  damagea  to 
property  from  putting  It  Into  a  residential  dis- 
trict. 

Appeal  fronr  Circuit  Oonrt,  Milwaukee 
County :  Lawrence  V.  Balsey,  Judge. 

Action  by  Andrew  Fera  against  the  village 
ct  Shorewood.  On  dlaallowanoe  of  idalntlfrs 
claim  for  damages  by  ttte  vUiage  board, 
he  appealed  to  the  drcult  court,  where  an 
order  was  made  oveiTuUng  j^alntUTs  de- 
murrer to  defendant's  answer,  from  which 
plaintiff  appealed.  Order  reversed,  and 
cause  remanded,  with  directions. 

TtM  village  of  Shorewood  located  In  Mil- 
waukee county  passed  an  ordinance  pursuant 
to  section  61.39,  Stats.  1919,  dividing  it  into 
resident  and  business  districts.  Plaintiff 
owned  property  located  on  one  of  the  prin- 
cipal business  streets  of  the  village  and  less 
than  a  block  from  present  business  buildings. 
By  the  provisions  of  the  ordinance  his  prop- 
erty was  left  in  a  residence  district  where 
bu^ess  of  practically  all  kiuds  was  pro- 
hibited. Pursuant  to  subsection  4  of  the 
statute  mentioned,  he  filed  a  claim  for  dam- 
ages with  the  village  clerk  which  was  wholly 
disallowed.  From  such  disallowance  be  ap- 
pealed to  the  circuit  court  for  Milwaukee 
county  as  provided  for  In  said  subdlvlslcm  4. 
Upon  the  appeal  pleadings  were  filed  in  the 
circuit  court.  The  answer  set  up  tbe  ordi- 
nance passed  pursuant  to  the  statute;  al- 
leged that  subsections  2  and  4  of  tbe  statute 
were  unconstitutional,  contrary  to  public 
policy,  illegal  class  legislation,  and  void. 
Subsection  2  of  the  statutory  section  re- 
lates to  the  use  of  injunctions] .  orders  to 
enforce  the  regulations  of  the  ordinance  and 
subsection  4  to  tbe  filing  of  claims  by  property 
owners  for  dantages  and  for  an  a[^>eal  to 
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the  drcnlt  ooort  from  a  disallowance  In 
whole  or  Id  part  of  audi  dalnu.  The  lAaln- 
tlff  donurred  to  the  answer  aa  the  ground 
that  it  did  not  state  a  defense.  The  court 
OTMruled  the  donurrer  and  further  held 
that  the  Tillage  was  not  liable  for  damages 
occasioned  bj  ttxe  ^utctment  of  the  zoning 
ordinance  because  there  was  no  taking  of 
private  property  for  public  purposes.  From 
■udh  order  and  ruling  the  plalntUF  appealed. 

BIx  ft  Barney,  of  Milwaukee  (David  A. 
Sond^  of  Milwaukee  of  counsel),  for  ap- 
pellant 

Oharles  E.  Hammersley,  of  Milwaukee  (I. 
A.  Flah,  of  Milwaukee,  of  counsel),  for  re- 
spondent. 

O.  W.  BaboDck,  of  Milwaukee,  amicus 
curia. 

VINJB,  J.  (after  stating  the  facts  as  above). 
[1]  The  only  question  raised  by  the  plaintiff 
on  hja  appeal  Is  the  constitutionally  of 
section  61.3S.  delegating  the  power  to  the 
Tillage  to  pass  an  ordinance  dividing  the 
village  into  districts.  He  claims  it  Is  uncon- 
stitutional for  various  reasons.  Upon  the 
state  of  the  record  and  the  statute  referred 
to,  we  cannot  pass  upon  the  Question  raised. 
When  plaintiff  filed  his  daim  with  the  vil- 
lage for  conrpensatlon  for  damages  caused 
by  the  districting  of  the  village,  he  asserted 
the  validity  of  the  ordinance,  though  the 
claim  as  filed  contained  this  statement : 

*Tbis  claim  is  submitted  and  filed  without 
prejudice  to  any  of  the  lights  and  privileges  of 
the  claimant  to  contest  the  validity  of  said 

ordinance." 

This  reservation  may  well  preserve  the 
right  of  the  plaintiff  to  contest  the  validity  of 
the  ordinance  In  a  proper  proceeding,  but 
it  cannot  have  that  effect  in  the  proceeding 
now  l)efore  us.  As  stated,  the  filing  of  the 
claim  asserted  the  validity  of  the  ordinance 
and  the  statute  under  which  It  was  passed, 
otherwise  the  plaintiff  could  not  contend 
that  his  claim  had  any  validity.  When  he 
took  his  appeal  to  the  circuit  court  from  Its 
disallowance  by  the  village,  he  did  so  as 
an  agg^eved  party,  again  asserting  by  his 
acts  the  validly  of  the  ordinance.  So  be 
came  into  court  relying  upon  the  ordinance 
as  the  valid  basis  for  bis  claim.  HaTing 
instituted  his  action  upon  the  sole  basis  of 
the  TBlidit7  of  the  ordinance,  he  cannot  now 
seek  to  maintain  it  by  asserting  the  invalid- 
ity of  that  which  cabled  him  to  come  into 
court  This  case  Is  parallel  with  that  of 
Hurley  v.  Commission  of  Fisheries,  decided 
December  0,  1921.  256  U.  8,  — ,  42  Sup. 
Ct  88,  66  U  Ed.  — ^  where  it  was  held  that 


a  i^alnttft  eould  not  cilalm  tmdw  a  statute 
and  assail  It  in  the  same  turoceedlng.  To  do 
BO  would  enable  parties  to  make  use  of  a 
statute  as  a  valid  one  during  ana  stage  of  an 
action  and  then,  upon  a  certain  p(dnt  therein 
l>dng  reached,  continue  it  upon  the  basis 
that  it  is  Invalid  because  from  thenoe  on  It 
seems  to  be  mwe  advantageous  to  dalm  its 
invaUdity.  This  is  a  species  of  legal  somer- 
sault or  suldde  that  courts  will  not  tolerate. 
Parties  cannot  pursue  two  inconsistent  rone- 
dies  in  the  same  action.  0  B^  0.  L.  958. 

t2]  There  Is  another  reason  why  the  c<m- 
Btltutional  question  should  not  now  be  de- 
cided, though  it  may  not  be  so  conclusive. 
Such  reason  is  that  the  statute  providing 
for  an  appeal  to  the  circuit  court  section 
61.35,  subd.  4,  declares  that  the  issue  upon 
such  appeal  shall  be  the  loss  or  damage 
sustained  by  the  appellant  and  that  sucb 
issue  shall  be  tried  without  further  plead- 
ings. The  legislative  thought  was  that  the 
appeal  should  bring  up  only  the  Issue  of  dam- 
ages; and,  this  being  strictly  a  statutory 
proceeding,  the  Issue  can  neither  be  en- 
larged nor  diminished  by  new  pleadings  as 
was  sought  to  be  done  here.  The  trial  court 
should  have  limited  Itself  to  the  question  of 
damages  only,  and  should  not  have  passed 
upon  the  constitutionality  of  the  ordinance. 
In  this  proceeding  the  ordinance  must  be 
presumed  to  be  valid. 

[J]  The  trial  court  further  held  that  the 
village  was  not  liable  for  any  damages 
because  there  was  no  taking  of  private  prop- 
erty for  public  UB&  Since  the  constttutiou- 
all^  of  the  statute  or  ordinance  may  prop* 
erly  come  l>efore  us  In  another  proceeding, 
we  shall  cont^t  ourselves  now  by  merely 
indicating  that  such  holding  was  erroneous 
and  that  plaintiff  is  entitled  to  have  such 
damage  assessed  as  he  may  be  able  to 
prove.  The  facts  before  us  show  a  prima 
fade  case  for  damages.  Whether  there  is  a 
taking  undw  the  police  power  or  under  the 
power  of  eminent  domain  we  do  not  decide. 
Such  questions  had  best  be  left  undecided 
tin  the  constitutionality  of  the  statute  or 
ordinance  ccnnes  up  for  decision.  Plaintiff 
may  not  desire  to  prosecute  his  appeal  in 
the  circuit  court  In  which  case  be  can  dis- 
miss it  We  must  resume,  however,  that  he 
still  desires  to  prosecute  the  remedy  he  in- 
voked and  relied  upon  when  he  began  the 
proceedings,  namely,  to  enforce  his  dalm 
for  damages. 

Order  reversed  and  cause  remanded,  with 
directi<ms  to  proceed  to  asoertalii  and  assess 
plaintiff's  damages. 

SIEBEOKBB,  C      took  no  part 
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(Supreme  Ccnirt  of  Iowa.   Tob.  17,  1022.) 


EENKEZnr  V.  MKTBOPOIilTAN  U7E  IHS.  CO. 
Cite  N.w.) 

Actkm  w  a  poUlcr  ot  Snrannee.  Dfltaiw 
of  fraud  In  the  procoring  of  the  Insurance. 
TerOict  for  plaintiff,  and  dctfendast  appeals. 
Affirm  6d. 


Criminal  law  «»II83— Jadgmeat  for  flae  la 
oxoeaa  of  aathorlty  ordered  redwwd. 
The  state  coocediDg  that  the  Judgment  is 
emmeoua  in  being  for  payment  ol  a  fine 
greater  than  tikexa  was  authorltr  to  saaess, 
the  apellate  oontt  vUl  order  it  reduced  by 
the  amount  in  ezceaa  of  authority. 

AppttH  ttom  District  Cionrt^  Polk  Conntr; 
Hubert  Utterbackt  Judge. 

Appeal  from  conviction  for  manufacture  of 
Intoxicating  liquors  CQntrary  to  lav.  Modi- 
fled  and  affirmed. 

F.  T.  Van'  Uew,  of  Des  Moines,  for  appel- 
lant. 

Ben  J.  Gibson,  Atty.  Gen.,  and  Jotm  Iletdi- 
er.  Asst.  Att7.  Gen.,  tor  the  State. 

FEB  CURIAM.  Tbe  defendant  was  eon- 
Tlcted  of  the  crlsM  of  the  manufacture  of 
Intoxicating  liquor  contrary  to  law,  and  was 
sentenced  to  pay  a  fine  ot  $300  and  costs. 
He  appeals.  lAe  state  omcades  that  the 
Judgment  entered  was  erroneous,  and  that 
the  court  bad  no  antbori^  to  assess  a  fine 
In  excess  ot  f200  and  costs.  Tbe  judgment 
la  therefore  ordered  reduced  from  $300  and 
costs  to  a  judgment  ai  $200  and  oostSi  and 
iB  Otherwise  affirmed. 
.  UodlAed  and  affirmed. 

AH  the  Justices  concur. 


KENNEDY  V.  METROPOLITAN  LIFE  IN8. 

CO.    (NO.  SS997.) 

(Supreme  Court  of  Iowa.   Feb.  14, 1922.) 

1.  lasuraaoa  ^650— Applleaties  not  attaohed 
to  IHe  pelley  held  laadmlsslbls. 

An  application  for  life  Insurance  stating 
the  date  of  the  last  attendance  of  a  physician 
upon  insured  hel4  inadmissible  under  a  defense 
of  fraud  in  action  on  the  pidlcy,  where  the 
application  was  not  attached  to  the  p<dley,  un- 
der Code.  S  1819. 

2.  Isssrance  4=^650— A pplleatloa  not  attaohed 
to  polley  held  Inadmissible  notwithstanding 
provlBleas  aatiiorlzing  defense  of  fraud. 

Where  an  application  for  life  Insurauce  Is 
not  attached  to  the  policy,  as  required  by 
Code,  1 1819.  it  is  not  admissible  to  show  fraud, 
notwithstanding  section  1812,  anthorialng  in- 
surer  to  ehow  that  tbe  certificate  of  insurance 
was  procured  by  or  tbrongh  the  fraud  or  dec^t 
f»f  Insured,  dace  the  two  aectiona  must  be  read 
togatlier. 

Appeal  from  District  Cdurt,  Scott  County; 
r.  D.  Letts,  Judge. 


Cook  ft  BaUuff,  of  Darenport,  for  appel- 
lant 

G.  H.  Peck  and  B.  0.  WUlis,  both  ot  Dav- 
enpwt,  for  appidlee. 

FATILLB,  J.  On  or  about  Felwtiary  4, 
1018,  the  an>dlant  Insured  the  life  of  Emmet 
J.  Kennedy.  The  insured  died  on  or  about 
the  ISth  day  of  September,  1918,  and  this  ac- 
tion Is  brought  to  recover  the  amount  due 
under  the  policy  issued  by  the  aK>cllant 

Appellant  alleged*  by  way  of  defense,  that 
Immediately  prior  to  the  lasnanoe  ot  said  pol- 
icy of  hiBiuaiioe,  the  insured  made  apcdica- 
tion  for  said  Im^rance  in  writing,  and  that 
the  Btat«nents  made  In  said  application  woe 
In  fact  untrue,  particularly  witti  regard  to 
the  date  when  tbe  applicant  had  been  last 
attended  by  a  iihyslclan  and  In  regard  to  his 
physical  condition  as  known  to  the  apiAicant 
at  the  time  said  statemeitf  was  made.  Tbe 
appellant  offered  in  evidence  tbe  written  ap- 
plication ot  the  Insured  wtaldi  ms  made  to 
the  medlca]  examiner  of  Qie  an?dlant  la 
said  appllcatkm  the  insured  stated  that  tha 
6At»  of  the  last  attendance  of  a  physician 
upon  him  was  in  1906.  and  that  at  said  thne 
he  was  attended  tor  malaria.  Tbia  applica- 
tion was  dated  January  28, 1918.  It  was  the 
contenUon  ot  the  aiq;>ellant  that  this  state- 
ment In  said  application  was  false  and  was 
a  fraud  uptm  the  appellant,  and  that  in 
truth-and  In  fact  the  ai^llcant  had  be«i  at-/ 
tended  by  a  ptayddan  on  the  22d  day  of  Jan- 
uary, 1018,  and  had  be«  found  by  said  phy- 
slUon  at  said  time  to  be  eufleilng  with  al- 
buminuria. 

Upon  the  trial  Uie  said  appIlcaUon  was 
ottered  In  erldence  by  the  appellant,  and 
there  was  testimony  tending  to  show  that 
tbe  applicant  had  consulted  a  physician  on 
tbe  22d  day  of  January,  1918,  and  that  at 
said  time  the  physician  had  found  the  appli- 
cant to  be  affected  with  ftlbnmlnuria  and 
bad  so  informed  the  apidlcant  at  said  time. 

Tbe  case  was  snlmdtted  to  a  Jury,  and  a 
verdict  returned  In  fiivor  ot  the  anwllee. 

I.  It  Is  urged  the  appelant  that  the 
court  should  have  directed  a  Terdtct  In  fii- 
Tor  ot  the  appellant  upon  the  record  on  the 
ground  that  the  evidence  affirmatively  shows 
that  tlie  applicant  was  guilty  ot  tnui  In 
tbe  manner  above  referred  to.  It  ts  also 
Insisted  that  the  verdict  should  have  beai 
set  aside,  and  a  new  trial  granted. 

The  application  of  insurance  was  not  at- 
tached to  or  made  a  part  of  the  policy,  nor 
Is  there  any  language  in  the  policy  by  whldi 
any  r^nence  la  made  to  said  appllcattm.' 
It  is  the  contention  of  the  a^dlant  tbat  said 
application,  not  thus  being  refened  to  oc 
made  a  part  of  the  policy  ot  insurance  was 
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pn^terly  admlsstble  in  erldenoe  on  the  qoes- 
tlon  of  miar^reooitatloa  and  fraud  on  the 
part  of  Hie  Insured  In  Issolng  the  policy  of 
Insurance. 
Section  1819  of  the  Code  Is  as  ftmows: 

"An  life  Inanrance  compaoiei  or  aasodaUons 
organtied  or  doing  business  in  this  state  under 
the  pro^sions  of  the  preceding  cbagterB  shall, 
upon  the  issue  of  any  policy,  attach  to  such 
policy,  or  indorse  thereon,  a  true  copy  of  any 
application  or  representation  of  the  assured 
wUch  by  the  terms  of  such  policy  are  made  a 
part  thereof,  or  of  the  contract  of  insurance, 
or  referred  to  therein,  or  which  may  in  any 
manner  affect  the  raUdity  of  such  policy,  or, 
upon  reinstatement  of  a  lapsed  pi^tey,  shall 
attach  to  tiie  renewal  receipt  a  true  copy  of  all 
representations  made  by  the  assured  upon 
which  the  renewal  or  reinstatement  Is  made. 
The  omiBBion  so  to  do  shall  not  render  the  pol- 
icy invalid,  but  if  any  company  or  assodaUon 
neglects  to  comply  with  the  requirements  of 
this  section,  it  shall  forever  be  precluded  from 
pleading,  alleging  or  proving  such  application 
or  representations,  or  any  part  thereof,  of  the 
falsity  thereof,  or  any  part  thereof,  in  any 
action  npon  such  policy,  ud  the  idalntlif  in  any 
sndi  action  shall  not  be  reqatred,  In  order  to 
recover  against  such  company  or  assodation, 
either  to  plead  or  prove  such  application  or 
representation,  but  may  do  so  at  his  option." 

We  have  had  frequent  occasion  to  constme 
this  section  and  the  corresponding  section 
1741,  referring  to  insurance  companies  otiier 
ttian  life. 

[1]  It  Is  urged  by  the  appellant  that  the 
application  in  the  Instant  case  does  not  come 
.under  the  terms  and  provisions  of  this  stat- 
ute, because  the  application  was  not  made  a 
part  of  the  policy  or  of  the  ccmtract  of  In- 
surance or  referred  to  therein.  The  statute, 
however,  provldea  that,  If  the  application  or 
representation  may  in  any  manner  affect  the 
validity  of  sudi  policy.  It  must  be  attached 
to  the  policy  or  Indorsed  thereon,  or  the  In- 
surance company  shall  forever  be  precluded 
from  pleading,  allegti^,  or  proving  such  ap- 
plication or  representations,  or  any  part 
thereof,  or  the  fftlslty  thereof,  or  any  part 
thereof.  In  any  action  up<m  such  policy. 

It  la  apparent  that  In  the  Instant  case  the 
aK>llcatlon  was  the  very  thing  that  affected 
the  validity  of  the  policy.  It  was  In  no  way 
attached  to  or  made  a  part  of  the  policy, 
but  by  the  language  of  the  statute  the  appel- 
lant was  precluded  from  pleading,  alleging 
or  proving  sndi  arolicatlon  or  representa- 
tions. It  was,  however,  pleaded  And  proved 
by  appellant 

We  have  r^>eatedly  held  tliat  all  defenses 
baaed  upon  the  aiipllcatioa  or  representation 
of  the  assured  "which  may  In  any  manner 
affect  the  validity  ol  said  poUcy"  forever  pre- 
cludes the  insurer  ''from  pleading,  alle^ng, 
or  proving  such  application  or  representa- 
tions, or  any  part  thereof,  of  the  falsity 
thereof  or  any  part  tSiereof."  Tbta  la  the  ex- 
press provisions  of  the  statute,  whlcSi  we  have 
repeatedly  recognised  and  uidteld.  Ooodwln 


V.  Assnrance  Aai^  87  Iowa,  228^286,  06  N. 
W.  1BT»  82  U  B.  A.  47S,  (B  Am.  8t  Beih  4U : 
Seller  ^  al.  v.  Life  AssX  <'105  Iowa,  87,  74 
N.  W.  911,  48  L.  B.  A.  637;  Johnson  v.  Dea 
Moines  Llfe.Infl.  Co..  lOS  Iowa,  278,  7S  N.  W. 
101;  Parker  v.  Des  Moines  Ufe  Ins.  Co., 
1<B  Iowa,  117,  78  N.  W.  826;  Corson  v.  Ins. 
AsB'n,  lis  Iowa,  485,  88  N.  W.  1086 ;  Bauen 
V.  Ins.  Co.,  129  Iowa,  726,  106  N.  W.  198; 
Blermann  v.  Ins.  Co.,  142  Iowa,  341,  120  N. 
W.  963;  Nutter  v.  Dea  hflolnes  Life  Ins.  Co, 
156  Iowa,  539,  136  N.  W.  801;  Murray  v. 
Brotherhood  of  American  Yeoman,  180  Iowa, 
626,  163  N.  W.  421;  Long  v.  N.  W.  NsL  LUa 
Ins.  Co.,  186  Iqwa.  369.  169  N.  W.  386. 

Counsel  for  appellant  strenuoutily  insist 
that  this  statute  does  not  apply,  for  the  rea- 
son tlmt  the  application  which  contained  the 
alleged  false  redtal  was  not  attached  to  the 
policy  of  Insurance,  nor  was  it  in  any  man- 
ner referred  to  therein.  It  la  true  that  the 
said  application  containing  tlie  said  repreeen- 
tation  was  signed  by  the  insured  and  deliv- 
ered to  the  medical  examiner  of  the  appel- 
lant, and  tliat  It  contained  the  all^^ed  fUae 
r^preemtationa,  and  that  It  was  in  no  way 
reftfred  to  In  the  policy  of  Insurance,  nor 
attached  to  the  same.  This  situation,  bow- 
ever,  woold  not  render  thla  ai^catliHi  or 
the  oral  repretentatlona  made  at  tSie  time 
same  was  signed  admissible  in  evidence  in 
bdialf  of  the  appellant  Tbe-otatate  ei^ese- 
ly  provides  that^ 

"All  life  insurance  companies  *  •  *  doing 
business  in  this  state  *  *  *  shall,  upon  the 
Issue  of  any  policy,  attach  to  such  policy,  or 
indorse  thereon,  a  true  copy  of  any  appUntion 
or  representation  of  tiie  assured  *  •  • 
whicb  may  hi  any  manner  affect  the  validity 
of  audi  policy." 

It  also  provides  that— 

"If  any  company  or  assodation  neglects  to 
comply  with  the  requirements  of  this  section,  it 
shall  forever  be  preduded  from  pleading,  al- 
leging or  proving  such  application  or  repre- 
sentations, or  any  part  thereof,  or  the  falsity 
thereof,  or  any  part  thereof,  in  any  action  npon 
'  such  policy." 

provislonB  of  tUa  statute  are  very 
broad  and  indusive.  It  not  only  refers  ta 
the  aiqplication  of  the  Insured,  bat  also  to 
any  "representation  of  the  assured  •  •  • 
which  may  In  any  manner  affect  the  validity 
(tf  each  policy.'* 

In  the  instant  case  the  ai^dlant  pleaded 
and  relied  upon  the  alleged  false  repreeenta- 
tfon  made  by  the  Insured  to  the  medical  ex- 
aminer, whldi  r^reeentation  was  ^embodied 
in  a  written  appUcatlon,  whldi  waa  not  at- 
tadied  to  or  made  a  part  ct  the  poUey  of  in- 
surance, or  referred  to  therein.  Under  the 
providcms  o£  tUs  jrtatate^  tli!l»  situation  did 
not  entitle  13ie  antdlant  to  plead  the  sold 
application  and  to  offer  the  same  in  evidence, 
and  to  then  prove  the  falsity  of  the  repre- 
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seotatlon  tlierein  contained,  u  a  ground  for 
aToidance  of  tbe  policy.  Tb»  statute  was 
designed  to  meet  exactly  nidi  a  sltuatlcm 
and  to  requlK  the  InHurance  company , to  aty 
tach  to  Its  policy,  or  embody  therein,  any  ap- 
irtlcaUon,  or  any  reiwesentatfon  wblcSi  It  re- 
lied npon  and  "which  may  In  any  manner  af- 
fect the  Talldity  of  such  poUcy.** 

Aivdlanf  B  position  la  that,  tbe  appllcatlfm 
and  tbe  repreaentatloa  tbereln  made  being 
offered  In  enridence  by  the  appellant,  and 
proof  being  offered  tending  to  show  that  tbe 
nld  repreaentatlon  was  falae,  the  aiv^lant 
was  entitled  to  a  directed  verdict  npon  said 
record. 

We  are  «t  tbe  <q;>lnlon  that,  nnder  said 
statute,  tbe  court  vaa  In  error  in  rec^vlng 
In  evidence  tbe  said  written  mrpllcatlon  of 
the  Insured,  or  permitting  tbe  appellant  to 
prove  the  same  or  the  representation 
claimed  to  have  be«k  made.  Tbe  statute,  by 
Its  very  terms,  prohibits  tiie  pleading  or 
proving  of  any  sndi  aiqpUcatlon  or  represen- 
tation unless  Uie  same  Is  attached  to  or  In- 
dorsed qpon  the  polkf.  Hie  trial  court; 
however,  p«*mitted  this  to  be  done  over  ob- 
jection of  tbe  appellee.  The  verdict  being  in 
appellee's  favor,  appellee  is  now,  of  course, 
in  no  podtlon  to  complain  of  this  action  of 
Che  trial  court,  but  appellant  cannot  claim 
reversible  error  upon  the  failure  of  the  court 
to  direct  a  verdict  predicated  upon  thlsirec- 
ord  made  In  Its  behalf. 

[2]  The  appellant  Inrists  that,  under  sec- 
tion 1812  of  the  Code,  It  Is  entitled  to  show 
tiiat  the  certificate  of  Insurance  "was  pro- 
cured by  or  through  the  fraud  or  deceit  of 
the  assnred,"  This  Is  undoubtedly  true,  but 
the  fraud  or  deceit  relied  upon  In  the  Instant 
case  is  with  respect  to  tbe  representation 
that  was  made  by  the  Insured  at  the  time  of 
making  tbe  application  for  the  insurance 
Section  1812  and  sectl(m  1819  must  be  read 
together,  and  when  the  "fraud  or  deceit  of 
the  Insured,"  relied  upon  by  the  Insnrancn 
company,  consists  of  any  "r^resentatlon  <tf 
tbe  assured  •  •  •  which  may  In  any  man- 
ner affect  the  validity  of  such  policy,"  then 
such  representation  most  be  attached  to  the 
policy  or  Indorsed  thereon,  or  the  Insurance 
company  Is  "precluded  from  pleading,  alleg- 
ing or  proving"  the  same. 

We  tbln^  the  case  comes  squarely  nnder 
the  provisions  of  this  statute  and  our  previ- 
ous holdings. 

Other  matters  referred  to  by  the  aivellant 
in  argument  are  involved  In  what  we  have 
heretofore  gaXi,  or  require  no  further  con- 
sideration. 

We  find  no  error  requiring  our  Interfer- 
ence with  the  judgment  of  tbe  trial  oonxt, 
and  It.ls  therefore  affirmed. 


8TBVBNS,  G.  J.,  and  STANS  and  AB^ 
THUR,  JJ.,  concur. 
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RAMSEY  et  al.  V.  RAMSEY  •!  al. 

(No.  83921.) 

(Supreme  Court  of  Iowa.  Feb.  7,  1922.) 

f.  Wills  «=s>89— Note  sot  exftcated  Is  oompll- 
aaea  with  statute  of  wills  sot  tettaimtary. 
When  testator  laade  his  win  and  codicil 
and  later  exeented  a  note  payable  to  one  ^  the 
devisees  and  Indozsed  thereon  a  statement  that 
collection  mi^t  be  enforced  againat  deaeribed 
property,  such  note,  not  being  executed  In  ccm- 
pUance  with  the  statute  of  wUIb,  was  not  tes- 
tamentary In  diaracter. 

2.  WHIs  «s»l67  —  AHsrlsg  er  eluuiBlag  with 
easie  soisninHy  as  la  nnklai. 

If  a  testator  desires  to  sUw  w  change  Us 
wlU.  he  most  do  so  with  tbe  same  solemiity 
as  hi  tbe  thereof. 

3.  exeoetora  sad  ataialstrators  «=327l  — 
Where  oertala  real  estate  was  devised,  aa 
order  for  sale  et  ndevlsed  trasi  fer 
■sat  of  debts  proper. 

Where  a  teatator  devised  certain  of  Us 
resl  estate^  but  died  sdsed  of  a  small  tract  not 
mentioned  in  the  will,  an  order  for  the  pay- 
ment of  decedents  dritts  from  Uie  sale  of  the 
tract  was  j^roper. 

Appeal  fron  District  Oourt  Foweshlek 
C!ounty ;  Cbas.  A  Dewey,  Jndga 

Action  In  equity  for  the  partition  of  real 
estate  among  the  h^rs  of  James  Ramsey, 
deceased.  Judgment  and  decree  was  entered 
in  favor  of  the  defendants.  Plaintiffs  ap- 
peal. Affirmed. 

Boyd  A  Boyd,  of  Malcolm,  Talbott  A 
Talbott.  <Ht  Brooklyn,  and  Frank  Bechly,  of 
Montesuma,  for  appellants. 

Thomas  J.  Bray  and  John  IL  lake^  both  of 
Oskaloosa,  Cor  a|K>tf  lees. 


DB  OBAFF,  J.  CI]  TUs  Is  an  action  In 
partltioa,  but  Uie  cntn^Ung  ansstlon  In- 
v^dves  the  eonstmettoii  of  tbe  will  of  Jamas 
Bamaer.  deceased.  Defendant  George  Bam- 
sey  and  plwlntiff,  John  8.  Ramsey  are  brotb- 
en  at  James  Bamsey,  deceased.  Flalntiff  Km- 
ma  HntchlmKm  Is  his  sister,  and  defoidant 
Ida  Ramsey  Is  hia  niece  and  tbe  duly  ap- 
pointed and  acting  eiacutrlx  of  his  estate- 
James  Ramsey  died  testate  seised  of  llie  real 
estate  in  controversy.  By  the  iwovlidons  of 
his  will  and  codicil  annexed  there  was  de- 
vised to  Ida  Bamsey  a  certain  120  acres  of 
land  (see  description  infra),  reserving  unto 
George  Bams^  tbe  net  Income  firam  me- 
half  of  said  land  for  his  use  and  soivart  dur- 
ing bis  natural  life. 

By  Che  terms  of  tbe  later  oodldl  tbe  testa- 
Urt  related  ttiat  the  devise  and  beanest  to 
his  niece  "were  and  are  made  ftir  her  as 
compensation  to  bet  for  htf  servke  in  tbe 
care  of  my  home  and  in  the  caxe  of  me." 
During  tbe  testator's  lifetime  he  executed 
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a  promisBory  note  Id  the  sam  of  $17,000  pay- 
able on  ta  before  two  yeara  after  date  (June 
6,  1918),  to  bla  niece  Ida  Ramsey  and  in- 
dorsed on  the  back  tboreof  tiie  following: 

"As  security  for  payment  of  the  within  note 
I  do  hereby  pledge  the  N.  B.  %  of  the  N.  W. 
34  and  the  S.  %  of  the  N.  W.  all  In  mc^ 
tlon  ISi,  township  79  north,  of  range  14»  and 
agree  that  in  case  I  do  not  pay  this  note  that 
collection  may  be  enforced  from  the  above- 
descrihed  real  estate,  and  that  alone. 

his 

"James  X  Bamsey. 
mark 

"Witness  to  mark:  0.  W.  dark." 

This  note  was  not  delivered  to  Ida  Rani< 
sey,  bnt  was  placed  in  the  custody  of  testa- 
tor's attorney.  PlalnUCts  allege  that  this 
note  was  executed  in  satisfaction  of  the 
devise  of  James  Kamsey  to  Ida,  and  that  the 
plaintiffs  and  the  defendant  George  Bamsey 
are  the  owners  of  an  undivided  one-tblrd  of 
the  real  estate  so  devised.  Defradant  Ida 
Ramsey  In  answer  denies :  <1)  That  the  tes- 
tator executed  and  delivered  to  her  the  note 
In  question ;  (2)  that  satd  note  was  in  Batl»- 
faction  of  the  devise  to  her;  and  <S)  that 
she  accepted  said  note  or  that  she  has  any 
lion  on  the  real  estate  devised  by  virtue 
thereof. 

It  appears  from  the  testimony  that  the 
testator  executed  this  note  for  the  purpose 
of  saving  his  niece  the  payment  of  the  tax 
that  would  be  due  and  payable  by  a  collater- 
al heir.  The  fair  preponderance  of  the  evi- 
dence establishes  that  this  note  was  never 
delivered  to  Ida  Ramsey,  although  she  may 
have  bad  knowledge  that  it  had  been  ere- 
cuted. 

If  the  execution  of  this  note  constitutes  an 
abandonment  of  the  provisions  of  the  will 
as  to  Ida  Ramsey,  then  &e  note  must  be 
necessarily  viewed  as  testamentary  In  char- 
acter. It  was  not  ^ecuted  in  compliance 
with  the  statate  of  wills,  and  most  therefore 
fall  as  a  testamentary  document.  Under 
the  statute  it  did  not  convey  anything  of 
value  to  Ida  Ramsey.  She  never  accepted 
the  instmment,  and  it  was  not  In  fact  de- 
livered to  her  in  her  Individual  capacity. 
Nor  does  this  case  present  or  Involve  the 
doctrine  of  ademption  or  satisfaction. 

[2]  If  a  testator  Intends  to  alter  or  change 
his  win,  he  must  do  so  with  the  same  solem- 
nity as  in  the  making  thereof.  Oay  v.  Oay, 
^  Iowa,  415,  14  N.  W.  238,  46  Am.  Rep.  7& 
Bad  the  testator  executed  and  delivered  a 
mortgage  on  the  real  estate  devised,  it  would 
not  have  constituted  a  revocation  of  the  will. 
Stabbs  T.  Huston,  33  Ala.  CSS.  The  Intent 
■of  the  testator  in  the  execution  of  the  note 
was  to  save  this  real  estate  to  the  devisee 
-without  obligation  to  pay  a  collateral  in-; 
taeritance  tax.  In  this  he  failed. 

We  do  not  deem  It  necessary  to  review  the 
«aseB  Involving  tbe  doctrine  of  adranptlon 


and  satlsfaetfon.  Bee  In  re  Sstate  of  Hall, 
132  Iowa,  664^  UO  N.  W.  148 ;  In  re  Bstata  at 
Brown*  139  Iowa,  219.  U7  N.  W.  260;  Bnnr 
bam  T.  Comfort,  108  N.  T.  585. 16  N.  B.  710, 2 
Am.  8L  Bep.  462. 

tS]  The  testator  died  setwd  of  a  smaU 
acreage  tnct  whicb  was  not  mentioned  or 
devised  In  his  will.  The  trial  court  held 
that  this  parcel  of  real  estate  was  subject 
to  the  payment  of  the  dAts  of  tbs  deoedent 
The  ruling  on  this  proposltlcm  Is  clearly  cor- 
rect 

The  decree  entered  by  the  trial  court  Is 
thvefore  afBimsd. 

STEVENS,  O.  J.,  and  WEATHB  and 
PBBSTON,  ooneur. 


GRANBY  V.  FRIEDMAN.    (No.  S4500.) 

(Supreme  Court  of  Iowa.   Feb.  14,  1922.) 

t.  Appeal  asd  error  «=3263(l)--No  eomplaint 
of  charge  la  absence  of  proper  exoeptiona. 
Complaint  as  to  parts  of  court's  charge 
cannot  be  reviewed,  where  no  proper  excep- 
tions were  preserved  in  the  court  below. 

2.  evMssee  «=3>47 1(9)— Party  Miy  testify  ts 
oosoisslos  as  to  own  nallee. 

In  action  for  malicious  suing  out  of  search 
warrant  and  searching  of  room,  defendant  had 
a  right  to  testify  to  the  eondnsion  that  he  aft- 
ed  without  malice. 

3.  Appeal  and  arror  ^I058(t)— Exdoslos  sf 
svldeses  held  harsileas. 

In  malidous  prosecution,  any  error  of  the 
court  in  excluding  evidence  offered  to  show 
want  of  malice  was  harmless,  where  defend- 
ant was  permitted  to  detail  tiie  entire  trans- 
action and  to  twiOs  to  all  <tf  tiie  drennstanecs. 

4.  Malldsut  proteostloB  «ss»64(2}->WaBt  sf 
probable  oauta  shows. 

In  aeUon  for  maUdous  prosecution,  evi- 
dence Aeltf  to  Sustain  a  finding  of  want  of  prob- 
able cause  for  the  suing  ont  of  a  seardi  warrant 
and  searching  of  a  room. 

5.  Malidoas  prosesstloB  ^Beo— $500  held  sot 
excessive. 

A  verdict  for  $500  for  the  malidoos  saing 
out  of  a  search  warrant  and  seardiing  of  plain- 
tiff's room  heUi  not  so  excessive  as  to  indicate 
passion  or  prejudice  on  the  part  of  the  jury. 

Appeal  from  District  0>urt,  Mahaska 
County ;  D.  W.  Hamilton,  Judge. 

Action  at  law  to  recover  damages  for  the 
alleged  malicious  suing  out  of  a  search  war- 
rant and  the  searching  of  a  room  ocoupled  by 
plaintiff.  There  was  a  verdict  and  Judgmmt 
for  plaintiff  in  the  court  beiow.  Defendant 
appeals.  Affirmed. 
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H.  H.  Sheriff,  0.  0.  Orvls,  and  O.  C.  O. 
Phillips,  all  of  OBkaloosAt  tor  appoUaat. 

L.  T.  Sbangle  and  D.  O.  Waggoner,  both  of 
Oskaloosa,  for  appellee. 

STEVENS,  C.  J.  The  appellant,  Loula 
Friedman,  la  a  retail  merchant  engaged  In 
the  sale  of  ready-made  clothing  in  the  city 
of  Osbaloosa.  His  store  was  entered  by 
burglars  on  the  night  of  September  13, 1919, 
and  two  snlts  of  clothes  and  a  handbag 
stolen  therefrom.  On  September  16th  fol< 
leaving,  appellant  subscribed  and  swore  to 
an  affidavit  for  a  search  warrant  before  a 
justice  of  the  peace  of  Mahaska  county,  re- 
citing that  he  had  good  reason  to  believe  that 
appellee  was  secreting  the  stolen  property  In 
his  room  at  316  Second  Avenne  West,  in  the 
dty  of  Osbaloosa,  and  asking  the  issuance 
of  a  warrant  for  the  search  thereof.  A  war- 
rant was  issued,  and  the  resldrace  at  the 
above  number,  including  the  room  of  appel- 
lee, which  he  occupied  as  a  roomer  of  the 
lessee  of  the  building,  was  searched  by  the 
chief  of  police  and  others,  but  nothing  be- 
longing to  appellant  was  found  therein.  The 
affidavit  recited  that — 

"He  (appellant)  has  cood  reason  for  believ- 
ing that  wm  Granby  had  said  property  in  his 

posBesBioQ  and  that  it  is  secreted  in  and  about 
the  dwelling  house,  barn,  or  other  building  of 
said  wniiam  Qranby  in  the  town  of  Oskaloosa, 
fai  said  county,  *  *  *  in  the  buildioE  locat- 
ed 810  Second  Avenue  West,  where  he  lives, 
and  ocenpled  as  Us  home.** 

A  negro  and  white  man  were  later  ar- 
rested, charged  with  the  burglary  and  lar- 
ceny of  the  clothing  and  handbag,  oonvicted, 
and  sent  to  the  penitentiary. 

[1]  Complaint  is  made  of  several  para- 
graphs of  tbe  court's  charge  to  the  Juiy. 
but,  as  no  proper  exceptions  were  preserved 
thereto  In  the  court  below,  these  assignments 
cannot  be  reviewed  upon  this  appeal.  An- 
tliony  V.  O'Brien,  188  Iowa.  802,  175  N.  W. 
700. 

I.  It  Is  also  argued  by  counsel  for  ap- 
pelant that  the  premises  were  searched  with 
the  consent  of  the  proprietor  thereof.  There 
is  no  pretense,  however,  that  appellee  con- 
sented to  a  search  of  his  room,  which  was 
conducted  without  his  knowledge  and  dur- 
ing his  absence.  Be  that  as  it  may,  the 
court  In  its  charge  to  the  Jury  made  no  ref- 
erence whatever  to  the  search  made  of  the" 
premises,  and  confined  the  Issues  submitted 
to  the  malldous  filing  of  the  affidavit  and 
the  suing  out  of  the  warrant  Tbe  only 
questions  presented  by  the  record  for  review 
are  those  involving  rulings  of  the  court  upon 
objections  to  questions  propounded  to  appel- 
lant in  chief,  and  the  claimed  InsufBdency 
of  the  evidence  to  sustain  the  verdict  and 
the  ezcessiveness  thereof. 

[2, 3]  The  testimony  excluded  by  the  court 
apon  the  objection  of  counsel  for  aK>ellee 


vras  offered  for  the  purpose  of  Aowing  vrant 
of  malice  on  the  part  of  appellant  In  suing 
out  the  search  warrant.  The  court  may 
well  have  permitted  the  witness  to  apswer 
these  questions.  The.answos  thereto  could 
not  well  have  been  particularly  prejudicial 
to  appellee.  Aivellaot  had  a  right  to  tes- 
tify to  the  conclusion  that  he  acted  without 
malice.  The  court  permitted  him  to  detail 
the  entire  transaction,  and  to  testify  to  all 
of  the  circumstances  leading  up  to  the  filing 
of  the  affidavit  for  a  seardi  warrant.  We 
are  of  the  opinion  that  the  ruling  of  the 
court  was  without  substantial  prejudice. 

[4]  The  direct  questions  propounded,  to 
which  objection  was  sustained,  asked  the 
witness  to  state  whether  at  the  time  of  filing 
the  aflldavit  he  had  anything  against  ap- 
pellee, or  if  they  had  ev^  had  any  trouble. 
Appellant  was  permitted  to  state  In  detail 
his  acquaintance,  business  and  other  rela- 
tions witb  appellee,  which  tended  to  negative 
any  111  feeling  upon  appellant's  part  toward 
appellee  and  showed  that  their  relations 
were  pleasant  The  only  circumstances  up- 
on which  appellant  relied  as  tending  to  show 
probable  cause  was  the  fact  that  appellee 
entered  his  place  of  business  shortiy  before 
midnight  on  the  evening  of  September  12th 
and  looked  at  one  of  the  suits  that  was 
stolen  from  the  building  some  time  after 
midnight,  and  the  further  fact  that  he  had 
previously  tooked  at  the  same'  suit.  Appe- 
lant law  appellee  the  following  morning  and 
inquired  whether  ha  saw  any  one  In  the  al- 
ley near  the  building  when  he  left  the  atoie 
the  preceding  evmlng.  Appellee  answered 
that  he  did  not  Appellee  Is  a  young  man 
about  19  years  age,  unmarried,  and  was 
employed  across  the  street  from  appellant's 
store  in  a  barbw  stu^.  This  action  was 
brought  by  his  next  friend,  H.  L.  MUcesell. 
He  had  lived  In  the  vicinity  of,  or  not  far 
from,  Oskaloosa  most  of  bis  life,  and,  so  far 
as  is  disclosed  hy  the  record,  appellant  had 
little  reason  for  believing  tbat  he  bad  com- 
mitted the  crime.  As  stated,  the  sufficiency 
of  plaintiff's  petition  is  not  challenged,  nor 
were  proper  exertions  preserved  to  the  in- 
structions in  the  court  below,  so  that  it  Is 
quite  unnecessary  to  discuss  the  law  of  the 
(»se;  but  see:  Krehblel  v.  Henlde,  142  Iowa, 
677,  121  N.  W.  878 ;  Krehblel  v.  Henkle,  162 
Iowa,  604,  120  N.  W,  945,  133  N.  W.  116,  Ann. 
Gas.  1913B,  1156;  Wilson  v.  Thurlow,  166 
Iowa,  656,  137  N.  W.  956 ;  McOlnrg  v.  Bren- 
ton,  123  Iowa,  872,  98  N.  W.  881,  65  L.  R. 
A.  619.  101  Am.  St  Bep.  323;  Krehblel  v. 
Henble.  178  Iowa.  770, 160  N.  W.  211 ;  Kreh- 
blel V.  Benkle.  102  Iowa,  604,  120  N.  W.  946, 
133  N.  W.  116,  Ann.  Oas.  1913B,  1158. 

[SI  III.  Wbat  we  have  already  said  large- 
ly disposes  of  appellant's  contention  tbat  the 
verdict  Is  without  support  in  the  evidence. 
Under  the  instructions,  the  Jury  was  per- 
mitted to  allow  exemplary  damages.  A  ver. 
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diet  for  9600  ma  retonud  by  tbe  Jury,  but 
without  any  flndliiE  as  to  ttie  amount  of  ac- 
tual damages  allowed.  Pcarhapa  appellant 
was  Influenced  somewliat  by  the  advice  of 
tiie  juBtlce  of  tbe  peace  and  peace  <^cen  In 
ctiai^  of  the  InTostigB'tlon  to  file  the  afflda- 
.Tlt,  but  these  fftcts  were  before  the  Jury,  and 
we  cannot  say  that  the  verdict  Is  without 
support  In  the  evidence.  If  plalntUE  was  en- 
titled to  recover  at  all,  the  verdli^  while 
substantial,  is  not  so  excessive  as  to  Indi- 
cate passion  or  prejudice  on  the  part  of  the 
jury.  Other  questions  discussed  by  counsel 
ban  bem  given  careful  consideration  1^  us, 
but  Oiey  are  without  sabstantial  merit  We 
find  no  cround  for  reversal. 

It  fttllows  that  the  judgment  of  tbe  eourt 
below  Is  afllnned. 

PBGSTON,  DB  GBAFF,  and  WBATEB, 
n.,  concur. 


MeOERMOTT  v.  JOHNSbN  et  al. 
(No.  34339.) 

(Bnpreme  Oourt  of  Iowa.  Feb.  14,  1922.) 

1.  EvIrisBce  «s>262— Tettlnosy  that  defendast 
advised  pialstlff  to  sae  liablli^  insurer  sot 
admlssibis  ss  part  of  eosversatlon  ttiowlsa 
adnlssioB  of  ssgllgenoe. 

In  sction  for  injuries  sustained  in  automo- 
bile collision,  in  whidi  plaintiff  was  permitted 
to  testiff  as  to  defendant's  admissions  as  to 
canse  of  accident  in  conversation  with  plaintiff 
while  plaintiff  was  in  the  hospital,  exclasion  of 
testimoQ7  that  In  such  eonversation  defendant 
told  plaintiff  to  sos  insarance  company  by  wlilch 
he  had  been  insored  against  liability  held  prop- 
er; such  testbnony  not  being  msterisl  to  show 
thst  defendant  was  guilty  ot  ne^igraee,  or 
thst  be  sdmitted  such  nstf  Igenee. 

2.  Highways  «ml84(3)— Is  salt  for  Isjsries  Is 
aa  astomeUle  eolllslos  oostrlbstery  segli- 
geaes  iMid  for  jaiy. 

In  suit  for  injories  in  a  colUsion  between 
antemoUlss,  contribntny  negligenos  htU  for 
the  Joxy. 

3.  Highways  «s>l84(l)— Driver  sslng  for  Is- 
jsries In  automobile  oolllsfon  must  allege  asd 
prove  froedom  frosi  costrlbutory  segllgesoa. 

Driver  suing  for  injuries  sustained  in  an 
automoWe  coUision  must  sllege  and  prove  his 
freedom  from  contrilnitory  negligence. 

4.  HIghwsys  «=>I84(3)— In  a  suit  for  Injuries 
Is  an  automobile  oollislon,  defendant  driver's 
■egligsaoe  held  for  Jury. 

In  suit  for  injnrieB  sustained  in  an  auto- 
mobile collision,  wherein  plaintiff  claimed  de- 
fendant was  driTing  on  wrong  side,  the  negli- 
icnce  of  dsf  sndsttt;  who  claimed  to  hare  "akid- 
ded"  because  of  a  wet  pavement,  keld  for  tbe 
jury. 

Appeal  from  District  Court,  Woodbury 
County;  George  Sepaan,  Judge. 


Action  by  George  W,  IfeDennott  against 
Bonald  Jtdmeon  and  anoth»  to  recover  for 
damages  caused  by  an  sutomolrtle  collision. 
Tbe  jury  returned  a  verdict  for  tbe  defend- 
ants,  and  the  plalntlfl  appeals.  Affirmed. 

Griffin,  Griffin  ft  Griffin,  of  Sioux  Uty,  for 
appellant. 

10.  H.  Schmidt,  of  Sioux  City,  for  appel- 
lees. 

FATIXiLE,  J.  On  tbe  evoilng  of  June  28. 
1919,  the  appellant  was  riding  In  an  autCKno- 
bile  driv«i  by  one  Dr.  Martin,  np<m  what  la 
known  as  the  "Military  Boad"  near  Sioox 
City.  Said  road  is  a  paved  highway.  Tbe 
automobile  was  being  driven  on  the  rlgbt- 
hand  side  of  the  road.  It  was  dark  and 
misty.  The  car  In  which  appelant  was  rld- 
Ing  met  several  automobiles  going  in  tbe  op- 
posite direction.  The  car  driven  by  the  ap- 
pellee Bonald  Johnson,  oame  Into  ocdlldon 
with  tbe  car  driven  by  Dr.  Martin,  and  tbe 
api>ellant  recdved  the  injuries  for  which  re- 
covery Is  sought  Tbe  case  was  submitted 
to  the  jury,  which  returned  a  verdict  in 
favor  of  the  appellees.  The  appellee  Cbaae 
G.  Johnson  was  the  owner  at  the  car  that 
was  being  driven  at  the  time  of  the  collision 
by  the  appellee  Ronald  Johnson.  A  young 
lady  was  riding  with  the  safd  Bonald  John- 
aon  at  the  time  of  tbe  accident. 

I.  In  bis  opening  statement  to  the  jury, 
counsel  for  the  appellant  stated,  in  sub- 
stance, that  after  tbe  accident  the  appdlee 
Bdnald  Johnsim  came  to  the  hospital  where 
tbe  appellant  was,  and  stated  In  effect  that 
be  was  to  blame  for  the  accident,  and  that 
appellant  abould  Ivlng  suit  against  tbe  'lia- 
bility cwnpany  or  lasnrance  company  to  re- 
cover damages  thwefor.  Tim^y  objectipn 
was  interposed  by  counsel  for  the  sppellee  to 
this  statement  regarding  the  liability  com- 
pany.  Wboeupon  tbe  court  said: 

"The  remark  that  was  made  by  counsel  for 
the  plaintiff  in  his  opening  statement,  that  the 
driver  of  the  car,  Bonald  Johnson,  advised  the 
plaintiff  to  bring  action  against  the  liaUIity 
company,  was  improper,  and  will  be  entirely 
disregarded  br  the  jary  in  the  trisl  of  tUm 
esse." 

firror  la  claimed  In  this  ruling.  It  is  alsj 
urged  In  this  connection  that  the  court  erred 
In  refusing  to  permit  the  appellant  to  prove 
tbe  alleged  statement  of  the  said  appellee 
Bonald  Johnson,  to  the  ^ect  that  the  ap- 
pellant should  sue  the  liability  company. 
The  record  in  r^rd  to  this  matter  is  some- 
what cloudy.  When  a  witness  was  asked  re- 
garding the  conversation  with  the  appellant 
at  the  hospital,  the  objection  Interposed  by 
counsel  for  the  app^ee  was  overruled,  with 
an  instruction  from  the  court  to  the  witness 
to  confine  himself  to  what  tbe  appellee  may 
have  said  on  the  occasion  In  regard  to  tta» 
aoMoit,  as  to  why  and  bow  it  happaoed. 
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We  fall  to  flBd  any  oSee  in  tbe  record  as  to  which  It  mnat 
ffhat.  If  anything,  app^ant's  counsel  ex- 
pected to  prore  by  the  witness  In  respect  to 
this  c(nir«rsatlon  with  the  appellee;  It  seons 
to  be  assumed  that  appellant's  toimsti  d»> 
slrsd  to  prove  as  a  part  of  the  amversiitlttB 
with  the  appose  the  matter  referred  to  in 
the  openliv  statement,  to  the  tttect  that  the 
appellee  stated  to  the  appelant  that  he  (the 
aro^lftnt)  shooM  sue  the  liability  company. 
Tbe  argument  is  that  appellant  had  a  right 
to  show  to  the  jury  the  fact  that  amwllee 
carried  liability  insurance,  and  especially  so 
whfD  this  was  a  part  (tf  taie  ctmremtlon  In 
wlileh  it  is  (dalmed  aroellee  said  that  lie  was 
to  blame  for  tbe  accident, 

[1]  We  do  not  find  orror  !■  the  nemcd  In 
ncazA  to  the  matter  of  whldi  complaint  is 
made.  The  court  permitted  the  appellant  to 
ptoTO  all  of  titte  admlsslonB  and  dedaratlOBs 
ot  Uie  arooUee  toiding  to  show  tbe  cause  ot 
tike  acddwt  and  UaOlUty  on  his  part.  The 
record  falls  to  disclose  that  any  exertion 
was  taken  to  tbe  ruling  of  tbe  court  at  the 
tlmo  of  tbe  openSns  rtatmnent  to  the  Jury^ 
and  no  offitr  was  made  to  prove  tbe  mattera 
xflftnrad  to,  and  no  exception  presarred  to 
tbe  coorfa  ruling.  However,  If  the  record 
before  us  were  deemed  snffldent  to  make  the 
ODflStlon  beftwe  ns  rerrtawablet  we  do  not  find 
aaj  mm  In  tbe  ruling  of  tbe  coort  excluding 
the  aU^pBd  referoioe  to  tbe  fact  that  the  ap- 
pellee advised  the  ^tpaUant  to  sue  the  Ua- 
l^ty  compiuir.  Such  erldenoe  had  no  prop- 

bearing  upon  the  qnesUon  of  whether  or 
not  the  awellee  was  guilty  of  negligence,  or 
wlieUier  appellee  admitted  sudi  negllgenoe 
In  the  conversation  referred  to.  There  was 
so  error  at  this  point  of  whl&h  appellant  can 
complain. 

£2, 1]  n.  In  Instruction  No.  10,  the  court 
Instructed  the  Jury  that  they  could  take  bito 
cimslderatlon  the  question  of  whether  or  not 
the  appellant  could  have  avoided  the  acci- 
dent or  collision  if  by  the  exercise  of  reason- 
able care  be  could  have  discovered  the  im- 
pending collision  or  danger  and  warned  the 
driver  of  said  automobile,  and  thereby  «- 
aUed  him  to  stop  or  turn  aside,  Tbe  ensei^ 
tlon  lodged  against  this  Ins  traction  is  that 
tt  waa  error  to  give  It  *1>ecaaBe  the  undta- 
pDted  testfancmy  dwwa  tbat  tbe  ^alntllt  had 
BO  ndi  opportnnlty  to  warn  the  driver  of 
tbe  ear  la  vhldi  bo  was  riding  ta  time  to 
avoid  the  ctdltslon,  anid  because  there  was 
no  evidence  upon  which  the  Jury  could  flod 
such  contributory  ne^genoe  on  the  part  of 
tbe  plaintur."  We  do  not  think  tbe  Instmo- 
tion  as  given  waa  vulnerable  to  the  objection 
Izfterpceed  thereto.  It  was  Incmnbent  upon 
tbe  plalntlfl  to  allege  and  inove  his  freedm 
flram  oontrlbntory  negligence.  Hie  evidoee 
la  ttaa  case  wfta  not  of  lliat  idiaraetar  from 
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be- said  that  all  reasonable 
and  fair-minded  men  wonld  agree  that  tbe 
Bi^)ellant  was  not  guilty  of  contributory  neg- 
ligence, and,  such  being  the  sttuatitm.  It  was 
a  question  to  be  determined  by  the  Jury. 
The  exception  urged  to  Instruction  No.  10, 
submitting  the  question  of  contributory  neg- 
ligence to  the  Jury,  was  not  well  taken. 
Stoker  v.  Tri-City  By.  Co.,  182  Iowa,  1090, 
16B  N.  W.  30,  U  B.  A.  UlSF,  SIS;  Bradley 
V.  Intemrban  By.  Ck>.,  1%  N.  W.  408;  War- 
ing V.  Dubuque  Electric  Go.,  deeded  at  the 
January,  18^  term  of  this  court,  186  N.  W, 
42;  Wagner  v.  Kloster,  188  Iowa,  174,  175 
N.  W.  840. 

[4]  ni.  It  is  urged  that  the  court  erred  In 
overruling  the  appellant's  motion  for  new 
trial,  on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence  and  Is  the  result  of 
prejudice  <m  the  part  of  the  Jury.  It  is  the 
oonteatloi  of  tbe  appeUant  that  at  the  time 
of  tbe  accident  in  question  tbe  appellee  was 
on  the  left-hand  aide  of  the  higbway,  and  tbat 
he  was  dearly  guilty  of  negllgenoe  causing 
the  Injury,  and  that  aj^dlant,  and  also  the 
drivor  of  the  ckt  In  wbltdi  he  was  riding, 
were  entirely  free  from  contributory  negli- 
gence. It  appeara  fhnn  the  evidence  tbat  as 
tbe  two  cara  apptoacbed  ea<ai  other  the 
rlgbt^hawf  wboela  of  the  appeUetf  s  car  were 
off  tbe  parssnent,  irtiidi  waa  about  18  ftet! 
widp.  and  the  aiq^^lee  waa  endeavwing  to 
get  bis  car  back  on  the  pavement  by  turning 
the  wbedB  to  fbe  left  Tbe  pavement  was 
sllsoeiT  from  the  rain.  It  Is  the  appellant's 
contention  that  in  taming  to  the  left  to  get 
back  on  tbe  pavement  the  appellee's  car 
passed  to  the  lefMiand  side  the  pavement 
and  caused  tbe  colllsimi.  Then  Is  also  evi- 
dence to  the  ^ect  that  Immedlat^y  after 
the  collision  both  of  the  cars  were  located 
near  the  center  of  tbe  highway.  AppeUee 
contended  that,  because  of  the  wet  pavoneat, 
bis  car  "sUdded"  and  oame  In  otmtact  with 
tbe  arodlanf  a  car. 

It  was  dearly  a  case  for  tbe  Jury  to  'deter- 
mine from  all  of  tbe  evidence  wfaetha  or 
not  the  appellee  was  guilty  of  n^;llgence, 
and  whether  tbe  appelant  waa  free  from 
eoBtrlbutory  negIlg<eDce.  We  cannot  say  that 
the  verdict  in  favor  of  tbe  appdlee  was  Hie 
result  of  pasBlon  or  prejudice  on  tbe  part  of 
the  Jury.  The  case  seems  to  bave  been  fair- 
ly submitted  to  tbe  Jury  to  detwmlne  the 
qoestlonB  of  fact  thwein  involved. 

We  bave  examined  all  of  the  etrors  urged 
19'  the  appelant,  and  find  none  reqolrli^  a 
reversal  of  the  case. 

Tba  Judgment  ^n)ealed  from  moat  there- 
torh  be,  and  tbe  same  Is,  aflBrmed. 


STIIVBNS,  C.  J.,  and  BTANB  and  AB- 
THUB,  eoneor. 
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SMITH  V.  SMITH.    (N«.  34400.) 

(Snprone  Gfnirt  of  Iowa.   Feb.  T,  1922.) 

1.  Divorce  ^325^Allmony  to  wifo  of  55  In 
one-third  the  farm,  with  the  improvements, 
held  proper. 

Under  Code,  |  8180,  proriding  that  the 
court  ehall  make  snch  an  order  as  to  the  prop- 
ertr  aa  aball  be  right  in  an  action  for  divorce, 
the  award  to  the  wife  65  years  of  age  of  the 
cnatody  of  a  minor  child,  and  an  allowance  of 
approxunately  one-third  of  the  farm  with  the 
improvements,  was  proper  when  ihe  also  sup- 
ported an  invalid  daughter. 

2.  Dlvoroe  «=»240 (2)— Husband's  signing  as 
surefy  not  considered  as  [lability  In  fixing 

^  alimony. 

Where  it  was  shown  that  the  husband  waa 
liable  aa  sure^  on  notes,  and  the  evidence  waa 
not  such  as  to  show  that  he  would  be  called 
to  pay,  the  notee  would  not  be  considered  Ua- 
bDitiea,  In  determining  proper^  ^vision. 

3.  Divorce  <=>t94— Apipellee  taxed  for  cost  of 
nanecessary  part  of  additional  abstract. 

Where  appellant  failed  to  set  out  all  the 
evidence  in  the  abstract,  it  was  proper  for 
appellee  to  file  an  additional  abstract  to  pre- 
sent the  case,  bnt  where  appellee's  additional 
abstract  set  out  queationB  and  answers  more 
fully  than  was  necessary,  appellee  should  be 
taxed  for  the  cost  of  the  unnecessary  part. 

Appeal  from  District  Court,  Davis  CJoun- 
fy;  F.  M.  Hunter,  Judge. 

Action  for  divorce.  Decree  for  jllalntifr. 
DefraiOant  appeals.  Affirmed. 

John  F.  Scarborough  and  Buell  McOash, 
both  of  Bloomfield,  for  appellant. 
£1.  Rominger,  of  Bloomfield,  for  appellee. 

PRBSTON,  J.  In  Junk,  1916.  defendant 
brought  an  action  for  divorce  against  the 
plaintiff.  Notice  was  served,  but  the  par- 
ties continued  to  live  together  for  about 
Ave  years.  Thereafter,  and  in  August,  1020, 
plaintiff  brought  this  action  for  divorce  and 
alimony,  ailing  cruel  and  inhuman  treat- 
ment By  agreement  the  cases  were  tried 
together.  At  the  conclusion  of  the  evidence 
the  conrt  held  that  there  was  condonation 
In  the  action  brought  by  defendant,  and  dis- 
missed his  petition.  Defendant  has  not  ap- 
pealed from  such  dismissal. 

Plaintiff  Is  about  55,  and  defendant  two 
years  her  senior.  They  lived  together  about 
83  years.  They  raised  eight  children,  all 
now  adults  except  one.  Some  of  them  side 
with  the  mother,  and  others  with  the  de- 
fendant During  Bubetantlally  all  tbelr  mar- 
ried life  there  was  quarreling,  abuse,  threats, 
beatings,  and  so  on:  It  may  be  true,  as  con- 
tended by  appellant  that  plaintiff  was  partly 
to  blame,  but  the  evidence  abundantly  sup- 
ports the  decree  for  plaintlft  Appellant 
nys  In  atvemeot  that  be  la  not  eontesting 


ttie  grantii^  of  fbie  dlrtnoe;  Oat  dlrace  Is 
the  beet  eolutioa  of  the  difltoulty;  that  be  Is 
satisfied  with  a  dissolution  of  th«  marriage 
bond.  Under  the  drciutttanceB  we  dull  not 
go  Into  tbe'evidaice  <m  thla  queetlmi.  Indeed, 
it  iB  not  onr  i^actlce  to  do  ao  iqpCHi  aoeMloBi 
of  fact  wher^  as  bere,  a  large  number  of 
wttnesses  were  examined,  and  the  leoord  is 
voluminous. 

[1,1]  Appellant's  oontentton  is  that  Qie  aU- 
mony  awarded  is  aiceeslTe;  tbat  the  yalus 
placed  upon  tbe  propaty  by  the  court  was 
more  than  the  evldoBOO  vnmranted ;  that  ov> 
tain  notes  upon  whldi  defttidant  was  surely 
were  not  considered  by  the  court  aa  liabili- 
ties, and  proper  deductions  made;  thatplsbip 
tiffs  ccmduct  and  the  compsratlTe  fault  cA 
the  pnrtlea  Is  material,  and  diould  be  ooih 
sldered  as  bearing  upon  what  la  an  equi- 
table division  of  tbe  property;  and  so  oa. 
On  this  they  dte  Gloss  Gloss,  X84  Tom, 
789,  168  N.  W.  188.  In  that  case  tbs  wife 
was  awarded  substantially  one-thirjl  of  de- 
fendant's property,  though  It  Is  said  In  the 
opinion  tbat  plaintiff  was  not.  In  all  temptetM, 
a  model  wife — that  she  fell  below  tbe  aver- 
age In  meeting  her  marital  duties  and, 
while  this  did  not  justify  tbe  conduct  of  de- 
fendant. It  was  a  matt»  inxtper  to  be  con- 
sidered cm  fixing  tbo  alimony.  In  tbe  in- 
stant case  tbe  court  awarded  plaintiff  ap- 
proximate one-third  of  tbe  propoty.  It  is 
not  practicable  In  divorce  cases  to  figure  tbe 
property  and  division  to  a  nicety,  and  divide 
dimes  and  pennies.  An  approximation  is  tbe 
best  that  can  be  done.  The  statute  (Code, 
S  3180)  provldefl  tbat  the  court  shall  make 
such  an  order  as  to  property  as  shall  be 
right    Brett  v.  Brett,  182  N.  W.  241.  245. 

Plaintiff  was  industrious  and  frugaL  Sbe 
holpud  accumulate  the  property,  though  a 
very  small  amount  was  Inherited  by  each- 
It  appears  that  at  an  early  period  in  their 
married  life  tbe  parties  entered  into  an  ar- 
rangement by  which  plaintiff  waa  to  have 
the  income  from  the  poultry,  eggs,  butter, 
and  cream  produced  on  the  farm.  The  girls 
and  defendant  helped  her  with  the  poultry 
and  milk.  She  claims  In  tbe  last  Ave  ysart 
she  took  in  more  than  $5,000  from  her  aalea. 
all  of  which  she  expended  on  Um  family 
except  11,500.  Sbe  also  says  she  looked  aft- 
er the  horses,  calves,  hogs,  sheets  and  grain. 
There  is  more  or  less  dispute  in  the  evidence 
on  all  points,  but  the  fact  remains  that  sbe 
was,  as  stated,  Industrioaa  and  frugaL  nie 
property  consisted  of  172  acres  of  land,  and 
a  considerable  amount  of  live  stock  and 
other  personal  property.  There  wss  s  mort- 
gage Incumbrance  of  $3,000  upon  Uie  land, 
which  the  court  apportioned,  requiring  plain- 
tiff to  pay  91,000  of  It  and  accumulated  fa>- 
terest.  The  value  of  tbe  land  waa  In  the 
neighborhood  of  9100  an  acre,  perhaps  a  llt- 
tls  more.   Plaintiff  was  awarded  72  acres 
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of  tbe  land.  The  iminOT^eDts  are  on  this 
72  acres.  The  land,  however,  is  not  as  good 
«s  the  part  awarded  to  tbe  defendant,  there 
being  but  15  or  20  acres  under  cultivation. 
Substantially  all  of  the  land  awarded  to  de- 
fendant is  under  cultivation,  and  be  was 
awarded  substantially  all  the  stock.  De- 
fendant has  no  one  to  support,  while  two 
daughters,  one  IS  years  of  age,  and  tbe  other 
an  invalid,  and  of  age,  remain  with  tbe 
mother. 

The  coort  found  the  value  of  all  property 
to  be  approximately  ¥24,000  after  deducting 
liabilities.  Defendant  had  signed  seven  or 
eight  notes,  ranging  from  f82  to  $2,000  as 
8uret7,  largely  for  his  sons.  Though  be  was, 
no  donbt,  as  contended  by  appellant,  liable 
thereon,  he  was  liable  only  as  surety,  and 
the  evidence  is  not  such  as  to  ahow  that  he 
win  be  called  upon  to  pay  any  of  the  said 
notes.  Tbese  notes  were  not  considered  as 
liabilities  of  the  defendant  by  the  trial  court 
In  fixing  tbe  net  value  of  the  estate.  Tbe 
court  pr<qperly  so  held.  The  defendant  pre- 
ferred and  offered  to  pay  alimony  in  cash. 
Appellee  contends  tliat  tbe  reason  for  this 
was  that  there  was  collusion  or  a  purposed 
collusion,  with  the  mortga^  and  others  to 
escape  payment  of  cash  alimony  bad  It  been 
awarded.  Howevw  this  may  be,  tbe  trial 
court  indicated  that  It  would  be  advisable 
to  give  plaintifF  some  of  the  land,  because 
ahe  would  bave  no  other  means  of  livelihood, 
and,  at  her  age,  was  .not  fitted  for  anything 
else  than  raising  poultry,  keeping  a  few  cows, 
etc.  Tbe  court  awarded  ber  two  cows,  one 
brood  sow,  two  shoats,  mllK  cans,  household 
furniture,  some  feed,  and  so  on.  It  Is  often 
advisable^  and  it  may  be  said  that,  as  a 
rule,  cash  alimony  in  a  lump  sum,  or  at  stat- 
ed pttlods,  is  the  better  way,  but  there  ia  no 
role  of  law  regulrlng  this.  Hartl  v.  Hartl, 
IBS  Iowa.  829,  186  N.  W.  1007,  and  other 
casea  approve  a  division  of  the  land.  We 
think  It  was  proper,  under  tbe  ctrcnmatances 
of  this  case,  to  do  so.  In  tlie  Hartl  Gase, 
dted,  the  alimony  awarded  the  wife  was 
more  than  the  property  awarded  to  ttn  bna- 
band. 

The  decree  requires  eacAi  party  to  pay 
their  own  attorney  fees.  OUier  minor  details 
of  the  decree  need  not  be  stated.  It  suffices 
to  say  that,  after  an  enmlnatlan  of  tbe 
record,  the  Judgment  and  decree  appealed 
tnxn  ought  to  be  affirmed. 

[S]  2.  Appellant  baa  mond  to  retax  the 
coats  of  appellee's  additional  tSnbruet  The 
abstract  contains  236  pages,  and  ttna  ad- 
dttftmal  abstract  OS.  Appdlant^s  argnmoit 
■Bd  diacuBSion  of  the  evidence  consista  of 
nearly  200  printed  pages,  and  proceeds  upon 
tbe  assumption  that  the  evidence  as  'set  out 
in  tbe  absbraet  la  tbe  erldence  Introduced. 
But  It  Msna  to  va  that  tb«  eridanea  la  Aad- 
«d  MBNi^t  M  pitntBd  iK7  appaUut  Fte 


instance,  the  eridoice  of  plalntUTs  witnessra 
in  chief  is  set  out  In  brief  form,  and  the 
cross-examination  more  fully.  But,  In  print- 
ing tbe  evidence  on  behalf  of  defendant,  the 
contrary  is  true,  and  the  evidence  In  chief 
is  set  out  quite  fully,  and  the  cross-examina- 
tion Is  somewhat  abbreviated.  It  was  prop- 
er enough  for  appellee  to  file  an  additional 
abstract  in  order  to  present  tbe  case  accord- 
ing to  their  own  motion,  and  yet  it  seems  to 
us  that  some  parts  of  the  additional  abstract, 
setting  out  questions  and  answers,  was  un- 
necessary, at  least  as  fully  as  was  done.  It 
is  difficult  to  determine  exactly,  but  we  think 
the  cost  of  printing  30  pages  of  tbe  addi- 
tional abstract  should  be  taxed  to  appellee. 
Affirmed. 

STEVENS,  C.  J.,  and  WEAVER  and  DB 
QRAFF,  iS^  concur.. 


O'NEILL  V.  810UX  CITY  TERMINAL  RY. 
CO.  (Ne.  34902.) 

(Supreme  Court  of  Iowa.  Feb.  14,  1822.) 

1.  Matter  aid  ssrvant  «s>4l7(7)~FiMlla9  of 
Industrial  Commissioner  Nader  Compensation 

Act  conclusive. 

The  Industrial  ObmmiBsioner's  finding 
which  is  conclusive  under  Workmen's  Com- 
pensation Act  (Acts  37tb  Gen.  Aesem.  e.  270, 
S  17)  stands  upon  the  same  footing  aa  die 
finding  of  a  Judge  or  a  verdict  of  a  jury,  and  ia 
not  to  be  set  aside  if  there  is  evidence  npon 
which  It  can  rest,  thoagb  a  court,  if  trying 
the  facta  in  tbe  first  instance,  might  reach  a 
different  eondaslon. 

2.  Master  and  servant  «=:»405(l)— Flnillng  of 
employment  ta  Interstate  commerce  sustained 
by  evidence  In  compensation  ease. 

In  a  proceeding  under  the  Workmen's  Com- 
penBatl<m  Act  to  obtain  compensation  for  the 
death  of  an  employee  of  a  terminal  railway 
company,  evidence  held  to  sustain  a  finding  that 
deceased  was  engaged  in  interstate  commerce, 
notwithstanffing  admission  of  Improper  evi- 
dence. 

a.  Commeros  4=927  (7)-^w'ItelinMUi  In  orew 
movlno  empty  ear  held  ensaged  In  "inter- 
state commeroe." 

Where  an  empty  tank  car  had  its  origin  out 
of  the  state,  and  its  destination  at  the  plant 
of  its  owner  in  the  state,  a  switchman  of  a 
terminal  company  In  a  crew  moving  it  over  Its 
tracks  to  the  switch  track  of  tiie  owner  held 
engaged  in  *interstate  commerce,**  predoding 
recovery  under  the  Workmen's  Compensation 
Act 

[Bd.  Nets.— For  oAer  deflnltiona,  see  Words 
and  Phrases,  Firat  and  Second  Series,  lata- 
■tate  Oommeree.] 
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4.  COMMWM  4s98(9)— EMployM  la  both  Intra 
and  liter  atata  oennercM  eaa  reeavar  oaiy 
dndar  fadaral  act,  and  not  under  worfcnaa'a 
Conpanaatlon  Act 

An  employee  engaged  in  both  Intra  and  in- 
ter state  commerce  at  the  time  he  receives  an 
injury  is  not  entitled  to  compensation  under 
the  Workmen's  Compensation  Act,  but  must 
recover  for  his  injury  under  the  federal  Bm- 
ployera'  LiabOitr  Act  (U.  8.  Gomp.  8t  H  8067- 
866S). 

Appeal  from  District  Court.  Woodbary 

County ;  George  Jepson,  Judge. 

One  Patrick  O'Neill  was  killed  while  em- 
ployed as  a  awitdiman  by  the  Sioux  City 
Terminal  Railway  Company.  His  auirivlng 
widow  seeks  to  recover  compensation  under 
tbe  Workmen's  Compensation  Law.  From 
judgment  daiying  her  claim,  tills  appeal  is 
prosecuted.  Tbe  tacts  appear  in  tbe  opto- 
ion.  Affirmed. 

Hnmptarey  Barton,  of  St  Paul,  MtioL,  and 
J.  P.  Sbonp  and  T.  P.  COeary,  both  of  Sloaz 
City,  for  appAUant 

Chandler  Woodbrldge,  of  Den  Uoines,  and 
Jopacm,  Stmble  ft  Anderson,  of  Slouz  City, 
for  aniedlee. 

FAVILLE,  J.  The  appellee  t^erates  a 
terminal  railway  at  Sloaz  OII7,  which  Is 
connected  with  what  is  known  aa  "the  trans- 
fer." Several  Unes  (tf  railway  entering 
Slonz  City  deliver  ^ars  at  this  transfer. 
Such  cars  are  picked  up  by  the  appellee 
at  tbe  transfer  and  transported  over  Its  own 
tracks,  by  its  own  engine,  to  the  points  of 
final  destination  at  certain  packing  plants. 

At  the  time  of  the  Injury  in  controversy. 
It  appears  from  tbe  evidence  that  Patri<^ 
O'Neill  was  a  member  of  a  switching  crew 
employed  by  the  appellee.  Tbe  awitcblDg 
crew  had  been  to  the  transfer,  and  had  tak- 
en charge  of  a  string  of  cars,  part  of  which 
were  to  be  delivered  at  the  point  of  the  Cud- 
ahy  Packing  Company  and  part  at  the  plant 
of  the  Armour  Packing  Company.  The  por- 
tion of  tbe  train  to  be  switched  to  the  Ar- 
mour plant  consisted  of  9  cars.  These,  were 
placed  on  a  track  of  the  appellee  leading  to 
said  plaint  After  said  cara  had  hem  so 
placed,  all  of  tbe  switching  crew,  except 
O'Neill,  took  the  cars  that  were  Intended  for 
the  Cudahy  plant,  and  placed  the  same  at 
said  plant.  Thereafter  the  crew,  with  the 
engine,  returned  to  the  switching  track, 
where  tbe  9  cars  destined  for  the  Armour 
plant  had  been  placed.  The  evidence  shows 
that  when  these  cars  were  flrst  placed  upon 
this  tracdE  O'NeUl  was  last  seen  upaa  tbe 
rear  car  of  said  string.  These  cars  were 
left  standing  about  26  car  lengths  north 
from  the  gate  of  the  Armour  yard  at  the 
time  the  remainder  of  the  crew  went  to 
place  the  other  cars  at  the  Cndahy  idant 


It  appears  that  It  was  OVcUni  doty  to  prop- 
erly set  the  switch  wo  that  said  can  could 
be  moved  to  the  Armour  plant,  and  to  opon 
a  gate,  or  entrance,  leading  to  tbe  Armonr' 
Idant  It  la  shown  tbat  O^elU  had  pei^ 
fwmed  both  acts. 

The  crew  returned  from  the  Cndahy  plant 
and  proceeded  to  move  the  9  cam  toward  the 
Armonr  plant  There  was  no  wttneas  to  the 
tragedy,  bat  In  aoma  manner  OTfeCU  was  mn 
over  by  the  cars  In  ttda  moranoit  and  killed 
aa  th^  were  bdng  backed  toward  the  Ar- 
mour plant 

L  The  only  question  involved  In  this  ap- 
peal Is  whethOT  or  not  Bie  decedent,  PatnA 
O'Neill,  was  engaged  in  Interstate  eommetea 
at  file  time  be  was  killed.  It  appeaxa  fnaa 
the  record  that  a  portion  «<  tbe  string  oC 
ears  that  was  being  moved  to  tlfce  jfttat  at 
the  Armour  Company,  and  whldi  oauaed  the 
death  of  OVeOl,  was  ragaged  In  Intrastate 
commerce.  The  evldoice  diowa,  howenr, 
Uiat  one  ct  tba  9  eara  that  was  being  mered 
to  tbe  Armour  plant  at  flie  time  «F  tbe  ae> 
ddent  was  «A.  T.  U  car  No.  244,"  wUd  bad 
hem  ddlvered  on  the  day  In  question  by  tbe 
Chicago,  Hitwaakee  ft  St  Paul  Railway 
Company  to  llie  appellee  at  Oie  transfer, 
and  tbe  evidence  tends  to  show  that  the  shiiH 
ment  of  this  car  originated  in  Chicago,  and 
that  said  car  was  consigned  to  the  Armonr 
Packing  Company  at  Slonz  Olty.  Said  car 
No.  244  was  an  empty  car  of  the  Armonr 
Tank  Lines.  It  was  necessary  for  this  car 
to  pass  over  the  trades  and  be  handled  by 
the  ai^llee  company  In  order  to  reach  Its 
final  destination  at  the  plant  of  ttie  Armonr 
Packing  Company. 

It  is  urged  by  appellant  that  there  Is  no 
saffldent  competent  erldence  in  the  record 
to  show  that  car  No.  244  was  being  moved 
by  appellee  In  interstate  cQpimerce  at  the 
time  that  O'Neill  was  killed.  The  car  in- 
spector employed  at  the  Sioux  City  Terminal 
Company  testified  that  car  Na  244  came  to 
the  terminal  over  the  Chicago,  Milwaukee  ft 
St.  Paul  Railroad.  The  yard  clerk  of  tbe 
Mllwankee  road  produced  tbe  train  record 
of  July  4,  1915,  from  which  It  appeared  that 
train  No.  63  arrived  from  tbe  east  on  July 
3.  1915.  and  that  car  No.  244  was  in  said 
train,  and  that  the  shipment  of  said  car 
orlghifited  at  station  No.  4  In  tiie  Union 
Stockyards  in  Chicago,  and  that  it  was  con- 
signed  to  the  Armour  Paddng  Company  at 
Sioux  City.  Hie  witness  testified  that  the 
train  record  book.  In  whlcb  said  entry  ap- 
peared, was  not  made  by  him,  and  tnat  he 
did  not  know  In  whose  handwriting  It  was 
made,  but  that  It  was  one  of  tbe  records  kept 
of  tbe  movement  of  cars  in  the  record  room 
of  the  Milwaukee  road.  We  gather  from  the 
evidence  that  it  was  a  permanent  record  tha^ 
was  required  to  be  kept  in  the  usoal  oonrse 
of  tbe  bdiloeas  of  the  said  xallfoad,  and 
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«howed  the  point  of  origin  and  destination  of 
all  cars  handled  by  the  railroad  at  that  point. 

There  was  also  evidence  tenflln;  to  show 
that  the  records  of  the  waybills  received  by 
Armour  &  Co.  showed  that  said  car  No.  244 
was  at  said  time  engaged  in  Interstate  com- 
merce. The  competency  of  this  evidence  la 
■challenged  by  the  appellant  It  may  be  true 
that  some  of  this  evidence  offered  by  the 
appellee  In  regard  to  the  interstate  character 
of  the  shipment  of  car  No.  244  was  not  In 
strict  compliance  with  the  rules  oC  evidence 
as  recognized  In  courts  of  record,  but  there 
was  sufficient  competent  evidence,  aside  from 
that  whi(^  Is  chall^ged,  to  warrant  the 
finding  of  the  Industrial  Commissioner  and 
of  the  district  court  that  the  decedent  was 
engaged  In  interstate  commerce. 

A  majority  of  the  arbltratlffli  committee 
denied  ftpp^ant's  claim.  On  appeal,  the  In- 
dustrial Commissioner  also  denied  the  claim, 
and  upon  appeal  from  his  finding  the  dis* 
trlct  court  of  Woodbury  county  llkewtae  de- 
nied the  appellant  the  relief  songlht. 

Section  17,  c.  270,  of  Acts  37th  6.  A.,  pro- 
vWea  in  part  aa  follows: 

findings  of  fact  made  by  the  bdnaMal 

OimmiBsioner  within  bis  powers  ahsll.  In  the 
absence  of  fraad,  be  eondoslve,  but  upim  anch 
heating  tbe  court  may  confirm  or  set  aside 
sacb  order  or  decree  of  the  IndnRtrlal  Com- 
missioner, if  he  finds: 

"(4)  That  tliere  Is  not  sufficient  competent 
evidence  in  the  record  to  warrant  the  Indus- 
trial CommlBsioDer  in  making  tiia  oKler  or  de- 
cree  complained  of." 

[1,1]  We  havn  had  occasion  to  constme 
this  statute,  and  have  held  that  the  finding 
ot  the  C<HnmiBsi<Hier  stands  upon  the  same 
footing  as  the  finding  of  a  Judge  or  a  verdict 
of  a  Jury,  and  that  it  Is  not  to  be  set  aside 
If  there  is  evidence  upon  wblch  the  finding 
can  rest.  We  have  also  approved  of  the  rale 
that,  If  tJie  evidence  in  the  case  supports  the 
finding  of  fact  as  made  by  the  Commls- 
aloner,  the  court  will  not  say  that  the  Com- 
missioner acted  without  or  In  excess  of  his 
powers,  ev«i  though  a  court.  If  trying  tbe 
facta  In  tbe  first  instance,  might  reach  a  dif- 
ferent cfHiclnslon.  Rish  v.  Iowa  Portland 
Cement  Co.,  186  Iowa,  443,  170  N.  W.  632; 
Btdwell  Coal  Co.  v.  Davidson,  187  Iowa, 
flOe,  174  N.  W.  S02.  8  A.  L.  B.  1068;  Fierce 

Bekins  Tan  A  Storage  Co.,  135  Iowa,  1340, 
172  N.  W.  191:  Pace  v.  Appanoose  Connty. 
184  Iowa,  408,  168  N.  W.  016.  See.  also, 
Kraft  T.  West  Hotel  Co.,  185  N.  W.  805. 

In  mint  City  of  BMon,  IBS  K  W.  844, 
we  siUd: 

**It  is  not  wltbln  the  legislative  scheme  to 
make  a  court  the  reviewer  of  tbe  facts,  and  It 
has  been  repeatedly  held  tbat  tiie  court  is  for- 
bidden to  trespass  npon  the  defined  Jurisdiction 
of  the  Commissioner,  tbe  latter  being  the  sols 
Judge  and  the  final  Judge  of  the  fteta.** 


Applying  this  rale  to  the  Instant  case,  we 
find  from  the  record  substantial  competent 
evidence  to  sustain  the  findings  of  fact  of 
the  Commissioner  that  the  car  No.  244  which 
the  decedent  was  engaged  in  switching  at 
the  time  of  tbe  accident,  was  at  said  time 
being  moved  In  interstate  commerce. 

In  N.  y.  C.  &  H.  R.  R.  R.  v.  Carr,  238  0.  S. 
260,  35  Sup.  Ct  780.  59  L.  Ed.  1298,  the  Su- 
preme Court  of  the  United  States  very  prop- 
erly said: 

"But  owing  to  the  fact  that,  during  the  same 
day,  railroad  employees  often  and  rapidly  pass 
from  one  class  of  employment  to  another,  tbe 
courts  are  constantly  called  upon  to  decide 
those  dose  questions  where  it  is  difficult  to 
d^a  the  line  which  dlvtdes  tiie  state  from 
interstate  bnriness.  *  *  •  Bat  the  natter  la 
net  to  be  decided  by  considering  the  physical 
position  of  the  employee  at  the  moment  of  in- 
jury. If  he  is  hurt  In  the  course  of  his  em- 
ployment while  going  from  a  car  to  perform  an 
interstate  duty;  or  if  be  is  injured  while  pre- 
paring an  engine  for  an  interstate  trip  he  Is 
entitled  to  tbe  benefits  of  the  federal  act,  al- 
though tbe  accident  occurred  prior  to  the  ac- 
tual cou^ing  of  the  engine  to  the  interstate 
eace." 

[S]  The  car  In  question  liad  its  origin  In 
Ghlcagfs  and  its  point  oC  destination  was 
the  Armour  packing  plant.  It  was  stiU  in 
tranalt,  and  had  not  yet  reached  Its  final 
point  of  destlnatton  at  the  time  of  the  acci- 
dent. Tbe  act  of  the  decedent,  as  a  switch- 
man, was  one  of  the  ins  trum  en  tali  ties  neces- 
sary to  complete  this  act  of  transportation. 
It  was  therefore  an  act  in  Interstate  com- 
merce. Rhodes  v.  Iowa,  170  U.  S.  412.  18 
Sop.  Ct  664.  42  U  Ed.  1068;  McNeill  v.  So. 
Ry.  Co.,  202  tr.  S.  543-559,  26  Sup.  Ot  722, 
50  L.  Dfl.  1142;  N.  T.  C.  &  H.  R.  R.  R.  Co.  v. 
Carr,  supra ;  Pennsylvania  Co.  v.  Ironat, 
289  U.  S.  50,  36  Sup.  Ct.  4,  60  L.  Ed.  189; 
St  Louis,  etc.,  Ry.  Co.  v.  Seale,  229  U.  S.  156, 
33  Sup.  Ct  651,  57  L.  Ed.  1129,  Ann.  Cas. 
1914C,  1S6;  N.  a  R.  R.  r.  Zacfaary.  232  U. 
S.  248.  34  Sup.  Ot  SOK.  58  K  Ed.  691.  Ann. 
Cas.  1914C,  159. 

It  Is  argued  that  car  No.  244  was  empty  at 
the  time,  and  hence  not  In  interstate  com- 
merce. It  the  car  was  being  transported  In 
interstate  CfHumerce  from  Its  point  of  ship- 
ment la  the  stockyards  In  Chicago  to  the 
Armour  packing  plant  at  Slonx  City,  Iowa. 
It  makes  no  difference  whether  it  was  empty 
or  loaded  at  the  time  the  decedent  received 
his  Injury.  N.  O.  B.  R.  Ca  v.  Zacbary,  su- 
pra ;  O.,  B.  I.  &  P.  Ry.  Oo.  v.  Wright.  289 
U.  S.  548,  36  Sup.  Ct  185,  60  L.  Ed.  431. 

[4]  Tbe  decedent  was  doubtlees  oigaged 
In  both  interstate  and  intrastate  ctnnmerce^ 
The  rule  is  that  where  an  employee  Is  at 
the  same  time  engaged  in  both  intra  and  in- 
ter state  cominwce,  and  received  an  injury, 
recovery  for  such  injury  can  <»ily  be  had 
undw  the  federal  Dnvt^wra*  UablUty  Act 
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(U.  S.  Comp.  St  SI  8657-S660),  as  tbe  state 
statute  on  the  same  subject  Is  excluded  by 
reason  of  the  supremacy  of  such  act.  SL 
Louis,  etc.,  By.  Co.  v.  Scale,  supra;  C,  E.  I. 
&  P.  Ry.  Co.  V.  Devlne,  Adm'r,  239  U.  S.  52, 
36  Sup.  Gt  27,  60  L.  Ed.  140;  Second  Em- 
ployers' LlabiUty  Cases,  223  U.  S.  1-53,  32 
Sup.  CL  169.  56  L.  Ed.  327,  38  L.  R.  A.  (N. 
S.>  44:  M.  0.  B.  K.  Co.  V.  Vreeland,  227  U. 
S.  89-66,  33  Sup.  Ct  192,  67  L.  Ed.  417,  Ann. 
Cas.  19140,  176;  St  Louis,  Iron  Mt.  &  So. 
Ry.  Co.  V.  Craft  237  U.  S.  64&-666,  35  Sup. 
Ct.  704,  59  I*.  Ed.  1160;  N.  T.  0.  &  H.  R.  R. 
B.  Co.  V.  Carr,  supra;  Taylor  v.  Taylor,  232 
U.  S.  363,  34  Sup.  Ct.  350,  58  L.  Ed.  638. 

The  cases  cited  by  counsel  for  the  appel- 
lant do  not  controvert  the  propositions  above 
stated,  nor  their  applicability  to  the  facts 
In  the  Instant  case.  In  I,  O.  R.  B.  Go.  r. 
Behrens,  233  U.  S.  473,  84  Sop.  Ct  646,  58  L. 
Ed.  1051.  Ann.  Cas.  19140, 163,  the  particular 
service  in  which  tbe  employee  was  engaged 
fit  tbe  time  was  wholly  with  regard  to  ta- 
trastete  freight  from  one  part  of  tbe  city 
to  another,  and  the  court  held  that  this  was 
not  a  service  In  Interstate  commerce,  and 
so  tbe  Inquiry  was  not  within  the  federal 
statute. 

In  0.,  B.  A  Q.  R.  B.  Co.  v.  Harrington.  241 
U.  8.  in,  86  Sap.  Ot.  617,  60  L.  Bd.  041,  the 
employee  was  engaged  ih  moving  coal  from 
storage  tmcka  to  coal  chutes,  and  was  not  at 
tbe  time  engaged  In  interstate  cemmeree. 
even  tbongta  tbe  coal  had  been  previoosly 
brongbt  from  another  state. 

In  Leblgh  Valley  B.  R.  Co.  t.  Barlow.  244 
U.  S.  18S,  87  Sup.  Ct  SIS,  ei  L.  Ed.  1070, 
tbe  onplc^ee  vras  a  member  of  a  switching 
crew,  and  assisting  In  placing  cars  contain- 
ing a  solely  of  coal  for  tiie  railroad  com- 
pany aa  an  unloading  trestle  wttbln  Its 
yards.  The  cars  bad  previonsly  readied 
tbelT  destlnatloD,  and  bad  been  left  on  the 
■Iding  of  the  company  for  17  days.  The 
court  held  that  tbe  employee  was  not  en- 
gaged In  Interstate  commerce  when  these 
cars  were  being  moved  upon  tbe  trestle  for 
unloading  purposes. 

O^er  eases  are  ot  like  cberacter. 

It  being  establiahed  that  tbe  decedent 
t3ie  time  of  the  accident  was  engaged  In  in- 
terstate commerce,  it  foUows  thai  tbe  fed- 
eral Bnqiloyers^  Liability  Act  eontivds  tbe 
right  to  compensatioa  to  tbe  exclnslon  ot  the 
provisions  of  the  Workmen's  Gompouatlon 
Aet  of  this  state.  N.  X.  C.  By.  Co.  v.  Wln- 
fleld,  244  U.  S-.  147.  87  Sup.  Ct  546,  61  L. 
Bd.  1045,  L.  B.  A.  lOlBC,  489,  Ann.  Cas. 
IQITD,  1189. 

It  tbereft>re  followa  that  the  judgment  of 
ttke  district  oonrt  most  and  tbe  same  is, 
affirmed. 

STBVBN3.  a  J.,  and  BTAMS  and  AB* 
^mUK,  concur. 


MATHERS  et  al.  v.  8EWELL  et  aL 

(No.  34453.) 

(Sopieme  OourC  ef  Iowa.  Feb.  li,  1922.) 

1.  Evidence  ^230(3)  —  Deeeased  graater's- 
deolaratiORS  Inadmissible  to  isvalidaie  deed 
grantee's  possession. 

Grantor's  dedaratioas  and  adaiissiona  after 
execution  and  delivery  of  a  conveyance  cannot 
be  received  in  evidence  to  render  IneitectDal' 
a  deed  found,  after  his  death,  in  grantee's  pos- 
session. 

2.  Deeds  ds»l94(2)— Evidence  negaflving  pro- 
sumptlon  of  deifvery  of  deed  Is  prastee's  pes- 
saeslon  after  graator's  deatk  mast  be  eea- 
vlaoiig. 

To  overcome  the  presumptloA,  ot  valid  de- 
livery and  rightful  poasesrion  of  a  deed  fOnnd- 
In  grantee's  possession  after  grantor*8  death, 
the  evidence  must  ba  dasxt  oonvineing,  mu^ 
satisfactory. 

3.  Deeds  ^194(2)— Evidence  feeld  Isssffieleat 
te  evereene  presanptloa  ef  delivery  aririei' 
frosi  possession. 

In  an  action  to  set  sride  a  deed,  evideace 
held  insnfflcient  to  overcome  the  presumption, 
from  possession  by  grantee,  of  delivery  te- 
grantee  in  grantor's  lifetime  witJi  latent  te  pass 

title. 

Appeal  from  District  Court,  Clinton  Coun- 
ty;  F.  D.  Letts,  Judge. 

Action  in  eQuity  to  set  aside  a  deed.  The 
petition  allied  mental  incapadty,  undue  In- 
fluence, and  nondelivery.  PlaintUCa*  petition 
waa  dismissed,  and  they  appeal.  Tbe  facta 
appear  in  the  i^riUiion.  Affirmed. 

Lee  B.  Harding  and  Gea  F,  Skinner,  botb 
of  Clinton,  for  app^lanta. 

Wolfe,  Wtflfe  ft  CUussen.  of  Clinton,  for 
q;»peUeea. 

FAVTLLE;  J.  One  Luella  Sewell  was  the 
owner  of  lots  1  and  2  in  block  8  In  Rlngwood 
No.  2  to  the  city  of  ainton.  On  the  12th 
day  of  Jannary,  1915,  she  bad  executed  b^ 
last  win  and  testament  by  the  terms  of 
which  she  devised  said  described  lots  to  tier 
sister,  Frances  H.  Mathers,  reserving,  how- 
ever, in  said  real  estate,  a  life  estate  for  her 
husband,  James  W.  Sewell.  Tbe  devlsee^ 
named  in  said  will  predeceased  the  said  tes- 
tatrix, and  tbe  appellants  are  her  sole  bedre 
at  law,  and  claim  a  right  to  the  property  In 
controversy  in  this  action  as  such  heirs  of 
the  said  predeceased  devisee,  under  tlie.  pro- 
visions of  section  S28X  of  the  Ood& 

On  February  2,  ISSO,  the  said  Lotfbu 
Sewell  signed  and  executed  two  warranty 
deeds;  by  one  of  said  deeds  sbe  cmveyed 
said  lot  1  to  her  husband,  James  W.  SeweU, 
and  by  the  otb^  deed  she  conveyed  said  lot 
2  to  tbe  appellants  her^  It  la  ooncedeA 
that  ttw  last-named  deed  was  never  - dettv- 
ered  to  appellants. 


>For  etlur 
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The  grantor  died  on  the  22d  day  of  Febrn- 
ary,  1020.  Her  fansband  died  on  the  27tb  day 
of  the  following  August  Thla  action  la 
bnmglit  to  vacate  and  set  aside  the  deed  to 
lot  1.  Satd  deed  was  filed  of  record  on  the 
day  following  the  death  of  the  grantor. 

I.  There  Is  no  sufficient  evidence  of  either 
mental  incapacity  or  of  nndue  influence  to 
have  jnstifled  a  decree  in  ai^keHants*  favor. 

II.  The  case  turns  upon  the  question  of 
the  delivery  of  the  deed  In  controversy.  The 
said  Luella  Sewell  and  her  husband,  James 
W.  Sewell,  had  been  married  about  18  years. 
Mrs.  Sewell  was  65  years  of  age,  and  her 
husband  M.  From  the  fall  of  1919  until  her 
death  In  February,  1920.  the  grantor  was  In 
poor  health.  On  the  same  day  In  which  the 
deed  in  question  was  executed,  the  grantor 
was  taken  from  her  home  to  the  hospital, 
where  she  remained  until  the  time  of  her 
death.  The  drcumstancea  surrounding  the 
execution  and  acknowledgment  of  the  deed 
In  controversy  are  not  fully  disclosed  in  the 
record.  It  apiiears  from  the  evidence  that 
after  the  execution  of  the  deeds  they  .were 
placed  with  other  papers  of  the  grantor  In  a 
bookcase  or  desk.  On  the  day  that  the  gran- 
tor left  her  home  to  go  to  the  hospital,  she 
told  her  husband  to  "get  those  deeds  and 
take  care  of  them."  Thereupon  Mr.  Sewell 
went  to  the  bookcase,  and  took  the  deeds 
therefrom,  and  placed  the  same  in  his  pocket. 
On  the  Sunday  following,  it  appears  that  the 
grantee  had  the  deed  in  question  in  his  pos- 
session, and  after  the  death  of  his  wife  he 
still  had  It  in  his  possession,  and  gave  it  to 
his  son  at  that  time,  who  placed  the  same  of 
record.  The  question  for  our  determination 
at  this  point  is  whether  or  not,  on  this  state 
of  facts,  there  was  such  a  delivery  as  was 
snfflelent  to  pass  title  to  the  grantee  named 
in  said  deed.  The  deed  la  an  ordinary  form 
of  warranty  deed,  without  any  limitations 
or  conditions. 

The  question  of  delivery  of  a  deed  baa 
been  ao  frequently  before  this  court  that  It 
la  Impossible  and  unnecessary  for  ns  to  re- 
view the  authorities  at  length.  A  few  gen- 
eral rules  applicable  to  the  instant  case  may, 
however,  be  of  service  in  arriving  at  a  con- 
clusion. There  Is  no  question,  under  the  evi- 
dence, of  the  fact  that  the  grantor  In  the 
deed  personally  directed  the  grantee  to  take 
the  said  deed  in  his  possession  and  to  "take 
care  of  it"  The  deed  was  unconditional  up- 
on Its  face,  and  the  grantor  caused  the  same 
to  be  placed  in  the  hands  of  the  grantee  by 
her  specific  direction.  There  was  no  expres- 
sion on  the  part  of  the  grantor  that  the  de- 
livery was  conditional,  or  that  the  grantor 
Intended  to  retain  any  control  whatever  over 
the  said  deed.  There  was  no  expression  of 
any  purpose  to  have  the  deed  restored  to  the 
grantor  at  any  time,  nor  was  there  any  con- 
dition or  reservaUon  expressed.  There  Is 
no  dlqinte  in  the  evidmce  that  the  grantor 
apeclilcaUy  directed  tb*  grantee  to  "get 
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thoee  deeds  jud  taka  oar«  at  fiwm,"  and 
that  to  the  knowledge  of  the  grantor  the 
grantee  did  eo  take  the  deed  and  take  poa- 
aession  of  It  and  there  is  nowhece  any  claim 
[that  thereafter  the  grantor  at  uiy  time  in 
I  any  way  es^ressed  to  the  grantee  any  dealf^ 
that  the  deed  be  returned,  or  eztweaaed  any 
claim  thereto,  or  in  any  way  sought  to  dla- 
avow  the  d^very  of  the  deed. 

[I]  The  appellants  i^ered  the  testimony 
of  a  M!rs.  Burham,  who  testified  In  r^wrd 
to  a  conversation  wbldti  She  had  with  tb% 
grantor,  Mrs.  Sewell,  after  the  deed  tn  ques- 
tion had  been  encuM  and  tamed  over  to 
the  grantee  under  the  direction  of  Oe  gran- 
tor, In  the  manner  heretofore  described.  The 
witness  testified  that  In  said  ooDTcnatlOD  the 
griantor  ssld,  referring  to  the  deeds: 

"She  wouldn't  have  them  recorded  then,  be- 
cause if  she  lived  she  didi^t  want  it  that  way, 
bat  it  she  (Bed  she  wanted  them  reoorded.** 

Even  If  this  evidence  was  competent  It 
would  not  be  sufficient  to  impeach  the  deed, 
which  is  unconditional  on  Its  face,  and  was 
placed  in  the  possession  of  the  grantee  by 
specific  direction  of  the  grantor.  Further- 
more, the  rule  is  well  recognized  that  declara- 
tions and  admlsEdons  of  a  grantor,  after  the 
execution  and  delivery  of  a  conveyance,  can- 
not be  received  in  evidence  to  render  inef- 
fectual a  solemn  deed,  found  after  the  death 
of  the  grantor  in  the  possession  of  the  gran- 
tee. McGee  V.  Allison,  94  Iowa,  627,  63  N. 
W.  322;  Burch  v.  Nicholson,  157  Iowa.  602, 
187  N.  W.  1060;  Cedar  Baplds  Natt  Bank  t. 
Lavery,  110  Iowa,  tSTG,  81  M.  W.  775,  80  Am. 
St.  Bep.  325. 

[2]  EVom  the  undlspnted  evld»ce  in  the 
case  it  aK>ear8  that  ttie  deed  in  qtiestlon  was 
In  the  possession  of  the  grantee  after  the 
death  of  the  grantor.  Under  such  drcum- 
stancea, the  law  presumes  that  there  was  a 
valid  and  legal  delivery  of  the  deed  to  the 
grantee,  and  that  hla  poasesslon  fliereof  Is 
rightful,  and  before  such  iwesumptlon  can 
be  overcome  the  evidence  to  negative  the 
same  must  be  dear,  convlndng,  and  satisfac- 
tory. Nichols  V.  Sadlor,  99  Iowa,  429,  68  N. 
W.  709 ;  McGee  v.  Allison,  supra ;  Potter  v. 
Potter,  186  Iowa,  550,  170  N.  W.  773 ;  Cor- 
bin  V.  McAllister,  144  Iowa,  71,  120  N.  W. 
1054 ;  Blld  V.  Hild,  120  Iowa.  649,  106  N.  W. 
159,  118  Am.  St  Rep.  600;  Nowlen  v.  Now- 
len,  122  Iowa,  641,  98  N.  W.  883;  HaU  v. 
Cardell,  111  Iowa,  206,  82  N.  W.  603. 

[3]  In  the  Instant  case  the  deed  was  duly 
executed  and  acknowledged  by  the  grantor. 
The  deed  contained  no  limitation  or  condi- 
tion. Under  direction  of  the  grantor  it  was 
placed  in  the  hands  of  the  grantee,  who  re* 
tained  the  possession  of  samA  at  all  times 
thereafter  untU  he  ddlvered  the  aame  to  his 
son  to  be  recorded,  on  the  day  following  his 
wife's  death.  The  presumption  Is  in  favor  of 
a  delivacy  to  the  grantee  with  intent  on  Uke 
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part  of  tte  gnntor  to  imbs  the  preient  title 
to  fbit  real  estate  desetUwd  In  sold  deed. 

We  fall  to  find  In  the  record  any  oiifficteDt; 
eranpetent  erldraice  to  orerUirow  Oie  pre* 
Bomption  of  dellTery  Tmder  these  dreom- 
etancea.  It  Is,  however,  stroiuoaaly  contend- 
ed, In  behalf  of  the  appellante,  that  ttie  state- 
ment of  the  grantor,  at  th^  time  ttie  deed 
was  placed  In  the  poaseasion  of  the  grantee^ 
negatlTes  the  thon^t  at  an  Intoit  to  deliver 
the  deed  and  to  pass  title  thereby  to  the 
grantee.  The  grantor  said  to  the  grantee. 
"Mr.  Sewell,  get  those  deeds  and.  take  care 
of  tttem;"  whereopon  the  grantee  went  to 
the  bookcase,  and  got  the  deed,  and  pot  tt 
tn  hla  pocket,  and  retained  possealott  of  the 
aame  thereafter. 

We  had  a  somewhat  shnllar  altaatlon  be- 
fore US  In  Potfeer  v.  Potter,  supra.  The  deed 
In  omtroreroy  In  that  action  was  placed  In 
an  enTdope,  and  the  grantor  handed  the 
aame  to  flie  grantee,  saying: 

"Here  are  your  papers;  now  pot  them  In 
the  bank  and  take  care  of  theia.*' 

There  was  also  evidence  that  the  grantor 
said:  "Don't  pat  them  on  record  until  after 
I  am  gone."  The  deeds  were  kept  by  the 
grantee  In  the  bank  for  some  time,  but  were 
taken  therefrom,  and  were  In  the  possession 
of  the  grantee  at  the  time  of  the  grantor's 
death,  and  were  placed  on  record  two  days 
-tliereafter.  We  said: 

"At  the  time  they  were  deUvered,  nothing 
was  said  that  iodicated  a  parpose  on  his  part 
that  they  should  be  held  subject  to  his  control 
or  direction.  It  goes  without  sayiog  that,  if 
tiia  papers  were  daUvered  to  the  defendant, 
with  instrnetions  to  deposit  them  in  the  vault 
or  any  receptada  for  the  ose  and  benefit  of 
Ibrvia  Potter,  the  mere  act  of  banding  the 
papers,  with  snch  hutraedona,  would  not  be  a 
delivery  sufficient  to  carry  title.  Here,  how- 
ever, we  have  an  actual  delivery  of  the  iastru- 
mentt,  dulj  executed,  on  their  face  pasting  ab- 
solute title,  with  no  claim  or  right  asserted, 
then  or  afterwarda,  to  the  Inatruments,  on  the 
part  of  the  grantor.  •  •  •  We  can  safely 
rest  our  holding  on  the  proposition  that  the 
finding  of  the  deed  In  the  possession  of  the  de- 
fendant, after  the  deatb  of  his  father.  Is  a 
fact  so  strongly  Indicating  a  delivery  before 
the  death  that.  In  the  absence  of  any  dear  evi- 
dence overcoming  the  presumption  that  arises 
from  possession,  we  must  hold  the  delivery  to 
have  been  complete  dnrtng  the  lifetime  of  the 
deceased." 

The  case  at  bar  la  stronger  In  Its  fiicts  re* 
garding  the  dellwy  than  appeared  In  Mc- 
Kem^  ▼.  Kebdium,  188  Iowa,  1081.  175  N. 
W.  825,  wherein  we  held  that  deliv^  wlU 


be  presomed  from  Ibe  execatlon  and  ae> 
knowledgment  of  a  deed,  antiported  by  teatl< 
mony  of  an  Intention  to  pass  title  to  the 
grantee  named  therein,  in  a  caae  where  the 
grantor  retained  poasesirton  of  the  deed,  and 
the  same  was  found  among  bis  paper*  after 
his  death,  and  there  was  no  evidence  at  any 
manual  ddlveiy  during  his  lifetime. 

Sommlng  the  matter  op.  ve  have  a  attoa- 
tton  where  the  grantor,  the  wife  of  the  gran- 
tee, who  Is  111  and  about  to  be  removed  to  the 
hosidtal,  without  ftaud  or  undue  Inflnenosb 
and  while  mentally  competent  so  to  do,  ero- 
cuted  .a  fall  warranty  deed,  wlthontireaorva- 
tton  at  limltatl<m,  conveying  pn^terty  to  her 
taudmnd.  Tbla  deed  Is  placed  In  her  desk 
among  her  papers.  Silbseaaailly  ahe  told 
her  huaband,  the  grantee  to  "get  those  deeds 
and  take  care  of  ttiem,"  and  to  her  knowl- 
edge he  went  to  the  bookcase,  and  took  the 
deed  therefrom,  and  put  the  same  In  his 
pocket,  and  thereafter  retained  the  deed,  giv- 
ing the  same  to  hta  son,  to  be  recorded  after 
file  death  of  his  wife,  the  grantor.  The  pre- 
sumptloa  that  must  be  indidged  under  theaa 
clrcumstaacea,  oouvled  with  'the  Cu:t  of  de- 
livery In  the  manner  set  forth,  la  not  ovor- 
come  by  that  degree  of  dear,  conTlndnft  and 
satisfactory  proof  required  to  Impeach  sach 
an  instrument  The  nnrse  testified  I3iat  aft- 
er the  deed  had  been  executed  the  grantor 
said  to  her  that  "ahe  wouldn't  have  them  re- 
corded then,  because  If  she  Und  ahe  wouldn't 
want  it  that  way."  Grantor  also  stated  to 
the  father  of  the  aroellanta,  after  ttM  deeds 
were  executed,  and  shortly  before  her  death, 
as  foUows: 

"I  never  left  the  Sewella  m  cent.  I  gave 
it  all  to  ny  two  niecaa,  Moaa  and  May  MmXk- 

ers." 

The  evidence  also  shows  that  ahorOy  .be* 
tore  her  death  she  told  a  ntf  ghbor  that  she 
"had  ev^Tthing,  tliat  she  allowed  the  old 
man  to  stay  there  during  hla  lifetime  and 
the  use  of  it,  and  aft»  that  it  went  to  the 
glrla."  rnwBe  dedaratlona  of  the  grantor, 
in  so  fSar  aa  the  evidence  of  the  aame  la  com- 
petent, are  Insuflldent  to  Impeach  the  valid- 
ity of  the  deed  In  question  or  to  overcome 
Uie  evidence  and  the  presumption  as  to  Its 
ddlvery. 

We  are  satisfied  with  the  conduslon 
readied  by  the  trial  court,  and  the  decree 
appealed  from  must  be^  and  the  same  Is, 
affirmed. 

STBTENS,  0.  7.,  and  EVANS  and  AIU 
THCB,  JJ.,  concur. 
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HENRY  V.  HSNRY.    (No.  34183.) 
(SDprcme  Court  of  Iowa.   Feb.  7,  1922.) 

1.  AppcKl  aad  errtr  «B9a42(%  4)-^*  mm- 
plaiRt  !■  aboMoo  of  nliag. 

No  comptaint  can  be  made  of  the  Introduc- 
tion of  vrideBoe  or  failure  to  exclude  evidence, 
where  there  were  no  rollngs  hy  the  court  on 
objectioni  to  eTldence  or  motiona  made  to  ex- 
clude it 

2.  Haskud  aid  wife  «s>325— Judonant  «=» 
632— Raoovtry  nay  ba  had  for  partial  allena- 
tiaa  of  affeetiOBi;  Jodgnaat  agalnat  one  tort. 
faasor  aot  bar  to  aoHea  afalnt  another 
sflpwat^  llaUo. 

There  mnr  be  a  recOTory  for  partial  aliena- 
tlon  of  afleemoB,  and  wife  may  aeparatelj  OM 
differeat  pereona  doing  acta  which  alienated 
the  affeetiatB  of  her  boeband,  where  auch  per- 
sona did  not  act  in  concert,  and  a  judgment 
against  one  ia  not  a  bar  to  a  anlt  a^iut  an- 
other. 

3.  Appeal  aad  error  «a»90(-Appallaat  nut 
afcew  omr. 

The  burden  ia  eo  an  appellant  to  ahow 
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February  28,  1919.  It  Is  ctmtended  by  ap- 
pelant, and  we  bo  understand  the  record, 
that  such  recovery  was  solely  on  the  count 
charging  alienation.  The  case  waa  appealed 
to  this  court  aiyl  affirmed.  Henry  r.  HMiry. 
179  N.  W.  856.  Before  the  petition  for  re> 
bearing  was  filed,  and  on  Deoembec  20, 1920, 
the  otter  case,  Hmry  r.  Bills,  was  settled 
by  the  paymoit  to  plaintUF,  by  saiis,  of  |160, 
under  a  wrlttm  stUHilatiCKi  which  reads  la 
tUs  wtae: 

"It  ia  hereby  stipulated  hj  and  between  the 
parties  in  the  above-entitled  case  that  the  same 
ia  hereby  settled  in  fall  of  all  damages  ariaing 
«r  groiring  out  of  the  things  alleged  in  said 
petition  for  the  aum  of  |100,  the  receipt  of 
which  is  hereby  acknowledged  and  accepted 
the  plalndir.'' 


Appeal  from  Dtotriot  Ooort,  HshaAa 
Ooimty ;  Chas.  A.  Dewey.  Judge. 

January  23,  1917,  plaintiff  ffled  her  peti- 
tion In  two  counts.  The  petition  alleges  that 
she  was  married  to  Jeff  J.  Henry,  In  June, 
1914.  The  first  count  all^s  that  In  Novem- 
ber, 1915,  plaintiff's  husband  deserted  her, 
and  that  prior  thereto  the  defendant  had 
alienated  his  affections.  The  means  emi^oy- 
ed  are  stated  in  detail.  These  are  stated  to 
be  that  dtfeudant  poisoned  her  husband 
asainst  pHalntlff  by  calling  her  names,  mak- 
ing charges  against  her.  aud  so  on.  The 
secood  count  diarges  that  defendant  c<Hn- 
mittad  different  assaults  upon  jdalntlff,  one 
Willi  m  sun  July  5,  1914;  another  May  23, 
IftlS;  aiwtbcr  In  June,  1915;  others  in 
Uardb,  May,  August,  and  November,  1916. 
Two  days  after  this  suit  was  brought,  plain- 
tiff also  brought  an  action  for  damages 
acalnst  Augusta  L.  BUis,  In  two  counts. 
Ttu  first  count  charged  that  about  Novem- 
ber, 1916,  said  defraidant  Ellfs  committed  an 
assault  and  battery  upon  plaintiff  with  her 
fists  and  with  a  hoe.  The  lecwd  count  al- 
leges fbat  about  die  month  of  July,  1^4, 
and  at  ifOxa  times,  said  defendant  Ellis,  by 
means  ther^  described,  alienated  her  bus- 
band's  alFectlfms.  While  the  means  em- 
idoyed  are  similar  to  those  set  out  In  the  in- 
stant cese^  the  ^Ithets  used  were  not  the 
samei  It  la  not  claimed  hi  either  petition 
that  the  defendant  In  the  Instant  case,  and 
the  defCTdant  Ellis,  In  the  other  case,  were 
acting  in  concert,  or  Jointly.  The  instant 
case  was  tried  to  a  Jury,  which  resulted  in 
a  verdict  and  Judgment  for  plaintiff  in  the 
sum  of  $1,250.   The  judgm^t  was  entered 


Hie  title  of  the  ease  is  suted  in  the  set- 
tlement,  and  is  signed  by  plaintiff  and  Bllia. 
The  settloDnt  does  not  epecUy  whether  die 
9160  was  paid  for  the  alleged  alienation  by 
aiUs  or  for  the  aMsnlts.  Both  counts  were 
pendlnft  In  die  mils  Cue  at  the  dme  of  the 
setttement,  aad  the.  wzltten  stipulation  re> 
dtes  that  it  is  to  setOe  all  matters  growluc 
out  of  the  things  alleged  In  die  petition. 
After  the  instant  case  was  afflrmed  by  the 
Supreme  Oourt,  Uie  defendant  In  the  Instant 
case  brought  an  actioo  in  equity  to  enjoin 
plaintiff  from  enAndng  the  Judgment,  and 
at  the  same  time  filed  a  modon  to  dlsdurge 
the  Judgment  The  injtmcdon  salt  and  the 
motion  were  based  upon  the  iHr(q;>ostdon  that 
the  settlement  of  the  Ellis  Oase  was  a  set- 
tlement and  discharge  of  the  Judgment  ob- 
tained In  the  instant  case,  because  the  mat- 
ters set  up  in  both  cases  were  the  same  Joint 
tort,  and  that  the  settlement  the  Bills 
Case  satisfied  and  discharged  the  recovery  in 
the  instant  case.  The  trial  court  denied  the 
injunction,  and  from  such  decision  the  de- 
fendant has  not  ai^iealed.  The  trial  court 
overruled  defendant's  motlmi  to  discbarge 
the  judgment,  and  from  such  ruling  the  d^ 
fendant  appeals. 

Affirmed. 

Malcolm  &  True  and  t*  T.  Shangle  and  D. 
G.  Waggoner,  all  of  Oskaloosa,  for  appellant. 

Beynolds  ft  HMtsman  and  McCoy  ft  Mc- 
Coy, aU  of  Oskaloosa,  fbr  appellee. 

FBBSTON.  J.  1.  In  appellee's  rodstance 
to  defendant's  motion,  numerous  grounds 
are  set  up  and  are  argued  at  some  length 
on  this  appeal.  Am<mg  sodi  objections.  It 
Is  claimed  dut  swue  of  the  attorneys  for 
Ellis,  who  were  also  attomcTS  for  the  d» 
f aidant  herein,  misled  plaintiff's  Bttome}'B 
by  promising  that,  If  die  settlement  of  the 
Ellis  Oase  was  made,  die  91,250  Judgment 
would  be  paid  off,  and  that  no  petition  for 
rehearing  would  be  filed  in  the  Supreme 
Court;  that,  contrary  to  such  agn»m«it, 
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appelluit  did  file  a  peUtloii  for  rehMurlnft 
and  plaintUf  was  init  to  ezpenBe  In  resisting 
the  same,  and  attendance  in  the  Supreme 
Court;  and  tbat  tbneby  ttie  appellant  Is  ea* 
topped  from  maintaining  Itq  motion  to  dis- 
charge. Appellees  contend  farther  that  by 
reason  ot  tba  matters  Just  referred  to  a 
fraud,  at  least  In  a  legal  sense,  was  prac- 
ticed upon  the  plaintiff.  Appellant  says  in 
reference  to  tbla  that  She  was  not  a  party 
to  the  settlement,  and  that,  If  any  such 
promises  were  made  by  her  attorneys.  It  was 
without  authority  from  her,  and  that  she  Is 
not  bound  thereby.  At^llee  also  says  that 
It  was  not  the  intention  of  plaintiff  to  dis- 
charge the  Judgmmt  in  the  Instant  case  by 
the  settlement  of  the  Bills  Case,  and,  fur- 
ther, that  It  was  not  the  same  Joint  tort 

[1-3]  Appellant  contends  that  the  princi- 
pal point  in  the  case  Is  whether  the  two  ac- 
tions were  for  the  same  joint  tort  If  It  be 
held  that  they  are  not  so,  then  It  is  unnec- 
essary to  consider  the  other  queeti<ms  ar- 
gued by  appellee,  or  other  errors  assigned  by 
appellant  Such  other  assignments  of  error 
relate  more  particularly  to  the  admission  of 
evidence  ot  the  five  or  six  attmneya  who 
testified  in  regard  to  the  uegotlatimis,  dls- 
CDBsion,  and  settlement  of  the  Ellis  Oase. 
This  eridence,  for  the  most  part,  went  In 
without  ohJectt<m,  but  B<Hne  obJecti(His  were 
made,  and  some  motions  made  to  exclude 
but  as  to  these  there  were  no  rulings  by  the 
court  and  It  does  not  appear  that  appellant 
requested  the  court  to  rule.  Tbia  being 
appellant  may  not  cmnplain  therec^  Ap- 
pellant contends  that  alienation,  like  tres- 
pass, is  a  complete  and  faueparabl*  etrndir 
tUm.  Tbey  dte  SuydflrT.TelvboneOo.,186 
Iowa.  216.  326^  112  N.  W.  776,  14  Ii.  B.  A. 
(N.  &)  S21;  fiUller  Beck,  108  Iowa.  670^ 
1182,  79  N.  W.  844;  Bank  t.  Aldricb,  U8  Io- 
wa, 144^  158  N.  W.  388,  to  the  propositton 
that  If  On  mm  total  ot  the  afforts  of  aU 
resulted  in  sndi  wnnift  tlien  all  were  Joint 
tort-feasors,  and  that  a  fiill  settlement  of 
the  dalm  wUh  one  Joint  tort-feasor  exttn- 
gulshes  any  rls^t  of  action  against  others, 
against  whom  an  action  might  have  been 
brou^t  Appellee  does  not  guarrd.  with 
these  rules.  The  rule  is  recognized  In  our 
later  cases.  Ryan  v.  Becker,  136  Iowa,  273, 
111  N.  W.  426,  14  Li  B.  A.  (N.  S.)  329 ;  Mld- 
daugh  V.  Ice  Co.,  184  Iowa,  969.  975,  169  N. 
W.  396,  where  it  Is  held  that  the  transaction 
in  r^ard  to  the  alleged  release  Is  open  to 
explanation,  and  that  parol  evidence  is  ad- 
missible to  show  that  the  defendant  and  the 
third  person  who  had  been  released  are  not 
Joint  tort-feasors,  and  that  in  giving  such 
release  no  comp^isatlon  was  In  fact  receiv- 
ed or  Intended  fcs:  plaintiff's  Injuries.  Some 
of  the  cases  bold  that  the  question  of  inten- 
tion is  not  material,  at  least  If  there  Is  full 
compen8atl<m  for  the  injuries.  Carpenter 
r.  McBlwalB.  18  N.  H.  Ufl,  97  AtL  689;  Bank 


AUrldi,  sum;  Berry  t.  Pidlmu  Co^  249 
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raiere  is  evidence  in  this  case  on  fhese 
matters  tending  to  show  fliat  It  was  not  Uie 
Intention  to  rsleasa  defeiiduit,  and  that  the 
defendant  and  BlHs  vera  not  joint  tart-ttmr 
sors.  At  one  point  appellee  contends  that 
the  settlement  of  the  Ellis  Case  was  for  the 
different  assaults  by  Bills,  and  not  for  alien* 
atton  at  all,  at  least  that  It  may  have  been 
so,  and  that  api>eUant  has  not  shown  that 
such  was  not  the  case.  In  the  Snyder  Oase^ 
supra,  the  Injury  resulted  In  death,  and 
by  one  act,  a  shock.  But  suppose  deceased 
had  been  injured  or  crippled  by  cue  person, 
and  three  months  or  six  months  afterwards 
injured  agahi  by  another  persMi,  neltbw  ot 
the  parties  Infilctlug  the  injuries  acting  in 
concert;  It  surely  could  not  be  claimed  that 
each  of  the  tort-feasors  would  not  be  re- 
sponsible for  the  damages  occasioned  by  him. 
To  illustrate  further,  suppose  in  this  case 
the  defendant  herein  had  altenatad  plain- 
tlCTg  husband's  affections,  caused  a  separa- 
tion, and  Uie  husband  applied  tar  a  divorce 
from  plaintiff,  which  was  denied  him;  that 
thereafter  they  made  up  thalr  differences, 
went  to  living  together  again,  and  for  a  time 
there  was  harmony  and  affection  between 
them;  that  thereafter  Augusta  Ellis  should 
step  in  and  by  other  methods  and  other 
charges  and  ^Ithets  should  alienate  the  af- 
fections of  plahitUTs  husband— clearly  under 
sudi  circumstances.  It  seems  to  us,  it  could 
not  be  claimed  that  the  defendant  herein 
and  EUIa  were  Joint  tort-feasors.  The  af- 
fections of  .the  husband  may  not  have  been 
completely  alienated  by  the  defendant  If 
ElUs  later  further  alienated  fbe  husband's 
affections.  In  other  words,  there  may  be  a 
recovery  for  partial  alienathm.  21  Gyc. 
1622  F;  Nichols  v.  Nichols,  147  Ma  887,  48 
S.  W.  947;  Fratini  v.  GaSUnl,  66  Vt  278,  29 
AU.  262,  44  Am.  St  Bep.  843. 

niere  Is  a  dalm  In  the  Instant  case  that 
plalutUTs  husband  did  leave  her  and  broofl^t 
an  action  for  divorce  whkb  was  denied.  It 
Is  not  dear  fmn  the  record  whether  ttie 
transactions  oocurred  bi  just  tbo  order  we 
have  given  In  the  lIluatrati<»aL  Aa  saU, 
there  la  no  dispute  as  to  the  general  rule  of 
law  that  tlie  release  or  dlsdiarge  aC  one 
Joint  tor^feasor  releases  the  other.  The 
trouble  with  appdlant's  contention  la  that 
it  is  assumed,  at  the  outset  that  the  defend- 
ant herein  and  Ellis  are  Joint  tort-feasts 
This  is  the  nub  of  the  coutrov^sy.  We  are 
clear  that  the  settlement  of  the  ElUs  Case 
did  not  release  or  satisfy  the  recovery  In 
the  Instant  case.  Defendant  and  Ellis  were 
not  Joint  tort-feasors.  Perhaps  it  would  be 
more  accurate  to  say  that  appellant  has  not 
so  shown.  The  burden  is  upon  appellant 
Appellant  offered  In  evid^ce  the  pleadings 
in  the  two  cases,  but  did  not  offer  the  eT^ 
dence  or  instructions  in  Ota  first  case.  As 
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said.  It  does  not  Ai^ar  snTwbere  In  the 
record  that  It  was  even  <^lmed,  In  the 
pleadings,  that  defendant  and  Ellis  were 
acting  In  concert  or  jointly ;  the  claim  seems 
to  have  been  that  the  two  defendants  were 
not  acting  together,  hut  Independently  and 
at  different  times,  using  different  methods 
or  acca^atlons  to  accomplish  the  purpose  of 
each.  It  is  doubtless  true  that  It  would  not 
be  necessary  that  two  persons  should  .par- 
ticipate In  all  the  acts  of  the  other,  but  they 
must  act  in  concert  to  accomplish  the  same 
purpose,  In  order  to  make  them  Joint  tort- 
feasors.  21  Cyc.  1623.  Price  y.  Price,  91 
Iowa,  eas,  60  N.  .W.  202,  29  L.  E.  A.  150,  51 
Am.  St.  Bep.  360.  It  Is  not  clear  even  that 
the  Bettlemoit  of  the  Ellis  Case  was  not  for 
the  alleged  assault  by  her.  It  1»  a  proper 
Inference  that  the  settlement  was  at  least  in 
part  on  that  count  of  the  petition. 

A  number  of  cases  are  dted  by  appellee 
wbldi  we  shall  cite  without  discussion.  Sev- 
eral cases  are  cited  where  the  wife  was  per- 
mitted to  recover  for  separate  sales  of  in- 
tcKXlcatinc  liquor  to  her  husband,  caudng 
him  to  become  an  habitual  drunkard;  that 
the  wl£»  may  wparatdy  sne  eadi  person 
making  sales  and  recover  the  damage  caus- 
ed only  by  the  person  sued.  Ennls  t.  Shil^, 
47  Iowa,  S62;  JaclCBon  NoUe^  CM  Iowa, 
641,  7  N.  W.  88;  Rldimond  t.  Bhlckler.  B7 
Iowa,  487,  10  N.  W.  882;  Belllson  v.  Apland, 
115  Iowa,  659,  89  N.  W.  22 ;  League  v.  Ehm- 
ke,  120  Iowa,  464, 94  N.  W.  938;  also  38  Cyc. 
484,  to  the  points  that,  where  wrongdoers 
have  not  acted  In  concert  and  separate  In- 
juries are  caused  by  the  act  of  each  the  li- 
ability Is  several;  also  Harley  t.  Merrill,  S3 
Iowa,  78,  76,  48  X.  W.  100,  and  38  Cyc.  485, 
that,  if  a  person  act  independ^tly  and  not 
In  concert  with  others,  he  Is  liable  for  the 
damages  which  result  from  his  own  act,  and 
the  fact  that  there  is  difficulty  to  measure 
accurately  the  damage  which  was  caused  by 
the  wrongful  act  of  each  contributor  to  the 
aggregate  result  does  not  affect  the  ruling, 
or  make  any  one  liable  for  the  acts  of  the 
others;  also  Cleveland  v.  Bangor,  87  Me. 
259,  82  AU.  882,  47  Am.  St  Bepi  326,  and  1 
OoOl^  ca  Torta,  234»  to  the  point  that  where 
two  perwnis  are  severally,  tbou^  not  J<^t- 
ly,  liable  fbr  (he  same  tort,  a  Judgm^t 
agahist  one  Is  no  bar  to  a  stdt  against  the 
oth«. 

Without  further  discussion  we  reach  the 
oondiulon  that  appelant  has  not  sustained 
the  burden  and  shown  that  the  two  defend- 
ants were  Joint  tort-feasors,  or  that  the  set- 
flanoie  ct  the  Ellis  Case  was  a  release  or 
satlafaction  of  the  Judgment  against  this 
dsCeBdant 

2.  Appellee  has  Oed  a  motion  asking  this 
court  to  impose  a  penalty  on  the  ground 
that  the  injunction  and  motion  to  dlsdiarge 


the  Judgment  were  brought  by  app^ant  for 
delay,  and  that  this  appeal  is  unwarranted. 
Some  membera  of  the  court  think  a  pwialty 
should  be  imposed.  The  majority  think 
otherwise,  and  the  motion  is  denied. 
The  ruling  of  the  district  court  is  affirmed. 

STEVENS,  C.  J.,  and  WEAVEB  and  DE 
GRAFF,  33.,  concur. 


RUMELHART  v.  SCHNOEBELEN. 
(No.  34932.) 

(Saprem«  Conrt  of  Iowa.    Feb.  7,  1922.) 

r.  Appeal  and  error  €=»I048(6)— InstruotloB 
that  there  was  no  dispute  about  lost  asslgs- 
ment  of  dalm  for  goods  sold  not  error. 
Where,  In  an  action  on  an  asBfgned  claim 
for  goods  sold,  plaintiff's  assignor  stated  with- 
ont  objection  that  he  had  assigned  the  claim 
to  plaintiff,  and  It  afterwards  appeared  that 
tlie  written  aaslgmiient  was  lost,  that  defendant 
was  not  on  cross-examination  permitted  fnlly 
to  go  Into  details  of  the  assignment  was  not 
mujudicial  error,  as  assignor  had  placed  bim- 
sRc  in  a  position  where  be  would  be  bound  by 
any  Judgment  rendered  in  the  action. 

2.  Sales  «t»359(l)— Whers  defendaat  desletf 
purohase,  offer  of  proof  of  unfttnets  of  prop- 
erty sold  properly  excluded. 

In  oa  action  for  price  of  tractor  sold  where 
the  sole  defense  was  that  defeodant  bad  not 
bought  the  tractor,  evidence  that  it  did  not 
work  properly  was  properly  excluded. 

Appeal  from  District  Conrt,  Washington 
County;  D,  W.  Hamilton,  Judge. 
"Not  to  bPi  officially  reported." 

Action  at  law  to  recover  $1,335  for  a  farm 
tractor  and  plow,  and  a  small  bill  for  oil, 
lenses,  and  other  accessories.  Trial  to  a 
Jury.  Verdict  and  Judgment  for  plaintiff. 
Defendant  ai^eals.  Affirmed. 

A.  B/ Maine,  of  Iowa  City,  and  Wilson  A 
WUMm,  of  Wadilngtim,  Iowa,  for  appellant 

Livingston  &  Eldier,  of  Washington.  Iowa, 
for  appellee^ 

PER  CUBIAM.  1.  Plalntlflt  aUeged  that 
his  assignor  sold  dtfendant  the  bill  of  goods, 
and  a  Case  10-18  tractor  and  plow;  that 
the  claim  thorefor  has  been  assigned  to  him. 

The  defoidant  denies  gmerally,  and  de> 
nles  the  purchase  of  Che  articles^  and  denies 
the  assignment,  These  were  the  only  issues 
in  the  case.  In  so  far  as  there  was  a  conflict 
In  the  evidence,  the^erffict  of  the  jury  Is  con- 
clusive. 

[1]  The  main  point  seems  to  be  in  regard 
to  the  tractor.  Numwous  errors  -  are  as> 
signed,  but  many  of  them  relate  to  matters 
whidi  weare  not  In  Issn^  and  not  in  the 
case.  It  is.  thoi^t  the  conn  erred  in  ruling 
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on  objections  to  evidence,  and  particularly 
tbat  the  trial  court  unduly  limited  counsel 
for  defendant  In  cross-examinatiou  of  some 
of  tlie  witnesses  in  regard  to  certain  matters, 
and  excluding  evidence  offered  by  the  def^d- 
ant.  Tbe  objections  were  on  various  grounds, 
some  of  tbem  that  the  evidence  sought  to  be 
elicited  was  irrelevant,  and  enough  has  been 
stated  to  show  that  it  was  so.  Other  objec- 
tions were  that  it  was  not  cross-examina- 
tion. This  is  the  fact  as  to  many  of  the  ob- 
jections. It  appeara  tbat  a  number  of  the 
questions  complained  of  bad  been,  or  were 
later,  answered.  For  Instance,  defendant 
sought  to  show  that  the  tractor  did  not  work 
right;  that  the  machine  was  bought  by  or 
for  hlB  son  or  sons;  that  the  machine  was 
operated  on  land  rented  by  one  of  the  son^ 
from  defendant;  in  not  permitting  defend- 
ant to  show  in  whose  employ  the  son  waa-  at 
a  certain  time,  and  so  on.  As  to  the  as- 
dfoment,  it  Is  thought  by  appellant  tbat  the 
court  unduly  restricted  him  In  cross-exami- 
naUon  In  refer^ce  thereto.  The  evidence  as 
to  the  asslgnm^t  was  not  disputed  by  de- 
fadant.  It  may  be  that  he  could  not  well 
do  so.  However,  plaintiff's  assignor,  testify- 
ing for  plalntlfr,  stated  that  he,  or  his  Qmp, 
bad  assigned  the  account  to  this  plalntttT. 
This  evidence  went  in  without  objection.  It 
afterwards  appeared  tbat  there  had  been  a 
written  assignment  which,  as  we  understand, 
bad  been  used  on  a  former  trial  'of  the  case, 
and  had  been  Ifwt  Defendant  sought  to  go 
Into  details  in  regard  to  the  assignment,  and 
the  circumstances  surrounding  it,  and  was 
permitted  to  do  so  to  some  extent  Possibly 
there  was  some  restriction  in  regard  to  this, 
and  yet  the  assignor  had  placed  himself  in 
such  a  position  tbat  he  would  be  boimd  by 
the  Judgmoit  rendered  herein.  As  said, 
there  was  no  dispute  in  regard  to  the  as- 
slgnmeat,  and  the  trial  court  so  instmoted 
the  jury.  We  think  ttiere  Is  no  prejudicial 
error  at  this  point 

[2]  2.  We  do  not  understand  appellant  to 
complain  in  regard  to  the  items  in  the  bill 
for  oil,  and  so  on,  or  the  instructions  in  refw- 
«nce  thereto.  As  said,  the  Qiindpol  com- 
plaint is  in  regard  to  the  tractor.  In  re- 
gard to  this  matter,  the  trial  court  instruct- 
ed in  substance  that  the  only  Qnesti<m  sub- 
mitted with  reference  to  It  was  whether 
defendant  bouf^t  the  tractor,  and  agreed  to 
pay  f 1,886  therefor;  that  It  was  immaterial, 
under  the  issues,  as  to  bow  the  tractor 
worked,  or  whether  it  was  a  9-18  or  a  10-18 
tractor.  Plaintiff's  evidence  tends  to  show 
that  his  assignor  sold  the  machine  to  the 
defendant.  This  the  defendant  denies.  He 
planted  blmself  squarely  upon  tbe  denial  that 
be  bou^t  any  tractor  at  all  or  that  he  had 
ever  negotiated  for  one.  The  court  per- 
mitted him  to  show,  If  he  could,  that  his  son 
bought  It,  but  tbe  court  did  not  permit  d«* 
fendent  to  show  tbat  tbe  tractor  did  not 


work  properly,  or  that  it  waa  misrepresented 
as  to  model  or  otherwise.  The  rejected  evi- 
dence, of  which  complaint  is  now  made,  bad 
reference  to  whether  the  machine  would 
work  properly,  and  whether  there  was  any 
misrepresentation.  We  are  unable  to  see 
that  any  evidence  was  excluded  that  had  a 
bearing  upon  the  questions  at  issue.  Defend- 
ant's son  testified  that  he  Is  the  one  who 
bought  It;  that  he  saw  tbe  machine  before 
he  tJurchaeed  It;  and  that  It  was  afterwards 
taken  out  to  the  farm.  There  is  some  evi- 
dence that  at  the  salesroom  there  was  a 
number  plate  on  the  machine,  and  that  It  waa 
a  10-18  regardless  of  the  number  plate ;  that 
the  seller  sold  it  as  a  10-18,  and  tbat  he 
bought  It  for  a  10-18 ;  that  he  did  not  know 
what  the  plate  number  was ;  did  not  look  at 
It;  that  the  machine  delivered  was  a  10-18. 
It  Is  true  that  plaintiff  alleges  in  the  petition 
that  he  sold  a  10-18.  The  court  permitted 
defendant  and  bis  witnesses  to  show  tbat 
the  tractor  that  was  brought  to  the  farm 
was,  or  was  not  the  same  one  tbat  was 
shown  in  the  garage ;  whether  it  was  the 
tractor  it  was  claimed  bought  Counsel  for 
defendant  stated  to  the  court  tbat  they  were 
trying  to  establish  the  Identity  between  the 
two  tractors.  Thereupon  tbe  court  indicated 
that  it  made  no  differ aice,  under  the  Issues, 
what  kind  of  a  tractor  It  was.  There  was 
considerable  evidence,  pro  and  con,  as  to 
whether  tbe  defendant  bought  the  machine, 
and  as  to  wbetbw  the  machine  which  was 
d^vwed  was  the  machine  purchased.  These 
were  questicus  for  the  jury. 

No  reversible  error  ts  shown,  and  the 
judgmat  Is  affirmed. 


COLEMAN  V.  IOWA  RY.  &  LIGHT  CO. 
(No.  34088.) 

(Bnprane  Gonzt  of  lewa.    Feb.  7,  19S2.) 

1.  Trial  ^296(3)— iRStruotlon  as  to  HablHty 
ef  electrle  light  oompany  for  Injary  by  bfflli- 
tensloa  onrrent  held  not  misleadlag,  la  view 
ef  Bther  Initrsctlos*. 

In  en  action  for  wrongful  death  caused  by  a 
enrreut  conducted  into  decedent's  house  from 
a  high-tension  wire  belonging  to  defendant  an 
iDatroetion  tbat  there  could  be  no  recovery  if 
defendant  bad  not  constracted  or  placed  the 
service  line  in  decedent's  house  Aeltf  not  mis- 
leading, in  ^ew  of  a  further  faatrueti«a  that 
it  was  not  necessary  for  plaintiff  to  ^ove  tbat 
defendant  was  the  owner  of  the  line,  and  that 
no  matter  who  was  the  owner,  after  it  was 
constructed  defCQdaot  was  bound  to  use  ordi- 
nary care  to  avoid  unnecessary  danger  to  those 
who  ndght  oaa  the  currant 

2.  Eleetrfoity  «=»I9(9,  13)  —  NefllfeHs  asi 
eeatribatory  aeillgeiioe  far  Jary. 

In  an  action  for  tha  death  of  tne  to  whom 
defendant  electrk  eompany  foraished  service, 
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hy  reaBon  of  a  AeA  rcMlred  whOd  attempting 
to  attain  a  drop  cord  or  extenrion,  and  in  wUcb 
the  negligence  alleged  was  tbe  carrTing  ol  Mrr- 
Ice  wires  on  the  same  poles  with  Ugb-tenaion 
wires  without  proper  effort  to  prerent  con- 
tact, Um  qaestlwiB  ni  negUgvnee  and  enatciba- 
torj  negUgeiMQ  are  pnvcTly  for  tJw  jnrr. 

3.  Appeal  and  error  ®=:»237  (5)— Propriety  of 
refusal  of  Mreoted  verdict  will  not  be  ooa- 
sidered.  In  abseneo  of  motloa  therefor. 
In  the  absence  of  a  motion  for  a  directed 
Tcrdict  by  pldintUf  at  the  close  of  the  evidence 
in  an  action  for  wrongful  death,  sabmissloo  of 
tite  Isanes  to  the  jurj.  Instead  of  directbig  a 
Torfflct  for  plaintiff,  ^orda  no  ground  on  ap- 
peal for  an  aaiainment  of  error. 

Appeal  frcnit  District  Conrt,  linn  Oonnty; 
P.  F.  Dawley,  Jndge. 

Action  at  law  to  recorer  damages  for  the 
death  of  Charles  Coleman,  allesed  to  have 
been,  caused  by  the  negligoice  <ft  the  de- 
foidanL  Jndgmoit  for  defaulant,  and  plain- 
tiff appeabi.  Afflimed. 

Samuel  A.  Anderson,  of  St  Paul*  Minn., 
J.  B.  Holmes,  of  Des  Moines,  and  Vorls  & 
Haas,  of  Marion,  for  appellant. 

Barnea,  Chamberlain,  Hanzlik  &  Ttaomp- 
gon,  Johnson  ft  Dtmnelly,  Ralpli  Maclean, 
and  JTobn  A.  Reed,  all  of  Cedar  Rapids, 
for  appellee. 

WEAVER,  J.  This  action  baa  been  twice 
tried  In  the  district  court  and  Is  now  before 
us  on  a  second  appeal.  On  the  first  trial 
there  was  a  directed  verdict  and  judgment 
for  the  ddfwdant,  a  ruling  which  was  re- 
versed by  U6  on  the  ground  that  plaintiff  bad 
made  a  sufficient  showing  to  entitle  her  to 
go  to  the  Jury  upon  the  merits  of  her  claim. 
See  Coleman  v.  Ry.  &  Light  Co.,  178  N.  W. 
365.  On  the  second  trial  there  was  a  Jury 
verdict  for  the  defendant,  and  from  tbe 
Judgment  rendered  thereon  the  present  ap- 
peal la  taken.  The  defendant  is  tbe  propri- 
etor of  an  electric  light  plant  fumlshiug  elec- 
tricity and  light  to  its  patrons.  One  of  Its 
service  wires  was  connected  with  a  building 
owned  by  plaintiff's  Intestate,  thereby  sup- 
plying the  building  with  light  and  power.  To 
make  proper  connection  for  said  power 
with  a  washing  machine,  tbe  deceased  under- 
took to  attach  a  drop  cord  or  extension  in 
the  usual  maflner,  and  while  In  that  act  re- 
celved  an  electric  shock  causing  his  death. 
ThlB  result  Is  alleged  to  have  been  brought 
about  by  tbe  ne^igence  of  the  defendant,  in 
that  the  service  wire  in  question  was  strung 
for  a  distance  upon  the  same  poles  on  which 
high-taisloned  wires  carrying  a  powerful 
current  were  maintained,  and  that  said  serv- 
ice wire  was  strung  or  maintained  In  such 
loose  or  slack  or  Inefficient  manner  as  to 
permit  It  to  come  in  contact  with  the  high- 
teoBlon  wires,  thereby  conducting  a  power- 


'  fnl  and  dangnous  current  of  electricity  Into 
the  building,  and  thus  ezpoidng  to  imminent 
peril  of  injury  and  death  any  person  at 
tempting  to  use  the  power  or  light  for  domes- 
tic purpose.  The  defendant  denies  all  charg- 
es of  negligence  on  its  part,  and  avers  that 
the  deceased  was  himself  guilty  of  contrib- 
utory negligence. 

[1]  I.  In  80  far  as  the  case  lnv<rfves  dla* 
putes  upon  material  matters  of  fact,  they 
have  been  decided  by  the  Jury  adversely  to 
the  plaintiff,  and  it  Is  not  within  the  province 
of  this  court  upon  appeal  to  interfere  with 
such  findings.  We  therefore  confine  our  at- 
tention to  the  alleged  errors  which  plaintiff 
has  assigned  upon  the  ruUnga  of  the  trial 
court.  These  criticisms  are  directed  main- 
ly to  the  Instructions  giT«i  the  jury.  It  Is 
first  said  the  court  erred  in  saying  to  the 
jury.  In  substance,  that  if  they  did  not  find 
that  defendant  constructed  or  placed  the 
service  line  in  the  Coleman  house  there 
could  be  no  recovery  of  damages.  Were 
this  the  only  reference  by  the  court  to  that 
proposition  of  fact,  we  should  be  disposed 
to  hold  the  exception  well  taken,  for  there  la 
no  evidence  in  the  record  from  which  the 
jury  could  properly  find  that  defendant  did 
not  construct  or  place  the  service  Una  In  the 
building;  but  we  think  it  clear  that,  taking 
the  instruction  as  a  whole,  the  Jury  could 
not  have  been  misled  by  the  pbrase  to  which 
the  appellant  objects,  for  immediately  fol- 
lowing said  direction,  and  with  reference 
to  the  same  subject-matter,  the  court  pro- 
ceeded to  say  it  was  not  necessary  for  plain- 
tiff to  prove  that  defendant  was  owner  of  tbe 
line,  and  that,  no  matter  who  was  tbe  owner 
of  the  line,  after  It  was  constructed  tbe  com- 
pany was  bound  to  use  ordinary  care  to  so 
locate  and  construct  it  as  to  avoid  unneceft- 
sary  danger  to  those  who  mifi^t  use  tbe  cur- 
rent, and  that  failure  so  to  do  would  be 
negligence.  In  our  judgment  these  directions 
to  the  Jury,  takm  in  th^r  entirety.  Involve 
no  prejudicial  error. 

[2]  II.  Error  Is  further  assigned  npon  tbe 
court's  submission  to  the  Jury  of  the  Question 
whether  the  service  wires  were  properly 
strung  upon  the  poles,  whether  they  were 
placed  with  due  regard  to  liability  of  their 
contact  with  the  high-tension  wires  and  with 
Umbs  of  trees.  It  is  the  contentitm  of  oonn- 
sel  that  negUgmce  in  these  respects  was 
shown  without  dispute,  and  that  the  court 
should  have  so  charged  the  jury  as  matters 
of  law.  Without  attempting  to  recite  tbe 
testimony  of  the  witnesses  on  either  side,  we 
are  satisfied  that  this  case  furnishes  no  ex- 
ception to  the  general  rule  that  the  question 
of  reasonable  or  proper  care  is  one  of  fact 
for  tbe  determination  of  the  Jury.  Tbe 
same  is  to  be  said  of  the  appellant's  fnrtber 
contention  that  the  court  should  haTe  told 
the  Jury,  as  a  matter  of  law,  that  deceased 
was  not  chargeable  wltb  contributory  neg^- 
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gence.  As  we  have  had  fireqaatt  occasion  to 
say  In  tbis  clasB  of  cases,  contributory  neg- 
llgeoce  iB  peculiarly  a  question  for  tbe  Jury. 
The  burden  of  ebowlng  due  care  by  tbe  in- 
jured person  Is  on  tbe  plaintiff,  and  it  rarely 
occurs  that  tbe  court  is  Justified  in  ruling 
tbat  such  burden  has  been  concloslTely  sat- 
isfied. 

[3]  III.  It  is  flnaUy  urged  that  the  ver- 
dict Is  contrary  to  the  undlapnted  evidence 
and  to  the  Instructions  of  the  trial  court 
There  was  no  motion  for  a  directed  verdict 
by  the  plaintiff  at  tbe  close  of  the  evidence, 
and  the  act  of  tbe  court  In  submitting  the 
Issues  to  the  Jury  liutead  of  directing  a  ver- 
dict In  her  favor  affords  no  groond  for  as- 
signment of  error. 

MoreovOT,  for  reasons  already  stated,  we 
think  the  record  as  a  whole  preseota  a  case 
for  the  Jury,  and  that  there  Is  no  showing  of 
reversible  error. 

The  Judgment  <tf  tbe  district  oonrt  Is  there- 
fore affirmed. 

8TBVEK8,  a  J.,  and  PRESTON  and 
ORAFF,  JJ^  concnr. 


MAGUIRE  V.  WM.  ORETTENBERG  GRAIN 

CO.   (No.  34373.) 

(Supreme  Court  of  Iowa.  Teb.  14,  1922.) 

1.  Trial  <s=329(3)— Court'*  statement  that  ha 
would  lastruct  that  the  right  to  sue  on  sals 
contract  Is  absolute  not  objectionable  as  ad- 
vIslsB  that  plaintiff  should  reoover. 

In  seller's  action  against  buyer  for  breach 
of  contract,  the  court's  remark  that  he  would 
instruct  tbe  jury  that  the  right  to  maintain  suit 
under  the  contract  is  absolute  held  a  mere  rul- 
ing, BUBtauuDg  an  objection  to  cross-examina- 
tion, and  not  subject  to  objection  as  advising 
the  Jury  that  the  plaintiff  ahould  recover. 

2.  Appeal  arid  MTor  4=3231(9)— Blanket  ob- 
jection to  instmcHon  as  not  i^ear  and  oos- 
dse  too  general. 

An  aasismnent  objecting  to  all  the  instruc- 
tions as  not  clear  and  concise,  and  not  embody- 
ing correct  statements  either  of  fact  or  of  law, 
is  too  genwal  for  conrideration  on  appeal  ex- 
cept as  rendsred  spedfie  by  later  assignments. 

3.  Appeal  and  error  €=>1064(4)  —  Use  In 
court's  Instruction  of  the  word  "specially!' 
for  the  word  "specHlcally^  held  sot  prejs- 

dlclal. 

In  seller's  action  against  buyer  for  breach 
of  contract,  where  defendant's  answer  "specif- 
icaDy  denies  tbat  plaintiff  offered  to  perform" 
within  tbe  time  provided,  and  tbe  court's  in- 
struction stated  tJiat  the  answer  "specially  de- 
nies tbat  plaintiff  offered  to  perform  such  cod- 
tract  or  attempted  to  perform  tbe  same,"  while 
**9eclally"  and  "specificaUy"  are  not  symmyms, 


held,  tbat  neither  word  was  material,  so  that 
the  substitution  was  harmless. 

[Ed.  Note.— -For  other  deltaittioiis,  see  Words 
and  Phrases,  SpedaUy.] 

4.  Trial  «=9l84— Cosrt  nay,  when  Instruotlef, 
malie  refsrenoe  to  evldeioe  Introdscsd  aedtr 

pleading  and  subsequently  withdrawn. 

In  seller's  action  against  buyer,  where  the 
latter  filed  a  counterclaim  for  damages  for 
plaintiff's  breach,  and  also  for  retam  of  pur- 
chase money,  and  orally  withdrew  the  former, 
the  defendant  cannot  complain  that  the  court 
instructed  on  the  issues  precisely  as  they  ap- 
peared in  the  pleadings,  including  the  issue  of 
damages  for  plaintUTs  breach,  and  in  a  later 
instruction  advised  that  this  item  had  been 
withdrawn. 

5.  Sales  ^38f— In  seller's  aotloe  bnyor  had 
burden  of  proving  teller's  breash  In  order  te 
reoover  money  pidd. 

In  seller's  action  against  buyer  tor  breadi, 
where  buyer  eooBterdalmed  for  damages  for 
plaintiff's  bread),  and  for  recovery  of  money 
paid,  and  withdrew  the  coonterdaim  as  to  tbe 
former,  the  burden  still  remains  upon  defendant 
to  prove  plaintilTs  breach  to  reeorer  purdiase 
money. 

6.  Appeal  and  error  ^216(2)— Party  may  net 
complain  of  failure  to  lastruot  speelfloally  In 
tbe  absenoe  of  request  tor  specific  instruc- 
tion. 

A  defendant  who  has  requested  no  spedfie 
instruction  upon  any  particular  featore  of  the 
case  may  not  have  assignments  of  error  for 
faitare  to  instruct  spedflcally  upheld. 

7.  Appeal  and  srror  «=»I068(9)  —  Defeadaat 
■ot  prejudioed  by  any  failure  of  lastraetfee 
on  measure  of  damages  to  fix  dato  of  breach. 

The  measure  of  damages  for  breach  of  a 
sale  contract  is  the  difference  between  the  ctm- 
tract  price  and  the  market  price  on  the  day  of 
the  breach,  and  where  plaintiff  charged  a  spe- 
dfie day  whidi  the  evidence  supported,  and  there 
was  evidence  t^at  the  market  price  of  oats  on 
that  day  was  from  43  to  46  cents,  and  the  Jury 
allowed  something  lees  than  45  cents,  held,  that 
the  defendant  suffered  no  prejudice  becanae  of 
any  failure  of  the  instruction  on  the  meaanre 
of  damages  to  fix  a  date. 

Appeal  from  District  Court,  Woodbury 
Oonnty;  W.  6.  Sears,  Judge. 

Action  for  damages  for  breach  of  a  con- 
tract for  the  purchase  of  1,000  bushels  of 
oats  to  be  delivered  by  plaintiff  to  d^endant 
In  the  month  of  August  at  80  cents  per 
busheL  Defendant  admits  the  contract,  but 
denies  the  breach,  and  by  way  of  counter- 
claim avers  that  the  contract  was  breached 
by  the  plalntlfl,  and  asfca  Jndgmrat  against 
the  plaintiff  for  $100  dunages  for  such 
breach,  and  also  for  $100  purchase  money 
paid  when  the  contract  was  made.  There 
was  a  verdict  for  the  plaintiff,  and  the  de- 
fendant appeal!.  Affirmed. 
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Jepson.  StruUfi  ft  Aadmon,  of  SIobx  Clt^i 
for  appellant 

B.  EL  Hess,  of  Kingaley*  and  Heta.  Crary 
&  Marshall  and  Klndig,  MVKJUI.  Stewart  & 
Hatfield,  all  of  Slonx  City,  for  app^lee. 

EVANS,  J.  The  sole  defendant  Is  William 
Gretteoberg,  who  operates  as  a  grain  buyer 
under  the  name  of  WUlIam  Grettenbei^ 
Grain  Company.  It  Is  undisputed  that  the 
parties  entered  into  a  written  contract  on 
July  1,  1920,  wherehy  the  plaintift  eold  and 
agreed  to  deliver  to  the  defendant  1,000  bnah' 
els  of  oats  at  80  cents  per  bnshel,  delivery 
to  he  made  between  August  1  and  September 
1,  1920,  at  "buyer's  option."  From  the  evi- 
dence on  behalf  of  the  plalntUf  it  app«us 
that  he  threshed  his  oats  on  Aogust  17th; 
that  on  or  about  August  15th  he  proposed  to 
the  defendant  that  he  would  deliver  the 
grain  from  the  threshing  machine;  tlmt  he 
was  directed  by  the  defendant  not  to  do  so 
for  the  reason  that  the  defendant  was  lack- 
ing in  room  to  receive  the  same ;  that  some 
days  later,  and  within  the  month,  of  August, 
he  again  spoke  to  the  defendant,  proposing 
to  deliver  the  oats,  and  sras  directed  by  the 
defendant  to  defer  such  delivery  until  fur- 
ther notice  from  him;  that,  receiving  no  fur- 
ther notice  from  the  defendant,  the  plaintiff 
did  on  September  29th  bring  a  toad  of  oats 
to  the  defendant  for  the  purpose  of  delivery, 
and  that  the  defendant  then,  for  the  first 
tbne,  denied  his  obligation  to  take  the  same, 
and  declared  his  refusal.  The  market  value 
for  oats  on  that  day  M-as  either  43  or  45 
cents.  He  daimed  as  bis  damages  the  dif- 
ference between  such  market  value  and  the 
contract  price  of  ^SO  cents. 

From  the  evidence  on  behalf  of  the  def«id- 
ant  it  appears  that  the  defendant  notified  the 
plaintiff  on  July  22  that  he  had  resold  the 
oats,  to  be  delivered  on  or  before  August 
6th,  and  that  he  should  expect  the  plaintiff 
to  make  delivery  .before  that  date;  that  on 
August  4th  substantially  the  same  notifica- 
tion was  given;  that  on  the  night  of  August 
<Gth  he  notified  the  plaintiff  that-tfae  contract 
was  canceled  for  want  of  delivery  in  ac- 
cordance with  def^dant'a  demands.  The  de- 
fendant also  denied  substantially  all  the  evi- 
dence on  behalf  of  plaintiff  which  has  been 
here  recited.  The  plaintiff  denied  substan- 
tially all  the  evidence  In  behalf  of  the  defend- 
ant herein  recited.  It  will  be  noted,  there- 
fore, that  the  evidence  on  behalf  of  each  par- 


bad  fanned  on  shares  with  the  plaintiff  and 

that  he  had  an  inta%st  in  the  oats  contract 
ed  by  lOalntlfl  to  defenduit.  The  following 
is  a  part  ot  such  crosB-esamlnatlon. 

"Q.  Yon  have  that  interest  in  them  yet,  do 
yon  not?   (Same  objection,  as  immaterial.) 

"The  Court:  Sustained.  (Defendant  ex- 
cepts.) 

"Mr.  Hesa:  I  do  not  understand  the  ruling  of 
the  court  on  the  last  question. 

"The  Court:  I  wiU  instruct  the  jury  that  tht 
light  to  maintain  suit  under  this  contract  is  ab- 
solute. (Defendant  excepts.)** 

Ccnaplaint  Is  dlrect«l  to  the  remark  of 
tfte  oonrt  m  the  gronnd  that  it  In  ^ect  "ad- 
vised the  Jnij  that  the  appellee  sbonld  re> 
cova>."  We  see  no  sncih  aigniflcance  to  the 
ranark.  Having  reC^Knoa  to  Qw  context  In 
the  record.  It  Is  manifest  Ooit  there  was  an 
attempt  b7  Che  cross-ezamlnfttloQ  to  fihov 
that  the  plalntlfl  was  not  Oie  real  party  In 
tntarest  No  such  Issne  was  tendered  in 
the  pl^dlng.  The  remark  of  the  court  was 
a  mere  ruling  sustaining  objection  to  the 
croRs^xaininutlon.  The  defendant  excepted 
to  the  ruling.  He  does  not  now  complain  of 
the  ruling  as  such,  but  does  complain  that 
tha  remark  In  Its  dtect  and  form  was  preju- 
dicial before  the  Jury.  No  such  objection 
was  made  to  the  remark  at  the  time. 

[2]  n.  The  second  assignment  Is  a  blanket 
objection  to  all  the  Instructions  as  not  clear 
and  concise,  and  that  they  do  "not  embody 
correct  statements  either  of  fact  or  of  law." 
Clearly  this  is  too  general  for  our  considera- 
tion except  so  far  as  it  is  rendered  specific 
by  later  assignments. 

[3]  The  third  assignment  complains  of  the 
failure  of  the  court  to  properly  state  the  Is- 
sues tendered  by  the  defendant's  answer. 
I>efendnnt's  answer  "specifically  denies  that 
plaintiff  offered  to  perform  said  contract  or 
tendered  performance  of  the  same  within  the 
time  provided  in  said  c(mtract"  The  in- 
struction of  the  court  stated  this  denial  as 
follows: 

"SpedaUy  denlep  that  plaintiff  offered  to  per- 
form such  contract  or  attunpted  to  perform 
the  same  as  provided  in  said  contract." 

The  substitution  of  the  word  "specially" 
for  the  word  "specifically"  and  the  omission 
of  the  last-quoted  clause  in  defendant's  an- 
swer constitute  the  particular  complaints. 
The  words  "^)ecifically"  and  "socially"  are 


ty  tended  to  show  a  breach  of  the  contract  not  ByD<n)ymous.  If  either  of  them  added 
by  the  other,  and  this  presents  the  substan-  j  anything  to  the  quality  of  the  denial,  or  took 
tial  issue  in  the  case.  The  appellant  assigns  |  anything  away  therefrom,  there  might  be 

some  reason  for  complaint  The  defendant's 
dmlal  was  no  stronger  as  being  "specific," 
nor  any  weaker  as  being  "special."  An  omis- 
sion of  the  word  "specific"  could  not  be 
prejudicial.  If  the  substitution  of  the  word 
"spedaUy"  could  be  deemed  to  have  any  ef- 
fect upon  the  minds  of  the  Jury,  it  would  be 
to  emphasise  the  Quality  and  character  of 


16  errors  as  grounds  of  reveraal.  These  all 
pertain  to  instructions  of  the  court  It  will 
not  be  practicable  for  us  within  the  limits 
of  an  (q;>Inion  to  discuss  each  seriatim. 

[1]  L  The  first  error  presented  is  directed 
to  a  statement  made  by  the  trial  court  in 
the  presence  of  the  Jury.  Plaintiff's  witness 
Preston  stated  on  cross-examination  that  be 
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defendant's  dmIaL  As  to  the  other  sabatltn- 
tions  complained  of  In  the  same  connection, 
they  hnpress  ns  as  equally  unimportant  and 
nonprejudicial. 

[4]  in.  At  the  (dose  of  all  the  evidence  the 
defendant  orally  withdrew  from  his  counter- 
clalm  the  item  of  $100  damage  for  breach  of 
the  ctmtract  by  aiq>ellee. 

It  is  now '  complained  that  the  court  ig- 
nored such  withdrawal  In  the  statement  of 
the  issues  to  the  Jury,  and  that  it  stated  the 
issues  as  they  were  made  by  the  counter- 
tflaim,  notwithstanding  such  withdrawal. 
Oomplaint  Is  farther  made  that  the  court 
«rred  in  imposing  any  burden  of  proof  upon 
the  defendant  as  to  his  counterclaim  after 
the  defendant  had  withdrawn  such  item. 
The  court  did  state  the  issues  to  the  jury 
precisely  as  they  appeared  in.  the  pleadings. 
This  included  the  issue  of  damages  for ' 
breach  by  plaintiff  aa  made  by  defendant's 
counterclaim.  In  a  later  instruction,  how- 
ever, the  court  did  advise  the  jury  that  this 
item  had  been  withdrawn,  and  it  confined 
the  defendant's  right  of  recovery  to  the  sum 
of  $100,  which  was  the  advance  payment 
made  by  the  defendant  to  the  platnUft  at  the 
time  the  contract  was  ^tered  into. 

It  1b  argued  that  the  court,  in  instructing  i 
the  jury,  should  have  wholly  ignored  the 
item  of  damaf^  withdrawn  by  the  defend- 
ant, and  that  the  Instructions  as  given  were 
prejudicial  for  that  reason  to  the  defendant 

It  is  to  be  noted  that  the  defendant  kept  ' 
his  claim  before  the  jury  not  only  by  his 
lading,  but  by  his  evidence.  He  introduced 
his  evidence  tending  to  show  his  damages 
und  the  measure  thereof.  His  withdrawal 
waa  oral  before  the  court.  It  was  consistent, 
therefore,  with  the  CQurse  of  the  trial  that 
the  coort  should  have  Orst  stated  the  lames 
aa  made  by  the  pleadings,  and  to  bave  aft^ 
wards  stated  what  Item  of  the  pleadings  had 
been  withdrawn  by  the  defendant  Other* 
wise  Uie  evldenoe  offered  by  the  defWdant 
In  soi^rt  of  an  item  would  remain  In  the 
record  unexplained,  and  might  have  the  effect 
to  mislead  the  jury  as  to  its  significance;  It 
is  not  a  matter  of  right  to  any  litigant  to  in- 
trodnoe  evidence  in  support  of  the  allegatioua 
of  Us  pleading  and  thai  keep  the  evidence 
betnre  the  jury  whlle^  withdrawing  the  plead- 
ing before  the  coort'and  then  insist  that  no 
refnence  shonld  be  made  to  the  withdrawal. 
The  jury  is  entitled  to  know  that  the  evi- 
dmce  introduced  in  snniort  of  the  pleading 
la  no  longer  to  be  considered.  Hie  court 
could  iwoper^  In  audi  a  case  Instruct  ttie 
jory  ttiat  such  evidence  Is  withdrawn  from 
tlielr  conaideratlmi.  The  court  did  mudi 
lees  In  this  case,  and  we  see  90  proper  ground 
of  complaint  1^  appellant 

[B]  It  is  further  signed  that  when  the  de- 
fendant withdrew  his  Item  of  damages 
<daimed  for  the  breadi  no  further  burden  of 
proof  rested  upon  the  defendant  xxgeai  his 
counterclaim.  It  appears  that  the  defendant 


paid  the  plalntur  $100  on  the  purchase  of  the 
oats.  In  his  counterclaim  he  pleaded  a 
breach  of  the  contract  by  the  appellee,  and 
as  a  result  of  such  breadi  he  claimed  two 
items:  <1)  The  recovery  of  the  $100  purchase 
money  paid;  (2)  the  sum  of  $100  damages 
resulting  to  him  oat  of  his  resale  of  the  oats, 
and  the  failure  of  the  plaintiff  to  make  de- 
livery 80  as  to  enable  him  to  fill  his  own 
contract 

The  theory  of  defendant  is  that  he  bad  no 
burden  of  proof  exc^  as  to  the  latter  item; 
that  when  he  withdrew  such  item  he  became 
entitled  as  a  matter  of  law  to  recover  batdc 
the  $100  paid  vrlthont  any  proof  on  his  part 
of  a  breadi  by  the  i^alntlff.  We  cannot  sns- 
tain  this  contention.  In  order  to  recover 
back  the  $100  purchase  money  paid  he  waa 
required  to  show  a  breach  of  contract  by 
'plaintiff.  Unless  there  was  such  breach, 
plaintiff  could  apiriy  the  monej  to  the  extent 
of  bis  own  damages.  The  .Jury  did  find  that 
the  contract  was  tffeacbed  by  the  defmdant 
It  necessarily  found  that  it  was  not  br»(4wd 
by  the  plaintiff.  It  wis  correct  therefore, 
to  say  that  it  was  Incumbent  upon  the  de- 
foidant  to  prove  his  counterclaim  for  $100 
imrt-liase  money  by  a  preponderance  of  the 
evidence  ahowbig  a  breech  at  the  contract 
by  the  i^aintiff.  And  this  is  so  evoi  thongb 
the  court  put  the  same  burden  of  proof  up- 
on the  plaintiff  to  prove  that  the  breach  was 
committed  by  the  defmdant  The  foregoing 
disposes  of  assignments  4,  6,  6. 1^  18,  and  14. 

[I]  IV.  There  ara  certain  assignments  of 
NTor  wbl<di  complain  of  the  faltare  of  tbe 
court  to  Instruct  specifically  upon  certain 
features  of  the  evidence.  It  Is  sufllcient  to 
say  as.  to  these  that  no  specific  instructlcnk 
was  requested  br  the  defendant  upon  any 
partlcDlar  feature  of  the  case.  The  more 
salient  and  general  features  of  the  case  were 
covered  by  the  instructions. 

(7]  V.  Lastly,  it  Is  comiAalned  that  Che 
court  did  not  propeily  Instmct  on  plalntUTs 
measure  of  damages,  in  that  the  instructions 
fixed  no  time  or  date  npcn  wbldi  the  marlrat 
value  should  be  considwed.  There  is  no  dip* 
pnte  upon  the  iwwosltlon  of  law  t9iat  ttm 
measure  of  dsmages  wouM  be  the  dllEuenoe 
betwem  the  contract  price  and  the  market 
piice  <m  the  day  of  the  breadi.  The  plain- 
tat  diarged  the  breach  to  have  occurred  on 
Septonber  28tb,  and  on  no  other  date.  Tbe 
evidence  in  bis  betialf  tended  to  sumiort  this 
date,  and  no  other.  There  was  no  evldeice 
in  the  record  from  ^ther  dde  that  had  any 
tendency  to  show  a  breach  by  defendant  as 
upon  any  other  date  than  September  20Ch. 
The  market  price  on  that  date  was  ^ther 
48,  45,  or  46  cents.  There  was  e^dfflice 
tending  to  show  each  of  these  prices.  The 
jury  allowed  something  less  than  46  cents, 
the  verdict  being  for  $249,  whldi  Indnded 
Interest  from  September  29,  1920,  to  Febru- 
ary 9^  1921,  and  dedncted  $100  purdiass 
moncgr  paid.  The  defendant  walBcnA  no  prej- 
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udlce,  therefore,  on  the  qneitlm  ot  nwas- 
mre  of  dam^e*. 

We  find  no  prejudicial  error  In  Uie  record. 
The  jadgment  below  Ig  therefore  affirmed. 

STBVBNS,  a  and  ABTHUB  and  FA- 
vnJiB,  JJ.,  concur. 


FRANKS  V.  CARPENTER  tt  al.   (No.  84319.) 

(Supreme  Court  of  Iowa.  Feb.  14,  1922.) 

1.  Matter  aad  wrvmat  «=»867— Sewer  bglliar 
beW  a  fermu  tf  enptoyM  aMtalnlag  «en- 
peaeaUo  lalaiy  u4  aat  «■  Irttpaxlmt 

tractor. 

One  ezi>erienced  in  sewer  constraction  work 
who  enf aged  himBeU  to  a  contractor  for  a  spec- 
ifled  price  per  hour  for  his  time,  in  addition  to 
pay  for  the  use  of  bia-  automobile,  with  the 
underetandiot  that  be  was  to  famish  tiie  totiM, 
secnre  the  neeeeeary  help  paid  1^  tiie  contrac- 
tor, make  th«  ezemtioB  and  lar  the  pi^e  for- 
nished  to  him.  fix  the  working  honre,  and  keep 
the  time  of  hImaeU  and  the  men  working  under 
his  directioDt  keU  a  foreman  and  not  an  inde- 
pendent contractor,  eo  that  the  contractor  was 
liable  for  cotnpenaation  for  the  death  of  one 
of  the  men  killed  br  the  caving  of  the  aides  of 
Oe  azeaTatifni. 

2.  Master  aid  servant  «=»398— Formal  aotloe 
VI  eonpaasable  lajary  held  nnneoeuary. 

One  engaged  by  a  contractor  constrncting 
a  sewer  to  take  charge  of  the  work  and  of  the 
employment  of  the  men  working  under  his  di- 
rectiOQ  held  to  be  the  contractor's  foreman  and 
repreaentatiTe,  ao  that  bia  actual  knowledge  of 
what  occurred  when  one  of  the  men  was  killed 
superseded  the  necessity  of  aervlng  notice  of 
death  on  the  employer  as  required  by  Work- 
men's Compensation  Act,  i  2477mS. 

Ai^wal  from  District  Court.  Iowa  County; 
B.  Q.  Popham,  Judge. 

Appeal  from  an  award  under  the  Work- 
men's Compensation  Act  The  facts  are  ful- 
ly stated  In  the  opinion.  Affirmed. 

L.  N.  TUlotsont  ot  Marion,  and  Jobnson 
tt  Donnelly,  of  C!edar  Baptds,  for  appellants. 

Redmond  ft  Stewart  and  (31iarles  Penning^ 
roth,  all  of  Gedax  Baidds,  for  appellee. 

STBTEira,  C,  J.  The  appellant  George  W. 
Carpenter  reatdee,  and  is  engaged  in  the 
plumbing  business,  at  Cedar  Rapids,  Iowa. 
Some  time  prior  to  NoTember  1, 1918,  ho  ob- 
tained a  contract  to  do  certain  plumbing  In 
a  school  buUdtog  then  in  process  of  erection 
at  Ck>nroy.  Iowa.  Appellant  also  engaged  to 
construct  a  sewer  line  from  a  septic  tank, 
which  be  had  placed  near  the  schoolhouse,  to 
a  line  of  tiling  about  300  feet  distant,  and 
arrangement  or  contract  was  made  by  him 
with  one  I.  W.  Budson,  who  also  resided  at 


Cedar  Saidds,  and  occudonally  engaged  as  a 
contractor  In  putting  in  sewers,  to  go  to  C<m- 
roy  and  to  make  the  excavaliais  and  con- 
struct the  sewer  from  the  septic  tank  to  the 
tile  drain. 

One  of  the  principal  qoestiiHu  in  the  case 
is  whether  he  was  an  taidependent  contractor 
or  whether  be  was  an  employee  only  of  Oar- 
potter. 

On  November  1,  1918,  Bert  Franks,  who 

had  gone  with  Hudson  from  Cedar  lUpids  to 
assist  in  putting  in  tiie  sewer,  was  kiUed 
by  the  caving  of  the  sidee  of  the  excaTatim 
and  covering  him  with  dirt.  This  action  is 
tnroii^t  by  her  next  ttieoA  on  bdialf  of  tli* 
deceased^  ndnor  damfbter.  Hodson  bad 
Tlonsly  been  employed  on  otbor  Jobs  by  Oaz^ 
penter.  He  evidently  knew  him  to  be  effl- 
dent  in  making  excavatlonB  and  laying  sew- 
ers. 'Rm  arrangement  between  Hudson  and 
Carpenter  was  that  the  former  would  go  to 
Conroy.  secure  sucb  belp  as  waa  necessary, 
make  the  excavatloii,  and  lay  tbe  aeirer  i^pe 
or  tile  so  as  to  connect  the  aeptle  tank  with 
the  tile  drain  already  installed.  In  addition 
to  Franks,  Hudson  secured  the  assistance  of 
two  other  m^  He  acted  as  foreman,  pro- 
vided the  work,  kept  the  time  and  deter- 
mined tbe  number  of  and  what  hours  the 
men  should  work  each  day,  and  notified  Car- 
penter of  the  amount  required  to  pay  th^r 
wagra.  Hudson  and  each  of  the  men  em- 
ployed on  the  lob  received  60  cents  per  hQur. 
Hudson  furnished  his  own  tools  with  whldi 
to  do  the  work,  but  did  not  furnish  any  of 
the  material  used  therein.  Carpenter  was 
not  present  while  the  work  was  being  done, 
and  did  not.  In  fact,  direct  Hudson,  or  the 
men  employed  with  him,  as  to  how  the  work 
should  be  done.  He  did,  however,  advise 
Hudson  that  they  should  commence  the  exca- 
vation at  the  tile  drain,  which  they  did.  In 
addition  to  60  cents  per  hour  for  his  time, 
Carpenter  paid  Hudson  for  oil  and  gas  used 
in  his  automobile  for  12  daya  and  also  paid 
lilm  for  the  use  of  his  automobile  in  taking 
Franks  to  Comrt^.  Tbe  arbitration  board 
found  in  taTor  of  the  Claimant  This  finding 
was  sustained  on  review  by  tbe  Industrial 
(3ommlBsioner  and  upon  appeal  thereto  by  the 
district  court 

Three  propositions  are  argued  by  appdlants 
as  follows:  (a)  That  the  undisputed  evidence 
shows  that  deceased,  at  the  time  of  his  death, 
was  an  employee  of  Hudson,  an  independent 
contractor,  and  not  of  Carpenter;  (b)  that 
Carpenter  was  not  served  with  notice  of  the 
death  of  Franks,  as  required  by  the  provi- 
sions of  section  2477m8  of  the  191S  Supple- 
ment to  tbe  Code;  and  (c)  that  tbe  policy  In 
suit  does  not  provide  indemnity  for  the  loss 
sustained. 

[1]  I.  Was  Franks,  at  the  time  of  his 
death,  an  employee  of  Carpenter  or  of  an 
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Digitized  by  Google 


648 


186  NOBTHWISSTEBN  BBFOBTEB 


(lom 


Independent  cwitractor?  If  he  was  an  em- 
ployee of  the  former,  then  he  siistalned  auch 
relation  to  Carpenter  as  to  entitle  the  plain- 
tiff to  compensation  on  the  basis  allowed  In 
the  Goart  below.  There  Is  no  absolute  rule 
for  detamlnlng  vhether,  under  a  given  state 
ol  tacts,  the  one  dfdng  or  having  charge  of 
the  work  Is  an  lodQ>aident  contractor  or  an 
employee.  We  said  In  Pace  t.  Appanoose 
County,  184  Iowa,  498, 168  N.  W.  ©16,  that— 

"The  test  oftenest  resorted  to,  In  determining 
whether  one  is  an  employee  or  an  Independent 
contractor,  is  to  ascertain  whether  Oie  em- 
ployee represents-  the  master  as  to  the  result 
of  the  work,  or  only  as  to  the  means.  If  only 
as  to  the  result^  and  he  himself  selects  the 
means,  he  must  be  regarded  as  an  independent 
contractor." 

In  the  same  case  the  writer  of  the  opinion 
quoted  the  following  from  Thompson  on  Neg- 
ligence (2d  Ed.)  I  629: 

*?he  test  lies  in  the  Question  whether  the 
contract  reserves  to  the  proprietor  the  power 
of  contrtd  over  the  empltvee." 


The  same  general  rule  was  a]?proved  in 
Norton  v.  Day  Coal  Ca,  180  N.  W.  905.  Ap- 
plying this  test  to  the  facts  of  the  case  be- 
fore us,  we  conclude  that  the  finding  of  the 
commissioner  that  at  the  time  of  his  death 
both  £Yank8  and  Hudson  were  employees 
merely  of  Carpenter  Is  fuUy  sustained  by  the 
evidence.    Carpenter,  at  the'  time  Hudson 
was  ^ployed  by  him,  knew  that  Hudson  un- 
derstood the  work  of  constructing  sewers  and 
would  be  a  good  man  to  place  In  charge  of 
the  work  at  Oonroy.   Nothing  was  said  be- 
tween Carpenter  and  Hudson  as  to  the  man- 
ner of  doing  the  work,  nor  Is  there  anything 
in  the  contract  or  arrangement  between 
them,  or  the  manner  in  which  It  was  carried 
out,  to  Indicate  that  Carpenter  in  any  respect 
waived  his  right  to  control  or  direct  the  time 
or  manner  of  making  the  excavation  and  lay- 
ing the  drain.  There  was  no  occasion  for  any 
speclflc  reservation  of  thU  right   It  is  true 
that  Carpenter  was  not  present  at  any  time 
during  the  progress  of  the  work,  but,  mani- 
festly, he  had  the  right  to  discharge  Hudson, 
Franks,  or  any  other  employee  on  the  job 
and  to  absolutely  direct  Hudson  in  every- 
Uiing  he  did  In  the  work  of  putting  In  the 
drain.   The  fact  that  be  refrained  from  do- 
ing so  is  not  of  controlling  Importance.  Hud 
son  furnished  none  of  the  material  and  was 
paid  50  cents  per  hoiu:  for  his  time,  the  same 
aa  the  other  en^loyees.  He  assumed  the  po- 
sition of  foreman,  but  this  was  clearly  con- 
templated by  Carpenter  at  the  time  of  his 
employment  l^e  tools  furnished  by  Hudson 
were  simple  tools,  and  under  his  contract 
with  carpenter,  he  assumed  no  liability 
and  Incurred  no  financial  responslbnity.  He 
stood  no  chance  to  make  a  profit  or  to  suffer 
a  loss.  Be  kept  the  time  of  blms^  and  the 


other  m«i,  delivered  It  to  Carpeaiter,  who 
gave  or  sent  him  a  check  for  the  amoont 
shown  thereto  to  be  due  the  men.  Hudson 
distributed  the  money  sent  him  by  Carpenter 
only.  The  commissioner  gave  considerable 
significance  to  the  fact  that  Carpenter  paid 
Hudson  for  taking  Franks  In  bis  automobile 
to  Conroy.    This  Is  an  Important  fact 

Significance  is  also  given  by  counsel  for 
appellants  to  the  fact  that  Hudson  and  the 
men  employed  with  falm  determined  bow  tbe 
work  should  be  done,  the  number  of  hours 
they  would  work  each  day,  at  wjiat  tinje  they 
would  begin,  and  at  what  time  they  should 
quit  and  what  time  they  would  take  at  noon 
tor  Iwat-b.  These  were  all  matters  within  the 
control  of  Hudson  as  foreman.  There  was 
nothing  in  the  contract  betwe^  Hudson  and 
Carpenter  to  prevCTt  the  latter  from  flxlng 
the  time  for  the  men  to  commence  work  and 
the  number  of  hours  .they  should  work  each 
day. '  Ha  simply  refrained  from  doing  so  and 
left  It  all  to  the  discretion  of  Hudaoo.  Otis 
did  not  make  blm  an  ind^wndoit  eantractor. 

[2]  IL  The  record  does  not  show  that  Gsr- 
poiter  was  served  with  notice  of  the  death 
of  Franks.  Section  247nn8,  so  far  as  mate- 
rial, provides  as  follows: 


"Unless  the  employer  or  representative  of 
snch  employer  shall  have  actusi  knowledge  of 
the  occurrence  of  an  injury,  or  unless  the  em- 
ployee or  some  one  on  his  behalf,  or  some  of 
the  dependents  or  some  one  on  their  behilf, 
shall  give  notice  thereof  to  the  employer  with- 
in fifteen  days  of  the  occurrence  of  the  injaiT> 
then  no  compensation  shall  be  paid  until  and 
from  the  date  such  notice  is  given  or  knowl- 
edge obtained;  but  If  notice  Is  given  or  the 
knowledge  obtained  within  thirty  days  from 
the  occurrence  of  the  injary,  no  want,  failure 
or  Inaccuracy  of  a  notice  shall  be  a  bar  to 
obtainiiv  compensation,  unless  the  employer 
shall  ^ow  that  he  was  prejudiced  by  aocb  want 
defect  or  Inaccuracy,  and  then  ,only  to  the  ex- 
tent of  such  prejudice.  Provided,  that  if  tiie 
employee  or  beneficiary  shall  show  that  his 
failure  to  give  prior  notice  was  due  to  mis- 
tabe,  inadvertence,  ignorance  of  fact  or 
or  inability,  or  to  the  fraud,  miarepTesenta- 
tion  or  deceit  of  another  or  to  any  other  rea- 
sonable cause  or  excuse,  then  compensation 
may  be  allowed,  unless  and  then  to  the  extent 
only  that  the  employer  shall  show  that  he  wu 
prejudiced  by  failure  to  receive  sueh  notice- 
Provided,  further,  unless  knowledge  la  obtained 
or  notice  given  within  ninety  days  after  the 
occurrence  of  the  Injury,  no  compensation  shall 
be  allowed.  No  form  of  notice  shall  be  re- 
quired but  may  substantially  conform  to  the 
following  form.   •   •   • " 

Manifratly,  the  purpose  of  the  notice  is  to 
apprise  the  employer  of  such  facts  as  will 
enable  him  to  fully  Investigate  the  cau» 
and  extent  of  the  Injuries  received  by  an  an- 
ployee.  Actual  knowledge  of  the  employe 
or  the  employer's  representative  supersedes 
and  does  away  with  the  necessl^  of  notice. 
Carpenter  was  not  present  when  Franks  wu 
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killed  and  It  to  not  claimed  that  Iw  amid 
liave  had  aetoal  knowledge  of  what  oecarred, 
Hudson  was  pteeent  when  the  sides  of  the 
excavation  fell  In  and  bniied  Franks,  and 
therefore  had  full  knowledge  of  everything 
that  occurred  at  the  time.  Is  the  actual 
knowledge  of  Hudson  sufficient,  under  the 
statute,  to  excuse  the  failure  of  the  proper 
partr  to  cause  notice  of  the  occnrraice  to  be 
served  upon  Oarjienter? 

Somewhat  similar  statutes  are  In  force  in 
other  states.  In  Massachusetts  It  is  provid- 
ed (St  Idll.  c.  7S1,  pt  2.  S  18),  that— 

"Want  of  notice  shall  not  be  a  bar  to  pro- 
ceedings ander  this  act,  if  it  be  shown  that  the 
association,  subscriber,  or  agent  bad  knowledge 
of  the  lajurr." 

Tbe  statute  of  Minnesota  (Gen.  St  1913,  { 
8213),  with  reference  to  notice,  Is  quite  like 
the  section  quoted  supra.  The  statute  of  Cal- 
ifornia (St  ms.  c.  176. 1  20),  provides  that— 

"Actual  knowledge  of  such  injury  on  the  part 
of  such  employer,  or  his  managing  agent  or 
snperiotendsnt  is  charge  of  the  work,  upon 
which  the  in]vred  employee  was  engaged  at 
tiie  time  of  the  Injury,  shall  be  equivalent  to 
such  service." 

The  statute  of  New  Jersey  (Laws  Idll,  c. 
95.  8  15),  makes  actual  knowledge  of  the  em- 
ployer sufficient  withMit  notice,  whereas  the 
statute  of  P«iDBylvanla  (Laws  1915,  P.  L. 
736,  i  311  [Pa.  St  1920,  }  22008])  Is  In  this  re- 
spect the  same  as  ours.  The  Illinois  statute 
(Hurd*8  Bev.  St  iaU»  p.  1286.  I  140),  pro- 
vides: 

"That  the  faflure  on  the  part  of  any  person 
entitled  to  such  compntation  to  give  sucb  no- 
tice sball  not  relieve  the  employer  from  his 
liability  for  such  compensation,  when  the  facta 
and  circamstances  of  such  accident  are  known 
to  such  employer,  his  agent  or  vice  principal  in 
the  snterprise." 

In  several  of  the  jurisdictions  mentioned, 
the  Supreme  Court  has  held  that  knowledge 
of  the  employer,  or  of  his  agent  where  the 
statute  so  provides,  is  snffldent  and  does 
away  with  the  necessity  of  the  service  of 
formal  notice.  AUen  City  of  IQllviUe,  87 
N.  J.  Law,  8S6.  9S  Atl.  ISO;  State  ex  reL 
I>idnth  Diamond  Drilling  Go.  v.  Dist  Gt  of 
6t  Louis  Co..  129  Minn.  423, 152  N.  W.  $38; 
Frier's  Case,  232  Mass.  ISI,  122  N.  B.  196; 
In  re  Brown,  228  Mass.  81,  U6  N.  E.  897; 
In  re  Murphy,  226  Mass.  00.  US  N.  E.  40;  In 
n  McLean,  223  Mass.  842,  111  N.  £.  788;  In 
n  Bloom,  222  Mass.  434,  111  N.  B.  45;  Par- 
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ker-Wa^dngton  Co.  t.  Ind.  Board,  274  III. 
496. 113  N.  B.  076;  BndmaU  t.  Ind.  Bd..  276 
HL  262,  114  N.  B.  406;  Furdy  v.  Sault  Ste. 
Marie.  188  Mich.  678.  156  N.  W.  597.  Ann. 
Gas.  1917D,  881. 

No  formal  notice  was  necessary  in  this 
case  If  Hudson  was  the  represaitatlve  of 
Carpenter  within  the  meaning  of  the  statute. 
The  term  has  not  been  given  legislative  defi- 
nition. In  the  sena^  that  a  representative  is 
one  who  represents  another,  stands  In  his 
place  or  stead,  or  acts  for  him  In  the  capacity 
of  a  foreman,  Hudson  was  the  representative 
of  Carpenter.  As  foreman  he  was  sn^  a 
representative  as  that  It  was  his  duty  to  at 
once  report  the  fact  that  Franks  met  his 
death  while  employed  upon  the  sewer  in 
question,  and  of  the  drcnmstances  surround- 
ing the  occurrence.  Bmployees  are  often  in 
charge  of,  and  under  the  control  of,  a  fore- 
man, superintendent,  or  other  agent  of  the 
employer.  One  occupying  such  a  position 
would  obviously  be  the  representative  of  the 
employer  within  the  meaning  of  section 
2477m8.  It  Is,  of  course,  conceded  by  appel- 
lant that  Hudson  had  Charge  of  the  work; 
that  he  directed  the  workmen  and  deter- 
mined how  and  when,  and  In  what  manner  it 
should  be  done,  but  that  he  did  this  as  an  in- 
dependent contractor  only.  We  are  of  the 
opinion  that  notwithstanding  he  was  in 
charge  of  the  employment  of  the  men  work- 
ing on  the  sewer  and  directed  the  manner  in 
which  the  work  should  be  done,  he  did  not  do 
this  as  an  Independent  contractor,  but  as  the 
foreman  and  representative  of  the  appellant 
Therefore  the  actual,  knowledge  of  Hndsmi 
superseded  the  necessity  of  notice.  The  ques- 
tion as  to  who  has  the  burden  of  proving  no- 
tice la  ably  discussed  by  counsel  for  appel- 
lants, but  we  prefer  to  defer  the  decision  of 
this  question  until  it  is  presented  by  brief 
and  argum^t  on  both  sides. 

III.  Some  clatm  is  made  by  coons^  for 
ain>^lants  that  the  facts  of  this  case  do  not 
bring  It  within  the  provisions  of  the  policy. 
This  contention  of  counsel  is  based  upon  a 
technical  construction  of  the  policy,  and  is, 
In  our  opinion,  without  substantial  merit. 
We  conclude  that  the  finding  and  order  of 
the  Commissioner  Is  fully  sustained  by  the 
proof  and  proper  inferences  therefrom. 

The  judgment  of  the  court  below  Is  there* 
fore  affirmed. 

EVANS.  ABTHUB,  and  FAYIIXB, 
concur. 
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la  rt  STOCKHAM'S  ESTATE. 
VAN  HORN  «t  al.  v.  STOCKHAM  et  «!. 

(No.  34371.) 
(Snpreme  Court  of  Iowa.  Fob.  7,  1922.) 

1.  Appeal  aid  trror  ^1054(1)— Testimoay  of 
Inoompeteat  witam  hald  aot  prejudicial. 

Brroneons  admlsalon  of  testimony  concern- 
iuf  transaction  with  deceased  person,  nnder 
Code,  I  4604,  was  witboat  prejudice,  wbere  the 
trial  conrt  in  its  statement  ot  facta  definitely 
stated  that  no  consideration  or  weight  was  giT< 
en  to  sncb  testimony,  and  that  Che  decision  of 
tbe  court  reated  wholly  npon  other  testimony. 

2.  Witastsea  «s9l4e— Wife  of  persM  traas- 
aotlsg  buslaess  with  deoedeet  oompatent 

Tbe  wife  of  one  who  transacted  bosinesa 
witiii  a  deceased  person  was  competent  to  tea- 
tify  thereto,  where  she  merely  sat  br  and  took 
no  part  in  tbe  conrersatlon  or  transaction,  un- 
der Code,  S  4604. 

3.  Appeal  and  error  «=3lOiO(l)  —  Fladisffs 
based  oa  avidaaea  oaaoluslve. 

Findings  of  trial  eoort,  baaed  uptm  anb- 
atantlsl  erldeiiee,  aia  conclBsire  vjton  appeal. 

4.  Qltta  «B>2I— OallverT  ta  tliird  parsea  far 
uaa  aad  beaeflt  aaflMeat. 

DeliTsry  of  personal  property  by  one  per- 
son to  another  for  the  use  and  benefit  oi  a 
third  party,  nnder  auch  drcumstancea  as  to 
indicate  that  the  party  deUvering  same  relin- 
iiuished  all  control  thereover  with  the  intention 
of  vesting  title  in  such  third  party,  was  as 
effectual  to  pass  titia  as  manual  delivery  to  tiie 
donee  bfmself. 

5.  Gifts  «=93l  (3)— Delivery  aad  aoeeptaaoa  of 
boads  held  snffloIsBt. 

Where  owner  of  registered  government 
bonds  executed  assignments  on  the  bsck  there- 
of, dividing  the  bonds  among  three  persons, 
and  delivered  them  to  one  of  tbe  donees,  with 
instructions  to  deliver  them  to  tbe  respective 
assignees,  and  committed  suicide  before  tlie 
other  donees  had  any  knoiriedce  ot  the  gift, 
Md  tiiat  there  was  a  sufficient  deUveiy ;  the  Isw 
presuminf  aeceptanca»  and  the  one  receiving 
the  bonds  being  a  tmatee  for  the  donees  and 
not  agent  of  the  donor, 

6.  Qlfta  ^17— Delivery  with  liteat  to  pass 
title  aeoessary. 

To  conatitute  an  irrevocable  gift  of  person- 
al property  by  one  to  another,  there  must  be 
an  actoal  or  symbolic  delivery  thereof,  with 
the  intentlou  of  paaalng  title  to  the  donee,  and 
nothing  further  ia  required. 

7.  United  States  «=s>9l-^AsaIgamaBt  of  govern- 
aient  bonds  bold  to  pass  title  wlthaut  witaess. 

The  filling  in  of  a  blank  assignment  on  the 
back  of  a  registered  government  bond  was  suf- 
ficient to  transfer  title  to  donee,  though  not 
witnessed  br  an  officer,  as  required  by  the 
Treasury  Department  in  order  to  effect  a  traus- 
fer,  as  against  heirs  of  the  assignor,  though  the 
asaignees  might  have  trouble  in  obtaicing  pay- 
ment  from  ^e  government. 


8.  ExeoBtors  aad  adailalstratora  «=»fl^-Pro|- 
er  asslgaaieRt  of  oorperate  stock  by  adaila- 
Istrator  aiay  be  reqnlrsd  to  ooaiplata  traasfer 
by  deceased. 

Where  deceased  made  a  gift  of  government 
bonds,  and  assignment  was  sufficient  to  pass 
title,  but  not  to  satisfy  regulation  of  the  treas- 
ury department,  the  court,  on  declaring  the  gift 
valid,  may  require  the  administrator  to  exe- 
cute a  proper  aadgnment,  not  to  completa  tiia 
gift,  but  to  facilitate  paymoit  uid  cottectkm  of 
interest  and  ppindpaL 

9.  Gifts  «»36~laimatsrtal  that  aaleide  was 
oaatem  plated. 

A  gift  of  bonds  was  not  invalid  because  tbe 
donor  at  the  time  of  the  gift  ctmtamplatad  sui- 
cide, and  Tolnutarily  drowned  himself  irithin 
an  hour. 

Aj)peal  from  District  Court,  Davte  County; 
Seneca  Cornell,  Judge. 

This  la  an  appeal  from  tbe  finding  and  or- 
der of  the  court  below  upon  objectl<His  to  tbe 
final  report  of  an  administrator.  The  facta 
are  fully  atated  In  tbe  c^iinion.  Affirmed. 

Jobn  F.  Searborongh,  of  Bloomfleldt  tor 
appcllanta. 

Payne  &  Goodaon  and  BneU  McCaah,  kit 
ot  Bloomfleld,  fbr  appeUeaa. 

STDVENS,  C.  J,  This  Is  a.proeeedfitg  in 
probate  growing  out  of  tbe  final  report  of  tbe 
administrator  of  the  estate  of  A.  Lk  Stock- 
ham  to  determine  the  ownership  of  certain 
registered  United  States  gold  btrnds  issued 
and  sold  by  the  Secretary  of  the  Treasury 
under  the  provisions  ot  an  act  of  Congress 
approved  September  24,  1917  (section  6829a, 
U.  S.  Compiled  Statutes)  and  of  10  War  Sav- 
ings Stamps  of  the  face  value  of  SB  eadi. 
The  facts  and  transactions  oat  of  which  the 
controversy  arose,  briefly  stated,  are  as  fed- 
lows:  A,  L.  Stoclcham,  a  resident  of  Davis 
county,  who  at  tbe  time  of  his  death  was  un- 
married and  without  issue,  died  intestate  on 
Augoat  17, 1919.  Death  resulted  from  volun- 
tary drowning.  Bis  sole  surviving  heirs  at 
law  are  aiqiellants,  who  ore  the  daughters  of 
a  deceased  sister,  and  appellees,  who  are  the 
sons  and  daughters  of  a  deceased  brother. 

On  July  26tb  preceding  his  death,  he  as- 
signed certain  of  the  bonds  and  savings 
stamps  in  controversy,  consisting  of  5  gold 
bonds  of  the  denomination  of  $500  each,  7 
gold  bonds  of  the  deaomlnatlon  of  $1,000 
each,  4  gold  bonds  of  the  denomination  of 
$400  each.  10  United  States  War  Savings 
Stamps  of  $5  each,  to  appellees  separately, 
by  executing  tbe  blank  assignment  on  tbe 
back  of  each  of  the  bonds  before  a  notary 
public.  Before  going  to  tbe  office  of  the  no- 
tary, be  carefully  separated  the  bonds  into 
three  packages,  placing  each  package  In  a 
separate  envelope  as  follows:  In  one  envelope 
be  placed  bonda  to  Om  amount  of  98,000,  to- 
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sether  with  bU  of  the  War  Savings  Stamps 
and  a  receipt  from  a  bank  for  9100,  acknowl- 
edging the  payment  to  It  of  that  amoont  for 
the  purchase  ctf  a  gold  bond  of  that  denomi- 
nation. These  bcoids  and  the  savings  stamps 
he  assigned  to  Edgar  Stockham.  In  another 
envelope  he  placed  bonds  amounting  to  $4,- 
000.  These  be  assigned  to  Louie  Graves, 
and,  in  the  third,  bonds  amounting  to  $3,000, 
whhdi  he  assigned  to  Bay  Stockham.  After 
each  of  the  bonds  and  the  War  Savhigs 
Stamps  had  been  assigned,  he  replaced  theA 
in  the  separate  envelopes  from  which  they 
were  taken,  and  left  the  office.  The  form  of 
tbe  assignment  on  the  back  of  each  of  the 
bonds  after  the  execution  thereof,  except  as 
to  tbe  name  of  the  assignee,  la  as  follows: 

*TranBfer.  For  value  received  I  assign  to 
Edgar  Stockham  of  Bloomfield,  Iowa,  the  with- 
in registered  bond  of  the  United  States  and 
hereby  authorize  the  transfer  tliereof  on  the 
books  of  tbe  United  States  Treasury  Depart- 
ment. A.  li.  Stockham  personally  appeared  be- 
fore me  the  above-named  assignor,  known  or 
proved  to  me  to  be  the  psyee  of  the  within 


bonds  to  his  untie,  placed  them  In  the  trunk, 
and  locked  it  with  the  key  given  him  by  his 
uncle.  Decedent  then  requested  Edgar  to 
smnmoD  a  neighbor  to  shave  him.  While 
Edgar  was  absent,  decedent  went  to  the  ham, 
wrote  a  note  as  follows:  "You  will  find  me 
in  the  old  well"— and  pinned  It  to  a  jacket 
where  It  was  shortly  afterwards  discovered. 
A  search  resulted  In  the  finding  of  the  body 
In  an  old  well.  An  inquest  was  held  by  the 
coroner,  who  requested  Edgar  to  give  him  all 
papers  of  the  deceased.  Eldgar  thereupon 
unlocked  the  trunk,  took  out  the  envelopes 
containing  the  bonds,  and  gave  them  to  him. 
The  coroner  delivered  the  bonds  and  stamps 
to  the  clerk  of  the  district  court  The  only 
other  assets  of  the  estate  was  $1,369.00 
which  was  on  deposit  In  the  National  Bank 
of  Bloomfield.  On  the  same  day  on  which 
the  bonds  were  assigned  decedent  also  made 
out  and  signed  a  check  drawn  on  the  above- 
named  bank,  payable  to  Edgar  Stockham,  but 
left  blank  as  to  date  and  amount. 

Shortly  after  the  funeral,  Edgar  Stockham 
consulted  an  attorney,  who  procured  the  ap- 


bond,  and  signed  tbe  above  trsnsfer  acknowU  ™in#™aT.f   

edging  the  slme  to  be  his  free  act  and  deed.  JJ.'^^J^VJ  "P«°  »  P*"' 

Witness  my  hand,  official  designation  and  seal.  |        f*^^^,       ^^^^^  estate.    On  or 

A.  O.  L«eter,  Notary  Public  Dated  at  Bloom-  i  September  0,  1920,  the  administrator 

field.  Iowa,  July  28,  1810.  [Ss^]"  final  report,  from  which  it  appears 


Nothing  further  Is  known  concerning  the 
bonds  until  early  the  morning  of  August  17th 
when,  as  appellees  claim,  they  were  all  tak- 
en from  his  trunk  by  the  decedent  and  deliv- 
ered to  Edgar  Stockham  for  the  purpose  of 
making  a  voluntary  gift  thereof  to  him,  his 
brother  Ray  and  sister  Louie.  This  transac- 
tion occurred  at  the  home  of  Edgar  where 
deceased,  who  was  about  65  years  of  age  and 
in  111  health,  had  resided  for  about  three 
weeks.  Both  Edgar  Stockham  and  Alta,  his 
wife,  were  permitted  to  testify  to  all  that 
was  said  and  done  between  deceased  and  Ed- 
gar on  the  morning  In  question.  According 
to  the  testimony  of  Mrs.  Stockham,  deceased 
shortly  after  leaving  the  breakfast  table 
went  Into  the  room  occupied  by  him,  and 
where  the  trunk  was  kept,  and  requested  Ed- 
gar to  come  in.  He  responded  at  once.  The 
witness  testified  that  she  sat  within  four 
feet  of  the  door,  which'  was  open,  leading 
into  decedent's  room,  and  that  she  took  no 
part  therein,  but  saw  and  heard  all  that 
transpired  between  deceased  and  her  hus- 
band. According  to  her  testimony,  when  her 
husband  entered  the  room,  decedent  was 
standing  by  his  trunk,  which  was  open.  The 
packages  containing  the  bonds  were  lying  In 
the  bottom  of  the  trunk.  Decedent  picked 
them  up,  and  handed  them  to  Edgar,  at  the 
^ame  time  giving  him  the  key  to  the  trunk, 
and  telling  him  to  retain  the  bonds  assigned 
to  him,  and  to  deliver  the  others  to  Ray  and 
Louie,  as  assigned.  This  Edgar  promised  to 
do.  After  some  further  conversation  about 
tbe  matter,  Bdgart  wltiioat  returning  the 


that  the  funeral  and  other  expenses,  includ- 
ing the  collateral  inheritance  tax,  were  some- 
what lu  excess  of  the  cash  on  hand,  but  he 
collected  interest  to  the  amount  of  $427.38 
on  the  bonds.  The  net  balance  remaining  In 
the  hands  of  the  administrator,  as  shown  by 
his  final  report,  is  $9,831.24.  The  adminis- 
trator asks  authority  to  divide  the  pro[>erty 
in  his  hands  among  the  appellants  and  ap- 
pellees, and  that  he  be  discharged  as  admin- 
istrator. Appellees  filed  proper  objections  to 
the  proposed  distribution  by  the  administra- 
tor, and  asserted  absolute  ownership  to  the 
bonds  in  accordance  with  the  written  assign- 
ments on  the  back  thereof. 

Shortly  after  the  administrator  >was  ap- 
p<^ted,  the  bank  delivered  him  a  bond  for 
$100,  to  which  the  receipt  showed  decedent 
entitled.  The  court  below  found  that  there 
was  a  completed  gift  to  appellees  of  all  of 
tbe  bonds  except  the  one  for  $100,  and  order- 
ed the  administrator,  after  paying  the  costs 
and  expenses  of  administration,  to  turn  same 
over  to  the  donees. 

The  grounds  upon  which  appellants  deny 
the  claim  of  appellees  to  the  bonds  and  sav- 
ings stamps  are  as  follows:  (a)  That  they 
were  not  delivered  by  deceased  to  donees 
during  the  lifetime  of  the  donor ;  (b)  that  the 
evidence  relied  upon  by  appellees  to  show  de- 
livery Is  Incompetent  and  hisufficlent  for  that 
purpose;  (c)  that  if  the  bonds  were  ddlr- 
ered  to  Edgar,  It  was  as  the  agent  of  the  do- 
nor, which  agency  was  terminated  by  the 
death  of  the  donor  before  the  bonds  were  ac- 
tually delivered  to  Louie  and  Ray,  and  the 
delivery  to  Edgar  was  Ineffectual  to  pass 
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title  to  them ;  (d)  Oiat  tbe  attempted  assign- 
ment on  the  back  of  the  bonds  la  nliolty 
without  effect,  because  same  was  not  witness- 
ed by  any  one  anthorlzed  to  witness  same 
under  the  regulations  of  the  Treasury  De- 
partment and  the  provisions  printed  on  the 
back  of  the  bonds ;  (e)  that  the  attempted 
gift  of  the  bonds  and  savings  stamps  was  In 
contemplation  of  suicide,  and  therefore  void ; 
(f)  that  the  attempted  disposition  of  the 
bonds  and  savings  stamps  In  the  manner 
shown  was  testamentary  In  character,  and, 
as  same  was  executed  without  the  necessary 
legal  formalities,  nothing  passed  to  appellees. 

[1-3]  The  sole  evidence  relied  upon  to 
show  delivery  Is  the  testimony  of  Edgar 
Stoctham  and  Alta,  bia  wife.  Prompt  ob- 
jection was  interposed  under  section  4604  of 
the  Code  to  the  competency  of  Eldgar  to  tes- 
tify concerning  the  transaction  of  August 
17th.  The  court  ruled  that  Edgar  was  in- 
competent to  testify  on  his  own  behalf,  ^ut 
held  that  his  testimony  was  admissible  on 
helialf  of  his  brother  and  sister.  The  court, 
however,  at  the  conclusion  of  the  trial,  made 
a  finding  of  facts,  in  which  it  Is  definitely 
stated  that  no  consideration  or  weight  was 
given  to  Qie  testimony  of  Edgar,  and  that 
the  decision  of  the  court  rested  wholly  upon 
the  testimony  of  Mrs.  Stockfaam.  The  ad- 
mission of  Edgar's  testimony,  if  incompetent, 
was  therefore  without  prejudice  to  appel- 
lants.  Mrs.  Stockham  testified  that  ^e  took 
no  part  in  the  conversation  or  in  the  trans- 
action. Under  the  repeated  decisions  of  this 
court,  she  was  a  competent  witness.  Al- 
though It  Is  urged  by  counsel  for  appellants 
that  the  delivery  of  the  bonds  and  savings 
stamps  is  not  made  out  by  the  proof,  the 
court  so  found,  and  as  Its  finding  Is  based 
upon  substantial  evidence,  it  1b  omchuiiTe 
vpon  this  point 

[4}  Amtmlng,  therefore,  that  the  transac- 
tton  ucl  omiTecaation  between  Edgar  and  de- 
ceased occnrred  as  claimed  by  ber,  the  ques- 
tion naturally  arises:  Was  the  delivery  of 
the  bonds  bearing  the  written  as^gnmait  of 
deceased  to  Edgar  StoCkham  for  use  and 
benefit  of  himself  and  other  appellees  a  suf- 
ficient dellTcry  to  pass  tiUe  to  thm?  It  is 
conceded  in  the  record  that  neither  Louie 
Oraves  or  Bay  Sto(^ham  sfAB  present  when 
the  bonds  were  banded  to  Edgar,  and  that 
they  did  not  know  of  the  assignnuuit  or  de- 
Uvery  of  the  bonds  to  Edgar  until  after  the 
death  of  the  donor.  The  nde  seems  to  be 
settled  In  this  stat^  as  w^  as  In  other  Ju- 
risdictions, that  ttie  delivery  of  personal 
property  by  one  person  to  another  for  the 
use  and  b^efit  of  a  third  party,  under  such 
circumstances  as  to  Indicate  that  the  party 
delivering  same  relinquished  all  control 
thereover,  with  the  lntenti<m  of  vesting  tlUe 
in  such  third  party,  may  be  as  eCTectnal  to 
pass  title  as  manual  delivery  thereof  to  the 
dtmae  himself.  Uogan  t.  Sullivan,  114  Iowa, 


406,  87  N.  W.  447;  larbna  ▼.  Beardsley.  ISO 
Iowa,  706, 107  K.  W.  885 ;  i  Jones  t.  Nidiolas, 
IBl  Iowa,  362,  180  N.  W.  125;  In  re  Fen- 
ton's  Estate,  182  Iowa.  846,  166  N.  W.  463; 
Tucker  v.  Tucker,  188  Iowa,  344,  116  N.  W. 
119.  See,  also,  Emery,  Adm'r,  t.  Glough,  63 
N.  H.  552,  4  AtL  796,  56  Am.  Bep.  643. 

[S,  e]  It  is  too  manifest  for  argoment  that 
at  the  time  the  decedent  luinded  the  boands 
and  savings  stamps  to  Edgar,  be  Intoutfed  to 
make  a  ^ft  thueof  and  to  pass  title  to  tbe 
respective  parties  named  in  the  assignmmt 
as  absolutely  as  though  he  had  delivered 
them  personally  Into  their  hands.  The  only 
purpose  of  the  assignment,  In  the  light  of 
what  followed,  was  to  pass  title  to  the  bonds 
to  the  assignees.  The  law  preaumes  the  ac- 
ceptance of  a  valuable  voluntary  gift  By 
the  delivery  of  the  bonds  to  Edgar  for  tbe 
benefit  of  the  donees  named,  under  the  au- 
thorities cited,  he  became  a  trustee  or  Ageat 
of  the  donees,  and  not  the  agent  of  tbe  do- 
nor, and  therefore  the  death  of  the  latter  did 
not  terminate  the  agency.  It  Is  true,  under 
the  law  of  this  and  other  Jurisdictions,  that 
to  constitute  an  Irrevocable  gift  of  personal 
property  by  one  to  another,  there  must  be  an 
actual  or  symbolical  delivery  thereof,  with 
the  intention  of  passing  title  to  the  donee. 
Nothing  further  must  be  required  to  effectu- 
ate and  carry  out  the  intention  of  the  doaar. 
Abegg  V.  Hirst.  144  Iowa,  196,  122  N.  W.  f^, 
138  Am.  St.  Hep.  285;  Dolph  v.  Wortman, 
185  Iowa,  630,  168  N.  W.  252;  Trubey  v. 
Pease,  240  III.  513,  88  N.  B.  1006.  16  Ann. 
Cas.  370;  McCartney  v.  RIdgway,  160  111. 
129,  43  N.  E.  826,  32  L.  R.  A.  556 ;  Steele  v. 
GaUln,  115  Ga.  929,  42  S.  E.  253,  69  U  B.  A. 
129;  -In  re  Smith's  Estate,  144  Pa.  428,  22 
Ati.  916,  27  Am.  St  Bep.  641. 

"Where  something  remains  to  be  done  In 
carrying  out  tbe  donor's  intent,  no  matter  how 
□uequivocal  the  intent  itself  may  be,  the  gift 
is  not  complete;  for  so  long  as  the  contem- 
plated action  Is  not  taken  it  is  to  be  presumed 
that  the  donor  intends  to  retain  the  title." 
Abegg  T.  Hirst,  supra. 

[7]  II.  We  come  now  to  nmsider  tbe  vital 
question  in  the  case,  whldi  Is:  Did  the  as- 
signment of  the  bonds  by  the  owner  thereof 
In  the  form  provided  on  the  back  ot  said 
bonds  (^rate  as  between  tbe  parties  to  this 
action  to  transfer  title  to  fba  assignees,  al- 
thou^  not  witnessed  by  one  designated  and 
authorized  by  the  Secretary  of  the  Treasury 
to  witness  same?  The  requirements  of  tbe 
Treasury  Department,  whidi  were  issued  In 
pursuance  of  authority  conferred  on  the  Sec- 
retary of  the  Treasury  by  an  act  of  Congress 
approved  September  24,  .1017,  for  the  trans- 
fer of  registered  bonds  are  printed  on  tb& 
bank  thereof,  and  are  as  follows: 

"In  order  to  effect  the  transfer  of  the  with- 
in registered  bond  the  registered  owner  or 
some  one  duly  authorized  to  ai4  for  him,  muBt 
go  before  one  of  the  officers  authorised  by  the 
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BeeretazT  of  tbt  Treasary  to  vitnew  uriga- 
mnits,  mntt  establish  his  identitri  Bod  In  the 
pr«t«nn  of  such  witnesahir  oflleer  moat  ex- 
Mate  an  assfgnment  oains  the  abore  form. 
The  officers  authorized  to  Tritness  asslffnments 
of  registered  bonds  o(  the  United  States  are 
the  following:  Jadges  and  clerks  of  United 
Stotes  Courts,  United  States  district  attorneys; 
collectors  ot  customs;  coUectora  of  intenial 
revenue;  assistant  treasurers  of  the  United 
States;  execntiTe  officers  of  Federal  Beaerre 
Banks  (and  their  branches),  of  national  banks, 
and  of  other  banks  and  trust  companies  Incor- 
porated under  the  laws  of  any  atate,  author- 
ized by  sach  bank  or  trust  company  to  perform 
aclB  attested  by  the  seal  of  such  bank  or  trust 
company.  Assignments  may  also  be  made  at 
the  Treasury  Department  Notaries  public  are 
sot  authorized  to  witness  assignments.  *  *  * 
In  all  cases,  the  officer  before  whom  the  as- 
signment is  executed  and  acknowledged  must 
add  bis  official  designation,  residence,  and  seal, 
if  he  has  one,  same  being  affixed  to  the  bond. 
"When  the  assignment  la  made  by  a  corporation, 
the  corporation  must  be  named  as  the  as- 
flignor;  when  by  a  guardian,  tmatae,  exeeator, 
administrator,  an  officer  of  a  corporation  or 
by  any  one  in  a  representatire  capacity,  proof 
of  bis  authority  to  act  must  be  produced  to 
the  officer  before  whom  the  assignment  is  made 
and  must  accompany  the  bond.  Assignors  must 
be  identified  to  the  satisfaction  of  the  officer 
before  whom  the  assignment  is  made  as  known 
and  reaponsiblfi  persons." 

Was  It  intended  by  the  Treasury  Depart- 
ment that  the  provision  of  the  bond  quoted 
abore  should  operate  as  a  probtbition  against 
the  assignment  of  the  bond  by  the  owner  tot 
the  mere  purpose  of  passing  title  to  another 
and  to  prevent  the  passing  of  title  to  an  as- 
signee, or  la  it  to  be  treated  as  a  relation 
prescribed  by  the  Secretary  of  the  Treasury 
for  the  better  convmlence  and  security  of 
the  department,  and  of  tixe  owner  of  tbe 
bond  la  the  transfer  and  negotiation  thereof 
and  to  prevent  one  in  possession  and  not  en- 
titled to  the  proceeds  ttom  rec^Tlng  same? 
Tlieee  bonds  evidence  an  0bIlgatl<m  of  the 
gbvenunent,  and  are  in  form  an  absolute 
promise  to  pay  at  maturity,  together  with  in- 
terest  thereon,  as  therein  provided.  Unless 
prohibited  by  the  langnage  quoted,  the  writ- 
ten assignment  ot  the  donor,  accompanied 
by  the  manual  delivery  of  the  bonds,  waa  as 
effectual  to  pass  title  as  the  assignment  of 
any  form  of  a  cbose  in  action.  Many  obliga- 
tions and  dioaes  In  action,  such  as  notes, 
bonds,  bank  certlflcates.  insurance  policies 
and  certlflcates  of  stock  have  been  held  to 
be  the  proper  subject  of  a  gift  without  Ifae 
formality  of  a  written  assignment  In  re  Es- 
tate of  Wearin.  167  Iowa,  635,  140  N.  W. 
621;  Tucker  r.  Tucker,  supra;  Smith  t. 
Meeker.  153  Iowa.  666,  133  N.  W.  lOOS;  Fol- 
ley  T.  Hicks,  68  Ohio  St.  21B,  60  N.  B.  808, 
41  L.  B.  A.  868;  Baker  v.  Moran,  67  Or.  886, 
1^  Fac.  30 ;  Phllpot  v.  Temple  Banking  Co., 
8  Ga.  App.  742,  60  S.  B.  481 :  Teague  v.  Ab- 
bot, 5i  Ind.  App.  604,  100  N.  B.  27;  Oplts 
r.  Karel.  118  Wfa.  627,  86  N.  W.  949,  62  L. 


B,  A.  082,  99  Am.  St.  Bep.  1004;  Common- 
wealth V.  Crompton,  137  Pa.  138,  20  Atl.  417; 
First  National  Bank  t.  Holland,  99  Ta.  495, 
39  S.  E.  126,  65  L.  B.  A.  165,  86  Am.  St.  Bep. 
898 ;  Be  Estate  of  Collins.  86  Wash.  236,  78 
Pac.  927,  68  L.  B.  A.  119;  Heldel  v.  Benedict, 
61  Minn.  170,  63  N.  W.  490,  81  L.  B.  A.  422, 
52  Am.  St.  Bep.  592 ;  Telford  v.  Patton,  144 
HI.  611,  33  N.  E.  1119;  Herbert  v.  Simaon. 
220  Mass.  480,  108  N.  E.  65,  L.  B.  A.  1915D, 
733;  Talbot  v.  Talbot,  32  B,  I.  72,  78  Atl. 
535,  Ann.  Cas.  1912C,  1221;  Gledhtll  v.  Me- 
Coombs,  110  Me.  341,  86  Atl.  247,  45  L.  B.  A. 
(N.  S.)  26,  Ann.  Cas.  1914D,  294;  Henry 
Dinslage,  Adm'r,  v.  Stratman  (Neb.)  180  N. 
W.  81,  14  A.  L.  B.  702;  Thornton  on  Gifts, 
§S  270,  271. 

[B]  It  Is  true  that  many  of  the  above  cases 
involved  only  gifts  of  corporate  stock,  but 
the  discussion  of  the  qnestlona  involved  is 
exhaustive  and  instructive.  It  must  be  ob> 
served  that  this  is  a  controversy  between  the 
heirs  at  law  of  deceased,  who  are  the  chil- 
dren of  a  deceased  brother  and  the  assignees 
of  the  bonds,  who  are  the  children  of  a  de- 
ceased sister,  and  also  heirs  at  law  of  the 
deceased.  Appellants  do  not  stand  In  the 
relation  of  creditors  or  purchasers  of  the 
bonds,  and  have  no  other  interest  therein 
than  as  such  heirs  at  law.  The  sole  ques- 
tion is:  Did  A.  L.  Stockham  have  title  to  the 
bonds  and  savlDga  stamps  at  the  time  of  his 
death?  If  not,  then  appellants  have  no  claim 
thereto,  and  it  would  make  no  difference 
what  difficulty  or  Inconvenience  appellees 
may  have  to  encounter  with  the  Secretary 
of  the  Treasury  before  obtaining  payment 
thereof.  Surely  the  bonds  have  not  been 
rendered  uncollectible  because  of  the  failure 
of  the  owner  to  have  the  assignment  proper- 
ly witnessed,  nor  have  they  ceased  to  be  val- 
id and  binding  obUgattons  of  the  government. 
Is  there  not  a  dear  distinction  to  be  recog- 
nized betweai  an  assignment  of  a  registered 
bond  ccmtainlng  the  provisions  quoted  above 
for  the  purpose  of-  effecting  a  transfer  that 
will  meet  the  requirements  of  Che  Secretary 
of  the  Treasury  for  the  r^stratira  thereof 
and  an  assignment  intended  only  for  ttie  pur- 
pose of  transferring  tltie  to  an  assignee? 
We  are  ctf  the  opinion  that  such  distluctioa 
does  exist,  and  that  the  asslgnmenta  in  ques- 
tion ar«  sufficient  to  pass  title  to  the  as- 
signees  named.  It-may  be  tliat  the  assignees, 
under  other  drcumstances  than  ISiose  shown 
in  tills  case,  would  have  some  difficulty  with 
the  Secretary  of  the  Treasury  to  obtaia  in- 
terest payments  and  a  settlement  ot  the 
bonds  at  maturity,  but  this  does  not  ctmoem 
appellants,  nor  affect  the  Talldity  of  the  as- 
dgnments.  So  far  as  we  are  advised,  no 
similar  Question  has  arisen  affecting  bonds 
of  the  series  In  question,  nor  tnvolTlng  sim- 
ilar requirements  of  the  Secretary  of  tbs 
Treasury,  but  we  are  satisfied  that  the  Un* 
guage  of  the  quoted  provision  should  not  be 
BO  construed  aa  to  Impose  an  absolute  prohl- 
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bltlim  jgrn  On  lAgbt  of  the  owner  to  trans- 
fer title  to  the  bond  by  assignment  on  the 
back  thereof  In  the  form  provided,  although 
not  witnessed  In  the  manner,  or  by  a  person 
authorized  by  the  Secretary  of  the  Treasury. 
The  bonds  and  savlnga  stamps,  as  already 
stated,  are  in  the  possesston  of  tiie  aifininls* 
tratOT,  and  must  be  turned  over  to  the  pr<q>- 
er  assignees  under  the  order  of  the  coxat  be- 
fore  the  administrator  can  be  discharged.  A 
fnrthex  order  should  be  entered  by  the  court 
below,  directing  the  administrator  to  make  a 
proper  assignment  of  One  bonds  before  deliv- 
ering tbe  same  to  the  ascdgnees.  The  fore- 
going suggestion  is  not  inspired  by  the 
tiiought  that  aimething,  necessary  to  a  com- 
pletion of  the  gift,  was  omitted  by  the  donor. 
This  the  court  could  not,. under  the  authori- 
ties cited,  supply.  An  assignment  by  the  ad- 
ministrator Is  not  essentiai  to  the  passing  of 
title  to  the  bond,  but  for  the  purpose  of  fa- 
dlltatlng  the  payment  and  collection  of  In- 
tereet,  and  of  tlie  principal  at  maturity,  or 
when  called  by  the  Secretary' of  the  Treas- 
ury for  redemption. 

[I]  III.  It  is  also  argued  by  counsel  for 
appellants  that  the  attempted  gift  of  the 
bonds  and  savings  stamps  is  void  for  the  fur- 
ther reason  that  It  was  done  in  contempla- 
tion of  suicide.  Whether  decedent  at  the 
time  the  assignment  was  made  contemplated 
suicide  does  not  appear,  but  the  fact  that  he 
voluntarily  drowned  himself  within  an  hour 
after  he  delivered  the  bonds  to  Edgar  Stock- 
ham  would  tend  to  Indicate  that  the  act  was 
then  contemplated.  We  are  not,  however, 
impressed  with  the  serlouaneot  of  thla  con- 
tention of  counsel. 

Numerous  questions  argued  by  counsel  are 
touched  upon  herein  only  Indirectly,  but  we 
dean  the  foregoing  discussion  sufficient  to 
dispose  of  the  controlling  issues  in  the  case. 

It  Is  our  conclusion,  and  we  hold,  that 
there  was  sufficient  delivery  of  the  bonds 
bearing  the  assignment  of  deced«it  to  appel- 
lees to  pass  title  thereto,  and  tliat  they  were 
at  the  time  of  tbe  death  of  the  donor  the  ab- 
solute owners  thereof.  As  the  money  In  the 
bank  was  required  to  pay  funeral  and  other 
expenses  of  administration,  we  need  give  no 
consid^atlon  thereto.  The  finding  and  Judg- 
ment of  the  court  below  is  affirmed. 

PRESTON,  WEAVER,  and  DE  GRAFF, 
JJ.,  concar. 


INTERURBAN  RY.  CO.  V.  CITY  OF  DES 
MOINES  et  ak   (No.  34119.) 

(Bopruns  Court  of  Iowa.    Feb.  7,  1822.) 

Railroad  ^=»75(3)— CIty'a  eoassnt  to  Intsnir- 
bMi  r^w«ya  apir  traek  Moetaary. 

Under  Code  Supp.  1&13,  f  2088d,  an  In- 
terurban  railroad  uring  tracks  of  a  street  rail- 


road within  dty  limits  under  AcU  32d  Gen. 
Assam,  e.  104.  and  an  ordinance  granting  such 
street  railroad  a  franehise  requiring  the  street 
railroad  to  permit  any  intemrbaa  railroad  to 
□se  its  trackn  on  interurban  railway's  agreement 
to  abide  by  the  conditions  of  the  franchise  and 
the  regulations  prescribed  by  the  dty,  had  no 
right  tj  construct  a  spar  track  without  the 
city's  eoDsent,  regardless  of  whether  under  sec- 
tions 20S8a  and  2088b  and  section  2017  an  in- 
terurban railroad  has  the  right  to  condemn 
land  in  the  dty. 

Anieal  from  District  Court;  POlfc  Ooimtr; 
J.  G.  Hume,  Judge. 

The  opinion  sufficiently  states  the  caae; 

Affirmed. 

W.  H.  McHenry  and  O.  R.  Bennett,  both  of 
Des  Moines,  for  appellant 

W.  E.  MlUer,  H.  H.  Griffiths,  a  A.  Weav- 
er, Russell  Jordan,  and  H.  W.  Byera,  all  of 
Des  Moines,  for  appellees. 

WEAVER,  J.  In  this  action  the  plaintiff 
seeks  an  Injunction  against  the  city  and  Its 
officers  to  prevent  the  tearing  up  or  removal 
of  a  railway  track  laid  by  pialntifr  across  a 
street  known  as  New  York  avenue  in  Des 
Moines.  It  alleges  that  It  Is  engaged  In 
business  as  a  common  carrier,  In  which  ca- 
pacity It  operates  an'  Interurban  railway 
within  the  city  limits,  and  tliat,  In  further- 
ance of  such  business,  It  has  constructed  a 
spur  track  on  property  lying  west  of  Sixth 
avenue  and  crossing  New  Tork  avenue.  It 
further  alleges  that  the  dt?  of  Des  Moines 
and  Its  street  commissioner  have  wrongfully 
Interfered  with  plaintiff's  track  at  the  cross- 
ing BO  made  and  propose  to  tear  it  up  and  re- 
move it  from  said  street.  To-  restrain  such 
action  an  injunction  is  prayed.  Answering 
the  petition,  defendants  deny  the  plaintiff's 
authority  to  lay  its  track  across  said  street 
without  the  authority  or  orasrat  of  the  etty 
council  and  denies  that  such  consent  has  ever 
been  asked  or  granted.  The  trial  court,  hav- 
ing beard  the  case  upon  a  stlpalatlon  of 
facts,  refused  the  relief  prayed  for  and  dis- 
missed the  petltian.  Plaintiff  appeals. 

Hie  stipulation  Is  quite  prolix  and  con- 
tains more  or  less  matter  having  no  very  es- 
sential Iwaring  upaa  the  merits  of  tlie  con- 
troversy, but,  to  avoid  any  claim  or  waegea- 
Hon  Oiat  the  stroigtb  ctf  the  showing  so  made 
has  been  weakened  or  impaired  by  any  at* 
tempt  at  its  abridgment,  we  here  set  it  out  in 
full,  excepting  only  a  reproductiou  of  the 
map  or  chart  therein  mentioned.  The  sttpn- 
lation  was  dictated  into  tlie  record  by  ooun- 
sel  and  is  as  follows: 

"Stipulation  of  Facts. 

"Judge  McHeory:  It  is  hereby  stipulated  by 
snd  between  the  parties  hereto  that  the  dty 
of  Des  Holnes  is  a  municipal  corporation  o^ 
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ganlMd  »d  taUOag  tinder  the  lawi  of  Iowa; 
that  th«  latsrarlMD  Baflway  CompaBr  la  a  eor- 
poratiwi  organiied  and  existing  uudar  th«  lawa 
of  the  Htate  of  Iowa,  and  engased  In  the  op- 
eration of  an  internrbaa  railway  extending  from 
Des  Moines  to  the  town  of  Perry,  and  from 
Des  Moines  to  the  town  of  Colfax;  that  it  is 
engaged  In  transportation  of  passengers  and 
freight  by  electric  motor  power;  that  on  or 
about  the  1st  day  of  August,  1920,  the  Internr- 
baa Hallway  Company  began  the  eonatrntftion 
<rf  a  freight  spnr  track  acroaa  eertafai  prop- 
erty that  belonged  to  the  Ouisunera'  Ice  Com- 
pany, the  Consnmara'  Ice  Company  owning  the 
property  on  both  aides  of  New  York  avenue; 
that  the  said  freight  track  or  spur  track  was 
conatmctcd  in  such  a  manner  as  that  It  was 
not  in  front  of  any  pn^erty  abutting  upon  a 
atreat,  except  the  proper^  of  the  Gonaiunera' 
lee  Coaapany,  who  conaentad  to  tba  •onatmetion 
of  the  track,  and  It  was  oonatmeted  for  the 
purpose  of  hauling  frriiM  to  their  plant  and 
other  planta  along  the  line  of  the  spur  track, 
some  then  In  existence  and  others  in  contempla- 
tion; that  OS  the  15th  day  of  May,  1920,  there 
was  served  npon  W.  H.  McHenry,  general  coun- 
sel of  the  Intenirban  Railway  Company,  a  let- 
ter signed  by  E.  Tracy  Blagbnm,  marked  as  Bz- 
hiUt  B  and  made  a  part  of  tbia  record.  It  la 
fnrthar  stipulated  and  agreed  that  tha  Una 
ahmrn  on  the  plat  la  bidlt  on  the  property 
of  the  Consumers'  lee  Company  by  their  con- 
sent; that  the  said  tm!k  is  used  and  can  be 
ased  only  for  the  transportation  of  freight, 
and  not  for  passenger  serrice.  The  said  spnr 
track  referred  to  and  in  ccntroveray  here 
turns  off  of  the 'main  track  of  the  Intemrban 
Bailway  Company  north  of  Coming  atreet.  It 
ii  further  stipulated  and  agreed  that  on  or 
about  the  6th  day  of  Auguat»  1920.  the  dty 
of  Des  Moines,  through  its  street  depart- 
ment, began  to  tear  op  this  t^ck  across  New 
York  avenue,  whereupon  .the  petition  In  this 
case  waa  filed,  and  good  and  sufficient  notice 
was  served  upon  the  dty  of  Des  Moines  and 
the  officials  of  the  city  who  were  engaged  in 
tearing  up  the  track;  that  said  track  across 
New  York  avenue  la  laid  level  with  tha  aui- 
f ace  of  the  atreet 

*^e  Court:  It  croaaea  New  York  avenue 
from  north  to  south? 

"Judge  McHenry:  From  north  to  south, 

"The  Court:  And  extends  for  a  conaiderable 
-distance  further  south? 

"Judge  McHenry:  Yee. 

*'Mr.  Byers:  That  prior  to  the  service  tit 
the  notice  which  has  been  marked  Exhibit  B 
the  dty  had  passed  a  resolution  directing  the 
itftl  department  to  secure  by  condemnation 
an  of  the  ground  wltidn  the  tollowfng  Ibnlta 
for  pork  and  atUetle  purposea,  ahown  by  plat 
Bxhibit  A  and  bounded  as  foHows:  Beginning 
at  a  point  somewhere  just  north  of  Holcomb 
avenne,  and  extending  north  to  Coming  street, 
the  width  of  the  tract  to  be  132  feet  west  of 
the  west  line  of  Sixth  avenue,  and  that  the  dty 
had  also  prior  to  the  serving  of  &e  notice  of 
volt  poased  a  resolution  and  Erected  the  con- 
demnation of  an  the  ground,  including  the 
ground  over  which  the  switch  track  In  question 
waa  later  built  west  of  Sixth  avenne  and  north 
of  Holcomb,  and  south  of  Coming,  eaet  of 
Seventh  street.  We  would  like  also  in  the 
record  that  the  Interurban  Bailway  Company 
4oaa  ttot  MW  have  and  tfevar  has  had  any  fnn- 


chlse  or  otiier  grant  from  t&«  dty  of  Dea 
Moines  for  the  operation  of  Its  street  raflway 
within  the  limits  except  auch  right  or  grant 
or  frandilse  as  may  be  contained  In  wbat  is 
known  as  Ordinance  No.  2406  of  the  1916  Re- 
vlaed  Ordinances  of  the  C^ty  of  Des  Moines; 
the  ordinance  referred  to  being  found  on  page 
790  to  and  indnding  page  826,  which  is  known 
as  the  franchise  ordinance  of  the  Des  Moines 
CSty  Bailway  Company,  aa  follows: 

'Ordtaiance  No.  2406.  •  •  •  Sec.  2.  Defi- 
nition of  Terms  Used.  In  this  ordinance  the 
following  terms  shall  refer  to  and  mean  the 
following  things,  to  wit:  The  term  "company" 
refera  to  and  means  the  Dea  Moines  City  Rail- 
way Company  Its  lessees,  sncceBsors  and  as- 
aigns.   •   •  • 

"'See.  8.  Interurbana.  The  said  company 
shall  permit  tiie  use  (riC  ita  tracks  by  Intemrban 
raflways,  but  such  use  shall  be  auhject  to  all 
ndea,  regulationa  and  conditions  herein  pro< 
vtded  In  respect  to  the  ears  of  the  company 
and  the  operation  of  the  street  railway  of  the 
company.  The  company  hereby  agrees  and 
binds  Itself  to  comply  fully  with  and  observe 
all  of  the  provisions  of  chapter  104  of  the  Acta 
of  the  Tiirty-Sscond  General  Assembly  of 
Iowa,  entitied  "An  act  to  authorize  and  re- 
quire street  rallwaya,  and  Interurban  rallwaya 
operating  atreet  nUwaya,  to  permit  iatemrban 
railroada  to  nae  their  tracka  and  terminal  fa- 
dlities  and  to  furnish  power  to  interurban  rail- 
roads In  cities,  and  providing  for  fixing  the 
compensation  tiiereof,  and  autborizing  street 
railways  to  furnish  power  to  interurban  raQ- 
roads,"  and  all  amendmenta  to  said  statute, 
and.  in  compliance  with  the  requirements  of 
said  statute  to  permit  the  uae.of  its  tracks 
by  any  Interurban  railway  from  the  corporate 
limits  of  the  dty  or  from  any  terminus  ^thln 
the  corporate  limits  of  the  dty,  which  Is 
reached  over  private  right  of  ways  of  auch 
interurban  railway,  to  some  central  point  or 
points  in  the  city,  for  the  purpose  of  receiving 
and  discharging  passengers  and  such  maD,  bag- 
gage and  auch  parcels,  packages  and  freight  aa 
said  interurban  railway  may  carry  in  ita  paa- 
senger  or  combination  baggage  cars,  with  the 
right  on  the  part  of  auch  InterurbaB  railway 
to  run  ita  cars  on  the  track  or  tracka  of  the 
company  to  some  loop  and  return  thereon  ont 
of  the  said  d^,  whenever  such  uae  haa  been 
permitted  to  auch  interurban  railway  by  the 
dty  conndl. 

"  The  compensation  to  be  paid  by  any  in- 
temrban railway  for  the  use  of  the  facUitiea 
and  power  furnished  by  the  company  and  the 
terms  and  conditiona  of  the  nee  of  said  fadU- 
ties  by  said  intemrban  rallwaya  ehall,  if  poaai- 
ble,  be  fixed  by  mutual  agreement  between  the 
interurban  raflway  and  the  company,  but  If 
aaid  internrbaa  railway  and  the  company  are 
unable  to  agree  aa  to  sudi  matters  then  the 
same  shall  be  determined  and  fixed  aa  provid- 
ed in  chapter  104  of  the  Acts  of  the  Thirty- 
Second  General  Assembly  of  Iowa. 

**  "The  company  alao  agrees  to  eonstmet  la 
the  streets  of  tiie  d^  (if  anthoriaed  by  tiio 
dty  conndl  so  to  do)  each  tradca,  with  over- 
head trolleys,  aa  may  be  necessary  In  order  to 
establish  a  connection  between  the  terminna 
of  any  Interurban  railway  and  the  tracks  of 
the  company;  and  the  company  shall  furnish 
adequate  terminal  fadlltiea  for  such  interur- 
baa  railway  and  tha  axpenie  taddoat  to  tiie 
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constmetion  and  maintenance  of  such  track, ; 
trolley  and  terminal  tacilltieB  sball  be  one  of 
the  elements  to  be  considered  in  fixing  the 
compensation  which  the  internrban  railway  in 
question  shall  pay  to  .the  company,  but  the 
company  gball  not  be  required  to  construct  any 
tracks,  with  overhead  trolley  for  the  purpose 
of  establiahing  a  connection  between  Uie  ter- 
minns  of  any  Interurban  railway's  tracks  and 
the  tracks  of  the  company,  until  it  has  been 
furnished  with  a  g«od  and  sufficient  bond  in  an 
amount  to  be  fixed  by  the  Railroad  Commission- 
ers, executed  by  some  surety  that  is  author- 
ized to  do  business  in  the  state  of  Iowa,  which 
surety  is  satisfactory  to  the  company,  {guaran- 
teeing to  the  company  the  payment  of  sufficient 
compensation  for  the  use  of  aaid  trftck  or 
traces  BO  constructed,  which  will  egoal  the 
reasonable  value  of  the  power  furnished  by  the 
company,  interest  upon  the  actual  cost  of 
constructing  said  tracks  with  overhead  trolley 
at  not  less  than  6  per  centum  per  annum,  the 
cost  of  ordinary  maintenance  and  tbe  deprecia- 
tion-upon  said  track  or  tracks  with  overhead 
trolley,  said  guarantee  to  be  for  a  period  of 
not  leaa  than  twentr  years. 
'  *'  'Whenever  at  any  time  any  Internrban  rail- 
way shall  fail  to  pay  promptly,  as  it  matures, 
the  compensation  due  to  Che  company  for  tfae 
qse  of  the  tracks  as  herein  provided  (time  being 
the  essence  hereof) »  all  rights  of  such  internr- 
ban railway  under  this  ordinance,  induding  the 
right  to  have  its  cars  run  into  the  city  of  Des 
Moines,  over  the  tracks  of  the  company,  shall 
be  suspended  untU  tiiere  has  been  paid  to  the 
company  the  entire  amoont  doe  to  it.  together 
with  snch  damages,  if  any,  as  the  company  may 
have  suffered  becaose  of  sudb  default  and  un- 
til such  amount  sfaall  have  been  paid  to  the 
company,  tbe  cars  of  such  interurban  railway 
shall  not  run  over  any  of  the  tracks  of  tbe 
company;  provided  tbat  in  case  of  controversy 
between  the  company  and  said  interurban  rail- 
way in  respect  to  said  compensation  or  the 
amount  due,  or  sny  matter  affecting  same,  said 
controversy  shall  be  salmiitted  to  the  Railroad 
Oommlasioners,  and  If  said  internrban  railway 
shall  give'  a  good  and  sufficient  bond  for  the 
payment  of  said  compensation  in  an  amount  to 
be  fixed  by  the  Railroad  Commissioners,  and 
to  be  executed  by  a  surety  company  authorized 
to  do  business  in  Iowa,  said  surety  to  be  sat- 
isfactory to  the  company,  the  rights  of  said 
interurban  railway  shall  not  be  suspended  3s 
aforesaid  until  twenty  days  after  the  date  of 
the  order  or  decision  of  the  Railroad  Com- 
missioners. All  internrban  cars  running  over 
tbe  tracks  of  the  company  shall  run  in  ac- 
cordance with  the  rules  and  regulationB  of  this 
ordinance,  or  otherwise,  prescribed  in  respect 
to  the  cars  of  the  company  vrith  like  effect  and 
to  the  same  extent  as  if  such  cars  were  owned 
and  operated  by  the  company.  The  consent, 
permission  and  authority  in  this  ordiaaDce 
granted  for  the  operation  of  interurban  rail- 
ways within  the  corporate  limits  of  the  dty 
or  for  nae  ef  the  ttaeki  of  the  company  by  in- 
terurban railways  are  apon  the  express  condi- 
tion that  any  internrban  railway  before  using 
or  operating  under  such  privileges  and  before 
its  cars  can  lawfully  be  mn  over  the  tracks 
of  the  company  shall  file  with  the  city  clerk 
its  written  agreement  to  abide  by  all  the  ruies, 
regulations  and  agreements  of  th*  ordinance 
wA  meh  additional  rtaaonabla  rolaa  and  regu- 


lations as  may  hereafter  be  praaeilbad  hr  th» 

council  in  respect  to  the  constmetion,  nse  and 
operation  of  the  tracks,  poles,  pavements, 
bridges  and  cars,  and  to  pay  compensation  to 
the  company  for  the  use  of  its  trades  and  for 
power  furnished  by  the  company  to  aaid  inter- 
urban railway. 

"  'Sec.  4.  Freight  lines.  That  the  consent, 
permission  and  authority  hereby  granted  the 
company  shall  and  do  extend  to  and  antiioriaa 
the  use  of  tracks  for  hauling  freight,  boggaga. 
mail  and  express  matter  over  the  lines  now 
used  for  such  purposes  and  such  other  lines 
as  the  city  council  may  from  time  to  time,  by 
resolution  or  resolutions,  authorise  and  direct, 
snbject  to  all  of  the  provisions,  conditions,, 
limitations  and  requirements  of  this  ordinance. 
The  company  may  also  haul  over  any  of  its 
tracks  any  frei^t  or  material  for  the  construc- 
tion, maintenance  and  operation  of  its  said  sys- 
tem of  street  and  interurban  railway.  The 
company  may  also  construct  and  maintain  ad- 
ditional spur  tracks  or  additional  tracks  over, 
upon  and  across  such  streets,  alleys,  bridges, 
viaducts  and  other  public  ways,  and  places  as 
the  city  council  may  by  resolution  from  time  to 
time  authorize  and  direct,  but  the  company 
shall  not  locate  and  lay  down  any  additional 
spur  tracks  or  additional  tracks  to  be  used  for 
freight  purposes  (except  mail,  banaga  and 
such  parcels,  packagea  and  freight  as  it  may 
carry  in  its  passenger  or  combination  baggage 
cars),  over  tracks  already  laid  down,  which 
tracks  have  not  heretofore  been  used  for 
freight  purposes,  until  after  the  injury  to  the 
property  abutting  upon  the  street,  alley  or  pob- 
Ue  place  upon  which  snch  spnr  tracks  or  ad- 
ditional tracks  are  proposed  to  be  located  and 
laid  down  or  are  located  and  laid  down,  and 
for  which  injury  the  owner  of  said  property 
or  properties  is  entiUed  to  compensation,  haa 
been  ascertained  and  compensated  for  tn  the 
manner  provided  by  law  with  reference  to 
the  taking  of  private  property  for  works  of  in- 
ternal improvement;  and  provided  farther  that 
before  any  such  additional  spur  tracks  or  ad- 
ditional tracks  are  laid  down,  or  before  freight 
(except  mail,  baggage  and  such  parcels,  pack- 
ages and  freight  as  it  may  carry  in  Its  passen- 
ger or  combination  passenger  cars)  is  handled 
over  the  tracks  already  laid  down  (eicept 
tracks  now  used  for  hauling  freight  thereon), 
the  company  shall  file  with  the  superintendent 
of  the  .department  of  streeta  and  public  im- 
provements a  map  and  description  of  the 
streets  and  parts  of  streeta  upon  which 
said  tracks  are  to  be  located  and  laid  down, 
together  with  a  certificate  from  the  city 
clerk  showing  tbe  consent  and  approval  of 
tbe  city  council  to  the  use  of  such  other  and 
additional  lines  for  tbe  handling  of  freight,  as 
herein  set  out,  and  the  construction  of  such 
spur  tracks  or  additional  tracks  for  the  hand- 
ling of  freight  as  herein  set  ont.  The  fore- 
going rights  are  subject  to  tha  (oUowing  eondi* 
tions:  (a)  Freight  cars  will  not  ba  pennittfld 
at  any  time  to  stop  on  a  street  crossing  or  ba 
permitted  to  stand  on  a  public  street  for  aaj! 
purpose  except  when  necessary  in  the  opera- 
tion of  trains,  (b)  The  carrying  of  mail  and 
express  matter  or  the  carrying  on  of  the 
freight  business  must  not  hinder  or  delay  pas- 
senger cars,  and  the  placea  for  tiie  delivery  of 
maili  axprta^  and  fraig ht  mnat  ba  ao  attuatad 
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tbat  tke  vtopplnc  vt  the  cub  nied  for  lueh 
parpoMB  vUle  loadlDg  or  nnloBding  will  not 
ueedleesly  obstruct  the  BtreetB  or  delay  traf- 
fic. No  freight  or  express  car  sliall  be  allowed 
to  Bt&sd  OD  aoy  track  or  siding  located  in  the 
public  streets  tor  more  than  one  hour  without 
the  consent  of  the  department  of  public  safety.' 

"Judge  McHenry:  I  want  to  put  in  this  rec- 
ord, even  if  It  is  not  accepted  as  an  agreed 
Btatement,  that  the  plaintiff  in  the  suit  does 
not  concede  that  it  la  a  street  railway,  but  is 
an  interurban  railway. 

"The  Court:  It  is  further  agreed  that  the 
spur  track  of  the  plaintiff  showu  in  yellow  on 
the  map  marked  Bzhibit  A  extending'  In  a 
southerly  direction  from  the  main  line  to  a 
point  160  feet  north  of  New  tork  avenue  was 
constructed  and  in  existence  long  prior  to  the 
commencement  of  this  sait,  and  that  the  line  in 
yellov  shown  apen  s^  map  eztoiding  In  a 
Bontheriy  direction  from  the  point  ^st  men- 
tioned to  Holcomb  avenue  was  constructed  In 
Jnly  and  Angost,  1^.  ' 

"Judge  McHenry:  That  the  Interurban  Rail- 
way Company  is  operated  by  electricity  which 
it  purchased  from  the  power  plant  of  the  Des 
Moines  City  Railway  Company.  It  Is  further 
stipulated  that  the  interurban  cara  hauling  pas- 
sengers come  on  to  Orand  avenae  over  the 
iwoperty  owned  by  the  Iowa  Terminal  Company 
north  of  Grand  avenue  and  east  of  Second 
street,  go  out  into  Grand  avenoe,  and  turn 
north  up  Second  street,  a  distance  of  about  two 
blocks,  when  they  turn  east  airain  on  to  the 
private  property  of  the  Iowa  Terminal  Com- 
pany; that  .the  Interurban  Railway  Company 
owns  its  ovm  track  beginning  at  the  Belt  Line 
bridge  across  the  Des  Moines  river,  running 
from  thence  to  Perry  and  Colfax,  and  south 
of  the  Belt  line  bri^e  the  tratfts  belong  to  the 
Iowa  Terminal  Company,  each  company  owning 
its  own  poles,  elecwc  wires,  and  all  orerbead 
•qnipment." 

Exlitblc  B  referred  to  in  ttie  stlptilatiw  Is 
13)0  notice  served  npon  plaintiff  by  tbe  city 
fotMddlug  tbe  eonstmcUon  of  tbe  crraslni 
until  tbe  same  abould  be  antborlzed  by  tbe 

dty  eonndl.  It  reade  as  follows: 

"May  15.  1020.  loteturbaa  Railway  Com- 
pany, Consumers*  Ice  Company.  Des  Moines, 
Iowa— rGentlemen:  You  and  each  of  you  are 
hereby  notified  that  it  has  come  to  the  atten- 
tion of  the  department  of  streets  and  public 
improvements  of  tbe  dty  of  Des  Bfoines  that 
an  Industrial  track  Is  being  constmeted  )ry  the 
Oonanmers'  Ice  Company,  and  under  the  direc- 
tion of  the  Intemrban  Railway  Company,  over 
ai\d  along  certain  private  property  north  of 
New  Tork  avenue,  between  Sixth  and  Seventh 
streets,  and  that  it  is  the  intention  of  the  said 
Consumers'  Ice  Company  and  Interurban  Rail- 
way Company  to  conduct  said  track  over  and 
across  New  York  avenue  to  private  property 
coBtroDed  by  tbe  Oonsnmers*  Ic«  Company  and 
whereas  neither  the  Consumers*  Ice  Company 
nor  the  Interurban  Railway  Company  have  oh- 
-.tained  pennissiou  from  the  city  of  Des  Moines 
by  proper  procedure  to  cross  said  New  York 
avenue  at  any  point  west  of  Sixth  avenue  by 
ordinance  of  the  dty  of  Des  Moines,  there- 
fore, by  direction  of  th«  corporation  counsel 
of  ibt  city  of  Des  MotoM,  70B  and  eaob  of 
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yon  are  ber^  notified  not  to  cross  said  New 
York  avenue  west  of  Sixth  avenue  with  said 
track,  unless  application  is  made  to  the  city 
council  and  right  to  cross  s^d  street  be  granted 
by  ordinance  in  the  regular  manner,  and,  fur- 
ther, that  If  said  track  be  constructed  across 
New  York  avenue  west  of  Sixth  avenue,  by  tbe 

Consumers'  Ice  Company  under  : — ,  of  Des 

Moines  will  immediately  <»use  said  track  to  be 
torn  up  and  laid  aside.  [Signed]  Jolm  W. 
Budd,  Supt  Dept  of  Street  and  PnUie  Im- 
provements, by  B.  ^^cy  Blagbhim,  Chief 
Clerk." 

It  wlU  be  seen  tbat  tbe  plaintiff  traces  Its 
rlgbt  to  tbe  possesfdon  and  use  of  tbe  ter^ 
minal  facilities  In  tbe  dty  to  the  statute, 
chapter  104  tbe  Laws  of  tbe  Thirty-Second 
GeiCTal  Assembly  and  to  tbe  dty  ordinance. 
No.  2406.  By  tbls  statute  tbe  duty  was  im- 
posed npon  tbe  street  railway  company  to 
permit  the  InbmirbaB  company  to  make  use 
of  tbe  8treet*%ar  system  for  tbe  terminal 
facilities  Ibereby  afltorded  and  to  allow  tbe 
internrben  to  utilize  for  tbat  purpose  Qie 
tracks,  poles,  and  wires  and  motive  power  of 
tbe  street  railway.  Tbe  dty  ordinance.  No. 
2406,  is  the  franchise  ordinance  defining  tbe 
powers  and  duties  of  tbe  street  railway  com- 
pany within  the  dty  and  requiring  sac& 
street  railway  company  to  comply  with  tbe 
terms  of  the  above-cited  legislative  act.  The 
ordinance  does  not  mention  or  make  specific 
reference  to  tbe  plaintiff  company,  and  tbere 
is  no  direct  evidence  tbat  tbe  street  rail- 
way company  and  the  interurban  have  en- 
tered Into  any  contract  relating  to  the  use  by 
the  latter  of  the  property  of  the  former  for 
terminal  purposes.  It  is  fairly  Inferable, 
however,  that  tbe  two  corporations  have 
come  to  a  mutual  understianding  by  which 
the  Intemrfoan  company  has  availed  itself  of 
tbe  rights  and  prlvll^es  granted  and  au- 
thorized by  said  chapter  104  of  tbe  Acts  of  the 
Thirty-Second  General  Assembly  as  well  as  of 
those  other  rights  and  privileges  provided 
for  In  tbe  dty  ordinance.  By  the  terms  of 
that  ordinance  the  street  railway  company 
become  obligated  not  only  to  admlt-the  In- 
terurban company  to  tbe  use  oit  Its  property 
and  equipment  witbtn  tbe  dty,  but  to  pro- 
vide such  other  and  further  extension  and 
additional  eanipmait  as  the  Interurban  com- 
pany mlgbt  require  to  supply  It  wltb  ade- 
quate terminal  fadlitlefl.  Among  tbe  things 
tbua  provided  for  la  tbe  construction  and 
maintenance  ot  additional  spur  tracka  over, 
upon,  and  across  micta  streets,  alteya,  public 
ways,  and  places  as  the  dty  council  may 
from  time  to  time  antborlze  and  direct  The 
ordinance  also  eontalsa  the  further  provision 
that  the  permlssloQ  to  the  intemrban  railway 
to  make  use  of  tbe  trades  of  tbe  street  rail- 
way is  given  upon  "tbe  express  condition 
that  any  interurban  railway  before  using  or 
opiating  under  said  privilege  and  t>efore  Its 
can  can  lawfully  be  run  over  tiie  tracks  of 
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the  street  railway  company  shall  file  ^th 
the  dty  clerk  Its  written  agreement  to  abide 
by  all  the  rules,  regulations  and  agreements 
of  the  orillnance  and  such  additional  reason- 
able rules  and  regulations  as  may  hereafter 
be  prescribed  by  the  council  In  respect  to  the 
constmctlon,  use  and  operation  of  the  tracks, 
poles,  pavements,  bridges  and  cars."  There 
Is  no  direct  evidence  In  the  record  that  this 
written  consent  and  agreement  has  ever  been 
given,  but,  In  view  of  the  conceded  fact  that 
the  Intemrban  Is  in  the  possession  and  ac- 
tive use  of  the  street  railway  property  for 
terminal  purposes,  It  may  be  presumed  that 
It  has  compiled  with  the  prescribed  condition 
precedent  The  clear  effect  of  the  provision 
of  the  Acts  of  the  Thirty-Second  General  As- 
sembly and  of  the  city  ordinance  and  of  the 
interurban  company's  consent  thereto  was  to 
leave  the  title  to  the  terminal  system  In  the 
street  railway  company  snbj^to  the  right 
of  the  intomrban  company  to  make  use 
tbweof.  Tbe  question  then  arises  whether, 
having  thus  acquired  the  right  to  the  use  of 
the  street  railway  property  for  terminal  pur- 
poses and  with  the  dutgr  resting  upon  the 
street  railway  company  to  so  extend  and  en- 
large such  fadlltlea  as  may  be  required  to 
make  them  adequate  to  tbe  Intwuxtwn  use, 
has  the  plaintiff  tight  and  authority  to  eon- 
atruct  spur  tra<^  on  Its  own  account  and  ex- 
tend Oiem  upon  or  across  city  streets  with- 
out  the  authority  and  consent  of  the  city. 
If  we  understand  the  p(»ltion  takm  by  ap- 
pelant, it  is  that  as  an  interurban  railway 
It  la  clothed  with  all  Ute  power  granted  by 
tbe  state  to  railway  corporations  generally 
and  may  lay  tradoi  across  the  dty  streets  at 
will,  or  at  least  Qiat  it  la  under  no  obliga- 
tion to  obtain  tbe  dty's  consent  to  such  ac- 
tion on  its  part  Such  right  and  authority 
on  its  part  Is  said  to  be  found  in  our  stat- 
ute (Code  Supp.  IS  2033a  and  2033b)  reading 
as  follows: 

"Any  railway  operated  upon  the  streets  of  a 
dty  or  town  by  electric  or  other  power  than 
■team,  -which  extends  beyond  the  corporate 
limit  of  any  soch  dty  or  town  to  another  dty, 
town  or  village;  or  any  railway  operated  by 
electric  or  other  power  than  steam,  extending 
from  one  dty,  town  or  village  to  another  dty, 
town  or  village,  shall  be  known  as  an  internr- 
ban  railway,  and  shall  be  a  woric  of  internal 
improvement." 

Section  2033b; 

'^e  words  railway,  railway  company,  rail- 
way corporation,  railroad,  railroad  company, 
and  railroad  corporation,  as  used  in  the  Code 
and  Acts  of  the  Cleneral  Assembly,  now  in  force 
or  hereafter  enacted,  are  hereto  declared  to 
apply  to  and  Include  all  interurban  railways, 
and  an  companies  or  corporations  constructing, 
•wning  or  operating  such  interurban  street 
railways,  and  all  provisions  of  the  Code  and 
Acts  of  the  General  Assembly,  now  in  force  or 
hereafter  enacted,  affecting  raHwaya,  railway 


companies,  railway  corporatiMB,  railroads,  rall> 
road  companies  and  railroad  eotporatimu,  are 
hereby  declared  to  affect  and  appb*  in  fall  force 
and  efFect  to  all  Intemrban  railways,  and  to  all 
interurban  railway  eompaniea  or  railway  corpo- 
rations constructing,  owning  or  operating  andi 
interurban  railways." 

Code,  I  2017: 

"Any  such  corporation  may  ndse  or  lower 
any  turnpike,  plank  road,  or  other  road,  for 
the  purpose  of  having  its  railroad  cross  over 
or  nnder  tbe  same,  and,  hi  such  cases,  such 
corporation  shall  put  such  road,  as  soon  as 
may  be,  in  as  good  repair  and  condition  aa  be- 
fore  aoeh  alteratioB;." 

The  dted  sectlona  (Code  Supp.  U  2033a, 
2033b)  do  not  In  and  of  tbemsdvea  dothe  an 
Interurban  company  wlOi  Uie  anthority  a»- 
serted  by  the  appellant  They  deal  solely  in 
general  definitions,  and  the  real  question  at 
this  point  Is  whether  a  proper  application  of 
such  definitions  to  other  statutory  provisions 
Justified  appellant's  assumption.  For  the 
purposes  of  this  case  it  may  be  ctmoeded 
that  the  declaration  of  secti^m  20S8a  to  the 
effect  that  an  interurban  railway  "shall  be  a 
work  of  public  Improvement"  Is  a  grant  ot 
authority  to  exercise  the  power  of  eminent 
d<Hnalo  In  prc^r  cases,  but,  aa  we  shall  see, 
the  possession  or  exercise  of  that  power  is  not 
here  in  controversy.  It  may  also  be  conced- 
ed that  the  provision  In  section  2038b  1^ 
which  general  atetatory  references  to  "rail- 
ways, railway  companies,  and  railway  cor- 
porations"  shall  "affect  and  apply  In  full 
power  and  effect  to  all  interurban  railways" 
Is  a  valid  enactment ;  but  it  has  no  effect  d- 
ther  to  enlarge  or  restrict  the  scope  or  mean- 
ing of  any  statute  which  in  express  teaxta  is 
made  applicable  to  interurban  railways  or 
interurban  companies.  For  example,  <^pter 
104.  Acts  <a  the  Thirty-Second  Qeneral  As- 
sembly, already  r^erred  to,  grants  certain 
rights  and  prlvil^es  In  excess  torms  to  "In- 
terurban railway"  companies,  ^e  construc- 
tion to  be  given  to  such  grant  Is  in  no  man- 
ner affected  or  controlled  by  the  general 
rules  embodied  in  Code  Supp.  SI  2033a  and 
2033b.  ThB  plaintiff  did  not  acquire  Its  vm 
of  tiie  street  railway  In  Dae  llolnes  tm  ter- 
minal purposes,  and  is  not  now  in  poewrtten 
thereof  either  by  pnrdiase  or  by  exerdse  of 
its  power  of  eminent  domain.  Its  claim  to 
such  rights  and  privileges  rests  upon  tiie 
Acts  of  the  Thirty-8ec<md  General  Assembly, 
suppiMDOited  by  the  dty  ordinance.  No.  2406, 
and  upon  tbe  proper  ocmstmction  of  tliese 
enactments,  plus  pertiaps  sodi  other  rights, 
If  any,  as  may  have  been  acquired  by  con- 
tract with  the  street  railway  company  tiie 
plaintiff's  right  and  power  In  the  premises 
are  to  be  measured.  Assuming  that  nnder 
the  general  statutes  referred  to  the  later- 
urban  company  could  have  availed  Itself 
odt  die  power  of  mlwent  domain  to  flffoe 
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an  Ml  trance  into  the  dtr  ftnd  there  ac- 
quire a  tenuioal  property  of  Its  own.  tt  1b 
not  bard  to  read  between  the  lines  of  the 
statute  and  ordinance  ref^red  to  a  leglsla- 
tlTe  purpose  to  provide  a  anbatltnte  plan  by 
which  plaintiff  and  other  intemrbanB  In  like 
circumstances  oonld  gain  such  entrance  and 
secure  suitable  terminal  fadtltles  at  com- 
paratively light  expose  and  av<dd  the  great 
and  perhaps  prohibitive  cost  of  purdiase  or 
condemnation,  an  advantage  of  which  the  ap- 
pellant was  not  Blow  to  aval!  Itself.  B7 
that  plan  it  acquired,  as  we  have  already 
pointed  out,  the  rlgjit  to  the  use  of  the  street 
railway  company's  property  and  motive  pow- 
er for  the  transaction  of  Its  business  In  the 
dty,  subject,  of  course,  to  the  payment  of 
reasonable  compensation,  and  the  street  car 
company  assumed  the  duty  to  construct 
tracks,  and  trolleys  required  to  make  needed 
connections  between  the  two  wstems,  furnish 
tonnlnal  faculties,  and  to  construct  and 
malntabi  additional  spnr  tracks  over  and 
across  the  streets  when  authorized  by  the 
d.is.  The  reciprocal  rights  acquired  and  oth 
llgatlwis  assumed  by  the  three  parties,  the 
street  railway  company,  the  tnterurban  com- 
pany, and  the  dty  of  Des  Moines,  may  he 
summarized  as  follows:  The  street  railway 
company  remains  the  owner  of  Qie  street  rail- 
way property,  Including  the  terminals;  the 
clt7  of  Des  Moines  remains  vested  with  Its 
statutory  power  to  regulate  the  use  of  its 
streets  by  said  company;  and  the  Intemrban 
company  acquires  and  holds  the  right  to  use 
the  street  railway  for  terminal  purposes. 
Ttiere  Is  lo  the  statute  or  ordinance  by  which 
the  Interurban  company  acquires  such  right 
no  express  or  fairly  Implied  authority  to  oc- 
cupy or  use  or  obstruct  a  dty  street  exccg^  by 
the  authority  of  the  dty  coundl. 

Moreover,  the  same  chapter  from  which 
appellant  quotes  (Code  Supp.  SI  2083a  and 
2038b)  ccutaina  other  provisions  which  dear> 
ly  negative  the  right  contended  for  in  thli 
action.  For  example,  said  chapter,  sttll, 
treating  the  snhject  of  Intemrban  railways 
and  street  raUway^  provides  (Code  Snpp.  I 

aoesd): 

"dHea  and  towns  *  •  •  shall  have  power 
to  authorize  or  forbid  the  construction  of  snch 
rallwayi  npon,  or  over,  or  alonir  the  streets, 
alleys  and  public  grounds  within  their  •limits 
and  to  prescribe  the  conditions  and  regulations 
nnder  which  said  railways  ahall  b«  constructed 
and  operated  within  said  limita.** 

This  dearly  recognizes  that  the  construe* 
tion  and  operation  of  railways  of  this  charac- 
ter (street  and  Interurban)  are  to  be  subject 
to  municipal  regulation.  Were  this  not  true, 
the  situation  might  easily  become  intolerable. 
The  care  and  maintenance  of  the  streets  are 
matters  committed  to  cities  and  towns  in 
their  corporate  capadty.   Xf  an  interurban 


company  may  gain  entrance  to  a  mnnldphUty 
under  the  Acts  of  the  Thirty-Second  Qeneral 
Asiaembly  and  from  the  vanta^  ground  of 
a  ready-made  terminal  belonging  to  the  lo- 
cal street  car  system  proceed  without  let  or 
hindrance  to  gridiron  the  town  plat  with  Its 
tracks,  sidings,  and  spurs,  crossing  and  re- 
crosslng  the  streetB  at  wlU,  municipal  au- 
thority over  streets,  all^s,  akid  public 
grounds  will  be  effectually  neutralized  and 
destroyed.  The  appellant  in  this  case  by  Its 
consent  to  the  condition  imposed  by  the  or- 
dinance of  the  dty  Is  or  should  be  estopped 
to  deny  its  binding  d>lIgation,  and  the  court 
below  did  not  err  In  refosing  the  injunction 
asked  for. 
The  decree  appealed  from  Is  affirmed. 

STGVBNS,  C.  J.,  and  PBB3T0N  and  DD 
GRAFF,  JJ^  concur. 


WEBSTER  V.  MODERN  WOODMEN  OF 
AMERICA  (WEBSTER  et  al., 
litervsners).  (No.  34337.) 

(Snprems  Court  of  Iowa.  Feb.  7,  19S2.) 

1.  Divorce  ^320  —  Insanwaa  ^b»II6(4)  — 
Marriage  of  insured  with  divoroos  fraiR  as- 
other  state  held  viUid. 

A  marriage  in  Iowa  to  a  voman  less  than 
a  year  after  the  granting  of  an  unconditional 
divorce  in  Illinois  was  valid,  though  tt  would 
have  been  absolutely  void  iiF  entered  into  in 
Illinois,  and  the  divorcee  had  an  insurable  in- 
terest in  the  Ufe  of  her  second  husband,  under 
Code,  I  8161  (Code  Supp.  1913,  }  31S1). 

2.  Insuraaoe  «C3»7I2— Plaoe  of  dsHvory  of  new 
policy  held  to  dsteraiine  locus  of  costraet. 

Where  a  certificate  of  a  benefit  assoda- 
tion  was  issued  in  one  state,  and  the  member 
subsequently  moved  and  became  i  resident  of 
another  state,  where  he  applied  for  a  change 
of  beneficiary,  the  locus  of  the  new  policy  was 
the  place  of  delivery  to  the  member. 

3.  Property  tS—iO -Status  of  portoa  as  to  tak- 
ing rlQlitt  In  aaofliefs  preparty  fixed  by  law 

of  domldle. 
The  status  or  condition  of  a  person,  the 
relation  In  which  he  stands  to  another  person, 
and  by  which  he  is  qualified  and  made  capable 
to  take  certain  rights  in  the  other's  property, 
ia  fixed  Iv  the  law  of  the  domicile,  and  this 
status  and  capadt7  are  to  be  recognized  and 
upheld  in  every  other  state  so  far  as  they  are 
not  inconsistent  with  its  own  laws  and  policy. 

Appeal  from  District  Court;  Henry  Coun- 
ty ;  Oscar  Hale,  Judge. 

Action  at  law,  tried  to  Qie  court,  by  agree- 
ment, without  a  Jury,  to  recover  up<Hi  a  cer- 
tificate Issued  by  defendant  on  the  life  of 
Jed  WcdMter,  deceased,  in  which  plaintiff 
wa»  named  as  benefldary.   The  defendut 


«9irer  otbar  esMS  Mt  nms  topte  ud  KVT-NVHBBB  ia  all  Koy-Numbered  IHiastB  and  IndMH 


Digitized  by 


Google 


660 


18S  NORroWBSTEBN  BEPOBTBB 


made  no  contest,  but  asked,  and  was  per- 
mitted by  the  court,  to  pay  tbe  amount  of  the 
policy  into  court  This  was  done,  and  the 
def^dant  discharged  from  further  liability. 
Interveners  claim  that  tbe  proceeds  of  the 
policy  sbould  go  to  them  and  not  to  the 
plaintiff.  Trial  to  the  court  upon  an  agreed 
statement  of  facts.  The  trial  court  found 
for  plaintiff,  and  InterTeners  iy>peal.  Af* 
firmed. 

J.  O.  Priest,  of  JackaouTlUe,  111.,  for  ap- 
pellants, 

QtHmr  A  Oaler,  of  Mt  Pleasant,  for  appl- 
ies. 

PRESTON  J.  Tbere  is  no  conflict  In  the 
testimony  aa  to  the  material  facts.  The 
question  is  whether  plaintiff  or  interveners 
are  entitled  to  the  money.  Interveners  are 
the  children  and  only  heirs  of  deceased. 

It  appears  Uiat  Jed  Webster  txet  became 
a  member  of  defendant  association  In  189i, 
at  ICerritt,  111.,  and  the  ^,000  certificate  was 
issued  to  him.  At  that  time  he  made  his 
then  wife  Bmma  Webster,  the  benefltdary  in 
the  certificate.  Slie  was  the  mother  of  ap- 
ptilants.  She  died  In  1913.  September  12. 
1919,  plaintiff  obtained  a  divorce  from  her 
then  husband.  Lewis,  in  tbe  courts  of  Illinois. 
That  decree  provides  in  part: 

"It  is  therefore  ordered,  adjadged,  and  de- 
creed by  the  court  that  the  said  complainant 
be,  and  she  is,  divorced  from  said  defendant, 
and  the  bonds  of  matrimony  existing  between 
complainant  and  defendant  be,  and  the  same 
are,  hereby  dissolTed,  and  said  parties  and 
each  thereof  is  freed  from  the  obligations 
thereof,  subject  to  the  provisions  ot  the  stat- 
utes of  the  state  of  Illinois  in  regard  to  the 
remarriage  of  divorced  persons." 

September  15,  1919,  plaintiff  removed  from 
Illinois  to  Mt  Pleasant,  Iowa,  and  September 
20,  1919,  deceased,  Jed  Webster,  removed 
from  lUinols  to  Mt  Pleasant  Both  were 
employed  in  the  state  hospital  there.  They 
lived  together  as  husband  and  wife  at  Mt 
Pleasant.  Iowa,  from  the  time  of  their  mar- 
riage until  his  death,  and  were  so  living 
at  the  time  of  his  death  at  Mt  Pleasant, 
Iowa.  Plaintiff  and  her  deceased  husband 
were  married  at  Mt  Pleasant,  Iowa,  May 
20,  1920.  This  was  a  little  more  tban  eight 
months  after  plaintiff  had  divorced  Lewis. 
June  15,  1920,  the  original  beneSt  certificate 
was  surrendered  by  deceased ;  and  a  new  one 
Issued  to  blm  of  that  date,  in  which  he 
named  this  plaintiff,  wife,  as  the  beneficiary. 
Deceased.  Jed  Webster,  died  August  31, 1920. 
in  Iowa.  It  is  admitted  that  at  that  time  the 
beneficiary  certificate  was  In  full  force.  It 
was  stipulated  that  plaintiff  paid  the  funeral 
expenses  of  her  deceased  husband  amounting 
to  $450.  It  was  also  stipulated  that  the 
statute  of  Illinois  In  relation  to  divorces  Is 
correctly  set  out  in  the  petition  of  interven- 
tion.   It  was  further  atlpulate^  that  the 


last  benefit  certificate  was  deUvered  by  de- 
fendant to  said  Jed  Webster  at  Ht  Plei^nt. 
Iowa,  and  was  In  fala  possession  at  the  time 
of  his  death,  and  Is  now  In  tbe  possession  of 
plaintiff;  that  all  premiums,  assessments, 
and  dues  on  the  certificate  sued  on  were  paid 
by  deceased,  and  that  none  of  the  same  were 
paid  by  Interveners;  that  plaintiff  and  ber 
deceased  husband  were  actual  resldmts  of 
Henry  county,  Iowa,  from  the  date  of  their 
removal  from  Illinois,  in  S^tember,  1919,  to 
his  death,  and  that  plaintiff  is  still  an  actual 
resident  ot  said  county.  Defaidant  Is  a 
fraternal  b«ieficiary  society  organized  under 
the  laws  of  Illinois,  with  the  right  to  tiane- 
act  business  In  Iowa. 

[1]  The  petition  of  intervention  admits 
that  appellee  pretended  to  marry  Jed  Web- 
ster May  25,  1920,  but  they  say  that  such 
marriage  was  not  lawful  and  was  void  be- 
cause in  conflict  with  the  laws  of  Illinois  and 
the  decree  of  divorce;  that,  because  of  this, 
plaintiff  had  no  insurable  interest  in  the  life 
of  deceased  at  the  time  the  certificate  sued 
on  was  issued.  Though  it  is  argued  by  ap- 
pellant that  a  person  must  bear  a  certain 
relation  to  deceased,  we  do  not  find  in  tbe 
abstract  that  the  Illinois  statute  or  the  by- 
laws of  defendant  were  proved  or  admitted, 
or  that  they  are  set  out  in  the  abstract. 

The  statute  of  IlUnols  (Hard's  Bev.  St 
1919.  c.  40,  i  la)  provides  that,  when  a  di- 
vorce Is  granted,  neither  party  shall  marry 
again  within  one  year  from  the  time  tbe 
decree  Is  granted,  and  that  every  person 
marrying  contrary  to  the  provisions  of  this 
section  shall  be  punished  by  Imprisonment 
In  the  penitentiary,  and  said  marriage  shall 
be  held  absolutely  void.  The  Iowa  statute 
(section  3181,  Code  Supp.  1913)  provides  that 
In  every  case  in  which  a  divorce  is  decreed 
neither  party  shall  marry  again  within  a 
year  from  the  date  of  said  decree,  unless 
permission  to  do  so  is  granted  by  the  court 
and  that  any  person  marrying  contrary  to 
the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor  and  punished.  This 
statute  does  not.  as  does  the  lUInois  statate^ 
In  express  words,  declare  that  the  marriage 
contrary  thereto  is  void.  On  the  contrary, 
it  impliedly  confers  power  upon  the  court  to 
grant  permission  to  do  so  In  the  decree. 
V.  Lee,  150  Iowa,  611,  130  N.  W.  128.  Nei- 
ther In  the  section  of  the  statute  just  re- 
ferred to  is  there  any  necessary  lm[dicati<m 
that  such  a  marriage  is  void.  Farrell  v. 
Farrell,  181  N.  W.  12,  16. 

Code,  i  3151,  provides  that  a  marriage  be- 
tween persons  prohibited  by  law,  or  be- 
tween persons  either  of  whom  has  a  hus- 
band or  wife  living  is  void ;  but,  If  the  parties 
live  and  cohabit  together  after  the  death  or 
divorce  of  the  former  husband  or  wife,  such 
marriage  shall  be  valid.  Under  this  stat- 
ute it  has  been  held  that  a  bigamous  mar- 
riage is  void.  Drummond  T.  Irish,  62  Iowa, 
41,  2  N.  W.  622. 
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We  take  It  that  the  principal  point  in  the 
■case  Is  whether  plaintiff  shall  be  denied  the 
proceeds  of  the  benefit  certificate  because  of 
her  marriage  within  a  year  after  the  dl- 
Torce.  Appellants  cite  Illinois  cases  to  sus- 
tain  their  contention,  and  the  courts  of  some 
other  states  follow  the  same  rule.  It  is 
probable  that  the  Illinois  court  would  sustain 
appellants'  contention,  and  ;et  the  courts  of 
Illinois  have  held,  by  Inference  at  least,  that 
marriages  made  in  other  states  after  a  di- 
Torce  in  Illinois,  and  withtn'the  period  of 
prohibition,  are  valid,  except  as  to  property 
and  personal  rights  in  Illinois,  and  that  the 
prohibition  to  remarry  applies  only  to  resi- 
dents or  parties  within  the  state  of  Illinois, 
thus  by  Justifiable  inference  holding  that  the 
law  would  not  apply  to  residents  of  other 
states,  and  that  the  marriage  wotild  be 
valid  elsewhere.  Wilson  v.  Cook,  256  111.  460, 
100  N.  E.  222,  43  L.  R.  A.  (N.  S.)  365;  People 
V.  Prouty,  262  HI.  218,  104  N.  E.  387,  51  L. 
B.  A.  (N.  S.)  1140,  Ann.  Cas.  1916B,  15B. 
See,  also,  Gardner  v.  Gardner,  282  Mass.  25&, 
122  N.  E.  308.  In  this  last  case  there  was 
the  question  as  to  whether  the  parties  living 
in  Massadiusetts,  left  there  for  the  purpose 
of  evading  the  Massachusetts  law  by  going  to 
New  Tork  to  bave  the  marriage  atdmnlzed 
there.  ' 

There  Is  no  presumption  In  the  Instant  case 
that  plaintiff  and  deceased  left  Illinois  and 
came  to  Iowa  for  the  purpose  of  evading  the 
Illinois  law.  State.  Use  of  Newman,  y. 
Kimbrough  (TennJ  G9  S.  W.  1061,  S2  L.  B.  A. 
668.  There  is  nothing  in  the  record  indicat- 
ing that  such  was  the  fact.  On  the  con- 
trary, the  fact  that  they  did  not  marry  for 
eight  months  after  coming  to  Iowa  tends  to 
negative  such  an  Intention.  Th^  never  re- 
turned to  Illinois,  and  there  Is  nothing  in 
the  record  tending  to  show  that  they  ever 
intended  to  do  so.  If  plaintiff  bad  remarried 
in  Illinois,  where  the  divorce  was  granted, 
and  this  case  was  pending  in  Illinois,  a  dif- 
ferent question  would  be  presented.  Our 
own  decisions  are  contrary  to  appellants' 
contention.  In  Dudley  v.  Dudley,  151  Iowa, 
142,  130  N.  W.  785,  32  L.  R.  A.  (N.  S.)  1170, 
defendant  was  divorced  In  Iowa  while  our 
statute  (section  3181)  was  In  force.  She  Im- 
mediately went  to  Nebraska  and  was  mar- 
ried, and  at  once  returned  to  Iowa.  We  held 
that  the  marriage  was  not  in  violation  of  our 
law,  as  It  took  place  In  Nebraska;  that  It  was 
not  in  violation  of  the  Nebraska  law,  for  the 
reason  that  there  was  do  decree  entered  In 
that  state  forbidding  the  remarriage.  The 
marriage,  being  good  in  Nebraska,  where  con- 
summated, was  valid  when  the  parties  re- 
turned to  Iowa.  It  was  held,  and  is  gener- 
ally held,  that  a  marriage  valid  where  sol- 
emnized Is  valid  everywhere.  Numerous  cas- 
es are  cited  In  the  Dudley  Case,  151  Iowa,  at 
page  145,  130  N.  W.  785,  32  L.  E.  A.  (N.  S.) 
1170,  Including  an  Illinois  case.  See,  also, 
FarreU  t.  Fanell,  ISl  N.  W.  12,  15;  26  Gyc. 


820;  12  Corpus  Juris,  467;  State  t.  Shattuck, 
69  Vt  403,  38  Atl.  81,  40  L.  B.  A.  428,  60  Am. 
St  Rep.  936;  Succession  of  Hernandez,  46 
lA.  Ann.  962,  15  South.  461,  24  U  R.  A.  831. 

The  decree  of  the  Illinois  court  had  no  ex- 
traterritorial ^ect.  Dudley  v.  Dudley  and 
the  other  cases  cited  supra,  and  Lee  v.  Lee, 
160  lojtva,  611,  615,  180  N.  W.  128.  The  de- 
cree of  divorce  was  not  conditional.  The 
provisions  In  the  decree  as  to  remarriage 
was  not  a  condition  precedent  There  was  no 
attempt  to  make  the  decree  take  effect  at 
some  future  time  or  upon  the  hai^>enlng  of 
some  event.  It  was  a  sort  of  prohibltloa 
which  did  not  change  In  any  way  the  abso- 
lute effect  of  the  divorce  granted.  The  par- 
ties were  no  longer  husband  and  wife  after 
the  divorce.  There  was  simply  an  Impedi- 
ment to  their  marriage  again  within  the  peri- 
od of  one  year  within  the  state  of  Illinois. 
In  some  states  an  attempt  has  been  made 
to  make  divorcee  conditimial  or  to  defer  the 
taking  tttect  of  the  divorce  to  some  fnttse 
time.  Durland  v.  Dnrland,  67  Kan.  734,  74  ' 
Pac.  274,  63  R.  A.  959.  Bnt  such  Is  not 
the  Illinois  statnte.  Our  statute  (Code,  f 
31S9),  provides  that  marriage  Is  a  civil  con- 
tract It  is,  too,  a  status,  one  of  the  domestlo 
relations.  Barney  v.  Tourtellotte,  138  Maai. 
106.  108;  HamUton  v.  McNeUl,  IGO  Iowa, 
470.  478.  129  N.  W.  480.  Ann.  Cas.  1912D, 
604;  Estate  of  Wlttlck,  164  Iowa,  486.  487. 
145  N.  W.  918;  Beach  v.  Beach,  160  Iowa* 
346,  348,  141  N.  W.  921.  46  L.  B.  A.  (N.  8.) 
98.  Ann.  Cas.  1915D,  216.  The  plaintiff  and 
her  divorced  husband  after  the  divorce  were 
divorced  or  not  divorced,  married  or  un- 
married. If  they  were  divorced,  then  her 
marriage  to  Jed  Webster,  deceased,  in 
Iowa,  was  not  void,  even  though,  had  it 
occurred  in  Illinois,  she  would  have  been 
subject  to  the  penalties  provided  by  the 
Illinois  statutes.  They  were,  however,  mar- 
ried in  Iowa,  which  was  thereafter  their 
domicile  up  to  the  time  of  Che  husband's 
death,  and  Is  still  the  domicile  of  plaintiff. 

It  is  contended  by  appellee  that  In  Issuing 
the  certificate  sued  on,  the  defendant  as- 
sociation accepted  plaintiff  as  the  wife  and 
legal  beneficiary  of  deceased,  and  the  com- 
pany accepted  premiums  paid  by  them  to  the 
date  of  his  death;  that  thereby  the  company 
waived  any  right  to  declare  any  forfeiture 
of  the  policy,  and  that  no  third  person  is  in 
position  to  question  the  validity  of  the  con- 
tract of  insurance  which  includes  the 
designation  of  the  beneficiary;  that  there  is 
no  privity  of  contract  between  the  associa- 
tion and  interveners;  hence  they  are  estopped 
from  setting  up  any  question  as  to  the  validi- 
ty of  the  policy,  so  far  as  the  beneficiary  is 
concerned ;  that  they  are  occupying  the  In- 
consistent positions  of  declaring  that  the 
policy  Is  still  in  force  In  all  particulars^ 
except  as  to  the  beneficiary,  and  declaring 
it  Invalid  as  to  the  beneficiary;  that  appel- 
lants may  not  occupy  mch  contradictory  posi- 
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tioBB.  There  mar  he,  and  we  are  Indlned  to 
think  ttien  Is,  fi)roe  in  thie  contentton,  but 
the  aneetloii  li  not  aB  ftillj  argued  as  gome 
other  Qneetloiui  rdled  opon  for  affirmance. 
Under  each  drcnnistancee  we  pass  to  other 
points  of  the  case,  wlthont  definitely  deddlne 
that  one. 

[2,  3]  The  policy  or  certificate  aned  <pi  was 
an  Iowa  contract,  becanse  the  new  applica- 
tion was  in  this  state.  The  policy  was  de- 
Urered  at  Mt  Pleasant,  In  this  state.  The 
performance  w  payment  must  be  made  In 
this  state.  Both  the  Insured  and  the  bene- 
ficiary were  residents  of  thla  state,  and  de- 
ceased died  here.  These  drcumstances 
determine  the  locus  iat  the  contract  Moran 
T.  Moran,  144  Iowa.  409,  128  N.  W.  202,  80 
li.  B.  A.  (N.  fi.)  886.  The  statns  or  con- 
dition of  a  person,  the  relation  In  which  he 
stands  to  another  perscm,  and  by  which  he 
Is  qualified  or  made  capable  to  take  cwtatn 
ill^ts  in  tliat  otbw's  property,  is  fixed  by 
the  law  of  the  domicile^  and  this  status  and 
capacity  are  to  be  recognized  and  upheld  in 
erery  other  state,  so  for  aa  they  are  not  In- 
oonslstent  with  Its  own  laws  and  policy,  sub- 
Ject  to  this  limitation,  up<m  the  death  of  any 
man,  the  status  of  those  who  dalm  succee* 
siott  or  Inheritance  In  his  estate  is  to  be 
ascertained  by  the  law  under  whldi  that 
status  was  acquired.  The  personal  property 
la  to  be  distributed  according  to  the  law  of 
his  domicile  at  the  time  of  bis  death,  and 
his  real  estate  descends  according  to  the 
law  of  the  place  In  which  It  Is  situated ;  but 
in  either  case  it  is  according  to  those  pro- 
Tl^dons  of  that  law  which  regulate  the  aucces- 
slon  or  the  inheritance  of  persons  having 
sodi  a  status.  Shicb  t.  Howe,  187  Iowa,  249, 
250,  U4  N.  W.  916,  14  L.  B.  A.  (N.  S.)  880; 
Boss  T.  Boss,  129  Mass.  248,  37  Am.  Rep.  821 ; 
12  Corpus  Juris,  459.  The  money  is  here 
within  the  Jurladlctlon  of  the  Iowa  courts. 
The  ronedy  in  this  case  must  be  adminis- 
tered by  the  Iowa  courts,  and  hence  the  Imn 
law  will  prevaU.  The  court  will  not  carry 
Into  effect  any  fbrfeltnre  or  poialties  pre- 
scribed by  the  laws  of  Illinois.  The  laws  of 
Illinois  cannot  govern  a  status  created  under 
the  law  of  another  state,  except  in  Its  own 
Jurisdiction.  The  marriage  ceremony  was 
duly  performed  in  Iowa,  and  thereafter 
plainUfl  and  ho:  deceased  husband  lived  to- 
gether as  husband  and  wife.  The  marriage 
relation  existed  between  them. 

Some  other  points  are  argued,  but  those 
noticed  are^  Tre  think,  controlling.  We  reach 
the  conclusion  that  die  Judgment  ot  the 
trial  court  was  right. 

Another  case  between  the  same  plaintiff 
and  the  same  InterveuraSt  but  Involving  the 
proceeds  of  a  like  certificate  In  the  Royal 
Neighbors,  was  consolidated  and  tried  under 
the  same  stipulations  of  fact,  and  submitted 
together  in  this  court  The  dedslcm  of  the 


first  case  controls  the  last-named  case  as 

well,  and  both  are  affirmed. 

STEVENS.  O.  J.,  and  WEAVBB  and  DE 
GBAFF»  JJ.,  concnr. 


STATE  sx  re).  SCHOOL  TOWNSHIP  OF 
DOUGLAS  TOWNSHIP,  UNION  COUNTY 
et  al.  V.  KINKADE  «t  aL   (No.  34516.) 

(Snpreme  Court  of  Iowa.    Fek  7,  1S22.) 

1.  Estofpal  4s»l06— One  warranto  «»29--De- 
fsBS*  of  laohes,  acqulesoence,  or  ettoppsi 
available  to  defendants  In  qeo  warranto. 

The  defense  of  laches,  acquiescence,  or  es- 
toppel is  availahle  to  defendants  in  quo  war- 
ranto to  test  the  legality  of  the  organization  ot 
a  school  district 

2.  One  warranto  «ss>29-PlalntHh  attaaklai  or- 
ganizatloa  of  sohoel  distrlot  held  goNb  of 
laohas. 

In  quo  warranto  to  test  the  legality  of  the 
organization  of  a  school  district  and  to  oust  It* 
ofBcers,  instituted  14  months  after  completion 
of  organization,  plaintiffs,  some  of  whom  par- 
ticipated in  the  establishment,  ketd  guilty  ot 
laches,  and  not  entitled  to  r^et. 

3.  Quo  warranto  «=»63— Relators  held  prap- 
erly  rsqulred  to  pay  costs. 

Where  order  allowing  relators  to  proseente 
qno  warranto  proceedings  against  a  school  dis- 
trict did  not  reqnire  that  they  pay  costs,  the 
payment  of  costs  was  govemsd  by  the  rule  in 
criminal  cases,  and  the  court  properly  taxed 
the  costs  against  relators,  where  there  was  no 
probable  cause  for  instituting  the  proceedings, 
under  Code,  H  4318,  6275. 

4.  Qao  warranto  «a963  —  Taxing  of  oosts 
against  relatem  a  Undlnf  of  mat  of  pralM» 

ble  oauae. 

Where  gno  warranto  was  insUtoted  to  test 
the  organization  of  a  school  district  under  au 
order  allowing  plaintiffs  to  prosecute  without 
requiring  them  to  pay  the  costs,  taxing  of  the 
costs  to  relators  was  In  effect  a  finding  by  the 
court  that  the  prosecution  woa  without  a  prob- 
able cause,  under  Code,      4318,  5275. 

Appeal  tmn  District  Court,  Union  Gotmty; 
P.  C.  Winter,  Judge. 

Action  In  quo  warranto  to  teat  the  legal- 
ity of  the  organization  of  defendant  schoid 
district,  and  to  oust  Its  ofilcers.  The  basis  of 
the  action  Is  the  alleged  Illegality  In  organis- 
ing the  district  The  plalntUts  demanded  a 
Jury.  The  trial  court  sustained  defendanrs 
position  that  plaintiffs  had  waived  a  Jury 
trial,  and  a  Jury  was  denied.  Trial  to  the 
court,  which  found  for  defendants,  and  dis- 
missed the  plaintiff's  petition,  and  taxed  the 
costs  to  the  relators.  Plaintiffs  appeal.  The 
def aidants  have  filed  a  cross-appeal  from  the 
action  of  the  court  in  overruling  defendants' 
motion  to  set  aside  the  order  of  the  trial 
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court  granting  lear«  to  bring  Oils  suit,  and  to 
dismiss  tbe  case;  also  from  the  overruling 
of  defendants*  motion  to  strike  an  amend- 
ment to  the  petition.  Tbe  ruling  on  tbls  mo- 
tion to  dlamlss  was  wltbh^  until  ttae  erl- 
dence  was  all  In.  All  the  evidence  on.  tbe 
trial  was  offered  In  snpport  of  such  motion, 
as  well  as  on  the  merits.  Tbe  motion  was  not 
passed  on  s^rately,  except  as  the  court 
may  have  passed  oa  It  InddraitaUy,  dismiss- 
ing the  petition.  Tbe  contention  of  defend- 
ants Is  that  these  are  bat  addltlcmal  reasons 
why  the  appeal  of  plaintiffs  should  be  at- 
firmed.  Afflmed. 

HJsbee  &  HcEnlrj,  of  Creston,  for  appel- 
lants. 

O.  M.  Slaymaker,  of  Oaoetda,  fOr  appellees. 

PRESTON,  J.  The  defendsnt  district  was 
oompletely  organised  March  11, 1020.  Four- 
tesn  mtmtha  thereafter  tbls  suit  was  iHoiight. 
When  tbe  case  was  orlsAoally  brought,  the 
plaintiff  school  township  and  Charles  Ours 
and  HeniT  West  wen  named  as  the  only  re- 
lattHfl.  Later  an  amendment  to  the  petition 
was  filed,  in  whidi  10  oth»  persons  were 
added  as  rtiators.  PlaintiffB  dalm  that  the 
district  was  Illegally  organized,  In  that  the 
boundaries  of  the  newly  formed  district  did 
not  confrom  to  the  lines  of  subdlstrlct  No.  4 
in  Douglas  township;  that  the  board  of  ed- 
ucation never  approved  tbe  action  of  the 
comity  superintendent  In  flxlng  the  bound- 
aries ;  that  by  so  Invading  the  territory  of 
sold  subdlstrlct  No.  4,  there  were  only 
sections  left  In  said  subdlstrlct,  contrary  to 
the  mandatory  provisions  of  the  statute.  De- 
fendants say,  Id  substance,  that  relator, 
West,  requested  that  district  No.  4  be  divid- 
ed In  tbe  way  it  was  divided,  and  that  he  was 
not  a  citizen  or  landowner  In  defmdant  dis- 
trict, and  has  no  Interest  in  tbe  questions  in- 
volved, and  Uiat  the  other  relator.  Ours, 
signed  the  petlti<Hi  for  consolidation  and 
voted  at  the  election  for  consolidatlfm  In  fa- 
vor thereof,  and  took  part  In  the  election  of 
school  directors,  and  was  a  candidate  for  di- 
rector, and  took  part  In  the  bond  election,  and 
voted  at  tbe  same;  that  it  Is  not  clear  from 
the  record  whether  there  was  less  than  four 
sections  left  In  said  subdlstrlct;  that  tbe 
board  of  education  did  approve  the  action  of 
the  county  superintendent  In  fixing  the  bound- 
aries; that  defendant  district  was  properly 
organized:  that  plaintiff  school  township 
was  not  authorized  by  law,  to  act  as  relator, 
aud  that  neither  It,  nor  West,  nor  Ours,  could, 
for  tbe  reasons  given,  act  as  relators  or 
maintain  this  action,  and  that  tbe  added  re- 
lators could  not  do  so,  because  tbe  amaid- 
moit  attenrpting  to  brlag  them  In  as  such 
was  filed  too  late,  and  was  filed  without  tbe 
consent  of  tbe  district  court  Such  amend- 
ment was  filed  June  21, 1921,  which  was  more 
than  30  days  after  April  80,  1021.  when  chap- 
ter £11,  Acts  88th  O.  A.,  took  effsct  This  Is 


the  fact  as  to  such  added  relators,  but  is  not 
so  as  to  the  original  relators,  if  such  original 
relators  were  autborized  to  act  as  such  and 
maintain  the  action.  The  act  Just  referred  to 
provides  in  substance  that  an  action  In  quo 
warranto,  questioning  the  legality  of  tbe  or- 
ganlsaticm  of  a  school  district,  may.  not  be 
brought  after  six  months,  and.  as  to  districts 
theretofore  organized.  wltUn  80  days  after 
the  taking  effect  of  tbe  act  We  do  not  under- 
stand an>^eeB  to  contend  ttiat  this  statute 
applies  to  the  relators  other  tlian  those 
brought  in  in  June,  but  that  for  other  reasons 
the  original  relators  may  not  as  said,  main- 
tain the  actlfm.  They  do  contend,  however, 
fortbeactof  theLegidature.that  its  passage 
Indicates  a  policy  that  such  actions  must  be 
brought  promptly,  which,  as  appellees  say, 
was  tbe  law  wltbout  the  statute.  We  think 
the  record  does  not  show,  as  contended  by 
appellees,  that  the  board  of  education  did  fix 
the  boimdarles.  As  we  understand  the  rec- 
ord, West  filed  objections  before  the  county 
superintendent  but  he  did  not  reside  upon, 
or  own,  land  wltbtn  the  proposed  boundaries, 
and  he  withdrew  his  objections.  Defendants 
further  allege  In  a  separate  dlvlsltm  of  th^ 
answer  that  tbe  district  was  completely  or- 
ganized Uarch  11.  1920;  that  the  board  of 
directors  took  charge  of  the  affairs  of  the 
cfmsoUdated  district  at  once,  after  electi<m; 
tbatlU  the  old  districts  recognised  the  legal- 
ity of  0ie  organization  by  turning  over  their 
funds ;  that  petition  was  circulated  and  Sec- 
tion held,  and  bonds  v(^ed ;  that  taxes  were 
certified  and  levied  by  Ihe  board  of  super- 
visors In  the  ^  of  1020,  and  paid  In  1921 ; 
that  a  central  school  was  maintained  at 
Cromwell,  In  said  district  at  the  direction 
of  said  directors  during  all  tbe  si^ool  year 
commencing  September.  1920;  that  archi- 
tects have  been  employed;  and  plans  and 
speclflcattons  bave  been  prepared  for  tbe 
erection  of  a  new  scdioolhouse.  and  that  lia- 
bility has  been  incurred  to  them ;  that  busses 
have  been  bought,  and  other  expenses  In- 
curred, all  with  the  understanding  and  on 
tbe  theory  tbat  tbe  district  was  legally  or- 
ganized, aud  all  with  tbe  knowledge,  consent, 
acquiescence,  and  approval  of  tbe  relators, 
and  of  all  tbe  citizens  and  taxpayers  of  Un- 
ion and  Adams  counties;  tbat  for  these  rea- 
sons the  organization  of  said  district  baa  been 
so  recognized,  acqulesed  In,  ratified,  and  ap- 
proved, that  objection  cannot  now  be  made 
thereto,  and  that  those  guestlontng  the  legal- 
ity are  barred  and  estopped  from  doing  so. 
Several  questions  are  argued  by  both  sides. 
We  are,  however,  so  clearly  satisfied  tbat 
plaintiffs  may  not  maintain  the  action  be- 
cause of  their  laches  and  acqulesceaoe  that 
we  deem- It  unnecessary  to  discuss  the  other 
questions  argued.  It  Is  enough  to  say  tbat 
we  are  satlsfled  with  the  findings  of  the  trial 
court,  including  the  finding  that  plaintiff 
waived  a  Jury.  We  may  say,  In  passing,  that 
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as  to  fhe  merits  it  seems  to  us  tlist  It  is 
doubtful,  to  say  Uie  least,  wbeUier  plalntUCe 
made  a  case  entttllng  tbem  to  the  relief 
praTed.  Without  going  Into  Oifl  details  of 
the  erridence  on  the  subject,  the  matters  set 
op  by  defendsnts  as  constltatlng  lachoi,  ao- 
quiesce{K»,  estoppel>  and  so  on  are,  as  found 
by  the  trial  court,  sustained.  It  may  be  that 
as  to  some  of  tbew  matters  Oiey  have  not 
been  estabUsbed  quite  as  Iwoadly  as  appel- 
lees contmd,  but  In  the  main  fliey  are  estab- 
ll^ed,  and  saffldoitly  so  to  sustain  appellees' 
contention. 

[1, 2]  1.  Appellants  argue  fliat  the  defense 
of  Laches,  acquiescence,  or  estopped  Is  not 
available  to  the  defwdants,  since  they  are 
equitable  defenses,  and  on  this  they  tite  10 
R.  C.  L.  305-S97.  It  may  be  that  the  doctrine 
is  InvtriEed  more  often  in  equitable  actions. 
But  we  said  in  State  t.  Alexander,  128  Iowa. 
S38, 641. 105  N.  W.  1021,  tbat  It  Is  estab- 
lished by  authority -that  lashes  will  defeat 
such  an  action,  citing  State  t.  Des  Hollies,  96 
Iowa.  621.  69  N.  W.  818,  81  L.  B.  A.  186. 
69  Am.  St  Rep.  381;  High  on  Extraordinary 
Remedies,  |  6S1.  See,  also,  to  the  same  ef- 
fect, 32  Cyc.  1431.  It  was  there  said  that 
the  court  will  not  lay  down  any  universal 
rule  In  euch  cases,  but  will  decide  whether 
the  delay  has  been  unreasonable  or  not,  from 
the  circumstances  of  each  case.  In  the  Alex- 
ander Case,  supra,  a  delay  of  14  montlAwas 
held,  under  the  circumstances  of  that  case, 
not  to  be  an  unreasonable  delay.  Tbe  cir- 
cumstances in  that  case  tending  to  show 
laches  were  not  as  strong  as  In  the  instant 
case.  The  recent  act  of  the  Legislature  be- 
fore referred  to  has  now  fixed  a  period  of  8 
months  In  which  the  action  must  be  brought. 
Doubtless  tbe  purpose  of  this  was  to  avoid 
the  well-recognized  fact  that  delay  In  such 
n*atters  necessarily  results  in  confusion.  In 
the  instant  case  some  of  the  relators  after 
having  signed  the  petition  for  the  establish- 
ment of  the  district  and  participated  in  the 
election,  later  turn  around  and  take  the  op- 
posite position,  and  seek  to  destroy  what 
they  had  helped  to  establish.  The  case 
has  the  appearance  of  having  been  brought 
by  relators  for  private  purposes,  and  not  for 
the  benefit  of  the  public  or  the  state.  In  ad- 
dition to  the  laches  and  acquiescence  of  re- 
lators the  state  Itself  acquiesced  In  the  es- 
tablishment of  the  district  for  14  months, 
and  In  the  legality  of  it,  before  any  objection 
was  made  by  relators.  Acts  have  been  done 
by  the  district,  and  money  has  been  expended 
In  reliance  thereon,  which  will  be  lost  to  the 
people,  if  there  should  now  be  a  dissolution. 
Under  the  circumstances  here  shown,  there 
are  intervening  rights  and  equities,  and  to 
now  dissolve  the  district  would  result  in  eon- 
fusion,  and  serious  consequences  would  fol- 
low. This  being  so,  the  relief  asked  should 
be  denied.  State  v.  Hall,  181  N.  W.  633,  636  l 
State  Rowe.  187  Iowa.  1116.  1129.  176  N. 
W.  32;  State  t.  Des  Moines,  90  Iowa,  521, 


65  N.  W.  818, 81 L.  R.  A.  186,  0»  Am.  St  Rep. 
881;  Clement  Everest,  28  Mich.  18.  23; 
Atty.  Gen.  t.  Methuen,  286  Mass.  504. 128  N. 
E.  662.  Perhaps  we  sfaonld  not  spend  any 
more  time  on  this  feature  of  tbe  case,  and  as 
to  whether  the  estoppel  applies  to  both  sets 
of  relators.  It  may  not  boweror,  be  out  of 
idace  to  refer  to  Hie  polnto  made  In  Oils  re- 
spect Aroellees  oontoid  that  the  original' 
relators  have  no  standing,  because  the  plain- 
tiff school  township  Is  not  a  pmon  or  dti- 
zeu,  authorised  to  bring  such  an  action  nnder- 
Code.  1  4816.  They  dte  WaddeU  t.  Board. 
175  N.  W.  OS.  Tb^  also  say  that  West  may 
not  complain  because  it  was  at  his  express 
request  that  the  subdivlsiai  of  the  snbdlstrict 
was  made.  As  to  o&ers  claiming  to  be  relat- 
ors, and  who  came  In  June  21.  1921,  It  to 
claimed  by  appellees  that  they  did  not  comply 
with  Code,  f  4316,  by  getting  the  omsent  of 
the  court  or  a  Judge  to  commoien  Uie  actiOB,. 
and,  further,,  that  tte  80  days  had  then 
elapsed  after  the  pass^  of  chapter  211«  be* 
fore  referred  to.  It  seems  to  ns  mmeoessaiT 
to  discuss  these  last-^nentlODed  features  <tf  ti» 
case,  because  we  think  all  the  so«alled  rda- 
tors  were  guilty  ot  ladies,  and  Oney  no* 
quiesced  for  more  than  a  year.  Tbe  board  at 
directors  began  actii^  as  audi  sow  after  the^ 
election;  they  had  frequent  meetings;  the 
matter  was  generally  talked  In  the  netghbor* 
hood;  there  was  another  election  on  tbe 
question  as  to  issuance  of  bonds;  taxes  were- 
levied  and  paid;  as  we  nnderstend  it  the 
old  schoolhouses  were  abandoned,  and  the 
school  was  held  In  Cromwell,  and  so  on.  All 
the  circumstances  shown  were  such  that  re^ 
lators  and  all  tbe  residents  in  the  district 
must  have  known  of  the  situation. 

[3, 4]  2.  Appellant  complains  that  the  court 
taxed  the  cost  to  relators.  Code.  {  4318,  pro- 
vides that  an  action  of  this  character  may 
be  brought  upon  the  relation  at  a  private  In- 
divldunl,  and  that  the  order  allowing  him  to- 
do  so  may  require  that  he  shall  be  responsi- 
ble for  costs  in  case  they  are  not  adjudged 
against  the  defendant,  and  that  In  otber 
cases  the  payment  of  costs  shall  be  regulated 
by  the  same  rule  as  in  criminal  cases.  la 
the  Instant  case  the  order  allowing  i^aintlffs 
to  prosecute  did  not  require  that  they  lAouId* 
pay  the  costs.  In  that  case  the  payment  of 
costs,  under  the  last  clause  of  tbe  statute.  Is 
governed  by  the  rule  in  criminal  cases.  Ap- 
pellants say  that  the  costs  should  have  been 
taxed  to  the  state.  We  have  seen  there  are  - 
some  indications  that  the  action  was  brought 
by  relators  to  carry  out  their  private  ends, 
Tbe  rule  In  criminal  cases  Is  that  if  the  ih-os- 
ecution  falls,  the  court  trying  the  case  may 
tex  the  costs  to  the  prosecuting  witness,  if 
satisfied  from  all  of  tbe  droumstances  tbat 
the  prosecution  was  malidous  or  without 
probable  cause.  Code,  |  6276.  Tbe  taxing 
of  tbe  costs  to  relators,  Is,  In  etftet  a  finding 
by  the  court  that  tbe  prosecution  was  wltli- 
oat  inobable  canss^  Axvdlees  say  that  sodL. 
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'finding  hy  the  trial  court  lias  the  force  of  a 
jury  Terdlct.  However  this  may  be,  we  are 
not  disposed  to  compel  the  atate  to  pay  these 

-coetfi. 

3.  It  seema  unnecessary  to  consider  or  de- 
termine the  appeal  by  appellees.  The  main 
point  is  that  the  court  did  not  rule  on  their 
motl«D  to  dismiss.  The  case  was  dismissed 
^  ttie  merits.  Hie  Judgment  is  afflimed. 

STEVENS,  G.  J.,  and  WEATBR  and  D& 
'GRAFF,  3 J,,  concur. 


BALDWIN  V.  PARSONS.  (No.  34112.) 
(Supreme  Court  of  Iowa.  Feb.  17,  1022.) 

1.  Master  and  servant  «s»330(l)— Minor  aoa 
drIvlBfl  father's  car  prima  faele  eagaged  In 
father's  basinass. 

In  action  for  injuiiea  eauied  by  an  automo- 
1)ile  admiBBion  in  pleadings  by  owner  that  auto- 
jBobile  was  being  driven  by  Us  minor  son  made 
out  a  prima  fade  case  that  the  vehicle  was  in 
defen^nt'e  possessioD,  and  that  his  son  was 
operating  it  for  liim  at  the  time,  and  required 
that  the  case  be  sabmitted  to  the  Jury,  in  the 
absence  of  a  showing  by  the  defendant  that  bis 
son  was  operatinc  it  without  his  authority. 

2.  Parent  and  child  «=>I3(2)— Parent  rsspon- 
slble  for  negligence  of  child  In  doing  things 
permitted  by  parent. 

A  father  not  befog  liable  by  reason  of  the 
relation  for  the  negligence  of  Ui  minor  child, 
but  liable  only  for  bis  acta  in  doing  that  which 
the  father  authorizes  or  permits,  the  burden  is 
OB  a  plaintiff  snins  to  enforce  such  liability  to 
•how  that  such  authority  or  permission,  ex- 
press or  implied,  was  given  to  the  child. 

Appeal  from  District  Court.  Marshall 
-County;  B.  F.  Gnmmlnga,  Judga 

Action  for  personal  injuries  occasioned  by 
plalntur  being  struck  by  aa  automobile  dri\-- 
m  by  the  defendant's  son.  The  court  direct- 
-ed  a  verdict  for  tbe  defendant,  and  plalntlfT 
appecils.  Beversed. 

C.  H.  E.  Boardman,  of  Marshalltown,  for 
appellant. 

F.  E.  X<n>Uiup,  of  Marshalltown,  tor  ap- 
pdlee. 

FAVILI.E;  3.  [1]  The  appellant's  peUUon 
alleges  that  on  or  about  the  Ist  day  <rf  No- 
vember, 1919,  the  ai^ellee  was  the  owner  of 
an  automobile  which  was  being  operated  for 
htm  and  in  his  behalf  by  bis  son,  Vem  Par- 
sons, who  was  at  that  time  in  the  employ 
of  the  an>tnee,  and  operating  said  car  by 
the  authority  of  the  appellee.  The  petition 
alleges  negligence  In  the  operation  of  salii 
car,  resnlting  In  damages  for  wtaldk  recovery 
Is  soni^t.  The  appellee  filed  an  answer,  in 
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^^ch  he  "admits  that  he  owns  a  certain  au- 
tomobile which  was  being  driven  and  operat- 
ed by  his  son,"  and  pleads  a  general  denial 
and  contributory  n^igeace.  The  aiH>eUant 
proved  the  facts  and  drcumstances  sur- 
rounding tbe  Injuries  and  the  damages  re- 
sulting ther^om,  and  rested  his  case.  The 
appellee  filed  a  motion  for  a  directed  verdict 
on  the  ground  that  there  was  no  evidence  to 
show  that  the  minor  son  of  the  appellee,  who 
was  driving  the  car  at  the  time  in  question, 
was  engaged  tor  any  business  o^  purpose  ot 
the  appellee,  or  was  operating  the  same  by 
the  authority  of  the  aiq;)ellefc  The  motion 
for  a  directed  verdict  was  sastalded.  It 
should  have  been  overruled. 

The  case  comes  squarely  under  our  holdine 
In  Landry  v.  Oversen,  187  Iowa,  284,  174  N. 
W,  2B5,  where  we  had  under  consideration  a 
similar  sitaatlon.   In  said  cause  we  said: 

"As  minor  daughter  of  the  owner  and  mem- 
ber of  his  family,  she  was  something  more  than 
a  mere  chauGTrur.  She  was  one  of  those  for 
whose  pleasiiVe  and  convenience  the  car  was 
kept.  When  so  operated,  the  machine  was 
being  nsed  in  one  of  the  enterprises  or  in  the 
bnsioess  of  the  owner.  Collinson  t.  Cutter, 
186  Iowa,  278;  Daily  v.  Maxwell,  152  Mo,  App. 
415,  133  S.  W.  351;  Stowe  v.  Morris,  147  Ky. 
386,  39  L.  B.  A.  (N.  S.)  224.  Tbe  rule  is  weU 
established  that  proof  that  defendant  owned 
the  antomobile  at  the  time  his  daughter  was 
operating  the  ssme  made  out  a  prima  fade  case 
that  the  vehlde  was  then  in  his  possession, 
and  that  she  was  operating  it  for  him.  Birch 
V.  Abercromble,  74  Wash.  48^  50  L.  B.  A. 
(N.  S.)  5»;  Edgewortb  v.  Wood.  53  N.  J.  L. 
468,  83  AtL  MO;  Schulte  v.  HolUday,  54  Mich. 
73;  Norris  v.  Kohler.  41  N.  Y.  42;  Seaman  T. 
Koehler,  122  N.  T.  646.  25  N.  E.  853.  This, 
however,  -  la  a  mere  inference  that  an  owner 
probably  Is  in  control  of  his  own  property,  and 
is  to  be  given  no  greater  weight  than  is  re- 
quired to  compel  the  owner  to  identify  these 
operating  the  vehicle,  and  explain  by  what  au- 
thority, if  not  his  own,  it  is  being  run.  Al- 
thoa^  an  automobile  ia  not  per  se  a  dangerous 
agency  (House  v.  Cramer,  134  Iowa,  374;  Mc- 
Neal  V.  McKain,  83  Okl.  449,  41  L.  B.  A.  [N. 
S.]  776),  it  usually  moves  at  a  high  speed; 
and  a  persem  injuried,  or  othera,  after  It  haa 
passed,  at  least  experience  difficalty  In  recog- 
nizing its  driver  or  other  occupants.  The  owner 
may  be  ascertained,  however,  by  noting  the 
number  on  the  car,  and  by  an  examination  of 
the  official  registration  thereof.  The  owner  may 
well  be  assamed  to  know  how  and  by  whom 
his  property  is  being  used,  and,  if  he  deny  that . 
tbe  automobOe  was  beii^  operated  for  Mm,  it 
ia  not  too  much  to  exact  from  him  a  showing 
Ot  the  facts  claimed  to  sustain  such  denial;  and 
such  is  the  rule.  This  does  not  change  the 
'  burden  of  proof.  That  continues  on  Qie  com- 
I  plaining  party  throughout  the  trial.  See  Gra- 
ham T.  Goortright,  180  Iowa,  S94.  The  proof 
of  ownership  of  tbe  antomobile  at  the  time  of 
the  coUisioQ  merely  makes  out,  prima  fade, 
that  tbe  automobile  was  being  operated  for  the 
owner,  and,  to  avoid  a  finding  to  this  effect, 
there  mnst  b«  some  showing  to  the  contrary.** 
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In  the  Instant  case  It  to  admitted  the 
pleadings  that  the  aiv^Iee  owned  the  auto* 
mobile  In  question  and  that  at  the  time  o' 
the  accident  It  was  being  drlvoi  and  operat- 
ed by  his  minor  chhl  Under  the  rule  an- 
nounced by  us  In  the  Landry  Case,  thto  made 
out  a  prima  fade  case  that  tbff  vAicle  was 
in  appellee's  possession,  and  that  his  son  was 
opnatlng  It  for  him  at  the  time.  If  it  was 
his  contenttrai  that  it  was  being  iq^erated 
wlthont  Us  authority,  there  sbonld  have 
been  some  dbowing  to  that  effect 

[>]  The  Landry  Case  to  conclnalve  on  the 
qneation  Involved.  We  do  not,  however,  wish 
to  be  regarded  as  announdi^  the  doctrine 
that  the  owner  of  an  automoMie  to,  as  a  mat- 
ter of  law,  llabto  for  all  negUgenoe  in  Its 
operation  by  hte  minor  son  or  dantfiter,  or 
other  member  of  hto  family.  The  moat  wbicb 
can  be  said  for  the  cited  ivecedent  and  oth- 
■sr  cases  of  its  class  to  that  they  are  anthori 
ty  for  holding  that  proof  ta  the  defendant's 
ownership  of  the  car,  its  use  for  fiunily  con- 
venlence  and  pleasure,  and  Itsnnpaation  by 
his  minor  daughter,  is  soffident  to  make  p 
prima  fade  showing  of  hto  authority  or  con- 
Bsnt  to  sndi  use  by  hffi.  There  is  nether 
statute  nor  rule  ct  common  tow  whidi  makes 
the  pamt,  as  sndi,  liable  tor  ttM  torts  ot 
hto  minor  child.  We  go  as  tar  as  reason  and 
an  ^lightened  sense  of  justice  require  when 
we  hold  the  parait  Uable  for  the  negligence 
<tf  hto  diild  in  doing  that  which  he  authoriz- 
es or  permits  to  be  done,  and  the  burden  la 
upon  a  plalntlfr  suing  to  ^force  such  11a- 
bill^  to  show  that  such  authority  or  per- 
mission, express  or  implied,  was  glToi  to  th 
dUld  to  whose  want  of  due  care  the  injury 
onnplained  of  to  chargeable.  The  boy  or 
girl  who  takes  possession  of  the  father's  car 
without  his  consent  or  approval  to  neither 
hto  agent  nor  employ^,  and  the  mere  fact  of 
their  family  relationship  Implies  no  authori- 
ty for  such  act  In  view  of  the  prima  facte 
showing  In  this  case,  the  issues  should  have 
been  submittal  to  the  Jury.  The  judgment 
of  the  trial  court  to  reversed. 

STCTENS,  O.  J.,  and  EVANS,  WBATIDB. 
and  ARTHUB,  J  J.,  concur. 


OlSHER  V.  KINCAID  ot  aL  (No.  34329.) 

(Supreme  Court  of  Iowa.  Feb.  17.  1922.) 

I.  Maaidilal  oorperattons  «=»706(5>— Evidence 
Mi  iBSBffioleat  for  applleatloa  of  last  dear 
ehaaee  dostrlaa. 

In  action  for  injories  to  occupant  of  bob- 
•led  sostatated  In  collision  with  defendant's  au- 
tomobile at  street  Intersection,  evidence  Aeld 
loBufficient  for  application  of  the  last  dear 

cbauce  doctriDO. 


2.  Moaidiial  oorponrtloas  ^7M(8)— Del«ad- 
ast  owaer  of  autonoMIs  osali  aot  oenplala 
of  litstraottos  as  to  rfegrae  of  eare  reqslred 
of  Isfaat  driver  wksi  dafoidait  was  oeos- 
paat 

In  action  for  Injuiies  to  occupant  of  bob- 
sled sustained  In  coUiaion  with  defendant's  aii< 
tomobile  driven  by  defendant's  minor  son  while 
defendant  was  an  occupant  of  the  car,  defend- 
ant could  not  complain  otlnstnietiimtliatitwas 
the  duty  of  the  driver  of  the  antomoMle  to  use 
reasonable  care  without  spedfytog  the  d^ee 
of  care  required  of  tbe  driver  in  view  of  his 
age,  aince  the  defendant  herself  had  the  right 
to  direct  and  control  tiu  movemMt  of  the  car. 

Appeal  from  DUtrlct  Oonrt,  <3UntoB  Coun- 
ty;  A.  J,  Houses  Judge. 

Action  for  damages  caused  by  the  coniBlon 
of  an  ftnt(mu>Ule  with  a  bobstod  upon  nHldi 
plaintiff  and  others  were  coasting  on  Sixth 
street  in  the  dty  ot  GlIntOB.  Verdict  and 
Judgment  for  plaintiff  against  the  defendant 
Orace  O.  Kincaid,  and  she  appeato.  Re- 
versed. 

Wolfe,  Wolfe  ft  CtoiiBsm,  oC  OUnton*  tor 

appellant 

John  E.  Purcell  and  W.  EL  Gamdl,  bodi 
of  Clinton,  for  appellee. 

SmVEINS,  Gl  J.  Barly  on  Uie  aftmuKUi 
of  Febmary  1, 1920,  an  Sssex  car  In  which 
the  deftedant  Orace  O.  Elncald  and  her  mi- 
nor son  William  Klncald  were  riding  collided 
wlfii  a  bohded,  oa  which  James  Dtolwr  and 
several  companies  were  coasting,  at  the  In- 
tersection of  81x0)  atreet  and  SevenOi  ave- 
nue in  the  dty  of  CUnton.  James  Dtsber  le- 
cdved  serious  injuries,  and  a  little  girl  who 
was  on  the  sled  was  killed.  The  court  at  the 
ooncludon  of  plaintiff^  testimony,  sustained 
a  motion  to  direct  a  verdict  in  favor  of  tbe 
defendant  George  B.  Elncald,  who  to  the  hus- 
band of  his  codefendant  and  overruled  the 
motion  as  to  Mrs.  Elncald,  but  in  his  charge 
to  the  Jury  withdrew  the  general  issue  of 
negligence  charged  against  htar  in  the  oper- 
ation of  the  automobile  and  submitted  the 
case  to  the  jury  upon  the  theory  of  ne^l- 
gence  under  the  doctrine  of  the  last  clear 
chance  only.  The  Issue,  as  submitted  by  Qie 
court,  waa  narrowed,  and  the  court  sought  to 
carefully  guard  every  right  of  the  defend- 
ant. Assuming,  of  course,  that  there  was 
sufficient  evidence  to  Justify  the  submission 
of  this  question  to  the  Jury,  appeUant  stout- 
ly maintains  that  the  evld^ce  was  wholly 
insuffldent  for  that  purpose.  Tbe  court  In- 
structed the  jury  that  the  burden  rested  up- 
on tbe  plaintiff  to  show  tbat  defendant  after 
actual  knowledge  that  plaintiff  was  In  a  p(h 
siUon  of  peril,  failed  to  exercise  reasonable 
care  to  prevrat  the  collision  and  consequoit 
injury  to  hiuL  Seiwnth  avenue  extends  oast 
and  -west  Ommgh  the  dty  <tf  Clinton  and 
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SlxOi  street  nortb  and  aontb.  Tbvn  appean 
to  luiTe  1>eeii  eonelderabfe  coaatlng  on  tSlxOi 
street,  whicb  was  fbrbldden  an  ordinance 
ot  the  dty,  on  what  la  known  as  tbe  Sixth 
street  hill.  Tbe  sleds  were  started  to  the 
north  a  short  distance  sontli  tit  Serenth  av- 
enue,  bnt  appar«itly  attained  considerable 
speed  by  the  time  they  reached  the  Intersec- 
tion thereof  with  Serenth  avenue. 

The  sled  on  which  plaintiff  waa  riding  at 
the  time  of  the  Injury  was  one  he  had  made 
himself.  He  occupied  a  position  near  the 
front  of  the  aled  so  he  could  guide  Its  course. 
With  him  were  five  other  children.  The  car 
In  which  defendant  was  riding  was  proceed- 
ing westward  on  Seventh  avenue.  Charles 
Frank  and  wife,  when  near  the  southeast 
corner  of  Sevwith  avenue,  observed  the  coast- 
ers preparing  to  start  down  the  bill,  and  al- 
most Immediately  thereafter  observed  the  au- 
tomobile approaching  the  Intersection  from 
the  east  Both  Frank  and  his  wife  testified 
that  he  ran  east  a  short  distance  and  to  tbe 
center  of  Seventh  avenue  and  wa,ved  repeat- 
edly to  the  driver  of  the  automobile  to  stop. 
TlM  drtver  of  the  antomobUe  apparently  did 
not  heed  ttie  signals,  bat  con  tinned  his  course 
toward  tbe  intersection.  Had  he  looked 
south  in  tbe  direction  from  Which  tbe  sled 
waa  approadiing,  be  conld  have  aesn  ft  fbr 
abont  n  feet  south  <^  tbe  Intersection.  The 
automobile  struck  the  sled  about  tbe  center 
and  then  veered  to  the  southweet,  striking  a 
tree  on  the  parking  about  5  Inches  in  diame- 
ter and  breaking  it  off  t)efore  It  was  stopped. 
The  children  became  entangled  in  some  way 
under  the  car,  with  the  results  already  sta^ 
ed.  Other  witnesses  testified  that  tbe  driver, 
before  reaching  the  east  side  of  the  Intersec- 
tloii,  greatly  accelerated  the  weed  of  the 
car.  The  defendant  and  the  driver  of  the  car 
denied  that  tboy  aaw  the  signals  Of  tba  wit* 
nees  Frank  or  that  they  Increased  the  speed 
of  tbe  antomobQe,  whleh  tb^  teetlfled  wta 
abont  12  miles  per  honr. 

The  record  contains  no  direct  evidence  that 
either  tbe  defendant  or  tbe  driver  of  the 
car  actually  saw  tbe  sled  approaching,  or 
knew  of  the  perilous  position  of  the  plaintiff 
before  the  colliaion.  Both  testified  that  they 
obtained  only  a  fleeting  glimpse  of  the  sled. 
The  witness  Frank  testified  that,  from  the 
point  where  he  stood  In  the  center  of  Seventh 
avenue,  about  25  yards  east  of  the  intersec- 
tion, the  .view  on  Sixth  street  to  the  south 
was  unobstructed  for  about  25  yards.  The 
comer  lot  on  the  east  side  of  Sixth  street  was 
vacant.  Both  occupants  of  the  car  denied 
that  they  saw  the  witness  Frank  In  the 
street  or  that  they  saw  him  signaling  them. 
The  speed  of  the  sled  was  rapid,  and  the 
time  that  elapsed  after  defendant  and  the 
driver  of  the  car  could  have  seen  the  sled 
approaching  tbe  Intersbctiou  on  Sixth  street 


and  the  colUalon  coold  not  bav*  aneeded  a 
few  seconds. 

The  qteed  of  flw  automobile,  according  to 
the  testimony  of  the  defiendant  and  her  son, 
was  about  12  mllea  per  hoar,  and,  acceding 
to  tha  testimony  ot  other  witnesses,  from  25 
to  85  miles  per  hour.  Tbe  collision  oecarred 
near  the  center  of  tbe  Intersection,  ^e 
width  of  Sixth  street  Is  not  shown,  but  one  of 
the  witnesses  testified  that  the  distance  be- 
tween tbe  sidewalks  was  00  or  80  fdet  The 
street  was  somewhat  icy,  and  the  testimony 
varies  greatly  as  to  tbe  distance  within 
which  the  automobile,  which  was  an  Essex, 
could  have  been  stopped,  if  traveling  at  the 
various  speeds  estimated  by  the  witnesses. 
The  testimony  of  these  witnesses  varies  from 
15  to  50  feet  As  already  indicated,  no  effort 
was  made  by  the  driver  of  the  car  to  stop  it 
until  after  the  collision,  when  it  was  turned 
toward  the  curbing  and  brought  to  a  stand- 
still after  breaking  a  tree  5  inches  In  diame- 
ter. 

[1]  A  careful  consideration  of  the  record 
satisfies  UB  that  the  case  should  not  have  been 
snbmltted  to  tbe  jury  upon  the  themy  indi- 
cated. Too  much  was  necessarily  left  to  the 
speculation  of  the  jury.  Both  occnpanta  of 
the  car  denied  that  they  aaw  tbe  aled  nutU 
approximately  the  Instant  tbe  ooHiaion  oc- 
curred. Of  coarse,  tbe  credibility  of  this 
testimony  was  fOr  tbe  Jnry,  bnt  flke  fiicts 
and  drcnmstances  disclosed  confline  the  en- 
tire occurrence  within  too  narrow  limits 
without  more  definite  testimony  than  ap- 
pears in  tbe  record  that  the  occupants  of  the 
car  actually  aaw  the  perilous  condition  of 
the  plaintiff  in  time,  by  the  use  of  reasonable 
care,  to  have  avoided  the  collision,  to  Justify 
the  application  of  the  last  clear  chance  to 
the  case.  Defendant's  motion  to  withdraw 
this  Issue  from  the  Jury  should  have  been 
sustained. 

[2]  U.  The  court  Instructed  the  Jury  that 
it  was  tin  duty  of  William  KInoaid,  the  driv^ 
er     the  antomoUle^  to  vae  raaaonable  care 

In  the  Iteration  of  the  antomoUle  to  a.roiA 
injuring  i^alntlff  after  lils  iweaeuce  was  ae- 
tualiy  known  to  him.  Oonnsd  for  appeUaat 
complain  of  thia  Inatmctim  and  c<mtend  that 
the  degree  of  care  reanired  of  the  driver  waa 
only  sneh  as  a  boy  of  Uke  age,  experience, 
and  understanding  wonid  exercise  under  like 
circumstances.  The  defendant,  who  bad  the 
right  to  direct  and  control  the  movem^ta 
of  the  car,  Is  in  no  position  to  complain  of 
the  instruction  given.  The  rule  for  which 
appellant  contends  is  not  applicable  to  this 
case,  and  It  would  have  been  error  for  the 
court  to  have  submitted  the  case  to  the 
Jury  upon  appellant's  theory.  The  Instruc- 
tion given  Is  obviously  correct.  The  excep- 
tion urged  to  the  ninth  paragraph  of  the 
court's  charge  la  baaed  upon  the  same 
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tfaousbt  ot  counsel,  and  need  not  be  given 
■eparate  consideration. 

It  follows  that  the  jndcment  of  the  court 
btiow  l«  iweraed. 

ETANS,  FATILLB,  and  ABTHUB,  JJ., 
concnz* 


HENDERSON  v.  BALU    (No.  84322.) 

(Supreme  Court  of  Iowa.   Feb.  7,  1922.) 

1.  Evidence  €=376,  77(4)— Jury  oas  draw  un- 
favorable Inferences  from  failure  of  defend- 
ant and  hl»  brother  to  testify  is  action  for 
fraud. 

In  an  action  by  a  purcbaser  of  cattle 
ssainBt  tbe  seller  for  damages  based  on  a  sub- 
stitution of  cattle  by  the  seller  after  the  pnr- 
dbase  had  been  made,  the  fact  that  defendant 
snd  his  brother,  who  with  plaintiff  were  the 
only  persons  who  could  speak  from  personal 
knowledge  of  the  terms,  representations,  and  of 
the  identity  of  the  cattle  sold  and  shipped,  did 
not  testify,  held  a  circumstance  from  wbidi 
tbe  jury  could  rightfully  draw  inferences  un- 
favorable to  defendant. 

2.  Praod  4»54~Evldenoe  of  sinllar  transao- 
tlons  admissible. 

In  an  action  by  a  purchaser  of  cattle 
against  tbe  seller  on  Che  ground  that  the  seller 
bad  substituted  cattle  of  an  inferior  quality  tor 
those  actually  bought,  evidence  as  to  similar 
transactions  between  defendant  and  third  par- 
ties based  on  similar  fraudulent  snbstitntions 
Aeld  admissible  on  the  question  of  intent 

3.  Trial  ^36— Admissions  by  defendant  held 
-  Insufflcient  to  preclude  plaintiff  from  proving 

wrongful  intent. 
In  an  action  by  a  purchaser  of  cattie 
against  the  seller  based  on  substitution  of  an 
inferior  quality  of  cattle  to  those  purchased,  sn 
admission  in  defendant's  pleading  that  any 
representatione  made  by  him  were  made  inten- 
tionally and  knowingly  held  insufficient  to  pre- 
clude plaintiff  from  proving  wrongful  intent 
of  defendant  in  tbe  nsnal  manner  by  other  com- 
petent testimony. 

Appeal  tcom  District  Coort.  Jeffenon 
Connty;  Sraieca  Cornell,  Judge. 

Action  at  law  to  Tocorer  damages  on  ac- 
oonnt  of  alleged  fraud  in  tbe  sale  of  cattle. 
There  was  a  directed  verdict  for  the  defend- 
ant, and  plaintiff  appeals.  Reversed. 

E.  r.  Simmons  aud  Thoma  &  Thoma,  all  of 
Fairfield,  for  appellant 

R.  C.  Leggett  and  Starr  &  Jordan,  all  of 
Fairfield,  Jacques,  Tisdale  &  Jacques,  of  Ot- 
tumwa,  and  Walker  &  McBeth,  of  Keosauqua, 
for  appellee. 

WEAVER,  J.  The  pleadings  in  this  cose 
are  multifarious  and  confusing.  The  orig- 
'nal  petition  la  not  set  out  In  the  abstract) 


but  appears  to  have  sou^t  a  recovery  of 

damages  for  fraud  and  deceit  practiced  up- 
on him  by  the  defendant  in  tbe  sale  of  cattle. 
This  was  followed  by  an  amended  and  suh- 
stitnted  petition  In  two  counts.  In  the  first 
count  recovesy  of  damages  was  sought  for 
defendant's  breach  of  an  alleged  warranty 
or  guaranty  of  the  weights,  quality^  and  kind 
of  cattie  sold  the  plaintUt  In  the  second 
count  plaintiff  charged  that  defendant  with 
others,  was  engaged  In  a  general  plan  or 
scheme  by  which  to  sell  and  dispose  of  cattie 
of  very  Inferior  grade  and  quality  by  adver- 
tising and  representing  them  to  be  of  choice- 
quality  and  of  much  greater  weight  and  val- 
ue than  they  in  trutb  had ;  that  In  pursuance 
of  such  general  fraudulent  purpose  defendant 
led  the  plaintiff  to  come  to  Iowa  from  bis 
home  in  Alabama,  and  by  cunning  and  fraud- 
ulent practices  Induced  him  to  purchase  about 
243  bead  of  cattle  on  the  representation  and 
guaranty  that  93  of  the  animals  would  weigh 
an  average  of  800  pounds  each,  and  the  re- 
mainder  of  them  an  average  of  600  pounds 
each,  all  of  which  warranties,  representa- 
tions, and  guaranties  the  plaintiff  believed 
and  relied  upon  in  making  said  purchase,  and 
he  paid  therefor  tbe  sum  of  $14,460;  but  that 
in  truth  and  in  fact  said  cattie  were  not  as 
r^resented,  were  of  much  lighter  weight, 
poorer  quality,  and  inferior  value,  whereby 
plaintiff  sustained  great  loss  and  damages. 
Many  of  tbe  allegations  In  the  first  count 
were  stricken  out  on  motion  of  the  defend- 
ant, but  in  view  of  subsequent  proceedings 
we  think  the  ruling  in  that  respect  is  not 
now  open  to  review. 

By  a  further  amendment  the  claim  set  up 
In  count  2  of  the  substituted  petition  is  re- 
stated In  greater  detail,  but  without  materi- 
al change  In  substance.  The  defendant,  hav- 
ing answered  taking  Issue  on  the  plaintiff's 
allegations  of  misrepresentation,  fraud,  and 
breach  of  warranty  on  his  part  alleges  that 
the  cattie  sold  to  defendant  were  actually 
delivered  to  him  on  the  cars  at  the  local 
railway  station,  and  tbereftfter  defendant 
neither  bad  nor  assumed  any  other  or  further 
responsibility  for  tbe  property  so  purchased 
by  plaintiff.  Upon  tbe  issues  so  Joined  trial 
to  a  Jury  was  begun.  Fending  tbe  introduc- 
tion of  evidence,  defendant  filed  an  amend- 
ment to  bis  answer  as  follows: 

"Now  comes  the  defendant  and  for  an  amend- 
ment to  bis  answer  says:  That  whatever  state- 
ments or  representations  are  or  will  be  shown 
by  the  evidence  to  have  been  made  by  tbe  de- 
fendant, if  any,  and  which  are  contained  in  the 
pleadings  in  this  ease,  were  designedly  made, 
and  that  they  and  each  of  them  were  not  acci- 
dental or  unintentionally  made,  or  through  any 
inadvertence,  and  that  wliatever  the  defendant 
did  or  said  in  respect  thereto.  If  anything,  ho 
did  and  said  knowingly." 

Still  pending  the  Introduction  of  testimony, 
tbe  plaintiff  amended  tala  petition  'in  order  t» 
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tcm^gna  to  the  «Tld«ace."  This  amendmeDt 
Is  known  In  tbe  record  as  count  3.  It  rea»- 
Berts  the  Uamet  charge  of  a  general  fraud- 
ulent adtieme  to  defraud  purchasers  of  cattle 
by  makli^  use  ot  false  and  misleading  ad- 
▼flrttelng  and  private  correBpondence  to  lore 
strangers  living  at  a  distance  into  the  pur- 
chase of  cattle  described  aa  being  ot  choice 
qnall^  and  of  a  weight,  Idnd,  and  character 
to  make  them  desirable  to  live  stock  dealers 
and  feeders,  and  then  by  cunning  and  fraud- 
xHeat  ivactioeB  deliver  or  ship  to  the  pur- 
diaM»  othw  cattle  of  inferior  quality  (tf 
Ughttf  weight  and  leM  valne  than  had  been 
offered  or  represented  or  warranted  by  him. 
It  was  further  allied  in  this  count  that  in 
furtherance  of  such  fraudulent  scheme  de- 
fendant published  an  advertisement  in  the 
National  Live  Stock  Ueporter  at  East  St 
Louis  In  Illinois  giving  notice  to  purchasers 
as  toUows: 

"259  Hereford,  Angqs  and  Sherthom  steers 
for  sale.  Weight  000  to  1060  Iba.  ehofoe  qual- 
ity. If  interested,  write  yonr  wants.  "BknT 
I.  Ball,  Fairfield.  Iowa." 

Plalntur  further  states,  that,  his  attention 
being  attracted  to  this  notice,  he  wired  de- 
fendant from  Troy,  Ala.,  on  January  22, 1919, 
asking  him: 

"At  what  price  can  you  deHvw  4  cars  of  8 
hundred  poand  average  feeder  cattle  delivered 

Troy,  Ala.,  Wire  freight  rate." 

To  thia  inquiry  defendant  responded  un- 
der same  date  as  follows: 

"Fairfield,  Iowa,  Jan.  22,  1019.  J.  A.  Hen- 
derson, Troy,  Ala,  Choice  quality  Hereford 
wide  backs  dark  red  full  white  faces  three 
qaarters  full  bloods  worth  around  eight  fifty 
here  or  nine  cents  delivered  freight  about  fifty 
cents  on  ntnA  cattle,  wire  my  expense  if  yon 
can  come  cattle  must  be  sold  on  account  €t 
feed.  H.  I.  BaH" 

Tbereiqion  It  la  allied  plaintiff  went  to 
Valrfl^ld  and  met  the  defendant,  who  took 
him  to  hia  home  and  entertained  him  there 
while  he  remained  in  town.  Defendant  drove 
with  plaintiff  to  several  idaces  in  the  neigh- 
bming  country  '  and  showed  him  sevenil 
hnndiee  of  cattle.  The  first  animals  shown 
were  bUu^,  and  plaintiff  declined  to  consider 
thun,  saying  he  wanted  Hereforda  or  "white 
faces."  Tb^  next  Inspected  a  bunch  of  93 
head  whlidi  plaintiff  also  at  first  refused  to 
buy  because  they  were  too  smalL  They  then 
visited  a  third  bunch  of  140  head  which  ap- 
peared to  be  more  satisfactory,  and  plaln- 
Uff  agreed  to  uke  them  at  f70  per  head* 
the  d^endant  guaranteeing  (according  to 
plaintiff)  that  these  steers  would  average  800 
pounds  each.  Agreement  having  been  reach- 
ed as  to  the  last-described*  steers,  negotia- 
tion was  reopened  for  sale  of  the  93  head 
above  mentioned,  and  plaintiff  took  them  at 
960  per  bead,  the  defendant  (as  plaintiff  a»> 
serts)  gutnnteelng  their  weight  at  An  aTer- 


age  of  000  pounds.  Two  otiner  ptaauM, 
patently  wxaioyH  of  the  defendant,  drove  th« 
cattlQ  toward  the  railway  etatim.  It  was 
then  approaching  night,  and  the  train  which 
would  take  the  shipment  would  not  go  out 
until  early  the  next  morning.  The  cattle 
wwe  put  Into  yards  at  the  station,  but  wheth- 
er loaded  that  evening  or  not  until  mttly  the 
next  morning  is  the  subject  of  dispute,  as  is 
the  further  fact  whether  and  to  what  extent 
plaintiff  saw  or  took  j>art  in  such  loading. 
Wtaea  the  cattle  were  brought  to  the  station 
the  cars  had  to  be  moved  or  hauled  into 
proper  position,  and  the  business  with  the 
station  agent  required  more  or  less  attention. 
Plaintiff  further  allies  that  In  looking  at  the 
cattle  before  and  at  the  time  of  their  pnr> 
chase  he  was  in  the  carriage  with  defendantf 
who  kept  him  at  considerable  distance  from 
the  herd,  which  was  kc^yt  moving  about  so 
he  could  not  give  them  close  or  critical  ex- 
amination, and  that  after  their  arrival  at 
the  station  It  was  too  dark  for  such  purpose, 
but  he  r^ed  upon  the  good  faith  of  defend- 
ant and  upon  his  guaran^  as  to  the  weight 
and  quall^  of  the  steers.  He  further  cbarff* 
OS  that  In  tmth  and  fact  the  cattle  actually 
loaded  into  the  cars  aiul  sh^K*^  to  him  at 
Troy,  Ala.,  were  other  and  different  than 
those  shown  to  him  by  the  defendant,  and 
were  not  the  cattle  he  had  purchased,  but 
othtf  and  different  animals  ot  Inferior  qual- 
ity and  lesB  valuable  than  those  which  laad 
beoi  shown  him,  all  to  his  great  loss  an4 
damage. 

On  £he  filing  of  this  amendment  defendant 
moved  to  strike  the  same  as  setting  up  a  new 
caoae  ot  action  and  as  being  Inoonalstent 
with  tbe  cause  of  acUon  on  which  the  suit 
was  flnt  brought  This  motion  to  strike  was 
overruled,  but  was  amended  and  renewed  on 
the  following  morning.  The  court  again  ova> 
ruled  Uie  motion,  bnt  on  defendants  donand 
required  the  plalntlfl  to  diect  whether  to  pro- 
ceed with  the  trial  upon  his  claim  as  set  out 
in  the  first  and  second  connto  of  his  amoided 
and  substituted  petLtion,  or  proceed  in  sole 
reliance  upon  the  claim  stated  in  the  amend- 
ment or  so-called  tlUrd  count  It  was  also 
OTdered  that,  If  plaintiff  elected  to  proceed  In 
reliance  upon  said  third  count,  defendant 
would  be  mtitled  to  take  a  oontlnuanca 
Plaintiff  tiected  to  go  on  with  the  trial  upon 
his  claim  as  stated  In  the  tlilrd  count  and 
defendant  having  taken  Issue  upon  said 
count  waived  his  tli^t  to  a  ocaitlnuance  and 
the  trial  proceedod  to  a  tennlnatimi.  At  the 
close  oC  the  testimony  on  both  sides  the  court 
snatalned  defendant's  motion  for  a  directed 
verdict  In  his  taror. 

L  It  wUl  be  seat  that  notwithstanding  the 
protracted  struggle  in  pleading  and  in  the 
conduct  of  the  trial  the  sole  issue  left  in  the 
case  when  ready  for  subndaalon  was  the  one 
joined  on  the  third  count  or  amendment  to 
the  position;  and  the  one  dedslTe  question 
raised  by  tbla  la  whether  there  was- 
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evidence  Introdnced  or  ofFered  fai  support  of 
the  dolm  so  asserted  upon  which  plalntiir 
was  mtltled  to  go  to  the  Jnry.  To  a  fair 
understanding  of  the  caae  In  this  respect  it 
Is  necessary  to  refer  in  brief  outline  to  the 
testimony.  As  we  have  already  noted,  It  Is 
the  theory  and  the  allegatitxi  of  the  third 
count  of  the  petltlan  that  d^endant  was  en- 
gaged In  a  sdieme  to  defraud  buyers  of  cattle 
by  a  course  of  sednctlTe  advertising  and 
fraudulent  misrepresentations  planned  espe- 
cially to  obtain  unfair  advantage  of  strangers 
as  a  distance  desiring  to  purchase  cattle; 
that  in  pursuance  of  that  plan  defendant 
got  Into  communication  with  plalntilf,  a  resi- 
dent of  Alabama,  and  by  a  series  of  crafty 
devices  and  false  representations  and  guar- 
anties induced  him  to  purchase  a  large  num- 
ber of  cattle,  but,  Instead  of  {lellvering  the 
animals  exhibited  and  sold  to  him  or  de- 
livering others  of  like  description  and  value, 
substituted  cattle  inferior  in  quality,  lighter 
in  weight,  and  of  less  value.  In  support  of 
this  claim  and  of  the  alleged  fraudulent  In- 
tent of  defendant,  plaintiff  offered  the  testi- 
mony of  one  Wade,  a  resident  of  Illinois,  to 
the  effect  that  in  January,  1019,  he  was 
brought  into  communication  with  defendant 
tbrou^  the  advertising  of  the  latter  and, 
with  a  neighbor  or  friend,  came  to  Iowa  and 
saw  defendant  and  told  blm  they  wanted  to 
buy  cattle  weighing  about  600  pounds  and  ar- 
ranged to  buy  from  him  40  head  which  he 
warranted  would  weigh  that  amount  Wit- 
ness examined  the  cattle  so  offered,  and  in 
bis  Judgment  they  would  weigh  600  pounds 
each,  but  when  defendant  produced  cattle 
In  professed  fulfillment  of  the  sale  th^  prov- 
ed to  be  other  and  different  animals  not  aver- 
aging more  than  800  pounds.  The  witness 
objecting  to  anch  catt^  defendant  then  on- 
dcoixwk  to  obtain  or  sabstitnta  others  In 
their  place^  and  exhibited  to  tlie  witness 
other  cattle  -vrhich  would  In  fact  wislgb  800 
pounds,  but  the  cattle  which  defendant  after- 
ward produced  for  that  purpose  also  prored 
to  be  other  and  different  animals  which 
would  would  not  weigh  to  exceed  660  pounds. 
Another  witness,  me  Grlsmor^  a  re^dent  of 
Ohio,  oilenA  to  testify  that  In  F^ruary, 
1919,  his  attention  was  attracted  by  the  ad- 
vertisement of  one  Oarrow  of  Ottumwa,  Iowa, 
offering  feeder  sto<^  Cor  sale.  Witness  there* 
upon  came  to  Iowa  and  fbund  Carrow;  who 
took  him  to  the  defendant,  Ball.  Witness 
wanted  to  buy  cattle  whidi  would  weigh 
from  1,000'  to  1,100  irannda  each,  and  defend- 
ant showed  him  some  of  that  description  and 
undertook  to  sell  them  to  witness  on  guar- 
anteed wtight  of  1,100  pounds,  but  the  cattle 
oHenA  or  delivered  by  defendant  at  the  rail- 
way station  were  not  those  he  had  sold  the 
witness,  but  greatly  inferior  thereto.  Sub- 
stantially like  testimony  was  offered  by  one 
Kuff,  also  of  Ohio.  So  also  one  Hamman, 
of  Ohio,  would  testify  that  he  was  led  into 
communlcatlou  with  -  d^endant  through  the 


man  Carrow  substantially  as  described  |#  tbe 
case  of  the  witness  OriamOTe;  that  defeod- 
ant  took  him  in  and  entertsdned  him  and 
showed  him  a  qil^ld  grade  of  cattle  whidi 
would  w^gh  more  than  900  pounds  each  and 
arranged  to  sell  them  to  the  witness,  but  tlie 
cattle  delivered  at  the  stotlon  were  oflier 
and  different  and  very  much  Inferior  to  those 
which  defendant  had  professed  to  sell  to  him. 
Still  another  of  the  offered  witnesses,  one 
tThnt,  a  resident  of  Rhode  Island,  also  saw 
one  of  defendant's  advertls^euts  uid  en- 
tered Into  correspondence  with  him.  Defend- 
ant described  and  dffered  to  sell  him  a  lot 
of  steers  as  "two  year  old  Herefords,"  "very 
choice  quality,"  "every  one  with  full  whits 
face,"  "all  dehorned,"  "would  not  quite  aver- 
age TOO  pounds."  Witness  bought  the  cattle 
from  defendant's  description  of  them.  When 
received  In  Rhode  Island  the  stock,  Instead 
of  being  all  two  years  old,  included  30  year- 
lings, and  instead  of  all  being  dehorned  16 
of  them  had  horns..  They  did  not  average 
"quite  700  pounds,"  but  averaged  494  pounds, 
and.  Instead  at  being  all  healthy,  several  had 
tubercnloals. 

The  testimony  of  rach  and  all  these  wit* 
n esses  was  excluded  by  the  trial  court  on  the 
defendant's  objection  that  the  matter  so  of- 
fered was  immaterial,  irrelevant,  and  in-' 
competent  Before  entering  upon  the  discus- 
sion here  suggested  it  Is  proper  to  recall  an- 
other matter  or  two  more  immediately  con- 
nected with  the  deal  between  plaintiff  and 
defendant  The  shipment  of  cattle  to  plain- 
tiff on  its  arrival  in  Alabama  Induded  221 
head,  12  having  died  on  the  road.  They 
were  a  mixed  lot,  red,  spotted,  bla^,  white 
and  black,  and  a  "whole  lot  wltb  taoma." 
Twaity-one  died  within  a  week  after  b» 
Ing  unloaded.  There  were  four  bulla  in 
the  lot  In  weight  tbey  avmiged  leas  Uuu 
600  pounds.  Counsel  for  appellee  in  argu- 
ment In  this  court  omcede  Oiat  the  erldencs 
upon  this  point  la  sodi  the  Jury  could  have 
found  ttiat  tlw  cattle  deUvered  by  tlie  car- 
rlCT  to  the  plalntUt  at  Troy,  Ala.,  were  "n<A 
the  same  cattle  plaintiff  purdiased  on  the 
Joe  Ball  farm,"  but  argue  that  this  fact  is 
without  signlficatton  because  tiiere  la  no  evi- 
dence as  to  when  or  whore  or  by  whom  the 
change  was  made.  Tbls,  we  think.  Is  hardly 
a  sufficient  rascm  for  disregarding  Ihe  evi- 
dence of.  the  apparent  or  allied  tact  mat 
tbe  cattle  delivered  to  the  plalnUff  In  Ala- 
bama were  not  the  same  which  def^dant 
had  undertaken  to  sell  him.  There  was  evi- 
dence bom  which  the  Jury  could  have  found 
that  the  loading  of  the  cattle  was  done  at 
looked  after  by  Uie  defendant  and  his  brother 
and  their  employes,  and  that  the  shipment 
was  made  in  the  name  of  Oie  defendant 
There  la  some  confusion  among  the  witnesses 
on  the  question  whether  the  cara  were  loaded 
in  the  evening  after  supper  or  ^rly  the  fal- 
lowing morning.  The  train  time  out  of  7alr- 
tield  was  6:30  a.  m.   No  caretaker  accom- 
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panied  the  aUpment  The  oegoti&tkuis  bod 
were  between  plaintiff  and  defendant  only, 
and,  somewliat  Btruge  to  say*  neltlMr  tbe  de- 
fendant nor  Ida  brotber  Joe  (who  la  now 
aald  to  liave  been  the  teal  omux  at  the  stock) 
took  the  witnesB  stand  m  the  trial.  andC 
in  so  far  as  plaintiff  states  the  conreraation 
between  bbn  and  the  defendant  or  the  terma 
and  oondlti(HM  of  the  deal  or  testifies  to  the 
rqiresentatlona  made  to  him  hj  defendant, 
there  Is  no  denial  or  dispute,  except  the  de- 
nlals  In  Qie  pleadings.  No  one  conld  speak 
with  the  certainty  of  personal  knowledge 
of  tbe  ]dentlt7,  character,  and  description  of 
the  cattle  defendant  professed  to.  sell,  or  of 
th^  Identity  with  the  cattle  loaded  upon  the 
train,  or  tbeUr  Identity  or  lack  ct  Identity 
with  the  cattte  deUvered  to  the  plaintiff  at 
tba  end  of  the  transportation  in  Alabama, 
except  ttM  defendant  and  hla  brother,  and 
when  it  appears,  as  counsel  concede  the  jury 
could  have  found,  that  the  aalroals  delivered 
at  Troy,  Ala^  wwe  not  the  same  which  .pUln- 
tlfl  purdiaaed  on  tbe  Joe  Ball  farm  In  Iowa, 
It  la  -by  no  meaaa  a  conduaiTe  answer  to 
plalntUFa  duriie  of  fraud  In  that  connection 
to  aay  that,  if  there  was  a  diange  by  whJdi 
another  and  inferior  lot  <^  cattle  were  d»> 
lirered  In  Alabama  or  wrongfully  substituted 
for  those  bought  by  idalntlff  on  tiie  Joe  Ball 
farm  In  Iowa,  thwe  la  no  erldenoe  that  de- 
fendant was  in  any  manner  leq^onslble  for 
it  He  is  the  man  who  made  the  sale  on 
the  Joe  Ball  farm.  He  Is  the  man  who  made 
tbe  shipment  in  his  own  name. 

[t]  There  is  no  evidence  or  testimony 
tending  to  aihow  tbe  possibility  of  a  substi- 
tution of  an  Inferior  lot  of  cattle  while  the 
shipment  was  en  route  between  Iowa  and 
Alabama.  If  a  subetltntlon  was  made  by  any 
one  anywhere^  it  is  the  natural  conclusion 
that  it  was  accompUsbed  between  tbe  time 
when  the  agreement  of  sale  was  made  on 
the  Joe  Ball  farm  and  tbe  departure  of  the 
loaded  cars  from  Fairfield,  Iowa.  In  the 
absence  of  evidence  to  the  contrary  there  is 
a  presumption  that  the  shipment  recdved  at 
Troy,  Ala>,  is  tbe  Identical  one  which  defend- 
ant and  his  brotber  delivered  to  tbe  railway 
company.  The  withholding  of  tbe  testimony 
ci  defendant  and  his  brother,  who,  as  we 
have  already  said,  are  tbe  only  persons  other 
than  plaintiff  who  could  speak  from  personal 
knowledge  of  the  terms  of  the  sale,  of  the 
rqtresentatlons  or  guaranties.  If  any,  and  of 
the  Identity  of  tbe  cattle  so  sold  with  those 
shipped  out  from  Fairfield,  Iowa,  to  Troy, 
Ala.,  Is  a  drcnmstance  from  which  the  Jury 
could  rightfully  draw  inferences  unfavorable 
to  the  defeoae.  Orem  v.  Brooks,  215  Fa. 
482,  64  AtL  672;  Abelmau  v.  Haebnel,  57 
Ind.  App.  15,  103  N.  K.  861);  Uowe  v.  Howe, 
IW  Mass.  SOS,  85  N.  E.  940, 127  Am.  St  Bep. 
616;  Atchison  v.  Davis,  26  Okl.  359,  109  Pac. 
SOI;  22  a  J.  Ul,  and  notes  00  to  54. 

[2]  If  In  this  counectlcm  we  must  also  hold 
that  tbe  testimony  of  the  several  witnesses  to 


othar  alleged  similar  transactions  ruled  out 
by  th9  trial  court  should  have  been  received, 
it  follows  of  necessity  that  a  reversal  of 
Judgment  ^ppeated  from  must  be  ordered. 
Slut  the  erideuce  was  admissible  aa  bearing 
upon  the  QuestitHi  of  fraudulent  Intent  of 
the  defendant  in  the  deal  with  the  plaintiff, 
we  are  aolte  satisfied.  Fraud  is  not  to  be 
premmed,  and  its  proof  Involves  the  neces- 
sity <tf  showing  facts  Justifying  a  finding  of 
a  wrongfid  Intent  In  the  nature  of  things, 
proof  of  the  intent  Is  dUUcult  exc^  aa  It 
is  fairly  InferaUe  firom  the  conduct  of  the 
party  charged  with  the  wrong.  The  jury  an 
the  Judges  of  the  weli^t  and  credibility  of 
evidence,  and,  If  the  clrcumatances  shown 
are  each  that  reasonable  and  fair-minded 
Jurors  mi^  fairly  believe  therefrom  that  the 
truth  of  the  charge  has  been  flHtshllshed, 
then  the  court  cannot  properly  Interfere  with 
tbe  vtt^ot  Aa  bearing  upw  tiie  question 
of  Intent,  It  la  a  weU-establiahed  rule  that 
evidence  is  admlsalUe  of  other  similar  acta 
of  the  accused  In  hjs  dealings  with  othen 
at  or  about  the  same  time  and  In  coanectlon 
with  transactions  of  the  same  goieral  char- 
acter. Starr  v.  Stevenson,  01  Iowa,  687,  60 
N.  .W.  217;  Bank  v.  Wise,  172  Iowa,  27,  161 
N.  W.  495;  Porter  v.  Stone,  62  Iowa,  442, 
17  N.  W.  664;  McT<ngh11n  v.  Thomas,  86 
Conn.  260,  86  AtL  872;  Btoufter  r.  AUord, 
114  Md.  UO,  78  AtL  387;  Yakima  Bank  t. 
McAllister,  87  Wash.  674,  79  Pac.  1122,  1  L. 
K.  A.  (N.  S.)  1076,  107  Am.  St  Bep.  828; 
MudslU  Mining  Co.  v.  Watrous,  61  Fed.  180, 
9  C.  a  A.  416;  Cook  v.  Perry,  48  Mich,  m, 
5  N.  W.  1057;  Exchange  Bank  v.  Moss,  149 
Fed.  843,  70  C.  a  A.  278;  State  v.  Brady, 
100  Iowa.  196,  69  N.  W.  290.  86  L.  B.  A.  60». 
02  Am.  St  Bep.  560. 

In  prlndpile  quite  nke  the  present  case  la 
Bastman  v.  Pretto,  40  Vt  866,  24  Am. 
1^,  where  tOalntlff  charged  defmdant  with 
fraud  In  the  pnnhaae  ot  horses,  and  it  waa 
hdd  permissible  to  show  that  about  the  sane 
time  defendant  was  oigaged  In  other  similar 
aUeged  frauds  In  the  purduse  of  horses  from 
third  persons.  The  court  there  saya : 

"For  the  purpose  of  Bhowins  the  defendant's 
intent,  we  think  the  evidence  admisBible.  Upon 
this  view  of  the  aileged  purchase,  the  defend- 
ant's fraudulent  intent  la  a  nwterlsl  fact  to  be 
made  out;  and  hi  sodi  ease  collateral  transae- 
tlons  may  be  shown." 

We  can  eee  no  reason  why  the  evidence  of 
this  character  offered  by  the  plaintiff  was 
not  both  material  and  competoit  It  was 
certainly  not  Irrelevant  for  It  was  addressed 
to  the -very  matter  which  plaintiff  had  al- 
leged In  the  third  count  of  the  petition,  al- 
legations which  the  court  had  refused  to 
strike  out  and  upon  which  the  defendant  had 
J<dned  Issue  by  deniaL  The  assignment  of 
error  upon  the  exclusion  of  tbe  plaintlfl'a 
offered  testimony  must  be  sustained.  . 

At  this  point  as  well  aa  at  any  oOier  we 
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may  properly  refer  to  the  amended  allega- 
tion by  the  dfifOidant! 

*TIiat  whatever  ttatement*  or  repreaentft- 

tioDs  are  or  will  be  shown  to  have  been  made 
by  the  defendant,  if  any,  and  which  are  con- 
tained in  the  pleadings,  were  designedly  made, 
were  not  accidental  or  intentionally  made  or 
through  any  inadvertence,  and  that  whatever 
defendant  did  or  said  in  respect  thereto*  it 
anytfalnf,  lit  did  and  aald  knowinfly.** 

[S]  It  is  contCTtiott  of  appellee  tbat 
this  auction  or  admlsalon  has  the  ellect 
to  render  immaterial  and  inadmlseible.  any 
evidence  to  prove  fraudulent  Intent.  That 
there  are  one  and  perhaps  two  decisions  by 
this  court  in  the  past  affording  some  support 
for  this  argument  may  be  admitted,  but  those 
precedents  have  since  been  expressly  disap- 
proved and  overruled.  See  State  v.  Kappen, 
180  N.  W.  312.  A  hypothetical  admission  of 
that  nature  will  not  preclude  the  other  party 
from  proving  the  wrongful  Intent  In  the  usual 
manner  by  other  competent  testimony. 

II.  Counsel  on  both  sides  have  given  very 
considerable  attration  to  the  subject  of  elec- 
tion of  remedies  as  well  as  the  matter  of 
claiming  two  or  more  Inconsistent  rights  of 
action  in  the  same  suit  These  are  questions 
which  do  not  seem  to  be  Involved  In  this  ap- 
peal. As  we  have  before  noted,  the  Issues 
tried  to  the  jury  had  been  narrowed  down 
by  the  rulings  ot  the  court  and  acaulescence 
of  the  parties  tber^  to  the  claim  pleaded 
In  the  third  count  of  the  petition  and  answer 
thereto,  and  for  reasons  sufficiently  e^reased 
In  this  eidolon  we  have  held  that  the  court 
«r6d  In  dlrectiag  a  verdict  for  defendant 
Whether  there  was  error  In  the  record  made 
In  the  attempt  to  frame  iasues  upon  the  first 
and  secobd  counts  of  the  iietitl<»  (dismissed 
when  the  parties  elected  to  proceed  to  trial 
niwn  the  third  count)  is  a  queetlon  we  shall 
pass  without  decision  and  without  prejudice 
to  the  rights  of  the  parties  on  remand  of 
the  cause  for  new  trial  to  recast  their  plead- 
ings. Without  any  desire  to  be  overcrltical 
or  captious,  It  must  be  said  It  Is  practically 
Impossible  for  us  to  so  co-ordinate  the  many 
pleadings,  amendments,  substitutes,  motions, 
rulings,  and  orders  preceding  the  filing  of  the 
third  count  of  the  petition  as  to  enable  us 
to  get  any  satisfactory  grasp  of  the  situa- 
tion until  the  point  had  been  reached  in  the 
proceedings  where  the  court  cut  the  tangled 
irordlan  bnot  by  denying  defendant's  motion 
to  strike  said  third  count  and  directed  trial 
to  proceed. 

In  reversing  the  Judgment  and  remanding 
the  cause,  we  suggest  to  the  trial  court  the 
advisability  of  ordering  the  parties  to  sim- 
plify the  record  by  substituting  new  plead- 
ings before  talting  up  the  labor  of  a  new 
trial. 

For  the  reasons  herelnbtfore  stated,  the 


judgment  appealed  from  Is  reversed,  and  a 
new  trial  Is  ordered.  - 
Reversed  and  remanded. 

STEVENS,  a  J.,  and  PBB8TON  and  DK 
GRAFS',  JJ„  concur. 


BABB  V.  HERRING  MOTOR  Ca 
(No.  34607.) 

(Supreme  Cwat  of  Iowa.  7^  T,  1922.) 

r.  Evldenos  4»I34— Testliuiy  as  to  eoadsst 
usder  prior  ilMllar  nloases  taeM  adnlssttis 
In  dstemlalBB  latsat 

In  an  action  by  sidwgent  against  agent  to 
recover  extra  commisBions  or  bonus,  where  de- 
fendant alleged  and  attempted  to  prove  that 
releases  of  extra  compensation  execated  to  it 
by  plaiotiff  were  intended  to  be  a  part  of  a  con- 
traH  between  plaintiff,  defendant,  and  a  mann- 
facttffer,  and  tiiat  plalntilf  waa  not  entitled  to 
extra  comminaion,  it  was  competent  for  plain- 
tiff to  show  that  releases  bad  been  signed  in 
previoQB  years  merely  to  enable  defendant  to 
obtain  the  extra  compensation  from  Uie  man- 
ofacturer  before  the  end  of  the  year,  and  that 
plaintiff  had  received  such  commiasion. 

2.  Prlnoipal  asd  agent  <s89(9)  —  Whether 
•sbagent  released  boHS  to  United  afsat  hold 

for  Jury. 

In  an  action  by  sublimited  agent  againat  a 
limited  agent  to  recover  bonas  paid  to  the  lat- 
ter Iqp  a  manufaotarer,  whether  releases  ex- 
ecuted to  the  defendant  by  the  plaintiff  were 
part  of  a  contract  between  the  tiiree  parties, 
or  whether  they  were  intended  merely  as  re- 
ceipts to  the  limited  agent  to  permit  it  to  col- 
lect the  bonus  from  the  manntacturer  before 
the  expirati<m  ot  the  contract,  to  be  turned 
over  ultimately  to  the  plalntU^  fteU  for  the 
jmr. 

3.  Trial  «=32I9— Deflnltlon  of  "coasMentlei'* 
In  Instruction  held  sniecessary. 

In  an  action  involving  contract,  court  did 
□ot  err  in  failing  to  define  the  word  "consid- 
eraUon,"  as  each  word  is  so  generally  need 
that  the  jury  would  understand  It  without  ai7 
instrnctioD,  espcdaUy  where  no  sndi  instruction 
was  requested. 

4.  Corporations  G=>503(3)— Finding  that  ilo- 
feadant  corporation  maintained  place  of  busi- 
ness In  eonnty  aastalnetf. 

A  finding  on  a  motion  for  change  of  place 
of  trial  that  defendant  corporation  maintained 
a  place  of  business  in  the  county  wherein  an 
action  connected  therewith  wW  brought  imder 
Code,  S  3500,  held  sustained  by  the  evidence. 

5.  Corporations  ®=:9503( I)— Maintaining  place 
of  business  in  oounty  where  an  aetloa  h 
bronght  Is  question  of  fact. 

The  question  as  to  whether  a  defendant  is 
maintaining  a  place  of  bnslness  in  the  county 
in  which  action  is  brought  is  a  question  of  fad^ 
and  not  of  law. 


«s»Fer  other  caMs  see  ume  topio  and  KBT-NUHBBR  la  all  Key-Numbered  DlgMts  and  IndexM 
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Appeal  from  District  Oour^Olarke  Oonn- 
ty;  Homor  A.  Fnller,  Judge. 

Action  at  law  to  recover  certain  extra 
commissions  wblch  plaintiff  claims  to  have 
earned  under  an  agency  contract  for  the  sale 
of  automobiles  made  between  himself  and 
the  defendant  and  the  Ford  Motor  Company. 
Plaintiff  has  been  paid  the  15  per  cent,  com- 
mission provided  by  the  contract,  also  for 
extra  or  added  commissions  prior  to  August 
1,  1&14.  The  matter  In  controversy  Is  the 
additional  or  extra  commissions  for  the  two 
'  years,  August  1, 1914,  to  July  31, 1918,  which 
plaintiff  alleges  he  earned  and  are  due  him 
from  the  defendant  herein.  Trial  to  a  jury, 
and  a  verdict  and  Judgment  for  plaintiff  In 
the  sum  of  $5,63021.  ^le  defendant  ap- 
peals. Affirmed. 

See^  also,  180  N.  W.  901. 

Corr,  Carr  A  Oox  and  Olarli,  Byers  & 
Hat<dil]ison,  all  of  Dea  Moines,  for  ai^pcUanu 

O.  M.  Slf^nwker  and  A.  M.  Miller.  boOk  of 
Osceola,  for  app^e& 

FBESTON,  J.  Plaintiff  was  employed  by 
the  Ford  Motor  Company,  of  Michigan,  to 
sell  Ford  automobiles  in  certain  described 
territory  in  and  around  Osceola,  Iowa,  and 
Murray,  Iowa.  He  was  a  limited  agent  for 
the  Ford  Cc»npany,  and  defmdant.  Herring 
Company,  had  partial  control  of  plaintiff, 
and  part  of  the  commissions  due  plaintiff  for 
aervlces  plaintiff  performed  for  the  Ford 
Company.  Su(^  services  and  commissions 
WOTO  paid  throi^h  the  defendant  herein. 
Plaintiff  was  required  to  mafae  a  separate 
written  contract  for  eadi  sales  year,  which 
was  from  August  1  to  and  including  July  31 
of  the  next  year.  Defendant  was  a  party 
to  each  of  said  contracts. 

The  petition  Is  in  three  counts.  In  the 
first  count  plaintiff  daims  conunlsslons  un- 
der employment  of  Octob^  29,  1914,  for  the 
period  to  and  including  July  81,  1915,  In 
territory  in  and  around  Osceola.  The  sec- 
ond count  claims  tor  the  same  period,  but 
under  a  contract  made  with  the  Babb-Mur- 
nty  Anto  Company,  whidt  plaintiff  used  as 
a  trade-name.  The  third  count  is  for  the 
year  raiding  July  31,  191&  Eadi  count  al- 
leges that  the  added  commission  could  only 
be  determined,  if  it  was  earned,  at  the  end 
et  the  year,  and  tbn  same  was  by  the  Ford 
Motor  Company  fcvwarded  to  the  defendant 
to  be  ^d  to  the  plaintiff;  Qiat  defendant 
has  retained  and  appropriated  the  same. 

The  contracts  are  between  the  Ford  Motor 
Cosnpany,  as  party  of  the  first  part  defend- 
ant, Hming  MotOT  Company,  as  party  of 
the  second  part,  and  known  as  the  limited 
ageot  at  first  party,  and  plaintiff,  as  party 
at  the  third  port;  who  Is  the  subllmited  agent 
of  the  first  and  secinid  imrtles.  In  due  time 
dtfndant  filed  Its  mottim  to  transfer  the 
caae  to  Polk  county  for  trial,  wbUSi  was 
186N.W.— 48 


OTCTToled.  rails  win  lie  reCerred  to  later  In 
the  opinion. 

The  detandant  answered  Ingenoral  denial, 
but  admitted  that  the  parties  signed  the 
written  contract  before  referred  to,  but  al- 
leged that  said  instrument  did  not  contain 
the  full  and  c<»i]^ete  agreonent.  but  tiiat 
at  the  time  of  tlie  signing  thwec^  and  as  a 
part  of,  and  for  the  same  consideratUm,  as 
an  amendment  and  addition  thereto,  Che 
parties  altered  into  a  turttier  and  addltl(nial 
agreement,  as  shown  by  EizhibitB  1  and  2, 
as  follows: 

'Exhibit  1.  I  hereby  epedflcally  agree  te 
release  the  Ford  Motor  Co.,  from  any  and  all 
obllgatlonB  to  pay  me  rebate  money  which  may 
be  earned  ander  this  contract  in  accordance 
with  lines  1S9  to  172  Indnsive,  and  that  said 
eoDtraet  may  be,  and  Is  so  ajDended,  and  that 
I  will  make  no  daiu  for  payment  of  any  aadi 
rebate  earned  by  me  exdnsiTely  from  the  lim- 
ited agent,  Herring  Motor  Co.,  Des  Molnea, 
Iowa.  This  agreement  is  attached  to  and  mad* 
a  part  of  contract  dated  October  29th,  1914i 
Babb-Murray  Anto  Co.,  A.  M.  Babb,  Sabllm- 
ited  Agent. 

'*E)zhibit  2.  I  hereby  specifically  agree  to  re* 
lease,  and  do  release  the  Herring  Motor  Co., 
from  any  and  all  obligations  to  pay  me  rebate 
money  which  may  be  earned  under  my  contract 
with  themselves  and  the  Ford  Motor  Co.,  «f 
date  October  29th,  1914,  and  said  contract  Is 
hereby  amended  in  this  respect  as  between  my- 
self and  the  Herring  Motor  Co.  I  further  au- 
thorize the  said  Herring  Motor  Co.  to  collect 
and  receipt  for  any  bonas  earned  onder  said 
contract  and  to  indorse  any  drafts  Issued  in 
payment  of  same." 

Tills  is  signed  the  same  as  Exhibit  1.  A 
like  plea  was  made  by  defendant  as  to  the 
other  two  counts  of  the  petition,  and  two 
other  sets  of  releases  like  the  foregoing  were 
set  out.  Division  4  of  the  answer  daimed 
that  the  contract  sued  on  was  not  all  of  the 
agreement  between  the  parties ;  that  the  ex- 
hibits before  quoted  were  a  part  of  It.  Di- 
vision 5  of  the  answer  asked  a  reformation 
of  the  contract,  so  as  to  add  thereto  a  pro- 
vision that  defendant  was  to  have  the  added 
commissions  sued  for  In  this  case.  Defend- 
ant moved  to  transfer  the  issues  raised  In 
divisions  1,  2,  3,  and  5  of  the  answer  to  the 
equity  docket  This  was  done,  and  refor- 
mation was  denied,  and  the  trial  on  Issiiea 
r^sed  by  division  4  of  the  answer  should  be 
continued  for  trial  as  a  part  of  the  law  ac* 
tlon.  An  appeal  was  taken,  and  the  decision 
afllrmed.  Babb  t.  Herring.  180  N.  W.  901. 
In  tills  connection  it  may  be  propw  to  say 
that  it  appears  that,  for  the  year  prior  to 
the  two  years  now  In  controversyt  plaintiff 
had  be«i  selilnf  cars  under  the  some  ar' 
raugunrait,  and  wherein  he  had  signed  re< 
leases  Uke  the  foregoing,  but,  notwIthstand-> 
ing  this,  defendant  had  paid  plaintiff  tha 
extra  commissions  for  such  prior  period. 
Plalnttir  claims  fiiat  the  same  anrangteient 
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was  renewed,  and  coTered  the  two  years  now 
in  controversy.  In  relation  to  the  releases 
for  the  year  before,  defendant  wrote  idaln- 
tlff  January  10,  1914,  and  again  January 
21,  19\4,  as  follows: 

"We  indose  herewith  a  tom  of  relewe  of 
rebate  which  we  ask  yoa  to  please  rign  and  re- 
turn to  US  at  once.  You  will  please  anderatand 
that  the  execution  of  this  release  does  not  in 
any  way  release  as  from  paying  you  the  rebate 
which  you  will  earn  according  to  yonr  contrsct, 
but  does  permit  the  Ford  Motor  Company  to 
pay  to  OS  as  fast  as  earned  upon  oar  volume  of 
basineas  the  earned  rebate.  Tbla  in  turn  will 
permit  us  to  settle  with  yoa  ^reet,  promptly, 
as  fast  as  you  have  earned  any  rebate.  This 
will  avoid  the  long  delays  which  we  have  here- 
tofore  bad  in  securing  for  our  dealers  the  re- 
bate which  their  volume  of  business  haa  earned 
them.  We  know  you  will  not  hesitate  to  ac- 
cept us  for  this  rebate  and  we  promise  to  let 
yoa  have  our  check  just  as  fast  as  your  volume 
of  business  entitled  you  to  such  bonus.  We  re- 
peat that  we  would  like  you  to  sign  and  return 
thia  releaae  to  us  at  once  so  that  we  may  get 
this  plan  in  operation  and  we  alao  repeat  that 
yon  are  in  no  way  releasing  ns  from  our  obliga- 
tion of  paying  to  you  the  amonnt  of  bonus 
which  your  volume  of  buBineas  earns  you  under 
your  contract  and  we  further  agree  to  pay  auch 
bonus  as  fast  as  earned.  Toura  very  troly. 
Herring  Motor  Oar  Oompaoy,  [Signed]  G.  U 
Herring. 

"P.  S.— We  are  indosing  six  of  these  agree- 
ments and  you  wOl  please  sign  2  for  each  ter- 
ritory. Oseeolat  Woodbum  and  Mnrnv.** 

It  wears  that  the  word  "r^te,"  aa  used 
in  the  letters,  refers  to  what  haa  been  called 
added  or  extra  onnmla^ons.  The  defend- 
ant furtber  alleged  that  the  cnb  cooatdera- 
tlon  received  by  defendant  In  connection 
with  the  transaction,  and  for  the  services 
rendered  by  It,  was  the  amount  to  be  paid 
to  It  as  addltimel  oonunlsitons  or  rebate 
mentioned  In  paragraph  80  of  the  contract 
before  referred  to.  Paragraph  80  Is  QOlte 
lengthy.  Tbe  substance  of  it  la  that  the 
Ford  Motor  Company  agrees  to  allow  and 
pay  to  third  party  additional  commissions  on 
the  net  amount  of  business  he  shall  do  un- 
der the  contract  on  Ford  automobiles,  but 
not  on  Ford  parts,  repairs,  or  accessories. 
It  then  states  In  detail  the  p»  cent  that 
will  be  paid  on  a  certain  amount  of  sales 
and  a  larger  per  cent  on  larger  sales,  and 
that  paymmta  made  during  the  year  shall 
be  credited  on  the  final  amount  found  owing 
him,  and  deducted  when  be  becomes  entitled 
to  and  shall  receive  the  higher  percentages, 
and  so  on.  Later,  and,  as  we  imderstand  It, 
after  the  determination  of  the  appeal  to  the 
Supreme  Court,  def«tdant  amended  count  4 
of  its  answer,  alleging  that,  at  the  time  of 
the  execution  of  the  contracts  sued  oc  by 
plaintiff  and  as  a  part  of  the  conslderaticm 
therefor,  plaintUf  executed  and  delivered 
certain  releasee  to  the  Ford  Motor  Company 
and  the  Herrli^  Motor  Company,  respec- 


tively, copies  of  vfbldb  have  be&i  heretofore 
set  out 

A  voluminous  reply  of  14  pages  in  the  ab- 
stract was  filed  by  idaintiff,  the  substance 
of  which  is  that  all  allegations  in  the  an- 
swer are  denied  whidi  are  Inconsistent  with 
the  allegations  ot  plalntUTs  petition;  he  de- 
nies that  be  assigned  the  added  commissi ous 
to  the  defendant  but  that  If  It  should  be  so 
held,  then  there  was  no  consideration,  and 
that  the  Ford  Motor  Company,  the  prindpal 
of  plaintiff  and  defendant,  bad  no  knowledge 
thereof,  and  did  not  consent  thereto;  that  / 
plaintiff  was  not  employed  by  this  defend- 
ant but  only  designated  by  It;  that  he  had 
built  up  a  large  business  in  Ford  autos,  and 
that  the  contract  providing  for  additional 
comi>ensatlon  as  his  sales  increased  were  to 
make  it  an  incentive  for  him  to  do  as  much 
business  as  possible,  whldi  provision  Is  for 
the  benefit  of  the  Ford  Gcnnpany.  as  w^  as 
plaintiff;  that  the  contract  betweoi  die  three 
parties  provided  that  no  Interest  therein 
could  be  assigned  without  the  written  con- 
sent of  the  Ford  Motor  Company,  and  the 
contract  could  not  be  dianged  by  Independ- 
ent or  outside  agreement;  that  the  releasn 
relied  upon  by  d^endant  were  not  signed  by 
any  e»!ept  plaintiff,  and  oould  not  vary  the 
original  contract  between  the  three;  that  th*« 
written  contract  between  the.  three  provides: 

"It  is  agreed  that  such  added  commissions 
shall  not  be  paid  to  second  party  (defendant) 
until  the  second  party  shall  have  famished  sat- 
isfactory eiidenee  to  first  party  (Ford  Bfotor 
Go.)  that  all  emunianons  and  added  oommls- 
dona  doe  or  owing,  or  which  might  later  be- 
come due  or  owing  the  sublimited  agent  under 
second  party,  have  been  fully  paid,  or  until 
satisfactory  arrangements  are  made  with  the 
first  party  to  insure  sublimited  agents  being 
paid  the  commissions,  ■  and  added  commissions 
which  may  be  due,  or  become  doe  them  under 
their  respective  contracts" 

— «nd  that  sudi  provlsIonB  refer  to  the 
dalms  of  idalntlff  in  this  case.  Tbou^  It 
is  not  entirely  dear  from  the  record,  we 
understand  plaintiff  to  plead  that  tbe  pro> 
vision  just  quoted  was  In  another  con- 
tract between  the  Ford  Motor  Company  and 
defendant  herein,  and  tliat  plaintiff  is  not 
able  to  set  out  a  copy  thereof  because  It  Is 
in  possession  of  defendnnt.  It  is  not  very 
material,  perhaps,  whether  this-  provision  is 
in  a  separate  contract  or  not  The  reply 
further  alleges  that  tbe  releases  were  not 
turned  over  to  the  defendant  for  the  purpose 
of  releasing  d^^dant  or  the  Ford  Company 
from  paying  plaintiff  the  added  commis- 
sions, but  were  only  turned  over  to  defend- 
ant for  the  purpose  of  getting  the  matter  In 
shape,  BO  that  the  Ford  Company  would  pay 
the  added  commissions  to  defoidant  as  they 
accrued,  so  that  defendant  could.  In  turn, 
pay  them  to  plaintiff,  and  so  defendant 
would  not  have  to  wait  until  ttke  end  of  tlie 
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year  before  the  moaey  could  be  received  by 
U;  that  platDtUTs  said  added  commlasioiit 
did  not  accrue  so  ao<Hi  as  the  added  eommls- 
alona  due  tbe  defendant,  tor  the  reason  that 
plalntUTB  territory  was  emaUer,  and  hin 
sales  were  not  so  large,  and,  so  tliat  the  de- 
fendant could  get  the  added  conunlsslona 
before  the  year  expired,  the  said  defendant 
▼erbaHy  requested  this  plaintiff  to  sign  the 
papers  so  that  tlie  same  oovild  be  turned  ovex 
to  the  Ford  Motor  Company,  so  that  it  would 
pay  the  added  commissions  due  audi  de- 
ftsidant  as  soon  as  tJiey  matured;  and  that 
aucb  defendant  stated  and  r^nresented  to 
the  ^intlff  that  in  signing  said  papers  he 
was  not  in  any  way  releasing  his  added 
commissions,  was  not  transferring  the  same 
to  this  defendant  and  waa  not  releasing  the 
Ford  Motor  Oompany,  or  tlilB  defendant, 
ttam  paying  tbem,  but  vas  only  signing  the 
aald  pap«s  so  that  the  d^ndant  could  use 
the  same  with  the  said  Ford  Motor  Ohu- 
pany  to  get  its  added  commissions  aa  the 
sasae  matured,  and  ttw  said  plaintiff  would 
be  paid  his  said  added  commisstcms  by  tbo 
defendant  at  the  end  of  bis  said  contract; 
that  It  was  only  under  these  terms  and  con* 
ditions  that  the  plaintiff  signed  said  papers, 
and  he  did  not  deliver  the  same  to  the  de- 
fendant, or,  give  It  to  the  defendant  for  the 
purpose  of  releasing  and  di8<diarglDg  his  said 
added  commissions,  but  only  for  the  purpose 
of  allowing  defendant  to  collect  the  said 
added  commissions  from  the  said  Ford  Mo- 
tor Ck}mpany  as  they  matured,  as  the  said 
Motor  Company  refused  to  make  payment 
until  It  had  such  paper  from  this  plaintiff; 
that  the  said  plaintiff  and  defendant  under- 
stood that  this  was  the  manner  in  which 
said  papers  were  given,  and  that  such  was 
the  interpretation  to  be  given  to  such  papers, 
and  that  the  defendant  consented  thereto, 
and  is  bound  by  such  interpretation;  that 
the  releases  were  only  turned  oTer  to  de- 
fendant to  be  used  by  It  In  collecting  the 
added  commissions  due  plaintiff  from  the 
Ford  Motor  Company,  and  that  such  added 
commissions  were  to  be  and  remain  the 
property  of  plaintiff,  and  that  said  papers 
have  served  their  purpose,  and  are  now  of 
no  furthCT  effect,  and  are  not  binding  on  Uiis 
plaintiff. 

The  orlfl^al  contract  between  the  three 
IMrties  is  contained  in  16  pages  of  the  ab- 
stract It  Is  too  long  to  set  out  In  fulL 
Thoa^  It  may  prolong  the^  ogiaUm,  it  seems 
necessary  to  set  out  some  other  prorlsloiHi 
tiureto.  In  addltitm  to  those  already  men- 
thmed,  to  get  a  correct  understanding  of 
the  situation,  and  the  purpose  for  wbirb  Qie 
rdeases  were  signed,  and  their  ^ect.  It 
^oridfls,  among  other  things,  that  the  Fwd 
Ora^any  and  defoidant  reserved  tiie  right 
to  eadi  to'  make  direct  sales  to  custuners  In 
the  territory  assigned  to  plaintiff  as  sub- 
Undted  agent  in  which  case  a  smaller  oom- 


mLndoa  was  to  be  paid  plaintiff;  this  pro- 
vision was  not  to  apply  to  salea  of  parts  or 
accessories  which  were  otherwise  provided 
for.  It  further  provides  that  piaintlff  should 
transact  his  business  with  first  party  through 
defendant^  make  advances  to  defendant, 
make  remittances  and  d^>o^ts  through  de- 
fendant; make  liis  reports  and  receive  his 
paym«ftts  or  oommisrton. '  and  the  Uke^ 
through  Hie  seamd  party,  defendant,  and 
that  first  party  may  order  or  direct  any 
change  la  meHioda  of  businos  in  particular 
instjincaH,  or  in  general,  as  It  may  deem 
best,  and  second  and  third  parties  shall  con- 
form thsreta  The  contract  furtiier  ivovides 
that  defendant  shall  allow  and  pay  the  sub- 
limited  agents  the  regular  limited  agoi^s 
commlaaionB,  and  will  require  each,  sublim- 
ited  agent  to  execute  his  agreemttits  on 
blanks  provided  19^  the  Ford  Oompany,  In 
triplicate;  that  no  arrangement  made  by 
defendant  with  any  subllmlted  agents  shall 
be  Undlng  upon  the  Ford  Oompany,  until 
reduced  to  writing  on  such  blanks,  and  ap- 
proved and  signed  in  triplicate;  and  second 
party  (def^idant)  further  agrees  not  to  enter 
into  any  private  arraDgement  with  any  of 
Its  subllmlted  agents,  except  as  provided  in 
the  contract  It  appears  that  defendant's 
territory  consisted  of  a  large  number  of 
counties,  and  it  sold  Ford  parts  and  repairs 
to  Ford  dealers,  and  received  therefor  a 
commission  from  the  Ford  Company.  In  ad- 
dition to  this  it  appears  that  defendant 
handled  tires,  tubes,  oils,  etc.,  which  it  did 
not  get  from  the  Ford  Oompany,  which 
brought  defendant  in  touch  with  all  such 
dealers,  and  gave  defendant  an  advantage  In 
dealing  with  them.  Bvldence  for  defendant 
shows  that  It  handled  accessories  for  all 
cars  and  sold  them  to  10,000  dealers  while 
it  only  had  125  Ford  dealers ;  this  had  noth- 
ing to  do  with  the  Ford  business;  that  de- 
fendant got  a  profit  on  these  matters  rang- 
ing flrom  6  to  13  per  cent ;  Oiat  the  purpose 
in  separating  In  three  contracts  was  to  re- 
duce plaintiff's  commissionH.  For  the  year 
1918^14  plaintiff  was  required  to  execute 
three  cmtracts  covering  territory  adjacent 
to  Osceola,  Murray,  and  Woodbum,  for  tiie 
purposes  Just  stated.  As  we  understand  it, 
the  Ford  Company  pays  to  detoidant  a  15 
per  cent  commission,  and  then  added  com- 
missions, depending  tnmn  the  amount  of 
business  done  In  defendant's  territory.  The 
amount  (tf  commissions  to  be  paid  to  ttie 
sublimited  agents  operating  under  defend- 
ant is  the  same  aathe  commissions  to  be  paid 
to  d^endant  and  Uiese  oomralsslonB  are  to 
be  taken  frtHu  detendanlfs  commlsBloiu. 

The  amount  which  plaintiff  would  be  en- 
titled to  recover  as  added  commissi ona,  U 
It  was'fbtmd  he  was  entlUed  to  recover  at 
alU  was  stipulated.  Substantially  the  mly 
conflict  in  the  evidence  is  as  to  what  oc- 
curred at  the  tlme^  at  about  tiie  time,  the 
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written  ccmtractB  were  made,  and  tn  refer- 
ence to  the  rtfeases.    Defendant's  officer 

Bo<Awell  and  the  plaintiff  were  the  only 
ones  present  at  that  time,  and  they  made  the 
contract,  and  the  conflict,  for  the  most  part, 
is  between  them,  although  another  officer  for 
defmdant  testifies  to  drcumatances  bearing 
thereon.  The  d^f^idant's  claim  all  the  way 
through  was  that  the  written  contracts  did 
not  express  the  real  contract  between  the 
parties  and  claimed  that  the  releases,  cop- 
ies of  whi<^  have  been  before  set  out,  were 
executed  at  the  same  time,  and  were  a  part 
of  the  original  contracts.  Mr.  Rockwell  so 
testtfles,  and  be  first  testifies  on  the  subject, 
and  what  took  place  at  tbe  time  in  question) 
and  on  surrebuttal  contradicted  testimony 
glv«i  by  plaintiff.  Plaintiff  In  rebuttal  tes- 
tified as  to  what  took  place,  and  as  to  the 
arrangement  Plaintiff's  version  of  the 
transaction  is  that  he  started  In  selling  Ford 
cars  in  Osceola  in  December,  1912,  under  the 
Herring  Motor  Oompany ;  that  he  signed  the 
contract  dated  October  29,  1914,  which  cot- 
era  the  sales  year  1914-15,  and  the  other  one 
like  it  for  the  Murray  territory  in  the  of- 
fice of  defendant  company  in  Des  Moines, 
and  that  only  he  and  Rockwell  were  pres- 
ent; that  they  were  signed  about  the  same 
time;  that  after  he  had  signed  these  papers 
Bo<^weU  said  something  about  signing  other 
pap«^  (these  soniialled  rebate  releases,  copies 
of  which  have  been  before  set  out).  Orer 
objection  by  defendant  that  it  varied  the 
terms  of  the  writing,  witness  said  that  he 
Jiftd  some  papers  there  that  were  receipts 
for  added  eiMnmlsslons  that  be  wanted  me  to 
sign. 

"I  asked  him  why  I  should  sign  those  pa- 
pers, and  he  said,  according  to  their  contract 
with  tbe  Ford  Motor  Company,  tbey  eonld  not 
get  their  commissions  until  the  sublimited 
agent,  mysel£  in  that  case,  bad  submitted  a  re- 
ceipt, or  they  had  satisfactory  evidence  that  I 
would  get  the  money.  Tbey  had  to  show  the 
company  that.  He  said,  This  Is  the  same  thing 
yon  signed  last  year.' 

The  defendant  objected  to  evidence  of  the 
transaction  c£  the  prior  year  as  having  no 
bearing,  and  as  varying  tbe  terms  o£  tbe 
contract  in  suit  Tbe  subatance  tbe 
court's  ruling  was  tbat  be  considered  it  not 
aa  vaiylng  tbe  terms  of  a  writing,  hut  it  was 
for  tbe  purpose  of  diowing  what,  as  between 
tbe  parties,  tbe  cossldoratlon  was,  and 
wbether  it  was  made  aa  a  release  or  as  a 
receipt  in  advance^  and  that  the  testimony 
in  regard  to  Oie  bwmer  contracts,  ^lle  not 
binding  in  this  case^  was  allowed  for  tbe 
purpose  of  throwing  Ugbt  upon  the  circum- 
stances surrounding  tbe  transactim  In  ques- 
tion. The  releases  were  admitted,  and  the 
jury  admonished  tbat  they  were  to  be  con- 
sidered only  In  determining  tbe  question  of 
wbether  tbe  contract  in  suit  la  as  claimed 
1^  Ibe  defendant  «  as  dalmed      the  plain* 


tiff.  Thereupon  ^aintttC  testtOed  tliat  he 
had  signed  exactly  tbe  same  papers  in  Jan- 
uary of  the  same  year,  for  th&  prior  season. 

"I  signed  exact  copies  of  Exhibits  1  and  2 
both.  The  papers  tbat  I  signed  in  January 
were  mailed  to  me,  and  I  mailed  them  bock  to 
defcnd^pt.  Exhibit  F  is  a  letter  I  received 
January  1S14.  •  •  •  There  came  with 
the  letter  some  lepers  releasing  the  Ford  Mo- 
tor Company,  and  receipts  for  additional  com- 
pensation to  the  Herring  Motor  Company. 
Tbey  are  tbe  same  ones  as  these  exhibits  I 
have  jnst  been  referring  to.  •  •  •  After  I 
received  the  second  letter  I  signed  the  papers 
referred  to  In  tfas  letter,  and  sent  them  to  de- 
fendant" 

Plaintiff  ttwn  offered  tbe  two  letters  of 
January  10  and  21,  1914,  one  of  which  has 
been  before  set  out.  Witness  continues  in 
regard  to  tbe  conversation  wltb  Bockweil  as 
to  the  contracts  In  suit: 

"I  objected  to  signing  these  papers,  and  he 
said  Tou  signed  them  for  last  season  and  got 
your  added  commiastons  aD  right,  didn't  yon?* 
I  said  that  I  bad  gotten  them.  He  said,  'It  will 
be  the  same  this  year.  We  have  to  bare  these 
papers  signed  in  order  to  get  onr  added  com- 
miesions  from  the  Ford  Motor  Company.*  He 
did  not  make  any  claim  that  by  signing  the 
papers  that  I  was  turning  over  these  added 
commissions  to  defendant,  or  that  they  were 
for  their  own -use,  or  that  they  were  to  keep 
them;  I  would  not  hare  signed  them  if  he  had 
told  me  that  was  the  purpose." 

As  said,  though  the  contract  for  tbe  first 
year  of  the  two  years  in  controversy  is  dated 
October  29,  1914,  it  covered  a  part  of  the 
time  for  1914  prior  thereto,  and  it  appears 
that  for  such  prior  time  plaintiff  was  operat- 
ing nnder  tbo  contract  which  bears  date  Oc- 
tober 29.  The  contract  recites  tbat  it  Is  for 
business  until  August  1,  1915,  and  does  not 
say  when  the  contract  shall  commence.  That 
la  the  only  date.  As  to  the  last  year,  1916, 
he  says  Rockwell  said  he  had  some  other  pa- 
pers be  would  like  to  have  plaintiff  sign; 
there  were  two  of  them  like  Exhibit  1,  before 
set  out,  and  that  Rockwell  said  in  r^ard 
to  tbe  object  of  getting  these  papers: 

"I  told  him  I  hadn't  received  my  commissions 
for  the  last  year,  and  be  said,  'You  will  get 
them  all  right  They  never  do  come  along  un- 
til fall.  Never  have  gotten  them  until  October.' 
This  was  in  August.  'You  never  have  got  the 
added  commissions  until  fall,  when  all  the  busi- 
ness is  wound  up.  You  will  get  them  in  plenty 
of  Ume  when  the  business  is  wound  up  for  the 
season.'  I  asked  him  it  it  was  Jast  tiis  same 
as  the  fwmer  years,  and  he  said,  Ton  wilL 
It  Is  Just  like  it  has  been.'  He  said  be  had  to 
have  a  receipt  from  the  sublimited  agents  to 
the  Ford  Motor  Company  before  that  company 
would  pay  to  the  Herring  Motor  Company  the 
added  commissions,  and.  If  we  would  sign  these 
and  give  them  to  them  now,  their  volume  of 
business  would  start  added  commissions  coming 
ba^  in  three  or  four  weeks  to  where  they 
would  be  getting  S  per  eeat  Zf  m  vonid  sics 


Digitized  by  Google 


Iowa) 


BABB 


r.  HEBRIKO  UOTOB  00. 
iltt  N.W.) 


677 


them  now  they  would  bare  that  money  to  use 
in  the  bniliiesa.  He  did  not,  on  either  of  these 
occasions,  make  any  claim  that  I  was  turning 
them  over  to  them,  snd  that  I  had  no  farther 
interest  fn  them.  I  would  not  have  signed 
these  last  papers  If  he  had  made  any  statement 
of  that  bind.  After  the  time  I  signed  this  last 
paper  I  had  talks  with  Rockwell  a  number  of 
times  about  these  commissioDS  coming  to  me. 
He  said  matters  were  slow,  end  they  would 
come  through  eventuallr,  as  soon  as  the  busi- 
ness was  closed  up.  Afterwards,  and  in  Joly, 
1916,  I  asked  him  again  about  it,  and  he  said 
he  adnt  beliere  I  was  going  to  get  it.  H«  aald 
tliey  had  not  made  as  much  money  as  th^ 
would  like  to,  and  they  were  going  to  qnit,  any- 
way, that  year,  and  did  not  think  he  would  pay 
them.  I  told  him  it  was  a  funny  way  to  do, 
not  to  give  a  man  wliat  he  had  earned,  and  told 
him  1  was  going  to  turn  the  matter  over  to  my 
attorney.  No  part  of  the  added  commissions 
under  these  contracts  lias  been  paid  for  these 
two  yean.'* 

He  says  be  relied  on  Bockwell's  statements 
as  to  what  the  releases  meant,  and  not  what 
they  read.  The  contracts  and  releasea  were 
all  signed  at  Etame  sitting,  the  contracts  first, 
and  then  the  receipts  or  releases;  had  no 
talk  with  Mr.  Herring  when  the  contracts 
for  the  two  years,  1914  and  1915,  and  the  re- 
leases were  made.  He  denies  Mr.  Herring's 
testimoay  on  the  subject. 

It  aiqpears  that  defendant  ceased  acting 
as  agent  for  the  Ford  Company  at  about  the 
dme,  or  soon  after,  the  end  <tf  the  second 
aalea  year  in  gu^tlon.  We  understand  ap- 
pellant  to  concede  that,  if  the  releases  were 
not  a  part  of  the  original  contract,  and  the 
contract  was  as  plaintiff  claims,  then  plaintiff 
would  be  entitled  to  recover.  The  principal 
contention  of  appellant  seems  to  be  that  the 
evidence  offered  by  plaintiff  on  this  subject 
as  tending  to  show  what  the  contract  was, 
was  not  admissible.  We  tliink  It  was,  and 
we  shall  briefly  state  the  reasons  for  so  hold- 
ing later  in  the  opinion.  The  appellant's  ob- 
jection thereto  was  raised  by  objections  to 
the  evidence,  by  motion  to  direct  a  verdict, 
by  ofEered  instmctions,  and  by  ezceptlonfl  to 
the  Instmctiois  glvoi.  Aivellant's  motion 
for  a  directed  verdict  was  made  at  the  doee 
of  plaintiffs  evidence^  and  was  ovarrnled. 
It  was  not  renewed  after  defendant  intro- 
duced its  evidence.  Appellee  contends,  cit- 
ing cases,  that,  if  there  any  error  in 
overmlbig  the  motion,  it  was  waived.  The 
trial  court  instmcted  on  all  the  theories  of 
the  case  as  presented  by  both  plaintiff  and 
defendant,  saying  in  part  substantially  this: 
mat  the  first  question  is.  What  were  the 
ctmtracts  'und  agreements  between  plaintiff 
and  the  defendant  and  the  Ford  Oompany? 
that  plaintiff  claims  that  the  written  con- 
tracts A,  B,  and  G  were  the  contracts,  while 
d^endant  claims  that  such  are  not  the  whole 
ot  tbe  contracts  mtered  Into;  that  the  Jury 


should  consider  all  the  evidence  gurroanding 
the  parties  hereto  at,  before,  and  after  the 
signing  of  the  contracts,  and.  If  the  Jury 
should  find  that  the  releases  offered  in  evi- 
dence by  defendant  were  a  part  of  said  con- 
tracts, and  intended  by  the  parties  hereto  as 
such,  and  to  release  to  defendant  the  added 
commissions,  and  were  not  the  property  of 
plaintiff,  but  were  by  the  terms  of  the  con- ' 
tract,  as  modifled  by  tbe  releases,  to  be  the 
property  of  defendant,  then  the  verdict 
should  be  for  the  defendant  But,  on  the 
other  hand,  if  the  Jury  should  find  that  the 
contracts  A,  B,  and  C  do  represent  tbe  agree- 
ment of  tbe  parties  and  that  said  releases 
w^ere  executed  and  delivered  by  plaintiff  to 
defendant  for  the  purposes  claimed  by  plain- 
tiff, there  would  be  no  consideration  for  said 
releases,  and  defendant  could  not  be  held* 
Justified  in  holding  the  money  received  l¥om 
the  Ford  Motor  Company  under  said  con- 
tracts A,  B,  and  C- 

The  foregoing  is  instruction  No.  8.  The 
substance  of  No.  9  Is  that  defendant  denies 
that  plaintiff,  under  the  contracts  with  the 
defendant  and  the  Ford  Company,  was  to  be 
paid  any  fuil^er  sum  than  that  of  16  per 
cent  of  plalntifTs  sales;  that  the  contracts 
At  B,  and  O  do  not  express  all  of  the  cm- 
tract,  and  dalma  that  tiie  rtieases  ace  and 
were  a  part  of  the  Mmtracts,  and  that  it  was 
ondmtood  and  agreed  between  plaintiff  and 
defendant  and  the  Ford  Company  that  the 
releases  were  a  part  of  tbe  contracts ;  that 
if  the  Jury  ^ould  find  that  said  releases 
were  made  at  tbe  same  time,  as  a  part  of  the 
contracts,  and  Intended  to  convey  and  r^ease 
to  said  defendant  the  added  commissions, 
then  plaintiff  could  not  recover.  The  sub- 
stance of  No.  10  la  that  defendant  claims  that 
the  releases  were'  ezecnted  and  delivered  as  a 
part  of  tbe  contracts,  and  that  the  considera- 
tion for  said  releases  was  that  defendant 
would  execute  the  contracts  A,  B,  and  C,  and 
appoint  plaintiff  as  a  snbagoit;  that,  if  the 
Jury  should  find  snch  ccmtention  of  the  de- 
fendant to  be  true,  and  that  the  releasee  were 
executed  as  a  part  <d  the  contracts,  and  for 
the  purpose  of  Inducing  de^dant  to  execute 
tbe  contracts,  thai  said  releases  would  be 
founded  upon  a  good  and  snfflctent  considera- 
tion, and  ttw  Vffrdict  should  be  fOr  d^end- 
ant,  but,  on  tbe  other  hand,  if  tbe  Jury  shoaUt 
find  that  plaintiff  and  defendant  executed 
the  contracts  A,  B,  and  O,  and  that  the  ex- 
ecatton  tiiereof  was  not  dependent  upon  the 
ezecuHen  of  tbe  said  releases,  and  tbat  said 
releaaes  were,  at  the  same  time,  or  thereaft- 
er, made  by  the  [dalnt}ff  without  any  con- 
sideration tfaer^or,  defendant  could  gain  no 
rights  by  reason  of  said  releases,  and  the 
same  would  not  be  a  defense  to  the  claim  of 
plaintiff — in  other  words,  the  necution  and 
delivery  to  defmdant  by  plaintiff  of  said 
raieases  most  have  been  as  a  part  of  the  con- 
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tract3  of  the  patties  to  be  binding  upon 

plaintiff. 

The  substance  of  No.  11  Is  that  plaintiff 
admits  signing  the  releases,  but  claims  the 
same  were  executed  and  delivered  to  de- 
fendant, not  as  a  part  of  the  contracts  A,  B, 
and  C,  and  that  tlie  same  were  not  Intended 
to  be  a  part  thereof,  and  that  they  were  ex* 
■ecuted  by  him  to  enable  defendant  to  secure 
trom  tbe  Ford  Company  the  added  commis- 
slons,  and  so  that  the  same  could  eventually 
be  paid  over  to  plaintiff  by  the  defendant, 
and  if  the  Jury  should  so  find  that  there  was 
no  otber  consideration  given  by  defendant  to 
plaintiff  for  tbe  execution  of  such  release, 
then  defendant  could  not  retain  the  amount 
of  the  added  commissions  so  paid  to  it  by  the 
Ford  Company,  and  the  verdict  should  be 
'for  plaintiff.  The  Jury  were  further  told 
that  each  of  the  contracts  A,  6,  and  C  was  the 
basis  of  a  separate  count  in  the  petition,  and 
that  the  Jury  could  find  for  him  on  any  one 
or  an  of  said  counts,  or  against  him  or  any 
one  or  all  of  said  coimts  as  the  jury  might 
dean  the  evidence  warranted.  Instruction 
No.  6  placed  the  burden  of  proof  upon  the 
plaintiff,  and  that,  unless  he  has  proTen  a 
prepcmderance  of  the  evidence,  tbe  verdict 
diould  be  for  tbe  defendant, 

[1,  2]  Taking  np,  now,  briefly  Qie  question 
as  to  the  admlsslblll^  of  the  evidence  In  re- 
gard to  tbe  releases:  Th«re  might  be  force 
In  appellant's  «mteBti<ni  It  the  release  were 
considwed  by  tiiana^Teg  or  as  a  part  of  tbe 
original  contracts  between  the  three  parties. 
D^endant  was  claiming  that  the  original 
eontracts  did  not  express  all  the  agreement 
They  so  plead,  and  they  first  introduced  th^r 
evidence  on  that  subjed,  and  its  evidence 
tended  to  show  that  the  releases  were  ex- 
ecuted in  such  a  manner  as  that  they  were  a 
part  of  the  original  contract.  Thus  far  ap- 
pellant concedes,  as  it  must,  that  the  evidence 
was  iHwper.  It  la  ijulte  clear  that  plaintiff 
had  a  right  In  rebuttal  to  meet  this  testi- 
mony by  contradicting  defendant's  evidence, 
and  by  showing  that  the  releases  were  not  ex- 
ecuted at  the  same  time,  or  as  a  part  of  the 
original  contracts,  and,  if  they  were  not  so, 
then  to  explain  the  purpose  of  the  execution 
of  the  releases.  It  la  significant  that  it  does 
not  appear,  and  we  do  not  understand  de- 
fendant to  (daim  that  any  one  was  present  at 
the  time  the  releases  were  executed  who  was 
nq^esentlng  the  Ford  Motor  Company,  At 
least  tbe  jury  oonld  have  found  from  tbe 
evidence  tiut  no  (»e  was  r^resenting  the 
Ford  Motor  Company,  or  that  tbe  contract 
was  modifled  as  to  it  Tbe  original  contract 
vm  between  the  three  parties.  It  provides 
that  no  dianges  axe  authorised  without  the 
consent  of  the  Ford  Motw  Company.  This 
being  BO,  the  plaintiff  and  tbe  defendant 
eovld  not  Una  tim  Ford  Gtnnpony.  The  origi- 
nal contract  is  qieolflo  tn  regard  to  tbis,  and"! 


Is  specific  that  no  arrangement  shall  be  made 
between  limited  and  sublimited  agents  which 
will  deprive  the  sublimited  agents  of  the 
added  commissions  due  from  the  Ford  Com- 
pany. The  matters  just  referred  to  were, 
perhaps,  more  questions  for  the  Jury  as  bear- 
ing upon  what  the  contract  and  amngem«it 
really  was. 

Appellant  cites  Doolittle  v.  Murray,  134 
Iowa.  536,  546,  111  N.  W.  999;  McCabe  v. 
O'Connor,  68  Iowa,  134,  28  N,  W.  573 ;  Far- 
reU  V.  Wallace,  161  Iowa,  528,  532,  143  N. 
W.  488.  These  were  cases  where  parol  evi- 
dence was  sought  to  be  Introduced  to  vary  an 
unambiguous  writing.  The  cases  are  dted 
to  the  point  that  the  evidence  varies  a  writ- 
ten contract,  and  that  as  to  part  of  the  parol 
evidence  the  court  erroneously  admitted  evi- 
dence as  to  releases  signed  in  the  preceding 
year.  As  to  the  last  proposition,  we  think 
that  the  matters  were  ao  closely  related  and 
connected  that  It  was  jfTopex  to  admit  such 
evidence  for  the  purpose  indicated  by  the 
court  Many  cases  are  dted.  Iqr  aK>eIlee  on 
this  point.  We  sliall  slmi^  cite  some  of 
them  wittiout  discussion.  He  dtes  McCor- 
mlck  V.  Morlan,  121  Iowa,  451,  96  N.  W.  976. 
that  no  parol  testimony  was  received  wbldi 
varied  the  terms  of  tbe  writing;  that  it  ft 
always  permissible  to  show  that  a  contract 
was  never  delivered.  Also  Rath  v.  Scboon, 
182  N.  W.  190,  that,  if  the  terms  of  an  agree- 
ment are  ambiguous,  and  require  explana- 
tion, then  tbe  conversations  and  conduct  of 
the  parties  are  admissible  in  aid  of  tbe  con- 
struction; tbat,  if  the  releases  are  admissi- 
ble in  evidence,  then  they  must  be  construed 
in  connection  with  the  contracts  sued  on, 
and  all  the  other  testimony  whidi  present 
an  ambiguous  situation.  They  dte  also  Wan- 
kee  Bank  V,  Jones,  179  Iowa,  261, 159  N.  W. 
691;  Sutton  v.  Weber,  127  Iowa,  361,  367, 
101  N,  W.  776.  Other  cases  are  dted  on  the 
theory  that  the  releases  signed  1^  plalutllC 
were  only  receipts  in  advance  to  enaUe  de- 
fendant to  sooner  obtain  the  money  from  the 
Ford  Motor  Company,  and  not  given  for  the 
purpose  of  releasing  added  commissions ;  that 
plaintiff  had  a  right  to  show  these  thingw 
by  parol  testimony  (Oakland  v.  Liakins,  126 
Iowa,  121,  101  N.  W.  778,  3  Ann,  Cas.  559; 
Selma  Bank  v.  Harlan,  167  Iowa,  673,  676. 
149  N.  W.  882;  Laub  v.  Bomans,  131  lovfA, 
428,  105  N.  W.  102),  and  the  foUowing  cases 
as  holding  that  it  is  always  admissiUe  to 
explain  a  receipt  by  parol  testimony:  Jonee 
V.  Construction  Co.,  150  Iowa,  194,  128  N.  W. 
830;  Dilenbeck  v-  Herrold,  183  Iowa,  264, 
164  N.  W.  869;  HalUgan  v.  Keller,  167  Iowa, 
72,  148  N.  W.  971:  Mounoe  v.  Ktets.  101 
Iowa.  192,  70  N.  W.  119 ;  McAnnnlty  v.  Sefek, 
09  Iowa,  686.  18  N.  W.  743;  22  C  J.  1185. 
Otber  cases  are  dted  to  tbe  point  that,  al- 
though no  fraud  was  originally  Intended  in 
tbe  execution  of  the  nieaaea,  d^mdant  no/ 
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not  subsequratly  make  improper  use  of  the 
instrumait  In  violation  of  the  promise  or 
agreement  of  the  defendant  Lavalleur  v. 
Habn,  162  Iowa,  649,  662,  182  N.  W.  877,  89 
I*  B.  A.  (N.  S.)  24;  17  Oyc.  693;  22  O.  J. 
1212.  While  appellee  has  quite  folly  stated 
the  facts,  It  seems  be  has  not  iqwcdflcally 
pleaded  fraud. 

2.  Appellant  complains  of  instructions  8 
and  9,  the  substance  of  which  has  been 
heretofore  set  out.  Appellee  contends  that 
the  instmctlons  were  not  properly  excepted 
to  by  appellant  so  as  to  raise  the  questions 
now  argued.  However  this  may  be,  we  think 
the  instructions  fairly  present  the  defend- 
ant's theory  of  the  case.  In  one  of  them  the 
word  "intention"  is  nseiS,  but  we  thlnfc  It 
19  used  in  audi  a  way  as  that  it  means  the 
purpose  or  object  of  the  imrtles  In  executing 
the  releases,  as  shown  by  the  evidence. 

[S]  It.  Appellant  complains  because  the 
court  did  not,  by  instrucUuis  define  the  legal 
term  "consideration."  It  is  necessary  some- 
times to  define  legal  terms,  but  we  think  the 
word  "considerfttlon''  is  so  generally  used, 
and  so  well  understood,  that  the  Jury  would 
undOTStand  Its  use  without  any  instruction. 
38  Cyc.  1686;  Bank  v.  Black.  91  Iowa,  490, 
496,  89  N.  W.  283.  No  Instroctlon  on  this 
subject  was  asked  by  ai^Uant  In  the  cases 
dted  by  ivpellaat,  InstructiQns  were  actfced 
and  refused.  We  think  the  trial  court  cov- 
ered In  Its  Instructions  all  Issnea  tendered  by 
defendant,  and  that  the  Instructlcms  asked 
were  covered  by  those  given,  in  so  far  as  they 
were  applicable.  Some  other  questions  are 
argued,  but  the  opinion  Is  already  too  long, 
and  we  think  we  have  covowd  Oie  main 
points. 

[4,  I]  4.  Ai^llant  moved  for  a  dian;^  of 
place  of  trial  from  Clarke  county  to  Polk 
county.  The  argument  Is  very  hrlet  on  that 
proptMdtion.  It  is  appellant's  contention  that 
defOndant  Is  not  a  resident  of  Clarke  county, 
and  has  no  agent  ther^n ;  that  the  suit  does 
not  arise  in  connection  with  any  agency  in 
Clarke  county,  and  the  contract  was  not  to 
be  performed  in  that  countj'.  They  cite  Code, 
II  3500,  3501,  35(M.  Plaintiff  claims  that  de- 
fradant  had  an  office  and  a^ncy  In  Clarke 
county  for  the  transaction  of  business,  and 
that  this  suit  grows  out  of  and  Is  connected 
with  the  same.  Code.  |  8600.  Appellee  filed 
an  extended  resistance  to  appellant's  appli- 
cation for  tliange,  setting  np  exhibits  and 
other  matters  as  tending  to  show  the  manner 
of  conducting  the  business  In  Clarke  county. 


Plaintiff  bought  all  his  cars  through  defend- 
ant, and  purchased  his  supplies  and  acces- 
sories from  the  defendant  The  cars  were 
sold  in  Clarke  county.  Defendant  had  direct 
supervision  over  plalntifl's  business  in  Osceo- 
la. Defendant's  agents  and  employees  visited 
plalntUTs  place  of  busi^eas  and  directed  how 
the  same  should  be  operated  and  conducted. 
Plaintiff  had  no  dealings  directly  with  the 
Ford  Company,  but  always  made  his  .con- 
tracts with  the  defendant  A  letter  from  de- 
fendant to  plaintiff  states  that  plaintiff's  cars 
would  be  shipped  direct  to  plaintiff  in  car- 
load shipments;  thus  defendant  construed 
Its  business  relations  with  plaintiff  to  mean 
that  plaintiff  was  one  of  its  dealers.  This 
letter  recites  that  heretofore  defendant  had 
maintained  a  large  stock  in  Des  Moines  when 
possible,  but  that  this  was  to  be  discontinued. 
In  the  contracts  defendant  Is  referred  to  as 
the  limited  agent  while  plaintiff  is  referred 
to  as  the  snbllmlted  agent  The  Ford  Motor 
0(Hnpany  wrote  defendant,  referring  to  plain- 
tiff as  defendant's  agent  at  Osceola,  and  stat- 
ing that  tbey  "were  unable  to  asdst  defend- 
ant'B  agent  Other  exhibits  diQfW  how  defend- 
ant handled  business  of  ttie  various  sub- 
agents.  The  contracts  sued  npOn  required 
plaintiff  to  maintain  a  place  of  business  in 
Osceola  for  the  purpose  of  conducting  such 
subllmited  agency.  Other  drcumstaiices 
need  not  be  referred  to.  We  are  dted  by 
appellee  to  Lodce  v.  Chronicle  Co.,  107  Iowa, 
890,  394,  78  N.  W.  49 :  Gross  r.  Nichols,  72 
Iowa,  239,  33  N.  W.  663.  These  cases  hold 
that  the  question  as  to  whether  defendant 
was  maintaining  a  place  of  business  In 
Clarke  coun^  Is  a  question  of  fact,  and  not 
of  law.  We  think  the  following  cases  sustain 
the  trial  court's  ruling.  Gilbert  v.  McCiiT- 
lough,  140  Iowa,  862, 118  N.  W.  611;  Lake  v. 
Silo  Co.,  m  Iowa,  736, 158  N.  W.  673;  Ock- 
eraon  v.  Bumham,  68  Iowa,  570,  19  N.  W, 
676.  Appellee  makes  tlie  further  pt^t  that 
the  ruling  now  under  consideration  was  made 
prior  to  the  appeal  of  the  case  to  the  Supreme 
Court,  and  that  appelant  did  not  ineaent 
that  question  on  the  former  appeal,  and  that 
this  should  have  been  done,  and  1^  its  fallr 
ure  to  do  80  appellant  has  waived  tSie  ques- 
tion. MitcheU  v.  Lang,  112  N.  W.  87.  No 
prejudicial  error  appears,  and  the  judgment 
Is  affirmed. 

STEVENS,  O.  J.,  and  WEAVBR  and  VB 
GRAFF,  JJ.,  concur. 
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CONDIT  V.  FELDMAN  at  al.    (No.  34392.) 
(Supreme  CoQrt  of  Iowa.   Feb.  14,  1922.) 

1.  Maitar  aid  sarvant  «s»53— Danagm  from 
unskilled  work  hold  not  rMovaraMe. 

Owner  who  employed  unskilled  carpenter 
to  make  repairs  to  house  and  agreed  to  pay 
-him  therefor  merely  one-half  of  the  rate  of 
compensation  charged  by  ordinary  carpenters 
and  famished  him  with  secondhand  lumber 
of  a  very  rough  sort  could  not  recover  damages 
for  imskillful  work  In  the  abaence  of  a  war- 
ranty or  representation  of  skill. 

2.  Meohanios'  liens  «s»279— Claimant  snlng  to 
foreclose  olalm  had  burden  of  proving  claim. 

Carpenter  suing  to  foreclose  mechanic's 
lien  for  labor  had  the  burden  of  proving  his 
'claim. 

Appeal  from  District  Court,  Woodbury 
County;  George  Jepson,  Judge. 

Suit  to  foreclose  a  mecliftnlc*i  Hen  for 
Wxa.  Tbere  was  a  decree  for  plaintiff,  and 
the  d^endants  appeaL  Afflrmed. 

Naglestad  &  Plzeyi  of  Sioux  City,  for  ap- 
p^lants. 

Farr  &  Farr,  of  Sioux  City,  for  appellee. 

EVANS,  J.  [1]  The  plaintiff  pleaded  an 
Itemized  statement  of  bis  account  showing 
674  hours  of  labor  of  50  cents  per  hour  and 
credited  partial  payment  thereon  and  claimed 
a  balance  due  of  $137.  The  defense  was 
that  the  claim  was  excessive,  and  that  the 
plaintiff  bad  worked  for  324  hours  and  no 
more,  and  that  he  bad  been  overpaid  for 
such  work  to  the  amount  of  $9.  There  was 
also  a  counterclaim  for  $200  for  damages 
for  unskillful  work.  The  plaintiff  was  a 
very  unskilled  carpenter.  He  worked  for 
60  cents  an  hour,  which  was  half  the  rate 
of  ordinary  carpenters.  The  defendant  Feld- 
man  was  a  Russian  fruit  peddler  who  had  a 
house  comprising  his  home  which  needed 
much  repair.  The  plaintiff  was  engaged  in 
such  repair.  The  work  consisted  of  putting 
on  a  new  roof  and  of  building  a  porch  and 
of  doing  more  or  less  plastering  ond  chimney 
building  and  of  enlarging  rooms  and  Insert- 
ing windows  and  various  other  things.  The 
material  furnished  him,  except  perhaps  the 
dilngles.  was  secondhand  lumber  of  a  very 
rough  sort  obtained  by  the  defendant  either 
by  gift  or  trade.  The  combination  of  plain- 
tiff's lack  of  skill  and  the  quality  of  the 
material  furnished  him  to  work  with  did 
not  result  In  a  first-class  job.  No  warranty 
or  representation  of  skill  by  the  plaintiff  was 
charged  by  the  defendant.  The  trial  court 
allowed  nothing  upon  the  counterclaim.  The 
only  other  issue  related  to  the  amount  of 
plaintiff's  time  and  the  amount  of  paj.jents 
that  had  been  made  to  bim.  Xo  question  is 
presented  except  these  tact  questions. 


[2]  The  burden  was  upon  the  plaintiff  to 
prove  his  claim.  There  Is  a  good  deal  that 
is  unsatisfactory  about  his  evidence.  The 
evidence  on  behalf  of  the  defendant  was  even 
more  unsatisfactory.  In  the  course  of  the 
trial  the  defendant  confronted  the  plaintiff 
with  a  leaf  from  his  own  notebook  which. 
If  it  had  reference  to  the  defendant's  Jot^ 
showed  a  less  number  of  hours  of  work  by 
the  plaintiff  and  a  smaller  balance  due  than 
that  claimed.  The  plaintiff  denied  that  the 
contents  of  such  leaflet  had  reference  to  the 
Feldman  job.  The  defendant,  however,  in- 
troduced the  leaflet  In  evidence.  The  trial 
court  entered  judgment  against  the  defend- 
ants for  the  amount  of  balance  due  as  shown 
by  such  leaflet 

Inasmuch  as  only  a  fact  question  is  in- 
volved it  will  serve  no  useful  purpose  that 
we  enter  upon  a  discussion  of  the  evidence. 
We  have  carefully  read  the  record,  and  on 
the  whole  are  satisfied  with  the  findings  of 
the  trial  court  ' 

The  decree  Is  accordingly  afflrmed. 

STEVENS,.  C.  J.,  and  ARTHUR  and  FA- 
YILLE,  JJ.,  concur. 


MARX  V.  KING.   (No.  34316.) 
(Supreme  Court  of  Iowa.  Feb.  14.  1922.) 

1.  Vendor  and  purchaser  ^77— Requirement 
tliat  purchaser  give  mortgage  impIiMl  usual 
form  of  mortgage. 

Agreement  by  purchaser  to  give  a  pur- 
chase-money mortgage  due  in  10  years  implied 
the  execution  of  notes  and  mortgages  In  the 
usual  form,  with  interest  payable  ammally,  and 
not  at  maturity  only. 

2.  Vendor  and  purchaser  9=»l5t~C0Btr«et  to 
"furnish"  warranty  dead  obligated  vendor  to 
furnish  ana  exaouted  by  himself. 

By  the  printed  portion  of  the  contract,  the 
vendor  bound  himself  to  execute  a  deed  con- 
veying the  fee  to  the  purchaser  with  the  ordi- 
nary covenants  of  warranty,  and,  by  the  writ- 
ten portion,  to  furnish  a  warranty  deed  con- 
veying the  premises.  Held,  this  required  the 
vendor  not  only  to  furnish  a  deed  containing 
the  usual  covenants,  and  conveying  the  prem- 
ises to  the  purchaser,  bnt  the  deed  must  be 
one  executed  by  himself,  not  by  third  parties 
in  whose  name  title  stood;  Code,  f  4616.  as  to 
conflict  between  writing  and  printing,  being  in- 
applicable. 

[Ed.  Notev— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Far- 

nisb.] 

3.  Vendor  and  purchaser  «=>I5I  —  Vendor's 
tender  of  deed  by  record  owner  is  Insufflolant. 

Generally,  where  vendor  agrees  to  convey 
by  warranty  deed  land,  the  title  to  which  is  in 
a  third  person,  tender  of  a  deed  by  sneh  person 
is  not  Buffident 


«s9For  otlier  oaaei  see  same  topio  and  KBT-NUUBBR  ta  all  KeT-Numbtrad  DliesU  anA  ladeus 
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4.  Vendor  aid  pardiaaer  ^15^  —  Purehassr 
cannot  be  required  to  aooept  conveyance  from 
third  person  in  absence  of  stipulation  there- 
for. 

Generall;  a  purchaser  cannot  be  required 
to  accept  a  conveyance  from  a  third  person,  al- 
tboagh  a  good  titie  la  thereby  conveyed,  unless 
It  Is  so  stlpnlated  In  the  contraet. 

-S.  Veador  aad  pii^Msr  ^»89— Vendor,  not 
rocord  owbm-,  may  aot  forfait  ooatraot 

A  TUidor,  not  the  record  mmer  of  tiie 
premises  sold,  la  not  in  m  position  to  forfeit  the 
contract. 

AK>eal  from  District  Court,  0*Brlai  Coun- 
ty ;  Wm.  HntchlDSon,  Judges 

Action  In  eiinlty  to  comp^  tbe  Bpedfle  per- 
formance of  a  contract  to  conv^  real  estate. 
Decree  grantliiff  qpectfie  pwft>rmance,  but 
plaintiff  appeals  from  certain  provlsloni 
thereof.  ModlQed  and  remanded, 

T.  M.  Zink,  of  Le  Mars,  for  appellant 
Molyueux,  Maher  &  Melor,  of  Cherokee, 
for  appellee. 

STEVBKS,  C.  J.  As  stated,  this  is  an  ac- 
tion to  comptH  tbe  tpeci&c  performance  of 
a  contract  to  CMivey  real  estate.  The  con- 
tract was  executed  April  24,  1919,  between 
Boy  H.  King,  as  party  of  the  first  part,  and 
3.  P.  Marx,  as  part  of  the  second  part.  By 
the  terms  of  the  contract  the  party  of  the 
first  part,  appellee  herein,  agreed  to  sell  the 
W.  H  of  section  22,  township  90,  range  39, 
O'Brien  county,  the  record  title  to  which 
was  then  In  one  Samuel  PaiiEer,  and  the  N. 
K.  %  of  section  21,  township  9G,  range  40, 
the  record  title  to  which  was  in  Luella  L. 
Hughes,  and  also  the  N.  W.  %  of  section  22, 
township  96,  range  40  west  of  the  fifth  P.  M., 
th'e  title  to  which  was  in  Edytb  D.  King,  to 
apiiellant  for  the  agreed  consideration  of 
1196,000,  $13,000  of  which  was  paid  upon 
the  execution  of  the  contract,  the  balance  to 
be  paid  as  follows:  $17,000  cash  on  March 
1,  1920 — appellant  to  assume  mortgages  upon 
the  W.  %  of  section  22  as  follows;  One  of 
120,000,  due  AprU  25,  1922;  one  of  $20,000, 
due  March  1, 1928;  one  of  $7,000,  due  March 
1,  1923;  one  of  $15,000,  due  March  1,  1925, 
all  bearing  interest  at  the  rate  of  5  per  cent, 
from  March  1,  1920;  also  a  certain  first 
mortgage  to  be  placed  upon  the  N.  W.  ^  of 
section  22  and  the  N.  E.  M  of  section  21 
aforesaid,  and  to  give  back  mortgages  for 
the  dlCTerence  between  said '  first  mortgage 
and  $80,000,  due  March  1,  1930,  with  Interest 
at  6  per  cent,  from  March  1,  1920,  and  to  as- 
sign to  appellee  two  mortgages,  aggregat- 
ing $23,000,  which  are  fully  descrlt}ed  in  the 
signed  memorandum  attached  to  the  con- 
tract. Appellant  failed  to  comply  with  the 
contract  and  make  the  cash  payment  re- 
quired on  March  1,  1920,  and  on  March  18th 
appellee  caused  a  notice  of  his  election  to 
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declare  a  forfeiture  of  the  contract  to  be 
served  upon  appellant.  On  April  3d  follow- 
ing, appellant  caused  a  written  tender  of  full 
performance  of  the  contract,  according  to  bU 
construction  thereof,  and  also  demanding  a 
warranty  deed  signed  and  executed  by  ap- 
pellee conveying  the  premises  to  a^llant, 
to  be  serveil  upon  him. 

On  July  26, 1919,  appellant  leased  the  west 
one-half  of  section  22  to  one  Theodore  Kroger 
for  the  term  of  one  year,  commencing  March 
1,  1920.  Before  ^scusslng  the  effect  of  the 
notice  given  by  aK>elle6  of  his  election  to 
forfeit  the  contract  and  of  the  terms  of  the 
written  tender  served  upon  appellee,  we  de- 
sire to  call  attmtlon  to  certain  material  pro- 
visions of  tbe  contract  After  apedfying  tbe 
terms  of  payment  the  contract  proceeds  as 
follows: 

"Second  party  will  assame  a  first  mortgago 
to  be  placed  thereon  •  ♦  ♦  and  will  give 
back  mortgases  for  the  difference  between  said 
first  mortgage  and  $80,000  dae  March  1,  1930^ 
with  Interest  at  S  per  cent  from  March  1, 
1920." 

In  bis  written  tender  of  April  3d  ajKWllant 
stated: 

"He  also  hereby  tenders  to  you  a  mortgage 
on  said  northwest  one-fourth  of  twenty-two 
and  the  northeast  one-fourth  of  section  twenty- 
one,  township  ninety-six  north  of  rttnge  forty, 
signed  by  J.  P.  Marx,  only,  the  same  secarh^ 
the  payment  of  the  som  of  forty-nine  thowMnd 
($49,000)  dollats  as  evidenced  by  notes  wUdi 
are  also  hereby  tendered,  said  notes  signed  by 
J.  P.  Marx  only,  and  bearing  interest  at  five 
per  cent  from  March  1st,  1920,  and  due  March 
1,  1930,  said  interest  not  being  payable  an- 
nually as  provided  in  said  contract" 

It  is  stlpnlated  in  the  record  that  on  April 
25,  1920,  W.  J.  Bennett  grantee  of  Samuel 
Parker,  by  himself  and  wife  executed  and 
acknowledged  a  warranty  deed  conveying 
the  west  one-half  of  section  22  aforesaid  to 
appellant,  and  delivered  the  same  to  appel- 
lee; that  Luella  L.  Hughes,  prior  to  March 
1st  executed  a  warranty  deed  conveying  the 
N.  B.  %  of  section  21  aforesaid  to  appellant, 
and  delivered  the  same  to  appellee;  that 
prior  to  March  1,  1919,  Edytb  B.  King  and 
ber  husband,  appellee  herein,  executed  a  war- 
ranty deed  conveying  tbe  N.  W.  %  of  section 
22  aforesaid  to  appellant  and  delivered  the 
same  to  appellee,  and  that  on  June  1,  1920, 
Edyth  King  and  her  husband  by  special  war- 
ranty deed,  conveyed  said  land  to  Luella  L. 
Hughes,  subject  to  a  mortgage  of  $16,000. 

Although  not  otherwise  appearing  In  the 
record,  the  chart  found  that  tbe  contract  be- 
tween the  parties  was  partly  printed  and 
partly  in  typewriting.  8o  far  as  material, 
the  printed  portion  of  the  contract  is  as  fol- 
lows: 

"In  case  the  said  second  party,  hia  legal  rep- 
resentatives or  assigns  shall  pay  the  several 
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8UD1B  of  money  aforesaid  punctually,  and  at  the 
several  times  above  limited,  and  shall'  strictly 
and  literally  perform  all  and  sineular  the 
agreements  and  sttpulationa  aforesaid,  after 
their  true  tenor  and  intent,  then  the  first  party 
will  malce  unto  the  second  party,  hia  heirs  and 
asstgnB,  upon  request  and  surrender  o£  this 
contract,  a  deed  cooreying  said  premises  ia 
fee  simple,  with  the  ordinary  covenants  of 
warranty,  and  furnish  an  abstract  of  title  to 
date,  showing  cleat,  merchantable  title,  except 
the  incambrancea  designated  herein." 

— and  the  typewritten  part  as  follows: 

"At  which  time  first  party  will  furnish  war* 
aaity  deeds  to  aald  premises." 

Tbe  contention  of  appellant  is  that  the 
^vision  of  the  contract  requiring  the  exe- 
cution by  blm  of  certain  mor^ages  upon  the 
premises  to  secure  notes  maturing  March  1, 
19S0,  does  not  contemplate  tbe  payment  of 
interest  annually,  but  only  at  the  maturity  of 
tbe  notes,  and  it  is  the  contention  of  app^ee 
that,  under  tbe  provisions  of  the  contract 
quoted  abor^  be  Is  required  only  to  fumisb 
a  warrant  deed  finm  tbe  record  owner  of 
the  land,  and  that  the  contract  does  not  bind 
him  to  personally  convey  the  premises  to  ap- 
pellant. 

CI]  Wltb  reference^  to  tbe  construction  to 
Jk  placed  upon  tiie  provision  of  the  contract 
obligating  appellant  to  uecute  notes  and 
mortgages  due  Mardi  1,  1930,  we  think  the 
•construction  contended  for  by  appellant  is 
clearly  unsound.  Tbe  form  of  tbe  notes  and 
mortgages  Is  not  set  out  in  the  contract,  but 
It  will  be  Implied  from  tbe  terms  thereof 
that  tbe  parties  contmnplated  the  execution 
of  notM  and  mortgages  In  tbe  usual  and 
ordinary  ftnm  of  audi  instruments  in  trans- 
actions of  the  cbaractOT  in  qnesUon.  Tbis 
questltm  Is  settled  by  the  recmt  case  of 
Merriam  v.  Leeper,  186  N.  W.  134.  Manifest- 
ly, therefore,  the  written  tender  of  pei^orm- 
ance  by  qvellant  did  not  meet  the  strict 
terms  of  the  contract 

[2]  The  court  below  sustained  appellee's 
cmiatruction  of  tbe  ccmtract,  and  held  that 
tbe  typewritten  portion  controlled,  and  that 
he  could  not  be  required  to  execute  a  deed 
conveying  the  nKtmSaea  to  appellant  This 
finding  cannot  be  austained.  In  the  first 
plao^  sectton  4016  of  tb»  Code,  which  Is  as 
ftdlows: 

"When  an  instrument  consists  partly  of  writ- 
ten and  partly  of  printed  form,  the  former  con- 
trols the  latter,     the  two  are  inconsistent" 

— is  not  appIleaUe  to  the  contract  in  ques- 
tion. This  statute  appllra  only  when  the 
printed  and  written  portions  of  tbe  contract 
are  inconslatoit  Helple  t.  Beinhart,  100 
Iowa,  625,  68  N.  W.  871;  Sylrester  v.  Am- 
mons,  126  Iowa,  140, 101  X.  W.  782;  Urbany 
v.  CarroU,  176  Iowa,  217,  1S7  N.  W.  200; 
CkHnmerdfd  Nat.  Bank  v.  May,  187  Iowa, 
888, 174  N.  W.  646.  There  ta  no  inconslstmcy 


whatever  between  the  printed  inovislpn  of 
the  contract  and  tbe  typewritten  portion 
thereof.  In  the  former  appellee  obligated 
himself  to  execute  a  deed  conveying  the 
premises  In  fee  simple  to  appellant,  and  In 
the  latter  to  furnish  a  warranty  deed  convey- 
ing the  premises  to  falm.  Considerlug  aU 
of  the  provisions  of  tbe  contract  together,  so 
as  to  carry  out  the  Intention  of  the  parties, 
appdiee  was  required  not  only  to  fumlcfh  a 
deed  containing  tbe  usual  covoiants  of  war- 
ranty ctmv^lng  the  premises  to  appellant,  but 
the  deed  fnmisbed  must  be  one  executed  by 
himself. 

[3}  Furthermore,  does  the  word  "fumisb" 
as  used  in  tbe  contract  r^eve  appellee  from 
the  duty  blmatif  to  execute  the  deed?  ^e 
rule  U  well  settled  that,  where  one  party 
agrees  to  convey  land  to  another  1^  war^ 
ranty  deed,  the  title  to  which  is  vested  in  a 
third  perstm,  tnder  of  a  deed  by  sudi  third 
person  is  not  sufficient  Warvelle  on  Vendors 
(2d  Ed.)  I  847;  Budd  T.  Savelli,  44  Ark. 
145;  Crabtree  v.  Levings,  63  IlL  626;  Bigler 
V.  Morgan,  77  N.  T.  312 ;  Weltael  t.  Leyson, 
23  S.  D.  867,  121  N.  W.  868;  Stelner  v. 
Zwickey,  41  Minn.  448,  43  N.  W.  876;  Ootts- 
cbalk  M^smhelraer,  ffi!  Wash.  299.  118 
Pac.  765,  115  Pac.  79;  Geo.  H.  Paul  Co. 
V.  Shaw,  86  Ean.  136,  U9  Pac  646,  87  L. 
a.  A.  (N.  SJ  1123,  Ann.  Cas.  IBISB,  956;  27 
B,  C.  L.  520. 

[4]  Another  rule  of  general,  if  not  uni- 
versal, acceptance  is  that  a  purchaser  can- 
not be  required  to  accept  a  conveyance  from 
a  third  person  although  a  good  title  Is  there- 
by conveyed  unless  It  Is  so  stipulated  in  the 
contract  James  v.  Burcbell,  82  N.  Y.  108; 
Miner  v.  HUton,  16  App.  Div.  55,  44  X.  T. 
Supp.  165;  Gaar  v.  Lockridge,  9  Ind.  92.  In 
each  of  tbe  above  cases  tbe  contract  involved 
provided  that  tbe  vendor  "would  convey  or 
cause  to  be  conveyed,"  and  tbe  court  h^ 
that  the  purchase  was  not  bound  to  accept 
the  deed  of  a  third  party,  altboui^  It  con- 
tained full  covenants  of  warranty.  Wbetiier 
or  not  the  latta:  rule  should  be  applied  to 
the  provisions  of  the  contract  in  question,  it 
is  clear  that  there  was  no  such  inconsistency 
between  tbe  written  and  printed  portions  of 
the  contract  as  to  invoke  the  statute. 

[E]  The  conclusion  from  the  foregdug  must 
be  that  tbe  notice  of  appellee's  election  to 
declare  a  forfeiture  of  the  contract  vras  In- 
effectual ior  that  purpose,  and  that  tbe  writ- 
ten tender  of  appellant  did  not  meet  the 
requirements  of  the  contract  &ud  that  ap- 
pellee was  not  bound  to  accept  the  notes  and 
mortgages  tendered.  Appellee  wae  in  de- 
fault on  March  1,  1920,  for  tbe  reason  that 
he  did  not  have  tiUe  to  480  acres  of  tbe  land, 
and  was  unwilling  to  oonv^  the  premises 
.directly  to  tbe  appelant  So  far  as  the  rec* 
ord  reveals,  appellee  was  not,  at  the  time 
of  the  tria^  the  record  awnec  of  any  of  tbe 
premises  described  In  the  contract  He  was 
not  therefwe^  at  the  time  notice  was  aerved. 


Digitized  by  Google 


lom) 


iUS  K.W.) 


In  a  position  to  forfeit  tbe  ccatnct.  Wdaar 
T.  Sowflk  186  Iowa,  fiOl,  170  N.  W.  7Q3w 

Wblle  tbe  record  Is  ominously  tflattf  as  to 
many  Important  matters,  It  Is  clearly  mani- 
fest tlterefrom  Uiat  both  parties  have  at  all 
times  treated  the  contract  as  stiU  subsiatlug. 
i'laiatlff  brought  this  action  for  spedflc  per- 
formance, asking  as  alternative  relief  for 
judgmoit'  for  913,000,  vith  interest  from 
Mardi  l,  1&20,  and  also  for  ^Uuuf^  in  the 
sum  of  920,000.  Willie  appellee  pleaded  a 
forfeiture  of  the  contract,  in  argument  in 
this  court  he  disavows  any  purpose  to  insist 
thereon,  anU  asserts  his  willingness  to  ex- 
ecute a  deed  with  personal  covenants  to  ai^ 
pellant  if  preferred  1^  him. 

Manifestly,  under  these  drcumstances,  ap- 
pellee may  not  retain  the  portion  of  the  con- 
sideration paid  and  refuse  to  carry  out  the 
obligations  assumed  by  blm  in  the  contract. 
Some  contention  is  made  by  counsel  for  ap- 
pellee that  appellant,  at  the  time  the  contract 
was  altered  into,  knew  ttmt  aiJpellee  did  not 
own  any  part  of  the  land,  and  that  no  objec- 
tion td  the  title  was  made  by  him  in  the 
court  below.  The  record  does  not  disclose 
whether  appellant  knew  that  niq;>ellee  was 
not  the  owner  of  tbe  land  at  the  time  the 
contract  was  entered  into,  but  It  does  show 
that  in  his  wrlttm  tender  he  demanded  a 
personal  conveyance  ttom  appellee.  The  con- 
tract required  appellee  to  furnish  an  abstract 
Showing  a  dear,  merchantable  title  except 
as  to  the  incumbrances  mentioned  in  the  con 
tracL  The  record  does  not  show  wbetbw  an 
abstract  was  furnished  appellant  or  not.  We 
think,  taowevw,  that  it  may  be  safely  as- 
sumed that  appellant  luiew  that  the  title  was 
not  in  appellee  at  tbe  time  he  commenced 
this  action,  although  appellee  admits  he  did 
not  show  him  the  deeds  in  his  possession. 

Tbe  decree  of  the  court  below  must  be 
modified  so  as  to  require  appellee  to  fumlBb 
an  abstract  showing  a  good,  mratAiantable 
title  in  bim  to  all  of  the  land  described  in 
tbe  contract,  subject  to  the  incumbrances 
named,  and  to  execute  a  deed  containing  tbe 
usual  covenants  of  warranty  to  appellant,  up- 
on appellant  payii^  the  balance  of  the  pur- 
chase jirice  and  otherwise  complying  with 
the  decree  of  the  lower  court,  wblch  provided 
that  the  form  of  tbe  notes  and  mortgages  to 
be  executed  by  aiv^Iant  should  be  such  as 
to  require  the  payment  of  interest  annually 
as  tbe  agreed  rate,  ^e  decree  tiiould  also 
allow  a'  reasonable  time,  say  30  days,  for 
each  party  to  perform  tbe  terms  of  the  con- 
tract as  above  Interpreted,  and  should  fur- 
ther provide  that,  in  the  event  appellee 
falls  or  refuses  to  furnish  abstract  showing 
a  merchantable  titi^  and  to  t^der  a  war- 
ranty deed  executed  by  himself  and  wife 
conveying  said  premises  to  appellant  within 
tbe  uiae  fixed  by  the  court,  that  judgment  be 
»tered  agUnst  blm  for  yiSiOOO,  with  Interest 
at  6  p«r  cent  from  March  1,  1920.   In  all 


other  respects  the  decree  Is  permitted  to 
stand.  It  follows  that  the  cause  must  be» 
and  1^  runanded  to  tbe  court  bslow  tm  de- 
free  in  baraumy  with  this  oplnimi.  The  costs 
In  this- court  will  be  taxed  to  appellee. 
Modified  and  remanded. 


EVANS,  ARTHUR,  and  FAVILLE,  JJ., 


concur. 


ALLEN  V.  BERKHEIMER  et  si. 
(No.  33093.) 

(StvrWBo  Court  of  Iowa.   Ttb.  17,  2922.) 

1.  Bouadariss  <S=>47(I)— Ves*or  held  estopped 
to  claim  purchaser  wu  sot  ODtttlsd  te  land 
In  his  pouessioH  sxtendlRg  bsyoMi  notes  and 
bounds  dasorlbed. 

Where  the  descriptioo  of  a  part  of  land  sold 
was  impossible,  except  hj  metes  and  bounds, 
and  surreyors  ran  their  Unes  and  furaiBhed  s 
description  to  the  scrivenar  which  gave  the 
purchaser  less  than  it  was  contemplated  he  was 
to  luive,  but  he  took  possession  in  accordance* 
with  the  real  understanding  of  tbe  parties,  be' 
yond  the  metes  and  bounds  included  by  tbe 
scrivener,  and  so  continued  tor  many  years, 
vendor  was  estopped  to  claim  that  the  pnr- 
chaser  was  not  entitled  to  the  land  In  bis  pos- 
session. 

2.  Drains  «sa63— Landowner  held  entitled  to 
ooDstrnot  diteh  from  anotlier  ditoh  maintain' 
ed  for  isany  years  to  a  pond,  bnt  net  t»  dan 
original  dlteh. 

Where  a  ditch  was  maintained  by  property 
owners  (or  many  years,  bnt  was  too  narrow  to 
confine  drainase  waters  at  times  of  high  water, 
a  landowner  had  the  right  to  constrnct  a  ditch 
from  it  along  a  natural  water  course  to  a  big 
pond,  partly  on  tbe  land  of  another,  but  bad 
no  right  to  dam  up  tbe  original  ditch,  so  as  to 
force  tbe  water  along  the  new  ditch. 

3.  Drains  «=363— Party  silowsd  only  nonlnal 
damages  for  wrongful  damming  of  ditch. 

Where  tbe  evidence  was  not  in  condition 
to  enable  the  court  to  say  what  damages  were 
sustained  by  reason  of  the  wrongful  damming 
of  a  ditch,  only  nominal  damages  were  allowed. 

Appeal  from  District  Court,  Iowa  County ; 
EL  P.  Howell,  Jndffe. 

PlalntlfiE  brought  his  suit  in  equity  to  re- 
cover and  to  quiet  title  to  a  strip  of  ground 
comprising  about  one  acre.  The  defendant 
filed  a  counter  suit  to  recover  and  to  quiet 
title  against  tbe  plaintiff  for  a  tbree-cornered 
parcel  of  ground  amounting  to  about  one 
acre.  By  a  second  count  the  defendant  also 
charged  tbe  plalntift  with  the  wrongful  di- 
version of  surface  water  so  that  the  same 
was  cast  upon  the  defendant's  lands.  He 
prayed  an  injunction.  The  trial  court  dis- 
missed the  plaintlfTs  petition  and  dismissed 
both  counts  of  defendant's  counterclaim. 
Botb  parties  an>eal.  Modified  and  affirmed. 


4BBFor  oUwr  oasu  ni  Mm*  topic  and  KSy-NUHBBR  In  all  Key-Numbersd  DlgMU  aad  ladani 


Digitized  by 


Google 


684 


180  NOBTHWBSTEEN  BBFOBTEB 


(Iowa 


Havner,  Hatter  ft  Harned,  of  Marengo,  for 
appellants. 

O.  W.  E.  Snyder,  of  Belle  Plalne,  for  appel- 
lee. 

EVANS,  X  This  Is  a  UtlgatloD  between 
neighbors.  It  Is  tber^ore  voluminous.  It 
bas  been  pending  for  more  tbBU  six  years 
before  reaching  ns.  It  Is  wholly  a  tact  case. 
In  ^w  of  our  substantial  accord  with  the 
flndings  of  the  trial  court,  we  shall  refrain 
from  a  discussion  of  the  evidence  and  shall 
announce  our  conclusions  with  little  com- 
ment Indeed,  It  would  be  quite  Impractica- 
ble to  discuss  the  avldence  within  the  ap- 
propriate limits  of  an  ojdnlon.  An  InteUl-' 
gent  presentation  of  the  evidence  would  re- 
duire  the  incorporation  of  several  plats, 
which  ore  presented  to  us  in  their  original 
form  and  which  are  too  voluminous  and  un- 
wieldy to  be  usable  us  In  an  (pinion. 
None  of  tbem  have  been  presented  to  ns  in 
reduced  sice.  In  1910  Allen  bought  of  Berk- 
belmer  the  west  half  of  the  northwest  quar- 
ter of  a  certain  section  2  in  Iowa  county, 
with  the  reservation  of  a  strip  of  land  on  the 
west  side  thereof.  The  dispute  between  the 
parties  is  twofold:  (1)  Whether  the  reser- 
vation was  for  two  rods,  or  for  two  rods  and 
eight  links;  (2)  whether  the  reservation  ap- 
plied to  the  entire  length  of  the  80-acre  tract 
or  only  to  the  length  of  the  north  half 
thereof. 

The  terms  of  the  deed  favor  the  contention 
of  the  defendant,  although  they  are  not  free 
from  ambiguity.  There  Is  some  divergence 
also  between  the  deed  and  the  antecedent 
contract  pursuant  to  which  it  was  made. 
The  relief  prayed  by  the  plalntltT  Involved 
a  reformation  of  the  deed.  The  possession 
of  the  parties  for  several  years  following  the 
transaction  recognized  the  partition  line  as 
claimed  by  the  defendant  so  far  as  the  north 
end  of  such  line  was  concerned.  On  the 
southerly  line  there  was  no  partition  fence 
and  the  question  of  the  respective  possession 
of  the  parties  Is  in  dispute.  The  trial  court 
found  against  the  plaintiff  and  dismissed  his 
petition.    We  affirm  this  finding. 

[1]  II.  The  first  count  of  defendant's  coun- 
terclaim claimed  oae  acre  of  ground  of  Ir- 
regular boundarira  known  as  a  "three-cor- 
nered" piece.  It  Joined  the  80-acre  tract  re- 
ferred to  in  the  first  division  hereof  at  Its 
northeast  comer,  and  Is  described  as  being 
located  in  the  northwest  corner  of  the  east 
half  of  the  uOTthwest  quarter  of  said  section 
2.  It  lay  between  the  east  line  of  the  80 
purchased  by  the  plaintiff  as  Indicated  in  the 
^Orst  division  hereof  and  a  certain  ditch  ex- 
tending southerly  from  the  north  line  of  the 
section.  That  a  purchase  of  ground  in  some 
•dlm^ision  at  this  locality  was  contemplated 
In  the  original  purchase  of  the  plaintiff  is  un- 
disputed. Its  description  was  ImposslUe, 
except  bj  metes  and  bonndi.  Surveyors  ran 


their  lines  thereon  and  famished  the  descrip- 
tion to  the  scrivener.  The  actual  descrl^on 
furnished  to  the  scrivener,  and  which  was 
incorporated  in  the  deed  comprised  slightly 
less  than  the  full  quantity  ftf  land  located 
between  the  ditch  and  said  east  line  of  the 
purchased  80-acre  tract  The  purchaser,  how- 
ever, took  possession  up  to  and  induding  the 
ditch  In  accordance  with  the  undoubted  un- 
derstanding of  purchaser  and  seller.  He  so 
continued  for  many  years  without  challenge 
by  the  defendant  and  until  this  suit  was  be- 
gun. This  possession  extended  somewhat  far- 
ther than  the  metes  and  bounds  Inclnded  by 
the  scrivener  in  the  deed.  The  trial  court 
found  that  the  possession  was  in  accordance 
with  the  real  understanding  of  the  parties  and 
held  the  defendant  to  be  estopped  from  claim- 
ing otherwise.  We  affirm  such  finding,  The 
trial  court  also  found  the  defendant  guilty  of 
fraud  in  the  matter  of  description.  We  fall 
to  find  evidence  of  fraud.  We  are  satisfied 
that  it  was  a  case  of  mutual  mistake,  and 
that  the  actual  description  adopted  In  the 
deed  was  of  such  a  technical  nature  that  a 
mistake  in  it  could  not  have  been  readily 
discovered  by  either  party. 

[2]  IIL  On  the  question  of  diversion  of 
water,  it  ai^iears  that  the  lands  In  question 
are  In  the  Iowa  river  bottom  and  near  the 
north  side  thereof.  They  are  situated  near 
the  foot  of  the  high  lands  to  the  north  which 
discharge  their  surface  water  In  the  direction 
of  the  river.  These  miters  pass  over  the 
lands  Involved  herein.  Fifty  years  ago  ttie 
grantors  of  these  parties  joined  in  the  en- 
terprise of  constructing  a  ditdi  running 
straight  south  through  section  2  and  near  to 
and  along  the  center  line  of  the  west  half 
thereof.  This  ditdi  has  been  maintained  ever 
since  by  the  mutual  acquiescence  of  all  par- 
ties in  interest  until  the  interference  there- 
with by  plaintiff  which  is  now  complained 
of  by  the  defendant  This  ditch  was  not 
wholly  effective  as  a  complete  protection  to 
the  lands.  This  was  caused  in  part  by  the 
fact  that  the  silt  from  the  high  ground  tend- 
ed to  fill  the  same,  and  this  tendency  became 
more  pronounced  toward  the  lower  iportion 
of  the  ditch.  At  a  point  abont  40  rods  south 
of  the  north  lloe  of  the  section  the  plaintiff 
dug  a  lateral  along  an  alleged  water  course, 
wliich  carried  a  large  part  of  the  wator  from 
the  original  ditch  westerly  Into  a  very  large 
pond,  known  as  the  Berkbelmer  i>ond,  and 
located  partly  upon  the  land  of  plaintiff  and 
partly  upon  that  of  the  defendant  This  Is 
the  diversion  complained  of. 

It  is  contended  by  defendant  that  this  was 
not  a  water  course  and  that  In  any  event 
the  plaintiff  was  not  Justified  In  allowing 
any  water  to  run  tiiere  from  the  Joint  dltdi. 
The  trial  court  held  against  this  contoition. 
We  affirm  this  finding,  also,  with  (me  modi- 
fication. The  diteh  dug  by  the  plalntlfl  was 
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flnned.   Tbe  coats  In  tlili  coort  wffl  tm  m- 
porttoned  equally. 
Modlflefl  and  afBnned. 

8TBTBNS,  C.  and  ABTBUB  and  FA- 
VlIiLB,  JJ.,  ccmcar. 


on  a  natural  water  crane  within  Oie  mean- 
ing of  the  law,  and  we  ttilnh  It  dear  that 
tbe  plaintiff  did  have  a  right  to  use  andi  wa- 
ter conne  for  tbe  condneting  of  the  wa^ 
into  tbe  pond.  Thwe  was  a  large  area  of 
tbe  lands  of  both  partiee  which  was  exceed- 
ingly flat.  It  followed  of  necessity  that  at 
times  of  high  water  It  was  practically  im- 
posBlble  to  confine  the  water  to  anj  narrow 
coarse.  The  bottom  of  the  ditch  constructed 
by  plaintiff  had  an  elevation  that  was  ap- 
proximately 4  feet  higher  than  the  bottom 
of  tbe  pond,  which  was  only  a  short  distance 
tberefrouL  Manifestly  ti^B  water  of  the  pond 
coold  never  be  drawn  fbto  the  Joint  dltc^ 
That  must  pass  to  the  river,  If  at  all,  over 
another  course.  The  existence  of  the  Joint 
ditch  did  not  preclude  eltlier  party  from 
availing  himself  of  other  natural  water 
courses,  though  It  did  entitle  both  parties  to 
the  nse  of  tnu^  ditch,  and  did  forbid  either 
from  cutting  tbe  banks  thereof. 

IT.  On  this  last  branch  of  the  case,  how- 
ever, it  appears  that  the  plaintiff,  not  only 
conducted  the  water  from  the  ditch  to  the 
pond,  but  that  he  cut  the  bank  and  dammed 
up  the  old  Joint  ditch  Immediately  south  of 
the  point  of  Junction  with  bis  own  ditch,  so 
as  to  force  all  the  water  through  his  new 
ditch,  and  so  as  to  prevent  the  passing  of 
any  waters  farther  south  along  the  old  Joint 
ditch.  Tbe  trial  court  sustained  such  action 
on  his  part  and  refused  to  oijoln  the  main- 
tenance of  sucb  dam.  In  this  respect  we 
think  the  trial  court  was  in  error.  While 
tbe  plaintiff  had  the  right  to  use  his  own 
water  course  for  such  water  as  It  would  nat- 
urally take,  he  had  no  right  to  obstruct  the 
flow  }n  tbe  original  ditch,  or  to  Interfere 
with  its  efficiency  by  cutting  the  bank.  To 
ftOs  extent  the  decree  mtered  below  ^1  be 
modified,  and  the  plaintiff  win  be  enjoined 
from  maintaining  any  obstractlon  thereto. 
What  the  respective  duties  of  the  parties  may 
be  as  to  the  joint  maintenance  of  such  ditch 
by  keying  the  same  open  and  by  removing 
the  silt  therefirom  Is  a  question  not  involved 
in  tbe  Issues  and  we  make  no  suggestion 
there<Hi. 

[3]  We  do  not  overlook  that  the  defendant 
has  prayed  for  damages  In  the  tfveut  that 
his  right  to  injunction  Is  sustained.  Tbe  evi- 
dence on  tbe  Question  of  damages  has  been 
predicated  upon  the  theory  of  the  wrongful- 
ness of  the  diversion  of  water  over  the  plain- 
tiff's alleged  water  course.  Inasmuch  as  we 
sustain  the  right  of  diversion  to  the  extent 
Indicated  the  evidence  is  not  In  such  condi- 
tion as  to  enable  ns  to  say  what  special  dam- 
ages if  any  were  sustained  by  the  defendant 
merely  by  tbe  reason  of  the  damming  of  the 
old  ditch.  The  defendant  will  therefore  be 
allowed  nunlnal  damages  only.  With  this 
modification  Oie  deoree  b^w  will  be  af-  fol  deaOi  of  xOaintUTs  hatestate.  Then  was 

4|a»For  otlier  asMi      nm*  topto  and  KBT-NUHBBR  tit  all  Koy-Numbarad  Dliwta  and  IndaoM 


FREEBY  V.  INCORPORATED  TOWN  OF 
SIBLEY.   (No.  84334.) 

(Supreme  Court  of  Iowa.  Feb.  14,  1922.) 

1.  EVIdeaoa  4a»58^Trassorlpt  ef  svliesoa  la 
former  trial  held  Mt  Ina^nltslble  beoaota 
■■nber  of  riefesdasts  la  former  trial  greater. 

In  sa  action  against  an  incorporated  town 
for  wrongful  death,  a  transcript  ot  evidence  on 
a  former  trial  of  tbe  same  action  against  tbe 
town  and  the  superintendent  of  a  gas  and  wa- 
ter plant  was  not  InadmlBsible  merely  because 
there  was  only  one  defendant,  while  in  the 
former  trial  there  were  two  defendants. 

2.  Appeal  and  error  «=»I052(5)— Submlsstoa 
of  evideaca  as  to  'settiement  is  action  for 
wrongful  death,  If  error,  held  harmless. 

Where  admission  of  evidence  as  to  settle- 
ment in  an  action  by  adminietratriz  for  wrong- 
ful death  was  objected  to  on  ground  that  set- 
tlement was  made  with  plaintiff  in  her  individ- 
ual capacity,  the  error,  if  any,  in  overroling  the 
objection  held  immaterial,  where  no  damages 
were  allowed  under  InstnictionB  wherelv  the 
jury  could  have  rendered  a  vercUct  consistent- 
ly with  the  special  finding  of  setflement  in  fa- 
vor of  plaintiff. 

3.  Appesl  and  error  «s>l052(5),  1068(4)— Er- 
ror la  admlsdoi  of  evidenos  aad  lastrsetlon 
heW  eared  by  verdlot. 

Where  court  instructed  that  contributory 
negligence  coold  be  considered  only  to  redace 
damages,  and  the  Jury  allowed  no  damages,  any 
error  in  admission  of  evidence  as  to  contribu- 
tory negligence  or  in  Instructions  as  to  bnrdu 
of  proof  relative  thereto  was  harmless. 

4.  Negllgeace  «=»I2I  (5)— Proximate  easse  ef 
Injury  mast  be  siwwa. 

Tbe  harden  is  upon  pisintlff  to  prove  not 
only  that  defendant  was  negfi^ent,  but  that 
such  ne^gence  was  the  proximate  cause  ot  the 

injury. 

5.  Master  and  servant 1 57— Warning  te  aa- 
pli^ee  by  superintendent  held  snllolent. 

Where  the  superintendent  of  a  gas  and  wa- 
ter plamt,  who  osoally  operated  the  machinery 
in  the  daytime,  had  authority  over  one  em- 
ployed in  the  night  shift,  a  warning  given  to 
such  employee  by  the  superintendent  never  to 
use  the  ladder  to  reach  the  machinery  without 
stopping  it,  was  a  warning  given  1^  the  mu- 
nicipality operating  the  plant 

Appeal  from  District  Court,  Osceola  Coun- 
ty ;  C.  C.  Bradley,  Judge. 

Actl(m.  to  recover  damages  for  the  wrong- 
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a  verdict  for  the  defendant,  and  the  plain- 
tiff appeals.  Affirmed. 

0.  B.  Metcalfe,  of  Sloax  City,  for  appellant 
Clark,  Dwlnell  &  Ueltzer,  of  Sibley,  for 
appellee. 

EVANS,  J.  Plaintiff  is  the  administratrix 
of  tile  estate  of  W.  E.  Freeby,  deceased,  who 
met  his  death  In  June,  1914,  while  engaged 
as  an  employee  of  the  defendant  in  the  op- 
eration of  the  defendant's  gas  and  water 
plant.  The  plaintiff  charges  that  the  death 
resulted  from  the  negligence  of  the  defend- 
ant. Such  negligence  is  grounded  upon  the 
broad  proposition  that  defendant  failed  to 
fnmlBh  the  decedent  with  a  safe  place  to 
work  In  that  It  failed  to  properly  gaard  the 
machfnffly  In  (^ration  In  such  plant  The 
decedent  was  engaged  in  such  operation  In 
the  night  shift  He  was  subject  to  a  superin- 
tendent,  Clayton,  who  usually  operated  the 
machinery  In  the  daytime.  The  defendant 
pleaded  aa  a  complete  defense  that  the  de- 
cedent's own  negUgencfc  was  the  sole  proxi- 
mate cause  of  bis  injury.  It  also  pleaded 
contributory  negligence  as  a  partial  defensa 
It  pleaded  also  as  a  complete  defense  that 
it  bad  made  full  settlement  with  the  plaintiff 
in  advance  of  her  appolntmoit  as  a&nlnlBtra- 
trlx,  and  that  it  had  fully  performed  the 
terms  of'  suA  settlement  The  defense  of 
settlement  pleaded  by  the  defendant  was  re- 
duced 1^  the  Instructions  of  the  court  to  a 
partial  defense  rather  than  a  complete  one. 
The  question  of  contributory  negligence  was 
also  submitted  as  a  partial  def^ise  only. 
The  only  (Complete  defense  therefore  which 
was  submitted  to  the  jury  wa^  the  question 
whether  the  defendant's  own  negligence  was 
the  proximate  cause  of  his  injury.  The  case 
was  before  us  up<Hi  a  former  appeal.  Free- 
by,  Adm'x,  V.  Town  of  Sibley,  183  Iowa,  827, 
167  W.  770.  At  that  time  the  case  was 
p«iding  against  both  the  defendant  town  and 
the  superintendent,  Clayton.  The  plaintiff, 
having  obtained  a  reversal  on  that  appeal, 
later  dismissed  her  case  as  against  Clayton 
and  proceeded  to  her  second  trial  against  the 
town  alone.  The  case  now  presented  is  one 
against  the  town  as  sole  defendant  The 
facts  are  quite  fully  set  forth  in  the  opinion 
on  the  former  aM>eal.  Sufficient  to  say  now 
that  the  moving  machinery  in  the  defendant's 
plant  that  would  come  under  the  statutory 
requirements  for  guarding,  such  as  belts, 
pulleys,  and  shafting,  were  all  situated  on 
a  level  12  or  13  feet  above  the  floor  where 
the  work  of  the  decedent  was  principally 
done.  This  machinery,  being  suspended  from 
the  ceiling,  was  reached,  when  necessary, 
by  the  use  of  a  portable  ladder.  Tbe  evi- 
dence on  behalf  of  defendant  tended  to  show 
that  the  decedent  was  under  pereniptory 
InstrucUons  not  to  use  such  ladder  for  any 
purpose  without  first  atoppiug  the  machlnerr. 


tCbe  evidence  la  quite  ccmdudve  also  that 
he  did  go  upon  such  ladder  and  In  <doee 
proximity  to  such  moving  madilnwy  In  viola* 
tlon  of  audi  lastmctions,  if  any,  and  that 
be  became  involved  theri^  in  snne  of  tbo 
belting  in  such  a  way  as  to  cause  hla  death. 
The  verdict  at  the  Jury  anatained  this  de- 
fense. 

[1}  I.  One  of  the  lint  aaslgomenta  of  er- 
ror presented  by  the  appellant  relates  to  (he 
use  of  .a  transcript  of  the  evld«ice  on  tbe 
former  trial.  This  evidence  was  Introduced 
by  tbe  defendant  over  the  oibJectloiiB  of  the 
plaintiff.  It  Is  aoito  urged  that  the  tarmet 
trial  was  not  a  triall^f  this  case,  because  tfie 
former  trial  was  against  two  defendanta; 
whereas  the  present  trial  is  againat  one 
only.  The  fallacy  of  this  position  may  be 
illustrated  by  supposing  that  at  the  former 
trial  the  i^aintlff  had  dismissed  as  agalost 
Clayton  at  the  close  of  the  evidence.  Would 
she  have  been  entitled  to  have  her  case  sub- 
mitted to  the  jury  as  against  one  defendant 
T^on  the  evidence  already  introduced  as 
against  two  defendants?  Or  would  she  have 
been  required  to  have  taken  her  evidence 
anew  after  the  dismissing  as  to  the  one 
defendant?  The  answer  is  so  apparent  that 
we  will  assume  that  the  plaintiff  would  an- 
swer the  first  question  In  the  afllrmative  and 
the  second  In  the  negative.  If,  therefore, 
she  could  have  had  her  case  submitted  at 
that  time  as  against  one  defendant  upon  the 
evidence  already  taken  as  against  two,  why 
could  she  not  do'  the  same  thing  on  a  later 
trial?  If  the  plaintiff  were  entttled  to  so 
use  tiie  evidoice,  then  the  defendant  was 
likewise.  Tbe  point  made  la  without  merit 
See  Emery  v.  Transit  Oa,  184  N.  W.  ItO. 

[2]  II,  A  number  of  assignments  of  error 
are  predicated .  upcm  the  admission  of  evi- 
dence in  support  of  the  plea  of  settlement. 
Tbe  general  ground  of  the  objection  to  this 
line  of  evidence  was  that  this  settlement  was 
had  with  the  plaintiff  In  her  individual  ca- 
pacity and  before  she  was  appointed  adminis- 
tratrix. The  contention  for  the  defendant 
was  that  she  made  herself  administratrix  de 
son  tort;  that,  having  t>ecome  later  regu- 
larly appointed  as  administratrix,  she  could 
not  repudiate  a  fair  Rettiement  which  had 
been  performed  in  good  faith  to  the  benefit  of 
the  estate  by  the  other  party.  The  law  on 
this  subject  Is  considered  In  Stuber  v.  Mc- 
Entee,  142  N.  T.  £00,  36  N.  E.  878.  We  shall 
not  dwell  upon  it  because  it  has  become  Im- 
material for  the  purpose  of  this  appeal.  It 
appears  from  the  record  that  the  only  bene- 
ficiaries of  the  estate  and  of  the  alleged 
settlement  were  the  plaintiff  herself  and  her 
daughter.  The  trial  court  instructed  the 
jury  that  the  settlement  was  good  to  the  ex- 
tent of  the  plaintiff's  Interest  In  the  estate, 
namely,  one-third  thereof.  It  further  in- 
Btructed  tbe  Jury  that  it  was  not  good  as 
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agKiust  tba  mterart  of  Uw  dam^tcr.  It  alBo 
submitted  to  tbe  Jniy  a  qpadal  flndtnff,  yes 
or  nOf  wbettier  tbere  was  a  Bettlemmt.  HAb 
finding  by  tbe  Jury  was  in  tbe  affirmatiT& 
Under  the  Instmctlona  tbe  Jury  could  bare 
rendered  a  verdict  consistently  wltb  this 
special  finding  for  two-thirds  ot  tbe  amount 
at  damages  sustained.  Ko  damages  w«e  al' 
lowed.  It  is  manifest,  therefore,  tiiat  ttals 
question  could  bave  bad  no  effect  upon  the 
jury's  verdict 

[S,  4]  Tbe  same  observation  may  be  made 
ooncernlRg  tbe  questimi  ckT  contributory  neg- 
ligence. Much  argwnent  IB  devoted  by  ap- 
pellant to  that  question.  If  the  court  com- 
mitted any  error  either  in  admitting  evi- 
dence or  In  instructing  the  Jury  upon  the 
burden  of  proof  as  to  sudi  question,  its  only 
injnrlona  effect  to  the  plaintiff  would  bave 
been  to  reduce  the  amount  of  her  recovery. 
The  court  expresaHy  Instructed  tbe  Jury  that 
contHbutory  negligence.  If  proved,  would  not 
bar  a  recovery,  but  It  would  be  considered 
In  mitigation  of  damages.  In  view  of  the 
nonallowance  of  any  damages,  it  is  manifest 
here  also  that  this  question  could  have  bad 
no  influence  npon  the  verdict  of  the  Jnry. 
The  record  discloses  that  the  verdict  was 
necessarily  based  upon  tbe  defense  pleaded 
that  the  decedent's  own  tiegli^nce  was  the 
sole  proximate  cause  of  his  Injury..  This  de- 
fense was  negative,  and  not  affirmative. 
The  burden  was  up(m  the  plaintiff  to  prove 
not  only  that  tbe  defendant  was  negligent, 
but  that  Buch  negllgenoe  was  tbe  proximate 
cause  of  the  injury.  The  Instructions,  how- 
«Ter»  laid  npon  the  defiant  tiie  burden  of 
proving  this  particular  defense  as  pleaded 
by  it 

(&]  It  is  contended  by  the  plaintiff,  how- 
ever, that  there  was  no  evidence  that  the 
defendant  had  ever  given  Freeby  any  inatmc- 
tions  or  any  warning  aa  to  whether  he  should 
go  near  tbe  machinery  while  it  was  in  op- 
eration. The  evidence  was  that  this  warning 
and  Instructlfm  bad  been  given  by  Clayton, 
tbe  Buperintendent.  The  argummt  for  plain- 
tiff la  that  Instructions  or  warning  given  by 
Clayton  was  not  an  instruction  given  by  tbe 
defendant.  We  see  no  merit  In  this  pcrint 
By  tbe  undisputed  evidence  ClaytMi  was 
tbe  superintendent  and  was  in  authority 
over  the  decedent  That  such  instmctlona 
and  warning  were  given  was  proved  atroiiK- 
ly  not  only  by  the  evlden^  ot  Clayton,  but 
by  that  of  other  witnesses  also.  What  we 
have  already  said  fairly  disposes  of  all  points 
raised.  Aa  to  the  larger  merits  of  tbe  case 
we  bave  little  occasion  to  discuss.  There 
is  much  In  the  record  that  appeals  to  one's 
sympathy.  Jurors  are  not  prone  to  discrimi- 
nate against  the  plaintiff  in  such  a  case. 
The  case  baB  been  twice  tried  to  a  Jury,  and 
tbe  verdict  luu  been  adverse  to  tbe  plain- 


tiff npoa  wdi  trial.  Ve  have  gtme  tbroogb 
tbe  record  with  much  care  and  find  no 
preijiidiclal  mor. 

Tbe  Jndgmant  bdow  la  acoordlnglT  af- 
flrnied. 


STEVENS,  a  J.,  and 
FATILLB,  JJ^  coacnr.- 


ABTHUB  and 


PILL8BURY  FLOUR  MILLS  CO.  V.  PIT- 
TLEKOW.   <N0.  22728.) 

(Stqmme  Court  of  Bannesota.  Jan.  20, 1922.) 

(Symbut  l»  BditorUa  Stalf.) 

Evidence  «s>468— Oral  tastlnoRy  held  ROt  t« 
vary  tonna  of  wrlttea  ooiitraot  far  tale  ef 
flour. 

In  an  action  for  th«  breach  of  a  contract 
for  the  purcbftse  of  flour,  wMch  provided  thtt, 
if  the  buyer  failed  to  give  shipping  instruc- 
tions, or  reCosed  to  accept  delivery,  tbe  seller 
might  cancel  wittiont  notlca,  whereupon  the 
buyer  was  to  pay  the  seliar  any  loss  on  ae- 
cotmt  of  change  in  price,  oral  evidence  that 
no  slilpping  fautroctions  were  fnmiBhed,  that 
the  flour  was  not  delivered,  and  that  the  seller 
offered  to  deliver,  which  offer  was  refused  and 
a  written  cancellation  of  the  contract  serred. 
held  not  to  vary  the  terms  vt  the  writtentcon- 
tract. 

Appeal  fnMn  Municipal  Court  of  St.  Paul ; 
JAtan  w.  Boamer.  Judge 

Action  by  the  Plllsbnry  Flour  MUla  Com- 
pany against  Harry  Plttlekow.  Judgment 
for  plalntue;  and  defendant  ivpeals.  Af- 
firmed. 

Edw.  A.  Cooper,  of  St  Paul,  for  appellant. 
J.  0.  Die  Courcy.  of  St  Paul,  tot  reapond- 
ent 

Pm  CURIAM.  On  May  4,  1920,  plain- 
tiff and  defendant  altered  Into  a  written 
agreement  whereby  plaintiff  agreed  to  sell 
and  defendant  agreed  to  purdiase  from  tbe 
plaintiff  ten  barrels  of  flour  at  tbe  agr^ 
I»rice  of  $1S.60  per  barrel,  to  be  delivered, 
with  Bight  draft  and  bill  of  lading  attached, 
unless  otherwise  ordered,  within  30  days 
from  the  date  of  sale,  defendant  to  furnish 
shipping  Instructions.  No  furtb«  Bbin>lng 
instructions  were  furnished.  On  November 
22  idaintiff  offered  to  deliver  the  flour,  and 
defendant  refused  to  receive  the  8am&  Tbe 
price  had  dropped  to  ¥Q  per  barrti  In  tbe 
meantlma  On  NoT«nber  90  plaintiff  served 
upon  defendant  a  written  canc^atlon  the 
contract  of  sale,  and  subsequently  brought 
this  action  to  recover  the  difference  In  the 
price  of  the  flour  as  damages  for  the  breach 
of  contract  A  trial  was  bad  In  the  munici- 
pal court  of  the  city  ot  St  Paul  where  plaln- 
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tllE  recovered  Judgment  ftgalnst  the  defend- 
ant In  tbe  mm  of  $6SJS0  and  costa.  Fmn 
Bach  judgment  deteidant  appeals. 

Appellant  alleges  hnt  two  assignments  of 
error :  (1)  That  tbe  court  erred  In  rec^ving 
oral  testimony  regarding  the  shilling  In- 
structions and  explanations  regarding  the 
contract;  ^  that  this  Judgment  Is  not  sus- 
tained by  the  evidence. 

Up<Ri  the  trial  oral  testimony  was  ofFered 
to  the  effect  that  no  shipping  InstrucUoas 
were  famished  by  the  defendant;  that  the 
flour  was  not  d^voed;  that  m  Moromber 
22  resptmdent  offered  to  delirer  the  flour, 
which  appelant  refused  to  receive;  that 
thweafter  a  wrlttai  omctilation  of  the  con- 
tract of  sale  was  sored.  The  contract  pro- 
vides that,  if  tbe  buyer  falls  to  give  shipping 
Instructions,  or  to  make  luckage  aBsortmenta, 
or  refuses  to  accept  any  d^very  as  specified, 
the  seller  may,  at  Us  optiw  and  without  no- 
tice^ caned  the  omtract,  and  the  buy«  shall 
then  pay  fhe  seller  on  demand  any  loss  on 
account  of  a  change  In  the  price  ot  flour.  If 
any.  We  flnd  no  testimony  In  the  record 
tmdlng  to  vary  tiie  terms  of  the  contract  as 
contended  for  by  appelant.  There  Is  but 
little  Kmfllct  in  tiie  evidence,  and  we  think  it 
8a£Bclently  sustains  the  judgm«at.  No  statu- 
tory costs  will  be  allowed. 

Affirmed. 


STATE  ox  ral.  CITY  OF  WASECA  v.  BAB- 
COCK,  Stats  CoBimlssloser  of  Highways, 
et  a).    (No.  22677.) 

(Supreme  Court  of  Miimeeota.   Feb.  S,  1922.) 

fSyUabua  by  the  Court.) 

f.  Highways  «»I05(2)— State  may  pay  for 
constrsotloa  of  trunk  highways  through  vil- 
lages aid  cities. 

Under  article  16  of  the  state  GoDstitution, 
the  state  may  with  propriety  pay  for  the  coq- 
structioD  of  the  normal  width  of  tmnk  high- 
ways where  th^  mn  throngh  villages  and  tit- 
les. 

2. - Highways  ®=»l  18— Legislature  may  require 
oounty  to  Improve  at  Its  own  expense  roads 
within  Its  limits. 

The  state  Legislature  may  require  a  coanty 
to  Improve,  at  its  own  expense,  roads  within  the 
territorial  limits  of  the  eoun^. 

3.  Highways  18— County  may  be  reqoired 
to  nlmbarse  dty  or  village  for  expendnures 
Is  road  building  and  nay  Itself  bs  rslnbarsed 
by  state. 

Under  the  provisions  of  artiide  16  of  the 
Constitution,  tiie  state  Le^slatore  may  re- 
nslre  a  county  to  reimburse  a  dty  or  village  for 

expenditures  made  by  it  after  February  1, 1919, 
in  carrying  out  the  road  building  program  out- 
lined by  said  articles  and  may  i^mbnrse  the 
county  for  the  amount  so  paid. 
DlbeD,  3^  dissenting. 


Appeal  from  District  Court,  Waseca  Coun- 
ty; Arthur  B.  Childress,  Judfps. 

Mandamus  by  tbe  State,  on  the  relation  of 
City  of  Waseca,  against  Charles  M.  Babco(*. 
individually  and  as  Commissioner  of  High- 
ways, and  E.  J.  Bistau  and  others,  Indivld- 
uaUy  and  as  members  of  the  Board  of  Coun- 
ty Commissioners  of  the  County  of  Waseca, 
and  another.  From  a  Judgment  sustaining 
a  demurrer  to  the  petiUwi,  the  relator  ap- 
peals. Iteversed. 

Joseph  N.  Moonan,  ct  Waseca,  N.  D. 
March,  City  Attr^  of  Utchfleld,  L.  H. 
Ostrander,  Olty  Atty.,  and  Henry  A.  Mor^m,. 
both  of  Albert  Lea,  for  appellant 

a  L.  Hilton,  Atl7.  Gen.,  a  H.  Ghrlstopher- 
son,  Affit  Atty.  Gen.,  and  Henry  M.  Oallac* 
her.  Go.  Atty.,  of  Waseca,  fmr  responduts. 

HAT.TtAM,  J.  This  Is  a  proeeadlng  In  man- 
damus to  compel  tbe  state  otnnmlsstoiMr  of 
highways  to  make  an  order  to  approve  Qie 
issuance  of  a  warrant  by  Waseca  county  to 
the  dty  of  Waseca  for  the  cost  of  certain 
paving  done  by  the  city,  to  compel  the  county 
board  ot  said  county  to  authorize  the  is- 
suance of  sncb  warranty  and  to  comp^  the 
oounty  auditor  to  issue  such  warrant  De- 
fendants doDurred  to  the  petition  and  the 
eonrt  sustained  the  demurrer.  Belator  clt7 
appeals. 

The  petition  alleges  that  subsequent  to 
February  1,  1919,  the  city  of  Waseca  paved 
a  street  which  is  a  portion  of  trunk  high- 
way No.  13  designated  In  article  16  of  the 
state  Constitution,  that  the  work  was  done 
In  accordance  with  the  plans  and  8i}eclfica- 
tions  of  the  state  commissioner  of  hl^ways, 
and  the  contract  for  doing  the  work  and 
the  contract  price  therefor  and  the  work 
done  were  approved  by  him.  The  dty  con- 
tends that  under  section  2  of  chapter  52^, 
Laws  1921,  it  is  entitled  to  formal  order 
of  the  commissioner  of  highways  approving 
the  plans  and  specifications  for  the  work,  the 
work  done  and  the  price  paid,  and  th»e- 
upon  to  a  county  warrant  in  the  amount  so 
approved,  but  that  the  commissioner  of  high- 
ways refuses  to  -make  said  order  and  tbe 
county  board  of  Waseca  county  refuses  to- 
anthorlze  the  county  auditor  to  Issue  a  war* 
rant  on  the  allied  ground  that  the  act  of 
1921  is  nnconstltuUonal. 

Article  16  of  the  Constitution  adopted  In 
1920  contains  this  langaage: 

"Section  1.  There  is  hereby  created  and  es- 
tablished  a  trunk  highway  system,  which  shall 
be  located,  constructed,  reconstructed,  im- 
proved and  forever  maintained  as  public  high- 
ways by  the  state  of  Blinnesota.  •  •  * 

"Section  2.  There  is  hereby  created  a  fund 
which  shall  be  known  as  the  trunk  highway 
sinking  fund.  •  *  «  tmnk  hi|^«ay  fond 
Shan  be  used  sdely  for  the  purposes  spedfled 
In  section  1  of  this  artide^  uid  when  dhdy  a»- 
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Oioiiied  by  legldatlTe  maetmnt  to  rcimbune 
any  eoontj  for  the  numvy  expended  by  It  snb- 
eeqnent  to  February  1,  1919,  in  jMrmaneDtly 
improving  any  road  hereinbefore  specifically 
described,  in  accordance  Trith  plans  and  specifi- 
catiODs  tberefor  approved  by  tbe  commisBioner 
of  highwaya."  , 

[1]  1.  There  eeems  no  qmetlon  bat  that 
under  article  10  Hm  state  may  with  i»roprle- 
ty  pay  for  the  ouutructlon  ef  the  normal 
width  of  tnink  highways  whwe  they  nin 
through  villages  and  dttes  and  that,  if  ttie 
dty  of  Waseca  had  not  paved  tbese  ways, 
the  state  mli^t  authorise  tbe  Improrement 
of  the        streets  that  are  here  In  question. 

[2]  2.  The  Qoestion  here  is,  however, 
whether  the  city,  having  made  the  improve- 
ment, may  have  relmbursemoit  thnefmr. 
Chapter  522,  Laws  1921.  S  3  (h),  jHrovides: 

"Tbe  moneys  paid  ont  by  any  county  to  any 
towDsblp,  borOQgh,  village  or  city,  in  reim- 
buraing  kdj  such  township,  borough,  village 
or  city  for  so  permanently  improving  roads  or 
any  part  thereof  described  in  artide  16  of  the 
Gonetitation  of  tbe  state  of  Minnesota,  hereto- 
fore and  subsequent  to  February  1, 1919,  shall 
be  regarded  and  dealt  with  as  moneys  expend- 
ed by  such  county  in  permanently  improving 
roads  or  any  part  thereof:  Provided,  such 
work  shall  have  been  done  In  accordance  with 
plans  and  specifications  approved  by  tbe  com- 
missioner of  highways.  Before  any  payment 
shall  be  made  by  any  coun^,  to  any  such  town- 
ship, borough,  village  or  city,  the  plans  and 
spedflcatlons  for  such  work,  the  work  done  and 
the  contract  price  paid  tberefor,  shall  be  first 
approved  by  Uie  commisaioner  of  highways,  by 
order  made  and  filed  in  his  office,  a  certified 
copy  of  which  order  shall  be  filed  with  the  coun- 
ty auditor  of  any  such  county.  That  there- 
after the  county  board  of  any  such  county  shall 
ant^iorlze  tbe  county  auditor  to  issue  bis  war- 
rant on  the  road  and  bridge  fund  of  such  coun- 
ty in  Uie  amount  so  approved  by  the  commis- 
^ner  of  highways  to  such  township,  borough, 
village  or  city." 

This  statute  is  broad  enough  to  cover  the 
Case,  but  the  contention  of  the  state  Is  that 
the  constitutional  provision  which  author- 
ised refundment  to  counties  la  not  broad 
enough  to  authorize  this  legislation.  We  do 
not  sustain  this  contention. 

Section  1  of  article  10,  above  quoted,  pro- 
vides that  the  trunk  highway  system  "shall 
be  *  *  *  constructed  by  the  state."  This 
article  was  proposed  by  the  Legislature  as 
an  amendment  to  the  Constitution  by  an 
act  approved  February  21, 1919.  Tbe  L^s- 
latnre,  cognizant  of  the  tect  that  fb»  amend- 
ment could,  not  be  ratified  by  tbe  people  nn- 
tU  November,  1820,  and«  being  desirous  of 
qwedlng  the  road  buUdii^  program.  Incorpo- 
rated the  provlsioDS  of  sectioo  2,  above-quot- 
ed, in  OTder  to  encourage  in  the  meantime, 
road  bnlldlng  counties.  The  manifest 
purpose  was  that  in  the  event  the  amendment 
passed  tbe  state  should  assume  the  cost  of 
constmctlon  ot  all  portions  of  ttie  system 
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constructed  after  iFebruary  1,  1919,  and 
that  purpose  should  not  be  d^eated  by  any 
too  narrow  construction  of  language. 

It  will  be  observed  that  said  section  2  (fa) 
contains  two  distinct  provisions.  It  im- 
poses upon  the  counties  the  duty  to  reim- 
burse Its  clUes  and  villages  for  expenditures 
made  after  February  1, 1919,  in  carrying  out 
the  road  building  program  and  then  provides 
for  reimbursement  of  the  county  by  tbe 
state. 

Th^  is  no  doubt  ot  the  power  of  tbe 
state  Legislature  to  require  a  county  to 
improve  at  Its  own  expense,  roads  within  the 
territorial  limits  ot  tbe  county.  This  power 
of  the  Zjeglslature  to  require  such  a  govern- 
ment agency  to  perform  at  Its  own  expense, 
duties  of  state  concern,  was  virtually  set- 
tled In  Guilder  v.  Town  of  Dayton.  22  Minn. 
866.  See  also  Merchants'  Nat  Bank  v. 
City  of  Bast  Grand  Forks.  M  Minn.  246. 
102  N.  W.  703;  Associated  Stdiools  v.  School 
Dist  No.  83,  122  Mhin.  254,  142  N.  W.  82S, 
47  L.  B.  A.  (N.  ^.)  200;  State  ex  reL  School 
l>iBt  No.  44  V.  County  Board,  126  Minn.  209. 
148  N.  W.  63.  Beally  this  Is  aU  that  this 
proceeding  directly  Involves,  for  all  that  is 
asked  Is  that  defendant  officials  be  required 
to  do  the  things  essential  to  payment  by  tbe 
county  to  the  city.  But  the  constitutionality 
of  tbe  portlone  of  the  statute  which  provide 
for  refundment  by  the  state  to  the  county 
has  been  fully  argued  and  la  incidentally  In- 
volved and  should  be  decided. 

[t]  3.  If  tbe  Legislature  had  by  previous  or 
by  separate  legislation  made  the  county  lia- 
ble for  expenditures  made  by  villages  and 
cities  in  carrying  out  the  road  building  pro- 
gram, and  had  the  county  then  paid  for  such 
expenditures,  there  would  seem  no  doubt 
that  reimbursement  of  the  county  would  be 
within  the  constitutional  power  of  the  Leg- 
Islature.  Under  such  circumstances  it  could 
fairly  be  said  tliat  the  county  had  expended 
the  money  paid  by  It  In  improving  roads. 
But  there  Is  only  a  technical  difference  be- 
tween this  form  of  legislative  procedure  and 
the  adoption  of  a  statute  which  in  one  part 
requires  tbe  county  to  r^mburse  the  dty  for 
expenditures  made  by  the  dty  in  carrying 
out  the  road  building  program  and  in  an- 
other part  of  the  same  act  provides  that  up- 
on such  payment  by  the  county  it  should  have 
relmbursonmt  out  of  the  trunk  highway 
sinking  fund.  This  is  In  substance  what  the 
Legislature  has  done.  Section  2  (h)  may  not 
be  well  worded,  but  It  does  In  substance 
make  the  coun^  Uable  for  disbnrsemaits 
made  by  one  of  Its  villages  or  cities  in  carry- 
ing ont  the  state  road  building  program, 
and  thai  gives  the  county  the  right  of  re- 
sort to  the  trunk  highway  sinking  fond  to 
cover  said  UaMlity.  We  are  of  the  oi^nlon 
that  tUs  was  within  ttie  constltaticmal  pow- 
er of  the  Legislature. 

The  allegati<m  of  the  petition  ii  that  the 
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commlBSloner  of  tiighways  refused  to  file 
the  order  provided  by  section  2  (h)  "for  the 
sole  reason  that  he  asserts  that  said  sub- 
division h  of  secUon  2,  c.  G22,  Laws  1921. 
is  unconstitutional"  and  "that  the  board  of 
county  commissioners  and  the  county  audi- 
tor of  Waseca  county,  Minnesota*  refuse 
to  authorize  and  issue  to  petitioner  an  or- 
der •  *  •  because,  while  conceding  and 
admitting  that  petitioner  is  entitled  to  have 
said  warrant  Issued  *  *  *  under  the 
t^ms  of  said  law,  they  claim  and  assert  that 
said  law  is  unconstitutional." 

For  purposes  of  the  demorrer,  we,  of 
courae,  take  these  allegations  as  true.  It  Is 
unnecessary  to  say  that  the  courts  do  not 
assume  to  control  the  discretion  of  these 
officials  where  discretion  is  vested  In  them 
by  law,  but  If  the  refusal  is  on  the  purely 
legal  ground  which  Is  pleaded,  performance 
of  the  duties  imposed  upon  these  offlclals 
by  the  statute  may  be  compelled  by  manda- 
mns. 

Order  reversed. 

DIBBLU  J.  (dlasenting).  X  agree  that 
under  article  16  of  the  ConBtltutimi  the 
state  may  pay  for  the  construction  of  the 
normal  width  of  trunk  highways  through 
Tillages  and  cities.  I  agree  that  the  Leg- 
■lilatnTe  may  require  a  oonnty  to  Improre 
roads  within  Its  Umita. 

Section  1  oC  article  16,  quoted  in  the 
prevailing  opinion,  establishes  "a  trunk  high- 
way eyst^"  which  shall,  be  "located,  con- 
atrncted,  reconstructed  *  •  *  and  for- 
ever maintained  *  *  *  the  state." 
Section  2  creates  a  "trunk  highway  fund." 
This  fund  "shall  be  used  solely  for  the  pur- 
poses specified  in  section  1  of  this  article, 
and  wben  duly  authorised  by  legislative  en- 
actment to  relmbune  any  county  for  the 
money  expended  by  it  subsequent  to  Febru- 
ary 1st,  1919,  in  permanenUy  Univoving  any 
road  hereinbefore  q;>eciflcaUy  described," 
etc 

Section  1  of  Laws  1921,  a  622,  pursues 
the  authority  glvea  by  section  2  of  article 
16  of  the  Gonstltntion  and  agrees  to  rtim* 
burse  counties  for  moneys  expended  In  per- 
manently improving  roads. 

Section  2,  subds.  (a)-(g),  ^ovide  in  de- 
tail how  the  counties  shall  be  reimbursed. 
Subdivision  (h)  provides  that  "the  moneys 
paid  out  by  any  county  to  any  township, 
borough,  village  or  city,  in  reimbursing  such 
township,  borough,  village  or  city  for  so  per- 
manently improving  roads  or  any  part  there- 


of described  in  article  16  of  tiie  OonstitatUn 
of  the  state  of  Minnesota,  heretofore  and 
subsequait  to  February  1,  1019,'  shall  be 
regarded  and  dealt  with  as  moneys  expend- 
ed such  county  in  permanently  improv- 
ing roads  or  any  part  thereof."  Putting  it 
in  another  way,  the  Legislature  defines  the 
clause  of  the  Constitution  which  provides 
for  the  relmbnre^ent  of  "any  county  for 
the  money  expended  by  it  subsequent  -to 
February  1st,  1919,  in  permanently  improv- 
ing any  road  hereinbefore  speciflcaUy  de- 
scribed," to  mean  the  relmborsement  for 
"moneys  paid  out  by  any  county  to  any 
township,  borough,  village  or  city  in  reim- 
bursing such  township,  borough,  village  or 
city  tax  so  permanaitly  improving  roads  or 
any  port  ttiereot  described  in  article  16  ot 
the  Cmstltutifm  ct  the  state  of  Minnesota 
heretofore  and  subsequent  to  February  1, 
IfllO." 

Were  it  not  tot  aectiou  2  (b)  of  the  statute 
it  would  not  be  claimed  that  coundee  coold 
be  relmbursod  out  of  the  highway  fond  for 
moneys  paid  to  reimburse  townships  and 
villages  or  other  munidpalitleB. 

The  county  has  not  improved  or  ecpended 
Its  numey  upon  the  highway  involved;  nw 
has  It  reimbursed  the  city.  The  OonstitatlMi 
does  not  authnlae  the  state  to  reimburae 
a  township  or  TlU^ge.  It  Is  now  eou^t  to 
reach  such  a  resnlt  by  lettliv  tte  county 
reimburse  the  municipality  And  the  state  re- 
imburse the  connty  from  the  hl^way  fund. 
The  Legislature  glvee  Instance,  -other  than 
those  for  which  the  OonstitutUm  jwovldea, 
when  money  may  be  taken  from  the  highway 
fund  to  reimburse  for  road  work,.  It  does 
this  by  defining  what-Oe-Ckmstitntion  means 
by  "money  expoided"  in  Improriag  a  high- 
way by  a  county.  It  is  not  that  the  Con- 
stitution Intended  a  roundabout  rtfmburse- 
ment  of  villages  or  dtles.  It  is  that  as 
now  viewed,  it  might  well  enough  or  better 
have  d(me  so. 

The  meaning  of  the  Constltutim  is  to  be 
found  by  a  fair  construction  of  It  It  is 
not  for  the  legislature  to  stiinilate  anything 
into  it  or  take  anything  from  it  It  ia  not 
for  the  courts  to  do  the  same  by  so-called 
construction.  Neither  the  legislative  nor  Ju- 
dicial branch  can  rightfully  undertake  to 
better  it 

I  think  the  trial  court  was  right  in  hold- 
ing that  the  Legislature  is  without  authority 
to  reimburse  municipalities  other  than  coun- 
ties out  of  the  trunk  highway  fund,  even  by 
indirection,  and  I  dissent 
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FLORANCE  v.  Q08LIN  tl  «l.   (N*.  22401.) 

(Supreme  Court  of  Minneaota.  Feb.  3,  1022.) 

(8i/Ualu9  &v  *^  OourU 

1.  A4varM  pfMMdoa  «eb10I— PosMnlen  of 
••parati  tract  of  ailMlOMi  fwia  lud  dow 
ant  oxtoBd  ri|Mi  to  wHaoant  tract  ■>  ali- 
aaaea  of  oolar  of  titla. 

In  the  abaence  of  color  of  titlt  the  ad- 
Teiae  poBseesioa  of  a  separate  and  Independ- 
ent tract  of  uninclosed  farm  land  by  one  daim- 
iog  as  owner  can  have  no  necessar;  relation 
to  or  extend  rights  in  an  adjoining  tract  of 
similar  land. 

2.  Adverso  possesalon  ^slOI— PosmssIob  of 
DnIneloMd  laad  llaltad  ta  tract  aetaally  oc- 
cupied. 

The  rule  Is  that  the  adrerse  possession  in 
roch  case,  when  not  (Hearlj  otherwise  shown, 
la  reatrained  and  limited  to  the  tract  actually 
occupied  by  the  elafanant. 

3.  Adverse  possession  ®=3iOI— No  limitation  of 
possession  to  tract  actually  occupied,  where 
color  of  title  aad  dominion  over  larger  tract 

The  role  is  different  when  there  is  color  of 
title  and  dominion  is  exercised  over  several 
adjoining  parcels  forming  one  tract  as  a  whole. 

Appeal  from  District  Court,  Kittson  Coun- 
ty; Andrew  Grindeland,  Judge. 

Action  by  Edward  Florance  against  An- 
geUque  Oosliu  and  others.  Judgment  for  de- 
fendanta.  A  new  trial  was  denied,  and 
plalntUC  appeals.  Beversed,  and  new  trial 
granted. 

H.  T.  Bletben.  of  HaUoclc,  M.  J.  Daly,  of 
Fertaam.  COiaa.  Lorlng,  of  Grookstcftu  and  G. 
A.  Youngqatot,  of  St  Panl,  for  appellant 

John  Jenswold  and  Jobn  D.  Jenawold,  both 
of  Ddlntb,  for  respondent. 

BBOWN.  a  J.  The  land  Involved  In  thla 
action  la  aituated  in  the  extreme  nortbwest 
comer  of  ^e  state,  In  Kltteon  coantr,  bound- 
ed on  the  north  by  Canada  and  on  the  west 
by  the  Red  Blver  of  the  North.  It  la  com- 
posed of  several  separate  subdivisions,  as 
shown  by  the  government  survey,  and  con- 
tains 238  acres.  For  convenience  of  refer- 
ence the  parties  on  the  argument  divided  It 
by  a  line  extending  east  and  west  substan- 
tially through  the  center,  describing  the 
tracts  thiis  set  apart  as  the  north  and  south 
portions.  The  north  portion  is  made  up  of 
govemment  lots  1  and  2,  and  the  north  half 
at  &e  southeast  quarter  of  section  26  ;^  the 
south  portion  contains  government  lot  3  'and 
the  south  half  oi  the  southeast  quarter  of  the 
same  section.  Plaintiff  holds  the  pat^t 
title  to  all  the  land,  while  defendants  claim 
by  adverse  poasesaion.  The  issue  thus  raised 
was  submitted  to  a  Jury,  In  the  ftn-m  of  six 
special  questions  covering  separately  each 
subdivision  of  the  land,  and  the  Jury  found 


VLOBANCE  GOSLIK 
(!■«  N.W.) 

that  defendants  bad  adverse  title  to  each. 
For  error  in  the  instructions  of  the  trial 
court  upon  a  question  peculiar  to  the  south 
portion  of  tbe  land  a  new  trial  as  to  that 
tract  was  granted;  a  new  trial  being  denied 
as  to  the  special  verdicts  covering  the  north 
portion.    Plaintiff  appealed. 

The  substantial  question  in  the  case  is 
whether  the  evidence  supports  the  "verdicts 
BO  sustained  by  the  trial  court  The  land 
formerly  was  a  part  of  the  Chippewa  Indian 
territory,  Imt  was  ceded  to  the  United  States 
by  trea^  ratified  and  approved  In  1864.  Zt 
is  naturally  adapted  to  agriculture,  and,  If 
cleared  of  timber  and  brush,  would  make 
rich  farm  land,  capable  of  producing  large 
annual  crops.  It  contains  some  timber,  much 
thereof  having  been  cut  and  sold  In  years 
gone  by ;  a  large  part  is  covered  with  brush, 
a  few  small  tracts  of  prairie,  find  some  mead- 
ow. In  1853  Augustine  Goslln,  husband  of 
defendant  Angelique  Goslin  and  the  father 
of  the  other  defendants,  with  his  wife  and 
(lilldr^,  settled  upon  lot  2  of  the  north 
portion,  making  such,  use  thereof  as  was  suit- 
ed to  his  habits  of  life,  cutting  down  and 
selllDg  wood  to  passing  steamers,  then  and 
for  a  number  of  years  thereafter  navigating 
the  adjoining  river,  cropping  a  small  area, 
and  pasturing  cows  and  horses  near  and  ad- 
jacent to  his  dwelling,  all  within  the  bound- 
aries of  lot  2.  But,  no  rights  are  or  can  be 
predicated  upon  that  settlement  and  It  may 
be  passed  without  further  mention.  The 
laud  was  ceded  to  the  United  States  in  1864, 
and  W08  patented  by  the  government  to  plain- 
UfC's  grantors,  the  north  portion  in  1881, 
and  the  south  portion  In  1882.  and  In  accord- 
ance with  the  subdivisions  contained  In  each. 
Whatever  rights  defendants  have  to  the 
land,  or  any  part  of  it,  originated  subse- 
quent to  the  time  it  was  so  patented.  Baker 
V.  Berg,  138  Minn.  108, 101  N.  W.  588.  It  Is 
claimed  that  defendants  remained  In  tiie 
actual  [)ossesBion  of  all  the  land  for  15  years 
subsequent  to  that  time  under  claim  6t 
ownership. 

Defendants  are  all  mixed-blood  Indians, 
and,  though  belonging  to  and  sustaining  no 
particular  tribal  r^Uona  with  fnll-bloods, 
ttiey  possessed  In  a  large  measure  the  Indian 
habits  and  customs.  Th^  were  not  agrlcul' 
turists,  particularly  the  senior  GosUn;  he 
was  a  hunter,  devoting  In  appropriate  sea- 
sons considerable  time  and  energy  to  hunting 
bulfalo.  The  family  lived  on  the  laud  after 
It  was  so  patented  to  plaintiff's  grantors 
until  1804,  when  the  senior  OosUn  died ;  that 
was  prior  to  the  expiration  of  the  necessary 
IS  years  of  occupancy.  The  widow  and  some 
of  the  other  members  of  the  family  remained 
In  possession,  !t  is  claimed,  until  1887,  whoi 
the  widow  nioved  to  a  home  on  the  south, 
portion  of  the  land,  subsequently  moving 
from  the  land  altogether,  though  <me  or 
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two  of  the  (AiUdren,  ^own  Adults,  may  boIh 
Beqamtly  bare  raniilned  thereon.  The  farm- 
ing operations  during  this  posseadon  were 
comparatlTely  of  a  Us^t  nature.  Small 
tracts  of  a  few  acres  were  occad<HuUly 
ctaippeA,  the  wild  hay  cut  and  used  as  teeA 
for  stock,  but  there  was  no  attempt  to  devote 
the  entire  tract  or  any  consldemble  portion 
thereof  to  continuous  farming  operations. 
The  greater  part  remained  In  Ita  natural 
'  state,  covered  with  brush  and  timber,  and  un- 
cultivated. It  was  not  Inclosed  by  fence^ 
nor  ottier  method  adopted  to  indicate  to 
persons  who  might  have  an  interest  in  the 
land  a  daim  of  ownership  to  ttie  whole  or 
to  any  particular  part  or  subdividon  other 
than  that  actually  occupied.  A  teiHie  ex- 
tending from  the  north  boundary  diagonally 
to  the  river  to  the  southwest,  inctoeed  the 
dwcUing  situated  on  lot  2,  a  part  of  lot  1, 
and  the  west  aid  of  ttie  north  half  of  the 
southeast  quarter,  all  within  the  north  por- 
tion of  the  land.  But  that  was  not  construct- 
ed to  designate  the  limits  of  Goalln's  claim, 
but  to  keep  his  cattie  from  straying  to  the 
east  upon  thA  lands  of  others. 

Defndantfl  paid  no  taxes ;  whatever  tMxm 
were  levied  against  the  land  subsequent  to 
the  date  of  the  patents  wero  paid  by  the 
predecessors  of  plaintiff  In  Interest.  Plain- 
tiff paid  then  subsequent  to  the  year  1897. 
There  was  a  claim  that  GhMUn  paid  them  for 
four  successive  yean  prior  to  1897.  But  no 
competent  evidence  was  presented  in  sub- 
stantiation of  the  claim.  No  tax  teceipte 
were  produced,  nor  such  payments  disclosed 
by  any  tex  record  offered  in  evidence.  Mor 
does  it  appear  for  what  years  the  iHiym^ts 
were  made.  If  at  all,  nor  upon  what  part  or 
portion  of  the  land  the  tex  burden  was  thus 
raised.  It  was  further  claimed  that  Goslln 
had  been  advised  not  to  pay  the  taxes  until 
the  government  gave  him  title  to  the  land, 
nnd  that  was  presented  as  an  excuse  for  his 
failure  to  meet  subsequent  payments.  But 
Goslln  and  the  person  claimed  to  have  so 
advised  him  are  both  dead,  and  the  declare- 
tiona  by  them  to  the  effect  stated  were  incom- 
petent, coming  through  an  interested  party . 
to  the  action.  It  is  also  claimed  that  Goslin 
applied  to  locate  the  land  or  a  part  thereof 
under  Indian  scrip,  but  the  evidence  In  sup- 
port of  the  claim  Is  quite  shadowy  and  In- 
sufficient. He  did  file  a  pre-emption  entry 
on  the  south  portion  of  the  land,  lot  3  and 
the  south  half  of  the  southeast  quarter,  on 
some  date  in  1881,  but  the  entry  was  can- 
celed by  the  government  in  18S3  as  errone- 
ously allowed  by  the  local  land  officers;  the 
down  payment  was  later  returned  to  his 
heirs.  But  that  entry  so  made  and  canceled 
is  of  no  special  importance,  except  as  It 
shows  an  effort  by  Goslln  to  acquire  title  to 
the  south  portion  of  the  land.  We  are  here 
concerned  with  the  north  portion  only.  Gos- 
lin therefore  had  no  color  of  title  to  the  land 
or  any  part  thereof  during  the  period  of 


his  occupancy,  thoo^  as  urged  by  counsel 
he  may  bave  tbov^cht  be  had  siKih  tltia.  But 
whatever  his  thoughts  In  the  premises,  be 
took  no  BtG3)s  other  than  as  limt<tfore  stated 
to  definitely  lay  dalm  to  any  particolar 
part  of  the  land,  other  than  that  actually 
oceuitfed  by  bim  as  his  dweUlng  snd  the 
small  cultivated  outlyli^  traeta.  Bis  occu- 
pancy and  use  of  the  north  jwrtion  was 
never,  so  far  as  the  record  disclose^  ques- 
tioned by  the  fee  owner,  until  tiie  commence- 
ment of  this  action.  His  right  to  the  pos- 
session and  use  of  the  soutb  portion  was 
challenged  by  an  ejectment  suit  subseqfoit 
to  the  ronoval  of  the  family  to  that  part  at 
the  land.  But  as  tiiat  tract  Is  not  here  in- 
volved that  suit  may  be  passed  without 
further  statemoit  or  ocHmnent. 

We  need  not  go  further  into  the  facte;  it 
would  serve  no  useful  purpose.  What  has 
hem  said,  barring  some  probable  minor  in- 
accuracies, dtsdoses  the  general  atete  of 
tiie  record,  and  of  the  elemente  amtroUing 
the  rlgbte  at  the  parties,  from  whldb  we  con- 
clude that  mough  is  not  shown  to  Justify 
the  condlusion  of  the  Jury  to  the  ^Eect  that 
defendante  have  acquired  title  by  thdr  pos- 
session uid  occupancy  to  the  whole  of  this 
tract  of  238  acres  of  land.  We  do  not  say 
nor  attempt  to  hold  that  they  may  not,  on 
the  present  showing,  lay  legal  daim  to  some 
particular  subdivision  or  part  of  either  the 
north  or  sontb  portions,  unless  tbair  righte 
in  the  south  porU<m.  have  beoi  lost  by  the 
deeds  of  conveyance  Involved  In  the  action 
as  to  that  part  of  the  land.  But  we  do  hold 
that  tile  evidence  found  in  tiie  present  rec- 
ord will  not  Justify  their  claim  to  the  whole 
of  (dther.'  What  the  situation  may  be  on  a 
new  trial  must  be  1^  to  the  consideration 
of  the  court  below  when  the  evldoioe  is 
again  presented. 

[1-3]  In  reaching  this  conclusion  we  apply 
the  generally  accepted  doctrine  that  the  ad- 
verse possession  under  claim  of  ownership 
of  one  separate  and  independent  tract  or 
parcel  of  unlnclosed  farm  land  can,  without 
color  of  title,  have  no  necessary  relation  to 
or  extend  rights  in  adjoining  tracto  of  simi- 
lar land.  The  rule  is  that  the  adverse  posses- 
sion in  such  case  is  by  law,  when  not  clearly 
otherwise  shown,  restrained  and  limited  to 
the  tract  or  parcel  actually  occupied  by  the 
claimant.  Barber  v.  Robinson,  78  Minn. 
193,  80  N.  W.  968 ;  Sage  v.  Larson,  69  Minn. 
122,  71  N.  W.  923;  BaziUe  v.  Murray,  40 
Minn.  48,  41  N.  W.  238;  Cain  v.  Highland  Co., 
134.  Minn.  430,  159  N.  W.  830,  872,  The 
rule  Is  different  where  there  is  color  of  title 
and  claim  Is  made  to  several  adjoining  sub- 
divisions over  which  the  claimant  exercises 
dominion  and  control  as  a  whole.  1  Duu- 
nell's  Dig.  p.  30. 

Our  conclusion,  therefore,  Is  that  for  the 
insuffldency  of  the  evidence  to  sustain  the 
verdicts  returned  by  the  Jury  there  should 
be  a  new  trial.  In  view  ttf  the  result  it  is 
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Tmnecessary  to  consider  the  aaslgnments 
cballenglng  the  rulings  of  tbe  trial  court  In 
tbe  adtiilBsi<Hi  or  exidiudon  of  erldence.  If 
there  were  errors  in  this  reapect,  they  are 
not  likely  to  occnr  on  another  trial,  and  we 
poas  them  without  farther  remark. 
Order  rerersed,  and  new  trial  granted. 


WALTERS  V.  WALTERS.   (No,  22614.) 
<8apreme  Court  of  Uimietota.  Feb.  S,  1^.) 

(ByllaJMu  by  the  Court.) 

1.  DIvorae  ^161— Evldeaoe  of  fraud  must  be 
eoBvlnoIni  to  Justly  vaeatlon  of  default  di- 
vorce Judgment  after  good  faith  marriage. 

To  jnetlfr  vacating  and  letting  aside  a  de- 
fault ittdgment  of  divorce  on  tbe  ground  of  the 
alteged  fraud  of  the  prevailiog  partjr  in  invok- 
ing the  jnriadiction  of  the  eoort,  aubseqnent  to 
the  entry  of  wbidi  there  baa  been  a  good  faith 
marriage  to  an  innocent  third  person,  the  evi- 
dence of  tiie  fraud  most  be  dear  and  convinc- 
ing; mere  preponderance  is  insufficient. 

2.  Dtvoraa  «a»l6l— Evidsace  elesely  semtlnli- 
ed  en  avpiloaUoa  to  op^a  detaalt  divoraa 
JudQroeut  for  fraad  where  plaintiff  has  remar- 
ried. 

In  such  case  the  interests  of  the  innocent 
third  person  and  the  probable  birth  of  a  child 
or  children  requires  close  acruUny  of  the  evi- 
dence offered  in  support  of  the  application. 

S.  Divorce  «s»l6l^n  i^iplleatlon  to  open  de> 
taait  dlvoroa  Judoment  for  fraud,  issues  msy 
ba  triad  on  oral  ovidenea. 

tPbere  the  application  is  In  the  form  of  a 
motion  supported  by  affidavits,  the  court  in 
the  exercise  of  its  discretion  and  to  insure  a 
fall  and  fair  hearing,  baa  authority  to  require 
the  submission  of  the  issues  presented  upon 
the  orvl  evidence  of  the  parties  and  their  wit- 
nessea,  given  before  the  court  aa  on  the  trial  of 
other  like  isaaes. 

4.  Divorce  «=»iei— Trial  of  lasnes  as  te  fraud 
ofl  application  te  sat  aside  defanit  divorce 
deoree  proper. 

In  a  case  of  tbe  importance  of  the  one  at 
bat  that  would  seem  an  appropriate  course  to 
pursue. 

9.  Insofncieney  of  shewing  to  Justify  vacation 
of  divorce  decree. 

The  affidavits  presented  in  this  case  in  sup- 
port of  the  char&e  of  fraud  are  held  insuffi- 
cient to  establish  the  same,  within  tbe  rule 
stated,  and  there  waa  error  in  vacating  the 
judgment 

Appeal  from  District  Gourt,  Rice  County; 
Artiiur  6.  CbUdreas,  Jadge. 

Suit  by  Samuel  D.  Walters  aviinst  Jennie 
J.  Walters.  Fnnn  an  wder  vacating  a  Judg^ 
ment  of  divorce  and  granting  defeadant  the 
ri^t  to  answer,  plaintiff  appeabi.  Beversed- 


M.  W.  Brewster,  of  Wells,  and  Albert. B. 
Allen,  of  Fairmont,  for  appellant 
B.  H.  Oipson,  of  FarlbaiUt,  for  reiQiondait. 

BROWN,  G.  J.  Appeal  from  an  order  va- 
cating a  Judgment  of  divorce  and  granting  to 
defendant  tbe  right  to  answer  and  defend 
in  the  action. 

It  aroears  that  tbe  parties  were  married 
In  1883,  living  for  die  greater  part  of  tbelc 
married  life  In  Iowa  and  IlUnola  PlalntUCa 
occupation  baa  been  chiefly  that  of  a  laborer, 
and  be  lias  not  accumulated  any  considerable 
property^  no  prt^rty  rigbta  are  Involved  in 
tbe  action.  Differences  arose  between  tbe 
parties  wblcdi,  being  aggravated  and  enlarged 
by  time,  finally  resulted  in  a  separatltm  In 
1018;  eacb  laying  the  blame  or  tbe  cause 
thereof  upon  tbe  oOtex.  Tba  parties  weza 
then  residing  In  Roc^ftMrd,  in  the  atate  of 
Illinois ;  tbe  wife  ccmtinned  to  reside  tbere 
and  in  other  towns  In  the  state  of  Iowa 
wbm  she  had  relatives  and  friends.  Plain* 
tlfl^  foUowiiui;  bis  occiUMition  of  dredging, 
came  to  tbe  state  in  charge  a  dredging 
crew  as  foreman.  He  brought  tbia  action  for 
divorce  In  May,  In  tbe  county  of  bis 
ttusi  residence,  and  cbarged  In  bis  complaint 
as  tbe  ground  thereof  tbe  desertlw  by  de- 
f«idant  fw  more  than  a  year  preceding  13A 
commencement  of  the  suit.  Service  of  die 
summons  was  bad  by  pnblicatl(ni  on  a  show- 
ing by  aflBdavit  of  plaintiff  that  defendant 
was  not  a  resident  of  this  state,  and  that  her 
whereabouts  was  to  bim  unknovrn.  Default 
Judgment  was  regularly  entered,  on  order  of 
the  court  after  hearing  tlie  evidence  of  plain- 
tiff, on  August  10,  1920.  Defendant  bad  no- 
tice of  the  Judgm^t  In  January,  1921,  but 
ber  motlim  to  vacate  the  same  was  not  made 
until  April  20th  following.  In  the  meantime, 
in  February,  1^,  plaintiff  remarried,  and  Is 
DOW  living  with  bis  new  wife.  So  far  as  ap- 
pears, the  marriage  was  entered  into  in  good 
faith  and  In  Oie  bdlef  that  by  the  Judgment 
dissolving  the  marriage  with  defendant 
plaintiff  was  authorised  to  enter  Into  the 
new  relation. 

The  motion  to  vacate  the  Judgment  states 
no  grounds  thereof,  as  required  by  tlie  dis- 
trict court  practice,  and  was  submitted  npw 
aCQdavIts  of  tbe  parties,  and  ot  others  In  cor- 
roboratlon  of  eacih.  The  court  made  a  gm- 
eral  order  granting  tbe  motion,  but  diere 
was  no  finding  of  tacts  uptm  which  it  was 
predicated.  The  order  Is  .challenged  by  the 
appeal  as  not  Justified  by  tbe  facts  disclosed 
by  the  record. 

[1, 1]  1.  In  actions  for  divorce  In  wtaldi  de- 
fault Jndi^ent  dissolving  tbe  marriage  is 
awarded  to  either  party,  and  the  one  so  pro- 
curing diat  relief  subsequenUy  enters  Into 
new  marriage  relations,  no  relief  can  be  had 
from  the  Judgment  under  tbe  mistakes  sad 
amendment  statute.  The  Jut^ment  where 
the  antecedent  proceedings  are  regular  is 
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final.  G.  S.  1913,  K  7T89;  7786.  But  where 
the  Jurisdiction  of  tbe  coort  Is  luvoked  by 
tbe  frnnd  of  the  prevailing  part;  relief  may 
be  had  as  In  other  actions ;  and  the  new  mar- 
riage status  constitutes  no  bar.  True  v. 
True,  6  Minn.  458  (Gil.  315):  Bomsta  T. 
Johnson,  38  Minn.  230,  36  N.  W.  341 ;  Krlha 
V.  Kartak,  127  Mian.  406,  149  N.  W.  666; 
Brockman  t.  Brockman,  133  Minn.  148,  157 
N.  W.  1086.  Tet  to  entitle  the  complaining 
party  to  such  relief  the  fraud  mast  be  made 
clearly  to  appear ;  a  mere  preponderance  In 
proof  Is  not  sufficient.  The  evidence  must  be 
as  dear  and  conrlncing  as  In  other  actions 
wbere  like  relief  is  sought,  whether  applied 
for  by  action  under  G.  S.  IMS,  |  7910,  or  by 
motion  based  on  affidavits.  Black  on  Judg- 
ments, i  351 ;  Wann  v.  N.  W.  Trust  Co.,  120 
Minn.  493,  139  N.  W.  1061.  The  reasons  for 
the  rule  are  obvlons.  The  state  la  interested 
in  the  controversy,  In  protection  of  the  second 
wife,  when  innocent  of  wrong  In  the  matter, 
and  In  the  protection  of  possible  Issue  fol- 
lowing the  second  marriage,  and  in  prevent- 
ing attacks  on  the  Judgment  for  purely  mali- 
cious motives.  The  rale  Rhould  particularly 
apply  and  be  strictly  enforced  when,  as  in 
the  case  at  bar,  no  property  rfehts  or  Inter- 
eats  of  minor  children  are  Involved ;  the  par- 
ties had  but  one  child,  and  she  has  grown 
to  womanhood  and  Is  married. 

[5]  2.  Id  the  light  of  the  rale  we  have  read 
the  affidavits  submitted  upon  this  application 
with  special  care  and  find  th^m  Insufficient 
to  Justly  the  order  vacating  the  Judgment 
The  affidavits  made  by  tbe  parties  c<»italn 
mju3x  of  immaterial  matter,  of  charges  and 
counter  charges  In  attempts  to  lay  the  blame 
fmr  the  disruption  of  their  famt^  ties  upoa 
aadk  other ;  Indicatli^  to  an  extent  a  desire 
«B  tbm  part  of  defmdant  to  disturb  the  new 
relatione  formed  by  plalnttff  so  far  as  that 
result  might  be  attained,  without  ho^ng  for 
results  beneadal  to  her;  and  on  tbe  port  of 
plaintiff  such  state  of  mind  toward  defmd- 
ant  as  to  Justify  the  amcluslon  that  a  recon- 
ciliation of  past  differences  Is  lmpoii8ibie»  at 
least  not  r^otely  hopeful  or  probaUe.  Tety 
little  affection  remains  for  each  other,  and 
no  property  rights  or  interests  are  at  stake 
We  think  on  the  showing  made  the  motion 
should  have  been  denied.  The  sn^stion  or 
statement  In  one  of  the  affidavits  made  by 
defendant  that  the  second  wife  was  tn  col- 
luslMi  with  plaintiff  in  the  procurement  of 
the  divorce  finds  no  sufficient  eorrob<««tlon 
in  any  of  the  other  affidavits. 

[3, 4]  3.  The  motion  was  submitted  on  affi- 
davits, prepared  by  counsel  for  the  respec- 
tive parties  and  with  a  view  of  presenting 
the  side  of  the  cwtroversy  each  represented 
In  the  most  favorable  light,  consistent  of 
course  with  what  the  parties  stated  the  facts 
to  be.  The  learned  trial  judge,  as  disclosed 
ny  tbe  memorandum  attached  to  the  order. 


recognized  and  appreciated  that  this  method 
of  presenting  so  important  a  questioo  Is  very 
unsatisfactory,  and  often  likely  to  lead  to  er- 
roneous conclusions  though  due  caution  b& 
taken  to  reach  the  truth.  We  concur  in  that 
view  of  the  matter,  and  take  occasion  to  call 
attention  to  the  fact  that  the  court  may.  In 
Its  discretion,  require  tbe  parties  to  submit 
the  issue  presented  by  motions  of  this  and 
others  of  like  nature  upon  tbe  oral  testimony 
of  the  parties  and  their  witnesses,  or  such 
thereof  as  the  court  may  designate,  given  be- 
fore the  court  as  on  the  trial  of  an  action, 
thus  subJectU^  than  to  the  usual  method  o< 
examination  and  cros»«xamlnatIon.  2  Dun- 
nell's  Dig.  6499;  Ztegler  v.  Suggit,  118  Minn. 
74, 136  N.  W.  411.  The  rule  Is  not,  howevor, 
one  of  general  application.  Strom  v.  Mon- 
tana Central  Railway  Co.,  81  Minn.  346,  84 
N.  W.  46.  But  would  seem  an  aroroprlate 
procedure  in  a  case  Involving  such  Imjwrtant 
considerations  as  that  at  bar,  which  may  be 
classed  as  an  exception  to  tbe  general  mle 
stated  In  the  case  Just  dted. 

For  the  Insuffldency  of  the  affidavits  to  es- 
tablish the  fraud  relied  on  In  support  of  the 
motion  to  vacate  the  Judgment  the  order  ap- 
pealed from  must  he  and  is  reversed. 

It  Is  so  ordered. 


STATE  ex  tel.  HILTON,  Atly.  Gen.,  v.  CITY 
OF  NASHWAUK  et  al.   (No.  22681.) 

(Soprsme  Court  of  Minnesota.   Feb.  3,  1022.) 

(BvOahui  &v  the  OcuH.) 

1.  Matters  laeladetf  In  statuta  prevldlig  fw 
orBaerzatiOB  of  stated. 

Chapter  462.  Laws  1921.  provides  that  tba 
inhabitants  of  conticnouB  territory  not  organ- 
ised as  a  city  and  baviog  not  less  than  1,000 
nor  more  than  10,000  inhabitants  may  be- 
come incorporated  as  a  city  of  the  fourUi 
class;  that  whenever  two-thirds  of  the  legal 
voters  residing  within  the  limits  of  such  ter- 
ritory, whether  part  of  it  is  in  a  viHage  or 
not.  shall  present  to  the  iadgm  of  protMta  of  the 
county  a  petition  in  designated  form,  the  in- 
habitants of  said  territory  shall  thereupon  be 
a  city  and  the  judge  of  probate  shall  issue  an 
order  declaring  It  so  and  in  said  order  HhaM 
designate  the  time  and  place  of  holding  the 
first  city  election;  that  the  officers  of  any  vil- 
lage embraced  within  the  territory  shall  act 
until  ofiiccrs  of  the  city  are  elected. 

2.  Constltutloial  law  <8=>S6— Statates  gnpl 
<4)— Part  of  act  providing  for  orgaafzatloa 
held  unoonstitutiaaal  as  Inposing  noaJadMal 
duties  OB  probate  Judge;  iavaJld  part  of  sot 
as  to  organization  of  cities  held  separabls  so 
that  main  portion  l»  sustained. 

Tbe  statute  imposes  upon  the  Judge  of 
probate  duties  not  jndicial  and  is  to  that  ex- 
tent nnconstitntlonal  and  void,  bnt  the  Invtiid 
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portfon  is  separable  from  the  remainder  of  the 
act  and  the  main  portiOD  of  the  act  is  sus- 
tained. 

3.  Coaatltatlonai  law  «=a65— Statutory  provi- 
sloa  for  organizing  dty  by  petition  hold  not 
a  delegation  of  leglslattvo  power. 

The  act  is  not  r  delegation  of  legislatiTe 
power.  The  sppllcation  of  the  statute  Is  simply 
conditional  on  local  action. 

4.  Municipal  corporations  «=»23— Statute  au- 
thorizes (ncomoratloB  of  urban  territory  only. 

The  act  authorizes  the  incorporattoa  onl; 
of  territory  urban  in  character. 

5.  Municipal  corporations  ^»22— Unltatloa  of 
act  to  oltlse  of  certain  population  held  not 
to  reader  It  void. 

The  application  of  the  act  only  to  cities 
of  from  1,000  to  10,000  inhabitants  does  not 
render  it  void. 

6.  Statute*  «=»64(4)— If  aot  Inoorporatlag  cit- 
ies graats  unoonstltutlonal  privllsges  to  osr- 

.  tain  olass,  whole  aot  does  net  fall. 

If  the  act  contains  provisions,  void  because 
they  grant  unconstitutional  priT0esea  to  a  cer- 
tain class  of  dtfes,  the  whole  act  does  not 
therefore  fail. 

Original  proceeding  in  quo  warranto  by 
the  State  of  Minnesota,  on  the  relation  of 
OUfford  ti.  HUton,  Attorney  General,  against 
tlM  01^  €ft  Nashwank  and  Frank  McOal- 
lODgh  and  others,  as  its  <^Deem.  On  respond- 
ents' motion  fm  Judgment  on  the  pleadings 
and  that  the  irvit  be  goasbed.  Hotton  grant- 
ed, and  writ  quashed. 

CUtCord  L.  HUton,  Atty.  Gen.  (Butler, 
Bfitch^  &  ENdierty,  of  St  Paul,  of  counsel), 
for  relator. 

Alfred  L.  Thwing,  of  Grand  Rapids,  for 
respondents. 

HALLAM.  J.  [1]  1.  This  Is  a  proceeding 
In  quo  warranto  against  the  city  of  Nash- 
wank and  individuals,  who.  it  ts  alleged, 
claim  to  be  acting  as  officers  of  the  d^. 
Judgment  of  ousto:  is  -a^ed  because  the 
statute  under  which  the  city  was  Incorporat- 
ed, namely,  chapter  462,  Laws  of  1021,  is 
alleged  to  he  unconstitutional  and  because 
the  territory  included  within  the  dty  does 
not  fall  within  the  terms  of  the  statute. 

Chapter  462,  Laws  of  1821,  reads  as  fol- 
town: 

"Section  1  Ctttei  of  Fourth  Class  imv  to 
7»oorporot«d— Procedure.— The  inhabitants  of 
contiguouB  territory  not  organized  as  a-  dty 
and  havins  not  less  than  one  tboosand  (1,000) 
inhabitants  and  not  more  than  ten  thousand 
(10,000)  inhabitants  may  become  Incorporated 
as  a  dty  of  the  fourth  class  as  hereinafter 
provided: 

"Whenever  two-thirds  i%)  of  the  legal  voters 
residing  wltSiIn  the  limits  of  such  territory, 
whether  all  or  part  of  such  territory  had  be^ 
-tiieretofore  organized  into  a  borough  or  village, 
•or  not,  and  wbidi  tenitcu?  they  desire  to  have 


incorporated  as  a  city  shall  sign  and  have  pre- 
sented to  the  judge  of  probate  of  the  county  in 
which  such  territory  is  situated  a  petition  Bet- 
ting forth  the  metes  and  bounds  of  said  dty 
and  of  the  several  wards  thereof,  and  prayins 
that  said  city  may  be  incorporated  under  such 
name  as  may  therein  be  designated,  the  judge 
of  probate  eball  issue  an  order  dedaring  sneh 
territory  duly  incorporated  as  a  dty  and  shall 
designate  the  metes,  boonds,  wards  and  name 
thereof  as  in  said  petition  described.  And  the 
said  judge  of  probate  shall  in  said  order  desig- 
nate the  time  and  place  of  holding  the  first 
election  of  officers  for  said  city.   •   •  • 

"Sec.  2.  PottWB  of  Citiet  of  Fourth  Claaa,— 
Upon  presenting  the  petition  aforesaid  to  the 
judge  of  probate  as  aforesaid,  tlie  inhabitants 
within  the  metes  and  bounds  therdn  described 
shall  tiienceforth  be  a  body  politic  and  corpo- 
rate subject  to  and  with  the  power  to  act  un- 
der the  authority  of  all  of  the  provisions  of 
this  act  *  *  *  and  in  addition  thereto  shall 
possess  the  powers  hereinafter  specifically 
granted  and  shall  have  and  possess  all  the  pow- 
ers grsnted  and  applicable  to  dttes  of  the 
fourth  class  not  existing  or  operathig  under  a 
charter  adopted  in  pursuance  of  section  iBO, 
ardde  4  of  tiie  Constitution  of  the  state  of 
fiiinnesota,  or  a  vedal  charter,  and  tile  nu- 
thorities  thereof  shall  have  perpetual  succes- 
sion. •  «  *  And  the  officers  elected  or  ap- 
pointed in  any  village  or  borough  embraced  in 
the  territory  incluJed  in  such  city  shall  con- 
tinue to  exerdse  the  powers  conferred  upon  like 
officers  in  ihis  state  until  the  officers  fbr  the 
said  city  shall  be  elected  ^d  qnalified." 

The  information  alleges  that  the  village 
of  Nashwauk  has  existed  for  some  years; 
that  in  August,  1921,  there  were  pending 
proceedings  to  incorporate  the  village  of 
Cooley  containing  lands  adjacent  to  the  vil- 
lage of  Nashwauk.  It  is  alleged  that  while 
these  proceedings  were  pending,  there  was 
instituted  a  proceeding  to  Incorporate  the 
dty  of  Nashwauk  and  to  embrace  within  It 
the  land  included  with  the  village  of  Nash- 
wauk. the  land  included  within  the  proposed 
village  of  Cooley,  and  other  lands;  that  a 
petition  was  prepared  setting  forth  the  facts 
required  by  chapter  462,  Laws  of  1921,  imr- 
p(»tlng  to  be  signed  by  the  [voportion  of  the 
voters  of  the  district  required  by  said  act: 
that  the  petition  was  presented  to  the  Jodge 
of  probate  as  required  by  said  act;  and  that 
he  made  an  order  fixing  September  27,  l&Zl, 
as  the  time  for  the  election  of  officers  of 
the  dty.  On  September  21  this  writ  was  Is- 
sued. It  I3  further  alleged  that  the  Individ- 
ual respondents  were  at  the  time  of  the  fil- 
ing of  the  Information  and  of  the  Issuance 
of  the  writ  officers  of  the  village  of  Nash- 
wauk and  dalm  to  have  the  right  to  exer- 
dse the  powers  conferred  by  said  statute  un- 
til officers  of  the  dty  are  elected.  There  is 
an  answer,  a  reply,  a  demurrer  to  a  portion 
of  the  answer,  a  proposed  rejoind»  and  a 
motion  to  strike  out  a  imrtion  of  the  reply 
and  a  motion  of  the  respondent  for  Jndg- 
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ment,  on  the  pleadings,  that  the  writ  be 
quashed.  The  controlling  facts  are  not  much 
In  dispute  and  this  motion  we  think  mnst 
be  granted. 

[2]  2.  The  case  turns  on  the  question  of 
the  constitutionality  of  chapter  462,  Laws 
of  1921. 

Relator  contends  that  the  statute  is  un- 
constitutional as  Imposing  on  the  Judge  of 
probate  duties  not  judicial  and  not  pertain- 
ing to  the  constitutional  Jurisdiction  of  the 
Judge  of  probate.  In  this  particular  this 
statute  is  In  substance  the  same  as  chapter 
31,  Gen.  Laws  of  1870,  a  statute  which  has 
never  been  repealed.  The  constitutionality 
of  that  statute  was  attacked  in  State  t.  Ue- 
land,  30  Minn.  29,  14  N.  W.  58.  In  that 
case  a  writ  of  pr<Albitlon  was  asked  to  pre- 
vent the  performance  by  the  Judge  of  probate 
of  the  duties  Imposed  1^  the  statute  on  the 
ground  that  they  w^  Judicial  duties  not 
within  the  constitutional  power  of  the  Judge 
of  probate.  The  court  held  that  the  duties 
imposed  by  the  statute  were  not  Judicial, 
but  purely  administrative,  and  that  prohibi- 
tion lies  only  to  prohibit  the  performance 
of  Judicial  duties.  The  question  whether  the 
Legislature  had  the  constitutional  power  to 
Invest  the  Judge  of  probate  with  these  min- 
isterial duties  was  apparently  not  raised  and 
was  not  decided.  See  Foreman  v.  Board  of 
Ckranty  Commissioners,  64  Minn.  371,  •  67 
N.  W.  207.  In  State  v.  BriU,  100  Minn.  499, 
111  N.  W.  294,  639,  10  Ann.  Cas.  425,  it  was 
held  that  a  statute  vesting  in  the  Judges  of 
the  district  court  the  power  of  appointment 
of  members  of  the  County  Board  of  Control 
imposed  duties  not  Judicial  and  which  they 
could  not  be  required  to  perfcwm.  In  view 
of  this  decision  it  is  dU&cult  to  see  bow  this 
provision  of  the  1D21  statute  can  be  sustain- 
ed, though  under  the  decision  in  State  v. 
Brill,  supra,  it  would  seem  that,  U  the 
Judge  of  probate  sees  fit  to  act,  his  acts  are 
not  altogether  void. 

But  this  Is  not  decisive  of  the  case.  The 
constitutionality  of  part  of  a  statute  does 
not  vitiate  the  whole  statute  if  the  invalid 
portion  is  separable  from  the  remainder  of 
the  act  BO  that  one  may  operate  without  the 
other  and  It  Is  not  impossible  to  suppose 
that  the  Legislature  would  pass  one  without 
the  other.  State  v.  Dnluth  Gas  &  Water 
Co.,  76  Minn.  96,  lOS,  78  N.  W.  1032,  57  L. 
B.  A.  63. 

There  is  no  reason  to  suppose  tliat  the  Leg- 
islature would  liave  made  the  passage  of  this 
law  d^end^t  on  this  particular  provision. 
The  provision  is  a  mere  detail.  We  come 
then  to  the  qoestltm  whether  the  remainder 
of  the  statute  may  operate  without  this  pro- 
vlsion.  We  are  of  the  opinion  that  It  may. 
Tbfl  statute  lunrtdes  that— 

"Upon  presenting  the  petition  •  •  ♦  to 
the  Judge  of  probate  as  aforesaid,  the  inbabit- 
anta  within  the  metes  and  bounds  therein  de- 


scribed aball  thenceforth  be  a  body  politic  and 
corporate.** 

In  other  words,  the  incorporation  is  com*  . 
plete  before  any  act  of  the  judge  of  probate 
Is  performed.  There  is  the  further  provi- 
sion that  the  officers  of  the  village  shall  con- 
tinue to  function  until  the  officers  of  the 
city  shall  be  elected  and  there  are  ample 
election  laws  under  which  elections  may  be 
had.  Without  the  objectionable  provision 
then,  it  is  apparent  that  incorporation  may 
be  completed  and  a  workable  plan  of  opera- 
tion may  be' invoked.  This  Is  apart  from 
any  suggestion  that  officers  elected  pursuant 
to  the  voluntary  act  of  the  Judge  of  probate 
may  be  de  facto  officers  as  Indicated  In  State 
V.  Brill,  supra. 

[3]  3.  Relator  contends  that  this  statute 
is  an  unconstitutional  delegation  of  legisla- 
tive power.  The  creation  of  municipalities 
Is  a  legislative  function.  State  v.  Simons, 
32  Minn.  540.  21  N.  W.  750.  The  determina- 
tion of  municipal  bonndarlea  is  a  leglsIaUye 
matter. 

One  contention  is  that  the  Legislature  can- 
not delegate  the  power  of  local  legislation 
to  an  unorganized  body  of  voters  Inhabltlns 
an  undefined  district.  In  State  ex  rel.  v. 
Cooley,  65  Minn.  406,  68  N.  W.  66.  a  stat- 
ute providing  for  the  dissolution  of  a  schofd 
district  whenever  two-thirds  of  the  legal  vot- 
ers voting  at  a  special  election  called  for 
the  purpose  of  ascertaining  their  views  on- 
the  subject  express  their  opposition  to  the 
further  continuance  of  the  district  was  held 
constltutlonaL  It  was  held  that  the  Legisla- 
ture had  not  delegated  any  legislative  pow- 
er;  that  it  had  simply  made  the  appllcatlbii. 
of  the  statute  conditional  and  wh«i  that  con- 
dition arises  the  dlatzict  Is  dissolved.'  not 
by  the  voters,  but  by  the  legislative  act  it- 
self. The  court  quotes  Justice  Field  in, 
Blandlng  v.  Burr,  13  CaL  343,  358.  as  say- 
ing: 

"The  Legislature  may  confer  a  power  without 
desiring  to  enforce  its  exercise,  and  leave  the 
question  whether  it  shall  foe  assumed,  to  be- 
determined  by  the  electors  of  a  partictdar  dis- 
trict The  Legislature  may  determine  absolute- 
ly- what  shall  be  done,  or  it  may  authorize  the 
same  thing  to  be  done  uimu  the  consent  Of 
third  parties.  It  may  command,  or  it  may  only 
peimit;  and  in  the  latter  case,  as  in  the  former, 
its  acts  have  the  efficacy  of  laws." 

There  is  probably  no  serious  difficulty 
arising  out  of  the  foct  that  the  determina- 
tion of  the  electors  Is  expressed  by  petition 
and  not  by  vote. 

An  Iowa  statute  provided  that  upon  peti- 
tion of  a  majority  of  Sectors  of  a  township, 
the  proper  officers  should  proceed  to  divide 
the  township.  It  was  held  that  the  petition 
of  a  majority  of  electors  was  oonclnslve- 
and  the  officers  were  mandamused  to  divide 
the  township.   Henry  t.  Taylor,  67  Iowa*. 
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See,  also,  Perrlso  t.  Kea-  tact  tbat  tbe  act  makes  no  restriction  but 

that  any  territory,  however  large  and  liOT- 
eTer  populated,  may  organize  as  a  dty.  We 
think  this  contention  Is  dispraed  of  by 
State  ex  ret  v.  Mlnnetonka  Village,  ST  Minn. 
526,  tS9  N.  W.  972,  25  L.  R.  A.  755.  The 
statute  (Laws  1886,  c  145)  considered  In 
that  case  was  one  providing  for  the  Incor- 
poration of  villages  and  It  provided  that — 

"Any  district,  sections  or  parts  of  sections 
which  has  been  platted  into  lots  and  blocks, 
also  tbe  lands  adjacent  thereto,  *  *  *  said 
territory  containing  a  resident  popolatioii  of  not 
less  tbm  170,  may  become  lnoorp<mted  as  a 
village." 


HInn.) 

72,  10  N.  W.  308. 
ler.  93  Mich.  280,  63  N.  W.  391. 

In  an  opinion  by  Justice  Brewer,  the  Kan- 
sas court  said,  in  speaking  of  county  seat 
elections ; 

"That  the  vote  of  a  majority  is  not  neces- 
sary, n<Hr  even  the  formality  of  an  election. 
The  consent  of  a  majority  of  the  electors,  in 
whatever  form  expressed,  whether  in  election 
or  by  petition,  or  otherwise,  is  snffident" 
County  Seat  of  Linn  County,  In  re,  15  Kan. 
BOO,  S30;  State  v.  Burton,  47  Kan.  44,  27 
Pac  141. 


In  Harrington  v.  Town  of  Plainvlew,  27 
Minn.  224,  6  N.  W.  777,  there  was  Involved 
a  statute  which  assumed  to  empower  a  ma- 
jority of  the  resident  taxpayers  of  a  town, 
wlttaoQt  regard  to  whether  they  were  elec- 
tors or  not,  to  bind  the  town  to  Issue  Its 
bonds  to  aid  in  tbe  construction  of  a  rail- 
road. The  statute  provided  that,  upon  pres- 
entation of  a  petitltm  bearing  the  signatures 
of  a  majority  of  such  resideilt  taxpayers, 
the  proper  offloera  of  the  town  should  Issue 
the  bonds.  The  officers  were  given  no  power 
to  refuse.  Tbe  act  was  bdd  unconstitutional, 
hut  on  the  ground  that  the  Legislature  could 
not  commit  such  power  "to  others  than  the 
electors  of  such  towns  or  the  officers  elected 
by  them."  It  was  said  that  "under  our  Con- 
stitution, the  actltm  of  the  town  must  be 
determined  by  the  Legislature  itself,  or  by 
those  whom  the  Constitution  Indicates  for 
such  purpose,  to  wit,  the  electors,  or  the 
lawful  offlcerg  elected  by  them,"  and  that 
It  is  "not  competent  for  the  Legislature  to 
authorize  any  person  or  class  of  persons, 
other  than  tbe  electors  or  the  ofQcera  chosen 
by  the  electors  to  determine  for  a  town  "what 
action  requiring  local  taxation  it  wUl  take 
in  a  particular  case." 

The  decision  was  In  no  measure  predicated 
upon  the  fact  that  the  action  of  the  town 
was  to  be  taken  by  petition  and  not  by  rote 
at  an  election.  The  Inference  from  the  decl- 
idon  is  that  the  court  regarded  the  form  of 
procedure  as  constitutional,  for  the  court 
refers  to  decisions  in  New  Tork  and  Ver- 
mont In  which  similar  laws  were  sustained 
and  where  it  was  held  that  there  was  no 
constitutional  inhibition  on  this  restriction 
of  voting  power  and  our  conrt  said: 

*'Tbas  construing  their  constitutions,  it  fol- 
lowed, necessarily,  that  the  Legislature  might 
provide  for  the  taxpayers,  whether  electors  or 
not,  expressing  tbe  consent  and  determining 
die  action  of  the  town." 

We  have  gone  into  these  decisions  rather 
fully  because  they  state  well  the  applicable 
principles. 

[41  4.  It  Is  contended  that  the  Legislature 
has  not  determined  the  conditions  wblch  fix 
the  amount  of  territory  which  may  be  In- 
cluded in  tbe  proposed  city,  that  it  has  dele- 
gated the  power  to  prescribe  the  conditions 
which  when  met  d^ne  tbe  boundary,  and  In 


The  point  there  made  against  the  validly 
of  the  act  was  that  tba  statute  "neither  It- 
self determined  how  much  or  what  character 
of  land  ahall  be  Included  In  a  TiUasSk  nor 
delegated  the  power  to  do  so  to  any  proper 
subordinate  official  body."  The  conrt  held 
that  the  purpose  of  the  act  waa  to  autbwiae 
the  Incorporation  of  "villages"  In  the  or- 
dinary and  popular  sense;  that  "lands  ad- 
jacent thereto"  included  only  those  which 
lie  so  near  the  centw  or  nucleus  of  popula- 
tion as  to  be  scmiewliat  uriMui  in  th^  ciuu- 
acter,  and  to  have  some  community  fA  ii^ 
tereat  In  the  malntmance  of  a  vUlage  goram- 
ment;  that  it  did  not  authoriie  the  inoo^ 
pcMration  of  large  tracte  of  rural  terrttory 
having  no  natural  connection  wlUi  any  vil- 
lage and  no  adaptability  to  village  purposes. 
As  so  construed  the  act  was  snatalned.  The 
incorporation  of  tbe  village  waa  not  soatain- 
ed,  although  the  tarltorr  was  In  fAct  eoa- 
tiguous,  on  the  ground  that  most  of  tlie  ter- 
ritory, eeeaatlally  rural,  had  no  fltneas  tot 
village  govemmmt  and  no  community  of  In- 
terest In  respect  to  the  purposes  for  which 
such  a  government  Is  designed.  A  similar  con- 
struction must  be  placed  on  the  statute  here 
in  question  and  so  construed  we  are  of  the 
opinion  that  tba  statute  is  onstltntional. 
We  hare  so  construed  the  statute  relating 
to  the  Incorporation  of  villages.  State  r. 
Village  of  Buhl.  184  N.  W.  850. 

It  is  argued  that  the  law  does  not  author- 
ize the  inclusion  of  more  than  one  village 
within  the  limita  of  a  proposed  ci^.  Wheth- 
er it  does  or  not  we  need  not  determine. 
The  Incorporation  of  the  city  was  completed 
by  the  filing  of  tbe  petition  on  August  25, 
1921.  At  that  time  tbe  incon>oratioa  of  the 
village  of  Cooley  was  not  complete. 

[S]  5.  Relator  contends  that  the  act  of 
1921  Is  unconstitutional  In  that  It  provides 
toe  a  classification  of  cities  on  a  basis  of 
population  narrower  than  that  prescribed  In 
the  Constitution.  Article  4,  {  30,  of  the  Con* 
stitution  creates  the  fourth  class  composed 
of  cities  of  10,000  Inhabitants  or  less.  This 
statute  relates  to  villages  having  not  less 
than  1,000  and  not  more  than  10,000  Inhabit- 
ants. The  fact  Is  that  this  minimum  require- 
ment of  peculation  for  this  form  of  inco> 
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poratlon  has  been  on  our  statute  books  since 
1870  (chapter  31,  Laws  1870),  and  it  is  still 
there  regardless  of  the  mroTision  of  the  act 
of  1921.  Under  these  conditions  It  seems 
to  us  this  restriction  Is  not  fatal  to  the 
law.  We  do  not  understand  that  it  Is  con- 
tended that  article  4,  9  33,  of  the  Con»titu- 
tion  has  repealed  the  act  of  1870. 

[8]  6.  A  more  difficult  question  Is  i-aiaed 
by  the  next  contention  that  this  statute 
grants  powers  on  the  basis  of  this  particular 
method  of  incorporation. 

The  act  of  1921  provides  that  cities  in- 
corporated under  it  shall  possess  all  the 
powers  granted  and  applicable  to  cltiee  of 
the  fourth  class  not  operating  under  a  home 
rule  charter  or  a  special  charter  and  also 
that  they  "shall  possess  the  powers  herein- 
after specially  granted."  Some  powers  are 
"specially  granted"  in  the  act  which  are  dif- 
ferent from  those  possessed  by  cities  of  the 
fourth  class.  For  examjrie,  there  Is  a  dif- 
ference in  the  limit  of  tax  levy  and  of  in- 
d^tedness.  We  are  impressed  with  the  idea 
that  these  points  of  difference  relate  to 
natters  of  detail  not  vital  to  the  main  pur- 
poses of  the  act.  If  they  should  fail  the 
whole  act  would  not  fall.  Lodoen  v.  Otty 
of  Warren,  146  Minn.  181,  178  N.  W.  741. 
We  do  not  pass  on  the  validity  of  all  ivotI- 
slons  of  the  act. 

The  motion  of  the  respondents  for  judg- 
ment on  the  pleadings  is  granted  and  the 
writ  la  qnaahed.  ■ 


MARTIN  MARKET  v.  SAMELS^  ESTATE. 
(No.  226Q8.) 

(Supreme  Court  of  Minnesota.  I  eb.  1922.) 

(SyUabut  hv  the  Court.) 

Exaoators  and  adnlalstratore  «=>202t^2— PiftiM- 
ttff  aot  eatltled  to  reoover  on  deeoasail's  ob- 
llsatloR  to  pay  oertalo  aotaa. 

A  contract  made  by  the  plaintiff  with  F.  A. 
Somels,  now  deceased,  and  others,  obligated  the 
deceased  to  pay  certain  notes  made  by  the 
plaintiff  to  a  bank,  provided  certain  of  the 
parties  to  the  contract  indemnified  and  saved 
him  harmleas  upon  a  liability  to  an  investment 
company  for  which  be  was  collaterally  liable. 
They  did  not  do  so,  and  the  liability  was  as- 
serted against  his  estate.  It  is  held  that  the 
contract  did  not  imiwse  an  absolute  and  direct 
lialHlity  upon  him  to  pay  the  notes  at  all 
events,  and  give  him  relief  only  by  way  of  In- 
demni^  after  payment;  but  that  upon  the  fail- 
ure of  the  parties  to  save  the  decedent  harm- 
less upon  his  obligation,  as  agreed  in  the  con- 
tract, and  the  assertion  of  such  obligation 


against  the  estate,  the  plaintiff  could  not  recov- 
er for  bis  tailnre  to  pay  the  notes. 

Ai^eal  from  District  Courts  Hennepin 
County;  Frank  M.  Nye,  Judge. 

Miartla  Market,  a  eorponitlOB,  filed  a 
claim  in  ivobate  court  agalnot  the  estate  of 
F.  A.  SamelB,  deceased,  wblidi  was  disal- 
lowed. On  appeal  to  tbe  district  court,  the 
action  of  the  probate  court  was  affirmed,  and 
claimant  appeals.    Judgment  affirmed. 

F.  J.  Funke,  of  Minot,  N.  D.,  and  Briggs, 
Weyl  &  Brlggs,  of  St  Paul,  for  appellant 

Jease  Van  Valkenburg,  of  MinneapoUSf  for 
respondent 

DIBEILL.  J.  The  idaintlfl  filed  a  claim  lo 
tlie  probate  court  of  Hennepin  county 
against  the  estate  of  F.  A.  Samels,  deceased. 
It  was  disallowed.  Upon  appeal  to  the  dis- 
trict court  the  probate  oonrt  afflnbed. 
This  aiq;ieal  followed. 

The  plalntifl!,  a  North  Dakota  corporatira. 
as  party  of  tlie  first  part,  certain  otbws  as 
parties  of  the  second  part,  and  F.  A.  Samela 
as  part^  of  the  third  part,  signed  an  agre»> 
raent  on  February  11,  1918,  whereby  Samels 
agreed  to  pay  within  five  years  notes  ot  the 
plaintiff  to  a  Minneapolis  bank  aggregating 
^.000,  provided  the  second  parties  to  the 
agreement  indemnified  and  saved  him  harm- 
less from  an  indebtedness  of  $12,000  to  an  In- 
vestment  company  of  Minneapolis  upon 
which  he  was  liable  under  a  collateral  agree- 
ment. This  ^,000  claim  is  that  now  asserted 
against  the  estate.  It  is  cla^lmed  by  the  es- 
tate that  the  agreement  was  not  delivered. 
We  leave  this  questlm  undecided. 

Conceding  that  there  was  a  d^very,  the 
estate  claims  that  the  agre^ent  to  save 
harmless  and  indemnify  Samels  against  the 
$12,000  was  not  performed.  The  court  finds 
upon  sufiiclent  evidence  tliat  it  was  not  per- 
formed. The  claim  was  asserted  against  the 
estate  of  Samels,  and  to  some  extaat  it  was- 
taken  care  of.  The  agreement  contempUfted 
an  effective  saving  of  Samels  from  ItsblUty. 
It  did  not  contemplate  that  he  should  pay 
the  $4,000  unless  saved  from  the  $12,000. 
It  was  not  a  contract  whereby  he  was  abso- 
lutely and  directly  liable  to  pay  at  all  events 
the  $4,000,  and  his  only  remedy  by  way  of 
indemnity  after  payment.  He  was  not  liable 
for  the  $4,000  if  the  $12,000  liabUlty  was  as- 
serted against  him  and  he  was  compelled  to 
care  for  It  While  the  transactloo  is  much 
confused  it  is  clear  that  the  trial  court's 
finding  is  sustained,  and  the  plaintiff  cannot 
recover. 

Judgment  affirmed. 


For  other  cuw  a«e  sam«  topic  and  KEY-NUMBER  In  all  K«7-Mumbered  Dlswts  and  Indaxea 
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WILEY  V.  LOCKWOOD. 

■(Suprenie  0«iirt  at  Hlnneaota. 


(No.  226S3.) 
V«b.  10,  1922.) 


(Byllabua  bv  the  Oonri.) 

1.  Wills  «s»733(l)— Probate  eodrt  mittt  order 
lesa^  liald  before  It  om  be  legally  ienaaded. 

PaTiueiit  of  a  lesacy  cannot  be  legally  de- 
masded  antQ  the  probate  conrt  baa  ordered  it 

to  be  paid. 

2.  Wills  «s>734 (4) —Legacy  does  not  bear  In- 
tereet  nntll  Mynsflt  May  b«  legally  defflaiided. 

A  legacy  does  not  bear  interest  until  pay- 
ment may  be  legally  demanded,  onlcBs  tiie  vill 
makea  a  difftoent  ptoviaiott  lor  totereat 

Appeal  from  District  Courts  Big  Stone 
-County;  S.  A.  Flaherty,  Judge. 

Petitton  by  Clarence  B.  Wiley  against 
Ernest  H.  Lockwood,  executor  of  the  estate 
of  Frederick  Lockwood,  deceased,  for  a  pro- 
bate order  directing  payment  of  legacy. 
Judgment  for  plalntltr,  and  the  executor  ap- 
pealed and  thereafter  paid  the  legacy  witb- 
■0111  prejudice  to  the  claim  for  interest  Judg- 
meut  for  Interest,  for  lees  time  tbui  taHua, 
and  the  legatee  appeals.  Affirmed. 

A.  B.  Kaercher,  of  OrtonvUIe,  for  appel- 
lant 

Cliff  &  Purcell,  of  OrtoQTllle,  for  respond- 
ent 
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cepted  by  agreement  between  the  parties 
without  prejudice  to  the  claim  for  interest. 
When  the  appeal  came  on  for  hearing,  the 
executor  conceded  that  the  legacy  bore  Inter- 
est from  Jnne  26,  1919,  and  the  court  ren- 
dered Judgnr^t  for  interest  from  that  date 
to  the  date  on  which  the  priuc^l  had  been 
paid.   The  legatee  appeals. 

[1 , 3]  The  caaea  wbldi  have  <»>n8idered 
the  question  ot  the  date  from  which  legacies 
draw  Interest  are  collected  in  notes  found 
In  e  Ann.  Oas.  at  page  525,  and  in  Ann,  Cas. 
1912B,  at  page  244.  At  commtm  law  a 
general  legacy  began  to  draw  Interest  one 
year  after  the  death  of  Qie  testator,  on  the 
theory  thiit  tUe  executor  ouf^t  to  have  the  ea> 
tate  settled  so  as  to  enable  hin  to  pay  legacies 
at  the  expiratimi  of  that  period.  Tb«e  were 
exceptions  to  this  rule  not  necessary  to 
moitlon  here.  Where  probate  inrooeedings 
are  governed  and  regulated  by  statute  as  in 
tbis  state,  a  legacy  does  not  draw  Interest 
until  payment  of  the  legacy  could  be  legally 
demanded,  unless  a  different  provision  for 
interest  Is  made  either  by  the  will  or  by  the 
statnte. 

In  Huntsman  v.  Hooper,  82  HInn.  168,  SO 
N.  W.  12T,  it  was  held  that  a  legatee  could 
not  maintain  an  action  to  recover  his  legacy 
until  tbB  probate  oonrt  bad  ordered  it  to  be 
paid.  After  consldwing  tbe  atatntes  then 
In  focee,  the  court  said: 


TAYLOR,  a  Frederick  Lockwood  died 
November  18,  lOlT,  and  by  Ills  will  bequeathed 
the  sum  of  five  thousand  dollars  to  his 
grandson,  Clarence  E.  Wiley.  The  will  was 
jidmltted  to  probate  December  24,  1917,  and 
letters  testamentary  were  issued  to  tbe  exec- 
utOT  ther^'  named  January  4,  1918.  The 
present  controversy  was  submitted  to  tbe 
court  below  on  a  stipulated  statement  «C 
facts  in  which  It  is  stated  that  the  only 
question  in  dispute  is  whether  the  legatee  Is 
entitled  to  Interest  on  bis  legacy  from  the 
'date  of  the  death  of  tbe  testator  or  only  front 
June  20,  1919,  the  date  on  wtateh  certain 
Utlgati«i  Tdatlng  to  tbe  estate  had  been 
finally  terminated  and  settled.  The  l^acy 
was  not  involved  in  the  litigation  and  tbe 
executor  at  all  times  had  sufficient  funds  In 
liis  hands  to  pay  all  claims  against  the 
estate.and  all  legacies. 

On  December  18, 1919,  the  legatee  made  a 
petition  to  the  probate  court  for  an  order 
41iectlng  the  executor  to  pay  the  legacy  with 
Interest  thweon  from  November  18,  1917. 
On  January  17,  1020,  the  probate  court 
made  an  order  directing  tbe  executcv  to  pay 
the  l^aey  forthwith  together  with  Interest 
thereon  fnnn  November  18, 1917.  Tlie  exec- 
utor annealed  to  the  district  court  There- 
after and  before  bearing  on  the  ai^eal.  the 
principal  of  the  lega<^  was  paid  and  ac- 


"We  think  that  the  manifest  theory  of  our 
statutes  governing  tbe  administration  of  es- 
tates, is  that  the  rights  and  dafms  of  all  per- 
sons interested  in  tfae  estate  of  a  decedent  are 
to  be  determined  and  passed  on,  in  the  first  in- 
stance, by  tbe  probate  court;  and  that  all  mon- 
eys, whether  to  creditors,  legatees,  or  next  of 
kin,  are  to  be  paid  out  of  tbe  estate  upon  order 
or  decree  of  that  court  first  duly  made." 

While  many  (ihanges  have  beoi  made  In 
tte  statutes  govmiing  the  probate  of  estates 
since  tliat  dedsltti,  the  thewy  time  ex- 
plained per^sts  tSirough  all  these  rtianges. 
The  legislative  intent  that  no  claim  against 
an  estate  shall  be  paid  nntll  It  has  beoi 
allowed  by  the  probate  eonrt,  and  that  Uie 
estate,  other  than  certain  allowance  to  a 
widow  or  minor  cblldren,  shall  not  be  as- 
signed or  distributed,  either  In  whole  or  in 
part,  until  ordered  by  tbat  court  stands 
ont  more  dearly  in  the  statutes  as  they  now 
exist  than  It  did  in  tbe  statutes  tbere  oon< 
sldered.  Tbe  appellant  did  not  apply  for  an 
order  for  tbe  payment  of  his  legacy  until' 
December,  1919.  While  tUe  probate  court 
might,  perhaps,  have  made  an  mrder  for  its 
paymoDt  without  waiting  for  sudi  an  apirtl- 
catlon,  tbe  conrt  did  not  do  so.  It  la  otnioas, 
therefore,  that  tbe  appellant  has  no  lawful 
claim  for  any  greater  amount  of  Interest  than 
was  allowed  talm  by  tbe^  district  court  and 
the  Judgment  of  tbat  court  Is  affirmed. 


s»For  oUier  cases      same  teplo  and  KSY-NUUBIR  In  all  Ker- Numbered  Dlsnb  and  Indexei 
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SrANGENBERG  v.  CHRISTIAN. 
'    (No.  22634.) 

(Sapreme  Court  of  Ujimesota.  Feb.  10, 1822.) 

(Bvttabiu  by  the  Court.) 

1.  Appeal  and  error  «=:»238(2)— Oae  not  nov- 
Ibo  for  diraoted  verriiet  oaneot  claim  error 
for  refusal  of  JndBmeat  aotwIlhstandlRff  ver- 
dM. 

One  who  has  not  moved  for  a  directed  rer- 
dict  before  tbe  cpse  was  sabmitted  to  the  jary 
1b  not  io  a  position  to  claim  error  on  appeal  be- 
cause the  court  below  refused  to  order  judg- 
ment notwithstanding  the  verdict. 

2.  Husband  and  wife  «=>333(3)— In  aetleu  for 
nllenotlon,  wife's  recital  to  witneu  of  plain- 
tiff's treatment  of  her  was  Inadnlssihle. 

In  this  action  for  the  alienation  of  the  af- 
fections of  plaintUTs  wife,  eWdence  was  per- 
missible of  declaration  made  by  the  wife  in- 
dicating to  the  witness  that  her  affections  for 
plaintiff  bad  vanished  before  she  knew  defend- 
ant, but  the  court  correctly  ruled  that  her  re- 
cital of  plaintiff's  treatment  of  her  was  inad- 
missible. 

3.  Trial  «s»49(3)  —  Exclusion  of  questions, 
where  evideuoe  enlled  for  not  ludleated,  held 
not  error. 

Other  mlinffs  on  exdosion  of  evidence  were 
proper. 

4.  Husbuid  and  wife  «3>S33(9)— Evldeme  held 
to  show  that  defndant  caused  loss  to  plain- 
tiff of  wife's  nffeotions. 

The  evidence  is  ample  to  show  that  de- 
fendant willfully  caused  the  loss  to  plsintiff 
of  bis  wife's  affections. 

6.  Husband  and  wife  ^335  —  In  action  for 
nHenatlonh  submitting  question  of  punitive 
damages  and  Instructina  ns  to  oompsnsatlon 
diowable  for  Injury  to  feellnos  held  not  er- 
ror. 

There  was  no  error  in  submitting  the  ques- 
tion of  pnnitive  damages  to  the  jnry,  nor  in 
charging  that  compensatian  for  injury  to  tbe 
feelings  could  be  made. 

6.  Appeal  and  eiror  ^2l6(l)~Error  eanaot 
be  assigned  for  failure  to  Instmct  In  nb- 
senoa  of  request. 

No  inatraction  was  requested  on  the  snb- 
Joct  of  mitigation  of  damages,  and  there  can 
be  no  error  assigned  apon  tbe  failnre  to  in- 
struct thereon. 

7.  New  trial  «=»1(M(3)— Denial  tor  newly  dis- 
oovered  oumulatlve  evldenoe  not  abuse  of 
diseretlon. 

Thm  was  no'abuae  of  discretion  in  denying 
a  new  trial  on  the  grooLd  of  newly  discovered 
evidence. 

Appeal  from  District  Court,  Hennepin 
Coont;;  W.  O.  Leary.  Judge. 

Action  by  Theodore  G.  Spangenberg  against 
Harry  Christian.  On  defendant's  motion  for 
Judgment  notwithstanding  the  verdict  or  for 


a  new  trial,  an  order  was  made  denying 
Judgment  but  granting  a  new  trial  unless 
plaintier  cons^ted  to  a  reduction  of  tbe  ver- 
dict to  $7,500.  Plaintiff  consented,  and  the 
defendant  appeals.  Order  affirmed. 

Donald  L.  Pomeroy,  of  MiuneapoUs  (Jami- 
son, Stlncbfleld  &  Mackall,  of  Minneapolis, 
of  counsel),  for  ai^Uant. 

L.  w.  GrawliaU,  of  Minneapolis^  tor  re- 
spondent. 

HOI/T,  J.  For  the  alienation  of  his  wife's 
affections  the  Jury  awarded  plaintiflE  dam- 
ages in  the  sum  of  $10,000.  On  defendant's 
motion  for  Judgment  notwithstanding  tbe 
verdict  or  a  new  trial,  an  order  was  made 
denying  judgment  but  granting  a  new  trial 
unless  plaintiff  consented  to  a  reduction  of 
tbe  verdict  to  $7,500.  PlalntUf  consented. 
Defendant  appeals. 

[1]  That  part  of  defendant's  motion  which 
was  for  Judgment  non  obstante  could  not  be 
considered  in  the  court  below,  and  cannot 
here,  for  there  was  no  motion  for  a  direct- 
ed verdict  at  the  close  of  the  evidence.  The 
appeal  is  therefore  limited  to  tbe  qaestlcm 
whether  tbe  conrt  erred  In  denying  a  new 
trlat 

[2,  3J  BuUn^  upon  the  admlsEdblUty  at 
testimony  are  assigned  as  erroneous.  It  Is 
plain  that  the  exclusion  of  an  answer  to  a 
question  inquiring  as  to  tbe  reason  wby  tbe 
witness  went  out  with  his  brother  does  not 
call  for  a  reversal.  There  was  no  offer  to 
show  what  facts  the  answer  was  expected 
to  bring  out,  and  the  question  itself  did  not 
suggest  that  any  material  or  relevant  evi- 
dence was  called  for.  The  court  ruled  that 
witn^ses  might  testify  to  what  they  bad 
heard  plaintiff's  wife  tell  as  to  how  she  felt 
towards  her  husband,  but  not  to  what  she  bad 
told  as  to  bis  treatment  of  ber.  Thin  evi- 
dence related  to  a  time  long  prior  to  plain- 
tiffs and  bis  wife's  acquaintance  with  de- 
fendant In  Lulck  T.  Areuds,  21  N.  D.  814, 
132  N.  W.  353,  the  court  states: 

"Her  dedarationB  may  be  admitted  to  the 
effect  that  she  does  not  love  her  husband,  but 
her  declarations  of  facta  or  reasons  to  jnsti^ 

or  explain  her  lack  of  love  are  iuadmissible 
and  hearsay,  the  same  as  a  statement  to  a 
third  party  without  the  presence  of  the  hus- 
band that  the  husband  did  or  said  a  certain 
thing." 

The  purpose  of  defendant  In  offering  tbe 
testimony  was,  no  doubt,  to  show  that  plain- 
tiff had  lost  his  wife's  affections  prior  to  her 
acquaintance  with  defendant,  and  for  such 
purpose  declarations  as  to  ber  feelings  were 
admissible,  under  tbe  rule  stated,  but  hee 
recital  to  a  witness  of  plaintiffs  treatment 
of  her  would  be  pure  hearsay.  Ample  oppor- 
tunity was  given  to  offer  direct  ptooC  of  the 
trMtment  plaintiff  subjected  his  wife  to  be- 
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fore  6be  met  defendant.  Tbe  jurors  were  not 
kept  In  ignorance  eitber  as  to  plalntilTs  con- 
duct toward  bis  wife,  or  towards  other  wo- 
men. As  to  the  latter  complaint  Is  made  be- 
cause testlmonr  was  excluded  as  to  certain 
matters  wtilch  took  place  within  two  months 
of  tbe  trial,  that  Is,  after  tbe  time  covered  by 
the  pleadings  and  after  ^fendant'a  alleged 
wrong  had  been  consummated.  We  think 
there  was  no  error  here. 

[4]  It  Is  earnestly  contended  that  tbe  evl- 
dence  fails  to  show  that  defendant  was  tbe 
cause  of  plaintifC  being  deprived  of  bis  wife's 
affection  and  companionship.  Tbe  evidence 
bas  been  examined  and  found  ample  to  sus- 
tain tbe  verdict  In  that  respect  It  would 
serve  no  useful  purpose  to  give  a  r^sumd  of 
the  testimony  concerning  defendant's  con- 
duct towards  plalntHTs  wife.  It  la  enough 
to  say  that  defendant  and  his  wife  separat- 
ed before  the  actual  rupture  between  plain- 
tiff and  bis  wife.  Tbe  jury  had  ample  foun- 
dation for  tbe  Inference  that  defendant  was 
tbe  moving  cause  for  breaking  up  of  both 
homes.  His  visits  to  plaintlfTB  home,  when 
plaintiff  was  away,  were  so  frequent  and 
prolMiged  as  to  attract  the  attention  of  tbe 
n^gbbOTS,  as  did  also  tbe  numerous  automo- 
bile trips  of  tbe  two.  Plalntlfr  was  working 
for  defendant  during  moat  of  ttie  time,  and 
tbe  latter  knew  when  tbe  former  was  In  the 
shop,  and  the  coast  clear  to  bis  borne.  Re- 
peated express  promises  by  defendant  to  teease 
bis  attentions  to  plalntlfTs  wife  were  made 
according  to  plaintiff's  testimony,  and  Im- 
mediate broken.  Defendant's  d^Ials  w^e 
faint,  to  say  the  least. 

The  verdict  Is  assailed  as  excessive.  We 
cannot  disturb  It  as  modified  and  approved 
by  the  learned  trial  court,  who  cannot  be 
accused  of  being  biased  In  the  premises.  Tbe 
amount  of  the  damages  in  actions  of  this 
natore  cannot  be  measured  by  any  set  stand- 
ard. It  muKt  rest  largely  In  the  sound  com- 
mon sense  ct  tbe  Jury.  We  Ml  to  find  any- 
thing in  tbe  record  that  would  tend  to  In- 
cite the  Jury  to  passion  or  prejudice.  In 
Mullen  V.  Deveuney.  183  N.  W.  350,  a  ver- 
dict for  $23,000  was  aivarently  not  even 
questioned  as  excessive. 

16]  There  was  no  error  in  submitting  the 
question  of  punitive  damages.  WTiIte  v. 
White,  140  Wis.  538.  122  N.  W,  1051,  133 
Am.  St  Rep.  1100.  Nor  in  charging  that  tbe 
Jury  should  compensate  for  Injury  to  plain- 
tiff'>t  feelings  In  being  deprived  of  tbe  society 
and  affections  of  his  wife.  French  v.  Deane, 
1»  Colo.  504,  36  Pac.  600.  24  U  R.  A.  387. 

[I]  We  cannot  reverse  for  failure  to 
charge  that  tbe  jury  should  consider  In  miti- 
gation of  damages  the  character  and  ctmduct 
of  plaintiff  in  respect  to  his  marriage  obliga- 
tions, and  tbe  extent  to  which  be  had  there- 
by lost  the  love  and  companionship  of  his 
"Wife,  for  there  was  no  request  to  Instruct  on 
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that  subject,  or  any  BOCiestloD  as  to  a  de- 
sire in  that  direction. 

[r]  Tbe  request  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  rested 
to  a  large  extent  in  Judicial  discretion.  We 
see  nothing  In  the  showing  to  indicate  that 
in  denying  the  request  there  was  an  abuse 
of  this  discretion.  Moreover,  the  evidence 
which  defendant  proposed  to  adduce  was 
largely  cumulative;  and  for  that  reastm 
alone  Justlfled  the  court's  mder. 

Order  afBimed. 


WENGER  V.  ANDERSON.    (No.  22627.) 
(Supreme  Court  of  Minnesota.  Feb.  10, 19S2.) 

(SwUabut  ^  the  Oowrk} 
Ceatnute  «sa823(4)— la  •wmt's  aellea  ifaJatl 
bilidisg  eostraoter,  evMeaoe  hsii  ts  ttistals 
fladlao  for  daaiagn. 

Action  by  the  owner  against  his  contractor 
to  recover  for  labor  and  material  going  into  a 
dwelling  which  defendant  agreed  but  failed  to 
pay  for,  and  for  damages  for  defective  work 
and  material.  Evidence  considered,  and  held 
saflBcient  to  sustain  the  finding. 

Appeal  from  District  Court,  8t  Loula 
County;  Richard  T.  Daly*  Judge 

Action  by  Harry  S.  Wenger  against  Merle 
O.  Anderson.  Judgment  for  plaintiff  tor 
part  of  the  amount  asked,  and,  from  an  order 
denying  his  motion  for  amended  findings  or 
for  new  trial,  plaintiff  appeals.  Affirmed. 

H.  B.  Haroldson,  of  Dulutb,  for  appellant. 
John  Jenswold  and  John  D.  Jenswold,  both 
of  Dulutb,  for  respondent 

QUINN,  J.  Plaintiff  and  defendant  en- 
tered Into  a  contract  by  tbe  terms  of  which 
defendant  agreed  to  furnish  the  material 
and  to  construct  a  dwelling  for  plaintiff  at 
the  agreed  price  of  $14,2TC.  The  structure 
was  practically  completed  on  November  3d, 
when  plaintiff  moved  In.  Plaintiff  seeks  to 
recover  for  certain  labor  and  material  which 
defendant  furnished  and  failed  to  pay  for 
and  for  damages  on  account  of  poor  work- 
manship and  material.  The  cause  was  tried 
to  the  court,  findings  made,  and  judgment 
entered  in  favor  of  plaintiff  for  1601.76,  with 
interest  and  costa.  From  an  order  draiying 
his  motion  for  amended  findings  or  for  a 
new  trial  plaintiff  appeals. 

It  Is  alleged  In  the  complaint  that  defend- 
ant failed  to  pay  for  labor  and  material  that 
went  into  the  building,  amounting  to  about 
$6,000,  that  liens  therefor  liave  been  or  will  be 
filed  against  the  premises,  and  tbat  he  is 
oititled  to  recover  damages  for  tbe  poor 
workmanship  and  nmterlal  furdlsbed  in  the 
sum  of  $3,000,  and  asks  that  an  offset  be 
made  of  the  unpaid  balance  of  the  contract 
price  and  that  he  have  judgment  for  the 
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balance  In  his  faror.  Upoo  the  other  hand, 
defendant  alleges  In  his  answer  that  there 
Is  due  and  owing  to  him  upon  the  contract 
price  and  for  extra  work  and  material  fur- 
nished the  sum  of  $537.10,  for  which  amount, 
with  interest  and  costs,  he  asks  judgment. 

It  appears  that  many  changes  were  made 
in  the  plans  and  specifications  during  the 
coustmctlon  of  the  dwelling,  at  the  request  of 
plaintiff,  for  which  defendant  furnished 
material  and  labor  to  the  amount  of  $1,- 
G97.62,  which,  together  with  a  conrmisalon  of 
10  per  cent  thereon  as  defendant's  compen- 
sation for  making  such  alterations,  amounts 
to  ¥1,867.38,  which,  together  with  the  con- 
tract price,  entitled  defendant  to  a  credit  of 
$16,142.38 ;  that  plaintiff  has  paid  to  defend- 
ant upon  the  contract  price  the  sum  of 
$11,642,  and  that  he  is  entitled  to  a  credit 
on  account  of  liens  against  the  premises  for 
$4321.14  and  to  recover  damages  for  poor 
workmanship  and  material  In  the  sum  of 
$370,  in  all  the  sum  of  $16,834.14.  leaving  a 
balance  of  $6dl.76  in  his  favor  for  which 
amount  he  Is  entitled  to  Judgment  with  in- 
terest and  costs. 

There  are  thirty-nine  assignments  of  error 
going  largely  to  the  proofs  relating  to  extra 
work  and  material  furnished  by  defendant 
for  changes  in  the  plana.  We  liave  gone  over 
this  phase  of  the  case  in  detail  and  find 
no  reversible  error  in  the  record  in  relation 
th^^to.  There  was  a  conflict  in  the  testi- 
mony In  this  respect  which  made  a  clear 
question  of  fact  for  the  court  to  determine. 
With  reference  to  the  charge  of  10  per  cent, 
on  the  cost  of  the  labor  and  matjerial,  there 
Is  evidence  that  such  was  the  costomary 
diarge  and  that  It  was  of  that  value,  and 
the  court  so  found. 

'  It  la  contended  that  plalntlfl  Is  entitled 
to  an  allowance  of  $168^  for  Interest  oa  the 
lien  claims  and  $148l16  tat  tittoraefi  fees, 
costs,  and  disbursements  In  the  Hen  proceed- 
ings. Neither  of  these  items  Is  mentl<Hied 
In  the  pleadings,  nor  does  the  plaintiff  ask 
tor  tbB  same  in  his  motion  for  amended 
flndlnga  so  as  to  place  blma^  in  a  position 
to  ask  a  reversal  npoti  soch  grounds.  Neith- 
er was  there  any  proof  offered  upon  the 
trial  bearing  upon  these  Items.  It  appears 
tronf  the  record  Oiat  ^1  mattmi  in  dispute 
between  the  parties  were  Ut^ated  by  con- 
sent, regardless  of  tM  allegations  In  the 
lAeadlngs.  The  court  evidently  treated  the 
question  of  lnt»est  upon  the  unpaid  balance 
of  the  contract  as  an  ollbet  against  interest 
on  the  lien  claims,  and  under  the  circum- 
stances failed  to  allow  any  coats  or  diftborse- 
ments  in  the  Coreelosore  of  the  Hens. 
Ndther  the  assignments  of  raror  nor  the 
motlott  fCr  a  new  trial  places  an>dlant  In 
a  position  to  ask  for  a  reversal  upon  these 
gnnmds. 
Affirm  ed. 


RICKER  V.  J.  L.  OWENS  CO.  (Ne.  aMSX) 

(Supreme  Court  of  IdOnnesoU.  Feb.  3,  1922.) 

(SfUabut      i%e  Court.) 

1.  New  trial  «=9l63(2)— Cosrt  la  rissylsg  aew 
trial  bold  sot  to  have  Mssiderstf  ■ressd  of 
newly  dlsoovered  evidenoa. 

The  plaintiff  sued  to  reaciod  for  fraud  the 
purcliase  of  etock  in  the  defendant  3.  Jj.  Owens 
ManufacturiDg  Company  and  to  recover  the 
purchase  price  paid.  The  trial  court  found 
fraud.  It  denied  a  recovery  because  of  the 
plaintiff'B  laches.  On  appeal  by  the  plaintiff 
the  order  denying  a  moCioa  for  a  new  trial 
was  reversed  upon  the  ground  that  laches  pre- 
venting a  recovery  waa  not  shown.  182  N.  W. 
Q60.  Subsequently  the  order  of  reversal  was 
amended  so  as  to  direct  the  entry  of  judgment 
for  the  plaintiff  for  the  amount  demanded  sub- 
ject to  the  right  of  the  defendant  to  move  for 
a  new  trial  of  the  iasoe  of  laches.  Tbe  defend- 
ant made  a  motion  for  a  new  trial,  one  ground 
of  whieb  was  newly  discovered  evidence,  it  is 
heUi 

That  the  record  shows  that  the  court  in 
denying  the  motion  did  not  consider  tbe  ground 
of  newly  discovered  evidence. 

2.  Appeal  od  error  «=9|202— Motloa  fsr  new 
Mai  under  mandate  from  Supreme  Court  held 
addressed  to  trial  oeurfs  dlsoretloa. 

That  tbe  motion  for  a  new  trial  for  which 
the  mandate  provided  appealed  to  the  trial 
court's  discretion,  upon  the  record  as  it  stood, 
to  grant  a  new  teial  of  the  issue  of  ladies  In- 
stesd  of  enter  a  judgment  for  the  plaintiff  as 
alternatively  ordered;  and  that  the  court  prop- 
erly denied  the  motion. 

3.  Appeal  aad  error  ^l2D2^arty  dofeatsd 
upon  appeal  held  entitled  to  move  for  new 
Mai  for  newly  discovered  svldsnea  notwlth- 
•tandlag  mandats  from  SnproM  CeirL 

That  upon  tbe  reversal  the  defendant  waa 
the  defeated  party  and  was  entitled  to  pre- 
sent a  motion  for  a  new  trial  opon  tbe  ground 
of  newly  discovered  evidence.  The  provision 
in  the  mandate  granting  leave  to  move  for  a 
new  trial  of  the  Issue  of  laches  did  not  prevent 
a  motion  upon  the  ground  of  newly  discovered 
evidence;  nor  did  the  defendant  need  permis- 
■Eon  from  this  court  to  make  such  nrotion. 

4.  Appeal  and  error  •ss>867(l)  —  Refusal  to 
grant  aew  trial  for  newly  discovered  evidence 
properiy  alleged  on  appeal  from  Its  dealal. 

That  on  appeal  from  the  order  denying  its 
motion  for  a  new  trial  the  defendant  can  allege 
error  in  the  refusal  of  the  court  to  consider  its 
motion  based  on  the  ground  of  newly  discovered 
eridence. 

5.  Appeal  and  error  «=>f4(2>.  1194(3)— De- 
feated defendaat  after  remaad  hsM  satHled 
to  contest  Issaes  In  trial  oeart  aad  tt  review 

decision  on  appeal. 
That  the  defendant,  not  having  had  an  op- 
portanity  to  contest  the  finding  of  fraud  against 
It,  or  any  error  of  law  iohering  In  such  find- 
ing or  in  the  determination  of  a  question  not 
concluded  by  tbe  determination  of  the  issue  to 
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ladwa,  muj  eonteat  Uie  same  fai  the  court  be- 
low, and  review  the  decision  on  appeaL 

Appeal  from  District  Court,  Henn^n 
Oonuty;  W.  W.  BardweU,  Juage. 

Action  by  Einllle  S.  Bicker  against  the  J. 
U  Owens  Company.  An  order  denying  new 
trial  was  reversed  on  ai^al  of  iHalntiff  (182 
N.  W.  9ti0)  and  subseQueatly  i^intlff  moved 
for  amendment  of  the  order  of  reversal  so 
aa  to  direct  entry  of  Judgment  in  her  favor. 
Am^dmoit  allowed  and  order  aj^aled  from 
reversed  with  directions  to  render  Jndgment 
for  plaintiff  snbject  to  defendant's  right  to 
move  for  new  trial  on  the  issue  of  laches, 
whereupon  defendant  moved  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
Bfotlon  denied,  and  both  parties  appealed. 
Affirmed  In  part  and  reversed  In  part  and 
rananded. 

Sdover,  Scbnltz  ft  Mansfield,  of  Mlimeapo- 
Ufl,  tor  app^ant 

(VMaUey  A  aMalley ,  of  St  FanI,  for  re- 
spondent. 

DIBELLs  J.  This  is  an  action  for  the  re- 
daslon  for  fraud  of  a  contract  of  purchase  by 
the  plaintiff  of  stock  in  the  defendant  J.  L. 
Owens  Manufacturing  Company  and  for  the 
recovery  of  the  money  paid,  l^e  trial  conrt 
found  the  fraud  diarged.  It  found  that  the 
platntur  was  guilty  of  laches  and  for  that  rea- 
son denied  a  recovery.  The  plaintitT  appeal- 
ed to  this  court  from  an  order  denying  her 
motion  for  a  new  trial,  and  the  order  was  re- 
versed. 182  N.  W.  960.  Afterwards  the  plain- 
tift  moved  In  this  court  for  an  amendment  of 
the  order  of  reversal  so  as  to  direct  the  entry 
of  judgment  In  her  favor.  The  theory  of  tlie 
motion  was  that  since  the  oonrt  below  had 
found  fraud,  and  this  court  had  determined 
that  there  was  no  laches,  the  plaintiff  should 
recover.  The  motion  was  resisted.  The 
court  in  dispoting  of  tt  made  this  order : 

"The  order  remanding  tfaii  cause  will  be 
and  is  amended  to  read  as  follows:  It  Is  there- 
fore ordered,  that  the  order  appealed  from  be 
reversed  with  directions  to  the  court  below  to 
render  Judgment  for  plaintiff  for  the  amoont 
daimed  in  the  complain^  subject  to  the  right 
of  defendant  to  move  the  court  below  for  a  new 
trial  of  the  issue  of  laches." 

The  defendant  Owena  Company  then  mov- 
ed for  a  new  trial  and  assigned  newly  dis- 
covered evidence  as  one  ground.  The  mo- 
tion was  denied.  Both  companies  Join  in  the 
notice  of  appeal  though  bat  one  made  the 
motion.  This  does  not  seem  important 

[1]  1.  The  trial  court  considered  the  mo- 
tion as  Umlted  to  the  ground  specified  In  the 
mandate^  that  la,  the  Issue  of  laches;  and 
It  ruled  that  It  was  wltbont  power  or  discre- 
tion to  omslder  liie  ground  of  newly  discov- 
ered eddence.  Tbs  order  denying  the  mo- 
tion statea  that— 
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"At  the  opening  of  said  argument  upon  said 
motion  plaintiff  objected  to  defendant  present- 
ing argmnent  or  affidavits  in  support  of  its  mo- 
tion on  any  other  ground  than  that  specified 
in  the  order  of  the  Supreme  Court,  the  Issue 
of  laches,  and  in  accordance  with  the  order 
of  the  Supreme  Court  filed  in  said  action  the 
court  ordered  that  the  motion  of  defendant  be 
presented  on  this  issue  solely,  excepUon  to 
which  was  duly  made  by  defendant" 

The  order  permits  no  other  construction 
than  that  the  court  limited  the  piieeentation 
of  the  motion  and  its  ruling  thereon  to  the 
issue  of  laches, 

[2]  2.  The  motion  referred  to  In  the  order 
of  reversal  iDvcrfEed  the  court's  discretion  to 
grant  a  new  trial  of  tlie  Issue  of  ladies  In- 
stead of  anting  Judgment  as  altematlTdy 
ordered.  This  conrt  was  (tf  tbe  opinion  that 
upon  the  record  the  plaintlfT  was  entitled  to 
lodgment;  but  It  left  It  to  the  dlBcretlai  of 
the  trial  court  to  determine  whether  Instead 
of  Judgment  there  should  be  a  new  Mai  of 
the  iBsaea  of  laches.  The  trial  conrt  deter- 
mined that  th»e  should  not  be  a  nev  trlaL 
Its  order  in  this  respect  is  sustained. 

ft]  8.  When  the  case  was  reveraed  the  de- 
fendant  was  the  defeated  party.  The  most 
that  It  could  get  was  a  new  trial  of  the  Issue 
at  laches  whldi  had  l^een  found  by  the  trial 
court  In  its  favor;  tt  not  that,  Judgomt,  aa 
the  record  stood,  would  go  against  It  It 
waa  oitltled  to  presoit  a  motl<m  for  a  new 
trial  vjfoa  the  ground  of  newly  discovered  ev- 
idence though  defeated  on  ai^ieal.  Sheffield 
r.  HulUn,  28  Mbm.  2K1.  9  N.  W.  766;  Archer 
V.  Whltten,  120  Hlmi.  433,  139  N.  W.  815: 
Natlmal  Elev.  Ca  v.  Great  N.  By.  Co.,  140 
Minn.  S82>  168  N.  W.  134;  Bx  parte  Fuller, 
182  n.  S.  562,  21  Sup.  Ct  871,  45  L.  Ed.  1230. 

A  party  defeated  on  appeal  is  not  required 
to  ask  that  the  iaandate  give  hlra  leave  to 
move  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence.  Thus,  in  Archer 
V.  Wblttea,  117  Minn.  122,  134  N.  W.  S08, 
Justice  Bunn  said: 

"We  are  asked  to  remand  this  case,  with 
permission  to  defendant  to  move  the  trial  coai-C 
for  a  new  trial  on  the  ground  of  new  evidence 
discovered  since  the  appeal  was  taken.  The 
whole  matter  of  leave  to  make  such  motion, 
as  well  as  its  decision,  rests  ^th  the  trial 
court." 

[4]  4.  On  appeal  from  the  order  denying 
Its  motion  for  a  new  trial  the  defendant  may 
have  reviewed  the  wror  of  the  court  in  re- 
fusing to  consider  its  motion  so  far  as  baaed 
upon  newly  dlacovoed  evldmca  The  de- 
fendant had  a  right  to  present  its  mott<m. 
The  court  declined  to  cmslder  It  upon  the 
ground  that  It  was  without  poww  or  dlscee- 
tloo.  In  this  it  was  In  error.  The  error 
Inberee  In  the  wder  and  la  reviewable  am 
an  appeal  from  It  Asbtcai  r.  Thompeoai,  29 
Minn.  330,  9  N.  W.  876;  Leonard  Oreoi.  30 
Hlnn.  496k  16  N.  W.  389;  Selbert  t.  Mlnne- 
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apoUa,  etc.,  R.  Co.,  SS  AHnn.  68, 57  N.  W.  1068; 
State  V.  District  Court,  68  Minn.  147,  70  N. 
W.  1088;  Nornborg  t.  Larson,  69  Minn.  344, 
72  N.  W.  B64. 

[S]  6.  The  defradant  has  not  bad  the  op- 
portunity  of  reviewing  the  finding  of  fraud, 
nor  any  question  of  law  affecting  the  issue 
of  laches  except  as  determined  on  the  ait- 
peal  of  the  plaintiff.  It  complains  that  It  Is 
denied  a  review.  We  do  not  understand  it 
so.  Upon  the  plaintiff's  appeal  the  issue  of 
laches  was  for  consideration.  The  issue  of 
fraud  was  not^  for  It  was  found  in  favor  of 
the  plaintiff  who  ai^tealed  and  against  the 
defendant  which  did  not  ai^jeal  and  could 
not  On  an  appeal  this  court  cannot  conclude 
a  party  on  an  issue  as  to  which  he  Is  the  re- 
spondent and  at  the  same  time  upon  an  is- 
sue  found  against  hlni  below  as  to  which 
neither  he  nor  his  adversary  could  appeal, 
and  which  is  not  and  could  not  be  presented 
on  appeal.  See  Lumbermen's  Ins.  Co.  v.  City 
of  St.  Paul,  82  Minn.  497,  85  N.  W.  525 ;  Smith 
V.  MinneapollB.  etc.,  134  Minn.  292,  157  N.  W. 
499,  159  N.  W.  623;  Dally  r.  St.  Anthony, 
etc.,  129  Minn.  432,  162  N.  W.  840;  Kles  v. 
Searles,  146  Minn.  359,  178  N.  W.  811.  The 
proper  practice  need  not  be  suggested. 

The  final  result  Is  that  the  trial  oonrfa 
dailal  of  the  defendant's  motion  for  a  new 
trial  BO  far  as  directed  to  lachee  was  proper. 
The  motion  based  upon  the  ground  of  newly 
discovered  evidence  was  properly  presented 
and  should  have  been  considered.  If  the 
defendant  is  a^rleved  by  the  finding  of 
ftaud,  or  In  the  determination  of  a  question 
not  concluded  by  the  determination  on  the 
Issue  of  laches,  it  has  Its  remedy. 

The  order  denying  a  new  trial  Is  affirmed 
■0  tar  tM  it  denies  the  motion  for  a  new  trial 
on  the  Issue  of  laches,  and  Is  reversed  so  far 
as  It  refuBPB  to  consider  the  gionnd  of  nev- 
ly  discovered  evidence  upon  which  the  mo- 
tion Is  in  part  based;  and  the  case  is  ro* 
maoded  with  directions  to  consider  the  mo> 
tion  on  audi  ground. 

Order  affirmed  In  part  and  reversed  in  part 
and  case  rmanded. 


SHINNERS  et  al.  v.  FORD.   (No.  22462.) 
(Supreme  Court  of  &£nnesota.   Feb.  10, 1922.) 

fSyllabut  hy  the  Court.) 

Evidence  «s»44l(4)  —  Lessee  oontractlng  to 
transfer  nonauignahle  lease  oannot  contra- 
dict his  written  agmement  by  showing  oral 
agreement  of  other  party  to  procure  lessor's 
consent. 

Where  a  tenant,  holding  ander  a  lease  not 
assignable  without  the  cooaent  of  the  lessor, 
contracts  in  writing  to  transfer  the  lease  with 
a  clear  title,  and  the  lessor  refoses  to  consent 


to  such  transfer,  the  tenant  camiot  contradict 
the  plain  Import  of  bis  written  undertaking  hf 
proof  that  when  he  made  it  the  other  party 
orally  agreed  to  procure  the  re^i^te  consent 
from  the  lessor. 

Ai^^eal  trom  District  Conr^  Bam8«y  Covn- 
ty ;  Chas.  C  HaiyHi  Judge. 

Action  by  A.  L.  Sblnnran  and  anottier,  co- 
partnwB  under  the  firm  name  ot  the  Busl- 
nesa  Exdiange  Offlnpany,  against  <3.  A.  Ford. 
Directed  verdict  for  plaintiffs,  and  from  an 
order  denying  a  new  trial,  the  defendant  ai>- 
peals.  Order  affirmed. 

Harry  Weiss,  of  St  Paul,  for  appellant 
Guy  W,  Kimball,  of  St,  Panl,  for  respond- 
ents. 

TAYLOR,  C.  On  March  9, 1920.  defendant 
made  an  agreement  wltb  plaintiffs  In  the 
following  terms: 

"Tou  are  hereby  appointed  my  sole  agent 
and  regaested  and  authorized  to  negotiate  the 
sale  of,  and  to  sell  for  me,  the  following  prop- 
erty, for  the  price  and  terms  herewith  given 
you,  and  for  ^e  commission  herewith  agreed 
upon,  which  I  agree  to  pay  you  If  a  sale  or  any 
disposition  ot  the  property  is  made  directly  or 
indirectly  through  your  efforts  and  services,  or 
if  sold  by  myself  or  through  any  other  agent 
during  the  continuance  of  this  agency.  Yon 
are  hereby  authorized  to  accept  a  deposit  to 
be  applied  on  the  purchase  prioet  and  to  ex- 
ecute a  binding  contract  for  sale  on  my  behalf. 

"Description  of  property:  86-room  hotel, 
including  all  equipment  and  lease,  32  private 
baths,  phones  in  all  rooms  and  40  with  running 
water.  Rent  ¥800.00.  Lease  5  years  from 
July,  1919,  and  privilege  of  five  more. 

"Price  and  terms;  927,500.00  net 

"Commission:  All  over  |27,600.00  or  S%  tt 
sold  for  927,600  or  less. 

"Tbif  agency  contract  shall  be  in  force  and 
effect  until  June  0th,  1^0: 

**I  will  furnish  a  complete  bill  of  sale  and 
transfer  said  property  free  and  clear  from  all 
liens  except  as  above.  If  withdrawn  or  differ- 
ent terms  are  made  to  any  purchaser  during 
this  agency,  I  will  pay  yoa  yonr  commission." 

It  iB  admitted  that  defendant  was  operat- 
ing the  Astoria  Hotel  in  the  city  of  St  Panl; 
that  he  had  a  written  lease  of  the  bnildlng 
from  the  Hamm  Realty  Company,  the  owner; 
that  he  owned  the  furnishings  and  equip- 
ment of  the  hotel;  that  the  furnishings  and 
equipment  of  the  hotel  and  the  remaining 
term  of  the  lease  was  the  pnq>erty  wbich  he 
authorized  plaintiffs  to  sell ;  that  plaintiffs 
produced  a  purchaser  ready,  able,  and  will- 
ing to  purchase  the  property  for  the  sum  of 
.^0,000;  that  the  lease  provided  that  the 
premises  could  not  be  sublet  nor  the  lease 
a^^sigued  without  the  written  consent  of  the 
Hamm  Realty  Company;  that  the  Hamm 
Realty  Company  refused  to  pmnlt  a  trans- 
fer of  the  lease  unless  the  rental  was  la> 
creased  $300  per  month  for  the  remainder  of 
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tbe  tenn;  and  that  solely  for  ttae  reason 
ttiat  the  Hamm  Realty  Company  refused  to 
consent  to  the  transfer  of  the  lease  the  sale 
was  not  oonsnaamated.  nalntllTs  sned  ft>r 
their  commission  and  tbe  court  directed  a 
verdict  In  their  favor.  Deteadant  appeals 
from  an  order  den^'Ing  a  new  trial. 

Against  plalntUTs  objection  defraidant  was 
permitted  to  testify  to  the  effect  that  when 
the  written  contract  was  entered  into  plain- 
tiffs orally  agreed  that  If  they  found  a  pur- 
chaser they  would  procure  from  the  Hamm 
Realty  Company  .permission  to  transfer  the 
lease  to  such  purchaser.  Plaintiffs  denied 
any  agreement  to  that  effect;  but,  If  proof 
of  such  a  ccmtemporaneous  oral  agreement 
was  admissible,  this  testimony  was  sufficient 
to  make  a  question  for  the  Jury.  At  the 
close  of  tbe  evid^ce  the  court  struck  out 
this  testimony  and  directed  a  verdict  for 
plaintiffs.  Whether  the  court  erred  in  this 
ruling  is  the  only  question  presented. 

Defendant  invokes  the  rule  that  the  sub- 
ject-matter of  the  contract  may  be  Identified 
by  parol,  and  that  where  the  writing  shows 
that  It  does  not  embody  the  entire  contract, 
parol  evidence  Is  admissible  to  prove  those 
matters  not  covered  by  tbe  writing.  But  it 
is  well  settled  that  even  In  such  cases  parol 
evidence  is  not  admissible  to  contradict  or 
vary  those  provisions  of  the  contract  which 
the  parties  have  committed  to  writing.  Say- 
re  V.  Bnrdlck,  47  Minn.  367,  50  N.  W.  245 : 
Phcenlx  Publishing  Co.  v.  Riverside  Clothing 
Co..  54  Minn.  205.  65  N.  W.  912 ;  Minneapo- 
lis, St.  Paul  &  S.  Ste.  M.  By.  Ca  v.  Home 
Ins.  Co.,  65  Minn.  236,  56  N.  W.  815;  Bell 
V.  Mendenball,  78  Minn.  57,  80  N.  W.  848": 
Eooney  v.  Koenig,  80  Minn.  483,  83  N.  W. 
399;  Morse  v.  Jobnson,  86  Minn.  9.  89  N.  W. 
1130;  Current  v.  Muir,  99  Minn.  1.  108  N.  W. 
870;  Kramer  v.  Gardner,  104  Minn.  370,  116 
N.  W.  925,  22  L.  R.  A.  (N.  S.)  492 ;  Graham 
V.  Savage,  110  Minn,  510,  126  N.  W.  394,  186 
Am.  St.  Rep.  527,  19  Ann.  Cas.  1022;  Mcln- 
nls  V.  National  Casualty  Co.,  113  Minn.  156, 
129  N.  W.  125,  388 ;  Grant  v.  King,  117  Mtnn. 
64,  134  N.  W.  291;  Clute  Co.  v.  Latta,  123 
Hlnn.  69,  142  N.  W.  1048;  French  v.  Yale, 
124  Minn.  63,  144  N.  W.  451 ;  Germain  v. 
Great  Northern  Lbr.  Co.,  143  Minn.  311,  173 
N.  W.  667;  Geiger  v.  Sanitary  Farm  Dai- 
ries, 146  Minn.  235,  178  N.  W.  601;  10  R.  C. 
L.  1019. 

By  the  written  contract  defendant  author- 
Iced  plaintiffs  to  sell  the  property  at  the 
price  and  on  the  terms  stated  therein  and  to 
execute  a  blndlug  contract  of  sale- on  his  be- 
half, and  agreed  to  "furnish  a  complete  bill 
of  sale  and  transfer  said  property  free  and 
clear  from  all  liens  except  as  above."  De- 
fendant unconditionally  obligated  himself  to 
convey  a  clear  title  to  any  purchaser  pro- 
duced br  plaintiffs,  and  the  daim  Oiat  plaln- 
tSttB  bad  orally  agreed  to  cnre  tbe  defect  in 


tbe  title  is  not  consistent  with  this  written 
undertaking.  By  stipulating  that  be  would 
transfer  tbe  propffl^  with  a  clear  title,  de- 
fendant hlmsdf  assumed  the  harden  of  doing 
whatever  was  necesury  to  accomi^lsh  such 
a  transfer.  And  the  court  correctly  ruled 
that  defendant  could  not  contradict  the  plain 
import  of  this  stipulation  by  showing  a  con- 
temporaneous oral  agreement  imposing  tbat 
doty,  or  a  part  of  it,  on  the  plaintiffs. 
Ofder  affirmed. 


CARLSON  et  al.  V.  KROEGER.  (N».  2360S.) 
(Sapreme  Coort  of  Minnesota.  Feb.  10, 1822.) 

{SyUabua  hp  the  Court.) 
t.  ReforRiatlOR  of  liMtnineats  4=a45(2)— EvI- 
deaee  held  to  snpport  verdict  upoa  siieolal 
issues. 

The  evidence  sufficiently  supports  the  ver- 
dict upon  tbe  special  issue  Bubmittod. 

2.  RflforiaatlOR  of  lastraments  «=945{2)— E^- 
denoe  mast  not  only  preponderate  for  par^ 
seeking  reformation,  bat  nast  be  oosvlwiing. 

The  evidence,  in  order  to  justify  the  ref- 
ormation of  a  written  contract,  must  not  only 
preponderate  in  favor  of  the  party  seeking 
reformation,  but  must  be  clear  and  ntrong,  or, 
as  also  expressed,  satisfsetorr  and  conviiwfaig 
upon  the  controverted  issuaa. 

3.  Appeal  and  error  4=9216(2)— Instmotlon 
held  not  basis  for  reversal  In  absence  of  re- 
qaeet  to  modify  or  ampllty. 

The  charge  of  the  court  was  that  plaintiffs 
bad  the  burden  of  proof  and  mast  establish 
the  issue  by  a  fair  preponderance  of  the  evi- 
dence. No  request  to  instruct  as  to  the  char- 
acter or  quali^  of  the  evidence  was  made,  and 
no  suggestion  given  that  the  instruction  should 
be  modified  or  amplified  before  the  jury  retired. 
It  is  held  that  a  reversal  cannot  be  based  upon 
the  instruction  referred  to. 

4.  Rullsgs  on  testimony  beid  not  erroneons. 

No  ruling  during  the  trial  is  subject  to 
substantial  criticism. 

5.  Trial  «=:^369(i)— Jery's  determination  of 
Itsna  In  plaintiffs'  favor  does  not  necessarily 
oall  for  findlnos  Is  their  favor  on  Issnes  left 
to  eourt. 

The  issue  determined  by  the  jury  in  plain- 
tiffs' favor  does  not  necessarily  call  for  find- 
ings in  their  favor  upon  the  issues  left  for  the 
court's  determination. 

Api>eal  from  District  Court,  Martin  Coun- 
ty ;  E.  C.  Dean.  Judge. 

Action  by  Clara  Carlson,  as  executrix  of 
the  estate  of  Lars  Carlson,  deceased,  and 
another  against  John  Kroeger,  and  from  an 
order  denying  defendant's  motion  for  judg- 
ment notwithstanding  the  verdict,  or  for  a 
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new  trial,  the  defendant  appeals.  Order 
affirmed. 

Sawe  &  French,  of  Ansttn,  and  Ballon  & 
Ballou,  of  Fairmont,  for  appellant 

AUei,  Selfert  &  Allen,  of  Falnuont,  for 
respondents. 

HOLT,  J.  The  action  Is  to  reform  an 
executory  contract  for  the  sale  of  a  farm  in 
Martin  county,  and  ftir  spedflo  performance 
of  the  contract  as  reformed.  The  following 
issue  was  settled  to  be  tried  to  a  jury,  viz : 

"Did  the  defendant  agree  to  pay  and  assume 
the  ditch  lieo  upon  the  farm?" 

The  answer  of  the  Jury  was  In  the  af- 

flrmatlTe.  The  appeal  la  from  the  order 
denying  defendant's  motltm  for  judgment 
notwithstanding  the  verdict  or  for  a  new 

trIaL 

When  the  evidence  was  In,  defendant 
moved  the  court  that  the  jury  be  Instructed 
to  answer  the  question  submitted  in  the  nega- 
tive, and  that  findings  and  order  for  Judg- 
ment be  made  In  hts  favor.  It  is  true  that 
up<m  the  pleadings  and  the  undisputed  facts 
brought  out  at  the  trial,  def^idant  would 
be  entitled  to  the  findings  asked  If  the  evi- 
dence compelled  a  negative  answer  to  the 
question;  but  the  correct  practice  would 
seem  to  be  that  def^idant's  motion  should 
be  confined  to  an  instructed  verdict  in  his 
favor  on  the  issue  tried  to  the  Jury.  It  was 
a  court  case  and  findings  must  be  made 
wbereiu  is  to  be  Incorporated  the  special 
finding  and  verdict  of  the  Jury.  Our  exam- 
ination of  the  evidence  will  be  limited  to  the 
propositions  whether  there  Is  sufficient  evi- 
dence to  support  the  special  verdict  and 
whether  there  are  errors  in  the  record. 

[1]  Plaintitr,  Lars  Carlson,  a  retired  far- 
mer living  at  Triumph,  Minn.,  owned  the 
farm  In  question  located  a  short  distance 
from  the  village.  Defendant's  son  Frank 
and  one  Harris  were  in  partnership,  selling 
lands  around  Triumph.  Both,  however,  de- 
voted most  of  their  time  to  other  businesses 
in  which  they  had  no  mutual  Interests.  On 
May  26,  1919,  Harris  solicited  the  sale  of 
Lars  Carlson's  farm.  Carlson  stated  that 
his  price  was  ¥17S  per  acre,  the  purchaser 
to  assume  and  pay  the  ditch  lira  thereon. 
Shortly  afterwards,  on  the  same  day,  Frank 
Kroner  and  Harris  together  talked  with 
Carlson,  and  Frank  listed  or  wrote  down  on 
some  listing  blanks  the  price  and  terms  of 
sale.  Carlson  and  Harris  testified  that  It 
was  positively  stated  that  the  purchaser 
must  pay  $176  per  acre  and  assume  the 
ditch  lien.  Frank  said  Carlson  signed  the 
listing  contract  Harris  denied  this,  and 
Carlson  Is  not  clear,  but  did  testify  that  he 
did  not  believe  he  signed  any  writing.  It 
was  rather  significant  to  a  Jury  that  defend- 
aut's  son  did  not  produce  this  paper  at  the 
trial.    In  the  late  afternoon  Harris  took 


defendant  in  an  automobile  and  showed  him 
the  farm.  He  testified  that  he  gave  the 
price  at  $175  an  acre,  and  the  purchaser  to 
assume  the  ditch  Ilea,  and  that  defendant 
agreed  to  buy  on  those  terms.  On  their  re- 
turn to  Triumph  they  found  Carlson  and 
Frank  Eroeger.  The  four  then  went  into 
the  bank,  and  after  some  talk  as  to  the 
amount  to  be  paid  before  delivery  of  posses- 
sion, Frank  wrote  out  the  contract  which 
Carlson  and  defendant  signed.  The  four 
then  went  to  Carlson's  home,  and  his  wife 
signed  the  contract  also,  after  it  was  read 
to  her.  Harris'  testimony  was  that  both  at 
the  bank  and  at  plalntifTs  home  Frank  read 
the  contract  as  containing  a  clause  that  the 
purchaser  was  to  pay  and  assume  the  ditch 
lien.  This  is  denied  by  Frank  and  defend- 
ant. Lars  Carlson  testified  that  be  could  not 
remember  bow  It  was  read  at  either  place. 
He  was  an  old  man,  nearly  70.  He  did  not 
have  his  glasses  with  him  at  the  bank ;  the 
Inference  Is  that  he  could  not  then  have 
read  the  contract  even  If  he  bad  tried  to. 
The  contract  contained  nothing  as  to  a  ditch 
lien,  nor  did  it  provide  for  a  warranty  deed. 
It  stated  the  purdiase  price  to  be  $42,000, 
$1,000  paid  at  the  time  of  execution,  $6,000 
March  1,  1920,  and  $28,000  five  years  after 
March  1,  1921,  secured  by  a  purchase-money 
mortgage,  the  purchaser  to  pay  a  $7,000 
mortgage  then  on  the  farm,  and  all  taxes 
and  assessments  thereafter  levied.  There 
was  a  ditch  lien  of  $2,450  placed  in  1918  on 
the  farm  for  the  construction  Of  a  drainage 
system ;  but  no  work  had  been  done  upon 
this  farm  at  the  time  defendant  went  out  to 
see  it  There  was  a  dredge  a  short  distance 
west  Harris  pointed  it  out  and  testified 
he  told  defendant  that  the  ditch  was  goine 
through  the  Carlson  farm,  and  again  stated 
that  the  purchaser  would  have  to  pay  the 
ditch  tax  in  addition  to  the  price  of  $175 
per  acre.  Undn  ttila  state  ot  the  record  we 
cannot  hold  that  there  Is  not  suffident  evi- 
dence to  support  the  finding.  The  testimony 
Is  clear  and  positive,  If  Harris  t^s  the 
truth.  Whether  it  was  strong  and  convincing 
on  the  special- issue  tried  was  for  the  jury 
to.  weigh  and  determine.  No  doubt  the  true 
rule,  as  hereinafter  stated,  was  fully  pre- 
sented on  the  hearing  of  the  motion  for  a 
new  trial,  and  we  must  assume  that  the 
learned  trial  court  examined  the  evidence 
with  that  rule  In  mind  when  he  EKtroved 
the  verdict 

[2, 3]  The  court  instructed  the  Jury  that 
the  burden  of  proof  was  on  plaintiffs  to 
establish  by  a  fair  preponderance  of  the 
evidence  the  truth  of  their  claim.  Various 
assignments  of  error  challenge  the  charge 
In  this  respect  The  court's  instruction  was 
not  wrong,  as  far  as  It  went  Of  course,  the 
burden  of  proof  was  upon  plalDtifTs,  and  the 
evidence  must  preponderate  In  their  favor 
In  order  to  maintain  such  burden.    No  ze> 
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Quest  was  made  to  Instruct  as  to  the  quality 
or  character  of  the  proof.  Nor  was  the 
court's  attention  directed  to  that  matter  until 
the  motion  for  a  new  trial  was  made.  On 
the  issue  submitted,  as  well  as  on  the  ones 
remaining  to  be  determined  by  the  court, 
the  rule  Is  that,  in  order  to  authorize  the 
reformation  of  a  written  contract,  the  evi- 
dence must  be  dear  and  strong;  or,  as  It  is 
sometimes  stated,  it  must  be  clear  and  satis- 
factory or  cDnvinclng.  Sloan  y.  Becker,  S4 
Bllnn.  491,  26  N.  W.  780 :  Layman  v.  Minne- 
apolis Realty  Co.,  60  Minn.  136,  62  N.  W. 
113;  I>wyer  Pine  Land  Co.  v.  Wbiteman, 
02  Minn.  59,  99  N.  W.  362;  Mahoney  v. 
Minn.  Farm^a'  Mut  Ins.  ^o.,  136  Minn.  84, 
161  N.  W.  217. 

[4]  We  hare  examined  the  rulings  in  re- 
spect to  the  admission  and  exclusion  of  tes- 
timony upon  which  error  has  been  assigned, 
but  find  none  InToiving  matters  of  sabsttnce, 
or  likely  to  change  the  result 

[S]  On  the  argument  defendant's  counsel 
apparently  took  It  for  granted  that  the  special 
verdict  necessarily  distmsed  of  the  action 
against  defendant  This  is  a  mistaken  view. 
It  remains  for  the  court  to  determine  wheth- 
er mutual  mistake  or  fraud  of  defendant 
brought  about  the  omission  to  Insert  the 
proTisUm  In  respect  to  the  ditch  lien  In  the 
contract  And  In  finding  on  those  issues  the 
trial  court  must  wei^  and  examine  the 
evidence  in  the  light  of  the  mle  that  it  must 
be  dear  and  strong  or  dear  and  satisfactory 
or  convlndng  In  order  to  find  In  plaintiff' 
favor.  We  refrain  from  intimating  any 
opinion  on  those  matters  at  this  time,  or  to 
give  a  rteam6  of  the  evidence  bearing 
thereon. 

The  order  It  afflrnted. 


8TATK  V.  WYLIE.  (Ne.  22059.) 
(Boprenia  Ootirt  9t  MinneBota.  Feb.  10^  11^) 

(8vadbU9  by  M«  Oourt.) 

t.  Criminal  law  <^535(l)  —  Confession  will 
Rot  warrant  ooHvlotion  unless  oorroborated 
by  Independent  evirience  o/  corpus  delicti. 
In  a  criminal  prosecntion  an  alleged  con- 
fession of  the  accused  is  not  sufficient  to  war- 
rant a  conviction  nnless  it  is  corroborated  by 
independent  evidence  of  the  corpns  delicti 

2.  Crimlaal  law  «»552(2)-^lreaiii»taiices  re- 
lied 01  for  oonvteUoa  mast  be  proved,  and 
■ot  prssinad. 

Where  clrcomstantial  evidence  Is  relied 
npon  for  a  conviction  in  a  criminal  prosecution, 
the  drcnmatances  moat  b«  proved  and  not 
themulves  presumed. 


3.  taroeny  «=5>5S— Evidsnce  Insnfllolent  thonffli 
showing  faets  consistent  with  defendanfa 
guilt 

Kvidenee  was  offered  for  the  purpose  ot 
showing  a  conspiracy  iMtween  defendant  Jung- 
bauer,  and  Pitsenberger  in  procuring  the  arti- 
cles alleged  to  have  been  stden  by  the  aid  of  A 
fictitious  cash  slip.  On  examination  and  ansly- 
sIb  of  the  evidence,  held  that  while  the  test!- 
mony  shows  facts  consistent  with  defendant's 
guilt,  it  fails  to  show  that  the  cash  slip  was 
Sctitions  or  to  connect  I^tsenberger  itdth  the 
issaance  thereof. 

Appeal  fr<»n  District  Court,  Bamsey  Coun- 
ty; Hugo  O.  Banft,  Judge. 

David  Wylle  was  convicted  of  grand  lar- 
ceny in  the  second  d^xee,  and,  from  an  or- 
der denying  a  new  trial,  be  appeals.  Re- 
versed and  remanded. 

Herbert  P.  Keller  and  Geo.  O.  Ohapln,  botb 
of  St  Paul,  for  appellant 

C.  L.  Hilton,  Atty.  Gen.,  Jas.  B.  Markham, 
Asst  Atty.  Gen.,  and  R.  D.  O'Brien,  Co.  Atty., 
and  C  D.  O'Brien,  Jr..  Aast  Ca  Atty.,  both 
of  St  Paul,  for  the  State. 

QUINN,  J.  Appellant  was  Indicted  jointly 
with  Jungbaner  and  Pltzenberger,  diarged 
witli  the  larceny  of  eight  pairs  of  window 
curtains,  of  the  value  of  $108,  the  property 
of  Q.  Sonuners  &  Co.,  a  corporation.  He  was 
tried  separately  and  cmvicted  of  grand  lar^ 
ceny  In  the  second  degree.  From  an  order 
denying  bis  motion  for  a  new  trial,  upon  the 
ground  that  the  ver^ct  la  not  Justified  by  the 
evidence,  of  errors  In  the  rulings  upon  th^e 
admissibility  of  evidence,  and  upon  newly 
discovered  evidence,  he  appeals. 

The  Sonuners  Company  conducts  a  cata- 
logue wbolesale  house  In  the  city  of  St  Paul. 
It  does  an  extensive  business.  Some  of  its 
customers  call  at  the  store,  buy,  and  carry 
away  with  them  their  purdiases.  The  store 
Is  divided  Into  departmmta,  each  carrying 
specified  lines.  Department  P  is  on  the  third 
floor  and  carries  house  furnishings,  including 
window  curtains.  In  the  usual  course  of 
basins,  as  a  bill  of  goods  Is  being  sold  to  a 
customer  who  is  present,  an  order  sheet  Is 
prepared  in  duplicate  by  the  salesman,  giving 
tbe  date,  name  of  purchaser,  description  and 
amount  of  goods,  with  tbe  price,  and  then  in- 
itialed by  the  manager  or  his  assistant.  One 
of  these  sheets  is  retained  by  the  depart- 
ment, the  other  sent  with  tbe  goods  sold  to 
the  city  desk,  which  was  on  the  ground  floor 
near  the  street  entrance,  to  be  prepared  for 
delivery.  The  cashier's  office  was  near  tbe 
city  desk. 

One  duty  of  the  dty  desk  is  to  issue  con- 
secutively numbered  cash  slips  In  duplicate 
for  eacb  sale  and  to  check  all  purchases  com- 
ing to  the  desk  and  fill  Into  the  cash  slip  the 
date,  description,  and  price  of  the  goods  sold 
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and  tbe  name  of  tbe  pnrcibAKr.  The  em- 
ploy6  performing  that  work  becomes  respon- 
bUAb  tor  the  check.  On  each  slip  Is  a  stub, 
or  bwder  sheet  containing  the  number.  The 
paper  Is  perforated  so  that  the  stab  can  be 
torn  off  easHy.  When  the  purchaser  calls  for 
the  goods  he  Is  ^ven  a  cash  slip  and  requir- 
ed to  take  It  to  the  cashier  and  pay  his  bill. 
The  stub  la  torn  off  and  retained  by  the 
cashier.  The  slU>  is  stamped  pnid  and  given 
to  the  customer,  ftnd  upon  its  presentation  to 
the  city  desk  he  receires  the  goods  and  the 
stub  of  the  other  check,  which  is  his  door 
pass  allowing  him  to  take  the  pacl^age  from 
the  store.  The  slips  are  audited  and  filed  In 
the  company's  vault.  The  defendant  Pitzen- 
berger  was  assistant  manager  of  the  city 
desk.  There  were  several  others  employed 
there.  The  defendant  Wylie  was  stock  clerk 
In  department  P,  and  Jongbouer  was  assist- 
ant manager  of  that  department. 

It  is  contended  on  behalf  of  the  prosecu- 
tion that,  with  Wylle  as  stock  clerb,  Jnng- 
baner  as  assistant  manager  of  department  P, 
and  Pltzenberger  at  tbe  city  desk,  a  scheme 
was  concocted  between  them  to  pnrloin  goods 
from  that  department;  that,  to  carry  the 
conspiracy  into  efTect  a  plan  was  devised 
whereby  Wylle  would  make  up  order  sheets 
for  the  purchase  of  goods  upon  which  the 
prices  would  be  stated  at  a  small  fraction  of 
the  regular  or  catalogue  price ;  that  Jung- 
bauer  would  then  0.  K.  the  sheet,  and  the 
goods  would  be  sent  to  the  city  desk  at  a 
time  when  Pltzenberger  was  In  charge ;  that 
the  cosh  slip  would  then  be  made  out  by 
Pltzenberger  at  the  prices  Indicated  on  the 
order  sheet,  taken  by  defendant  to  the  cash- 
ier, the  price  as  Indicated  paid,  the  slip 
stamped  paid  and  returned  so  stamped  to  tbe 
defendant,  who  would  take  It  to  tbe  desk, 
receive  the  goods,  and  take  them  from  the 
storey  that  in  this  manner  the  curtains  were 
obtained  by  the  three  defendants  and  there- 
after appropriated  to  their  own  use.  It  Is 
clear  that,  if  the  proofs  sustain  such  a 
scheme  for  obtaining' possession  of  tbe  cur- 
tains and  that  they  were  so  taken  and  ap- 
propriated to  the  use  of  the  taker  for  the 
punwse  of  depriving  the  owner  thereof,  theVe 
was  a  larceny  committed. 

Section  8870,  G.  S.  1913,  provides  that: 

■^ery  person  who,  with  Intent  to  deprive 
or  defraud  the  tnie  owner  of  his  property, 
or  of  the  nse  and  benefit  thereof,  or  to  appro- 
priate the  same  to  the  use  of  the  taker,  or 
of  any  other  person — 1.  Shall  take  from  the 
poBseesion  of  the  trne  owner,  or  of  any  other 
person,  or  obtain  from  such  possession  by  color 
or  aid  of  fraudulent  or  false  representation  or 
pretense,  or  of  any  false  token  or  writing,  or 
secrete,  withhold,  or  appropriate  to  bis  own 
OM.  or  that  of  any  person  other  tlian  tiie  tnie 
owner,  any  money*  persond  property,-  thing  in 
action,  evidence  of  debt,  or  contract,  or  article 
of  value  of  any  kind;  steals  such  pnqterty,  and 
•hall  be  guilty  of  larceny." 


Exhibit  A  Is  an  order  sheet,  a  form  used 
by  the  Sommers  Company  in  Its  business.  It 
was  confessedly  filled  out  by  appellant  on 
January  13, 1921,  In  his  own  name,  for  eight 
pairs  of  lob  curtains  from  dqiartment  P  at 
76  cents  a  pair.  This  sheet  was  Initialed  by 
Jungtmuer  and  sent  to  the  dty  desk  with 
eight  pairs  of  curtains,  where  a  cash  slip  for 
¥tt  was  made  oat  and  passed  to  the  cashier. 
Thereafter  on  the  same  day  appellant  called 
for  the  curtains,  paid  the  $6,  received  the 
goods,  together  with  a  door  pass,  and  took 
the  same  from  the  building.  Upon  trial  the 
prosecution  offered  In  evidence  as  Elxhlblt  2 
ftigtxt  pairs  of  curtains  of  the  alleged  value 
of  $13.50  a  pair  which  It  claims  the  ofi^cers 
procured  from  the  homes  of  the  appellant 
and  one  McKinnon.  It  is  contended  on  be- 
half of  the  prosecuUon  that  these  curtains 
are  the  identical  ones  which  appellant  ob- 
tained from  the  city  desk,  by  means  of  Ex- 
hibit A  and  a  fictitious  cash  slip  issued  by 
Pltzenberger,  for  which  he  paid  7S  cents  a 
pair  and  which  are  described  in  the  indict- 
ment. The  prosecution  bases  its  right  of 
conviction  squarely  upon  the  contention  that 
appellant  prepared  Exhibit  A  in  the  form  in 
which  it  Is  for  the  purpose  of  obtaining  the 
curtains  described  In  tbe  Indictment  and  of- 
fered in  evidence  as  Exhibit  2,  and  that 
Jungbauer  initialed  the  order  sheet  for  the 
purpose  of  assisting  appellant  to  acquire  pos- 
session of  such  curtains,  and  sent  the  aame 
to  the  city  desk  while  Pitzenhnrger  was  in 
attendance;  that  Pltzenberger  Issued  a  flctt- 
cious  cash  slip  in  the  sum  of  f6  therefor,  pur> 
suant  to  their  scheme,  and  that  in  this  man- 
ner the  curtains  were  purloined  from  Qie 
store. 

App^ant  admits  baTlng  received  the  cur^ 
tains  referred  to  In  order  eAieet  Exlilbit  A 
and  having  paid  the  cashier  $6  therefor  oo 
January  13,  1921,  but  denies  that  they  were 
of  the  value  of  $13.50  a  pair,  and  insists  Uiat 
they  were  Job  curtains  selling  at  75  cents  a 
pair  at  the  time  he  received  thetn.  Be  also 
denies  the  charge  of  conspiracy,  and  claims 
that  Jungbauer  Initialed  B:dilblt  A  in  the 
usual  course  of  business  for  the  true  price  of 
the  curtains  therein  referred  to  as  they  were 
then  selling.  The  cash  slip  In  questi<Hi  was 
not  produced  nor  offered  in  evidence.  It  being 
claimed  by  the  Sommers  Company  that  it 
could  not  be  found  in  the  vault  where  such 
slips  were  kept ;  nor  Is  there  any  proof  In  the 
record  that  the  slip  was  in  the  handwriting 
of  Pltzenberger.  Whether  the  verdict  Is 
warranted  by  the  evidence  depends  upon 
whether  the  record  contains  any  proof  con- 
necting Pltzenberger  with  the  cash  slip  is- 
sued for  the  curtains  referred  to  In  Exhil>- 
it  A. 

[1]  It  was  contended  upon  the  trial  that 
the  defendant  confessed  to  Philip  G.  Orr,  the 
general  superintendent  of  G.  Sommers  ft  Co, 
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that  be  bad  takea  the  curtains  described  in 
the  indictment,  and  there  was  evidence,  such 
as  it  was,  tending  in  tliat  direction.  The  re- 
ception of  snch  evidence  is  alleged  as  error. 
Confession  of  an  accused  person  Is  not  suffl- 
Glent,  in  a  criminal  prosecution,  to  warrant 
a  conviction  unless  It  is  corroborated  by  in- 
dependent evidence  of  the  corpus  delicti.  16 
C.  J.  736;  section  &162,  G.  S.  1813;  State  v. 
Laliyer,  4  Minn.  368  (G«.  277) ;  State  v.  New, 
22  Minn.  76;  State  v.  Orear,  29  Mian.  221, 
IB  N.  W.  140;  State  v.  McLame,  128  Minn. 
IfiS,  IBO  N.  W.  787. 

[2, 3]  The  evidence  in  the  record  before  ns 
bearing  upon  that  part  of  the  case  is  wholly 
circumstantial.  The  question  then  arises 
vketber  tbe  record,  striked  of  all  Its  verbi- 
age and  the  alleged  cooiteesioDs,  contains  suf- 
ficient evidence  to  show  that  the  curtains  de- 
scribed  in  the  Indictnunt  wero  stolen  at  ttie 
place  and  in  tha  manner  chiimed  by  ttie  proa* 
ecnttim.  We  answer  the  question  In  the  neg- 
attT&  It  la  not  claimed  by  the  prosecution 
bnt  that  the  ciurtalas  leCenred  to  in  Exhibit 
A,  were  in  tlw  possession  of  the'  owner  wbea 
they  were  at  the  city  desk.  What  It  claims 
Is  tiuit  Qwy  were  obtained  from  that  place 
by  the  use  of  a  oertala  flcUtions  cash  dip 
Issued  by  Pltxenberger.  Concefledly  there 
were  a  number  of  paeons  working  at  the 
desk  issnlng  cadi  slips  on  the  day  In  qnee- 
tlon.  There  la  no  evidence  in  the  record  as 
to  whldi  <Hie  oi  those  persons,  if  any,  Issued 
the  ea«h  slip  for  the  curtains  referred  to  In 
Exhibit  A,  or  wHo  delivered  It  to  the  eashler. 
The  record  is  silent  upon  tliat  proposition. 
Assuming  that  the  articles  referred  to  Id  B!x- 
hlblt  A  were  the  curtains  described  In  the 
Indictment,  there  is  no  evidence  in  the  record 
shovrlng  who  was  at  the  dty  desk  at  the  time 
they  were  delivered  there.  There  is  no  ivoof 
as  to  whose  handwriting  ttie  slip  was  in.  It 
was  not  produced  at  the  trial.  It  is  a  mere 
conjecture  which  of  the  persons  at  the  desk 
issued  the  slip  or  delivered  It  to  the  cashier 
or  whether  It  was  fictitious.  If  the  glio  was 
fictitious,  the  fact  should  have  been  shown 
by  competent  evidence.  Otherwise  the  chain 
of  circumstances  is  broken  and  there  could 
t>e  no  legal  conviction.  Where  circumstan- 
tial evidence  Is  relied  upon  the  circumstances 
must  be  proved,  and  not  themselves  pre- 
sumed. People  V.  Razeztcz,  206  N.  T.  24», 
»9  N.  B.  557;  23  C.  J,  f  1792;  Cooper  v.  C.  & 
N.  W.  R.  Co.,  155  Wis.  614,  145  N.  W.  203. 
Aside  from  this  view  of  the  case,  the  record 
Is  unsatisfactory.  There  were  many  theories 
advanced  by  the  prosecution  and  mtich  talk 
had  during  the  trial.  The  record  Is  volumi- 
nous, and  the  procedure  such  that  we  feel 
the  defendant  did  not  have  that  fair  and  Im- 
partial trial  accorded  him  which  the  law  con- 
templates. We  think  a  new  trial  should  be 
granted. 

Reversed  and  remanded. 
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STATE  ex  rel.  KOLARS  et  al.  v.  COUNTY 
BOARD  OF  POLK  COUNTY. 
^(NO.  22523.) 

(Supreme  Court  of  Blimiesota.  Febw  8.  1822.) 

(Sylldbua  hy  tiie  OomtL) 

1.  OralBS  «S952-Uie  of  word  "repair"  Is 
dralaage  sot  cosstnied. 

Section  6562,  Oes.  St  1913,  as  amended  by 
chapter  800,  }  6,  Laws  1915  (Cen.  St.  Supp. 
1017,  S  5552},  uses  the  word  "repair"  in  two 
senses;  in  tlie  first  paragraph  to  indicate 
keeping  the  ditch  in  serviceable  condition,  and 
in  the  last  paragraph,  to  include  the  widening 
and  deepenhig  of  the  ditch  in  consequence  ol 
its  furafildent  capacity  as  ori^nally  con- 
structed. 

[Ed.  Note.-— Tor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Repair 
—Repairs.] 

2.  Dralsa  ^»7I— Repair  of  pnbilc  draiuie 
systsRi  a  pakllo  bsnsflt  wHhla  statute. 

An  assessment  can  legally  be  made  only 
for  improvements  wbldi  are  oC  general  public 
benefit,  but  the  repair  of  an  Inadequate  public 
drainage  system  so  as  to  render  it  of  suffi- 
cient capacity  to  furnish  adequate  drainage  of 
the  lands  sought  to  be  drained  is  as  much  a 
public  benefit  as  was  the  original  undertaking. 

Appeal  frcnn  District  Oovrt,  Polk  County; 
Wm.  Watts,  Judges 

Application  by  the  State,  on  the  r^atlon 
of  Frank  W.  Kolars  and  another,  for  writ  of 
eertl(»^  against  the  County  Board  of  Polk 
County.  Order  of  County  Board  affirmed  tn 
district  court,  and  rdators  appeaL  Affirmed. 

Ohas.  C.  Kolars,  of  Le  Sueur  Center,  and 
Uartln  O'Brien,  of  Crookston,  for  appellants. 

James  E.  Montagu^  Co.  Atty.,  of  Crooks* 
ton,  for  respondents. 


QUINN,  J.  In  1802  a  peUtlon  in  due  form 
was  ffled  aE^ng  for  the  establishment  of  a 
public  drainage  system  In  Polk  county.  The 
ditch  was  constructed  and  accepted  In  the 
year  1903  as  county  ditch  No.  38.  It  consist* 
ed  of  a  line  of  open  work  abont  lO  miles  in 
length,  with  a  cut  from  6  to  8  feet  wide  at 
the  bottom,  and  from  1.5  to  5.4  feet  deep.  It 
bordered  upon  a  public  highway  Its  entire 
length,  and  the  spoil  banks  were  used  for 
road  grading. 

In  1920  a  petition  asking  for  tbe  deepen- 
In  f^,  widcmlDg  and  repair  of  this  ditch,  signed 
by  Carl  Johnson  and  10  other  parties  whose 
lands  had  been  assessed  for  the  construction 
of  the  system,  together  with  a  bond  in  the 
sum  of  $12,000,  was  filed  and  presented  to  the 
county  board  of  Polk  county.  On  August 
6th  the  county  board  met,  considered  the  pe- 
tition, and  appointed  an  engineer  to  ascet^ 
tain  and  report  the  cost  of  sucb  undertaking 
and  such  proceedings  as  be  deemed  necessary. 
The  engineer  qualified,  entered  upon  the  dis- 
cbarge of  his  duties,  and  on  S^tembw  16th 
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filed  bis  report  In  the  office  of  the  county 
auditor  reciting  that  he  had  made  an  ac- 
curate surrey  of  county  ditch  No.  38  from 
Its  source  to  its  outlet,  caused  stakes  to  be 
set  along  its  line  numbered  progressively 
down  stream  at  each  100  feet,  caused  a  plat 
of  the  surrey  to  be  made,  giving  a  descrip- 
tion of  the  proposed  improT«nent  and  of  the 
lands  to  be  afCected,  together  with  a  compu- 
tation of  the  number  of  cubic  yards  of  earth 
to  be  remored  betwem  each  of  tbe  100-foot 
stakes,  the  estimated  cost  of  remortnc  the 
sam^  laying  ont,  establishlnsb  and  con- 
stroctlDg  the  work  necessary  to  otHnpIete 
the  ImproTonent,  and  giving  the  depth  of  the 
cut,  Its  width  at  the  top,  at  the  bottom,  soorce, 
outlet,  and  at  each  100-foot  stake  and  the 
manner  in  which  such  work  should  be  done. 

On  September  22d  Oie  county  board  met, 
considered  the  repeat  ttf  the  engineer,  de- 
termined that  the  dltcb  was  In  need  of  being 
wldoied,  deepowd  end  repaired  as  asked 
for  In  the  petition,  and  as  set  forth  in  the 
engineer's  report,  and  theheopon  made  an 
order  appointing  three  disinterested  free- 
holders as  Tlewers,  who  duly  quallfled  and 
entered  npon  the  discharge  of  their  duties. 

On  October  2&th  the  viewers  filed  their  re- 
port with  the  county  auditor,  reciting  that 
they  had  met  at  the  time  and  place  spedfled 
in  the  order  of  the  county  audltM  and  pro- 
ceeded to  view  and  ezamiue  tiEte  ditch  and 
proposed  ImproTement  tnm  Its  source  to  Its 
oirtlet,  together  with  the  branches  thereof 
and  the  lands  over  which  the  same  passes, 
as  well  as  the  lands  adjacent  thereto  and 
affected  ttiereby;  that  they  had  estimated 
the  benefits  and  damages  to  said  lands  and 
caosed  a  tabular  statement  to  be  iMwpared 
showing  the  names  ot  the  owners  of  eadi 
tract  of  land  to  be  benefited  or  damaged,  the 
nnmber  of  acres  In  each  tract  of  land  to  be 
benefited  6r  damaged,  as  well  as  of  all  high- 
ways so  affected;  and  that  the  estimated  b«i- 
eftts  of  such  wwk  will  be  $ES338  and  the 
coat  ftf  the  constroction  thereof  126,604,  in- 
dndlug  damages. 

On  November  1,  1920,  Oie  coun^  auditor 
prepared  and  filed  In  his  oflica  a  notice  of 
hearing  upon  the  petition  asking  for  the  re- 
pair of  BuCh  dltcii,  the  r^>ort  ot  the  engi- 
neer and  of  the  viewers,  and  caused  the  same 
to  be  served  by  pablicatlon  in  the  Grookston 
Times  for  three  consecutive  weeks,  by  post- 
ing a  copy  thereof  In  three  public  places  In 
each  town  affected,  and  by  malting  a  copy 
there<tf  to  eacb  of  the  persons  vrbose  lands 
were  affected,  so  far  as  th^  addresses  could 
be  ascNtalned.  and  to  each  of  the  towns  af- 
fected. The  county  board  met  pursuant  to 
sodb  notice,  cwisidered  the  petiti<m,  reports 
of  the  engineer  and  the  viewers,  beard  all  par- 
ties aK)earing  tor  and  against  the  project 
and  thereupon  made  an  order  granting  the 
prayer  of  the  petition  and  directing  that  the 
work  of  Improvement  be  made  in  accordance 
with  the  plans  and  spedflcatlona  of  the  en- 


gineer on  file  in  the  oflSce  of  the  county  au- 
ditor. Application  was  then  made  to  the 
district  court  for  a  writ  of  certiorari,  whldi 
was  granted,  and  the  court  upon  hearing  af- 
firmed the  order  of  the  county  board,  from 
which  order  Frank  W.  Kolars  and  the  town 
of  Sullivan  appealed. 

It  is  conceded  that  the  proceeding  Initiat- 
ed by  the  petition  filed  with  the  county  board 
was  for  the  repair  of  an  existing  ditdi,  and 
Instituted  and  conducted  under  the  provl* 
sioDs  of  section  S662.  G.  S.  1913,  as  amended 
by  chapter  300,  |  6,  Laws  of  1915  (Gen.  St. 
Supp.  1817,  S  S652).  It  is  contended  on  be* 
half  of  app^ants  that  the  board  has  no 
power  to  widen  or  deepen  an  existing  ditch 
in  repair  proceedings,  and  tbat  the  word  "re- 
pair" was  not  intended  to  Indode  de^podng 
or  widening  an  existing  ditch. 

The  decision  d^tends  largtiy  upon  the  ow- 
stroctlon  to  be  placed  np<m  sectl<ni  6  of  chap* 
ter  800,  whldi  provides,  among  other  things, 
that,  If  Ihe  repair  of  any  comity  or  judicial 
dltoh  Is  made  necessary,  or  If  It  shall  be 
necessary  to  widen,  deepm,  op  extend  the 
same  In  omsegDenoe  of  Ito  not  btfng  con- 
structed In  the  first  instance  of  sufildeait 
capacity  to  furnish  adequate  drainage  of  the 
lands  affected,  then  the  ooonty  board  shall 
aiKwint  an  engines,  ete.,  and  cause  said 
ditch  to  be  repaired  so  tlut  it  will  snswer 
Its  orf^al  purpose.  The  plans  and  spoctt- 
eatlona  of  the  engineer  provided  tor  the  de^ 
eaUug  of  the  old  ditch  on  an  average  dt  somsK 
thing  ovw  2  feet  along  almost  tts  entire 
length,  for  widening  the  same  to  about  the 
same  extent,  and  tor  using  the  spoil  banks 
for  road  grading.  No  additional  lands  are 
^  sought  to  be  drained,  nor  is  ttie  course  of  the 
dltdi  to  be  dianged.  It  is  portfy  a  esse  ot 
the  dltdi  as  originally  constructed  being  of 
insufficient  capacity  to  answer  and  poxpose 
for  whldi  It  was  estaUlshed.  The  case  ot 
State  V.  McGulre,  109  Minn.  88,  122  N.  W. 
liao,  cited  by  appellants,  was  decided  b^cwe 
the  statute  under  consideration  was  amend- 
ed by  the  oiactment  of  chapter  300.  In 
that  case  no  nottoe  nor  opportunity  to  be 
heard  was  givoi  the  owners  of  the  lands  af- 
fected, and  the  xnroceedlncpB  were  h^  to  be 
void. 

The  evident  purpose  of  the  statute  under 
ccmslderatlon  Is  to  provide  a  procedure  suffi- 
cient to  enable  the  parties  to  remove  the  ob- 
struction or  remedy  the  difficulty  in  cases 
where  a  public  drainage  system  has  become 
Impaired  by  clogging,  or  where  it  was  not 
constructed  In  the  first  Instance  of  sufficient 
capacity  to  answer  ito  original  purpose,  with- 
out unnecessary  expense  or  delay.  The  coo.- 
structlon  placed  upon  the  act  should  not  be 
a  mere  play  upon  words,  but  should  go  to 
the  purpose  thoeof.  The  word  "repair"  as 
used  in  the  act  should  be  construed,  as  there- 
in provided,  to  Include  and  provide  for  In- 
creasing the  capacity  of  the  ditch  so  that  It 
may  answer  Its  or^nal  pmpoB9.    Sudi  a 
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and  Buffldent,  and  that  tiu  Terdlcta  are  sua- 
talned  by  the  evidence. 

2.  Boundarlat  «s^7(4}  —  Ofllolal  lovermnaat 
survey  held  prima  faote  evideios  that  neaa- 
der  Una  aiarkad  utual  shore  llae. 

Where  the  offidal  record  of  a  Koremment 
aarrey  ebove  that  a  meander  line  «rfnddeR 
with  the  shore  line  of  a  lake.  It  ia  prima  fade 
evidence  that  the  meander  line  marks  the 
actual  shore  Une. 

8.  Trial  «»260(l)-8M0lal  requests  imparly 
fif Bsed  where  eevsred  by  leaaral  ohargcb 

.  Where  the  general  charse  covers  the  per- 
tinent matters  aoffldent^,  it  .la  not  arror  to  re- 
fnss  to  ^Te  special  requeete. 

4.  D raise  «s>82(3)— Reasoas  for  opinion  of 
witness  as  to  boaett  te  landa  te  he  eenslder- 
ed  by  Jwy. 

Whara  a  witness  testtflM  to  the  amonnt  a 
tract  of  land  will  be  benefited  by  the  ditch,  the 
reasons  siven  for  liia  opinion  and  the  groands 
apon  vbicb  it  is  based  are  for  the  jury  to  con- 
sider in  determinii^  the  weight  to  be  given  to 
his  tsstimony. 

5.  WltBessea  «s>2S5(3)— WItnsss  as  to  bene. 
Ilts  may  nae  nanioraiida  made  Iqr  hinaetf. 

A  witness,  when  testifying  concerning  the 
benefits  to  a  tract  of  land,  may  use  memoranda 
made  by  himself  wblle  examining  the  land. 

AK>eaI  fn»n  District  Goar^  Murray  Coun- 
ty; I*  S.  Nelson,  Judge; 

Proceedings  for  the  establishment  of  Coun- 
ty Ditch  No.  67,  Murray  County,  wherein  thft 
Dln^art  &  Weclt  Security  Company,  Peder 
Larson,  and  H.  P.  Johausea,  landowners,  ap- 
pealed for  the  determination  of  benefits  by  a 
Jury,  opposed  by  Burt  I.  Weld  and  others. 
Verdict  as  to  benefits  was  returned,  and 
from  a  denial  of  a  new  trial  the  landowners 
separately  appeaL  Affirmed. 

Ole  Swanjord,  of  Slsytrai,  and  Mux^iy  A 
Anderson,  of  Wheaton,  for  appeUants. 

E).  H.  Nicbolas,  of  Jackson,  and  A.  W. 
Tiem^,  of  Fulda,  tm  respondents. 

TAYIiOR,  C.  County  ditch  No.  67  of  the 
county  of  Murray  was  duly  established  and 
the  report  of  the  viewers  was  coDflrmed  on 
April  1, 1820.  Three  landowners  appealed  to 
the  district  court  and  demanded  that  the 
amount  of  benefits  accruing  to  their  respec- 
tive lands  be  determined  by  a  Jury.  By  con- 
sent the  three  appeals  were  tried  together 
before  the  same  Jury,  who  returned  a  verdict 
determining  the  amount  of  treneflts  to  eadi 
parcel  of  land  q)ecified  in  the  appeals.  The 
three  appellants  made  a  motion  for  a  new 
trial  and  appeal  from  an  order  denying  it 

[1]  Several  exceptions  are  taken  to  the 
charge  of  the  court   The  court  Instructed 
the  Jury  to  the  effect  that  they  were  to  de* 
tetndne  the  amount  of  benefits  which  would 
that  the  InstmetionB  to  the  Jary  were  proper  accrue  to  the  lands  of  each  of  the  anwUants 
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oonstruction  Is  reasonable.  Vov  Instance,  U 
a  24rinch  tile  drain  laid  on  a  one-tenth  grade 
becomes  clogged  with  sedimmt  on  account  of 
its  flat  grade,  and  is  taken  up,  the  sediment 
removed  and  the  tile  relsld  an  a  five-toith 
grade,  the  carrying  capacity  the  drain  has 
bwu  increased  from  7.8  cqUc  feet  per  second 
to  17.6  cnUc  feet,  or  nearly  225  per  cent 
Can  it  be  said  that  a  new  ditch  has  been 
constructed  or  has  the  <dd  one  simply  been 
repaired?  The  enlargment  of  an  open  dlt^ 
is  not  different  It  only  Increases  Its  capaci- 
ty. Open  woi^  fumlshes  mer^  an  ouUet, 
wbUe  tllbig  drains  the  land. 

(1  ]  The  statute  uses  the  word  "repair"  In 
two  senses.  It  is  used  In  its  ordinary  aoise 
In  the  first  paragraph  of  seotlon  0SS2,  to  In- 
dicate a  keeping  of  One  dltdi  In  serviceable 
condition.  In  such  cue  tbe  cost  of  the  re- 
pairs Is  paid  out  of  Qie  fnnd  to  the  credit  of 
the  ditch;  or  If  the  fund  Is  InauCDclent,  there 
may  be  a  levy  on  the  basis  of  the  original  as- 
sessment It  Is  used  In  the  last  paragraph 
of  section  6fiS2  to  Include  the  widenlnt^  deep- 
ening or  extension  of  the  ditch  when  found 
necessary  becauae  of  the  oonstmctton  of  lat- 
eral or  additional  dltdies,  or  a  dltdi  systoo, 
ot  in  Gtmsequaice  of  the  Insuffldent  capacity 
of  the  dltcb  as  originally  constructed,  in 
wfaldi  case  the  coat  Is  provided  for  by  an  as- 
sessment of  benefits.  The  proceeding  below 
bad  in  view  the  widening  and  deepening  ot 
the  ditch  because  of  the  ioaufflelent  capadty 
of  the  original  ditch.  The  trial  court's  mem- 
orandum makes  this  plain.  The  word  "re- 
pair" Is  used  in  the  sense  stated  at  the  end 
of  section  6552  by  the  trial  court  and  In 
this  opinion. 

[2]  It  is  urged  that  to  authorize  the  estab- 
lishment of  a  drainage  system  the  board 
must  find  that  it  will  be  of  public  utility  or 
benefit  and  will  promote  the  imblic  health. 
Of  course  an  assessment  can  legally  be  made 
only  for  Ifnprorements  which  are  of  general 
public  benefit,  but  the  repair  or  improve- 
ment of  an  inadeqaate  public  drainage  sys- 
tem so  as  to  render  it  of  sufficient  capacity 
to  ftimlsh  adequate  drainage  of  the  lands 
sought  to  be  drained  is  as  much  a  public  ben- 
efit as  was  the  original  undertaking. 

AflBrmed. 


la  re  COUNTY  DITCH  NO.  67,  MURRAY 
COUNTY.    (Nos.  22582-22584.) 

(Supreme  Court  of  Minnesota.   Feb.  8,  1922.) 

(SyUabuB  it  ihe  Court.) 
I.  Snflklenqr  of  Instruetlsna  and  evidenea. 

Certain  landowners  assessed  for  benefits 
for  the  conatroction  of  a  county  ditdi  appealed 
to  the  district  eoort  and  bad  the  benefits  to 
thcte  lands  reaasessed  by  a  Jnry.   It  ia  held. 
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from  tbe  construction  of  this  drainage  S78- 
tem,  and  that  the  amount  of  such  benefits 
was  to  be  measured  by  the  difference  between 
the  value  of  tbe  land  without  the  drainage 
system  and  Its  value  with  the  drainage  sys- 
tem constructed  as  proposed.  Tbe  charge 
covers  nearly  ten  printed  pages  and  points 
ODt  somewhat  In  detail  the  matters  which 
the  Jury  could  take  Into  consideration  in  fix- 
ing the  amount  of  benefits,  and  explains  at 
some  length  tbe  line  of  reasoning  by  which 
different  witnesses  arrived  at  th^r  estimates. 
Perhaps  the  charge  went  Into  details  to  an 
unnecessary  extent,  yet  the  statements  made 
were  nearly  always  correct  and  we  find  little 
In  them  to  criticize.  The  remark  to  the  ef- 
fect that  a  p^ibllc  tile  system  differs  from 
prirate  tile  In  that  It  will  be  looked  after  by 
a  public  ditch  Inspector,  and  If  anything  is 
wrong  It  will  be  "repaired  at  that  expense," 
while  perhaps  not  entirely  accurate  or  dear, 
could  hardly  have  had  any  effect  on  tlie  ver- 
dict in  view  of  tbe  clear  and  explicit  instruc- 
Uans  to  det»*mine  tbe  amount  of  actual  bene- 
flta  to  the  land  and  that  this  was  to  be 
measured  by  tbe  difference  in  the  value  of 
the  land  with  and  without  the  ditch. 

project  contemplated  the  drainage  of 
a  diallow,  irregular  shaped  lake.  The  ea- 
glneer.took  the  government  plat  and  tvom 
the  field  notes  computed  tbe  area  of  the  lake 
bed  and  of  the  portions  thereof  to  which  the 
several  landowners  would  be  entitled  when 
the  lake  was  drained.  The  appellants  ob- 
jected to  this  method  of  determining  the 
amount  of  added  land  for  which  they  were  to 
to  be  assessed,  and  they  had  the  lake  bed 
meandered.  According  to  this  survey  the 
area  of  the  lake  bed  is  about  48  acres  less 
than  its  area  as  computed  by  the  engineer. 
It  was  claimed  by  respondents,  however,  that 
this  survey  did  not  Include  all  of  the  lake 
bed;  also  that,  as  the  government  lines 
forming  the  boundaries  between  the  various 
landowners  were  not  established  in  this  sur- 
vey, the  amount  of  added  land  for  which  the 
appellants  were  to  be  assessed  could  not  be 
determined  from  It  with  certainty.  The  tea- 
tlmony  of  the  dltdi  engineer  as  to  his  compu- 
tation and  the  manner  In  which  it  was  made 
was  received  in  evidence  in  ctmnectlon  with 
his  {dat,  and  the  testimony  of  aK)eUantB*  en- 
glnewB  as  to  tbslT  surv^  and  tbe  manner 
In  vrtiidi  it  was  made  was  also  received  in 
evidoice  in  eramection  with  their  idat.  The 
oourt  diarged  the  Jury  to  the  effect  that  the 
govemmmt  record  of  the  meander  of  a  take 
estabUshed  the  area  of  the  lake  prima  fade, 
but  could  be  overnmie  by  showing  a  mistake 
in  tlie  meander  line.  This  is  urged  as  error. 

[2]  Ordinarily,  where  lands  abut  upon  a 
meandered  lak^  the  lake  Itself,  and  not  the 
meander  line,  forms  the  boundary.  The  ex- 
ertions to  this  rule  pointed  out  in  Security 
lAnd  &  Exploration  Co.  v.  Bums,  87  Minn. 


97,  91  N.  W.  304,  65  L.  R.  A.  157,  &4  Am.  St. 
Bep.  684,  and  the  cases  there  cited  have  no 
bearing  upon  tbe  pres^it  case,  tfeander 
lines,  however,  are  run  and  established  by 
authority  of  the  government  to  locate  tbe 
shore  line,  with  its  windings  and  sinuosltleSt 
for  tbe  purpose  of  ascertaining  the  area  of 
the  governmental  subdivlslims  of  the  land. 
St  P.  &  P.  B.  B.  Co.  V.  Schnrmeler,  7  WaJL 
272.  19  L.  Bd.  74;  Jefferles  v.  Bast  Omaha 
Land  Co,  134  U.  S.  178.  10  Sup.  Ot.  618,  83  I* 
Ed.  872 ;  Hardin  v.  Jordan.  140  U.  S.  871, 11 
Sup.  Ct  608,  838,  35  U  Ed.  428;  Everson  v. 
aty  of  Waseca,  44  Minn.  247,  46  N.  W.  40G: 
Schlosser  v.  Cruicksbank,  96  Iowa,  414,  65  N. 
W.  344;  Heald  v.  Tomisko,  7  N.  D.  422,  7S 
N.  W.  806.  And.  where  the  reoord  of  the 
official  survey  shows  that  the  meander  line 
and  the  shore  line  coincides,  It  is  prima  fade 
evidence  that  the  meandw  line  is  the  slune 
line ;  but,  as  it  is  only  prima  fade  evidence 
of  the  location  of  tbe  Shore  line,  any  vari*- 
Uon  of  the  meander  line  from  the  actual 
rtiore  line  may  be  Shown  by  oHier  evidence^ 
section  8466,  O.  S.  1813;  Graham  v.  Ofll, 
228  n.  S.  643,  82  Sup.  Ot  396,  66  Xi.  Ed.  686; 
Lommers  v.  Nfssen,  4  Neb.  245;  IlUnoIs  Ste^ 
COu  V.  BudslSB,  116  Wis.  68.  90  N.  W.  1019. 

We  thinlB  the  app^ants  have  no  Just 
ground  to  complain  of  the  instnictloas,  or  of 
the  rulings  admitting  the  plat  and  computa- 
tions of  the  raglnera  in  evidence  in  connec- 
tion with  his  testimony. 

rS]  Appellants  also  urge  as  error  the  failure 
of  the  court  to  give  a  number  of  Instructions 
requested  by  them.  The  only  question  for 
the  jury  to  determine  was  the  amount  of 
benefits  which  the  construction  of  the  ditch 
would  confer  upon  the  several  parcels  of  land 
involved  in  the  appeals.  This  was  clearly 
stated  to  them,  and  the  matters  which  they 
were  to  consider  were  Indicated  fairly  and 
impartially,  end  Induded  suffidently,  if  in  a 
somewhat  different  form,  the  pertinent  mat- 
ters covered  by  the  requests. 

Appellants  urge  that  the  assessments  made 
by  the  Jury,  although  somewhat  less  than 
those  made  by  the  viewers,  axe  greater  than 
the  amount  of  the  b^iefita  as  shown  by  the 
weight  of  the  evidence.  Hie  witnesses  dif- 
fered wld^  in  their  appraisal  of  benefits, 
and  the  wi^ht  to  be  givot  to  tbe  testimony 
of  the  different  witnesses  was  fox  the  Jury 
to  determine.  Tba  Jury  have  vdgbed  the 
evldoice  and  in  their  verdict  have  stated  the 
conduslons  which  they  drew  from  it  Vb^ 
court  mnst  accept  tliese  conduslons ;  it  can- 
not rewelgh  confilctlng  evidence. 

[4]  Appellants  devote  a  considerable  poi^ 
tion  of  their  brief  to  a  criticism  of  the  te»> 
tlmuny  of  the  viewers  called  as  witnesses 
by  respondents,  and  attack  the  method  by 
which  these  witnesses  arrived  at  the  esti- 
mates to  which  they  testified.  The  vlewera 
testified  to  tbe  amount  whldi,  in  thdr  opin- 
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lOD,  the  seTenl  parens  of  land  would  be 

benefited  by  tbe  ditch,  and  also  testified  fully 
as  to  the  manner  In  wbicb  they  made  th^ 
estimates  and  tbe  matters  taken  into  consid- 
eration In  making  them.  From  their  tes- 
timony It  appears  that  they  divided  the  hene- 
flted  lands  Into  tour  classes;  that  they 
placed  land  entirely  covered  by  water  In  class 
1,  land  not  entirely  covered  by  water,  but  In 
ordinary  seasons  too  wet  to  raise  a  crop  of 
hay,  in  cOass  2,  land  which  in  ordinary  sea- 
sons would  raise  crops  of  some  kind,  but  por- 
tions of  whicdi  would  not  In  wet  seasons,  in 
class  3,  and  land  whidx  would  raise  crops  In 
all  seasons,  but  would  be  beneQted  by  drain- 
age, in  class  4.  They  estimated  the  benefits 
to  the  lands  in  the  respective  classes  at  (100. 
$80,  $S0,  and  $20  per  acre.  They  also  esti- 
mated an  additional  benefit  to  land  where 
tile  was  to  be  laid  of  17  centa  per  lineal  foot 
of  tile.  The  grounds  upon  wbl^  these  wit- 
nesses based  their  opinions  and  the  method 
by  whiiA  they  arrived  at  their  conclusions 
ware  matters  for  the  Jury  to  take  Into  con- 
dderatlfm,  in  connection  with  all  Oie  other 
evidence,  in  determining  the  weight  and  ef- 
fect to  be  ^Ten  to  their  testimony,  and  we 
are  unable  to  say  that  the  Jury  gave  It  undue 
weight  or  drew  improper  conclusions  from  It 

[S]  We  find  no  error  in  permitting  a  viewer, 
while  testifying  concerning  the  tracts  of  land 
In  quesUon,  to  use  memoranda  made  by  him- 
self while  examining  the  land.  Falken- 
hagen  v.  TeUow  Medicine  Co.,  144  Minn.  257, 
115  N.  W.  102.  He  could  hardly  be  expected 
to  remember  the  various  details  of  all  the 
lands  examined,  and  using  written  notes  made 
by  himself  at  the  time  of  the  examination 
for  the  purpose  of  supplem^ttlng  his  memory- 
would  undoubtedly  enable  him  to  speak  with 
greater  certainty  and  accuracy. 

We  have  not  specifically  mrattoned  several 
rulings  admitting  or  excluding  evidectce 
which  are  assigned  as  error.  We  have  ex- 
amined ttma  all,  and  -  find  nothing  which 
gives  Just  ground  for  complaint  ox  texpiixeB 
special  comment 

Order  affirmed. 


,  LEE  9t  al.  V.  JACKSON  COUNTY. 
^  (No.  22638.) 

(Supreme  Court  of  Minnesota.  Feb.  8,  1822.) 

I.  Drains  «so82(3)— Order  of  ooaaty  board  dl- 
rsoUng  aalargeneat  of  ditob  beid  aot  appeal- 
able, and  Mt  te  be  atUoksd  oa  appeal  frvn 
aiMMawst. 

An  order  of  the  coun^  board  directing  ttte 
enlargement  of  a  ditch  is  not  appealable,  and 
where  the  board  bad  jurlsdictian  of  the  pro- 
ceeding and  power  to  make  an  assessment  for 


the  cost  of  the  work  such  order  cannot  be  at- 
tacked on  an  appeal  from  the  assessment 

2.  Drains  «=»79— Assessment  for  enlargement 
may  be  apportioned  on  land  benefited. 

The  assessment  for  the  cost  of  the  work 
ma;  be  apportioned  upon  the  lands  benefited 
thereby  in  proportion  to  such  benefits,  and  the 
rule  stated  obiter  in  Re  County  Ditch  No.  18 
of  Clay  Comity,  147  Bfinn.  422,  180  N.  W.  637. 
is  not  compulsory  nnder  tiie  present  statate. 

Appeal  from  District  Oourt,  Jaduon  Coun- 
ty;  E.  C.  Dean,  Judge. 

Martin  Lee  and  others  a^iealed  frton  as- 
sessments for  repair  o<  ditch  In  the  Conn^  of 
Jackson.  On  reassessment  they  moved  t<x 
new  trial,  whldi  was  denied,  and  th^  ap- 
peaL  Affirmed. 

F.  B.  Fab«r,  of  Jackson,  and  Allen,  Selfert 
&  Allen,  of  Fabrmont,  for  appellants. 

O.  Thoreson,  of  Lakefidd,  and  E.  H.  Nldi- 
olas,  of  Jackson,  for  reep<mdent 

TATLOB,  C.  Judicial  ditch  No.  18  of  the 
county  of  Jackson  waa  constructed  pursuant 
to  an  order  estnblishlng  it  made  October 
1912.  In  July,  1919,  five  Interested  land- 
owners Initiated  proceedings  under  section 
5952  of  the  General  Statutes  of  1918,  as 
amended  by  chapter  800,  |  6,  of  the  Laws  of 
1910  (Gen.  St  Supp.  191T,  i  50S2).  for  the  re- 
pair, enlai^ment  and  eztoislon  of  the  dltdi. 
niat  these  proceedings  were  regtdar,  and 
that  all  requirements  of  the  statute  were 
complied  with  in  form,  is  conceded.  They  re- 
sulted in  an  or^  of  the  board  of  comi17 
commission^  made  August  2, 1920,  approv- 
ing and  confirming  the  amended  reports  of  the 
engineer  and  of  the  viewers,  and  directing 
"that  the  proposed  rquiir,  modification  and 
extension  of  said  drainage  system  be  estab- 
lished, constructed  and  done  In  accordance 
with  tiie  amended  report  of  the  engineer  and 
in  accordance  with  the  laws  of  the  state  of 
Minnesota  applicable  thereto."  and  that  the 
cost  thereof  be  assessed  and  levied  against 
the  several  tracts  of  land  described  in  the 
order  "In  proportion  to  the  amount  of  bene- 
fits estimated  to  each  of  said  tracts  of  land." 
Four  landowners  appealed  from  the  assess- 
ment of  benefits  against  their  lands  to  the 
district  court  where  such  benefits  were  re- 
assessed by  a  jury.  The  four  appellants  made 
motions  for  new  trials,  which  were  denied, 
and  further  appeals  bring  the  matter  before 
this  court 

[1]  The  Improvement,  as  set  forth  in  the 
report  of  the  engineer,  provides  for  extend- 
ing the  original  ditch  to  a  new  outlet  and  for 
increasing  its  capacity  by  enlarging  the  open 
section  and  by  laying  new  lines  of  tile  along 
or  near  the  tile  sections,  and  also  provides 
for  constructing  a  new  branch  ditch.  Appel- 
lants seek  to  attack  the  order  of  the  county 
board  on  the  ground  that  the  board,  in  di- 
recting the  construction  of  a  new  branch 
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ditch,  exceeded  the  authority  conferred  upon 
It  by  the  statute.  The  order  establishing 
the  ImproTement  Is  not  appealable.  Where  a 
ditch  is  ordered  to  be  constructed  and  does 
not  iDvolre  the  drainage  of  a  lake,  the  only 
appeal  allowed  by  the  statute  Is  from  the 
assessments  for  beneflts  and  damages,  and 
these  were  the  only  matters  brought  before 
the  court  by  the  present  appeals.  If  the  en- 
tire proceeding  were  void  because  outside  the 
jurisdiction  given  to  the  county  board,  ap- 
pellants might  show  that  fact  for  the  pur- 
pose of  showing  that  the  board  had  no  power 
to  make  any  assessment  whatever.  Bomsta 
V.  Nelson,  137  Minn.  165,  163  N.  W.  13S. 
But  where  the  county  board  has  Jurisdiction 
of  the  proceeding,  the  question  as  to  whether 
it  has  assumed  to  do  more  than  it  was  au- 
thorized to  do  cannot  be  raised  or  consid- 
ered on  an  appeal  from  the  assessment 
Those  who  wish  to  attack  the  improvement 
on  that  ground  must  do  so  in  some  other 
manner.  Dressen  t.  Board  of  County  Com- 
missioners, 76  Minn.  290,  79  N.  W.  113; 
Mundwtler  v.  Bentson,  128  Minn.  69,  150  N. 
W.  209;  Falkenbagen  v.  County  of  Yellow 
Medicine,  144  Minn.  257, 175  N.  W.  102.  Here 
the  board  had  Jurisdiction  of  the  proceeding 
and  power  to  make  an  assessment,  and  the 
only  questions  reviewable  on  these  appeals 
are  those  relating  to  the  amount  of  beneSts 
and  damages  to  be  apportioned  to  the  lands 
of  the  appellants. 

[2]  The  cost  of  the  preset  Improvement 
was  apportioned  to  the  benefited  lands  in 
proportion  to  the  benefits  accruing  to  them 
from  the  Improvement  Appellants  contend 
that  the  assessment  for  such  benefits  to  the 
lands  which  bad  been  assessed  for  the  con- 
struction of  the  original  ditch  must  be  spread 
upon  such  lands  in  the  same  proportion  in 
which  the  assessment  for  the  original  ditch 
was  spread  upon  them,  and  that  the  rule 
adopted  by  the  court  Is  not  permissible  under 
the  statute.  This  question  is  considered  and 
determined  adversely  to  the  appellants  in 
Connor  t.  County  of  Martin,  186  N.  W.  715, 
filed  herewith. 

Appellants  rely  to  some  extent  on  In  re 
County  Ditch  No.  18  of  Clay  County,  147 
Minn.  422,  180  N.  W.  537,  as  sustaining  their 
contentions.  That  case  involved  proceedings 
brought  before  the  statute  had  been  amended 
by  chapter  800  of  the  Laws  of  1915.  The 
origioal  project  did  not  provide  for  the  com- 
plete drainage  of  a  shallow  lake  through 
which  the  upper  section  of  tbe  ditch  passed, 
^ter  the-  ditch  had  been  constructed  the 
owners  of  lands  adjoining  the  lake  Induced 
the  county  board  to  enlarge  and  deepen  the 
upper  portion  of  the  ditch  sufficiently  to 
drain  the  lake  entirely.  Thereafter  the  board 


assessed  tbe  coat  of  the  new  work  against  the 
same  property  assessed  for  the  construction 
of  the  original  ditch  and  in  the  same  propor- 
tion in  which  the  cost  of  the  original  ditch 
had  been  assessed  against  such  property.  Tbe 
owners  of  certain  lands  on  the  lower  portion 
of  the  ditch,  which  were  In  no  way  benefited 
by  the  new  work,  opposed  the  assessment 
against  their  lands.  Tbe  county  contended 
that  section  5652,  O.  S.  1913,  required  such 
assessments  to  be  apimrtioned  against  the 
same  lands  and  In  the  same  manner  that  the 
assessment  for  the  original  construction  of  the 
ditch  bad  been  apportioned.  It  was  btid 
that  the  work  there  in  question  was  not  with- 
in the  purview  of  that  section  as  It  thai 
stood,  and  It  was  further  held  that  the  rule 
contended  for  could  not  be  applied  in  that 
case  for  the  reason  that  the  cost  of  the  work 
there  In  question  could  not  be  assesaed 
against  property  admittedly  not  ben^ted  by 
such  work. 

Section  5652  contains  several  provisions 
BO  framed  and  combined  that  the  legislative 
intent  is  not  always  clear.  Chapter  300  of 
the  laws  of  1915  made  material  changes  in 
this  section,  and  the  statute,  as  so  changed, 
was  considered  in  Connor  v.  County  of  Mar- 
tin, supra;  and  was  held  to  i>ermlt  appor- 
tioning assessments  for  work  done  thereun- 
der upon  lands  benefited  by  such  work  in 
proportion  to  the  benefits  accruing  to  such 
lands  therefrom. 

The  obiter  statement  In  the  Clay  County 
Case  to  the  eETect  that  section  5552  directed 
that  assessments  for  the  cost  of  enlarging  a 
ditch  to  enable  it  to  take  care  of  additional 
water  received  from  subsequenUy  construct- 
ed trit)utary  ditches  should  be  apportioned 
between  the  two  systems,  and  that  the  part 
apportioned  to  each  system  should  be  spread 
over  the  lands  baieflted  by  the  original  con- 
struction of  that  system  in  the  same  proper- 
tion  in  which  the  original  cost  of  that  system 
had  heea  spread  over  sudi  lands,  quite  like- 
ly gave  the  Impression  that  tbe  rule  then 
stated  should  be  followed  in  the  presoit 
case.  But  It  was  held  In  that  case  that  that 
rule  could  not  be  applied  under  the  circum- 
stances there  existing ;  and.  In  order  to  give 
effect  to  other  provisions  of  the  statute,  It 
is  held  in  the  Martin  County  Case  that  tbe 
amended  act  does  not  make  tbe  adoption  of 
that  rule  compulsory. 

That  the  aKwllants  had  no  vested  right  to 
have  the  assessment  made  in  a  particular 
form  or  according  to  a  particular  mle,  and 
that  the  Legislature  may  change  the  form 
adopted  or  the  rule  to  be  followed,  is  too 
well  established  to  require  discussion.  Dan- 
nell,  Minn.  Dig.  fi  1618. 

Order  affirmed. 
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CONNOR  et  al.  v.  MARTIN  COUNTY. 
(No.  22544.) 

(Supreme  C^onrt  of  Bfimieeofai.  Teb.  8,  1922.) 

(BpUabiu  By  A«  OonrtJ 

1.  Dralu  «=»82(3)— Notlot  sf  MRMl  >■  'rtln- 
aae  preosedlioe  held  siBdeit. 

On  an  appeal  to  the  diatrlct  court  from  the 
order  of  the  conntjr  board  In  a  ditch  proceed- 
ing, a  notice  of  appeal  te  mfficient  If  it  state 
that  the  appeal  is  from  the  order  fizinff  bene- 
fita  and  damafes. 

2.  Draliw  4=382(3)— Validity  of  order  ostab- 
llalilag  dMoh  oanaot  be  qaettlOMd  oa  af  peal 
from  atSHtHMta  far  baaallta. 

On  an  appeal  from  an  aaaeaament  for  ben- 
efita  In  a  6ttdx  procee^g  nnder  Oen.  St.  IftlS, 
I  6662,  aa  amended  by  I>awa  1915,  e.  800,  |  6 
(Oen.  St.  Bapp.  1017,  |  60S2),  there  being  jn- 
risdletion,  the  Talidity  of  the  order  establiahing 
the  ditch  cannot  be  qaestioned;  and  when  the 
provision  of  the  statute  relative  to  the  effect 
of  assessments  made  proportionate  to  assess- 
ments for  the  original  ditch  applies  such  pro- 
portionate assessment  la  prima  fade,  not  con- 
dnalTOi  evidence  of  a  proper  aaaessment. 

Appeal  trma  District  Court,  Martin  Goiin- 
ty;  E.  G.  Dean.  Judga 

Thekla  Oonnor  and  others  appealed  from 
dltcb  assessment  in  the  County  of  Martin. 
Motion  to  dismiss  appeal  was  denied.  From 
an  order  denying  motion  for  Judgment  or  a 
new  trial,  the  Conn^  appeals.  Affirmed. 

Allen,  Sdfert  A  Allen,  of  FiUrmont,  for 
VPellant 

Hay  craft  &  McCnne,  of  Fairmont,  for  re- 
spondents. 

DIBBLE^  J.  Eight  pri^terty  owners,  af- 
fected by  assessmenta  for  beneflta  for  a 
ditch  In  Martin  county,  appealed  to  the  dis- 
trict court  The  court  denied  the  motion  of 
the  county  to  dlamlss  Qielr  appeals.  The 
basla  of  the  motion  was  the  fallnro  ot  the 
notices  of  appeal  to  state  the  grounds  as 
required  by  statute.  Braeflts  were  then  as- 
sessed by  a  Jury.  The  coimty  appeals  from 
an  ord^  denying  Its  altematlre  motion  for 
Judgment  or  a  new  trial 

[1]  1.  The  statute  pomlts  an  appeal  to 
the  district  court  from  an  order  determin- 
ing the  amobnt  of  bmeflts,  or  determining  the 
^amount  of  damages,  or  refusing  to  establish 
a  ditch.  The  notice  ot  appeal  must  "briefly 
state  the  grounds  upon  which  such  appeal  Is 
taken";  and  any  person  deeming  himself 
aggrieved  by  the  order  determining  benefits 
or  damages  may  demand  a  jury  trial  to  de- 
termine the  amount.  O.  S.  1913,  |  6534. 
Each  notice  of  appeal  stated  that  the  land- 
owner appealed  to  the  district  court  "from 
said  final  order  for  the  reconstruction,  and 
repair  of  said  ditch,  and  fixing  said  benefits 


and  damages  and  hereby  demands  a  Jury 
trial  in  said  district  court  to  determine  the 
amount  of  benefits  and  damages."  Such  a 
notice  conforms  to  the  requirements  of  the 
statute.  The  court  ruled  correctly. 

t2]  2.  In  1911  Judicial  ditch  No.  17  was  es- 
tablished in  Martin  county  and  was  after- 
wards constructed.  It  was  a  tile  ditch.  In 
1917  a  petition  was  filed  with  the  county 
board  for  repairing  or  wld^lng  or  deepen- 
In?  or  extending  the  ditch  under  the  provi- 
sions of  Laws  1915,  c.  300,  8  6  (Gen.  St  Supp. 
1917,  {  6562),  amending  G.  S.  1913,  %  5562. 
This  is  the  proceeding  now  before  us. 

The  engineer  recommended  a  tile  ditch, 
to  be  constructed  of  larger  tile,  paralleling 
at  a  distance  of  about  a  rod  the  original 
ditch  and  Its  laterals,  but  varying  somewhat 
In  distance  at  different  points.  At  thlrtem 
points  the  tile  of  the  new  ditch  were  to  ap- 
proach the  tile  of  the  old,  and  were  to  be 
laid  alongside  them.  Manholes  were  to  be 
built  about  tbem.  and  the  two  ditches  thus 
Joined.  This  plan  was  adopted.  The  cost 
of  the  new  ditch  was  2  SAO  times  as  great 
as  the  cost  of  the  original  ditch.  Hie  viewers 
assessed  the  lands  here  Involved  at  2  3/10 
times  the  amounts  for  which  th^  were  as- 
sessed for  the  original  ditch.  Upon  the 
appeal  to  the  district  court  the  Jury  assessed 
them  for  amounts  substantially  less. 

Tbore  was  Jnrlsdictloo,  and  no  one  can 
complain  on  this  aniteal  of  the  establlrii- 
ment  of  the  ditch.  Lee  v.  County  of  Jack* 
son.  186  N.  W.  713.  The  only  pomisslUe 
Inquiry,  there  b^g  no  claim  ct  damages, 
goes  to  the  amount  of  benefits.  The  county 
grounds  its  complaint  on  the  proportion  that 
the  lands  bere  Involved  must  be  assessed  ftt 
2  8/10  times  the  amounts  for  which  they 
were  assessed  In  the  1911  proceeding;  this 
and  nothing  els& 

The  statute  dted  ccutanplates  tbat  re- 
pairs may  become  necessary.  It  also  coa- 
templates  tbat  It  may  be  necessary  to  widen, 
deepen  or  extend  In  consequence  of  the  sub* 
sequent  couBtruction  of  lateral  or  private 
ditches,  or  In  consequence  of  the  subsequent 
construction  of  other  connecting  ditches  car- 
rying water  which  goes  to  the  orglnal  ditchr 
such  lateral,  private  or  public  ditches  not  be- 
ing included  lln  41ie  assessment  for  the  original 
ditch,  or  "in  consequence  of  the  original  dltd^ 
not  having  been  constructed  of  sufficient  ca-, 
pacity."  Insuflici^t  capacity  of  the  original 
ditch  is  alleged  In  the  petition.  It  Is  not  to 
be  Inferred  from  anything  said  that  the  auxil- 
iary tile  ditch  was  not  properly  constructed 
under  the  provision  of  the'  statute  appli- 
cable when  it  becomes  necessary  "to  widen^ 
deepen  or  extend"  the  original  ditch,  "In 
consequence  of  the  original  ditch  not  having 
been  constnicted  of  sufficient  capacity."  As 
is  held  In  Lee  v.  County  of  Jackson,  186  N. 
W.  713,  where  there  Is  Jurisdiction  the  valld- 
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ity  of  the  order  establishing  the  ditch  can- 
not be  attacked  on  appeal  from  the  assess- 
ment; but,  in  view  of  the  result  in  State  t. 
County  Board,  186  N.  W.  709,  where  the 
question  there  Involved  was  directly  present- 
ed on  certiorari.  It  seems  on  principle  that 
the  putting  in  of  additional  tfle  alongside  the 
old  tllc,  connected  by  a  series  of  manholes, 
cornea  within  the  proper  meaning  of  widen- 
ing, deepening  or  extending. 

The  statute  provides  for  the  apjmtntment 
of  viewers,  who  shall  equitably  apportion  the 
cost  of  the  authorized  construction  between 
the  lands  benefited  by  the  original  ditdi,  and 
those  benefited  by  the  private,  lateral  or 
other  ditches.  In  proportion  to  the  benefits 
to  such  respective  dttcta  ^sterna  resnlting 
from  the.  original  ditch  and  the  subsequent 
ditches,  the  same  as  if  they  were  originally 
one  ditch  syatem.  and  who  shall  thai  equit- 
ably apporOcm  and  asseas  the  portion- to  be 
borne  by  each  to  the  lands  benefited  thereby. 
Then  the  statute  says: 

"Tbst  fact  that  sneh  portion  of  such  cost  ot 
repair,  wideninr,  deepuiing  or  extending,  and 
•och  ezpensea  re^ectively  apportioned  to  mcb 
lateral  and  subsequent  ditch  system  or  aystems. 
and  to  such  ori^al  ditdi  system,  is  respec- 
tively apportioned  and  assessed  against  the  re- 
^ective  lands  benefited  thereby,  in  the  same 
proportion  as  the  respective  original  assess- 
ment of  benefits  tbereiQ,  shall  in  all  cases  be 
prima  fade  evidence  that  such  assessment  and 
apportionment  is  made  in  compliance  with  the 
provisions  and  requirements  of  law." 

The  contention  of  the  county,  relative  to 
the  provision  just  quoted.  Is  that  the  only 
permissible  assessment  upon  the  lands  Involv- 
ed was  of  an  amount  2  3/10  times  that  which 
they  bore  In  the  original  ditch  proceeding. 
It  cannot  be  bnstatned.  There  were  no  sub- 
sequent laterals  or  ditches  or  a  subsequent 
ditch  system.  If  It  be  conceded  that  the 
statutory  proportionate  assessment  applies 
to  a  ditch  such  as  the  one  involved,  as  well 
as  when  there  are  subsequent  laterals  or  a 
subsequent  ditch  system,  the  statute  makes 
such  assessment  only  prima  facie  evidence  of 
a  lawful  assessment  The  county's  conten- 
tion makes  it  conclusive  evldoice.  The 
amount  of  benefits  was  submitted  to  the  jury 
with  only  the  objection  that  benefits  must  be 
fixed  at  2  3A0  times  the  amount  of  the  as- 
sessment for  the  original  ditch.  The  court 
wag  right  In  declining  to  adopt  the  conten- 
tion of  the  county.  We  are  not  to  be  under- 
stood as  holding  that  the  statutory  provision 
as  to  an  assessment  proportionate  to  tbe 
assessment  for  the  original  ditch  has  applica- 
tion when  the  ditch  Is  merely  widened,  deep- 
ened or  extended  because  of  original  Inad- 
equacy, there  being  no  additional  territory 
or  other  ditches  or  a  ditch  system  added,  or 
that  It  has  not.  The  question  has  not  been 
particularly  discussed  and  Is  left  for  con- 


slderatlon  when  a  decision  la  neoewur  and 
it  is  not  In  tills  cnae.  There  Is  no  Intimation 
^tber  way. 
Order  affirmed. 


'  NORBUT  V.  I.  STEPHENSON  CO.  tt  aL 

(Ne.  44.) 

(Supreme  Court  of  Uidiigan.   7eb.  8,  1822.) 

1.  Matter  and  sorvaiit  «»4I9-C0mpeiiat!oa 
agreensat  approval  Iqr  IHntrial  Aoddoat 
Board  ravlowablob 

An  agreement  for  weekly  eompensation  ap- 
proved by  the  Industrial  Accident  Board  may 
be  reviewed  by  the  board  on  the  emploiyCa 
petition  under  Workmen's  Compensation  Act 
( Comp.  Laws  1016,  S  B467) ,  and  on  showing  In- 
juries more  serious  than  he  had  at  first  ap- 
prehended additional  compensation  mar  be 
awarded. 

2.  Master  aad  sarvaat  «=!>4I&— Conpeasatloa 
Qonaiirted  to  lamp  aan  reviewable. 

Where  an  employ^,  receiving  weekly  pay- 
ments fixed  by  agreement  approved  by  tbe  In- 
dustrial Acddent  Board  filed  a  petition  under 
Workmen's  Compensation  Act  (Comp.  Laws 
1916,  $  6462)  for  a  lump  sum  payment,  in- 
dorsed by  the  emplojer  stating  that  it  vaa  not 
adverse  to  making  payment  prayed  for  in  the 
petition,  which  alleged  spe<jal  circumstances 
requiring  the  judgment  of  board,  the  petition 
was  within  the  provision  of  the  section  for 
commutation  of  payments  witHout  the  employ- 
er's consent,  so  that  the  lump  amn  payment 
and  settlement  aathoriMd  by  the  board  did  not 
preclude  a  review  under  aecdon  5467  on  a  peti- 
tion for  additional  compensation  for  more  aa- 
rious  Injury  diaeovered. 

Certiorari  to  Industrial  Accldwit  Board. 

Proceedings  by  John  Norbut  before  the  In- 
dustrial Accident  Board  against  the  L  Steph- 
enson Company  and  another  for  compensa- 
tion. After  payment  of  compensation  and 
final  paymmt  in  a  lump  sum  a  review  waa 
had  In  which  additional  compensation  was 
awarded,  on  which  defendants  bring  cer- 
tiorari.  Award  affirmed. 

Argued  before  FEL£X)WS,  a  J.,  and 
STEERB,  moors;  WIE)SaV  STONE, 
CLARK,  BIBD^  and  SHARFB,  JJ. 

William  Greene,  of  Chicago,  IlL,  for  iqq^l- 
lanta. 

Oady  &  Andrews,  dC  Beaton  HaAor,  for 

appellee. 

CLARK,  J.  Following  plaintiffs  Injury  In 
February,  1917,  he  was  paid  by  the  defend- 
ant insurer  |d.09  per  week  until  December 
15,  1919,  when  a  supplemental  agreement 
In  regard  to  compenisation  was  filed  and 
approved  by  the  Industrial  Accident  Board, 
by  which  plalntlfTg  compensation  was  fixed 
at  $1  per  week  for  154  weeks.   Plaintiff  filed 
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a  petition  tor  a  lump  sum  paymoit  oC  tbe 
91M.  On  VKh  petition  the  following  was  In- 
dorsed by  defendants: 

"This  is  to  certify  tbat  tbe  respondentB  are 
sot  adverse  to  making  payment  of  compensa- 
tioD  in  the-  form  prayed  for  in  the  above  peti- 
tion." 

After  consideration  the  board,  in  accord- 
ance with  section  Oomp.  Laws  1915, 
by  its  order,  anthorlzed  defendants  to  pay 
the  compensation  in  a  lamp  sum.  It  was 
paid,  and  final  settlement  receipt  was  filed 
January  8,  1920.  In  July,  1920,  plalntlfT 
petitioned  for  further  compensation  and  for 
a  review,  and  alleged  tbat,  with  respect  to 
the  auj^lemental  agreement  and  lump  sum 
payment,  he  had  been  defrauded«  and  that 
he  had  discovered  that  he  was  seriously 
and  permanenUy  Injured.  Review  was  had. 
The  board  said  aa  to  the  sap^emental  agree- 
ment tbat  it  was  unable  to  find  cause  why  it 
abould  be  set  aaldfe  The  board  found  plain- 
tUTs  injuries  mwe  serlons  than  bad  at  first 
been  apprehended,  and  awarded  additional 
compensation,  and  the  facts  supporting  anch 
finding  and  award  are  both  sufficient  and 
abundant  But  defendants,  on  certloibri, 
urge  certain  legal  obstacles  to  the  malting  of 
such  award: 

[1]  1.  That  the  board  may  not  review 
weeUy  payments  as  provided  in  section  6467, 
Comp.  Laws  1915: 

"Any  weekly  payment  under  thia  act  may  be 
reviewed  by  the  InduBtrial  Accident  Board  at 
the  request  of  the  employer,  or  tbe  insurance 
company  carrying  such  risks,  or  the  Commis- 
sf<iner  of  Insurance  as  tlie  ease  may  be,  or  the 
employe;  and  on  such  review  It  may  be  ended, 
diminished  or  Increased,  subject  to  Qkt  mazJ- 
mom  and  minimum  amounts  above  provided,  if 
the  board  finds  that  the  facts  wamnt  each  ae- 
tion" 

— because  of  the  existing  agreraient  for 
compensation  approved  by  the  board.  This 
question  has  be^  determined  adversely  to 
defendants.  See  Winn  v.  Adjustable  Table 
Co.,  193  Mich.  127,  159  N.  "W.  372,  16S  N.  W. 
906;  Weldner  v.  Northway  Motor  &  Manfg. 
Ca,  206  Mich.  583,  172  N.  W.  574. 

[1]  2.  Tbat  the  board  was  without  author- 
ity to  review  because  of  the  Inmp  sum  pay- 
ment and  settlement  The  sectiou  above 
mentioned  as  to  lump  siun  paymrats: 

"Whenever  any  weekly  payment  has  been 
eontinned  for  not  less  than  six  months,  the  lia- 
bility therefor  may  be  redeemed  1^  the  pay- 
ment of  a  lump  sum  by'aftfeement  of  the  par< 
ties,  subject  to  the  approval  of  the  Indastrial 
Accident  Board,  and  said  board  may  at  any 
time  direct  in  any  case,  if  special  drcnmstaneea 
be  found  which  in  its  judgment  require  the 
same,  Hiat  the  deferred  payments  be  eommnt* 
ed  on  the  present  worth  thereof  at  five  per 
eent  per  annum  to  one  or  more  lump  sum  pay- 
moita,  and  that  such  payments  shall  be  made 


by  the  employer  or  the  insurance  company  car- 
ryiQf  such  risk,  or  Commissioner  of  bsurance, 
as  the  case  may  be." 

There  are  two  provisions  <tf  the  section. 
The  first  is  that  after  payment  of  compensa- 
tion for  not  less  than  six  months  liability 
for  compensation  may  be  redeemed  by  agree- 
ment of  the  parties  and  approval  of  the  board 
and  paym^t  Doubtless  under  this  provi- 
sion when  the  parties  make  a  valid  agree- 
ment for  a  lump  sum  payment  In  full  for 
all  compensation  under  the  act  and  such 
payment  so  agreed  upon  lus  beai  author- 
ized by  the  board  and  the  payment  made^ 
tbe  stage  vt  weekly  payments  and  review 
thereof  has  been  passed.  The  liability  has 
be«i  redeemed.  The  right  to  compensation 
has  been  terminated.  See  In  re  McCarthy, 
226  Mass.  444,  115  N.  G.  764;  14  Neg.  and 
Comp.  Cases,  356 ;  L.  R.  A.  1916A,  178;  Wil- 
cox V.  Clarage  Foundry  &  Manl^  'Oo.,  199 
Mich.  79,  165  N.  W.  926. 

But  we  cannot  agree  with  counsel  that 
this  case  falls  within  such  first  provision. 
PlaintiCTa  petition  is  under  the  second  pro- 
vision of  the  section,  and  sets  out  the  special 
circumstances  requiring  the.  Judgment  of  the 
board.  And  defendants  Indorsemoit  upon 
tbe  petition  means  nothing  more  than  tihat 
tbe  petition  would  not  be  opposed. 

A  direction  by  the  board,  required  upon 
special  circumstances  found,  under  the  sec- 
ond provision  of  the  section,  tbat  deferred 
payments  be  commuted  to  one  or  more  Inmp 
sum  payments,  presents  no  obstacle  to  a 
furtiier  review  of  weekly  payments  provided 
by  said  section  5467.  See  M<Mn11en  v.  Ora- 
vette  Construetlen  Co..  SOT  Mich.  686,  176  N. 
W.  120,  wbero  tbds  snbilect  is  oonrtd^ed. 

No  oOm  iinestion  merits  dlscusslai. 

Tba  tanata  la  aflhiMa. 


NATIONAL  BANK  OP  COMMERCE  V.  COR- 
LISS et  tl.   (No.  127.) 

(Supreme  Court  of  Bfiehisan.  Td).  30,  1032.) 

1.  ReoeIvers  ^s»I6— Appolntmest  of  receiver 
for  creamery  oompany's  real  estate  aad  In- 
oone  by  trial  oourt  held  proper,  en  wooaat  of 
oomplMlty  ef  preperiy. 

Where  a  recover  for  a  creamery  company 
was  sppoiated  by  tbe  trial  court  to  take 
charge  ftf  real  estate  and  Income,  for  the  pur- 
poae  of  {jreserving  the  property  and  averting 
a  ruinous  loss,  by  reason  of  the  complexity  of 
the  property,  an  exception  to  the  general  role 
for  the  appointment  of  receivers  was  properiy 
qipUed. 

2.  Corporatloas  <s»560(8)— Sale  ef  fntolvent 
oreamery  oempaay*a  property  ani  usets, 
withest  right  to  reieon,  held  proper. 

Where  an  Insolvent  creamery  company's 
property  wortii  upwards  of  (100,000,  consisted 
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of  realt7,  iwrsonalty,  and  inteogible  valnei 
arising  out  of  mOk  routes  and  fanners'  patron- 
age, and  if  the  routes  were  eliminated  the 
farmers  would  find  other  outlets  for  their  milk, 
and  the  entire  property  would  depredate  50  per 
cent,  sale  thereof  as  an  entirety,  without  right 
to  redeem  was  proper  aa  an  exception  to  tha 
general  rule  in  favor  of  sadi  right  in  case  of 
sales  of  reid  eatate. 

Appeal  from  Circuit  Court,  Clinton  Ooanty, 
in  Chancery;  Edward  J.  Hoinet,  Judge. 

Action  b7  the  National  Bank  of  Conunerce 
against  Leroy  Corliss  and  others.  From  a 
judgment  for  plalntlfr,  defendant  named  and 
the  WatNloo  Creamery  Company  aM>eal. 
AfBrmed. 

Argued  before  WIEST,  STONE,  CLARK, 
BIBD,  SHABPE,  and  STEEBE.  JJ. 

Hotz  &  Jj^  ot  Omaha,  Neb.,  and  Seorl  ft 
Searl,  of  St  Johns,  tot  appeOanta. 

Smith,  Beckwtth  &  OhUnger,  of  Toledo, 
Ohio,  F.  J.  Shields,  of  Howell,  and  EX  a 
E^oehllch,  q£  Toledo,  Ohio,  for  appellee. 

BIRD,  J.  In  January,  1920,  deCoidant  Ek- 
enberg  Company,  of  Cortland,  N.  Y.,  owned 
a  milk  plant  in  Elsie,  anotber  at  Ovid, 
and  a  cheese  factory  at  Eureka,  in  CUntoa 
county,  In  this  state.  On  January  3,  1920, 
the  Ekenberg  Company  sold  these  properties 
to  defendant  Leroy  Corliss  for  a  considera- 
tion of  $120,000.  Fifteai  thousand  dollars 
was  paid  down,  and  the  balance  was  evl' 
denced  by  promissory  notes,  payable  on 
various  dates  up  to  August  1,  1920.  Corliss 
took  possession  of  the  plants,  and  soon  there- 
after transferred  his  interest  to  the  defend- 
ant Waterloo  Creamery  Company,  and  that 
company  commenced  to  operate  them,  and 
continued  to  do  so  until  Septembw  28, 1920, 
when  they  were  dosed  on  account  of  insuf- 
fldoit  funds. 

The  plaintiff  purdiased  $80,000  of  these 
notes.  When  they  became  due  th«y  were  not 
paid,  and  plaintiff  filed  this  bin,  paying  Uiat 
its  notes  be  declared  a  first  lien  on  the  prop- 
erty, and  that  a  teaapor&vy  ree^w  be  ap- 
pointed to  operate  the  plants.  After  the  fil- 
ing of  this  bill,  and  on  Sept«nber  10,  1920, 
the  plaintifE,  wit^  other  noteholders,  bad  a 
conference  with  Corliss  and  the  Creamery 
Company,  and  an  agreement  was  reached  iu 
which  Corliss  and  the  Creamery  Company 
agreed  to  assign  their  equitable  interests  in 
the  plants  to  one  Kramer,  as  trQstee,  to 
further  secure  the  payment  of  the  notes. 
Corliss  and  the  Creamery  Company  further 
promised  to  make  a  paymrat  of  $10,000  at 
once  and  further  smaller  payments  at  stated 
times.  This  agreement  also  provided  that 
Corliss  and  the  Creamery  Company  should 
execute  a  bill  of  sale  of  the  machinery  and 
equipment  which  they  had  added  to  the  plant 
atnee  their  purchase,  and  that  there  shonld 


be  certeln  changes  made  In  one  of  the  plants. 
This  agreement  was  partially  carried  out, 
but  the  $10,000  was  not  paid,  neither  were 
the  changes  made  in  the  plant  By  reason 
of  the  failure  to  carry  out  this  agreement 
plaintiff  filed  a  suppl«nental  bill,  setting  up 
the  subsequent  agreement  and  the  failure  to 
carry  it  out,  and  prayed  an  accounting  of 
the  amount  due  on  the  notes,  a  first  lien  on 
the  property,  and  the  sale  of  It  by  the  re- 
ceiver. The  case  has  been  heard  on  the 
merits,  and  a  decree  mad^  making  the  re- 
ceivership permanent  and  ordering  a  aale  of 
the  property  tm  an  entire^  after  15  days  to 
sati^  the  amount  due  on  tha  noteo. 

Corliss  and  the  Waterloo  Creamery  Gnn- 
pany  appeoL  They  raise  two  Qoesttona:  (1) 
That  the  court  had  no  power  to  aiq;)olnt  a  re- 
celTOr  of  the  real  estate  and  the  Income 
thereof.  (2)  That  the  sale,  If  one  la  to  be 
had,  should  be  a  foredosnre  sale. 

[f]  L  The  right  of  the  trial  court  to  ap- 
point a  permanent  receiver  to  take  posses- 
slon  of  the  real  estete  and  the  Income  there- 
of Is  challoiged.  This  question  was  before 
us  in  an  application  by  defendant  Corliss  to 
compel  the  trial  court  to  set  aside  bis  order 
appointing  a  tenporary  receiver  pending  suit 
Corliss  V.  Clinton  Circuit  Judge,  212  Bflch. 
476.  ISO  N.  W.  478.  In  the  opinion  In  that 
case  Mr.  Justice  Brooke  pointed  out  very 
clearly  that  under  the  showing  made  the 
receiver  was  not  appointed  primarily  for  the 
purpose  of  acquiring  possession  of  the  real 
estate  and  the  Income  thereof,  but  was  ap- 
pointed to  preserve  the  pr(v>erty  and  avert 
the  danger  of  a  ruinous  loss,  .not  alone. to 
plaintiff,  but  to  othw  creditors,  and  It  was 
concluded  that  the  drcult  Judge  bad  not 
abused  bis  discretion  in  making  the  ai>polnt> 
mmt — citing  Ralph  v.  Circuit  Judge,  100 
Mich.  164,  68  N.  W.  887;  Union  Street  RaU- 
way  Co.  T.  City  of  Sa^aw,  115  Midi.  800, 
73  N.  W.  243 ;  Union  Trust  Co.  t.  Electric 
Co.,  152  Mich.  568.  ue  N.  W«  379;  Webber 
T.  Genesee  Circuit  Judge.  1S4  Hlcta.  112,  100 
N.  W.  805 ;  HUIen  v.  Potter,  201  Mich.  1, 108 
N.  W,  »48.  The  teBtlmmy  on  the  hearing  on 
the  merits  has  atraagthened  our  conviction 
that  the  former  case  was  rightly  dedded,  and 
that  by  reason  of  the  comid^ty  of  the  pnqh 
erty  the  exceptttm  to  the  geaeral  rule  ohouU 
be  api^led. 

[2]  2.  The  argument  Is  made  that  If  a  sale 
Is  to  be  made.  It  should  not  he  a  short  sale 
without  redemption,  but  a  foreclosure  should 
be  had,  analogous  to  that  of  a  mortgage^  The 
evidence  i^ows  tliat  the  property  in  suit  ss 
a  going  concern  Is  worth  upwards  of  $100,- 
000.  The  property  Is  an  admixture  of  real 
property,  personal  property,  and  intangible 
values  arising  out  of  the  milk  routes  and 
patronage  of  the  farmers.  It  appears  In  evi- 
dence  that  If  these  milk  routes  were  dlml- 
nated,  as  they  would  be  If  any  consldoraUe 
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interruption  took  place,  the  farmers  would 
And  other  outlets  for  their  mllli,  and  with  a 
loss  of  this  patronage  the  entire  property 
would  depreciate  In  value  CO  per  cent  The 
chancellor  further  found  that  defendants  Cor- 
liss and  the  Waterloo  Creamery  Company 
were  Insolvent  in  this  state.  The  chancellor 
was  moved  by  these  conslderatioiis  td  order 
a  sale  of  the  property  as  an  entlxety  without 
the  right  of  redemption. 

We  are  in  accord  with  the  chan(%Uor's  con- 
(duiloii  that  the  character  of  the  property 
Involved  makee  it  an  ezoeptlon  to  the  general 
role  that  sales  of  real  estate  mast  be  fol- 
lowed by  a  poiod  ot  redemption.  In  con- 
■Iderlng  the  question  of  redemption  the  fo^ 
lowing  erceptlon  la  made  by  Oyc: 

"It  has  been  held  tbat  a  law  providing  a  right 
of  redemption  from  sales  of  real  estate  does 
not  cover  the  case  of  a  sale  of  the  entire  prop- 
erty of  a  quasi  pnblic  corporation,  such  as  a 
railroad  or  a  water  company,  including  its  real 
and  personal  property  and  franchise,  bat  such 
a  sale  may  be  made  as  an  entirety  and  without 
redemption"— citing  "Peoria,  etc.,  By.  Go.  v. 
Thompson,  103  HI.  1S7;  Hammock  v.  Farmers', 
etc.,  Co.,  105  U.  a  77,  28  L.  Bd.  1111;  Pacific 
Northwest  Packmg  Co.  v.  Allen,  116  Fed.  812, 
64  C.  a  A.  64S;  Farmers'  L.  &  T.  Co.  v.  Iowa 
Water  Co.  (C.  C.)  78  Fed.  881;  Turner  v.  In- 
dianapolis, etc.,  B.  Co.,  Fed.  Oaa.  No.  142tf9, 
8  Bias.  880."  27  Oye.  1800. 

This  exertion  Is  quoted  and  approved  In 
Webber  v.  Genesee  Circuit  Judge,  164  Mich. 
112,  The  question  arose  In  that  case  over 
the  wder  of  sale  of  the  iMwpertles  of  the 
Fenton  light  ft  Power  Graipany,  which  com- 
pany vma  in  the  posaeasion  of  a  receiver. 
After  quoting  at  tongth  from  Hammock  v. 
Farmera',  etc,  Co.,  anpra,  aa  to  the  reaawu 
flir  the  enseptlon,  the  court  aald: 

"So,  hi  the  Instant  case,  the  business  of  this 
company  being  to  furnish  electricity  tor  the 
village  of  Fenton  and  its  citizens,  the  plant 
Itsdf  would  have  comparatively  llttie  value 
without  its  franchise,  and,  for  the  reason  stated 
in  the  opinion  cited,  it  was  within  the  power  of 
the  court  in  a  proper  case  to  order  aU  the 
property  sold  as  an  entirety  and  without  re- 
demption"—citing  authorities. 

But  ooonsel's  reply  to  these  cases  is  that 
It  Is  an  exception  which  has  been  created 
and  applies  only  to  quasi  pubjla  corporations. 
Thia  aame  aaaerbtm  waa  made  in  Fadflc 
NwUiweat  Padking  Oft  t.  Allen,  supra,  but 
1S»  court  did  sot  agree  with  it  It  was 
there  «dd: 

"^e  general  doctrine  apidicable  to  this  case 
la  not  confined  solely  to  railroad  property,  nor 
to  cases  where  the  general  public  is  interested. 
It  has  been  applied  to  canals*  telegraphs,  tele- 
phones, and  electric  light,  gas,  and  water  plants, 
as  well  as  railroads;  and  in  all  such  cases  it 
has  been  held,  under  a  great  variety  of  circum- 
stances and  conditions,  some  stronger  and  oth- 
ers less  in  degree  than  presented  in  this  case. 


that  the  entire  property  should  be  sold  as  an 
entirety,  without  the  right  of  redemption,  not- 
witliB tending  the  provisions  of  the  state  stat- 
utes where  the  property  is  sltnsted  allowing 
redemption  of  real  estate." 

We  are  unaUe  to  see  any  reason  for  the 
exception  to  the  rule,  unless  it  is  the  neces- 
sity which  arises  from  the  character  and 
ooniplexity  of  the  ^pwty.  In  quasi  pobllc 
corporations  the  property  owned  Is  usoally 
made  op  of  real,  personal,  and  mixed,  and 
also  Includes  their  frandilses.  To  segregate 
these  and  sell  them  in  parcels  would  be  Im- 
practicable. Thus  far  there  seems  to  be  no 
question,  it  appears  to  ns  that,  instead  of 
beli^  a  rule  applicable  only  to  quaai  puhUe 
ut&ltiea,  it  ia  aj^icable  to  them  becanse 
their  [H-oparty  Is  so  Intermixed  that  it  would 
be  Impracticable  to  make  a  sale  in-  any  oQier 
way.  The  same  reasons  whidi  would  make 
the  exeeptlott  in  favor  of  quasi  public  cor- 
porations would  apply  to  the  case  we  are 
now  considering.  If  the  real  estate  were 
eliminated  and  sold  by  Itself,  it  would  not  sell 
for  more  than  half  what  It  would  in  con- 
nection with  the  personal  property  and  milk 
routes,  and  If  both  real  and  personal  were 
sold  in  separate  parcels  the  milk  routes,  a 
valuable  asset,  would  be  wholly  lost  Again, 
if  the  real  estate  ahould  be  sold  to  one  per- 
son and  the  personal  property  to  another  and 
the  milk  routes  to  a  third  person,  then  the 
plant  as  a  going  concern  would  be  destroyed. 
And  if  the  plant  were  to  be  sold  and  the 
purchaser  kept  out  of  possession  for  16 
months,  with  the  attendant  uncertainty  as 
to  whether  he  waa  to  have  the  property,  and 
the  plant  was  not  i^ierated  during  the  period 
of  redemption,  the  valne  ot  the  propoty 
would  materiaUy  decrease  dncliq;  the  time; 
It  seems  to  us  that  the  exigency  which  per- 
mits a  receiver  to  be  appointed  to  fce^  the 
plant  tai  operation  also  fnmlahes  a  reason 
for  s^ng  the  proper^  as  an  ntlrety  open 
a  short  sale  without  redemption. 

Being  convinced  of  this,  the  decree  ot  the 
lower  court  is  affirmed,  with  costs  to  plain- 
tiff. 


OLESZEK  V.  FORD  MOTOR  CO.  (No.  60.) 
(Sapreme  Court  of  Bffehigan.    Feb.  8,  1922.) 

1.  Appeal  and  error  <3=>827<7)— Evideaoe  mast 
be  oonsEdered  meat  favorably  to  pialatlff 
against  whom  verdiot  la  directed 

On  appeal  from  verdict  directed  in  favor 
of  defendant,  evidence  must  be  considered  la 
the  light  most  favorable  to  plaintiff. 

2.  Master  aad  servant  «s»374— Disability  oom- 
pensable,  theufb  Isereasad  by  latsrvealag 

causes. 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Act,  where  there  is  right  of  recovery 
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dne  to  the  viii^a]  injary,  and  the  disability 
at  time  of  hearing  is  directly  traceable  there- 
to, the  Intervestion  of  other  and  asgravating 
causes  by  which  such  disability  has  been  in- 
creased, if  the  claimant  is  not  Mmaelt  to  blame 
therefor,  is  no  bar  to  recovery. 

3.  Master  and  servant  (8=>374— Lost  of  Iso  by 
spread  of  infeotlon  after  tmtmMt  of  In- 
Jury  held  oompensaMe. 
Where  infections  germs  entered  a  slight 
wound  on  an  employee's  leg,  Injured  by  (aUbig 
on  a  greasy  floor,  and  after  treatment  admin- 
istered by  the  employer's  employees  pursnanlr 
to  Workmen's  Oompensation  Act  (Comp.  Laws 
1916.  i  5434),  the  Infection  spread,  without 
his  faolt,  resulting  in  the  necessary  amputation 
of  the  leg  at  the  hip  Joint,  he  was  entitled  to 
compensation  for  the  loss  of  his  leg,  and  Ms 
action  for  damages  was  barred  as  proved  by 
section  5426. 

Error  to  Circuit  Court,  Wayne  County; 
Samuel  G.  Honghton,  Judge. 

Action  by  Joseph  Oleezek  against  the  Ford 
Motor  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

Arsued  before  STESEBSi,  O.  J.,  and 
UOOBB,  WIBST,  FELLOWS,  STONE, 
CLABK,  and  SHABFB,  JJ. 

Clar«ice  P.  tOlllgan,  of  Detroit,  l!or  ap- 
pellant. 

Hmry  C.  Bogle,  of  Detroit,  M.  J.  Kennedy, 
of  Ishpeming,  and  Clifford  B.  Lon^ey.  of 
Detroit,  for  appellee. 

8HARPG,  J.  On  September  15,  1916,  the 
plaintiff,  an  employee  of  the  def«idant  at 
Its  plant  in  Highland  Park,  while  cleaning 
an  oily,  greasy  floor,  slipped  and  fell,  dis- 
lodging an  Iron  pipe,  which  In  its  fall  strack 
and  Injured  his  right  leg  a  few  Inches  above 
the  shoe  top.  The  extent  to  wbicb  there  was 
an  abrasion  of  the  skin  does  not  appear.  He 
was  removed  by  his  fellow  workmen  to  a 
first  aid  room  provided  by  defendant  fn  the 
plant  Two  young  men,  selected  by  the  doc- 
tors, in  charge  of  this  room  and  employed  by 
defendant,  applied  treatment  to  the  wound, 
after  which  plaintiff  resumed  work,  being 
assigned  a  task  at  which  be  could  work  sit- 
ting. The  next  morning  his  wound  was  ex- 
amined and  tbo-eafter  treated  by  one  of  the 
hospital  doctors.  He  continued  at  work, 
though  somewhat  Intermittently,  until  March 
30,  1917,  when  he  was  ccmflned  to  bis  home. 
Other  doctors  were  then  employed  by  him. 
They  diagnosed  his  trouble  as  necrosis  of  the 
bone  and  performed  an  operation,  successful 
as  they  claimed,  to  relieve  plaintiff  there- 
fronr.  He  thereafter  resumed  bis  work  for 
defendant,  but  his  leg  continued  to  trouble 
him.  On  September  11th  he  was  taken  by 
defendant's  employees  to  the  Ford  Hospital. 
An  operation  was  recommended,  but  was  de- 
layed until  October  8th,  when  his  leg  was  re- 
moved at  the  hip  joint    After  recovery 


tfaerefirom,  be  remmed  his  eaviUmaesDt  wltb 
defendant  and  continued  thereat  until  this 
suit  was  begun  on  T^iy  26, 1919.  Soon  after 
he  was  discharged  by  defendant's  foreman. 

The  clalnf  of  the  plaintiff  la  thus  stated  by 
his  counsd: 

"It  was  nndispnted  that  the  loss  of  plaintiff's 
leg  was  due  to  blood  poisoning  followhig  Infec- 
tion subsequent  to  the  original  injury.  On 
July  26,  1919,  the  plaintiff  instituted  suit 
against  the  Ford  Motor  Company  under  the 
common  law,  all^og  In  Us  de^^ratton  that  the 
loss  of  his  leg  was  dne  to  the  negligence  of  tiie 
defendant  through  its  servants  and  agents  la 
not  giving  plaintiff  proper  medical  troatsMaC 
at  the  time  of  the  original  Injary.** 

At  the  conclusion  of  plaintiffs  proofs,  the 
trial  court  on  motion  of  defendant  directed 
a  verdict  In  Its  favor,  for  the  reason  that 
plaintiffs  claim  for  compensation  for  disa- 
bility should  have  been  prosecuted  imder  the 
provisions  of  the  Workmen's  Compensation 
Act,  and  that  an  action  at  law  would  not  lie 
ther^or.  The  plaintiff  reviews  the  Judgmoat 
entered  by  writ  of  error. 

[1]  As  a  verdict  was  directed  In  the  de- 
fendantfs  favor,  the  testimony  must  be 
viewed  In  the  light  most  ftivorable  to  plain- 
tiff's claimed  right  of  action.  When  so  con- 
sidered, the  following  facts  may  be  said  to 
have  been  established:  (1)  That  plaintiff 
sustained  an  Injury  to  his  right  leg  due  to  an 
Bccld«it  arising  out  of  and  in  the  course  of 
his  enrployment;  (2)  that  as  a  result  of  the 
Injury  there  was  an  op^  wound  on  bis  leg 
below  the  knee,  and  that  Infectious  germs 
entered  such  wound  while  he  lay  on  the  oily, 
greasy  floor  on  whl^  he  had  fallen ;  (3)  that 
pursuant  to  the  duty  Imposed  on  the  defend- 
ant by  the  Workmen's  Compensation  Act 
(Comp.  Idws  1915,  §$  5423-5495),  both  plain- 
tiff and  defendant  being  subject  to  its  provi- 
sions, he  was  removed  to  a  room  in  defend- 
ant's plant  where  his  wound  was  treated  by 
men  employed  by  defendant  for  that  purpose: 
(4)  that  these  employees  failed  and  neglected 
to  administer  such  treatment  as  would  pre- 
vent or  arrest  the  action  of  such  Infectious 
germs,  and,  as  a  result,  the  wound  became 
Infected,  the  bone  diseased,  the  Infection 
spread,  resulting,  about  13  months  thereaft- 
er, in  the  necessary  amputation  of  the  leg  at 
the  hip  joint 

The  defemiant  contends,  and  the  trial 
court  so  found,  that  these  facts  would  sup- 
port a  claim  for  compensation  under  the  act, 
and  that  plalntlfTs  right  to  recover  must  be 
so  prosecuted. 

E2,  3]  Under  the  provisions  of  the  act  (2 
Comp.  Laws  1915,  {  5423  et  seq.}.  the  plaintiff 
is  barred  of  his  remedy  for  any  dam^g^  to 
whldi  be  would  have  been  eutltied  at  com- 
mon law,  which  flow  from  the  Injury  due  to 
the  accident  If,  under  the  facts  stated,  com- 
pensation would  have  been  awarded  under 
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the  act,  thig  action  win  not  He.  Section  5426 
(section  4,  part  I),  provides: 

"  •  •  •  Nor  sbal)  such  employer  be  rab- 
j«ct  to  any  other  liability  whatsoever,  Bare  as 
herein  provided  for  the  death  of  or  personal 
Injury  to  any  employee,  for  which  death  or 
[personal]  ininry  e<napenaatiott  la  racoTerable 
tmaar  tUa  act" 

The  oneatioB  here  prcsentad  may  be  thus 
stated,  Under  tbe  facts  aa  claimed  bjr  plain- 
tiff, ooold  recovezy  have  been  bad  under  the 
proTlalrais  of  tbe  act? 

Wbere  tbere  la  a  ligbt  of  reeorery  due  to 
the  original  liiiiiz7  and  tbe  diaabUlly  at  tbe 
time  of  tbe  betrlns  la  directly  traceable 
tbereto,  tb»  tntarrantlon  of  other  juid  »$Kn,- 
ratlDg  cauaea  wUdi  aoch  dlaaUUty  has 
been  increased,  if  tbe  ttolibant  la  not  bbn- 
self  to  blame  tberefor,  la  no  bar  to  bis  recov- 
ery. Cook  T.  Cbarles  Hoertz  ft  Son,  IdS 
Mich.  129, 164  N:  W.  464;  Belsa  Northway 
Motor,  ete^  Co.,  2Q1  Mich.  90. 166  N.  W.  640; 
Cramer  v.  West  Bay  City  Sugar  Co.,  201 
Micta.  600.  107  N.  W.  848;  Adams  t.  W.  E. 
Wood  Oa,  a08  Micta.  678. 160  N.  W.  84S.  Tbe 
rule  is  thua  stated  by  the  annotator  in  Oie 
note  to  Bocca  t;  Stanley  Jones  ft  Co.,  6  N.  C. 
C  A.  624: 

"Where  tbe  immediate  agency  causinc  tbe 
death  or  second  injury  is  one  whiirfa  the  first 
InJory  rendered  It  essential  to  employ,  tbe 
employer  has  been  held  liable  for  the  reaolt- 
iDg  death  or  Injuiy.*' 

Had  plaintiff  presented  his  cialm  for  com- 
pensation to  the  Board  and  supported  It  by 
proof  of  tbe  acddest  and  the  reaultlns  in- 
Jury,  of  Its  treatment  by  defendant's  em- 
ployeea.  tbe  failure  of  the  voojid  to  heal,  tbe 
operation  subsequently  performed  by  which 
tbe  diseased  bone  was  removed,  the  qvead 
of  the  Infectlw  to  the  vvptx  part  of  bia  1^. 
neceaaltating  Its  removal,  can  there  be  any 
question  bat  that  the  Board  would  bare  found 
that  bia  disability  due  to  the  loss  of  bis  leg 
was  caused  by,  or  directly  tnoeable  to,  the 
injury  resnlttog  from  tbe  meMeatl  We 
think  not  In  making  suA  claim,  be  would 
have  been  nndw  no  obHgatlon  to  present  for 
the  consideration  of  tbe  Board  the  failure  or 
neglect  of  tbe  defendant's  emplcQ^es  to  ren- 
der proper  first  aid  treatment 

PrlOT  to  the  enactment  of  this  law,  no  le- 
gal duty  was  Imposed  on  an  employer  to  iHt>- 
vlde  medical  or  Iiospttal  awvlee  to  an  injured 
emsdoyee.  Section  04S4  (sectlcm  4.  part  II, 
of  the  ad)  provides: 

"DuriQg  tbe  first  three  weeks  after  the  in- 
jury tbe  employer  shall  furnish,  or  cause  to  be 
fnrnisbed,  tcascmaUe  medical  and  hospital  serv- 
ices and  aedfebies  when  they  are  needed." 

ISSN.W.— 46 


Tbe  service  rendered  by  defendnnt's  em- 
ployees, and  of  which  plaintiff  complains, 
was  but  a  cnmpllance  by  defendant  with  tbe 
duty  Imposed  on  It  by  the  act  Clearly,  It 
could  not  have  Interposed  as  a  defense  to 
plaintiff's  claim  for  CMnpensatlon  tbe  negli- 
gence of  such  employees  In  their  failure  to 
raider  proper  first  aid  treatment  Under 
plaintiff's  proofs,  no  other  conclusion  could 
bare  been  reached  by  tbe  Board  than  that 
the  loss  of  plaintiff's  leg  was  caused  by  the 
Injury  due  to  tlie  aoddent,  aggravated  by 
the  Infection  for  which  plaintiff  was  In  no 
way  to  blamfc 

We  have  not  overlooked  plaintiff's  daim 
that  the  loss  of  bis  leg  was  not  caused  by  tbe 
injury  resulting  from  the  accident,  but  by  the 
intervention  ot  an  independent  cause,  tbe 
failure  of  the  hospital  employees  to  so  treat 
tbe  wound  as  to  prevent  or  arrest  tbe  infec- 
tion. He  relies  upon  tbe  rule  stated  in  Ruth 
V.  Witherspoon-Englar  Co.,  98  Kan.  179,  157 
Pac.  403,  L.  E.  A.  19ieE,  1201,  quoted  in 
Smith  V.  Battles  Tuel  ft  Bnlldlng  Co.,  204 
Mich.  0,  13,  169  N.  W.  943.  The  quotation 
reads: 

''In  an  action  under  the  Workmen's  Compen- 
sation Act  a  recovery  can  be  had  only  upoo 
the  basis  of  disability  to  labor  resultiDg  from 
tbe  injury  received  in  tbe  course  of  employ- 
ment, without  the  intervention  of  an  Independ- 
ent cause,  tbe  separate  consequences  of  which 
admit  of  definite  ascertainment." 

The  rule  stated  Is  not  discussed  in  that 
case,  nor  do  we  find  It  necessary  to  discuss  It 
here.  The  contrary  was  held  in  Booth  & 
Flynn  t.  Cook,  79  OkL  280,  108  Pac.  86,  to 
which  we  Invite  attention.  It  was  said  not 
to  be  applicable  in  the  Smith  v.,  Battles  Case, 
nor  do  we  find  It  applicable  to  tbe  claim  of 
the  plaintiff  here.  Tbe  Infectious  germs 
were  in  the  wound  at  the  time  of  the  claimed 
negl^nce  of  defendant's  employees.  The 
loss  of  his  leg  was  due  to  the  Infection  caused 
by  these  germs.  The  omission  to  so  treat 
tbe  wound  as  to  ivevent  Infection  cannot  be 
aaid  to  have  been  "the  intervention  of  an  In- 
d^ndent  cause,  tbe  separate  consequraices 
of  whidi  admit  ot  definite  ascertainment." 
Dr.  Jones,  a  wltnesa  called  tor  plaintiff,  tee- 
tifled: 

"We  have  no  recognised  standard  treatment 
to  av^d  an  infection  In  a  wound  of  that  char- 
acter. All  tbe  doctors  have  different  methods 
of  treatment  *  •  •  Ix)tB  of  times  we  do 
everything  we  can  to  combat  infection ;  stdll,  in 
spite  of  it  all,  we  have  Infection;  in  spite  of 
everything  we  can  do  we  have  infections." 

We  find  notliing  In  the  record  to  contra- 
diet  or  weaken  the  eflM  of  this  teetimoDy. 
Tlie  judgment  Is  affirmed. 
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Ex  fftrta  CARLSON.* 

(Supreme  Court  of  WUcodbIil   Feb.  7,  1922.) 

r.  Criminal  law  ^9— Murder  Is  a  oommon-law 
offense,  of  whicfi  statute  Is  merely  doolani- 
tory. 

Murder  is  recognised,  treated,  and  puniehed 
ai  an  offenee  bj  the  commoa  law,  of  whidi  the 
Btatate  ie  merely  dedaratotr. 

Z  Criminal  law  «=s>S9(5)— One  aiding  and  abet- 
ting Is  flnllty  as  principal. 

Under  St.  1919.  8S  4613,  4614,  one  aiding  or 
abetting  another  is  guilty  as  a  principal. 

3.  Indictment  and  Information  <=»7I<— Indict- 
ment or  Information  must  state  necessary 
faots  constituting  offense  with  certain^. 

Kot  only  maet  all  tbe  facts  and  clrcom- 
ataaces  which  constitute  tbe  offense  be  stated 
In  the  Indictment  or  information,  bat  thej 
mvst  be  stated  with  sn^  certaint?  and  preci* 
nion  that  the  defendant  may  be  able  to  Judge 
whether  they  constitute  an  indictable  offense  in 
order  that  he  may  demur  or  plead  and  prepare 
his  defense  and  be  able  to  plead  the  cooTiction 
or  acquittal  in  bar  of  another  prosecution,  in 
view  of  Bill  of  Rights,  Const  art.  1,  {  7. 

4,  Criminal  law  «=»99— If  complain^  Indict- 
ment, or  Information  Is  Invalid,  court  Is  with- 
out Jurisdiction. 

Jurisdiction  to  try  and  punish  for  crime 
cannot  be  acquired  otherwise  then  in  the  mode 
prescribed  by  law,  ;ind  where  complaint,  indict- 
ment, or  information  is  invalid,  the  court  is 
without  jurisdiction  to  try  and  ponish  for 
crime. 

6.  Indictment  and  Information  «=»I87— Infor- 
matloa  Insuffldsnt  to  charge  first  degree  mur- 
der held  Insufficient  to  charge  lesser  degrees. 

An  information  charging  accused  with  un- 
lawfully and  feloniously  aiding  another  in  com- 
mitting the  felonious  and  willful  mnrder  of 
deceased,  being  insuffident  to  charge  murder 
in  the  first  degree,  does  not  include  and  charge 
murder  in  the  .second  and  third  degrees,  where 
it  eontalna  no  apt  language  chargliv  nnch  lower 
degrees. 

6.  Indlotment  and  InformatfoB  «=9l  10(17)— Ib- 
fvrmatlon  held  to  diarge  daftntftM  wtth  flret 
degree  manslaughter. 

While  St.  1919,  I  4660,  provides  that  it 
shall  be  suffident  to  charge  that  the  accueed 
did  feloniously  kill  and  slay  the  deceased,  the 
information  may  be  good  though  it  does  not 
use  the  language  of  tbe  statute,  section  4660, 
and  an  allegation  that  the  petitioner  aided  an- 
other In  willfully  and  feloniously  murdering  the 
deceased,  which  indudea  every  element  In  the 
statutory  language,  charges  the  defendant  with 
first  degree  manslaughter. 

7.  Criminal  law  «S350(5),  81— Party  present, 
aiding,  oad  obottlag  to  b*  pr«ieeiited  as  a 
prtaelpol;  aeoatMry  iiust  b*  proteeatad  as 
soeh. 

An  accessory  before  tbe  fact  must  be 
prosecuted  as  such,  but  one  present,  aiding,  and 
abetting  in  the  commission  of  a  felony,  may 
be  convicted  as  a  principal,  although  only 
guilty  of  assisting  in  committing  the  offense. 


8.  Criminal  law  ^980(1)— Where  Informa- 
tion did  not  charge  first  degree  mardor,  «oa- 
victlon  thereof  opoa  plaa  of  galHy  ww  omr. 

Where  the  Information  diargee  an  offenae. 
the  court,  having  Jnris^ctlon  of  the  defendant 
and  tbe  sabject-matter.  could  proceed;  but 
where  tbe  information  did  not  charge  the  com- 
mission of  murder  in  the  first  degree,  the  judg- 
ment of  conviction  thereof  upon  tiie  defendont'a 
plea  of  guilty  was  dearly  erroneMs. 

9.  Habeas  corpus  «=930(2)— Will  not  reach 
Judgment  not  bqrond  or  without  the  coart^ 
Jurisdiction,  afdiough  based  on  defeotiva  la- 
formatloi. 

Where  an  Information  charged  a  crime,  but 
did  not  charge  murder  in  tbe  first  degree,  a 
judgment  -of  conviction  of  first  d^ee  mur- 
der upon  a  plea  of  guilty  which  waa  erroneona, 
but  not  beyond  or  without  the  eourt'a  jnrla- 
diction,  cannot  be  reached  In  a  proeeedlnf  in 
habeas  corpus, 

IOl  Hahaoa  eorpus  PetWaaor  having  a 

ramady  by  writ  af  error  .or  by  appeal,  marlta 
vf  OB  erronaois  oonvMlon  a«t  oonsldared. 

Where  the  information  did  not  charge  mur- 
der in  the  first  degree,  but  defendant  was  con- 
victed thereof  upon  plea  of  guilty,  the  defend- 
ant was  entitled  to  a  review  by  writ  of  error 
under  provision  of  Const  art  1,  |  21,  and  if, 
by  reason  of  his  neglect  or  want  of  knowledge 
as  to  his  rights,  the  defendant  petitioning  for 
habeas  corpus  could  appeal  to  tbe  Governor, 
who  could  relieve  from  unjust  punishment  or 
exeesBive  punishment,  under  artide  I  6,  but 
the  merits  of  the  ease  cannot  be  reviewed  by 
habeas  corpus. 

11.  Criminal  law  ^989— Accused's  right  to 
say  why  teatanoa  shoald  aot  ba  proaaMMad 
Is  not  a  mora  formality. 

The  right  of  accused  to  be  heard  aa  to 
whether  he  has  anytbiiqc  to  say  why  aaotence 
should  not  be  pronounced  against  him  ia  not  a 
mere  formality. 

12.  Criminal  law  «=»980(2)— Where  Informa- 
tion charges  aa  olTansa  Indndlng  others  oa 
plea  of  galltyi  good  praothw  roqalraa  a  dofl- 
alta  lladlag  at  to  degrea  of  affonta. 

In  accepting  a  plea  of  guilty  under  8t  1918^ 
I  4712,  and  awarding  a  sentence  thereon,  where 
the  information  charges  an  offense  which  in- 
dudes  others,  there  should  be  a  finding  showing 
of  what  degree  tbe  accused  is  convicted,  al- 
though it  may  not  be  technically  necessary. 

Esdiwdler,  J.,  dissenting. 

Original  applicttiw  in  habeaa  eorpua  by 
Carl  O.  Carlam,  directed  to  R.  U.  Ctdao, 
Watdm  of  the  State  Prison.  On  demurrer 
to  the  warden'!  retain.  Demurrer  over- 
ruled, and  prisoner  remanded  to  ward^'s 
custody. 

By  a  writ  of  habeas  corpus  issued  out  of 
this  court  on  the  30tb  day  of  November,  1921. 
the  warden  of  the  state  prison  at  Waupun 
was  required  to  bring  the  petitioner,  Carl  O. 
Carlson,  before  this  court  on  the  16th  day  of 
December,  1021,  and  to  show  the  time  and 


iFor  other  cam  mc  sum  topic  and  KBY-NUMBBH  la  all  Ksr-Numbarod  Dliaits  and  Indtxss 
•HoUoB  for  rehearing  denied  April  11,  U2t,  without  coiti. 


Digitized  by 


Google 


EX  PARTE  CARLSON 
(1(8  N.W.) 


723 


cause  of  the  imprisonment  of  the  said  Carl 
O.  Carlson.  In  response  to  the  writ.  Warden 
R.  M.  Coles  produced  the  pristmer  and  al- 
leged that  he  held  the  prisoner  in  custody  by 
virtue  of  a  certain  commitment  issued  by 
Benjamin -M.  De  Diemar,  clerk  of  the.clrcult 
court  for  Kenosha  county,  on  the  8th  day  of 
December,  A.  D.  1018,  by  which  he  was  com- 
manded to  take  and  liold  the  bodj  of  said 
Carl  O.  Carlson  and  Jbim  safely  confine  at 
hard  labor  In  the  state  prison  at  Waupun, 
Wis.,  pnrsnant  to  a  Judgment  ot  sratence  and 
conviction  rendered  in  and  by  the  circuit 
court  of  the  ommty  of  Kenoeba,  In  the  state 
af  WlBcraubi,  on  the  8th  day  of  December.  A. 
D.  1918.  Attached  to  the  writ  was  a  c^- 
fled  copy  of  the  minutes  of  the  derk  of  the 
dscvlt  court  at  Kenosha  county,  as  follows: 

"Court  opens  Monday,  December  8,  1919,  at 
10  a.  m.  Present:  Hon.  W.  B.  Qnfnlim,  Judge, 
presiding:.  Reporter,  J.  M.  Carney.  Clerk. 
Banj.  M.  De  Diemsr.   Officer.  Alex  Bitter. 

''State  of  Wisconsin  t.  Carl  O.  Carlson.  SUtc 
of  Wisconrin  represented  by  Peter  Fisher,  Jr., 
District  Attorney.  Defendsnt  in  court  In  per< 
son  and  In  custody.  Defendant  Oarl  0.  Osrlson 
arraigned  and  information  read  to  the  defend- 
ant, to  which  he  pleads  'Guilty.' 

"The  court  pronounces  the  foHowins  sen- 
tence: It  is  the  Judgment  and  sentence  of  the 
court  that  yon  Carl  O.  Carlson  be  punished  by 
confinement  at  hard  labor  in  the  state  prison 
at  Waupun,  Wisconsin,  for  and  during  the  re- 
mainder of  your  natural  life  beginning  at  noon 
to-day,  the  fint  day  of  each  year  bf  aw^  con- 
finement to  be  solitary.** 

From  the  petition  it  appears  that  the  in- 
formation upon  which  the  plea  of  guilty  was 
entered  Is  as  follows: 

"I,  Peter  Fisher,  Jr.,  district  attorney  for 
Kenosha  county,  state  of  Wisconsin,  do  here- 
by inform  the  court  that  on  the  Slst  day  of 
March,  A.  D.  1919,  at  the  city  and  county  of 
Kenosha,  WiecoDsin,  Carl  O.  Carlson,  defend- 
ant, did  unlawfully  and  feloniously  aid  one  Earl 
Loveday  in  the  commission  of  an  offense  which 
under  tite  laws  of  the.  state  of  Wisconsin  Is  a 
felony,  to  wit.  the  felomons  and  willful  murder 
of  one  Antonio  PIngitore  by  the  said  Earl  Love- 
day  by  counseling  and  being  in  company  with 
the  said  Earl  Loveday  in  (he  commission  of 
such  felony,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  and  against 
the  peace  and  d^inlty  of  the  state  of  Wiscon- 
sin.'' 

It  further  appears  from  the  petition  and 
the  return  that  upon  the  Judgment  and  sen- 
tence of  the  circuit  court  a  commltiuent  was 
issued  in  due  form;  that  the  petitioner  was 
conveyed  to  the  state  prison  at  Waupun  and 
committed  to  the  custody  of  the  warden  of 
the  state  prison  at  Waupun,  and  that  he  was 
detained  in  said  prison  under  and  by  virtue 
of  said  commitment.  Upon  the  return  being 
made  the  petitioner  demurred  to  the  return, 
onl  axgoment  waa  had,  and  hzlets  filed. 


F.  J.  Walthera,  of  Milwaukee  (John  W. 
Wegner,  of  Milwaukee,  of  counsel),  for  re- 
lator. 

W.  J.  Moi^n,  Atty.  Gen.,  J.  E.  Mes- 
serschmidt,  Asst.  Atty.  Gen.,  and  EVank  S. 
Sj-mmonds.  Dist  Atty.,  of  Kenoshs,  for  re- 
spondent. 

ROSETtf BERRT.  J.  (after  stating  the  facts 
as  above).  The  petitioner  alleges  that  the 
commitment  Is  void  and  assigns  four  grounds 
ivon  which  the  allegation  la  based: 

Flrat.  Because  the  Information  does  not 
charge  the  defoidant  with  first  degree  mur- 
der as  defined  by  our  statute. 

Second.  That  the  plea  of  gull^  does  not 
supply  nor  cure  this  defect 

TbixA.  That  the  court  baa  no  Jurisdiction 
of  the  premises  to  pronounce  soitence  as  It 
did  under  the  Infonnatiim. 

Fourth.  That  the  court  had  no  JnzlBdlctlon 
In  the  premises. 

[1,2]  We  shall  first  consider  whether  the 
Information  charges  Carl  O.  Carlson  with 
murder  in  the  first  degree,  for  If  he  aided 
and  abetted  another  in  the  commission  of  the 
offense  charged,  under  our  law  he  is  guilty  as 
a  principal.  Sections  4613. and  4614,  Wis. 
Stats. 

Section  4660,  Wis.  Stats.: 

"In  Indictments  or  information  for  murder  or 
manslaughter  It  shall  not  be  necessary  to  set 
forth  the  manner  In  which  or  the  means  by 
which  the  death  of  the  deceased  was  caused, 
but  it  shall  be  sufficient  in  any  indictment  or 
information  for  murder  to  charge  that  the  ac- 
cused did  willfully,  feloniously  and  of  his  malice 
aforethought  Un  and  murder  the  deceased;  and 
in  any  indictment  or  Information  for  man- 
slaughter it  shall  be  sufficient  to  charge  that  the 
accused  did  feloniously  kill  and  slay  the  de- 
ceased." 

'  The  language  used  In  the  Information  Is 
"the  felonious  and  willful  murder  of  one  An- 
tonio PIngitore."  The  question  presented  Is: 
Are  the  words  "the  felonious  and  willful 
ifiurder"  equivalent  to  the  language  of  sec- 
tion 4660,  which  requires  the  Information  to 
charge  that  the  accused  "did  willfully, '  fe- 
loniously and  of  bis  malice  aforethought  kill 
and  murder"  Antonio  PIngitore?  Prior  to 
1531  there  was  In  England  only  one  form  of 
felonious  homldde,  being  that  now  known  as 
manslaughter.  In  this  was  Included  the  ma- 
licious killing,  since  termed  murder.  By  the 
statute  of  23  Henry  Vni,  c.  1,  par.  8,  there 
was  taken  from  those  who  committed  willfully 
and  of  malice  aforethought  benefit  of  clergy, 
and  to  this  offense  the  name  of  murder  was 
subsequently  glv^  and  upon  this  statute  the 
distinction  between  murder  and  manslaugh- 
ter has  ever  since  rested,  both  In  England 
and  in  this  country.  3  Bishop's  New  Criminal 
Procedure,  p.  1527.  Th«*eaft«r  in  indictments 
the  phrase  "willfully  and  of  malice  afore- 
thonght'  waa  used  to  distinguish  Indlctmenta 
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for  murder  from  those  of  manalatigbterr 
"for,"  says  Hawkins,  "unless  tliese  words  ap* 
pear  tbe  (rff^er  was  eotlUed  to  boi^t  of 
clergy.  In  other  words,  the  diai^  Was  only 
manslaughter."  Second  Hawkins,  P.  O.  c.  83, 
par.  23.  While  in  the  statute  of  23  of  Henry 
VIII  the  word  "wlllfDlly'*  appears  with  tbe 
words  "and  of  malice  aforethought,"  in  the 
subsequent  statute,  First  at  Edward  6,  c.  12, 
par.  10,  which  Is  a  r&«nactment  of  the  statute 
of  Henry  VIII,  the  word  "wHIfuUy*'  was  omit- 
ted for  the  reason  that  It  was  included  with- 
in the  term  "malice  aforethoni^t"  It  has 
been  held  in  a  large  numbor  of  eases  that 
the  words  "malice  aforethought,"  or  -their 
equivalent,  are  Indispensable  to  an  informa- 
tion or  indictment  cbarglng  murder  in  the 
first  degree.  3  Bishop's  New  Criminal  Pro- 
cedure, p.  1562,  and  cases  there  cited.  See 
Nicholson's  Case,  First  of  East,  P.  C.  346; 
Etherldge  v.  State,  141  Ala.  29,  37  South. 
337;  Commonwealth  v.  Davis,  11  Pick. 
(Mass.)  432;  Commonwealth  v.  Webste^,  6 
Cush.  (Mass.)  296,  02  Am.  Dec.  711;  Com- 
monwealth V.  Chapman,  11  Cuah.  (Mass.)  422; 
State  v.  Brown,  168  Mo.  448,  68  S.  W.  668; 
State  V.  Woodward,  191  Mo.  617,  90  S.  W.  90. 

In  this  state  murder  is  recognized,  treated, 
and  punished  as  an  offense  by  the  common 
law  of  which  the  statute  Is  merely  declara- 
tory. Hogan  T.  State,  80  Wis.  428,  436,  11 
Am.  Rep.  676;  Pliemling  v.  State,  46  Wis. 
616,  619,  1  N.  W.  278. 

In  State  v.  Fee,  19  Wis.  662,  it  was  held 
that  in  indictments  for  murder  it  must  be 
stated  that  the  defendant  feloniously,  of  his 
malice  aforethought,  did  kill  and  murder  de- 
ceased,  for  without  the  terms  "malice  afore- 
thought" and  the  artificial  phrase  "murder" 
the  indictments  will  be  taken  to  charge  man- 
slaughter only.  Under  some  statutes  the 
words  "of  malice  aforetfaoaght,"  or  their 
equlvaloLt,  have  been  diwensed  with.  John- 
son T.  People,  8S  Goto.  224,  80  Pac.  133,  108 
Am.  St  Hep.  8S;  Williams  t.  State,  46  Yla. 
128,  34  South.  270;  Undsey  v.  SUte^  69 
Ohio  St.  215,  69  N.  E.  126;  State  v.  Tommy, 
18  -Wash.  270,  53  Pac.  157. 

In  Allen  v.  State,  8B  Wis.  22,  54  N.  W.  990, 
ttie  word  "willfully"  appears  to  have  been 
omitted  from  the  information  In  the  case. 
Tbe  court  says: 

"This  is  one  of  the  few  technical  words  wbich 
th«  statute  (aeo.  4660,  B.  3.)  retains,  and  seems 
to  indicate  as  necessary  in  an  information  for 
murder.  What  effect  this  omission  might  have 
even  were  tbe  verdict  complete,  was  not  dis- 
cussed, and  it  is  not  necessary  to  be  decided, 
but  we  deem  it  proper  to  call  attention  to  tbe 
omission." 

By  chapter  187  of  the  Laws  of  1871  (now 
section  4669,  Wis.  Stats.),  it  was  held  when 
the  offrase  charged  has  been  created  by  any 
statute  or  tbe  punishment  of  such  offense  bas 
been  declared  by  any  statute  indictment  or 


Information  shall,  after  verdict;  be  held  snfll- 
dent  to  warrant  the  pimlshmeut  presraibed 
by  the  statute  If  it  describe  ^tha  offense  In 
the  words  of  the  statute  or  in  words  of  sub- 
stantially the  same  meaning.  It  was  held  In 
Eilkelly  t.  State,  43  Wis.  601,  that  tbe  act 
did  not  dispense  with  the  necesidtar  of  aver* 
ring  In  an  Uidictment  or  Information  for 
murder  that  the  accused  did  willfolly,  feloni- 
ously, and  of  his  malice  aforeUioui^t  kin 
and  murder  the  deceased. 

Willfully,  when  used  in  the  description  of 
criminal  acts,  involves  evil  Intent  or  legal 
malice  (Brown  v.  State,  187  Wis.  643,  119  N. 
W.  338),  as  well  as  knowledge  of  the  charao^ 
ter  of  the  act  or  Intent  to  do  it  It  has  not, 
however,  been  held  that  It  includes  the  ele- 
meat  of  premedltatlcm  essential  to  charge 
murder  in  the  first  degree.  The  words  "mal- 
ice aforetbough^"  or  tbelr  equivalent,  being 
by  the  statute  as  well  as  by  the  common  law 
essential  to  an  indictment  or  information  for 
murder,  we  cannot  either  upon  reason  or  au- 
thority hold  that  the  use  of  the  word  "vrill- 
ful"  supplies  the  necessary  elemrait  of  pre- 
meditation, which  must  always  be  present  In 
a  valid  information  or  indictment  for  murder 
In  the  first  degree.  While  the  continsi<m 
reached  by  this  court  In  Hogan  v.  State,  SO 
Wis.  428,  11  Am.  Bep.  675.  that  thie  words 
"of  malice  aforethou^t"  are  suffldeot  to 
charge  the  necessary  element  of  premeditat- 
ed design  may  be  subject  to  some  crltldsm 
(3  Bishop's  New  Criminal  Procedure,  par. 
675),  it  is  nevertheless  the  established  law  of 
this  state,  and  in  this  opinion  the  words 
"malice  aforethought"  are  used  as  including 
under  our  statute  the  element  of  premeditat- 
ed design  when  used  in  discussing  the  sof- 
fidency  of  an  inf<ninatlon  under  onr  law. 

It  Is  considered  therefore  <that  Oie  Informa- 
tion In  this  case  did  not  charge  the  aceased 
with  aiding  and  abetting  the  oommistdon  of 
the  crime  of  nuirder  In  tbe  first  degree^  We 
must  therefore  conaid»  whether  or  not  It 
chai^ied  tbe  defendant,  wlQi  aiding  ot  atKtr 
ting  the  commission  of  homidde  In  any  de- 
gree, dther  of  mnrder  or  mansiau^ter,  fw 
if  the  Information  charged  no  <^enae  tiie 
court  had  no  Jurisdiction  to  proceed  to  Judg- 
ment 

[1]  Section  7.  art.  1,  of  the  Constitution, 

provides: 

"In  all  cdmtnal  prosecutlona  tbe  accused  shall 
enjoy  the  right  •  •  •  to  demand  the  nature 
and  cause  of  the  accusation  against  him." 

"It  is  an  elementary  rule  of  crimiod  law,  that 
not  only  must  all  the  flacts  and  cLrcom stances 
which  constitute  the  offense  be  stated  in  an 
indictment,  but  they  must  be  stated  with  sudi 
certainty  and  precision  that  the  defendant  may 
be  enabled  to  judge  whether  they  conatltata 
an  indictable  offense  or  not,  In  order  that  he 
may  demur  or  plea  to  the  indictment  according^ 
ly,  prepare  faia  defense,  and  be  able  to  plead  the 
conviction  or  acquittal  in  bar  of  anothar  proas- 
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eution  for  tihe  ««iiie  offense.  And  oar  bQl  of 
rights  secnrei  to  the  accnsed  the  right  to  'de- 
mand  the  nature  and  cause  of  the  aecasation 
against  him.' "  Ttak  v.  GHy  of  MUwankee,  17 
Wis.  26. 

By  article  C  of  the  Amendments  to  the 
Constitution  of  flie  United  States  tt  la  pro- 
vided that — 

"No  peraan  shall  be  held  to  answer  for  a  cap- 
ital, or  otherwise  intemoua  <»ime,  videsa  on  a 
presentment  or  Indetmeat  of  a  grand  jorr.** 

It  hBB  been  brtd  that  tbe  Indlctmept  re- 
ferred to  Is  ttae  presentatlDn  to  tbe  proper 
court,  xmder  oatb,  a  grand  Jury  duly  Im- 
paneled, of  a  charge  describing  an  offense 
against  the  law  for  which  tbe  party  may 
be  pnnlsfaed.  Ex  parte  Bain,  121  U.  S.  1,  7 
Sup.  Ot  781,  80  L.  Ed.  849. 

In  Ex  parte  Bain  the  court  says: 

"Upon  principles  which  may  be  considered 
to  be  well  settled  in  this  court,  it  can  have  no 
right  to  issue  this  writ  [babe&s  corpus]  as  a 
means  of  reviewing  the  Judgment  of  the  cir- 
cuit court,  simply  upon  the  ground  of  error  in 
Ita  proceedings;  but  If  It  shall  appear  that  the 
court  had  no  juris^cdon  to  render  tbe  Judg- 
ment which  it  gaTO,  and  under  which  the  peti- 
tioner is  held  a  prisoner,  it  to  within  the  power 
and  it  will  be  the  duty  ot  this  court  to  order  Us 
discharge." 

Tbe  Indictment  was  amended  by  striking 
out  the  words  "the  Comptroller  of  the  Onr^ 
rency  and."  Tbe  court  held  tbat  tbls  amend- 
ment so  affected  tbe  indictment  that  the  in- 
dictment upon  which  he  was  tried,  the 
amended  Indictment,  was  not  the  Indictment 
rendered  by  the  grand  tary.  The  court  says: 

"It  ia  of  no  avail,  unW  such  circumstances, 
to  say  tbat  tbe  court  stiU  has  jurisdiction  of  tbe 
person  and  of  the  crime;  for,  though  it  has 
poBsession  of  the  person,  and  would  have  ju- 
risdiction of  the  crime,  if  It  were  properly  pre- 
sented b;  Indictment,  the  jurisdiction  of  the 
offense  b  gone,  and  the  court  has  no  right  to 
proceed  any  further  in  the  progress  of  tbe  case 
lor  want  of  an  indictment  If  there  is  nothing 
before  the  court  which  tbe  prisoner,  in  tbe 
language  of  the  .Constitution,  can  be  "held  to 
answer,'  be  Is  Uien  entitled  to  be  discharged  so 
far  as  tbe  offense  originally  presented  to  the 
court  by  tbe  Indictment  is  concerned."  Ex 
parte  Bain,  121  U.  S.  1,  7  Sup.  Ct  781,  SO  L. 
Ed.  849. 

Article  B  does  not  apply  to  state  courts, 
Irat  the  decision  Is  entitled  to  great  weight, 
for  while  the  language  of  our  C<mstitnttoii 
and  the  Constitution  of  the  United  States  Is 
different,  the  right  guaranteed  Is  the  same  In 
each,  that  Is,  the  right  of  the  accused  to 
know  with  what  crime  he  Is  charged. 

(4]  TnrlsOlctlfm  to  try  and  pnnlBh  for  a 
crime  cannot  be  acquired  otherwise  than  In 
the  mode  prescribed  by  law.  A  formal  ac- 
eaaation  Is  essential  for  erery  trial  of  a 
crime.  Without  It  tbe  court  acquires  no  ]n- 
rladlctlon  to  proceed,  even  with  the  consent 


of  tbe  parties,  and  where  the  indictment  or 
Information  Is  Invalid  the  court  Is  irithout 
Jnriadlctton.  16  Corp.  Jur.  176,  par.  230,  and 
cases  dted ;  22  Cyc  pp.  171,  172,  and  cases 
dted. 

lisnguage  Is  used  In  Be  Semler,  41  Wis. 
S17,  which  is  not  In  harmony  with  tbe  an- 
thorltles  referred  to.  In  ttiat  case  the  peti- 
tioner was  charged  with  Uie  crime  of  embez- 
zlement An  Information  was  filed,  contain- 
ing three  counts.  At  a  aubseqnrat  term  the 
third  count  was  nolled,  and  the  petItl.oner 
moved  to  quash  tbe  first  two  counts  for  the 
reason  that  they  diarged  no  offense.  There 
was  an  examination,  the  petitioner  was  held 
to  appear  In  the  drcnit  court,  and  altered 
his  reM^lzance  with  sufficient  sureties. 
The  circuit  court  required  additional  ban, 
which  the  petitioner  failed  to  famish,  and  he 
was  thereupon  imprisoned.  Tbe  petitioner 
claimed  that  his  Imprlsonmmt  was  tll^l 
In  tbat  the  first  and  second  counts  of  the  in- 
formation did  not  charge  him  with  tbe  com- 
mission of  any  offense.  In  this  case  this 
court  declined  to  consider  whether  or  not  tbe 
Information  stated  an  offense.  The  court 
said: 

**There  can  be  no  doubt  that  the  circuit  court 
had  jurisdiction  of  the  person  of  tbe  petition- 
er, and  of  the  offense  i^arged  In  the  informa- 
tion. But  it  ia  claimed  that  the  first  and  sec- 
ond counts  in  the  information  charged  no  of- 
fense; ia  other  words,  that  the  Information  Is 
insuffldent,  and  that  the  motion  to  quash  for 
that  reason  should  be  sustained.  This  may 
be  at  once  conceded,  but  what  follows?  Man- 
ifestly this,  that  the  circuit  court  gave  a 
wrong  derision  where  It  clearly  bad  jurisdiction, 
in  holding  a  defective  Information  good.  Tbe 
court  committed  an  error,  but  there  ie  no  ground 
for  saying  It  acted  without  Jurisdiction  In  ren- 
dering ita  dedaion." 

In  State  ex  reU  Dumer  v.  Huegln.  110 
Wis.  180.  236,  8S  N.  W.  104^  1067  (62  li.  B. 
A.  700).  the  court  hdd  that  whether  or  not 
the  complaint  charges  an  offense  Is  a  Juris- 
dictional matter. 

"While  it  is  true  that  snch  writ  [habeas  cor- 
pus] never  takes  the  place  of  a  writ  of  error, 
and  Is  confined  to  Jonsdietional  defects,  when 
it  is  resorted  to  merely  for  the  purpose  of  lib- 
erating a  person  detained  in  custody  to  fawait 
his  trial  on  a  diarge  of  being  guil^  of  a  crim- 
inal offense,  the  questions  of  whether  there 
was  any  evidence  for  the  magistrate  to  act 
upon  and  whether  the  complaint  diarges  any 
oSeose  known  to  the  law  are  Jurisdictional 
mattera." 

We  shall  not  discuss  the  matter  fortiier 
than  to  say  that,  in  order  to  Invoke  the  Ju- 
risdiction of  the  court,  there  must  Im  before 
the  court  a  complaint,  Information,  or  In- 
dictment whldi  charges  some  offense  known 
to  the  law. 

[I]  The  Informatiim  Is  not  snffldent  to 
cfaai^  petitioner  with  aiding  Barl  Loreday 
in  committing  murder  dther  in  ttie  second  or 
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third  degree.  Not  being  saffident  to  charge 
murder  In  the  first  degree,  which,  If  proper- 
ly  charged,  would  include  murder  in  the  sec- 
ond and  tiilrd  degrees  and  the  various  de- 
grees of  manslaughter,  it  contains  no  apt 
language  to  charge  the  lower  degrees  of  mur- 
der as  defined  by  our  statute. 

[>,  7]  While  the  lansuage  of  section  4660, 
Wis.  Stats.  Is  that  It  sbaU  be  sufficient  in 
any  information  for  manslaughter  to  charge 
that  the  accused  did  feloniously  kill  and 
slay  the  deceased,  it  Is  well  settled  that  an 
Information  may  be  good  although  it  does 
not  use  the  language  of  the  statute.  Section 
4669,  WIb.  Stats.  The  all^tion  of  the  in- 
formation is  tb&t  the  petitioner  aided  Earl 
IiOTeday  in  the  felonious  and  willful  murder 
of  Antonio  Pingltore.  It  must  be  hdd.  both 
upon  reason  and  authoritr,  tb&t  a  cAarge 
that  one  did  feloniously  and  willfully  mur- 
der another  includes  every  Element  to  be 
found  In  the  statutory  language  "did  felonl- 
ously  kill  and  slay  another."  State  t.  Fee. 
10  Wis.  662.  The  information  therefore 
charges  the  petltt<mer  with  aiding  in  th,e 
commission  of  the  crime  <tf  manslaughter  in 
the  first  degree.  At  common  law  It  was  held 
that  by  reason  of  the  nature  of  the  ottenae 
there  could  be  no  deliberation  or  premedita- 
tttm  in  manslauifhter,  there  could,  therefore, 
be  no  accessory  befme  the  fact  (First  Hale  P. 
a  616;  Adams  t.  State.  65  Ind.  665).  al- 
though there  were  exceptions  to  the  rule 
(Reg.  T.  Gaylor,  7  Oox.  C.  G.  263).  See,  also, 
People  V.  Newberry,  20  Cal.  439;  Stipp  v. 
State,  11  Ind.  62 ;  State  v.  Bogue,  62  Kan. 
TO,  34  Pac.  410.  There  is,  however,  a  clear 
distinction  between  an  accessory  before  the 
fact  and  one  who  aids  and  abets  In  the  com- 
mission of  an  offense.  In  this  state  an  ac- 
cessory before  the  fact  must  still  be  prose- 
cuted as  such.  Karakutza  v.  State,  163  Wis. 
293,  156  N.  W.  965.  On  the  other  hand,  it  is 
equally  well  settled  that  one  who  is  present 
aiding  and  abetting  in  the  commission  of  a 
felony  may  be  intormed  against  as  a  princi- 
pal and  convlctea  as  a  principal,  although  be 
may  have  been  guilty  only  of  assisting  in 
the  commission  of  the  offense.  Vogel  v. 
State.  138  Wis.  315.  119  N.  W,  190.  Under 
section  4346,  Wis.  Stata,  it  Is  held  that  a 
participant  In  an  affray  who  acted  with  oth- 
ers in  committing  an  assault  and  battery  up- 
on the  deceased  may  be  guilty  of  manslaugh- 
ter in  the  first  degree  even  though  he  did  not 
strike  the  fatal  blow.  Etayes  v.  State,  112 
Wis.  804.  87  N.  W.  1076. 

[S.  fll  The  Information  In  this  case  charges 
the  commission  of  an  offense,  and  the  court 
having  jurisdiction  of  the  person  of  the  de- 
fendant and  Jurisdiction  of  the  subject-mat- 
ter had  jurisdiction  to  proceed.  Upon  the 
petitioner's  plea  of  guilty  the  court  adjudged 
him  guilty  of  murder  in  the  first  degree  and 
sentenced  him  accordingly.  The  Information 
not  charging  the  petitioner  with  aiding  and 


assisting  In  the  commission  of  t^e  crime  of 
murder  In  the  first  degree,  the  Judgment  and 
sentence  of  the  court  was  clearly  erroneous. 
Hie  question  then  arises:  Was  the  act  <tf  the 
court  within  its  Jurisdiction?  If  it  Is  mere- 
ly erroneous  and  within  the  jurisdiction  of 
the  court,  the  question  cannot  be  reached  In 
a  habeas  corpus  proceeding.  The  statutes  ot 
this  state  prescribe  plainly  vrbat  questions 
may  be  considered  upon  the  retam  of  a 
writ  of  habeas  corpus. 

"Sec  S427.  The  court  or  judge  may  make  a 
final  order  to  remand  the  pxironer  U  it  shifl 
appear  that  he  is  retained  In  custody  either; 
(1)  *  *  •  (2)  Br  virtue  of  the  final  judg- 
ment or  order  of  any  competent  court  ot  civil 
or  criminal  jurisdiction  or  of  any  execution  is- 
sued upon  such  judgment  or  order.** 

By  section  3^  It  la  i^rovided : 

"But  no  such  court  or  officer,  on  the  return 
of  any  such  writ,  shall  have  power  to  Inquire 
into  the  legality  or  Justice  of  any  Judgment, 
order  or  execntton  specified  in  the  next  pre- 
ceding section."    Section  6427. 

In  the  Petition  of  Semler^  41  Wla  617,  the 
nature  of  the  writ  of  habeas  corpus  and  its 
office  undw  onr  law  ms  fully  inqnlred  into. 
It  is  there  said: 

"At  the  outset  it  may  be  observed,  that  the 
prindide  is  well  settle^  that  a  writ  of  habeas 

corpus  does  not  have  the  scope,  nor  is  it  in- 
tended to  perform  the  office,  of  a  writ  of  error 
or  appeal.  This  doctrine  is  almost  elementary 
In  the  law.  The  writ,  then,  cannot  be  resorted 
to  for  the  purpose  of  reviewing  and  correcting 
orders  and  Judgments  which  are  erroneous 
merely.  It  deals  ^tdtt  more  radical  detects, 
wbldi  go  to  the  Ju^piction  of  the  court  or 
officer,  and  which  mder  the  proceeding  or 
judgment  void.  A  distinction  between  a  pro- 
ceeding or  Judgment  which  is  void,  and  one 
that  is  voidable  onlv  for  error,  is  recosnlzed  In 
the  cases,  and  must  be  observed.  Says  Dlzon. 
C.  J.,  in  Petition  of  CraDdall,  34  Wis.  17T:  It 
is  conceded  that  for  mere  error,  no  matter  how 
flafrrant,  the  remedy  is  not  by  writ  of  habeas 
corpus.  For  error,  the  party  imprisoned  must 
prosecute  bis  writ  of  error  or  certiorari.  Noth- 
ing win  be  investigated  on  habeas  corpus  except 
Jurtsdlctioual  defects,  or  illegality,  as  some 
courts  and  authors  term  it;  by  which  Is  meant 
the  want  of  any  legal  authority  for  the  deten- 
tion or  imprisooment.' " 

See  In  re  Blair,  4  Wis.  622;  In  re  O'Oon- 
nor.  6  Wis.  288;  In  re  Perry,  30  Wis.  268. 

The  court  has  applied  this  fundamental 
principle  of  law  In  many  cases.  In  State  ex 
rel.  Welch  v.  Sloan.  Circuit  Judge,  65  Wis. 
647,  27  N.  W.  616,  tt  appears  that  the  rela- 
tor Welch  was  confined  in  the  state  prisra 
at  Waupun  upon  the  final  judgment  of  the 
circuit  court  of  Calumet  county,  in  a  crim- 
inal action  of  the  State  v.  Welch,  upon  an 
Information  for  murder.  It  appears  that  the 
relator  was  arrested  and  pleaded  not  guilty 
to  the  informatiout  and  upon  the  trial  the 
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iurj  rendered  a  verdict  by  whicb  tbey  found 
the  defendant  "guilty  of  murder  as  charged 
In  the  Information  against  him,"  and  upon 
this  Tor^ct  the  court  rendered  Judgment  that 
the  relator  be  Imprisoned  In  the  state  prison 
at  Waapun  for  his  natural  life.  Be  sued  out 
a  writ  of  habeas  corpus  before  the  judge  of 
the  13ilrteanth  judicial  circuit,  and  upon  the 
hearbig  thm  drcolt  Judge  remanded  the  pris- 
oner, and  thereupon  a  writ  of  certiorari  was 
■  issued  out  of  this  court  to  irerlew  the  pro- 
ceedings and  order  of  the  drcult  Judge  up- 
on the  writ  of  habeas  corpus.  It  was  the 
contention  of  flie  relator  that  the  circuit 
court  of  Gelumet  county  had  no  authralty 
or  Jurisdiction  to  pronounce  Qie  Judgment  it 
iSOf  and  that  conseqtn«tl7  Uie  Judgmwt  of 
ttM  drcoit  court  Aowed  no  lawful  cause  tor 
the  imprisonment  of  the  r^tor.  This  eon- 
tratlon  was  based  vbod  two  grounds :  Hirst, 
that  the  information  in  the  actl<m  pending  in 
Calumet  county  did  not  charge  the  relator 
with  the  crime  of  murder  In  the  first  d^rree, 
and  therefore  the  court  bad  no  jnrl8dlctl(Hi 
to  pass  a  sent^ce  punishing  the  relator  for 
that  crime;  and,  second,  if  the  inCramation 
was  Buffldent  to  snstaln  a  conriction  ■  for 
murder  In  the  first  dc«ree,  still  the  verdict 
of  the  Jury  Ud  not  find  him  guilty  of  that 
special  crime,  and  therefqre  there  was  no 
authority  or  Jnrisdlctitm  in  the  court  to  ivo- 
notitace  the  Judgment  it  did  in  the  case.  The 
Information  was  in  the  form  prescribed  by 
flection  4660  and  was  held  snffldent  ■  that 
question  being  ruled  by  H(«an  v.  State,  80 
Wis.  428.  11  Am.  Rep.  tlTB. 

In  support  of  t^e  second  proportion  it  was 
a^ed  that  the  verdict  bring  a  gmeral  vor- 
dlct^  it  was  Insufficient  to  authorise  tiw  court 
to  pass  sentence  and  Judgment  against  the' 
relator,  and  Hogan  v.  State  was  relied  ap«L 
This  court  said : 

"The  contention  that  It  was  error  to  pasi 
sentence  upon  such  verdict  may  be  admitted 
for  the  purposes  of  this  case,  although  it  does 
not  appear  from  the  opiidon  or  the  record  In 
this  court  that  the  form  of  the  verdict  in  the 
Hogu  Cue  was  the  same  as  in  the  case  at  bar. 
In  tiie  Hogan  Case  this  court  held  that  the 
Jn^aent  pronounced  upon  the  verdict  was  er- 
roneous, not  that  it  was  void,  and  the  Judgment 
was  reversed,  and  a  new  trial  ordered  in  the 
ease. 

**It  is  evident  that  the  drcuit  court  did  not 
act  without  jurisdiction  in  pronouncing  judg* 
ment  upon  the  verdict  rendered.  It  was  the 
duty  of  the  court,  upon  the  receipt  of  the  ver- 
dict, either  to  pass  Judgment  thereon,  or  to  set 
It  aside  and  order  a.  new  trial,  as  was  done  by 
this  court  in  the  Hogan  Case,  and  not  to  dis- 
cbarge the  defendant  from  custody.  Admit  that 
the  court  erred  in  prononnciog  Judgment  upon 
the  verdict  instead  of  setting  the  same  aside, 
certainly  the  court  in  doing  so  had  the  power, 
and  it  was  ita  duty,  to  determine  what  should  be 
done  in  the  case  then  before  It;  and  if  the 
court  erred  In  Its  determination  It  was  simply 
an  error  arising  In  the  progress  of  the  case, 
snd  not  an  act  beyond  the  power  and  Jurisdio- 


'  tion  of  the  court,  as  it  must  be  to  he  taken 
advantage  of  upon  a  writ  of  habeas  corpus. 

"The  defendant  having  been  duly  charged  with 
the  crime  of  murder  in  the  first  degree,  and 
having  been  brought  into  the  custody  of  the 
court,  the  court  bad  full  Jurisdiction  Imtb  of 
the  subject  matter  of  the  action  and  the 
person  of  the  defendant,  and,  having  rendered 
Si  judgment  against  the  defendant  which  the  law 
authorises  after  trial  and  conviction,  any  er- 
rors  of  the  court  interrenlng  before  the  sen- 
tence and  judgment  must  be  taken  advantage  of 
either  by  motion  in  the  court  where  the  trial 
is  bad,  or  opon  writ  of  error  or  exceptiona  in 
the  manner  prescribed  by  the  statutes.  These 
facts  appearing  to  the  officer  before  whom  the 
writ  of^beaa  corpus  is  returnable,  it  is  his 
duty  to^mand  the  prisoner  under  the  prori- 
sioas  of  Bubd.  2,  sec  8427,  R.  S." 

Stste  ex  reL  Welch  v.  Sloan,  66  Wis.  647,  27 
N.  W.  616. 

In  Re  Graham  and  McDonald,  74  Wis.  450, 
43  N.  W.  148,  17  Am.  St.  Rep.  174,  the  peti- 
tioners were  charged  with  robbery,  being 
armed  with  a  dangerous  weapon,  and  were 
convicted  of  the  offense  as  charged.  Graham 
was  sentenced  to  Imprisonment  in  the  state 
prison  for  13  years,  and  "McDonald  for  14 
years.  The  Information  was  based  upon  sec- 
tion 4375,  R,  S.,  which  provided  that  the  guil- 
ty party  "shall  be  punished  by  Imprisonment 
In  the  state  prison,  not  more  than  ten  years, 
nor  less  than  three  years."  The  sentences 
being  In  excess  of  the  period  fixed  by  the 
statute  the  petitioners  applied  tot  a  writ 
upon  that  ground.  The  court  said : 

We  deny  the  writs  tor  the  reason  that  the 
error  In  the  Judgments  does  not  render  them 
void,  or  the  imprisonment  under  them  Qlega], 
in  that  sense  which  entitles  them  to  be  dis- 
charged on  a  writ  of  habeas  corpus.  The  judg- 
ments are  doubtless  erroneous,  and  would  be 
reversed  on  writ  of  error.  [Citing  cases.]  Bat 
the  Judgments  are  not  void.  State  ex  rel. 
Welch  V.  Sloan.  65  Wis.  647.  The  court  had 
jurisdiction  of  the  persons  and  subject  matter 
or  offense,  but  made  a  mistake  In  the  Judgmeivt. 
For  mere  error,  no  matter  how  flagrant,  the 
remedy  is  not  by  habeas  corpus.  The  law  is 
well  settied  in  this  court  that  on  habeas  corpus 
only  jurisdictional  defects  are  inquired  into. 
The  writ  does  not  raise  questions  of  errors  In 
law  or  Irregularities  In  tiie  proceedings." 

This  case  was  taken  to  -the  Supreme  Court 
of  tbe  United  States  and  affirmed  In  138  U. 
S.  461,  11  Sup.  Ot  868,  34  U  Ed.  1051.  See, 
also.  In  re  Grandall,  34  Wis.  177 :  In  re  Rosz- 
cynlalla,  99  Wis.  SSS.  75  N.  W.  167;  also. 
In  re  Tanl,  29  Nev.  385,  91  Pac  137,  13  L. 
R.  A.  (N.  80  618,  in  wbldi  a  large  number 
dl^  cases  are  reviewed.  See,  also,  note,  part 
3,  Tn  re  Taylor,  45  L.  R.  A.  136;  In  re  Cica, 
18  N.  H.  452, 187  Pft&  598,  61  U  R.  A.  (N.  S.) 
37S ;  also,  note  L.  R.  A.  1916F,  967. 

State  ex  rel.  Welch  v.  Sloan,  85  Wis.  647, 
27  N.  W.  916,  waa  e^twesaly  affirmed  In  State 
ex  r^,  Dunn  v.  Moyw,  87  Wis.  840^  68  N.  W. 
886,  27  L.  B.  A.  776,  41  Am.  St  Rep.  45,  and 
also  In  re  Shlnskl,  126  Wis.  280,  104  W. 
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86.  A  distliicaon  ts  made  wliere  a  petition- 
er is  held  for  trial  1)7  a  committing  magis- 
trate and  where  the  petitioner  Is  detained  In 
coBtody  by  virtue  of  the  final  order  or  Judg- 
ment of  a  cocrt  having  Jnrladictlpn  of  the 
subject-matter  and  the  person.  State  ex  r€L 
Daraer  v.  Hnegin,  110  Wis.  I6d;  235-239,  86 
N.  W.  1046.  02  li.  R.  A.  700.  Thla  distinction 
Is  based  npon  section  3408,  Wis.  Stats.  Ar- 
nold V.  Schmidt,  155  Wis.  55, 143  N.  W.  1056. 
See,  also,  In  re  Murphy.  148  Wis.  292,  134 
N.  W.  823.  Applying  the  law  declared  by 
these  decisions,  It  is  apparent  in  the  Instant 
case  that  when  the  Informatton  was  filed 
charging  the  petitioner  with  homicide.  It 
was  within  the  Jurisdiction  of  tt^  circuit 
court,  upon  the  petitioner  entering  Wplea  of 
guilty,  to  proceed  to  adjudge  him  gi^ty  of 
marder  In  the  first  degree  and  sentence  him 
accordingly,  and  while,  as  In  the  case  oi 
Hogan  T.  State,  and  in  the  case  of  State  ex 
rel.  Welch  v.  Sloan,  the  cmduslon  reached 
by  the  circuit  court  was  erroneous,  it  still 
was  not  beyond  nor  without  its  Jurisdiction. 
Whether  It  be  regarded,  as  in  the  Semler 
Case,  as  an  erroneous  cfmduslm,  or  be  re- 
garded as  an  excessive  sentence,  as  in  the 
case  of  In  re  Qraham  and  McDonald,  It  Is 
in  both  aspects  an  error  which  the  court 
committed  within  the  exercise  of  its  Juris- 
diction and  therefore  under  our  statutes, 
which  are  merely  declaratory  of  the  common 
law,  it  is  the  duty  of  this  court  to  remand 
the  petitioner. 

[10]  The  petitions  In  this  case  was  not 
without  remedy.  The  error  would  no  doubt 
have  been  promptly  corrected  had  It  been 
called  to  the  attention  of  the  trial  court,  and 
failing  that,  there  was  open  to  the  petitioner 
a  review  by  writ  of  error  which,  by  section 
21,  art  1,  of  our  Constitution,  shall  never  be^ 
prohibited  by  law.  The  merits  of  this  case' 
are  not  In  any  way  before  us  for  review. 
The  record  Is  silent  as  to  the  circumstances 
attending  the  commission  of  the  crime  with 
which  the  petitioner  Is  charged.  If  by  rea- 
son of  his  neglect,  or  want  of  knowledge  as 
to  his  rights,  the  petitioner  has  been  unjustly 
punished,  or  his  punishment  is.  In  view  of  all 
the  circumstances,  excessive,  section  0,  of 
article  6  has  vested  with  the  Governor  of 
this  state  the  power  to  relieve  the  petitioner. 
It  is  only  after  a  long  and  exhaustive  ex- 
amination of  the  authorities,  aided  by  briefs 
of  counsel,  thtft  we  are  obliged  to  say  that 
the  information  does  not  technically  charge 
the  petitioner  witb  the  offense  for  which  he 
was  sentenced. 

[11]  Two  matters  appear  from  an  eiaral- 
natlon  of  the  record  upon  which  we  feelUt 
our  duty  to  comment,  althougb  they  are  not 
strictly  within  the  Issues  presented  by  this 
proceeding.  It  does  not  appear  from  the 
record  that  the  petitioner  was  ashed  before 
sentence  whether  he  had  anything  to  say  why 
sentence  should  not  be  pronounced  against 
him.  This  right  of  the  accused  to  be  heard 


before  sentence  is  prononnced  la  not  a  men 
formality.  In  this  connection  we  can  atten- 
tion to  the  lai^nage  of  CSiltf  lustlce  Oibaon 
in  Hamilton  t.  CtnamonweaUti,  16  Pa.  129, 

55  Am.  Dec.  486: 

"The  forms  of  records  are  deeply  seated  in 
.the  fonndations  of  the  law;  and  as  they  con- 
duce to  safety  and  certainty,  tiiay  snrely  ought 
not  to  be  disregarded  when  the  life  of  a  ha- 
man  being  is  in  question.  Oar  practice  «f  ro- 
tation has  ezduded  experience  from  the  coun- 
ty offices,  and  it  would  perhaps  be  profitable 
were  the  presiding  judge  to  superintend  the 
entries.  It  would  at  least  prevent  our  jndidal 
records  from  becoming  entirely  barbaroos.** 

See,  alsot  Ball  v.  United  States,  140  U.  S. 

118,  ISO,  11  Sup.  Ot  761,  S5  li.  Dd.  877; 
French  v.  State,  86  Wis.  400,  55  N.  W.  666. 
21  Lu  R.  A.  402,  30  Am.  St  Rep.  860. 

[12]  The  record  does  not  show  that  the 
court  upon  the  plea  of  guilty  being  entered, 
found  the  defendant  guUty  of  any  spedflc 
offense.  The  proceedings  In  this  case  were 
evidently  bad  under  the  pTOvlsi<ms  of  section 
4712,  Wis.  Stats.,  which  provides  that  iqpon 
the  filing  of  an  application  therefor,  the 
court  may  receive  and  record  a  plea  of  guilty 
and  award  sentence  thereon.  It  does  not  re- 
quire a  formal  flndlug.  However,  in  a  case 
lllie  this,  where  the  information  filed  charges 
an  offense  whidi.  Includes  others,  good  prac- 
tice would  indicate  that  there  should  be  a 
finding,  although  it  may  not  be  technloally 
neceesary.  Where  an  information  charges 
an  accused  with  mnrder  In  the  first  d^ree, 
and  upon  which  lie  may  be  convicted  of  any 
degree  of  murder  or  manslaughter,  and  there 
is  a  general '  finding  of  the  Jury,  as  In  the 
case  of  Hogan  v.  State,  it  Is  insufficient  It 
is  necessary  for  the  Jury  to  find  by  tbelr 
verdict  the  specific  offense  of  vrhldi  the  de- 
foidant  is  guUty;  otherwise  the  verdict  is 
erroneous.  We  see  no  reason  why  the  same 
principle  should  not  apply  to  a  plea  of  guilty 
to  an  Information  charging  the  same  offense. 
So  far  as  we  are  advised,  it  Is  the  usual 
and  customary  practice  of  trial  Judges,  upon 
the  rendition  of  the  verdict  or  the  entering 
of  a  plea  of  guilty,  to  adjudge  thereon  that 
the  d^endant  is  guilty,  stating  the  offraise, 
and  proceed  thereupon  to  declare  the  sen- 
tence. While  it  may  not  be  error  to  depart 
from  thls>  practice,  It  certainly  makes  the 
record  more  definite  and  certain  and  leaves 
nothing  to  be  Implied. 

The  plea  of  guilty  of  the  defendant  and 
the  sentence  Imposed  by  the  court,  whether 
It  be  regarded  as  erroneous  because  exces- 
sive, or  as  the  result  of  an  erroneous  conclu- 
sion that  the  Information  charged  the  crime 
of  mnrder  in  the  first  degree,  constitutes  a 
final  Judgment  within  the  contonplatton  of 
the  last  paragraph  of  section  3428.  and  this 
court  is  required  therefore,  under  the  pro- 
visions of  section  3427,  to  remand  the  pris- 
oner. 

The  dunurrer  to  the  retnm  is  overruled, 
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and  the  prisoner  la  remanded  to  tbe  ctistody 
of  tbe  warden  of  the  state  prison  at  Wanpun. 

ESCHWEILEB,  J.,  dissents. 
SIBBBXTKBR,  0.  3^  to<A  no  part. 


STATE  tx  rel.  PLUNTZ  v.  JOHNSON. 

(Snpreme  Coort  of  Wlaeonsin.   Feb.  7, 

I.  Sbarifft  uid  ooaatables  <nB  Elwtlva  alier- 
Iff  nay  bold  over. 

An  elective  sheriff  holds  berond  hie  term 
until  his  aucceesor  qualifies  under  Const  art. 
6,  M.  ill  view  of  St.  1»19,  {  66.12. 

1  Oflean  ig  i  51  Hold  offloo  Htil  snootasor 
qialMM. 

As  a  ceneral  rule,  where  the  law  contains 

no  contrary  provision  an  officer  is  entitled  to 
hold  his  office  until  his  successor  is  elected 
and  qualified. 

8.  CoNstltutlonal  law  «=}I9— Coatanporaoaous 
legislation  entitled  to  deferaaoe. 
In  constnUng  tbe  Constitution,  contempora- 
neous legislatiTO  constractlon  is  entiUed  to 
great  deference. 

4.  CointlM  «=>65  —  Constltatlonal  provlsloa 
limiting  terms  of  oounty  offlosrs. 

The  terms  of  all  county  officers  are  fixed 
by  Const,  art.  fit  1  ^  wheUier  the  offices  are 
created  b;  statute  or  hy  the  Constitution. 

5.  Sbariffs  tmi  coastablaa  <b»5— Two-year  dls- 
tualMeatloD  means  dlsqaalHIoatloR  for  tern. 

The  two-year  term  of  disqualification  ot  a 
sheriff  for  holding  another  term  presoibed  by 
Const,  art  6,  §  4,  relates  and  is  synonymous 
with  the  term  of  office  next  succeeding  that  for 
which  be  Is  elected  or  appointed,  and  hence 
one  holdiog  over  by  reason  of  failure  of  euc- 
eeasoT  to  tbnely  qualify  does  not  become  inellgi* 
ble  for  tiie  next  aoeceeAss  tenn. 

On  rehewdnc.  Vormw  judgment  vacated, 
and  order  appealed  from  reversed,  and  cause 
remanded,  witb  directions. 

Fw  former  opinion,  see  184  N.  W.  683. 

F.  M.  Wylle,  of  Madison,  for  appellant. 
Spencer  Haven,  of  Hudstm,  for  re^Kmdent. 

OWEN,  J.  [1]  In  the  original  opinion  filed 
In  this  case  (184  N.  W.  683)  It  Is  held  that 
an  elective  sheriff  does  not  bold  beyond  his 
term  until  his  successor  qualifies.  More 
mature  reflection,  occasioned  by  the  motion 
for  rehearing,  persuades  ua  that  this  condn- 
alon  was.  reached  without  ^ving  sufficient 
consideration  to  tbe  history  of  section  4 
article  6  of  the  Constltntion,  as  well  as  the 
acta  of  the  Legislature  constitutiiig  a  Icsle- 
latire  construction  ib^etft,  and  a  number  of 
declaioDa  of  this  court  according  Judicial  ac- 
quiescence to  such  l^slative  construction. 
It  now  appears  that  in  our  original  consld- 
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cration  of  tbe  case  undue  significance  was 
accorded  to  that  part  of  the  constitutional 
provlBlon  declaring  that  one  appointed  to  fill 
a  vacancy  shall  hold  office  "until  his  succes- 
sor shall  be  elected  and  quallfled.**  Without 
taking  into  consideration  the  history  of  this 
proTisloD,  the  fact  that  the  framers  of  the 
Constitution  specifically  provided  that  one  ap- 
pointed to  fill  a  vacancy  should  hold  until  his 
successor  is  elected  and  qualified,  there  be- 
ing no  similar  provision  with  reference  to 
elective  officers,  naturally  led  to  the  conclu- 
sion that  It  was  not  Intended  that  an  elective 
officer  should  hold  beyond  his  term. 

As  this  section  originally  appeared  in  tbe 
Constitution,  It  provided  that— 

"Sheriffs,  coroners,  registers  of  deeds,  and 
distrlet  attorneys  shall  be  chosen  by  the  elec- 
tors of  the  respective  connties,  once  in  every 
two  years,  and  as  often  as  vacancies  shall  hap- 
pen." 

This  provision  necessitated  an  election 
whenever  a  vacancy  occurred  in  one  of  those 
offices,  and  this  court  was  forced  to  hold  In 
Attorney  General  ex  rel.  Scbantz  v.  Brunst, 
8  Wis.  787,  that  such  an  officer  held  his  office 
for  a  term  of  two  years,  which  necessitated  a 
special  election  for  his  successor  at  tbe  end 
of  the  term.  This  brought  about  an  Irregu- 
lar occurrence  of  elections,  to  dispense  with 
which,  as  well  as  to  provide  for  biennial  gen- 
eral elections,  an  amendment  to  the  Consti- 
tution was  adopted  in  1882,  amending  certain 
provisions  thereof,  among  which  were  section 
4  of  article  6  and  section  12  of  article  7.  By 
the  amendment  to  section  4  it  was  provided 
that  vacancies-  occnrrlng  In  the  offices  therein 
named  should  be  filled  by  appointment,  and 
that  tbe  person  appointed  should  hold  for 
the  unexpired  portion  of  the  term.  Section 
12  of  article  7  relates  to  the  office  of  clerk  of 
the  circuit  court  As  originally  adopted  It 
provided  that  'In  case  of  a  vacancy  the  judge 
of  the  circuit  court  shall  have  the  power  to 
appoint  a  clerk,  until  the  vacancy  shall  be 
filled  by  an  election,"  and  that  tbe  ciBrk 
thus  "elected,  shall  hold  his  office  for  a  full 
term."  As  amended  it  provides  that  a  va- 
cancy occurring  in  the  office  of  the  clerfc  of 
tbe  circuit  court  shall  be  filled  by  appoint>^ 
ment,  and,  while  it  Is  not  specifically  provid- 
ed that  such  appointee  shall  serve  for  the  nn^ 
expired  term,  such  undoubtedly  was  the  pur- 
pose of  tbat  provision. 

[Z]  It  is  contended  by  appelant  that  the 
spedfle  provision  of  the  amoidment  to  sec- 
tion 4  of  article  6  tbat  "all  vacancies  shall  be 
filled  by  appointment,  and  Ihe  person  ap- 
pointed to  fill  a  vacancy  i^all  hold  only  for 
the  unexpired  portion  of  the  term  to  which 
he  rtiall  be  appointed,  and  until  bis  successor 
shall  be  elected  and  qualified."  was  Inserted 
because  the  an>llcatlon  of  tbe  bcdd  over  doc- 
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trine  to  appointees  to  fill  vacancies  was  not 
then  well  establlsbed,  if  In  fact  it  has  any 
application  even  at  this  time.  This  conten- 
tion is  not  without  force.  But,  whether  such 
was  the  purpose  of  the  quoted  language  of 
the  amendment  It  Is  certain  that  it  is  not  en- 
titled to  much  significance  in  construing  the 
original  portion  of  that  section.  Whether  it 
was  the  purpose  of  the  framers  of  the  Con- 
stitution that  sherifits  and  other  officers  men- 
tioned In  section  4  of  article  6  should  hold 
office  until  their  successors  are  elected  and 
qualified  must  be  determined  from  a  con- 
struction of  the  original  language  Independ- 
ent of  the  amendment.  As  stated  In  the  orig- 
inal opinion  the  feneral  trend  of  dedriona  In 
this  country  1b  to  the  effect  that,  where  the 
written  law  nmtains  no  provision,  eltlier  ex- 
press or  Implied,  to  the  contrary,  an  officer 
holds  his  office  until  bis  successor  la  elected 
and  qualified.  This  rule  of  construction  pre- 
vents tbe  inconvenience  and  annoyance  re- 
sulting from  the  suspension  of  official  func- 
tl<ms  because  there  Is  no  officer  auttaorlEed  to 
discharge  such  functions.  As  the  section  was 
originally  adopted,  there  Is  nothing  which 
negatives  a  purpose  on  the  part  of  the  fram- 
ers of  the  Constitution  that  the  officers  men- 
tioned therein  should  bold  until  their  suc- 
cessors shall  be  elected  and  qualified,  and 
the  reasons  assigned  for  the  contrary  ruling 
In  the  original  opinion  lose  much  of  their 
force  when  it  is  understood  that  the  language 
relied  upon  to  negative  such  an  intent  was 
introduced  into  the  Constitution  more  than 
no  years  after  its  adoptton. 

[S,  4]  We  not  only  UAl  to  discover  any- 
thing In  the  section  as  originally  adopted 
which  negatives  the  right  of  the  offloera  there 
mmtloned  to  bold  arer  their  terms,  and  un- 
til their  suocessorB  shall  be  qualified,  but  evi- 
dence that  sasb  was  tbe  purpose  of  the  fram- 
ers of  the  Constitution  appears  by  tbe  fact 
that  section  S9.12  of  tiie  statutes,  whteh  pro- 
vides that  the  county  €^Ocexa  shall  bold  th^r 
offices  until  tbdr  successors  qualify,  first  ap- 
peared In  tbe  statutes  of  this  state  as  section 
141  of  cbaptw  10  of  the  Revised  Statutes  of 
1849.  This  amounts  to  cont«nporaneou8  leg- 
islative construction  of  this  constitutional 
provision,  whlCb  construction  is  entitled  to 
great  deference.  Dean  v.  Borchsenlua,  30 
Wis.  236;  State  ex  reL  Hudd  v.  Timme.  54 
Wis.  318,  11  N.  W.  785;  Coutant  v.  People, 
11  Wend.  (N.  Y.)  511;  People  v.  Green,  2 
Wend,  (N.  Y.)  260.  The  constitutionality  of 
this  statute  has  never  been  challenged,  and 
has  apparently  t>een  acc^ted  and  acquiesced 
in  by  all  departments  of  state  government  as 
establishing  the  tenure  of  office  for  all  coun- 
ty  officers.  Furthermore,  this  court  has  ex- 
pressly held  in  at  least  three  cases  that  coun- 
ty officers  bold  tbelr  offices  until  their  suc- 
cessors are  elected  and  qualified.  In  State  ex 
rel.  Prince  v.  McCarty,  65  Wte.  163,  26  N.  W. 


609,  it  was  sold  that  a  county  clerk,  having 
been  elected  to  the  office,  had  the  right  to 
hold  it  until  his  successor  was  qualified.  In 
State  ex  rel.  Warden  v.  Knlgtat,  82  Wis.  151. 
50  N.  W.  1012,  51  N.  W.  1187,  it  was  said 
concerning  a  county  treasurer  that— 

"The  tenure  of  office  of  tb«  respondent,  as 
the  incumbent  of  the  office  of  conn^  treasnrer 
at  the  time  when  tbe  relator  was  dected,  was 
QQtil  the  first  Monday  of  January  next  there- 
after, *  *  *  and  ontU  his  successor  should 
be  qualified." 

And  In  Sheboygan  County  v.  Galfron,  143 
Wis.  124,  126  N.  W.  542,  this  court  said  that 
the  superintendent  of  schools  is  a  county  of- 
ficer, and  his  term  of  office,  like  that  of  other 
county  officers,  continues  for  two  years  and 
until  bis  successor  Is  qualified.  As  the  terms 
of  all  county  officers  are  fixed  by  section  4  of 
article  6,  whether  the  offices  are  created  by 
statute  or  by  tbe  Constitution,  the  decisions 
Just  referred  to  apply  as  well  to  those  offi- 
cers specifically  mentioned  In  said  section  4 
as  to  the  officers  whose  offices  are  created  by 
the  statute. 

Section  12  of  article  7  of  the  Constitution 
created  the  office  of  clerk  of  the  circuit  court. 
Aa  originally  adopted  It  simply  provided  that 
this  officer  "shall  bold  his  office  for  two 
years,  subject  to  removal,  as  shall  be  pro- 
vided by  law."  Under  this  provision  it  was 
said  In  State  ex  rel.  Allen  v.  I^on,  45  Wis. 
246,  decided  In  1878,  that,  "as  a  matter  of 
course,  the  defffldant  would  bold  the  office 
until  tiie  commencemmt  of  bis  succeasor's 
term";  and  prior  to  the  adoptiw  of  our  Con- 
stitution It  bad  beoi  dedded  in  New  York, 
from  which  state,  it  was  said  In  Attorney 
Goieral  ex  rel.  Sduuits  v.  Brunst,  8  Wis.  787, 
section  4  of  artlde  e  was  taken,  that  a  sholfl 
held  tal,B  office  until  his  successor  was  elected 
and  qualified.  Curtis  v.  Kimball,  12  Wend. 
(N.  Y.)  275  (decided  In  1834) ;  Hinds  v.  Doub- 
leday,  21  Wend.  (S.  Y.)  223  (dedded  In  1839). 

From  these  conslderatlqns,  which  were  not 
called  to  our  attention  upon  tbe  original  ar^ 
gument,  we  are  now  convinced  Uiat  our  for- 
mer conclusion  proceeded  from  an  errwe- 
ous  assumption.  It  therefore  follows  that, 
with  respect  to  holding  over,  the  elective  and 
the  appointive  sheriff  are  on  the  same  basis. 
The  appointive  sheriff  holds  over  by  virtue 
of  the  express  provisions  of  the  Constitu- 
tion. The  elective  sheriff  holds  over  by  vir- 
tue of  the  statutory  provision,  if  indeed  such 
would  not  be  the  case  under  rules  of  oon- 
structlon  Independent  of  tbe  statute. 

[6]  We  now  come  to  a  reconsideration  of 
the  question  whether  a  sheriff,  by  the  act  of 
holding  over,  becomes  dlsquaUfled  from  again 
holding  the  office  for  a  period  of  two  solar 
years.  If  such  be  the  case,  then  it  la  ap- 
parent that  a  sberifF  who  bolds  over  for  a  day 
by  reason  of  the  failure  of  bis  successor  to 
qualify,  drcumstances  over  which  be  has  no 
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ccmtrol,  becomes  indlglble  for  tbe  next  suc- 
ceeding term.  Soch  a  rule  would  not  only  be 
barsb,  and  In  many  Inatancea  deprive 
electors  of  an  official  of  tbeir  choice,  but  it 
would  seem  to  bear  no  relation  to  the  ob- 
vious purpose  of  tlie  disqualifying  prorision 
of  the  Constitution.  That  prorltfoD  was  no 
doubt  Inserted  because  it  was  thought  the 
sheriff  had  extraordinary  powers  whidi 
could  be  exercised  for  the  purpose  of  influ- 
endng  the  electors,  and  thereby  perpetuating 
himself  in  office.  As  was  said  by  IHxon,  O. 
J.,  in  State  ex  rel.  Ames  t.  Southwlck,  13 
Wis.  365: 

"We  are  certain  that  they  considered  -the  al- 
Inrements  of  an  immediate  ^e-election  to  the 
office  of  BherilE  too  powerful  eTto  for  the  virtae 
and  manhood  of  a  sorerelgn." 

In  Coutant  t.  People,  11  Wend.  (N.  Y.)  Sll, 
the  chancellor  refers  to  the  proceedings  of 
the  constitutional  conventloD  of  New  York 
relating  to  ft  similar  disqualifying  prorision 
in  the  Ck>n&titutl<m  of  the  state,  wherein  it 
was  said  try  one  of  the  delegates  that  he 
should  be — 

"opposed  to  the  election  of  ■betiffs  by  the  peo* 
pie  if  the  elections  were  to  be  annual,  and  the 
sheriff  to  attend  the  polls  with  executions  In  bia 
pocket,  and  deputies  at  his  heels.  3Qt  give 
him  three  years  for  the  duration  of  his  of- 
fice, and  make  him  ineligible  for  the  next  three 
years,  so  that  he  may  not  suepend  the  collec- 
tion of  debts  with  a  view  to  his  re-election.*  ** 

And  again  the  same  delegate  said: 

"It  is  proposed  that  the  sherilf  shall  hold 
his  office  for  a  given  time,  and  then  be  ineligi- 
ble  for  a  time;  by  which  means  he  cannot  turn 
his  Infiaence  while  In  office  to  the  purposes  of  a 
re-election." 

If  sudi  were  the  motives  whidi  influenced 
the  adoption  of  the  disqualifying  pravislon,  it 
is  apparent  that  the  purpose  of  the  provi- 
sion was  to  prevent  the  sheriff  from  using  in- 
fluences at  his  command  to  peipetuate  him- 
self in  office.  It  is  true  the  constitutional 
prorision  under  consideration  provides  that 
he  shall  be  disquallfled  for  the  next  two 
years.  But  does  not  this  mean  the  next 
term?  The  same  section  fixes  the  termtof 
the  sheriff  at  two  years.  It  provides  tbat 
he  shall  be  disqualified  for  the  next  two 
years.  Manifestly  it  would  have  been  more 
definite  to  have  created  the  disqualification 
for  the  next  term.  But,  when  the  obvious 
purpose  of  the  disqualifying  prorision  is  con- 
sidered, and  it  appearing  that  the  term  of 
the  sheriff  is  fixed  at  two  years,  is  not  the 
disqualifying  [vovlslon  of  two  years  to  be 
construed  as  sjnonymous  with  the  term  of 
the  office?  Such  a  construction  will  not  de- 
tract from  the  virtue  of  the  provision.  Its 
obvious  purpose  will  be  conserved,  public 
business  will  not  be  suspended,  as  when  one 
elected  to  office  delays  in  qualifying  there- 
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for,  nor  wilt  one  elected  to  the  office  of  sher- 
iff be  disquallfled  for  four  instead  of  two 
years  by  virtue  of  circumstances  over  which 
he  has  no  controL  Oliis  construction  glres 
full  force  to  the  purpose  which  prompted  the 
adoption  of  the  dlsquallfl«ition.  Is  more  con- 
dudre  to  the  public  welfare,  and  minimizes 
the  restraint  upon  the  right  to  hold  office  as 
well  as  the  diolce  (tf  Sectors  fbr  office^ 

Upon  more  mature  consideration.  It  would 
seem  that  a  construction  of  section  4  of  ar^ 
tide  6  In  conformity  with  the  forcing  riews 
Is  not  only  the  more  reasonable,  but  has  the 
support  of  authority,  affirms  the  practical 
construction  a(Sx>rded  to  it  by  all  depart- 
ments of  state  government  tbroughout  the 
years  of  our  statehood,  and  better  promotes 
the  public  welfare.  We  therefore  hold  that 
one  elected  to  the  office  of  sheriff  retains  the 
office  until  his  successor  is  elected  and  quali- 
fied, and  that  the  two-year  period  of  disquali- 
fication mentioned  in  the  Oonstitntion  relates 
to,  and  is  synonymous  with,  the  term  of  the 
office  next  succeeding  that  for  which  the 
sheriff  is  elected  or  appointed.  It  follows 
that,  although  the  appellant  Johnson  held 
over  for  a  period  of  a  year  and  a  half,  he  was 
nevertheless  qualified  for  election  to  the  of- 
fice of  sheriff  for  the  term  beginning  on  the 
first  Monday  In  January,  1921;  that  the  com* 
plaint  states  no  cause  of  action,  and  that  the 
demurrer  thereto  should  have  been  sustained. 

This  permits  the  appellant  to  hold  the  of- 
fice of  sheriff  for  a  period  of  about  four  out  of 
four  and  a  half  years.  This  seems  like  trifl- 
ing with  the  constitutional  provision  we  hare 
been  eonaldering,  and  we  are  not  disposed  to 
deny  that  this  ercntnallt?  had  its  Influence 
upon  our  original  consideration  of  this  case. 
It  Is  a  familiar  saying  that  bard  cases  make 
bad  law,  and,  as  we  now  view  the  matter, 
our  effort  to  prevent  what  seemed  a  d^ance 
of  constitutional  provlstons  on  the  part  of 
appellant  would  have  resulted  in  an  unfortu- 
nate construction  of  the  fundamental  law  If 
our  original  decision  were  permitted  to 
stand.  The  circumstances  which  have  per- ' 
mltted  appellant  to  enjoy  what  seems  an  un- 
constitutional tenure  of  office  are  peculiar, 
and  are  due  somewhat  to  the  delays  inddent 
to  the  administration  of  Justice,  as  it  re- 
quired a  year  and  a  half  to  obtain  a  decision 
of  this  court  that  be  was  disqualified  for  hold- 
ing the  office  during  the  term  succeeding  tbat 
for  which  was  appointed.  Although  this 
seeming  flouting  of  constitutional  provisions 
may  be  resented,  some  solace  Is  offered  In 
the  thought  that  the  result  has  been  in  no 
wise  offensive  to  a  majority  of  the  electors 
of  Barron  county,  as  the  appellant  was  their 
deliberate  choice,  uninfluenced  by  any  powers 
of  persuasion  appertaining  to  the  office  of 
sheriff;  he  not  being  an  lucumbent  of  tbat 
office  when  elected  for  the  present  torm. 
But,  however  this  may  be.  It  is  more  cm- 
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ducive  to  Justice  to  intrencb  sound  and  abid- 
ing principles  In  oar  jurisprudence  by  which 
Justice  Is  to  be  declared  throughout  the 
years,  even  though  the  Immediate  result  may 
not  be  viewed  with  favor,  than  to  accommo- 
date settled  and  well-considered  principles 
to  Immediate  necessities,  so  that  during  the 
course  of  time  they  become  so  wari)ed  and 
distorted  that  the  citizen  has  no  rule  or 
guide  for  lawful  conduct.  It  Is  more  Import- 
ant that  fixed  rules  of  conduct  be  maintained, 
so  that  the  Individual  may  know  when  he  Is 
acting  within  the  law,  than  to  Impair  such 
rules  In  an  efCort  to  administer  justice  In  ac- 
cordance with  the  views  of  the  judge  in  each 
Individual  case,  resulting  In  a  system  of  Ju- 
risprudence where,  in  order  to  know  what 
he  may  lawfully  do,  the  Individual  must  con- 
jecture concerning  the  abstract  notions  of 
Justice  which  may  be  entertained  by  the 
Judge  before  whom  his  case  will  be  tried.  It 
is  believed  the  conclusion  now  reached  In  this 
case  announce  a  construction  of  the  constl- 
tDtlonal  proTialOD  involTed  that  embodies 
good  pabUc  policy  and  fully  accompllsbes 
the  purpose  vt  its  adoption. 

The  tormet  Judgment  entered  bereln  is  Ta- 
cated.  The  order  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to 
sostaln  the  demurrer, 

SIEBEOSEB,  a  J.,  took  no  part. 


STATE  ax  rel.  WISCONSIN  DRY  MILK  CO. 
it  al.  V.  CIRCUIT  COURT  OF  OODQE 
COUNTY  at  al. 

(Saprame  Court  of  Wisconsin.   Feb.  7,  1922.) 

1.  Corporatiom  «»668— Vanua  statate  as  ao- 
tlons  against  wrporatlons  "existisB  under 
the  law  of  this  atata"  lield  to  Indnde  roralDs 
corporations. 

St  1819.  8  2619,  sabd.  6,  placing  venue  of 
.  actioDB  against  any  other  corporation  "exiBting 
under  the  law  of  this  state**  In  the  couoty  in 
which  It  is  Mtnated  or  has  its  principal  office 
or  place  of  business  or  in  wbich  the  cause  of 
action  or  some  part  thereof  arose,  indudes 
foreign  corporations,  and  subdivision  7,  pro- 
viding for  venue  in  any  county  designated  in 
complaint  against  nonresident,  does  not  apply  to 
a  foreign  corporation,  as  it  relates  only  to 
actions  not  enumerated  In  other  subdivisions. 

2.  CerifcoratloN*  4=>666— Foreign  oorporation 
to  ko  sued  In  county  where  It  has  Its  princi- 
pal offloe  or  where  cause  of  action  arises. 

Under  St.  1919,  S  2619,  subd.  6,  the  prop- 
er place  of  trial  of  an  action  against  a  foreign 
manufacturing  corporation  is  the  county  where 
it  has  its  principal  office,  or  the  county  in 
which  the  cause  of  action  or  some  part  thereof 
arose,  and  not  in  the  county  where  it  has  its 
factory  or  the  greater  part  of  its  property. 


3.  Statutes  «=»I99— "Or"  and  "aaiT  may  bt 
Interohangad. 

The  words  "or"  and  "and"  In  statotes  are 
often  used  Incorrectly,  and  where  a  strict 
reading  renders  the  sense  dubious,  one  may 
be  read  In  place  of  the  odier,  In  deference  to 
the  meaning  of  the  context,  In  view  of  St. 
1919,  {  1770b-10. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  B^st  and  Second  Scries,  And: 
Dr.] 

4.  CerporatloBs  «9>a20(l)— AoMaa  agalaat  of- 
ficers of  foralga  eorporatloa  keld  nalstala- 
able  In  state. 

An  action  to  recover  in  behalf  of  a  for- 
eign corporation  moneys  converted  by  Its  offi- 
cers, as  well  as  moneys  lost  to  the  corporation 
by  their  fraudulent  and  negligent  conduct,  fa 
maintainable  within  the  state. 

5.  CorporatloQS  «=»665<3)  —  Creditors  aad 
stocMiolders  of  foreign  oorporatlons  aot  wltli- 
out  remedy  Is  tills  stale  for  frauduleat  eoa- 
dact  of  offloers,  though  It  mqr  [ntsrfare  with 
Internal  managenient. 

Though  the  state  courts  will  not  assume 
to  exercise  viaitorial  powers  over  a  foreign 
corporation,  and,  In  absence  of  statutes,  pro- 
ceedings to  forfeit  a  corporation  franchise  must 
be  brought  in  the  country  or  state  in  which  the 
corporation  wai*  created,  creditors  and  stoclc- 
holders  are  not  without  remedy  in  the  state 
for  the  fraudulent  conduct  of  officers,  thou^ 
it  may  interfere  with  the  Internal  management 
of  the  corpori^on. 

6.  Corporations  *  nSlW  Canse  of  aeOan  ra- 
aioved  to  conaty  wkera  principal  plaea  of 
biBlness  of  forelga  oorporatlen  sxlstod. 

In  equitable  action  to  recover  In  behalf  of 
a  foreign  corporation  moneys  converted  by  its 
officers  as  well  as  moneys  lost  to  the  corpora- 
tion by  their  fraudulent  and  negligent  conduct, 
held,  that  neither  the  cause  of  action  nor  any 
part  thereof  arose  within  the  county  where 
the  action  was  brought,  though  numerous  acta 
occurred  in  such  county  incidental  to  and  lead- 
ing up  to  the  cause  of  sction  and  quite  nec- 
essary to  its  malntsnance,  under  St.  1919,  i 
2619,  subd.  6,  and  action  ahould  be  removed 
to  coun^  where  the  corporation  had  its  prin- 
cipal place  of  busineas. 

7.  Vease  «s»56— Osmaari  for  otuago  hoM  to 
suflloleBtiy  designate  eoanty. 

Where  defendant  was  entitled  to  remove 
the  cause  for  triid  to  only  one  county  designat- 
ed in  his  demand,  it  cannot  be  said  that  his 
demand  was  not  sufficient  because  he  failed  to 
demand  that  the  trial  be  had  within  the  "prop- 
er county"  as  required  ^fr  statato. 

Mandamus  by  the  State,  on  the  relation  of 
the  Wisconsin  Dry  Milk  Company  and  othvs, 
to  compel  the  Oircolt  Conrt  of  Dodge  County 
and  Hon.  a  H.  Davidson,  Judge  of  the  Thir- 
teenth Circuit,  to  Change  the  ptaoa  of  trial 
of  an  action.  Writ  granted. 

This  l8  a  mandamus  proceeding  tiron^t  to 
compel  the  circuit  Judge  of  the  TMrteenth 
circuit  to  diange  the  place  of  trial  tram 
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Dodge  county  to  Milwaukee  count;  of  an 
action  brought  by  Fred  W.  Hogers  against 
the  Wisconsin  Dry  Milk  Company,  a  Dela- 
ware corporation,  and  certain  of  Its  oOlcers 
and  directors. 

The  action  was  commenced  on  November 
15,  1921,  by  service  of  a  summons  and  com- 
pl^t.  D^endants  moved  for  a  change  of 
tbe  place  of  trial,  which  motion  was  denied. 

LaiiCbecA,  Boesel  ft  l^ncUi«ii»  Milwau- 
kee, for  petltttmenk 

Lnedk,  (Mark  ft  Laed^  ot  Beam  Dam» 
for  defendants. 

JONES,  J.  Hie 'complaint  in  the  <fflginal 
action  alleged  that  the  defendant  corporation 
was  organized  under  the  laws  of  Delaware, 
an'd  that  Its  property,  adapted  to  the  manu- 
facture of  milk  powder  from  whole  milk,  Is 
situated  in  Dodge  county,  Wis. ;  that  the 
plaintiff  Is  a  stockholder  In  the  corporation ; 
that  on  December  81,  1920,  there  were  not 
sufficient  assets  to  pay  the  liabilities  of  the 
corporation;  that  property  was  Inventoried 
at  an  excessive  value;  that  since  December 
81,  1920,  by  reason  of  gross  mismanagement, 
the  corporation  had  been  losing  money,  and 
Its  assets  were  being  wasted,  and  that  there 
was  danger  of  bankruptcy  and  loss  to  credi- 
tors and  stockholders,  and  that  under  proper 
managem^mt  substantial  profits  conld  be 
made;  that  since  said  date  the  corporation 
has  been  ttnder  the  managemmt  of  Incom- 
petent offlclals,  causing  heavy  loeses;  that 
excessive  salaries  are  being  paid  to  inonnpe- 
tent  men;  that  It  is  necessary  to  have  the 
ocKiperation  of  fanners  In  the  ridnlty  of  the 
Idant,  and  that  an  organization  antagonistic 
to  defeaadant  is  being  attempted  by  the  (tf- 
flcers  of  the  company,  whereby  the  corpora- 
tion is  being  undermined;  that  tbe  individ- 
ual defendants  are  or  have  been  officers  or 
directore  of  tbe  corporation ;  that  they  car- 
ried oat  ft  plan  for  acauirlng  stock  wtttioot 
paying  therefor  by  reporting  a  much  greater 
purcbaae  prloe  fOr  land  and  other  property 
tflian  waa  In  fact  paid.  wHereby  large  sums 
were  converted  to  ttie  use  of  tbe  Individual 
defendants;  that  an  eztaudve  sellii«  cam- 
paign was  orf^nized  by  the  IndiTidnal  de- 
fendants and  a  large  number  of  canvassers 
were  employed  to  obtain  purchasers  of  sbx^ 
of  the  corporation,  who  operated  extensively 
in  Dodge  county,  and  made  false  representa- 
tions as  to  the  value  of  tbe  stock  whereby  not 
less  than  |200,000  was  wrongfully  diverted 
from  the  corporation  and  converted  to  the 
use  of  the  Individual  defendants;  and  that 
the  plaintiff,  among  others,  was  eo  de- 
frauded. 

The  complaint  prays  that  tbe  affairs  of  the 
oorporatlon  be  wound  up  and  Its  assets  dis- 
tributed; that  a  receiver  be  appointed  to 
carry  on  tbe  business,  and  finally  to  sell  the 
assets,  pay  the  debts,  and  distribute  the  sur- 


plus among  tbe  stockholders;  that  the  indi- 
vidual defendants  be  required  to  account  for 
their  fraudulent  transactions ;  for  an  In- 
junction and  such  other  relief  as  .may  be  Just. 

Tbe  above  is  a  mere  outline  of  the  elabo- 
rate complaint,  but  Is  deemed  suffldent  to 
present  the  questions  raised. 

There  Is  very  great  diversity  in  state  stat- 
utes relating  to  tbe  place  of  trial  of  actions 
against  foreign  corporations.  We  find  stat- 
utes permitting  them  to  be  sued  wherever  a 
state  agent  resides;  wherever  the  cause  of 
action  arose  or  an  agent  Is  located;  only 
where  tbe  principal  office  and  iriace  of  busi- 
ness are  located ;  where  their  business  is 
done  or  corporate  franchises  are  exercised; 
any  county  where  they  do  business  by  an 
agent;  where  they  have  a  business  office  or 
a  resident  representative  on  whom  process 
may  be  served ;  where  they  have  property 
or  debts  due;  or  where  one  of  tbe  parties 
resides. 

There  Is  such  lack  of  uniformity  in  these 
statutes  that  very  little  aid  can  be  obtained 
from  Judldal  decisions  construing  them.  Al- 
though  there  may  be  quite  a  similarity  be- 
tween the  statutes  on  the  subject,  the  pres* 
ence  or  omission  of  a  elanse  or  even  a  word 
may  cause  a  court  decision,  however  able.  In 
construing  one  statute,  to  be  of  Uttle  value 
In  constming  the  other.  It  would  be  a  real 
service  to  the  administration  of  Justice  It 
statutes  could  be  adopted  In  the  several  states 
providing  for  uniformity  in  determining  the 
mode  of  service  of  process  on  corporations, 
foreign  and  domestic,  and  the  places  of  trial. 

[1]  In  this  state  8t.  1919,  i  2619.  regulates 
the  place  of  trial  of  actlcms,  and  is  followed 
by  other  sections  relating  to  change  of  venue. 
The  first  subdivision,  deals  with  local  ac- 
tions; the  second  with  actions  against  pub- 
lic officers,  and  penalties  and  forfeitures ;  the 
third  with  actions  for  divorce;  the  fourth 
with  interurban  railroads ;  and  the  fifth  with 
Insurance  companies. 

It  Is  conceded  by  both  petitioners  and  de- 
fendant that  the  question  before  aa  Is  to  be 
settled  by  a  construction  of  one  of  the  fol- 
lowing sections: 

"Against  Olher  OorporaUotu.  Sixth.  Of  an 
action  against  any  other  corporation  existing 
under  the  law  of  this  state,  the  coanty  In 
which  it  is  situated  or  has  its  principal  office 
or  ji^aee  of  boslness,  or  in  which  the  cause  of 
action  or  sonw  part  thmof  arose. 

"Other  Aotiotu.  Seventh.  Of  any  other  ac- 
tion, the  county  In  which  any  defendant  resides 
at  tbe  commencement  of  the  action;  or  If 
neither  defendant  resides  within  this  state,  any 
county  which  the  plaintiff  designatea  in  Us 
contpUIat.**  ' 

Subdivisltms  8,  9,  and  10  relate  to  actions 
brought  by  the  state  against  the  state  and 
actions  on  ofildal  bonds. 

It  is  argued  by  counsel  for  petitioners  that 
Ihe  only  subdivision  oi  tbe  section  appUca- 
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'tile  to  the  situation  in  this  case  ia  the  sev- 
enth ;  that  this  is  the  only  one  that  contem- 
plates the  contingency  of  there  being  several 
defendants  in  an  action  whose  residences  ma; 
be  in  different  counties  of  the  state.  Then 
It  is  argued  that,  since  this  subdivision  gov- 
erns, the  residence  of  the  eorporaUon  fixed 
the  place  of  trial,  and  numerous  authorities 
are  cited  to  the  proposition  that  the  residence 
of  a  foreign  corporation  is  where  thei  princi- 
pal office  is  located. 

Sabdiviedoi  7  does  not  specifically  Include 
corporatlcms,  for&lgn  or  d<Hne8tic:  It  evi- 
dently  relates  to  a  large  class  of  transitorr 
actions  not  enumerated  in  the  otber  subdlvl- 
Biona. 

CoQi^  for  petitionera  argue  that  subdi- 
Ti^on  6  cannot  Include  foreign  corporations 
because  tbey  are  not  "existlig  under  the  law 
ot  this  state-"  Of  course  a  for^gn  corpora- 
tion is  created  and  exists  In  the  state  where 
It  received  Its  charts.  But  can  It  he  said 
that  It  exists  nowhere  else?  The  first  defini- 
tion of  the  word  "exist"  in  the  Century  Dic- 
tionary Is  To  have  actual  being  of  any 
kind."  It  is  not  uncommon  practice  for  cor- 
porations to  be  incorporated  under  the  laws 
of  some  state  which  are  deemed  favorable, 
and  to  conduct  substantially  their  entire 
business  In  some  other  distant  state.  The 
corporation  could  not  have  legally  carried  on 
business  in  Wisconsin  until  It  complied  with 
our  statute  regulating  the  admission  of  for- 
eign corporations  to  do  business  In  this  state. 
After  such  compliance,  It  became  a  corpora- 
tion existing  under  the  law  of  this  state. 
In  the  various  subdivisions  of  the  statute 
there  is  no  mention  of  foreign  corporations 
unless  they  are  included  in  the  words  "of  an 
action  against  any  other  corporation  existing 
under  the  law  of  this  state."  It  Is  our  view 
that  this  language  Includes  domestic  cor- 
porations not  otherwise  designated  in  this 
statute  and  foreign  corporations  as  well.' 

[I]  It  ia  argned  by  counsel  for  defendant 
In  this  proceeding  that,  since  the  manufac- 
turing plant  of  the  corporation  la  located  and 
operated  in  Dodge  county,  that  Is  the  county 
In  which  the  corporation  Is  situated,  and  the 
proper  place  for  trial,  notwithstanding  the 
princiiMl  office  or  place  of  buslneas  is  In 
Milwaukee. 

In  actions  against  railroads,  the  statute 
provides  that  a  proper  place  ot  trial  is  the 
county  In  which  plaintiff  resddes.  If  the  road 
extends  Into  such  county,  or  the  county  In 
which  the  cause  of  action  arose,  and,  if  the 
road  does  not  extend  into  either  such  county, 
the  action  may  be  commenced  in  any  county 
Into  which  the  road  does  extend.  The  Leg- 
islature might  hare  enacted,  that  actions 
against  corporations  In  gmeral  might  be  tried 
in  any  county  in  which  the  same  has  prop- 
erty, or  Indeed  In  any  county  of  the  state, 
but  this  has  not  been  the  le^dative  policy. 


Many  corporations  In  this  State,  foreign  and 
domestic,  have  property  and  branch  offices  In 
many  parts  of  the  state.  We  do  not  think 
it  has  been  the  understanding  oi  the  profes<- 
sion  that  such  facts  made  the  location  of  the 
office  or  the  property  the  proper  place  of 
trial  for  transitory  actions. 

A  rule  that  actions  against  corporations 
are  triable  in  any  county  where  they  may 
bave  property  would  lead  to  much  uncertain- 
ty and  c(mfuBion.  It  is  true  that  In  this 
cose  die  plant  is  operated,  and  most  ct  the 
tangible  property  is  located  In  Dodge  coun^, 
but  the  rule  should  be  general  in  its  ^>pli- 
cation,  and  not  affected  bj  the  anititant  of 
inroperty  In  the  rei^kectlva  counties^ 

There  Is  force  In  the  argument  that,  in  or- 
der to  give  full  effect  to  the  wocda  "The  coun- 
ty In  whl<di  It  is  situated,"  it  should  be  held 
that  Dodge  county  was  a  proper  idace  for 
trial.  This  clause  is  followed  by  the  words 
"or  has  its  principal  office  or  place  of  bud- 
ness."  Counsel  for  defendants  in  this  pro- 
ceeding have  dted  Sj^atley  r.  Xtallway  Co, 
77  Ark.  412,  96  S.  W.  776.  where  it  was  held« 
construing  quite  ^milar  language,  Oiat,  for 
the  purpose  of  service  under  the  statute,  a 
corporation  is  situated  where  it  has  Its  prin- 
cipal office  or  place  of  business,  that  the 
qualifying  term  "principal"  precluded  the 
Idea  of  there  being  more  than  we  office  or 
place  of  business  where  the  corporation  might 
be  served,  and  that  a  different  construction 
would  change  the  meaning  of  the  word.  But 
on  rehearing  it  was  held  that  this  construc- 
tion of  the  statute  was  not  correct,  and  that 
the  situation  of  the  corporation  and  its  prin- 
cipal office  might  be  in  dfferent  places,  and 
that  suit  might  be  maintained  In  either  coun- 
ty. 

A  majority  of  this  court  are  of  ttie  oi^n- 
i<m  that  Qie  former  dedidon  at  tb»  Axkonsoa 
court  was  correct,  and  the  iscq^  place  ot 
trial  of  the  preamt  action  is  tlie  coonty 
where  the  oorporatton  has  its  principal  ofilce 
or  the  county  in  which  the  canse  ot  octtou 
of  some  port  thereof  arose. 

[S]  It  is  a  temillar  rule  of  construction 
that  the  words  "or"  and  "and"  are  often  used 
incorrectly,  and  that,  where  a  strict  reading 
would  xea6es  the  sense  dubioiu,  one  may  be 
read  in  pla<»  of  the  other,  in  defermce  to  the 
meaning  of  the  cont^t  Menominee  Biver 
Com.  T.  Spies  Com..  147  Wis.  6S9,  132  N.  W. 
1118;  SUte  ex  rel.  Blch  t.  Stdner.  160  Wis. 
176,  161  N.  W.  256  ;  2  Lewis'  Sutherland's 
Statutes,  {  897. 

It  is  our  conclusion  that  the  words,  "the 
county  In  which  it  Is  situated  or  tias  its  prin- 
cipal office  or  place  of  business"  means  the 
principal  office  of  the  corporation.  It  is  there 
that  the  books  and  records  of  the  corporation 
are  supposed  to  be  kept  and  there  Its  princi- 
pal officers  are  supposed  to  attend  to  the  af- 
fairs of  the  company.  In  the  absence  of  stat- 
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place  for  ser^ee  to  be  made  and  actions 
agotittt  tbe  company  to  be  tried. 

In  thia  connection  It  la  proper  to  refer  to 
section  ITTOb— 10,  Stats.,  wUcb,  In  part,  la  as 
ftdlows: 

'*Powen  ontf  RighU  LimUcd  to  Thote  of 
Domegtio  Oorporationt.  •  *  •  All  foreign 
corporatloDS  and  the  officers  and  agents  there- 
of doing  business  in  this  state,  shall  be  sub- 
jected to  ell  tbe  liabilities  and  restrictions  that 
ate.  or  may  be  imposed  upon  [like]  corpora- 
tions, •  *  «  organized  under  the  laws  of 
this  state,  and  shall  haTe  no  other  or  greater 
powers." 

This  section  does  not  specifically  mention 
the  service  of  process  and  tbe  place  of  trial, 
bnt  supports  the  view  that  foreign  corpora- 
tions should  have  no  better  right  to  changes 
of  Tenue  than  domestic  corporatl(«a. 

[4]  This  brings  us  to  the  question  whether 
the  cause  of  action  or  any  part  thereof  arose 
in  Dodge  county,  where  the  manufacturing 
plant  is  located.  This  Is  In  the  nature  of  an 
equitable  action  to  recover  in  behalf  of  the 
corporation  moneys  converted  by  Its  officers, 
as  well  aa  moneys  lost  to  the  corporation 
by  their  fraudulent  and  negUgmt  conduct. 
That  such  an  action  may  be  maintained 
against  the  otHcers  of  a  foreign  corporation 
was  decided  hi  Ganzer  v.  Bosenfeld,  153 
Wis.  442,  141  N.  W.  m.  In  the  opinion  in 
that  case  it  was  said  by  Mr.  Chief  Justice 
WInslow: 

"It  Is  doubtless  true  that  the  courts  of  a 
state  will  not  assume  to  dissolve  or  regulate 
tbe  internal  affairs  of  a  foreign  corporation, 
in  other  words,  they  will  not  exercise  vialtorial 
powers  over  sucb  a  corporation:  but  they  may 
and  wil],  in  a  proper  case,  require  an  account- 
ing and  restoratioQ  of  property  and  mooay 
misappropriated  or  wasted  by  unfaithful  offi- 
cers who  are  within  their  jurisdiction." 

[I]  It  IB  true  that  the  courts  of  a  state 
will  not  assume  to  exercise  Tlsltorlal  powers 
over  a  foreign  corporation,  and,  in  the  al>> 
sence  of  statutes,  proceedings  to  forfeit  a 
corporate  franchise  must  be  brought  in  the 
country  or  atate  In  which  the  corp<»ation 
was  created.  12  Ruling  Case  Law,  "Foreign 
Corporations,"  {  86.  But  creditors  and  stock- 
holders sre  not  without  remedy  tor  the 
fraudulent  conduct  of  directors  and  officers. 

"Where  an  necessary  parties  are.  within  the 
jurisdiction,  relief  may  be  afforded  to  stock- 
holders or  creditors  against  fraud  or  illegality, 
even  though  to  some  extent  it  may  interfere 
with  the  internal  management  of  a  foreign  cor- 
poration. Illegal,  fraudulent,  or  ultra  vires 
acts  have  been  restrained,  although  necessarily 
this  involves  an  interference  with  the  internal 
management.  A  foreign  corporation  may  main- 
tain en  action  against  former  officers  and  di- 
rectors who  are  resident  within  the  jurisdic- 
tion to  secure  redress  for  negligent  and  fraudu- 
lent acts  of  defendants  while  officers  of  the 
corporation.  Where  a  stockholder  may  sue  on 


behalf  of  the  corporation  to  redress  a  wrong 
done  to  it  by  its  officers,  directors,  or  agents, 
in  accordance  with  the  established  rules  gov- 
erning representative  stockholders'  suits,  such 
suits  may  be  brought  by  stockholders  of  foreign 
corporations  against  resident  defendants  with- 
out violating  the  rule  against  interference  with 
tbe  latemal  affairs  of  foreign  corporations.*' 
14A,  Corpoa  Juris,  1881*  dting  many  cases. 

[I]  The  aueirtiott  whether  any  part  of  the 
cause  of  actkm  in  this  cause  of  action  arose 
fn  Dodge  county  Is  not  free  trom  difficulty. 
It  la  alleged  that  fraudulent  represeataUo^s 
were  made  in  Dodge  county  hy  canvassers 
procuring  subscriptions  to  a  large  amount  a£ 
Btodc  whereby  large  nuns  we»  diverted  from 
the  oorporatlDn.  It  is  not  stated  that  all 
of  the  subscriptions  were  obtained  In  that 
county,  nor  where  th^  wen  paid.  No  relief 
is  demanded  that  the  sales  of  stodk.  be  set 
aside.  So  tar  as  appears,  the  purdusers 
still  own  the  stock,  and  a  claim  la  made  that 
a  lat^  amount  was  wrongfully  diverted  from 
tbe  treasury  of  the  company  and  converted  to 
the  use  of  the  ludividual  defendants.  The 
gravamen  of  the  complaint  is  that  the  direc- 
tors and  officers  had  fraudulently  laid  their 
plans  to  enridi  themselves  at  the  expense  of 
the  company,  and  by  mrny  acts  of  fraud,  as 
well  aa  by  mismanagement  and  neglect,  had 
succeeded  In  their  plana  It  must  be  as- 
sumed, In  the  absence  of  allegations  to  the. 
contrary,  that  tbe  wrongful  ^cts  were  plan- 
ned at  the  principal  place  of  business  of  the 
company  In  Milwaukee.  There  would  be  no 
difficulty  In  coming  to  the  conclusion  that 
the  main,  primary  cause  of  action  arose  at 
that  place.  The  more  difficult  Question  Is 
whether  "some  part  thereof"  arose  elsewhere* 
The  language  of  the  statute  was  construed  in 
Bruil  V,  Northwestern  Mutual  Belief  Aas'n, 
72  Wis.  430,  39  N.  W.  029,  where  it  waa  held 
that  a  proper  i^ace  of  (rial  of  an  action 
against  a  life  insurance  company  was  the 
county  In  which  the  insured  resided  and  In 
which  his  death  occurred.  In  the  (pinion 
Cole,  Chief  Justice*  said: 

**It  seems  to  us  dear  that  no  cause  of  action 
arose  on  this  contract  nntfl  tbe  death  of  the 
assured  in  Iowa  couoty  and  notice  thereof  to 
the  defendant.   The  words,  'cause  of  action,' 

as  here  used,  would  seem  to  be  synonymous 
with  right  of  action,  and  include  the  act  or 
omission  without  which  there  would  be  no 
cause  of  action  or  right  of  recovery.  'A  canse 
of  action  is  said  to  accrue  to  any  person  when 
that  person  first  comes  to  a  right  to  bring  an 
action."* 

In  Hoeleyk  t.  Wlsc<«isin  Odd  Fellows^  86 
Wis.  463,  67  N.  W.  48,  the  principal  offlcie 
of  the  life  Insurance  cunpany  was  In  Ull< 
wauhee.  In  the  (wlnl(m  by  Mr.  Justice  Wins- 
low,  holding  that  La  Crosse  county  was  a 
proper  place  for  trial,  it  was  said: 

"Of  course,  tbe  making  of  tbe  contract,  the 
payment  of  the  premium  a,  the  death  of  the 
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assured,  and  the  farnisMnf  of  the  proofs  of 
death,  are  all  essential  and  Tital  facts  witboat 
which  there  would  be  no  cause  of  action;  but 
even  with  all  of  these  facts  no  cause  of  action 
would  be  complete  until  ninety  days  bad  passed 
after  the  receipt  of  proofs  without  payment. 
Xt  was  the  default  in  payment  within  the  nine- 
ty days  which  made  the  caaae  of  action  per- 
fect. Prior  to  this  defaolt  an  action  would 
have  been  premature.  This  default  took  place 
in  La  Crosse  county,  because  by  the  contract 
and  by-laws  of  the  company  the  check  was  to 
be  delivered  to  the  benefidarles,  and.  as  they 
were  continuously  residents  of  La  Crosse,  that 
delivery  was  to  to^a  place  in  La  Croase 
county." 

In  State  ex  rel.  Northwestern  Mutual  In- 
snrance  Co.  v.  Circuit  Court,  165  Wis.  387. 
162  N.  W.  436,  It  was  held  that  no  part  of 
the  cause  of  action  ca  a  life  insurance  policy 
arose  Id  Wausliara  county.  This  was  the 
residence  of  the  assured  until  his  death  In 
Chica^.  The  notice  and  proofs  of  death 
were  drawn  in  Waushara  county  and  mailed 
there,  and  in  that  county  the  administrator 
of  the  estate  of  the  assured  was  appointed. 
It  was  held  that  no  part  of  the  cause  of  ac- 
tion arose  in  Wamthara  county,  and  that  the 
pn^^er  place  of  trial  was  in  Milwaukee 
county. 

It  will  be  seen  that  there  may  be  numerous 
tacts  inddratal  to  and  leading  up  to  a  cause 
of  action  and  quite  necessary  to  its  main- 
tenance which  are  not  a  part  of  it  wlthhi  the 
meaning  of  the  statute.  In  the  case  before 
U8  there  was  a  long  ^aln  of  facts  on  whidi 
the  plaintiff  relied  as  showing  the  misconduct 
of  the  directors,  and  on  which  he  relied  in 
asking  for  thft  appointment  of  a  receiver. 
It  would  serve  no  useful  purpose  for  us  to 
attempt  to  lay  down  any  general  rule  which 
should  govern  In  all  cases  where  the  con- 
struction of  this  dause  of  the  statute  might 
come  In  question.  The  difficulty  of  such  an 
undertaking  is  well  Illustrated  in  a  very  In- 
teresting and  elaborate  opinion  by  Mr.  Chief 
Justice  Winslow  where  the  meaning  of  the 
terms,  "subject  of  the  action"  and  "trans- 
action" was  discussed.  McArthur  v.  Moffet, 
143  Wis.  564, 128  N.  W.  446,  33  L.  R.  A.  (N.  S.) 
264.  We  must  be  content  to  pass  upon  the 
problem  here  presented  and  leave  each  case 
to  be  determined  when  necessary. 

We  are  not  disposed  to  hold  that  the  fact 
that  the  property  of  the  corporation  was  lo- 
cated In  Dodge  county  or  that  subscriptions 
for  stock  were  taken  there  authorize  us  to 
decide  that  a  part  of  the  cause  of  action 
arose  within  that  county  within  the  meaning 
of  the  statute.  To  so  hold  might  afford  a 
precedent  that  in  suits  by  stockholders  to 
wind  up  corporations  and  distribute  the  as- 
sets, and  for  the  appointment  of  receivers, 
any  misconduct  of  an  agent  in  any  county 
of  the  state  would  suiQce  to  make  that  county 
the  place  of  tri&l  for  sodi  an  action. 


[7]  Defendants'  connsd  make  the  datan 
that  the  demand  tm  change  of  venue  was  noc 
suffldent,  rdyhig  on  Anderson  r.  Arpln  H. 
Ll  Oo.,  181  Wia  84. 110  N.  W.  188.  where  the 
movii^  party  failed  to  demand  In  the  motion 
papers  t3iat  the  trial  be  had  vltbin  the  "prop- 
er oonnty"  as  required  by  tha  statute.  In  a 
later  ease  this  court  said: 

"In  the  Anderson  case  there  were  two  coun- 
ties to  either  of  which  the  defendant  was  en- 
titled by  statute  to  remove  the  cause  for  trial. 
The  instant  case  is  of  such  a  nature  that  the 
statute  gives  the  defendant  the  right  to  re- 
move it  to  only  cue  county,  namely,  Winne- 
bago county,  named  in  the  demand.  Under  the 
facts  in  the  instant  case  Winnebago  county  is 
by  statute  the  proper  county,  and  it  would  be 
quite  a  techoicality  to  hold  that  the  movant 
must  ratify  the  statute  by  again  dedariag  In 
his  demand  what  the  statute  has  already  de- 
clared. The  demand  moat  be  hsld  snflkfoit." 
Bessie  v.  Halsay,  148  Wis.  171,  172,  184  N. 
W.  862. 

In  the  present  case  there  was  only  one 
county  to  which  the  petitioners  were  entitled 
to  have  a  removal,  and  the  demand  desig- 
nated Milwaukee  county  as  the  proper  place 
of  trial,  and  sufficiently  described  the  loca* 
tion  of  the  principal  office  and  place  of  busi- 
ness of  the  corporation. 

It  is  adjudged  that  the  peremptory  writ 
of  mandamus  issue  as  prayed  In  the  petition ; 
no  costs  to  be  taxed. 

SIBBBGKER.  <X  J.,  took  no  part:  . 


la   rs   REEVE'S   GUARDIANSHIP.  Ii  n 
FRAKER  at  al.  la  rt  ANDERSON.* 

(Supreme  Court  of  Wlsconshi.   Feb.  7,  1922.) 

1.  Wills  •9=3746— Residuary  legatee*  held  not 
barred  hy  laches  from  seeking  cancellatloa 
of  settlement  with  supposed  legatee  on  dis- 
covery that  he  was  not. 

Where  testator  gave  son  Ufe  estate  with 
remainder  over  to  his  issue,  or,  in  default  of 
issue,  to  testator's  residuary  legatees,  the  re- 
sidnary  legatees  were  not  barred  laches 
from  seeking  a  cancellation  of  proceedings  in 
which  they  had  made  a  settiement  with  child 
claimed  by  eon's  surviving  widow  to  b«  son's 
issue,  on  surviving  wife's  subsequent  confessioD 
that  snch  child  was  not  son's  issue,  tbough 
residuary  legatees  had  suspected  fraud,  where 
surviving  wife  produced  birth  certificate  and 
continued  to  assart  sndi  child  to  be  son's  is- 
sue; legatees'  suapieioDS  being  iasuffldent  to 
warrant  any  reasonable  expectation  of  suecesa 
in  establisbing  fraud. 

2.  Limitation  of  actions  ^100(9)— Rasldnary 
legatees  not  barred  from  eanoaliag  settleaisBt 
with  supposed  legatoa,  wliare  aotleg  was 
brought  wltMa  one  year  after  dlsoovary  of 
fraud. 

Besiduary  legatees  held  not  barred  by  lim- 
itations under  St  1919,  f  4222.  snbd.  7,  from 
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H«ki]ig  cancellation  of  settlement  with  child 
who  had  fraudulent!;  been  passed  ofl  an  legatee, 
where  fraud  perpetrated  was  not  discovered 
until  one  year  prior  to  commencement  of  the 
action,  even  though  they  had  previously  sus- 
pected the  fraud,  without  knowledge  of  the  real 
facts  and  without  means  of  ascertaining  the 
real  facts. 

3.  Guardian  and  ward  «s3|8i7-Court,  on  dlsoov- 
•ry  of  fraud  in  passing  off  baby  as  decedent's 
Isua,  proparly  canoeiad  guardfan's  reltaae  of 
wftfiTs  daim  to  land  ud  rofandad  anoint  ro- 
oelved. 

On  county  courts  dlaeorery  that  diUd  that 
mrviving  wife  had  fraudnleaUy  daimed  to  be 
the  issue  of  deceased  husband,  and  for  whom 
court  had  appointed  a  guardian,  was  not  in 
fact  the  husband's  child,  it  was  proper  for  court 
to  cancel  proceedings  in  which  guardian  had 
received  certain  sum  in  releasing  child's  claim 
as  the  issue  of  the  hnsbaud  to  certain  property, 
and  to  order  guardian  to  refund  amount  so 
received  to  persons  with  whom  settlement  was 
mode,  even  though  auch  persons-  bad  delayed 
for  more  than  tbe  period  cdl  Hmitationa  in  aaek- 
ing  cancellation  of  audi  proceedlnga  and  the 
return  of  the  amount  so  paid,  since  the  guard- 
ianship proceedings  were  void  for  want  of  a 
ward  under  St  1919,  {  8962,  making  it  the  dntr 
of  the  court  to  clear  its  records  of  the  result 
of  such  fraud  and  to  dispose  of  the  fund  over 
which  it  has  control  through  the  guardian,  as 
Its  de  facto  officer,  to  persons  entdUed  thereto. 

4.  Coirrls  ^=>I98— Power  of  donnty  ooart  over 
property  of  deceased  parton  aot  Impaired  by 
lapse  of  time. 

The  duty  and  power  of  the  couaty  court, 
BO  far  as  it  affects  the  property  of  a  deceased 
person,  is  not  impaired  by  mere  lapse  of  time, 
so  long,  at  least,  as  title  to  real  property,  un- 
der the  Bpeaal  statutes  regulating  that  subject, 
la  not  questioned  or  r^hts  of  innocent  pnr- 
ebaaeni  of  real  or  patwmal  property  affected. 

6.  Court*  4t=9202 (5)— Probate  oourt's  decraa 
may  be  annulled  when  shown  to  be  without 
foundation  In  law  or  In  fact. 

A  decree  of  the  probate  court  may  be  sub- 
oequently  annulled  when  clearly  shown  to  be 
without  foundation  in  law  or  In  fact;  tbe  ja- 
riadicUon  to  grant  uodi  relief  being  exdtnlroly 
In  such  probate  court  rather  than  in  a  court 
of  gener^  equity  power. 

0.  Guardian  and  ward  ^ebS'/i— Existence  of 
ward  la  JurtsdIotleBal  faot  -  esaentlal  to  va- 
lidity or  cauaty  court's  or^r.iu  fluardlansblp 
prooaadlaoa. 

The  aetnal  eziatence  of  a  ward  ia  a  juris- 
dietimal  fact  required  for  tbe  validltr  of  an 
order  in  guardianship  proceedings  in  county 
court,  under  St  1919.  {  3962. 

7.  Deaoaat  and  distrlbntloa  ^S0-4inrlvlag 
wife,  at  basband*s  sole  hair,  glveii  faada  la 
hands  af  flaardlaa  M  olilld  she  had  fraadu- 
lently  dalnad  aa  Issue  of  husband  on  oearf  • 
dUoovery  af  fraud. 

County  court,  on  discovery  that  surviving 
wife  had  perpetrated  a  fraud  in  passing  off  aa 
the  iasue  of  deceased  husband  a  baby  not  in 
fact  husband*a  child,  for  whom  court  had  ap- 


pointed a  guardian,  will  order  ftinds  la  handa 

of  guardian  acquired  by  ward  aa  heir  at  law  of 
the  husband  to  be  given  the  surviving  wife  as 
husband's  sole  heir,  nowitbstanding  the  wife 
had  perpetrated  such  fraud,  since  the  guard* 
iansbip  proceedings  are  void  for  want  of  a 
ward,  making  it  necessary  for  conrf  to  dispose 
of  funds  in  hands  of  guardian  to  persona  en- 
titled thereto,  and  since  the  surviving  wife  as 
husband's  sole'  heir  is  only  person  entitled 
thereto. 

Owen  and  Rosenberry,  J3.,  diasentlnt. 

Appeal  from  Winn^ago  Coonty  Gonrt; 
Fred  Begllnger,  Judge. 

In  the  matter  of  the  guardianship  of  Lucas 
T.  Reeve.  Petition  by  Mary  R.  Fraker  and 
another  for  cancellation  of  proceedings,  In 
which  tbey  paid  guardian  certain  amcmnt  for 
release  of  ward's  dalm  to  interest  In  certain 
land  and  for  the  refund  of  amount  paid,  op- 
posed by  George  B.  Simmons,  as  guardian, 
and  C3uirles  H.  EVnrward,  as  guardian  ad 
Ut»n,  for  Lucas  T.  Reeve,  and  petltiim  by 
Amelia  ffi.  Anderson  for  modification  of  the 
final  decree  and  oiAet  of  distribution  In  the 
matter  of  the  estate  of  Geo^  K.  Reeve*  de- 
ceased, and  for  allowance  to  her,  as  the 
s(He  heir  at  law  of  said  decedent,  ct  the 
amount  that  had  been  assigned  to  Lncas  T. 
Reeve  as  heir  at  law.  Vnm  jndgmoit  rest- 
dered,  Charlea  H.  Forward,  guardian  ad 
litem,  and  Amelia  B.  Anderson  appeaL  Af- 
firme4  on  ai»peal  of  tSx  tanaeit,  and  reversed 
on  the  ai^al  of  tbe  latter. 

In  1891  one  Thomas  T.  Reeve,  resident  of 
Oshkosb,  died,  leaving  three  adult  chlldrm. 
In  November,  1S92,  his  wlU  was  dnly  probat- 
ed. It  provided,  among  other  things,  that  a 
certain  piece  of  real  estate  In  tbe  city  of  Osh- 
kosb, and  designated  herein  as  161  Main 
street,  should  be  held  in  trust  for  the  benefit 
of  his  widow  during  her  lifetime  (she  dying 
in  April,  1905) ;  upon  her  death  a  similar  trust 
during  the  life  of  his  son  George  K.  Reeve; 
upon  the  death  of  the  sou  leaving  Issue  him 
surviving  then  outright  to  such  issue;  in 
default  of  such  Issue  to  his  reBlduary  lega- 
tees, his  two  daughters. 

In  1S93  the  said  George  E.  Reeve  married 
one  Amelia  E.  Johnson.  A  child  was  bom 
to  them  In  1897,  which  died  in  1898.  Janu- 
ary 17, 1002,  George  K.  Reeve  died  Intestate, 
leaving  only  a  piece  of  real  estate  descrlhed 
as  No.  17  Main  street,  in  said  dty  of  Osh- 
kosb. 

February  1.  1902,  his  widow,  AmeUa  E. 
Reeve,  made  petition  for  administration  of 
his  estate,  reciting  that  he  left  him  surviv- 
ing as  tbe  only  heirs  his  widow  and  one  son, 
named  Lucas  T.  '  Reeve,  then  about  four 
mouths  of  age.  In  March  letters  of  adminis- 
tration were  granted  to  Mr.  John  Harring- 
ton. In  June.  1906,  Amelia  £.  Reeve  makes 
petition  to  the  county  court  for  Winnebago 
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county  for  tb«  appointment  of  a  guardian 
for  Lucas  T.  Beeve,  alleged  to  be  then  of  tbe 
age  of  four  years  and  eight  montbs,  and,  on 
the  2l8t  of  June,  George  B.  Simmons  was  ap- 
pointed and  qualified  as  guardian. 

On  August  14,  1906,  a  final  decree  was  en- 
tered Id  the  estate  of  George  K.  Beeve.  Tbe 
personal  proj>erty,  being  rents  from  tbe  real 
property  amdnnting  to  about  $2S0,  was  as- 
signed one-third  thereof  to.  the  widow,  Ame- 
lia E.  Beeve,  as  her  dower  Interest,  the  bal- 
ance to  George  B.  Simmons  as  general  guard- 
ian of  said  I>ucas  T.  Beeve.  The  real  es- 
tate, namely,  No.  17  Main  .street,  was  as- 
signed to  the  said  Lucas  T.  Beeve  as  minor 
heir  of  the  deceased,  subject  to  the  unas- 
sigued  dower  rights  of  the  said  Amelia  E. 
Beeve. 

In  1907  Caroline  E.  Fraker,  one  of  the 
daughters  of  Thomas  T.  Reeve,  died,  leaving 
as  het  sole  h^r  Mary  B.  Fraker.  In  Febru- 
ary, 1908,  the  daughter.  Mary  B.  Miller,  and 
the  granddaughter,  Mary  B.  Fraker,  of 
Q^omas  T.  Beeve  commenced  an  action  In 
the  circuit  court  for  ,  Winnebago  county 
against  Amelia  E.  Beeve,  Lucas  T.  Beeve, 
and  others  to  quiet  plaintiff's  title  to  No.  161 
Main  street,  devised  by  the  will  of  Tb<mias 
T.  Reeve,  asserting  that  they  had  taken  pos- 
session of  said  161  Main  street  upon  the 
death  of  the  widow  of  Thomas  T.  Beeve  and 
collected  the  rents  therefrom,  and  also  as- 
serting that  the  said  Amelia  E.  Beeve  had 
fraudnleutly  pretended  and  represented  that 
there  was  in  fact  a  son  born  to  her  and  the 
said  George  K.  Reeve  In  the  petitions  for 
administration  of  the  estate  of  George  K. 
Beeve  and  the  guardianship  of  said  Lucas  T. 
Beeve,  as  above  I'eeited,  and  alleging  that  as 
a  matter  of  tact  there  was  no  such  child 
and  for  that  reason  there  bad  been  no  vest- 
ing of  the  title  to  said  161  Main  street,  upon 
the  death  of  the  widow  of  Thomas  T.  Beeve, 
In  any  other  than  said  plaintiffs. 

It  appears  that  service  of  auch  complaint 
and  summons,  together  with  a  subpoena  and 
notice  of  the  proposed  examination  of  said 
Amelia  B.  Beeve,  was  made  upon  her  In  the 
city  of  Oshkosh.  She  at  that  time  was  a 
nonresldrat  of  Wisconsin,  and  had  been  such 
for  most  of  the  time  since  the  death  of 
George  K.  Beeve.  The  proposed  examination 
appears  tp  have  been  continued  from  time  to 
time,  but  she  never  was  examined  in  said 
proceedings  and  nothing  further  seems  to 
hare  been  done  therein. 

N^^latlons  were  had  between  the  inter- 
ested parties  and  then  application  was  made 
by  Amelia  E.  Reeve  to  the  county  court  for 
a  sale  of  the  int^eat  of  Lucas  T.  Reeve  In 
said  161  Main  stre^,  reciting,  among  other 
things,  that  she  still  claims  that  Lucas  T. 
Beeve  Is  the  issue  of  said  George  K.  Beeve 
and  his  sole  heir,  that  she  has  no  desire  to 
litigate  tiie  facts  In  r^rd  thereto,  and  is 
not  willing  to  appear  or  ^ve  evidence  in  the 
action  instituted  on  February  28,  1908,  re- 


cited above.  The  guardian  made  a  similar 
application,  and,  by  agreement  between  the 
parties  concerned,  a  sale  of  the  Interest  of 
the  alleged  Lucas  T.  Beeve  as  heir  vna  tbm 
made  to  the  said  Mary  E.  Miller  and  Mary 
B.  Fraker  for  $4,000  and  $500  paid  by  them 
in  addition  thereto  to  the  said  guardian  as  a 
settlement  for  all  claims  and  demands  on  be- 
half of  said  alleged  infant  for  the  rents  and 
income  received  by  the  said  Mary  E.  Miller 
and  Mary  R.  Fraker  during  their  possession 
of  said  premises  after  the  death  of  the 
widow  of  Thomas  T.  Beeve.  Such  proceed- 
ings were  confirmed  in  the  county  court  in 
April,  1908. 

Pursuant  to  applications  allowances  were 
made  from  time  to  time  by  the  county  court, 
out  of  the  funds  in  the  hands  of  tlie  guard- 
ian, of  sums  to  Amelia  E.  Reeve  as  and  for 
the  support,  care,  and  maintenance  of  said 
Lucas  T.  Reeve;  such  payments  continuing 
until  the  year  1916,  at  whlcli  time  there  liad 
been  so  paid  to  her  $1,950.  In  January,  1914, 
tlie  property,  No.  17  Main  street,  l^t  by 
George  K.  Beeve,  was  sold,  upon  proceedings 
not  In  any  way  questioned  here  so  far  as 
the  title  to  the  real  estate  Is  concerned,  by 
Mr.  Simmons,  as  guardian,  for  $7,000,  out 
of  which  sum  Amelia  E.  Beeve  was  awarded 
$1,272,  which  was  accepted  by  her  as  and 
for  her  dower  interest  In  said  property,  and 
the  balance  th^eof  remained  in  tbe  iKMBea- 
slon  of  tlie  said  guardian. 

Swne  time  in  1918,  after  a  consultation  by 
Mrs.  Beeve,  who  in  the  meantime  had  mar- 
ried one  Frank  P.  Andersmi,  with  Mr.  Loula 
Beuscher.  an  attorn^  at  law  at  Cincinnati, 
Ohio,  it  was  disclosed  to  the  persons  inter- 
ested tiutt  Amelia  E.  Beeve,  now  Andrason, 
now  asserts  tiiat  there  had  be^  no  such  child 
as  Lucas  T.  Beeve  bom  to  bet  and  the  said 
George  K.  Reeve,  and  that  tlie  tofant  which 
she  had  brought  to  Oshkosh  and  presented  to 
Mr.  Simmons  at  the  time  of  tbe  petition  for 
and  the  anwlntment  of  him  as  guardian  of 
the  alleged  Lucas  T.  Beeve  In  1906  was,  as 
a  matter  of  fact,  one  Marshall  Beamm,  the 
son  of  one  '^milam  Beamon  and  Laura  Bea- 
mon,  his  wiffe,  and  whan  the  said  Amelia  B. 
Reeve  at  tiie  time  had  procured  fnnn  an 
asylum  in  Chicago^  where  such  child  had 
been  lett  by  his  parents. 

Upcm  learning  this,  and  In  Decemb^  191% 
Mary  B.  Miller  and  Mary  B.  Fraler  petitioned 
the  court  below  to  have  the  proceedings  of 
1908  upon  which  they  had  paid  the  $4,000  to 
Mr.  Simmons,  aa  guardian,  for  a  release  of 
all  claims  of  the  alleged  Lucas  T.  Beeve  to 
161  Main  street,  to  which,  hut  tor  the  claim 
of  the  ezistenoe  (tf  Lucas  T.  Beere  as  lasneof 
George  E.  Beeve,  they  would  have  iU)Solnte 
title,  cancded  and  held  as  nau^t,  thereby 
relieving  their  title  to  such  property  ttam 
any  cloud  thereon  by  reason  of  the  assertion 
of  the  existrace  of  suCh  alleged  Issue  of 
George  K.  Beeve,  and  also  for  a  reftmd  of 
the  $4,000  so  paid  by  them,  together  with 
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accrued  Interest  tbereoB,  taslng  Oielr  claim 
for  relief  upon  the  fatda  disclosed  firom  the 
admlMloDS  of  Hra.  Anderson  of  the  fraud  that 
she  bad  perpetrated  in  falsely  asserting  the 
eziatoice  of  Issue  of  George  K.  Reeve.  The 
guardian  appeared  In  opposition  to  sueh  pe- 
tition, put  the  petltlcmera  to  their  proofs  as 
to  the  tects  aUeged.  and  asserted  that  any 
daim  by  them  for  such  refund  was  barred  by 
13ie  statute  of  limitations  and  also  on  the 
ground  that  Oie  petlHonns  are  eston>ed 
from  BO  and  now  astiertlng  such  claims. 
CAarlea  H.  Forward,  who  had  been  app<rinted 
guardian  ad  litem  for  the  alleged  minor, 
lAicas  T.  Beere,  also  appeared  and  took  a 
similar  position. 

Amelia  B.  Anderson,  formerly  Reeve,  op- 
peared  and  by  verified  pleading  admitted 
that  there  was  no  Issue  of  Oeorge  K.  Reeve 
surviving  him,  and  that  she  had  used  the 
diUd  Kbrshall  Beamon  for  the  purpose  of 
representing  him  to  be  such  alleged  issue  un- 
der de  name  of  Lucas  T.  Reeve.  She  asked 
that  the  final  decree  and  order  of  dlstrlbu- 
tfon  made  on  Angust  14, 1906,  whereby  the 
residue  of  said  estate  of  George  K.  Reeve, 
was  assigned  to  the  said  Lucas  T.  Reeve,  be 
modified,  and  that  the.  balance  of  the  money 
In  the  hands  of  George  B.  Simmons  as  gaard- 
ian,  after  the  repayment  to  Mary  £.  Miller 
and  Mary  R.  Fraker  of  the  amount  to  be  al- 
lowed them,  should  be  paid  over  to  her  as 
sole  htir  at  law  of  the  said  George  K.  Reeve, 
deceased.  To  this  prayer  for  relief  on  behalf 
of  Amelia  E.  Anderson  the  guardian  ad 
litem,  Charles  H.  Forward,  asserted  that  the 
same  was  barred  by  the  statute  of  limita- 
tions, and  prayed  for  the  dismissal  of  su<A 
cross-complaint  or  demand. 

Upon  the  hearing  in  the  county  court  up- 
on this  matter  the  testimony  of  Amelia  E. 
Anderson,  taken-  by  deposition,  was  received, 
and  in  such  testimony  ^e  again  under  oath 
assCTted  that  there  had  bem  no  child  born  to 
her  and  the  said  George  K.  Reeve  as  had 
been  theretofore  alleged  by  her,  and  that  the 
child  presented  by  her  at  Oshkosh  in  1906 
was  said  Marshall  Beamon.  Photographs 
bad  been  taken  of  a  then  neighbor's  cht^d 
and  of  Marshall  Beamon  while  Mr^.  Reeve 
had  him  in  Oshkosh  in  1906,  and  which  were 
on  thiB  hearing  Identified  by  the  neighbor  as 
b^ng  the  child  so  represented  by  Mr&  Reeve 
to  be  Lucas  T.  Reeve,  and  such  photograph 
was  further  identified  by  WlllUtm  Beamon, 
whose  deposition  was  also  taken  and  used  on 
the  bearing  as  being  of  his  son  Blarshall 
Beamon. 

The  trial  court  then  adjudged  that  any 
and  all  proceedings  by  said  court  in  the  mat- 
ter of  the  estate  of  George  K.  Re^ve  and  in 
the  matter  of  the  guardianship  of  Lucas  T. 
Reeve,  a  minor,  in  any  manner  adverse  to 
the  rights  of  Mary  E.  Miller  and  Mary  R. 
Fraker,  as  sole  devisees  of  the  real  estate  de- 
scribed as  161  Main  street,  were  void  and  of 
no  effect  and  were  set  asldo;  that  the  sum 


of  t9,177.19t  then  in  the  funds  of  said  Oeorge 
B.  Slmnums  as  guardian  of  Lucas  T.  Reeve, 
Is  the  property  of,  belmigs  to,  and  diould  he 
paid  to  said  Mary  D.  Miller  and  Bfary  R. 
Fraker  (said  sum  brtng  for  the  94,000  paid  1^ 
said  petlttonera  in  1908,  together  with  Inter- 
est thereon,  and  concerning  the  correctness 
of  which  amount  no  question  is  made  in 
these  jiroceedlngfl). 

It  was  further  held  that  the  balance  left  in 
the  luuids  of  said  Oeorge  B.  Simmcma,  as 
such  guardian,  should  be  held  to  stand  and 
remain  for  the  boieflt  of  the  said  Marshall 
Beamon;  that  the  relief  prayed  for  by  the 
said  Amdla  B.  Anderson  should  be  in  all 
things  denied  and  dismissed  upon  the  merits ; 
and  that  she  be  barred  from  any  and  all 
claim  whatsoever  against  any  of  the  balance 
of  the  funds  r«nalning  In  the  hands  of  said 
Oeorge  B.  Simmons  as  such  guardlab. 

Charles  H.  Forward,  as  guardian  ad  Utem 
of  said  alleged  infant,  Lucas  T.  Reeve,  and 
George  B.  Simmons,  as  guardian,  appeal 
from  so  much  of  the  Judgment  of  the  court 
as  directed  the  payment  of  the  specified  sum 
to  Mary  E.  Milter  and  Mary  R.  Fraker; 
Amelia  E.  Anders(Hi  ai^Mels  from  so  mndi  of 
the  order  as  bars  her  from  any  claim  to  the 
balance  of  said  fund  in  the  hands  of  the 
guardian  and  as  dismisses  her  cross-com- 
plaint upon  the  merits. 

Chas.  H.  Forward  and  Bouck,  Hilton,  Klu- 
wln  &  Dempeey,  all  of  Oshkosh,  Louis  Reu- 
scher,  of  NewpOTt,  Ky.,  and  Stewart  &  Mc- 
Donald, of  Oshkosh,  for  appellants. 

Thompson,  Uruenewald  &  Hull,  of  Oshkosh, 
for  respondents. 

ESOHWEILER,  J.  (after  stating  the  facts 
as  above).  The  explanation  oflTered  by  Mrs. 
Anderson,  formerly  Reeve,  as  to  her  false 
assertion  In  February,  1902,  of  the  btrth  of  a 
child  In  October,  1901,  and  her  subsequ^t 
similar  assertions.  Is  to  the  effect  that  her 
husband,  in  the  fall  of  1901,  had  caused  to 
be  published  and  announced  that  there  was 
a  child  born  to  them  while  Mrs.  Reeves-was 
absent  from  Oshkosh,  and  that  through  bis 
efforts  a  false  certificate  of  the  blrtb  of  such 
alleged  child  had  been  obtained  from  a  phy- 
sician in  Indianapolis,  Ind.,  and  recorded 
there,  and  that  upon  the  death  of  George 
K.  Reeve  she  desired  to  continue  the  repre- 
sentation which  bad  been  so  made  by  hiin. 
She  was,  of  course,  thereby  renouncing  her 
right  as  sole  heir  at  law  of  George  K.  Reeve 
to  the  ownership  of  Wo.  17  Main  street  prop- 
erty, Bobsequently  sold  for  $7,000,  and  con- 
tented herself  with  asserting  but  a  dower 
interest'  therein  while  continuing  to  carry 
out  such  representations. 

The  proper  solution  of  the  problem  pre- 
sented on  this  phase  of  the  case  is  more  with- 
in the  field  of  psychology  than  that  of  the 
law,  and  we  must  contrat  ourselves  with  say- 
ing that,  under  the  record  as  presraited,  the 
trial  court  was  amply  jnstmed  In  reat^dng 
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the  coDdQBlaii,  altbonKb  tttsed,  as  It  mnet 
be,'  larcely  npon  the  testlmoay  of  Mrs.  keere 
while  CQutesBtng  the  fraud  she  perpetrated 
npon,  the  court,  is  amply  supported,  and  It 
must  therefore  be  taken  as  verity,  that 
Ueorge  K.  Reere  died  without  UtIhc  issue 
him  surriTing;  that  upon  his  death  all  his 
title  to  No.  17  main  street  passed  to  Amelia 
E.  Beeve,  bis  widow,  as  his  sole  heir  at 
law;  that  upon  the  death  of  the  widow  of 
Thomas  T.  Beere  all  the  letter's  title  to  IKl 
Main  street  passed  to  bis  residuary  devisees, 
whose  interests  are  represented  by  the  peti- 
tioners haeln. 

[1]  The  trial  court  was  also  Justlfled  in 
bis  finding  that,  although  the  two  danghters 
of  Thomas  T.  Beere  had  grounds  for  sus- 
pecttiv  in  1902  that  there  w.as  no  surviving 
issue  of  George  K.  Beev^  yet  in  the  face 
of  the  blrUi  cortiflcate  recorded  in  Indiao- 
apolla,  Ind.,  and  diaoovered  by  their  agents, 
the  continued  assertion  by  Mrs.  Beeve  that 
there  was  a  child,  Lucas  T.  Beeve,  the  pro* 
duclng  of  the  child  Marshall  Beamon  as  such 
In  Oabkosh,  her  continued  assertion  to  the 
same  effect  in  the  proceedings  instltnted  in 
1908,  whereby  It  was  sought  to  question  such 
claim,  still  Oielr  snspldona  were  insulllciettt 
to  warrant  any  reasonable  expectation  by 
them  of  snccess  in  then  establishing  bu<^ 
fraud,  and  that  therefore  they  did  not  have 
sufficient  knowledge  to  charge  them  with  the 
duty  of  making  positive  assertion  thereof  un* 
til  less  than  one*  year  before  the  onnmence- 
ment  of  these  proceedings;  and  Oie  ctmclu- 
sion  of  the  court  based  on  such  finding  must 
stand. 

It  must  be  observed  here  that  all  the  pro- 
ceedings taken  by  Mrs.  Anderson  in  con- 
nection with  bsr  strange  fraud  were  done 
without  the  apparent  advice  of  any  one  and 
without  having  retained  on  her  own  behalf 
any  attorney,  until  apparently  some  time  In 
1918  she  consulted  with  Mr.  Louis  Beuscher, 
a  member  of  the  bar  of  Clndnnatl,  Ohio, 
wlu).  It  Is  pleasing  to  note,  npon  learning  the 
situation,  with  commendable  promptness  and 
pn^rlety  caused  the  real  situation  to  be  dis- 
closed to  the  guardian  and  the  others  in- 
terested. 

The  purpose  of  the  petitioners  Mary  B. 
Milter  and  Mary  B.  Fraker  in  asking  for 
the  rdlef  granted  than  by  the  court  below 
was  twofold:  One,  to  clear  from  the  records 
of  the  probate  court  of  Winnebago  county 
all  flndlogB  or  adjudications  whldi,  in  effect, 
held  that  there  was  Issue  sarvirlng  Ueorge 
K  Beeve  whereby  the  title  ot  the  petitioners 
under  the  will  at  Thomas  T.  Beeve  to  the  real 
estate  at  161  Main  street  would  be  subject 
to  guestton,  Inasmnch  as  If  tbore  were  such 
issue  the  petitioners  had  no  titl%  if  there 
were  no  such  Issue  they  had  absolute  title; 
and  secondly,  to  have  refunded  to  them  the 
moiioys  paid  by  them  In  1908  to  ^e  guardian 
in  what  was  then  a  good  faith  attempt  on 
ttielr  part  to  pnrcbaw  their  peace  f  rran  such 


ass^rai  of  a  superior  title  to  said  real  es- 
tate, then  falsely  made  by  Mrs.  Beere  and  in- 
nocently and  therefore  properly  maintained 
by  the  guardian. 

Vrom  what  has  beeax  said  as  to  the  very 
evident  propriety  of  the  finding  by  the  trial 
court  that  vnAet  all  the  facts  and  drcum- 
Btances  there  was  no  Bach  knowledge  <m  the 
part  of  the  petlttonws  of  the  falsUgr  of  such 
brasen  assertion  by  Mrs.  Beeve  that  she  wa« 
the  mother  of  issue  of  George  K.  Reeve  him 
surviving  as  to  diarge  tiie  petitlonen  with 
any  duty  to  do  more  than  was  d<me  by  Oon, 
It  Is  clear  that  the  petitioners  cannot  be  de- 
prived of  their  rights  on  the  ground  of  any 
alleged  ladies  on  their  part,  and  no  more 
need  be  said  at  that  so»e. 

[2]  Neither  can  the  petitioners  be  denied 
their  right  to  relief  as  to  tither  of  the  pur- 
poses presented  In  their  petitions  on  the 
ground  that  they  are  barred  by  the  provlalons 
of  any  statute  of  limitations.  If  any  such 
statute  were  am^cabte,  It  could  be  none 
other  tban  subdivision  (7)  of  section  4222, 
Stats.,  which  requires  the  bringing  within 
six  years  of  any  action  for  relief  on  the 
ground  of  fraud  In  any  case  which  was  be- 
fore  1857  cognizable  by  the  court  of  chancery, 
and  providing  that — 

"The  cause  of  action  in  soch  case  la  not 
deemed  to  have  accrued  until  the  discorery,  by 
the  aggrieved  party,  of  the  facta  constituting 
the  fraud." 

Undor  the  testimony  supporting  the  con-  ' 
elusion  of  the  trial  court,  there  was  no  swA 
discovery  of  the  fraud  perpetrated  bj  Mrs. 
Andwson  to  bring  it  within  any  reasonable 
interpretation  to  be  glvm  to  the  quoted  lan- 
guage of  the  statute  just  above  cited  until 
within  one  year  prior  to  the  commenoemeat 
of  this  action.  The  mere  snspickni  which 
had  existed  during  all  this  time  was  net  of 
sutUdent  weight  and  dignity  to  make  it  a 
discovery  of  the  fraud  sudt  as  is  contem- 
plated In  the  stetute.  Bstate  of  0*NeUl.  00 
Wis.  4S0,  «3  N.  W.  1042;  O'DeU  v.  Bumham. 
61  W1&  A62,  570,  21  N.  W.  636  ;  26  Oyc.  1182; 
Larson  V.  McMillan,  09  Wash.  626,  170  Pac. 
324  AtA  such  is  eepedaUy  so  where,  ae 
here,  ttie  knowledge  as  to  the  real  fftcts  as 
so  particularly  witiiln  the  one  who  was  so 
falsely  asserttog  her  motlmhood  and  refus- 
ing to  be  examined  as  a  witness,  as  Ae  might 
perhaps  conttaiue  to  do,  being  at  the  time  a 
nonresident  There  was  also.  In  a  measore, 
an  exhausti(m  by  the  petitioners  th^ 
sources  of  Information  when  they  Wd  Mart- 
ed  thdr  actltm  in  1906,  and  their  duty  to 
proceed  should  be  considered  M  Qun  ended. 
25  Oyc  119S. 

It  is  also  evldont  that  this  case,  wbixSi  in- 
volved ^marlly  a  clearing  of  the  records 
of  the  probate  court  of  all  tnoceedlngs  whidi 
were  the  resnlt  ot  the  fraud  peartfetxatei  by 
Mrs.  Anderson  in  hw  false  asscstton  as  to 
the  bhrtb  of  issue  of  George  K.  Beera^  is  one 
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In  'wblch  rell«f  could  be  sought  only  In  a 

court  of  chancery. 

[3]  We  are  also  eatlBfled  that  the  court 
below,  in  clearing  its  records  of  the  result 
of  the  fraud  perpetrated  upon  It  and  the 
restoring  of  the  money  to  the  petitioners, 
was  amply  Justified  upon  still  broader 
grounds  than  merely  oTerrullng  the  objec- 
tions interposed  to  such  reU^,  based  upon 
the  plea  of  laches  or  of  the  statute  of  limi- 
tations. 

At  the  close  (tf  the  hearing  and  upon  its 
conclusions  as  to  the  facts  as  above  stated, 
the  county  court  found  Itself  In  this  posi- 
tion, viz.  that  there  was  in  its  preset  con- 
trol and  subject  to  its  orders  a  fund  in  the 
hands  of  one  who  was  at  least  a  de  facto 
officer  of  the  court,  namely,  the  guardian, 
all  this  porsuant  to  proceedings  In  the  same 
court  based  upon  the  false  assumption  that 
there  was  In  existence  a  living,  surviving 
Issue  of  George  K.  Keeve,  knowled^  then 
brought  home  to  tbe  court  that  there  never 
has  been  any  such  minor,  present  necessity 
of  clearing  its  records  of  that  which  was  the 
result  of  fraud,  and  Anally  to  maka  a  lawful 
dlspositioD  of  such  funds. 

[4]  To  meet  and  dispose  of  such  a  peculiar 
situation  there  manifestly  ought  at  least  be 
Judicial  power  and  authority  somewhere. 
We  have  do  dlfflcnlty  in  determining  that 
there  exists  such  an  inherent  power  in  the 
very  nature  of  the  county  court  having  the 
primary  duty  of  administering  testate  or  In- 
testate property.  Its  duty  and  power,  so  far 
as  It  affects  the  property  of  a  deceased  per- 
son, is  not  irapalred  by  mere  lapse  of  time,  so 
long,  at  least,  as  title  to  real  property  under 
the  special  statutes  regulating  that  subject  is 
not  questioned  or  rights  of  Innocent  purchas- 
ers of  real  or  persona]  property  afCecteil.  It 
may  assume  Jurisdiction  to  administer  the  es- 
tate of  a  deceased  at  a  period  long  subsequent 
to  the  death,  and  it  long  continues  to  have  Ju- 
risdiction to  clear  its  records  of  that  which, 
because  of  fraud.  It  was  induced  to  do  or 
for  which  it  lacked  Jurisdiction. 

Neither  long  and  unexplained  delay  nor 
any  provision  of  the  statute  of  limitations 
can  be  successfully  invoked  against  the  pow- 
er and  duty  of  a  probate  court  to  probate  a 
will  whenever  duly  presented  to  it  for  that 
purpose,  Hanley  v.  Kraftczyk,  119  Wis.  362, 
356,  96  N.  W.  820;  Will  of  Brandon,  Wis. 
387,  391,  160  Is.  W.  ITI;  Estate  of  Hume, 
179  Cal.  338,  343  (citing  page  346,  decisions 
from  Idaho  and  Kentucky  only  to  the  con- 
trary), 176  Pac,  681;  note  to  57  L.  Jtt.  A.  p. 
263.  That  a  court  of  probate  jurisdiction,  as 
distinguished  from  other  courts,  has  such  In* 
herent  power  over  Its  Judgments  has  been 
repeatedly  declared  by  this  court.  In  re 
Fisher,  15  Wis.  511,  621;  Israel  v.  Sllsbee, 
67  Wis.  222,  228,  15  N.  W.  144;  Archer  v. 
Meadows.  33  Wis.  166;  Estate  of  O'Neill, 
90  Wis.  480,  484.  63  N.  W.  1042;  Parsons  v. 
Balson,  128  Wis.  811.  318,  109  N.  W.  186; 


OUARDIAKBHIP  Til 

N.W.) 

Scheer  v.  Ulrieh,  188  Wis.  311,  816, 118  N.  W. 
661 ;  Estate  of  Staab,  166  Wis.  587,  502.  166 
N.  W.  326. 

The  doctrine  is  recognised  in  other  juris- 
dictions, as  in  fidelity  &  Casualty  Co.  t. 
Wlthlngton,  229  Mass.  537,  118  N.  a  902, 
where  a  decree  of  tbe  probate  court  dl8<^r9- 
Ing  a  surety,  which  discharge  had  been  ob- 
tained on  false  statements  then  made  to  the 
court,  was  vacated,  although  16  years  had 
elapsed,  and  In  Jones  v.  Jones,  223  Mass. 
540,  112  N.  B.  224,  where  a  new  order  of  dls- 
tribntion  was  made  1£  yean  after  the  fliat 
one. 

[i]  A  decree  of  the  probate  court  may  be 
subsequently  annlled  wheta  clearly  shown  to 
t>e  without  foundation  in  law  or  In  tuiet. 
MerriU  Trust  Co.  v.  Hartford,  104  Me.  566, 
572,  72  Aa  745,  129  Am.  &t  Rep.  415.  It  Is 
also  clear  tiiat  tbe  jurisdiction  to  grant  such 
relief  is  exclustvely  in  such  probate  court 
rather  than  in  a  court  of  general  equity  pow- 
er. Archer  v.  Meadows,  33  Wis.  166,  172; 
Thompson  v.  Nichols  (D.  C.)  254  red.  978. 

The  reason  for  such  broader  and  more  un- 
limited xwwer  as  to  its  own  proceedings  being 
vested  in  probate  oourts'may  well  be  based 
upon  the  peculiar  nature  of  such  courts,  as 
shown  tn  tbe  interesting  discussion  of  the 
subject  In  Waters  v.  Stidiney,  94  Mass.  (12 
Allen)  1,  90  Am.  Dea  122,  and  because  tl^re 
an  overlooaed  codicil  to  a  will  found  on  Oie 
back  thereof  was  probated  16  years  after  th» 
will  was  admitted,  unlike  tbe  courts  of  pvr^ 
ly  civil  juriadlctlans,  which  are  concerned 
primarily  with  disputes  between  the  living  the 
probate  courts  always  have  In  their  adminis- 
tration proceedings,  as  a  silent  party,  but 
none  the  less  never  to  be  orerlook^l,  the  de- 
censed,  whose  directions  as  to  the  disposition 
of  his  property,  lawfully  expressed  by  will. 
Or  when  intestate  by  the  statutes  of  admin- 
istration, must  be  prraerved  by  tbe  probate 
court  even  as  against  the  wishes  and  desires 
of  all  the  living  parties  before  tbe  same 
court  WiU  of  Danlls,  185  Wis.  467.  116 
A.  W.  332,  23  L.  R.  A.  (N.  S.)  788,  128  Am. 
St  Sep.  1083,  16  Ann.  Cas.  740;  Will  of 
Klce.  160  Wis.  401,  448.  186  N.  W.  956,  137 
N.  W.  778;  Estate  of  Staab.  166  Wis.  587, 
166  N.  W.  326. 

There  was  not  merely  Improper  exercise 
of  jurisdiction  by  tbe  probate  court  In  the 
appointment  of  a  guardian  for  the  allied 
minor,  Lucas  T.  Reeve,  but  an  absolute  and 
complete  want  of  Jurisdiction.  The  actual 
existence  of  ^minor  for  whom  guardianship 
proceedings  purport  to  be  taken  Is  as  much 
an  essential  element  for  jurisdiction  as  Is 
the  death  of  an  individual  for  whom  admin- 
istration proceedings  are  attempted. 

Tbe  decisions  are  numerous  that  unex- 
plained absence  for  over  seven  years,  which 
in  the  law  of  evidence  raises  a  presumption 
of  death.  Is  of  no  effect  to  give  validity  to 
administration  ivoceedluga,  where  predicated 
upon  msik  unexplalneA  absence;  the  pttsoa 
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being  alive.  M&ia.  v.  Simmons,  45  Wis.  884, 
30  Am.  K^.  746;  Wlaconsin  Trust  Co.  v. 
W.  M.,  etc.  Bank,  105  Wis.  464,  480,  81  N. 
W.  642 ;  Will  of  Rice,  160  Wis.  401,  136  N. 
W.  956,  137  N.  W.  778;  Scott  v.  McNeal,  154 
U.  S.  34,  49  (14  Sup.  Ct  1108,  38  L.  Ed.  806), 
citing  45  Wis.  334,  30  Am.  Itep.  746,  supra, 
and  many  other  cases  at  page  43 ;  Jochumsen 
Y.  Suffolk  Sav.  Bank,  85  Mass.  (3  Allen)  87; 
Sterenson  v.  Superior  Court,  62  Cat.  60. 

The  distinction  between  such  attempted 
administration  proceedings,  absolutely  void 
because  the  IndlTldual  whose  estate  Is  at- 
tempted to  be  administered  is  alive,  and  the 
BtatutOTy  proceedings  provided  for  in  Penn- 
sylvania under  the  police  power,  whereby 
t^e  pn^erty  of  absentees  is  conserved  and  in 
some  measure  distributed,  is  clearly  pointed 
out  in  Cunnius  v.  Riding  School  Diet,  198 
U.  8.  458,  26  Sup.  Ct  721,  40  L.  Ed.  1125,  8 
Ann.  Cas.  1121,  which  distinguishes,  at  page 
472,  the  situation  presented  under  such  stat- 
utes from  those  presented  in  the  cases  first 
above  cited.  A  similar  ruling  is  made  in  pass- 
ing upon  a  like  statute  iu  Massachusetts  in 
the  two  cases  of  Prov.  Sav.  &  Inv.  Co.  v.  Mal- 
one,  221  C.  S.  660,  31  Sup.  Ct  661,  66  U 
Ed.  899,  34  L.  R.  A.  (N.  S.)  1129,  and  Bllnn 
T.  Nelson,  222  U.  8.  1,  6.  32  Sup.  Ct.  1,  66  L. 
Ed.  66,  Ann.  Gas.  1913B,  555. 

[•)  If  death  as  well  as  domicile  at  the 
time  of  the  death  are  each  Jurisdictional  facts 
necessary  to  exist  Id  order  that  a  probate 
court  may  administer  an  estate,  as  held  in 
Barlass  v.  Barlass.  143  Wis.  497,  498,  128 
N.  W.  58,  it  must  be  equally  true  that  actu- 
al ezlateoce  of  a  ward  Is  a  jurisdictional  fact 
required  for  any  validity  to  an  order  of  a 
oouDty  court  appointing  a  guardian,  under 
section  S862,  Stats.  There  being  no  ward, 
there  could  be  no  gnardianshlp  proceedtogs. 
And  ttie  court  should  therefore  vacate  and 
bold  for  naught  its  adjudications  in  sucb  al- 
leged guard iaoaliip  proceedings.  The  court 
therefore  finds  itself  with  the  control  and  dis- 
position of  a  fund  In  the  hands  of  a  de  focto 
officer  of  the  court,  for  such  the  guardian 
must  be  held,  so  far,  at  least,  as  the  property 
In  his  hands  is  concerned,  and  tlie  duty  is 
I^aln  on  the  court  to  restore,  as  be  did,  so 
much  of  the  fund  as  has  been  imx»<^rly  re- 
ceived from  the  petitioners.  Manifestly,  nei- 
ther the  guardian  nor  the  guardian  ad  litem, 
as  such,  can,  either  of  them,  assert  any  per- 
sonal right  to  have  the  fands,  or  any  part 
thereof,  remain  In  tfa^  control,  nor  is  there 
any  one  in  whose  behalf  th^  qny  assert  any 
right  or  interpose  any  plea. 

[7]  The  appeal  of  Amelia  R  Anderson 
from  the  order  of  the  court  below  dismissing 
her  petition  for  the  payment  to  her  of  the 
balance  of  the  funds  in  the  hands  of  the 
guardian  presents  a  more  p«piezing  ques- 
tion. The  Gordlan  knot  so  presented  was 
solved  by  tlw  trial  court  by  declaring  lliat 
the  actions  of  Mrs.  Anderson  in  presenting 
to  the  guardian  and  the  court  tlie  minor  Max^ 


shall  Beamon  as  being  the  mythical  and  non- 
existent Lucas  T.  Reeve  and  the  living  is- 
sue of  George  K.  Reeve  at  the  time  of  the 
appointment  of  the  guardian  and  at  about 
the  time  of  the  final  settlement  of  the  estate 
of  George  K.  Beeve,  her  acquiescence  in  the 
assigning  of  the  real  property  to  the  alleged 
Lucas  T.  Reeve  as  such  heir  and  contoitlng 
berself  with  but  her  dower  right  thereby 
vested  that  which  would  have  belonged  to 
Lucas  T.  Reeve,  if  there  had  been  such  In- 
fant, in  and  to  the  boy  Btorshall  beamon; 
that  she  is  now  estopped  by  reason  of  hw 
fraud  from  asserting  title  to  the  proceeds 
from  the  sale  of  the  property. 

Much  as  we  regret  to  be  oUiged  to  bold 
that  one  like  Mrs.  Anderscm,  party  to  a  de- 
ception on  the  court,  should  nevertheless  be 
permitted  to  benefit  by  tbe  very  same  pro- 
ceeding and  In  the  same  court  in  which  flbe 
perpetrated  ber  fnud,  yet  nevertheless  vra 
feel  constrained  to  bold  that  the  dlapoeltli» 
made  by  the  trial  court  as  presented  here 
upon  her  appeal  cannot  be  MiHtalned.  She 
was  not  aware  of  tbe  exlstoice  of  Marsball 
Beamon,  and  he  ftvmed  no  part  of  her  de- 
sign or  scheme  at  tbe  time  d  the  application 
for  administration  on  tbe  estate  of  George 
K.  Beeve  In  February,  1902.  What  she  did 
then  was  certainly  not  with  a  view  of  confer- 
ring any  boiefit  upon  Marshall  Beamon. 
That  purpose,  if  it  ever  existed,  could  not 
have  arisen  before  1908,  when  she  first  met 
him.  She  then  used  him  merely  as  an  in- 
strumentality in  the  scheme  which  she  had 
started  long  before.  There  was  nothing  in 
the  shape  of  a  contract,  express  or  implied, 
between  her  and  Marshall  Beamon,  under 
which  he  could  claim  any  cause  of  action 
against  her  In  connection  with  this  trans- 
action. Marshall  Beamon  was  not  Induced 
to  do  or  refrain  from  doing  anything  on  his 
own  behalf  by  reason  of  what  Mrs.  Reeve 
did,  and  so  no  estoppel  can  arise.  The  prop- 
erty that  was  being  disposed  of  in  the  final 
decree  In  the  estate  of  George  K.  Reeve  was 
practically  all  real  estate.  She  conveyed 
no  Interest  in  such  property  by  any  writing 
sufficient  under  the  statute  of  frauds  to 
Marshal}  Beamon,  either  under  his  own  name 
or  under  the  name  of  Lucas  T.  Reeve.  She 
never  asserted,  claimed,  or  had  possession 
of  the  personal  property  in  the  hands  of  the 
guardian,  so  that  she  could,  by  delivery  there- 
of, make  a  valid  gift  Inter  vivos  to  said  Mar- 
shall Beamon. 

The  rights  and  title  of  George  K.  Beeve  in 
ttie  real  estate  No.  17  Main  street  passed  to 
and  vested  in  Mrs.  Beeve  as  his  sole  heir  at 
law  upon  his  death,  and  It  became  and  Is  now 
the  primary  duty  of  tbe  iprabate  court  to  ad- 
minister tbe  inoperty  and  deterattne  the 
ownerstdp  tberettf  as  of  tbe  time  of  audi 
death.  The  balance  of  the  fund  derived  from 
the  sale  of  the  real  estate  17  Main  street 
is  now,  for  all  Intents  and  purposes,  and  moet 
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assnredly  w>  far  as  Mrs.  Anderson  is  con- 
cerned, snbstitnted  for  such  real  estate.  It 
now  must  be  disposed  of  according  to  the 
statutes  of  distribution  and  as  of  the  time 
of  the  death  of  George  K.  Reeve.  That  the 
fraud  of  Mrs.  Reeve,  now  Anderson,  to  some 
extent  thwarted  and  largely  delayed  that 
disposition,  cannot,  we  regret  to  say,  defeat 
Oie  disposition  that  the  statutes  have  de- 
clared the  county  court  must  make  of  intes- 
tate  property. 

The  statutes  of  distribution  place  the  title 
to  this  balance  of  the  fund  in  the  hands  of 
the  guardian  in  Mrs.  Reeve,  and  no  one  else, 
and  tliat,  therefore,  must  be  the  present  dis- 
position of  such  fund.  It  cannot  remain  in 
the  hands  of  the  court ;  it  cannot  remain  In 
the  hands  of  the  guardian.  There  is  no  one 
who  can  assert  a  title  to  the  mme  which 
can  be  recognized  by  the  probate  court  otb^ 
than  Mrs.  Andermn,  as  sole  heir  at  law  of 
Oeorge  K.  Beeve,  and,  the  law  placing  the 
title  to  that  In  Mrs.  Reeve,  the  courts  have 
no  other  alternative  Qian  to  follow  audi 
statutory  dli-ectlon. 

Tt  follows  therefrom  that  so  much  of  the 
Judgment  of  the  court  below  as  directed  the 
payment  of  the  specified  amount  to  ttw  pe- 
titioners la  affirmed;  so  much  tiioreof  aa 
dented  the  petltiMi  ct  Mrs.  Anderson  and 
dismissed  the  same  must  be  reversed,  and 
an  order  be  made  directing  the  payment  to 
Mrs.  Anderson  of  the  balance  left  in  the 
hands  of  the  guardian,  after  deducting  there- 
from the  proper  allowances  to  be  fixed  by 
the  court  below  for  the  services  of  the  guard- 
Ian  ad  litem  as  de  facto  officers  of  the  court 

The  fees  of  the  derlE  of  this  court  and  the 
costB  of  the  petitioners  on  this  appeal  are  to 
be  allowed  out  of  the  funds  In  the  hands  of 
the  guardian.   No  other  costs  to  be  allowed. 

So  much  of  the  judgment  as  awards  pay- 
ment to  the  petitiraiers  Is  athrmed ;  so  much 
thereof  as  directs  the  dismissal  of  the  pe- 
tltion  of  Mrs.  Anderscm  is  reversed,  and  the 
cause  remanded,  with  dlrectiona  to  enter 
judgment  In  accordance  herewith, 

SXEBBCKEB,  J.,  took  no  part 

OWBN,  J.  (dissenting).  I  cannot  agree 
that  Amelia  E.  Anderson  is  entitled  to  relief 
at  the  hands  of  a  court  <tf  equity.  After  per- 
petrating the  most  Ingf^nions  and  deliberate 
fraud  upon  the  court,  she  now  comes  In,  «m- 
fesses  her  perfidy,  and  asks  relief  from  the 
consequences  thereof.  This,  the  majority 
opinion  holds,  must  be  granted  In  order  to 
protect  the  sacred  right  of  the  deceased  that 
his  property  descend  In  accordance  with  his 
will,  which  in  this  instance  flnda  expression 
through  the  law  regulating  the  descent  and 
distribution  of  estates.  That  this  is  a  sacred 
right  and  will  be  absolutely  protected  by  the 
oonrts  is  readily  conceded.   That*  In  order 


to  protect  such  rl^t,  ancient  and  weU- 
grouuded  principles,  such  as  "He  who  comes 
into  a  court  of  equity  must  come  with  clean 
hands," '  will  be  disregarded  and  trampled 
upon,  need  not  here  be  questioned. 

The  deceased  husband  of  Amelia  El.  Ander- 
son left  no  wlU.  His  real  estate  therefore  de- 
scended as  provided  by  statute.  It  vested  in 
Amelia  E.  Anderson  at  the  moment  <tf  his 
death.  Probate  proceedings  were  unneces- 
sary for  tJiat  consummation.  The  function 
of  such  proceedings  was  to  clear  the  real 
estate  of  the  Hen  of  decedent's  debts,  to  se- 
cure an  adjudication  as  to  who  were  his 
heirs  and  a  declarati<»i  of  the  court  that  his 
real  estate  vested  in  such  heirs. 

After  the  title  to  the  real  estate  bad  vested 
in  Amelia  E.  Anderson,  after  she  was  the  ab- 
solute owner  thereof,  subject  only  to  the 
lien  of  the  debts  of  the  deceased,  she  volun- 
tarily instituted  probate  proceedings  upon 
his  estate,  and  in  aacb  iwoceedlngs  declared 
In  hex  petition  that  the  deceased  left  him  sur- 
viving a  son  by  Oie  name  of  Lucas  T,  Reeve, 
This  declaratloa  was  false,  and  was  made 
for  ttM  purpose  of  defrauding  the  residuary 
legatees  of  Thomas  T.  Reeve.  In  order  to 
defraud  them,  she  had  to  relinquish  her  uh- 
qualified  ownership  of  the  real  estate  of 
which  her  husband,  George  T.  Reeve,  died 
seized.  But  this,  it  seems,  she  was  willing  to 
do  in  order  to  wrong  the  residuary  le^teea 
of  Thomas  T.  Reeve.  At  any  rate,  she  did  it 
voluntarily,  and  no  reason  is  perceived  why 
she  could  not  do  so.  The  title  had  already 
vested  In  her  when  she  made  application  for 
probate  proceedings  upon  the  estate  of  her 
husband.  At  that  time  she  could  do  as  she 
pleased  with  her  interest  In  that  property. 
She  could  have  given  It  away  by  her  deed  of 
conveyance,  and  the  law  vesting  title  to  that 
property  in  her  upon  the  death  of  her  hus- 
band would  In  no  manner  have  been  defeated. 
When  she  made  application  for  probate  upon 
his  estate,  and  stated  in  such  application  that 
he  left  him  surviving  Lucas  T.  Reeve,  a  son, 
it  amounted  to  no  more  than  a  voluntary  re- 
linqulshmnit  of  her  absolute  title  to  the  real 
estate^  Neither  the  law  nor  the  will  of  the 
deceased  was  frustrated  any  more  than  It 
would  have  been  had  she  relinquished  her 
interest  by  her  deed  of  oonveyance. 

The  sacred  right  of  a  deceased  person  to 
have  his  property  go  as  he  wills  is  not  in- 
volved here.  The  property  did  go  where  it 
was  willed,  but  after  title  thereto  bad  vested 
is  the  beneficiary  she  voluntarily  relinquish^ 
ed  It.  The  right  of  a  deceased  person  to  have 
the  title  to  his  property  vest  in  another  does 
not  deprive  the  beneficiary  of  the  right  to 
transfer  the  title  to  a  third  person.  That 
Is  the  simple  result  of  the  machinations  of 
Amelia  E.  Anderson  In  this  case,  and  the  re- 
sult which  she  might  have  aowmplished  by 
a  deed  of  conveyance  aa  well  as  In  the  man- 


Digitized  by  Google 


744 


186  NOBTHWESTEiW  RBPOBTBia 


(Wis. 


ner  adopted.  It  transpires  that,  when  ber 
purpose  Of  defrandtng  tlie  residuary  legatees 
of  Thomas  T.  Reeve  Is  fmstrated,  she  now 
wants  to  recoTer  that  with  whidi  she  so  will- 
ingly parted  in  order  to  consummate  her 
fraud  upon  them.  She  now  comes  Into  court 
and  In  effect  says:  "If  my  plan  to  defraud 
is  to  be  thwarted,  I  want  my  money  back." 
If  there  ever  was  a  case  where  a  supplicant 
In  a  court  of  equity  should  be  left  exactly 
where  she  has  placed  herself,  It  is  this  case. 

I  do  not  appreciate  the  significance  of  the 
suggestion  made  in  the  majority  opinion  that, 
when  Amelia  E.  Andersun  r^res«ited  to  the 
county  court  that  her  husband  left  a  son  by 
the  name  of  Lucas  T.  Reeve,  she  did  not 
then  have  Marshall  Beamon  In  mind  as  sucG 
son.  She  made  the  application  with  fraud  in 
her  heart,  evidently  with  the  purpose  of 
producing  a  spurious  son  when  the  occasion 
should  require.  It  might  as  w«ll  have  been 
Tom  Jones  as  Marshall  Beamon.  Marshall 
Beamon  la  but  an  accident  in  this  case.  He 
was  represented  to  be  Lucas  T.  Reeve  merely 
because  circumstances  (danced  to  make  him 
available  for  that  purpose.  She  started  out 
with  the  plan  of  defrauding,  and  simply 
aetzed  upon  Mushall  Beamtm  as  a  necessary 
loBtmmcnt  most  canvenlenfly  at  band  to  coa- 
■nmmate  her  plan. 

Mow,  then,  what  Is  the  result  In  this  case? 
Upon  his  death  the  property  of  George  K. 
Beeve  descended  to  and  vested  in  Amelia  B. 
Andenson.  No  probate  pioceedlngB  were 
necesBary  In  order  to  perfect  her  title.  She 
succeeded  to  whatever  title  he  had.  When 
she  became  vested  wltb  that  title  It  was  her 
privilege  to  do  as  she  pleased  with  the  prop- 
erty. She  chose  to  make  use  of  this  property 
to  accomplish  fraud  upou  her  sisters-in-law. 
In  carrying  out  this  purpose  it  became  neces- 
sary for  her  to  relinquish  a  portion  of  het 
title  thereto.  This  she  did  freely  and  vol- 
untarily, for  a  most  despicable  purpose.  She 
evidences  no  disposition  on  her  part  •  to  re- 
cant, or  to  recover  the  property  thus  parted 
with,  until  she  learns  that  ber  scheme  to  de- 
fraud has  been  discovered  and  Is  about  to 
result  In  failure.  She  then  comes  Into  this 
court,  confesses  her  fraud,  and  asks  this 
court  to  restore  to  her  that  wltb  which  she 
parted  for  the  purpose  of  accomplishing  her 
fraudulent  intent 

This  court  says  that  It  must  do  this  in  or- 
der to  protect  the  sacred  right  of  a  deceased 
person  to  have  his  property  go  as  be  willed 
it  To  my  mind,  that  principle  is  not  in- 
■^ived.  Here  the  deceased's  property  did 
go  as  he  willed  It,  and  the  beneQctary  of  his 
will  simply  dissipated  it  to  gratify  the  basesc 
of  instincts.  This  court  should  leave  ber 
just  exactly  as  it  found  hw.  It  should  not 
concern  itself  In  the  least  as  to  what  is  to 
beoome  of  the  money  In  the  hands  of  tbe 


guardian.  He  may  not  be  ntltled  to  it,  but 
he  came  Into  poaaeaston  of  It  as  an  Innocent 
and  unwilling  Instromoit  in  AmeU*  E.  An- 
derson's adieme  to  d^tend  her  slateiB-ln-law, 
and  certainly  a  court  of  equity  should  not 
assist  Amelia  B.  Anderaon  In  Its  recovery. 
She  does  not  come  into  court  with  cjean 
hands,  and  the  court  should  not  be  at  all 
concerned  with  whether  she  recovers  tbe 
money  In  the  bands  of  the  guardian  of  the 
mythical  Lucas  T.  Reeve.  In  my  opinion,  the 
Judgment  of  the  trial  court  upon  this  branch 
of  tbe  case  should  ba  affirmed. 

ROSENBBRRY,  J.  I  concnr  In  tbe  fore- 
going dissenting  opinion  of  OW£<N,  J. 


In  re  HANREDDY'S  ESTATE.* 
O'BRIEN  et  al.  V.  HANREDDY. 
(Supreme  Court  of  Wisconsin.  Feb.  7,  1^.) 

1.  Executart  and  admlnlstratora  ^922— At- 
s«tt  la  aeparste  JsrfsdietloRa  net  aa1lld«rt  to 
pay  debts  will  be  treated  as  oaa  laad  ta  ba 

prorated  among  all  creditors. 

Where  the  assets  of  a  deceased,  though 
found  in  several  jurisdictions,  are  suffioieat 
to  pay  the  debts  allowed  against  his  estate  in 
the  several  jurisdictions,  ordinarily  each  of  the 
separate  jurisdictio&s  proceeds  to  adjust  claims 
and  provide  for  their  payment  out  of  tbe  assets, 
each  independent  of  the  other;  but  where  the 
entire  assets  are  Insnfllcient-  to  pay  all  obli- 
gations, there  is  such  an  interdependence  be- 
tween the  various  jurisdictions  that  the  asacta 
in  the  respective  jurisdictions'  control  will  be 
considered  as  one  fund,  to  be  distributed  pro 
rata  to  all  creditors  in  the  several  jurisdic- 
tions by  the  several  courts  in  such  jurisdic- 
tions adminietering  the  affairs  of  the  deceased, 
wtien  the  fact  of  insolvene;  is  brought  to  the 
attention  of  the  courts,  the  manner  In  which 
such  fact  is  brought  to  the  conrf  a  attention  be- 
ing immateiiaL 

2.  Exeoators  and  administrators  <t=»522— An- 
cillary administration  In  treating  assets  la 
both  Jurisdictions  as  one  fund  for  creditors 
will  retain  proper  peroaatafle  of  assets  to 
assara  pra  rata  payment  af  elalDis  allowed 
la  sudi  admlalstratloa. 

Tbe  court  having  Jurisdiction  of  ancillary 
administration,  in  treating  the  assets  in  such 
jurisdiction  and  in  jurisdiction  of  the  domicil- 
iary administratioD  as  one  fund  to  be  prorated 
to  creditors  in  both  jurisdictions,  because  of 
insufBcieDcy  of  assets  in  the  separate  jurisdic- 
tions to  pay  claimants,  will  retain  control  of 
sufficient  assets  so  that,  y/hea  the  proper  per- 
centage is  ultimately  determined  in  the  juris- 
dictions, the  creditors  whose  daima  are  filed 
and  allowed  in  the  Jurisdiction  of  the  domi- 
ciliary administration  shall  be  paid  their  proper 
percentage. 


4s»For  otber  cases  see  same  topic  and  KET-NUUGBR  in  all  Ker-Numbered  Disesta  and  ladataa 
•Motion  (or  rehearing  denied  April  11,  1922,  wltb  $26  costs. 
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3.  Exewttra  anil  luIiDiiilstratort  «sp52I<-C(HIII- 
ty  oonrt  having  ancillary  Jurisdiction  may  al- 
low claims  sf  nonrMldent  oredltors. 

Under  St.  19X9,  §  3838,  tbc  county  court 
has  ancillary  JorUdiction  in  the  administration 
of  the  estate  of  a  decedent,  and  Jurisdiction 
to  consider  and  allow  tiie  claims  tit  nonresident 
creditors. 

Appeal  from  Milwaukee  Oountf  Gourt;  M. 
S.  Sheridan,  Judge. 

In  the  matter  of  the  eatate  of  Joseph  Han- 
reddy,  deceased.  Petitions  by  Marsaret  Han- 
reddy,  executrix,  and  by  certain  creditors^ 
asking  that  assets  In  andllary  and  domicili- 
ary administrations  be  considered  as  one 
fund  to  be  distributed  pro  rata  to  all  the 
creditors  In  both  jurisdictions,  and  petitions 
by  certain  creditors  lor  allowance  of  claims. 


claims  filed  In  the  Wisconsin  jurisdiction 
until  after  final  adjudication  In  both  states 
upon  all  the  claims  and  a  determination  had 
of  the  pro  rata  percentage  that  could  proper- 
ly be  paid  from  the  entire  assets  in  both 
Jurisdictions  upon  the  respective  daims  in 
the  sereral  jurisdictions,  and  that  after  such 
ascertainment  and  payment  upon  such  pro 
rata  percentage  of  the  (dalms  filed  and  al- 
lowed in  the  Wisconsin  jurisdiction  the  sur- 
plus should  be  turned  over  to  her  as  exec- 
utrix in  the  jurisdiction  of  Illinois  to  be 
there  likewise  applied^ 

Petitions  to  the  same  etCect  were  also  filed 
on  behalf  of  certain  creditors  who  had  there- 
tofore filed  their  claims  In  the  IlUnois  pro- 
ceedings. 

Prior  to  the  deatb  of  Joseph  Etanreddy  the 
executors  of  the  estate  of  one  Julius  W.  Loew- 
ICrom  the  judgment  rendered,  c^taln  of  the :  enthal  brought  suit  against  said  Hanreddy 


creditors  appeal.  Judgment  reversed  and 
cause  remanded,  with  directions. 

One  Joe^h  Hanreddy,  a  resident  citisen 
of  Chicago,  UL,  died  there  testate  AprU  8. 
1918.  On  June  25, 1918,  his  widow,  Margaret 
Hanreddy,  was  duly  appointed,  qualified,  and 
ever  alnce  has  acted  and  is  stili  acting  as 
executrix  of  biB  estate  In  the  probate  court 
for  Cook  county.  111.  Claims  were  therein 
filed  aggregating  more  than  ¥&0,00a  The 
available  assets  subject  to  that  jurisdiction 
do  not  exceed  |4,000. 

In  August,  1818,  in  the  county  court  for 
Milwaukee  county,  Wis.,  the  will  of  said 
Joseph  Hanreddy  was  duly  probated,  and 
the  said  Margaret  Hanreddy  appointed  ex- 
ecutrix In  ancillary  proceedings;  there  being 
assets  aggregating  over  $50,000  belonging  to 
said  estate  as  well  as  resident  creditors  with- 
in the  state  of  Wisconsin,  Claims  have  been 
filed  therein  by  both  resident  and  nonresident 
creditors  In  amounts  in  excess  of  the  assets. 
Some  creditors  have  filed  their  respective 
claims  in  both  Jurisdictions. 

In  August,  1919,  the  said  executrix  Died  a 
petition  in  the  county  court  for  Milwaulsee 
county  reciting  the  probate  proceedings  in 
Illinois  and  In  tliis  state;  the  claims  filed 
tn  the  respective  proceedings  and  their  re- 
spective assets  substantially  as  above  set 
forth;  the  fact  that  the  assets  of  the  said 
estate  are  insufficient  to  pay  all  of  the  debts 
of  the  said  estate  and  that  the  said  estate 
Is  insolvent;  that  If  all  the  claims  filed  were 
allowed  there  would  be  assets  In  the  Wis- 
consin jurisdiction  sufficient  to  pay  the 
claims  filed  In  that  Jurisdiction  to  approxi- 
mately 90  per  cent,  thereof,  and  that  as  to 
the  claims  in  the  Illinois  Jurisdiction  the 
assets  there  would  not  be  sufficient  to  pay 
more  than  10  per  cent,  dividend  thereon; 
tliat  some  of  the  claims  filed  were  still  being 
contested,  and  until  final  adjudication  there- 
on the  exact  percentage  of  the  total  claims 
to  the  total  assets  could  not  be  ascertained. 


in  the  superior  court  for  Cook  county,  111., 
to  recover  upon  certain  notes.  Upon  the 
death  of  Hanreddy  the  action  was  revived 
against  Margaret  Hanreddy  as  executrix, 
and  on  July  19,  1919,  Judgment  was  rendered 
against  her  for  about  ¥10,000.  After  the 
time  for  filing  claims  had  expired  In  the 
Wisconsin  jurisdiction  the  executors  of  the 
estate  of  said  Julius  W.  Ijoewenthal  Joined 
In  the  petitions  praying  for  a  pro  rata  dis- 
tribution of  the  entire  assets,  and  filed  au- 
thenticated copies  of  the  records  and  prcn 
ceedlngB  In  connection  with  said  Judgmait, 
and  contended  that  the  judgment  so  obtained 
and  so  certified  should  be  considered  as  a 
claim  against  the  estate  of  said  deceased  in 
the  ancillary  administration  in  Wisconsin  as 
coming  under  the  provisions  of  section  3846. 
Stata. 

Various  objections  to  these  several  peti- 
tions and  to  the  request  of  the  Loewenthal 
executors  were  interposed  by  creditors  whose 
claims  had  been  filed  herein.  After  a  hear- 
ing the  court  made  his  findings  of  fact,  recit- 
ing substantially  as  above  stated,  and  his 
conclusions  of  law,  as  fbllows: 

"I.  That  the  aseets  tn  said  ancillary  admin- 
istratioo  constitute  a  fund  out  of  which  the 
claims  of  creditors  resitUng  in  Wisconsin,  and 
who  have  duly  filed  their  claims,  be  paid  in  full. 

"II.  That  the  claims  of  foreign  creditors,  re- 
aiding  outside  of  the  state  of  Wisconsin,  are 
disallowed  in  this  ancillary  administration. 

"III.  That  this  court  has  no  Jurisdiction  to 
consider  or  allow  claims  of  foreign  creditors, 
and  is  confined  in  its  administration,  by  virtue 
of  the  provisions  of  the  statutes  of  the  state 
of  Wisconsin,  to  the  consideration,  determina- 
tion, and  payment  of  claims  of  Wisconsin  cred- 
itors duly  allowed  In  this  jurisdiction,  and  to 
the  distribution  of  the  assets  In  tiie  ancillary 
administration  for  the  benefit  of  Wisconsin 
creditors. 

"IV.  That  any  residue  in  tbe  possession  of 
the  andllary  administrator  after  the  payment 
of  the  daims  of  Wisconsin  creditors  duly  al- 
lowed, and  after  the  payment  of  the  costs  and 
She  asked  that  no  payment  be  made  upon  the  expenses  of  the  ancillary  administration,  are 
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bereby  ordered  to  be  paid  and  delivered  b;  said 
anciUarr  admiDlstratDr  to  the  executrix  of  tbe 
domidUiirr  eatate." 

An  appeal  was  tak^  from  the  Judgment 
or  order  entered  In  conforml^  with  said  con- 
clusiona  of  law  as  well  as  several  appUca- 
tltms  made  for  review  thereof,  tinder  the 
provisions  ef  section  3049a.  " 

GUcksman,  Gold  &  Corrigan.  of  Milwaukee, 
and  B.  T.  Jackson,  of  Minttal  Point,  for  ap- 
pellants. 

Benjamin  Poss,  of  Milwaukee,  Rosenthal, 
Hammlll  &  Wormser,  of  Chicago,  III, 
Qnarles,  Spence  &  Quarles,  H.  T.  Foulkes,  A. 
K.  Stebbfns,  Bloodgood,  Kemper  ft  Bloodgood, 
Hoyt,  Bender  &  Mclntyre,  and  Olwell,  Durant 
&  Brady,  all  of  Milwankee  (Robert  N.  Mc- 
Mynn  and  Harvey  A.  Mallg,  both  of  Mil- 
waukee, of  counsel),  for  respondent. 

ESCHWEILER,  J.  (after  staUng  tbe  facta 
as  above).  The  questions  presented  on  the 
appeals  here  are  substantially  these: 

Administration  of  the  estate  of  a  deceased 
person  being  Instituted  in  the  state  wherein 
was  his  domicile  at  the  time  of  his  death,  and 
ancillary  administration  being  had  in  a  ^ster 
state  where  assets  exist  and  creditors  re- 
side, and  the  combined  assets  In  the  two 
Jurisdictions  are  insutUcIent  to  pay  the  total 
of  the  Just  claims  allowed  in  the  two  Juris- 
dictions, shall  tbe  assets  in  the  respective 
Jurisdictions  be  considered  as  one  fund  to 
be  distributed  pro  rata  to  all  the  creditors 
In  t>oth  Jurisdictions  of  the  estate  of  the  de- 
ceased, or  shall  the  funds  In  the  ancillary 
administration  be  distributed  to  the  resident 
claimant  or  claimants  therein,  the  surplus 
only  after  paying  such  claimants  in  full  to  be 
subject  to  distrlbutloD  in  the  Jurisdiction  of 
the  domicile? 

Can  the  county  court  of  this  state,  having 
but  ancillary  Jurisdiction,  consider  and  al- 
low the  claims  of  nonresident  creditors? 

In  some  respects  ancillary  and  domiciliary 
administrations  are  entirely  independent  and 
separate  proceedings ;  in  other  ways  the  an- 
cillary, as  its  name  implies,  is  subordinate 
or  auxiliary  to  tbe  primary  administration 
at  the  domicile.  As  illustrative  of  their  l)e- 
ing  Independent,  It  may  be  noted  that  the 
time  within  which  claims  must  l>e  filed  in 
order  to  be  subject  to  allowance  Is  fixed  by 
tbe  law  of  tbe  place  of  administration  and 
filing.  Davis  V.  Davis,  137  Wis.  640.  647, 
119  N.  W.  334;  Fields  v.  Kstate  of  Mundy, 
106  Wis.  383,  386,  82  N.  W.  343,  SO  Am.  St. 
Rep.  39;  Winter  v.  Winter,  101  Wis.  494, 
498,  77  N.  W.  883.  And,  again,  a  Judgment 
against  an  administrator  In  one  Jurisdiction 
is  not  binding  in  the  other.  Price  v.  Mace, 
47  Wis.  23,  26,  1  N.  W.  336 ;  Brown  v.  Fletch- 
er's Estate,  210  U.  S.  82,  94,  28  Sup.  Ct 
702,  52  L.  Ed.  986 ;  IngersoU  v.  Coram,  211 
U.  S.  335,  362,  29  Sup.  Ct.  92,  03  L.  Ed.  208; 
Nash  v.,  Benarl,  117  V».  481.  105  Atl.  107. 


3  A.  lU  R.  61,  and  note  at  64,  cited  In  B.  Ci 
L.  Sup.  VOL  p.  1249. 

The  broader  scope  of  the  domiciliary  Juris- 
diction is  well  recognized  in  such  cases  as 
Rackemann  v.  Taylor,  204  Mass.  394,  403, 
90  N.  E.  B52,  to  the  effect  that,  though  the 
court  of  ancilllary  jurisdiction  has  power 
to  first  probate  a  will,  It  should.  In  the  ab- 
sence of  special  circumstances,  refuse  to  do 
so ;  and  those  holding  that  the  final  account- 
ing 13  at  the  domicile.  Bedeil  v.  Clark,  171 
Mich.  486,  137  N.  W.  627.  That  the  dom- 
icile Is  the  primary  jurisdiction  has  been 
recognized  here  (Price  v.  Mace,  47  Wis.  23, 
27,  1  N.  W.  336);  the  construction  of  the 
will  being  for  the  domicile  ratber  than  for 
the  court  of  ancillary  Jurisdiction  (Will  of 
Harker,  172  Wis.  99,  102,  178  N.  W.  246  and 
cases  cited). 

[1]  Where  the  assets  of  a  deceased,  though 
found  in  several  Jurisdictions  are  sufficient  to 
pay  the  debts  allowed  against  his  estate 
In  the  several  Jurisdictions,  ordinarily  each 
of  the  s^arate  Jurisdictions  proceeds  to  ad- 
Just  claims  and  provide  for  tbeir  payment 
out  of  tbe  assets  in  their  control,  each 
independoatly  of  the  oth«r;  bat  where,  as 
here,  the  entire  assets  of  the  deceased  are 
Insufficient  to  pay  all  his  Just  obligations, 
there  is  such  an  Interdep^dencn  between 
the  various  Jurisdictions  as  to  require  the 
application  of  the  old  maxim  that  "equality 
is  equity,"  and  the  several  courts  administer- 
ing the  affairs  of  the  deceased,  each  being  ap- 
prised of  that  situation,  must  no  longer  con- 
sider the  assets  within  their  respective  con- 
trols as  separate  and  distinct  funds  for  dlstri- 
butltm  to  the  creditors  within  such  Jurisdic- 
tions, but  as  one  entire  fund  In  which  all 
creditors  of  the  deceased  having  Just  claims 
of  equal  standing  shall  share  pro  rata.  It 
makes  no  material  difference  by  whom  or 
how  the  situation  Is  brought  to  the  knowl- 
edge of  the  court.  In  this  case  tbe  petition 
of  the  executrix  alone  was  sufficient.  It  Is 
the  fact  of  Insolvency  that  raises  the  equity. 
It  then  becomes  the  duty  of  the  court  itself, 
administering  tbe  assets,  to  subordinate  the 
demands  of  the  local  creditors  to  be  paid  in 
full,  or  to  the  exhaustion  of  the  assets,  to 
the  broader  ri^ts  of  the  creditors  as  a  whole 
to  share  on  an  equal  footing  In  the  assets 
as  a  whole. 

That  such  well-grounded  equitable  prin- 
ciple is  consonant  with  tbe  proper  seU-re- 
spect  which  a  government  should  maintain 
was  early  declared  in  the  case  of  Dawes  v. 
Head,  20  Mass.  (3  Pick.)  128.  That  ruling 
was  constantly  followed  In  Massachusetts, 
and  subsequently  became  the  statutory  dec- 
laration as  well  (Buswell  v.  Order  of  Iron 
Hall,  161  Mass.  224,  233,  36  N.  E.  1065,  23- 
L.  R.  A.  840),  and  such  has  been  done  In 
other  states,  as  shown  in  Dow  v.  Lillle,  26 
N.  D.  512,  144  N.  W.  1082,  L.  R.  A.  1915D, 
754.  It  Is  the  rule  )n  the  domicile  In  the 
instant  case.    Ramsay  v.  Bamsay,  196  UL 
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179,  IBS,  63  N.  E.  618.  Tbe  same  la  declared 
elsewhere.  Tyler  Thompson,  44  Tex.  497, 
23  Am.  Sep.  600;  Mitchell  t.  Cox,  28  Ga.  32; 
Schouler  on  WlUs  (6th  Ed.)  ffi  1015a  and 
1174;  24  C.  J.  p.  1125;  11  H.  C.  L.  p.  444.  It 
iB  but  the  application  in  another  form  of  the 
rule  that  Is  aK>Ued  in  the  distribution  of  tbe 
assets  of  an  insolvait  corporation  foreign  to 
the  distributing  Jurisdiction,  where  resident 
and  Donrestdent  creditors  must  share  pro  ra- 
ta. Blake  V.  McClung,  172  U.  S.  239, 19  Sup. 
Ct  166.  43  L.  Ed.  432;  BusweU  v.  Order  of 
Iron  HaU,  161  Mass.  224.  233.  86  N.  B.  1066, 
23  L.  B.  A.  846;  Thornley  v.  Walsh  Co.,  207 
Mass.  62.  66.  92  N.  £.  1007. 

[2]  It  is,  of  course,  proper  tliat  sufficient 
of  the  assets  belongbig  to  the  estate  and 
found  In  Wisconsin  should  be  held  here,  so 
that  when  the  proper  percentage  is  ultimately 
determined  in  the  two  Jurisdictions  the  credi- 
tors whose  claims  are  flled  and  allowed  in 
this  jurisdiction  shall  be  here  paid  their 
proper  percentage. 

[3]  On  the  second  question  suggested  it  Is 
clear  that,  there  being  assets  of  the  deceased 
and  resident  creditors  within  the  state  of 
Wisconsin,  the  county  court  for  MUwanliee 
county  had,  and  properly  assumed,  jurisdic- 
tion in  the  ancillary  administration.  Section 
3703,  Stats.;  WIU  of  Harker,  172  Wis.  99, 
178  N.  W.  246;  BarlasB  T.  Barlass,  148  Wis. 
497.  128  N.  W.  58.  Having  such  prop»-  ju- 
risdiction, it  became  the  duty  of  such  court 
to  receive,  examine,  and  adjust  tbe  claims 
and  demands  of  all  peraons  against  the  de- 
ceased, as  provided  for  In  section  8888,  Stats., 
wliicb  reads  as  follows: 

"Section  3838.  On  filing  a  petition  for  th« 
probate  of  a  will  or  petition  for  administration 
by  any  county  court  it  shall  be  the  duty  of  such 
coort  to  receive,  examine,  and  adjust  the  claims 
ami  demanda  of  all  persona  against  the  deceas- 
ed." 

Under  such  statute,  as  well  as  under  tbe 
general  principles  governing  such  matters,  no 
distinction  can  be  made  between  ancillary 
administration  and  domiciliary  administra- 
tion as  to  the  rights  of  nonresident  creditors 
to  file.  In  accordance  with  the  established 
practice  of  this  state,  their  claims  against 
such  an  estate  for  adjustment  and  allowance. 
That  nonresident  creditors  may  prove  their 
claims  in  ancillary  administration  is  tbe  gen- 
eral rule.  11  B.  G.  L.  p.  443  ;  24  0.  J.  1124. 
»ee  note.  L.  B.  A.  1915F,  jk  1040;  Borer  v. 
Chapman,  119  U.  S.  587,  7  Sup.  Ct  842,  80 
L.  Ed.  532. 

We  can  see  no  proper  ground  under  our 
statutes  or  decisions  for  drawing  any  harsh 
distinction,  as  such  a  one  would  be.  ttetween 
the  rights  ot  nonresident  Glaimants  where 


the  administration  here  is  that  of  the  dom- 
icile and  where  it  Is  merely  ancillary.  The 
Question  was  not  before  the  court  In  the 
recent  case  of  Will  of  Harker,  172  Wis.  99, 
178  N.  W.  246;  that  decision  only  holding, 
upon  the  sltutation  there  presented,  that  the 
county  court  there  exceeded  Its  proper  func- 
tions In  attempting  to  construe  a  will  and 
the  duties  of  trustees  thereunder,  that  being 
properly  for  tbe  IlUnoia  court  having  dom- 
iciliary administration. 

In  view  of  the  holding  now  made  that 
creditors  filing  claims  in  tbls  jurisdiction  of 
ancillary  administration  can  thereby  acquire 
no  preference  over  creditors  whose  dalma 
are  duly  allowed  at  tbe  domicile,  It  does 
not  seem  qecessary  to  determine  the  ques- 
tions presented  upon  the  claim  of  the  exec- 
utors of  the  estate  of  Julius  W.  Loewenthal, 
who  had  commenced  an  action  against  Jos^h 
Hanreddy  In  Illinois,  and  after  his  death 
the  subsequent  revival  of  the  action  as 
against  his  executrix  had  obtained  Judgment 
against  her  in  that  state.  There  being  no 
advantage  to  be  gained  by  the  flUng  of  such 
judgment  or  allowance  thereof  as  a  claim  in 
the  jurisdiction  here  over  that  which  they 
have  already  acquired  in  the  probate  court 
of  Cook  county,  we  do  not  deem  it  necessary 
to  now  determine  whether  or  not  such  a 
judgment,  obtained,  as  it  was.  against  an 
executrix  in  another  state,  should  be  con- 
sidered as  such  a  judgment  as  may  be  cer- 
tified to  the  county  court  as  provided  for  In 
section  3846,  Stats.,  or  as  to  whether  or  not, 
it  having  not  been  presented  to  the  court 
below  imtil  after  the  time  fixed  for  tbe  pres- 
entation of  dalms,  It  Is  thereby  barred  by 
section  3844,  Stats. 

The  situation,  however,  would  seem  to  be 
almost  parallel  with  that  presented  in  the 
case  of  Brown  v.  Fletcher's  Estate,  210  V. 
S.  82,  28  Sup.  Ct  702,  52  L.  Ed.  966,  affirm- 
ing the  same  case  In  146  Mich.  401,  109  N. 
W.  686,  15  L.  R.  A.  (N.  S.)  632,  123  Am.  St 
Rep.  233.  A  discussion  of  the  subject  Is  also 
found  in  a  note  in  8  A.  L,  R  p.  64,  to  the 
case  of  Nash  v.  Benarl,  117  Me.  491,  105  Atl. 
107. 

It  follows  from  what  has  been  said  that 
tbe  order  and  judgmoit  of  the  county  court 
must  be  reversed. 

In  view  of  the  peculiar  situation  presented 
In  this  matter,  we  deem  It  best  to  deny  the 
allowance  of  costs  to  any  party  on  this  ap- 
peal, except  that  tbe  costs  of  the  clerk  of 
this  court  are  to  be  paid  out  of  the  estate. 

Judgment  reversed  and  tbe  cause  remand- 
ed, with  directions  to  enter  Judgmeit  in  ac- 
cordance wltb  tbls  opinion. 

SIEBECKER.  a  J.,  took  no  part. 
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STATE  «t  m.  TIME  INS.  CO.  v.  SUPERIOR 
COURT  OF  DOUGLAS  COUNTY  at  al. 

(Supreme  Goart  of  'Wtseon^  Feb.  7,  1922.) 

-K  Insuranoe  €xs>85— Insurance  agents  action 
for  wrongfnl  discharge  properly  brought  In 
oonnty  where  oaose  of  action  arose. 
The  Kierht  of  an  insurance  agent  to  bring  ac- 
tion against  the  company  for  wnnigfui  termi- 
nation of  the  agency,  in  the  county  where  the 
cause  of  action  aroae,  under  St  1919,  }  2619. 
was  not  affected  by  the  amendment  of  that  sec- 
tion by  Laws  1919,  c.  334,  interpolating  a  new 
subdivision  5,  as  to  actions  against  a  domestic 
Insurance  company  "to  recover  on  a  policy  of 
InsuraDce." 

2.  Statute*  «=»I8I(I)— Fundamental  rule  of 
oonstruotlon  Is  to  ascertain  and  give  effect 
to  legislature's  Intent. 

The  fundamental  rule  of  construction  is  to 
ascertain  and  give  effect  to  the  Legislature's 
Intent. 

3.  Statatei  ^9183— In  Boneral  apliit  or  reason 
of  law  prevails  over  letter. 

*  The  general  role  is  that  the  spirit  or  rea< 
son  of  the  law  will  prevaU  over  the  letter. 

4.  Statntes  «a»28I^Rul«  ttatwl  an  to  oaastnie- 
tlon  of  ameatiatory  act 

To  ascertain  the  object  the  Iiegislntare  had 
in  mind  in  an  amendment,  it  is  proper  to  con- 
aider  the  occasion  and  necessity  thereof,  the 
defects  and  evils  in  the  former  law,  and  tlie 
remedy  provided  by  the  new  one,  and  construe 
it  in  such  a  way  as  is  best  calculated  to  sup- 
press the  mischief  and  secure  the  beuefits  in- 
tended. 

5.  Statutes  «=:>224— Every  etatute  oonatrued 
In  light  of  system  of  written  and  unwritten 
laws  of  which  It  Is  a  part. 

Every  statute  must  be  construed  with  ref- 
erence to  the  general  system  of  written  and 
□nwritten  lawn  <rf  which  it  forma  a  part 

6.  Statnt*s  .^l70^o-enaoted  statute  held  to 
ooatlBue  In  anlatnrrupted  operation. 

Even  if  by  amendment  a  etatute  had  been 
repealed,  and  re-enacted  in  the  same  words,  by 
an  act  which  took  effect  at  the  same  time  as  the 
repealing  act,  the  portion  of  the  statute  re- 
enacted  would  continue  such  former  statute,  in 
uninterrupted  operation,  and  there  would  ae  no 
change  in  the  law. 

Petition  by  the  State  of  Wisconsin  on  the 
relation  of  the  Time  Insurance  Company,  a 
domestic  corporation,  for  a  writ  of  manda- 
mus against  the  Superior  Oourt  of  Douglas 
County,  Solcm  L.  Perrin,  Judge,  and  another. 
Motion  to  quash  alternative  writ  granted. 

This  matter  comes  before  this  court  on  the 
petition  of  tbe  relator  for  a  permptory  writ 
of  mandamus,  to  change  the  place  of  trial  of 
a  OQ^in  action  in  which  S.  D.  Wenneby  is 
plfUntlff,  and  Time  Insurance  Oompany,  a 
dconestic  Insurance  corporation,  defendant, 


from  t3ie  Soperlor  Ooort  of  DongUui  Oinm(7i 
to  Mllvautee  coun^. 

Hanitcb,  Barley,  McPberson  &  Johnstm,  of 
Superior,  and  Roehr  ft  Stelnmetz,  of  Milwau- 
kee, for  relator.  . 

Grace,  Frldley  ft  Oawford,  of  Superior, 
and  Daniel  H.  Grady,'  at  Portage,  for  le- 
spondenta. 

DOKRFLER,  J.  Prior  to  tbe  enactment  of 
chapter  334  of  the  Laws  of  1919,  aectlm  2619 
of  the  statutes  provided  that  In  actions 
against  corporations  existing  under  the  laws 
of  this  state,  excepting  those  mentioned  In 
BubdivisloQ  4  of  said  statute,  the  proper  placo 
of  trial  was  either  In  the  county  in  which 
the  corporation  is  situated,  or  has  its  prin- 
cipal place  of  business,  or  in  which  the  cause 
of  action  or  some  part  tliereof  arose. 

It  appears  from  the  complaint  that  the 
plaintiff,  under  a  written  contract  entered  In- 
to at  'the  city  of  Sup^ior,  In  said  Douglas 
county,  became  the  district  r^resentatlve  of 
the  defendant  insurance  company  for  the 
counties  of  Douglas,  Bayfield,  Barren,  Wash- 
burn, Sawyer,  and  Burnett,  and  that  she 
maintained  offices  in  the  dty  of  Superior, 
and  ccmducted  her  business  there,  as  such 
xepresentatlTe ;  that  the  plaintiff  establlabed 
a  large  and  valuable  business,  and  that  on 
March  SJU  1921,  the  defendant;  without  any 
right  or  authority,  and  without  any  notice 
wbat8oev»  of  the  termination  of  said  con- 
tract, and  In  violation  of  tbe  plaintiff's 
rights,  took  possessiai  of  her  aald  office  and 
business,  together  with  all  of  her  books, 
papers,  records,  etc,  and  office  fumltore, 
and  excluded  her  therefrom,  to  her  great 
damage. 

[1]  It  is  claimed  by  the  respondents  tiiat 
the  pn^er  place  of  trial  of  said  action  is  In 
Douglas  county,  and,  oo  the  other  hand,  it 
is  claimed  by  the  relator  that  such  proper 
place  of  trial  Is  in  Milwaukee  county. 

SecUon  2619  of  the  statutes  of  1919  ifixuA 
section  being  now  In  full  torce),  among  other 
things  provides: 

"Section  2619.  The  proper  place  of  trial  of 
civil  actions  is  as  follows:   *   *  • 
"First   •   •  • 
"Second.  •   •  • 
"Third.  •  •  • 

Tourth.  Of  an  action  against  any  railroad 
corporation  as  defined  by  section  1861,  or 
against  any  corporation  owning  or  operating 
any  tnterurban  railroad,  exceptiog  appeals  in 
condemnation  proceedings,  either  in  the  county 
in  which  the  cause  of  action  arose  or  in  that  in 
which  the  plaintiff  resides,  if  the  road  of  such 
corporation  extends  into  either  such  countj; 
if  such  road  does  not  extend  into  eitber  aacb 
county,  tbe  action  may  be  commenced  in  ai^ 
county  in  wbl(^  the  road  of  sudb  corporadon 
does  extend.  •  *  * 

"Fifth.  Of  an  action  against  an  insurance 
company,  existing  under  the  laws  of  tUs  state 
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to  recover  on  a  policy  of  insurance  the  comity 
in  vbieh  the  defendtnt  bas  iti  principal  office, 
or,  at  the  election  of  the  plaintitE.  if  a  resi- 
dent of  this  state,  the  connty  in  which  the 
plaintiff  reeidea  or  if  the  action  is  brought  by  a 
person  in  a  representative  capacity  by  ap- 
pointment oi  a  court  of  this  state,  the  eonnty 
in  which  the  proceedinv  resultfng  In  such  ap- 
pointment was  bad. 

"Agointt  Other  Corporatiotu.  Sixth.  Of  an 
acUon  agaiost  any  other  corporation  existing 
under  the  law  of  this  sUte,  the  county  is  which 
It  Is  situated  Ot  has  Its  principal  office  or  place 
of  business,  or  in  which  the  cause  of  action  ur 
•ome  part  thereof  arose. 

"Other  Actiont.  Seventh.  Of  any  other  ac- 
tion, the  county  in  which  any  defendant  resides 
at  the  commencement  of  the  action;  or  if  nei- 
ther defendant  resides  within  this  state,  any 
county  which  the  plaintiff  designates  in  his  com- 
plaint" 

SobdlTtriona  8,  9,  and  10  are  (unitted*  not 
being  material  to  the  IsBnes  Involved. 

Prior  to  the  enactment  of  chapter  S84  of 
the  Laws  of  1919,  the  fifth  gobdivisioc  above 
set  forth  was  not  Indnded  In  said  section  of 
the  statutes,  and  the  ^izth  was  numbered  as 
fifth,  the  spveoth  as  sixth,  the  eighth  as 
seventh,  and  the  ninth  as  eighth,  so  that  the 
only  difference  between  section  2019  as  amend- 
ed by  the  Leglslatore  in  that  year,  and  as  it 
existed  prior  to  that  dme,  consists  of  the  In- 
terpolation of  aubdivisiiHi  5,  and  the  renum- 
bering of  the  snbsequmt  subdiTlrions  of  said 
flection,  as  above  indicated. 

It  Is  contended  b;  the  relator  that  It  was 
the  intention  of  the  Legislature  by  such  In- 
terpolatt(Hi  of  subdivision  &,  and  the  rennm- 
berlng  of  the  subsequent  subdivisions,*  to 
constitute  the  proper  place  of  trial  In  actions 
agalmt  domestic  insurance  companies  oth^ 
than  those  brought-  against  an  InEnirance  com- 
pany existing  under  the  laws  of  the  state,  to 
recover  on  a  policy  of  Insurance,  the  county 
in  which  the  defendant  resides  at  the  time 
of  the  commoicement  of  the  action,  etc.  On 
the  other  hand,  ttie  respondents  maintain 
that  the  only  object  and  punuse  ot  the  Leg- 
islature in  oiactlng  chapter  334  of  the  Lawa 
of  1019  was  to  fix  a  proper  place  of  trial  for 
actions  brought  against  an  Insurance  com- 
pany existing  under  the  Jaws  of  this  atat^  to 
irecover  on  a  policy  ot  insurance,  and  that 
\u  actions  against  corporations  existing  un- 
der the  laws  of  this  state,  other  than  those 
mentioned-  In  subdivision  4  of  said  secUon, 
are  triable  In  the  county  in  which  the  cor- 
poration is  situated  or  has  its  principal  office 
or  place  of  business,  or  in  which  the  cause  of 
action  or  some  part  thereof,  arose,  and  tliat. 
Inasmuch  as  the  complaint  alleges  that  the 
cause  of  action  herein  arose  In  Douglas  coun- 
ty, that  county  ia  a  proper  place  of  trial  of 
such  action. 

In  order  to  give  section  2619  as  amend- 
ed hy  the  Legislature  of  1919  a  proper  con- 
■tnict^,  it  la  neoesaary  to  ascertain,  U  poa- 


Blble,  the  IntCTt  which  the  Legislature  had 
in  mind  in  making  such  amendment  A  lit- 
eral construction  of  the  statute  in  question, 
as  so  amMided,  would  dearly  bring  the'prop- 
er  place  of  trial  under  the  seventh  subdi- 
vision of  said  statute,  as  above  set  forth. 

On  April  24,  1917,  a  dedsion  was  rendered 
by  this  conrt,  In  Be  State  ex  rel.  Northwest- 
ern Mutual  Life  Ins.  Co.  v.  Circuit  Court  for 
Waushara  County  et  al.,  166  Wis.  SS7,  162 
N.  W.  486,  in  which  It  was  held  that,  where 
the  insurance  policies  are  issued  In  Milwau- 
kee the  principal  place  of  bnslness  of  the 
domestic  company,  and  are  payable  there, 
and  where  notice  and  proofs  of  death  were 
to  be  furnished  to  the  company  at  Milwaukee, 
and  where  the  plaintiff  In  the  action  resided 
In  Waushara  county,  and  was  there  appoint- 
ed administrator  of  the  estate  of  the  deceased 
policy  bolda,  llie  prop^  place  of  trial  waa 
In  Milwaukee  oounty.  As  the  resolt  of  soch 
dedslon,  many  life  insurance  policy  holders 
were  vltaUy  affected  in  tliis  state,  and  were 
obliged  to  maintain  suit  on  their  polldee  in 
the  coimiy  where  the  principal  office  or  place 
ot  business  of  the  company  was  located  and 
ttie  Insnrance  was  payable  so  that  when  the 
Legislature  convoied  In  its  session  of  1919 
the  amendm«it  as  aforesaid  was  macted. 

Bearing  theref<»e  in  mind  the  reason  for 
the  amendment,  and  the  object  and  purpose 
the  Legislature  had  in  mind  in  enacting  the 
same,  and  the  language  of  the  amendment.  It 
becomes  dear  that  it  had  no  other  purpose 
than  to  fix  a  place  of  trial  In  an  action 
against  an  insurance  company  existing  imder 
the  laws  of  this  state  to  recover  on  a  policy 
of  Insurance  so  as  to  enable  a  plaintiff,  at 
his  election.  If  a  resident  of  this  state,  to 
bring  his  action  In  the  county  in  wtdch  he 
resides,  or.  If  the  action  be  brought  by  a  per- 
8on  in  a  representative  capadty,  by  appoint- 
ment of  a  court  of  this  state,  the  county  In 
whidi  the  proceeding  resultli^  In  sudi  ap- 
pointment was  had.  No  other  s^uslUe  rea- 
stm  can  be  assigned  for  the  amendment,  and, 
in  fact,  the  entire  statute,  with  the  ^ceptlon 
of  the  Interpolation  of  subdivision  0,  and  the 
rmumbering  ot  the  subsequent  subdivisions, 
remains  In  force  to  die  fuU  Intent  and  pur^ 
pose  as  it  existed  prior  to  1919. 

[2-B]  The  great  fundamental  rule  In  con- 
struing statutes  Is  to  ascertain  and  give  ef- 
fect to  the  lntaiti<»  of  the  Legislature.  36 
Cyc.noe;  State  V.  State  R.  Gommlssion,  137 
Wis.  80,  117  N.  W.  846.  The  general  rule  Is 
that  the  i^lrlt  or  reason  of  the  law  will  pre- 
vail over  the  letter.  State  v.  Railroad  Com- 
mission, 137  Wis.  80,  117  N.  W.  846;  Wis.  In- 
dustrial -Schoo'  V.  Clark  County,  103  Wis.  661, 
79  N.  W,  422;  Gilkey  v.  Cook,  60  Wla  133, 
18  N.  W.  639.  It  has  also  been  held  that  in 
order  to  ascertain  the  object  the  Legislature 
had  In  mind,  it  is  proper  to  consider  the 
occasion  and  necessity  at  the  enactment,  the 
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defects  or  evils  In  the  tonaec  law,  and  the 
remedy  provided  by  the  new  one»  and  the 
statute  should  be  givai  that  ccmstructlon 
which  Is  best  calculated  to  advance  its  object, 
by  Hupiwesaing  the  mlscbief  and  securing  the 
boiefltB  intended.  S6  Cyc  1110.  And  every 
statute  is  to  be  construed  with  reference  to 
the  seneral  system  of  laws  of  wblcii  It  forms 
a  part,  and  must  therefore  be  interpreted  In 
the  light  ot  the  customary  or  unwritten  law 
of  other  statutes  on  the  same  subject  and  of 
the  decisions  of  the  courts. 

So  that,  bearlag  In  mind  that  the  decision 
in  Re  N.  W.  Mut  L.  Ins.  Co.  v.  Circuit  Court 
for  Waushara  County  et  a1.,  166  Wis.  387, 
162  N.  W.  436,  was  rendered  in  1917,  and 
ttwt  as  the  result  of  such  decision  a  great 
Inconvenience  resulted  to  a  large  number  of 
policy  holders  residing  in  all  parts  of  the 
state,  and  tbat  the  amendment  referred  to 
follows  immediately  as  the  act  of  the  next 
Legislature,  the  conclusion  irresistibly  fast- 
ens Its^  npcm  one's  mind  that  the  relief 
by  ameodment  intended  by  the  new  legisla- 
tion  was  to  afford  policy  holders  affected  by 
such  decision  a  more  convenient  forunL  This 
construction,  under  the  authorities  above  cit- 
ed, gives  effect  to  the  spirit  of  the  law,  not- 
withstanding, as  above  stated,  a  literal  con- 
struction leads  to  the  conclusion  contended 
for  by  the  relator. 

[t]  Bvaa  If  by  the  amendment,  the  statute 
bad  been  repealed,  and  re-enacted  la  the 
same  words  by  an  act  whldi  takes  effect  at 
the  same  time  aa  the  repealing  act,  the  por- 
tion ot  the  statute  re«nacted  would  continue 
In  uninterrupted  operatltm  sudi  former  stat- 
ute, and  there  would  be  no  change  In  the  law, 
Laude  v.  0.  ft  N.  W.  Ry.  Co..  33  Wis.  640; 
Glentz  V.  State,  38  Wis.  649,  CM ;  State  v. 
Cumber,  37  Wis.  29S;  Fullerton  v.  Spring,  3 
Wla.  6G7 ;  Hurley  v.  Town  of  Texas,  20  Wis. 
634. 

We  therefore  hold  tbat  the  motion  of  re- 
spondents to  quash  the  alternative  writ  of 
mandamus  must  be  granted.  It  is  so  or- 
dered, and  the  wder  staying  proceedings  is 
vacated. 

SIEBEOKEB,  a  3^  took  no  part 


STATE  sx  reL  LEWIS  v.  NYSTROM,  Cssaty 
jNdoe.etal.   (No.  4913.) 

(Supreme  Court  of  South  Dakota.  Feb.  8, 
1922.) 

Cesrts        16(5)— Reeorris  oaanet  bs  correct- 
ed by  inter) ineatioa  and  aatllatios  of  flies; 

Records  of  county  courts  cannot  be  cor- 
rected by  interlineation  and  motUaticn  of  the 
files. 


Appeal  from  (Srcult  Court,  Pennington 
County;  Walter  G.  Miser,  Judge. 

Writ  of  prohibition  by  the  State  of  South 
I>akotB,  on  the  relation  of  Bruce  Birwln  Lew- 
ie, against  Charles  A.  Nystrom,  Judge  of  the 
County  Court  for  Pennington  County,  and 
another.  From  an  order  ot  the  circuit  court 
prohibiting  amendment  of  records  by  chang- 
ing, alteratlcm,  etc.,  defendants  anieaL  Af- 
firmed. 

Bnell  ft  Dem  and  Schrader  ft  Lewis,  all 
of  Kapld  City,  tor  appellants. 

Geo.  A.  Jettexa  and  Geo.  B.  Flavin,  botli  of 
Rapid  CUty.  and  B.  B.  Adams,  of  Hot  Springs, 
for  respondent 

POLLEY,  J.  The  controversy  out  of  which 
this  appeal  grows  originated  In  the  county 
court  of  Pennington  county.  A  certain  will 
was  filed  for  probate;  notice  of  the  time  and 
place  for  hearing  the  petition  for  the  pro- 
bate of  the  vrill  was  given  by  mall.  All  of 
the  heirs  Init  one— the  plahitiff  In  this  action 
— Uved  In  Rapid  City.  Plaintiff  lived  in  Hot 
Springs.  The  i«rty  who  mailed  the  notices 
made  an  affidavit  that  she  had  mailed  a  copy 
ot  said  notice  to  each  of  the  heirs,  addressed 
to  Rapid  City. 

The  will  in  question  was  dated  April  21, 
1906,  but  in  the  iwoof  of  the  execntUm  of  the 
will  made  by  one  of  the  sobecribiog  witnesses 
the  date  of  the  will  was  stated  as  AprU  12, 
1910;  In  Qie  eertiflcate  of  protd  of  the  will  the 
date  of  the  wlU  was  stated  as  AprU  12, 191S, 
and  In  the  erder  admitting  the  will  to  probate 
the  date  of  the  will  is  stated  as  April  12, 
191&  After  the  order  admitting  the  will  to 
probate  had  been  entered,  plaintiff  Instituted 
a  contest  of  the  will.  During  the  contest 
proceedings  the  executor  of  the  will  moved  to 
have  the  atwve  dates  corrected  so  that  the 
various  instruments  above  referred  to  would 
all  show  the  correct  date  of  the  will,  and 
also  to  correct  the  return  of  the  mailing  of 
the  notices  so  as  to  show  that  the  notice  was 
mailed  to  plaintiff  at  Hot  Springs  instud  of 
Rapid  City.  After  the  hearing  on  the  motion 
the  county  court  made  and  entered  an  order 
directing  the  clerk  to  amend  and  correct  said 
papers  nunc  pro  tunc  as  of  the  original  date 
of  filing,  so  as  to  make  them  conform  to  the 
truth.  Thereupon  plaintiff  secured  a  writ  of 
prohibition  from  the  circuit  court  prohibiting 
and  restraining  the  couuty  Judge  and  clerk  of 
courts  from  "amending  by  changing,  altering, 
defacing,  mutilating,  or  destroying"  any  of 
the  above-mentioned  files  or  records,  "but 
without  prejudice  or  hindrance  to  your  exer- 
cising the  full  Jurisdiction  and  authority  of 
your  respective  offices  in  accordance  with 
the  law,  it  being  intended  by  this  writ  of  pro- 
hibition to  prohibit  the  amendment  only  as 
to  the  manner  of  such  amendment,  tliis  court 
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taATlng  BO  Jurisdiction  at  this  time  to  pass 
npon  any  other  question."  rrom  tUs  writ 
defendants  appeal  to  this  couri;. 

Appellants'  argument  is  based  npon  the 
contratlwi  that  the  county  court  has  the  pow- 
er to  cwreet  its  records,  when  necessary,  so 
as  to  make  them  conform  to  the  truth.  Bot 
this  question  is  not  tnrolved.  The  right  of 
a  county  court  to  correct  Its  records  In  a 
prc^ter  4»se  Is  conceded  by  respondents,  and 
js  fully  recognized  by  the  circuit  court  In  the 
judgment  appealed  from.  It  will  be  noted 
that  the  Judgment  does  not  prohibit  the  coun- 
ty court  from  making  the  amendment,  but 
only  from  making  the  amendment  in  the 
manner  pointed  out  Id  the  order,  to  wit: 

Ttiat  the  said  papers  and  records  be  amend- 
ed and  corrected  by  the  clerk  "in  the  following 
particulars,  to  wit:  That  *  *  *  the  date 
of  the  said  will  be  correctly  inserted  aa  of 
April  24,  190S,  Instead  of  AprU  12,  1910,  as 
appears  in  said  proof  of  will,"  etc. 


This  required  the  interlineation  and  mutil- 
ation of  these  files  and  is  not  the  proper  way 
to  make  amendments. 

An  order  that  the  affidavits  of  G.  J.  Buell 
and  Martha  Bochart  made  in  support  of  the 
motion  to  amend  should  be  considered  as 
showing  the  correct  date  of  the  execution  of 
the  wlU,  and  the  further  order  that,  as  to  the 
oerttflcate  of  proof  of  will  and  the  order  ad- 
mitting the  will  to  probate,  "the  same  are 
hereby  corrected  to  read  April  24,  190S,  In- 
stead of  April  12,  1918,"  would  hare  beai 
sufficient,  and  no  chaises  or  Interlineations 
in  the  original  papers  would  be  necessary. 

The  showing  made  by  the  appellants  was 
sufficient  to  warrant  the  county  court  In 
making  the  necessazy  amendments  but  that 
court  had  no  authority  to  change 'or  mutilate 
the  papers  or  records  already  on  file. 

nie  Judgmoit  appealed  from  Is  affirmed, 
but  no  costs  will  be  allowed  to  either  party 
on  this  anwal. 


FIRST  NAT.  BANK  OF  HALSTAD,  MINN., 
V.  OLSNESS,  Ins.  Com'r,  et  al. 

(Supreme  Court  of  North  Dakota.  Jan.  21, 

1922.) 

(Bvtlabtu  hv  ike  Court.) 

1.  Slates  ^140— Hall  Insaraace  warrasti  held 
ssslgaabi^  fast  not  segntlable. 

Under  diapter  77,  Laws  1921,  hall  Iniur- 
ance  warrants  are  assignable,  but  not  negoti- 
able. 

2.  Slates  «=JI42— HaU  Insuranoe  warrants  are 
payable  la  full  out  of  hall  Insurance  fnnd, 
and  net  snbjeet  to  prs  rating. 

Hail  Insurance  warranto  are  payable  In 
fan,  wben  called  by  the  state  treasurer,  oat  of 
tha  hail  insurance  {and,  and  are  not  subject  to 


TO 


being  prorated  in  case  of  ttie  lasnfflelency  of 

the  fund.  ^ 

Certified  Questions  from  District  Court, 
Burleigh  County ;  J.  A.  Coffey,  Judge. 

Action  in  mandamus  by  the  First.  National 
Bank  of  Halstad.  Minn.,  against  S.  A.  Ols- 
ness.  Commissioner  of  Insurance,  and  D.  C. 
Polndezter,  State  Auditor,  to  require  the  Is- 
suance of  hall  Insurance  warrants.  War- 
rants h^  binding  and  nmnegottable.  Ques- 
tions cwtlfled  to  the  Supreme  Court  for  an- 
swer. Questions  answered  affirming  the 
holding  of  the  trial  Judge,  and  tbe  cause 
remanded. 

E.  T.  Burke,  of  Bismarck,  for  petitioner., 
Sveinbjorn  Johnson,  Atty.  G&i.,  for  de- 
fendants. 


BIBDZELL,  J.  In  a  mandamus  proceed- 
ing entitled  as  above  and  pending  In  the 
district  court  of  Burleigh  county,  the  peti- 
tioner seeks  to  have  issued,  to  cover  certain 
haii  losses,  a  haii  warrant,  negotiable  or  as- 
signable in  form,  payable  out  of  the  hall  In- 
surance fund,  without  being  subject  to  pro- 
rating upon  the  contingency  of  ttie  fund  be- 
ing insufficient.  It  was  stipulated  in  the 
court  below  that  the  plaintifTs  right  depend- 
ed upon  tbe  answers  to  two  questions: 

First,  are  th^  hail  warrants  heretofore  is- 
sued in  the  following  fonh  negotiable  or  noa* 
negotiable : 


For  CorUfled  Hall  Loai 

Charge  Stata  Uftll  In- 

1921 

luraoce  Fund 

Countr  of 

State  et  North  Dalrota. 

Auditor's  Office. 

No  B 

Bismarck. 

Fay  to  U>e  order  ol 

tbe  lum  of 

« 

To  the  State  Treasurer 

Dollars 

of  Nortb  Dakota 

Bismarck       D.  C.  Poindexter,  State  Auditor 

Ralph  Hmdland,  Deputr 

By  

Second,  when  the  warrant  is  Issued  in  the 
above  form,  is  it,  in  case  of  the  insufficiency 
of  the  fund  designated,  payable  ratably  out 
of  the  funds  collected  Into  tbe  hail  Insur- 
ance fund  for  thAt  year,  or  Is  It  payable 
when  called  in  tbe  amount  stated  on  Its  face 
with  statutory  Interest? 

The  trial  judge  ruled  that  the  warrants.  In 
the  form  above  set  forth,  are  nonnegotlable, 
and  that  they  are  binding  (^ligations  of  the 
state  payable  In  full,  and  not  ratably.  The 
above  two  questions  are  certified  to  this 
court  for  answer.  _ 

[1]  It  being  clear  that  such  warrants  are 
payable  only  out  of  the  hail  insurance  fund, 
they  are  nonn^otlabl&  They  are  neverthe- 
less assignahle  as  ordinary  warrants  for  the 
payment  of  money,  and  are  so  recognised  by 
the  »press  inroTlalons  of  aectton  22  of  the 
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Hall  Ingunnce  Act  (duipter  77,  Lawa  of 

1921). 

[2]  We  are  ot  the  qplnlon  tbat  tlie  war- 
ranta  are  payable  in  full,  aa  they  are  called 
for  payment  by-  the  state  treasurer,  and  are 
not  subject  to  any  subsequent  condition  of 
repayment  in  case  tbe  fund  should  prove 
Inauffldrait  to  meet  all  claims.  Section  6  of 
ttie  act  proTides  for  tbe  levy  of  a  flat  tax 
of  Uiree  cents  per  acre  eacb  year  for  Ave 
years  for  tbe  purpose  ot  carrying  out  tbe 
act  and  seating  a  surplus  In  tbe  ball  In- 
surance fund  fw  the  prtnnpt  payment  of 
tosses.  Section  21  reantrea  tbe  state  treas- 
ure to  call  ttie  warrants  for  payment  to 
tbe  amount  of  collections  remitted  to  him  by 
the  various  county  treasurers  during  the 
preceding  month,  and  the  warrants  are  made 
due  and  payable  on  the  call  of  the  treasnr»'. 
This  clearly  means  that  th^  are  payable 
in  full  when  called,  and  not  subject  to  b^g 
prorated.  Tbe  liability  for  payment  is  lim- 
ited to  the  ball  Insurance  fund,  however, 
and  la  not  a  general  liability  of  the  state. 
See  State  ex  rel.  Unde  v.  Taylor,  8S  N.  D. 
76,  lOB,  ISO  N.  W.  661,  L.  B.  A.  1918B,  1C6 
Ann.  Gas.  1918A,  EE83;  Sargent  Coun^  r. 
Bank  of  N.  D..  182  N.  W.  27a 

Bemanded  to  ttie  district  court. 

OHBISTIANSOM,      BOBINSON,  and 
BRONSON.  JJ.,  concur. 
•  OBAOBt  O.      being  dlsQuallfled,  did  not 
participate. 


STATE  V.  PUCH8. 

(Sapreme  Oonrt  of  North  Dakota.    Jan.  20, 

1022.) 

(Syllabut  by  the  Oourt.) 

1.  Bastards  <&=»65— Verdict  agalast  defeadasi 
held  sipported  by  avfdenee. 

On  an  appeal  by  the  defendant  from  a  judg- 
ment rendered  against  him  in  a  bastardy  pro- 
ceeding, and  from  an  order  denying  a  new 
trial,  it  is  4teld  that  the  verdict  haa  substan- 
tial support  in  the  evidence. 

2.  Bastards  «s>6S— Data  oa  wbMi  eblld  be* 
gottea  aot  material  exoept  en  quastloa  of 

paternity. 

In  a  bastard;  proceeding,  the  priucipal 
question  to  be  determined  is  whether  the  ac- 
cused is  the  father  of  the  child  involved;  and, 
ordinarily,  tbe  exact  day  on  which  the  child  was 
begotten  is  not  material  except  as  it  bears 
on  aucfa  prindpal  question. 

■  3.  Bastards  9=^2— Refusal  to  perinit  cross- 
exasiinatiOB  «f  oonptalalBB  witness  aa  to 
dvil  actios  against  defesdaat  held  not  prej- 
odlolal  error. 
For  reasons  stated  In  the  opinion,  error 
predicated  upon  a  rtiUng  made  in  cross-exam- 
ination of  tbe  complaining  witness  is  Aeld  to  be 
BonpreJnAdal. 


Ai9>eal  from  District  Court,  Sheridan  Ooun- 
ty;  Nueaale,  Judge. 

Bastardy  proceeding  by  tbe  State  against 
Oeorge  Fucbs.  From  a  Judgment  for  thci 
state.  From  an  order  denying  a  new  trial, 
the  defendant  appeals.  Affirmed. 

Geo.  Thorn,  of  DenhofT,  for  appellant 
Peter  A.  Winter,  of  McGlusky,  tot  the 
State. 

CHIUSTIANSON,  J.  This  Is  an  appeal  by 
the  defendant  from  a  Judgment  rendered 
against  him  in  a  bastardy  proceeding.  On 
November  26,  1920,  one  Anna  Moser  made 
complaint,  under  oath,  before  a  Justice  of 
the  peace  In  Sheridan  county,  tdmrglng: 

"That  she  is  aa  unmarried  woman  and  is 
pregnant  with  a  child  which.  If  bom  alive, 
may  be  a  bastard,  begotten  by  the  defendant, 
on  or  about  the  22d  day  of  June,  1920,  at  or 
near  Denfaoff,  Sheridan  county,  N.  D." 

Upon  such  complaint  a  warrant  was  is- 
sued, the  defendant  was  aK>rehended  and 
brought  before  the  Justice  of  the  peace,  where 
he  was  given  a  preliminary  examination  as 
provided  by  section  10480,  C.  L.  1913.  On 
November  26.  1820,  the  Justice  of  the  peace 
made  an  order  that  the  defendant  be  re< 
quired  to  give  an  undertaking  in  the  sum  of 
$1,000,  with  suffldeot  sureties,  payable  to  the 
state  of  North  Dakota,  and  couditl<Hied  that 
he  would  appear  at  the  next  term  of  the  dis- 
trict court  of  that  county,  and  from  term 
to  term  until  tbe  final  diaposltlon  of  the  ^o- 
ceedlng,  to  anawer  the  complaint  and  abide 
tbe  Judgment  and  ordwa  of  the  oourt 
On  January  24,  1921,  the  complaining  wit- 
ness was  d^vered  of  «.  child,  which  was 
aUve  at  the  time  of  the  trial  In  the  district 
court  the  defendant  filed  an  anawer  denying 
tbe  charge  set  forth  In  the  complaint,  and 
demanded  that  the  Issae  framed  theriaty  be 
tried  by  a  Jury.  The  case  was  tried  In  Jvn^ 
1921,  and  tbe  Jury  returned  a  verdict  dedar- 
Ing  the  defendant  to  be  tbe  fathw  of  tbe 
child  of  the  complaining  witness.  On  June 
11,  1921,  the  court  entered  Judgment  ia  con- 
formity with  the  verdict.  Thereafter  the  de- 
fendant moved  for  a  new  trial  on  the  grounds 
of  insufficiency  of  the  evid^ce,  and  alleged 
errors  In  rulings  on  the  admission  of  evi- 
dence, and  In  tbe  instructions  given  to  the 
Jury.  The  motion  was  denied,  and  the  de- 
fendant baa  appealed  from  tbe  Judgment  and 
from  the  order  denying  a  new  trial. 

[1]  Appellant  contends  that  the  evidence  Is 
Insufficient  to  sustain  the  verdict  The  argu- 
ment  in  support  of  this  contention  la  almost 
wholly  an  attack  upon  the  credibility  of  tbe 
complaining  witness.  It  Is  pointed  out  that, 
in  certain  particulars,  her  testimony  at  the 
trial  la  different  frtan  her  testimony  at  the 
preliminary  lamination.  Thus  it  Ja  said 
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that  at  the  preUralnary  examination  Blie  t«Bti- 
fled  that  she  had  wxuaL  intercourse  with  the 
defmdant  on  Jnne  2S,  1920,  and  that  she 
became  pr^aiant  as  a  result  thereof,  and  that 
upon  the  trial  she  testlfled  that  she  had 
sexual  intercourse  with  the  defendant  on 
Bfay  11,  1900,  and  became  pregnant  at  that 
time.  While  this  In  a  sense  is  true,  an  ex- 
amination of  the  transcript  of  the  testimony 
given  by  the  comi^ining  witness  before  the 
justice  of  the  peace  discloses  tlutt  She  at 
ttiat  time  testified  that  she  had  had  sexual 
InterconTse  with  the  deftedant  not  only  on 
June  22,  1020,  Imt  also  at  a  date  prior  to 
June  22,  1020,  and  upon  the  trial  In  ttie  dis- 
trict court  she  still  asserted  l^t  she  had 
had  intercourse  with  him  -on  June  22.  It  Is 
undisputed  that  she  gave  Mrth  to  a  diild, 
and  that  she  Is  unmarried.  The  evidence 
shows  that  she  and  the  defendant  had  bem 
keeping  company  from  June,  1919,  till  Feb- 
ruary, 1920.  There  Is  some  intimation  that 
at  that  time  a  dlsagre^ent  arose;  but  the 
complaining  witness  says  that  the  defendant 
later  "made  everything  good."  She  also  tes- 
tified positively  that  on  May  11,  1920,  he 
came  and  took  her  for  a  ride,  and  that  upon 
that  occasion  they  had  sexual  intercourse, 
and  that  they  again  bad  sudi  Intercourse  on 
June  22,  1920.  She  testified  positively  that 
she  at  no  time  bad  sexual  Intercourse  with 
any  one  other  than  the  defendant ;  and  there 
is  not  the  slightest  proof  in  tbe  record  tend- 
ing to  show  that  she  did.  It  Is  elementary 
that  the  credibility  of  witnesses  and  wei^t 
<3t  testimony  are  questions  for  the  Jury. 
This  rule  is,  of  course,  apidlcable  In  bas- 
tardy proceedings.  See  State  t.  Peoples,  9 
N.  D.  140. 14S,  82  N.  W.  749 ;  State  T.  Brand- 
ner,  21  N.  D.  810,  316,  130  N.  W.  ^  The 
complaining  witness  was  given  a  tluttou^^ 
cross-examination.  Tha  discrepancies  In  ber 
testimony  were  clearly  pointed  ont  Judg- 
ing by  the  record  before  as,  tbe  oonplalning 
witness  was  an  Ignorant  girl.  The  jury  saw 
hw,  and  beard  her  story.  That  story  Is  not 
so  Incredible  as  to  be  unworthy  of  belief. 
State  V.  Brandner,  21  N.  D.  310,  180  N.  W. 
Ml,  presented  a  situation  very  similar  to 
that  presented  h»e.  There,  as  here.  It  was 
contended  tbat  the  evidence  was  Insufficient 
to  sustain  a  verdict  against  the  defoidant 
And  It  was  pointed  out  that  the  con^IalnlBg 
witness 

—"first  accused  tb«  defendant  of  having  but 
one  act  of  Intercourse  with  her  and  tiiat  upon 
Ffbmary  10,  1908;  and  that  after  the  chfld 
waa  bora,  September  19,  1008,  she  accused 
the  defendant  of  bat  two  acts  of  intercourse-r 
tbe  first  being  on  December  29,  1907,  and  the 
second  Febmaiy  10»  WOa*'  21  N.  D.  8l6w  180 
N.  W.  943. 

The  court  bdd  that  this  waa  a  matter  for 
the  oonsidoratlon  of  the  Jurr  as  affecting  tbe 
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credlbiuty  of  the  witusM.  and  xvfDsed  te  dte- 

turb  tbe  verdict. 

{2]  It  is  next  cont«ided  that  the  court 
erred  In  admitting  evidence  relating  to  the 
act  of  sexual  intercourse  which,  according  to 
plaintltC's  testimony,  occurred  on  May  11„ 
1920.  It  Is  also  contended  that  the  court 
erred  In  instructing  the  jury  as  fi^ows : 

*1  charge  yon,  gentlemen,  that  the  particular 
date  charged  In  Uie  complaint  need  not  be 
proved  If  in  fact  you  find  by  a  preponderance 
of  the  evidence  tliat  a  bastard  child  was  b«- 
gotten  upon  the  body  of  and  delivered  by  the 
unmarried  woman,  Anna  Moser,  and  tbat  the 
same  was  begotten  by  the  defendant,  then  it  is 
immaterial  as  to  the  particular  date  charged  In 
the  complaint.  The  question  la,  Was  aocfa  a 
chUd  bom,  and,  if  It  was,  was  tbe  defendant 
the  father  of  tbe  svoaef" 

Tti/em  two  assignments  of  «Tor  are  botli 
predicated  up(«i  the  proposltipn  that  the 
complaint  alleged  that  tbe  child  was  "begot- 
ten by  the  defendant,  on  or  about  the  22d  day 
of  June,  1920."  And  it  is  asserted  that  tbe 
date  so  alleged  was  material;  that  It  was 
lmpr<^per  to  admit  evidence  rating  to  an 
act  of  intercourse  said  to  have  occurred  on 
May  11th ;  and  tbat  It  was  error  to  permit 
tbe  jury  to  find  a  verdict  against  the  de- 
fendant on  such  evidence. 

In  our  opinion  the  assignments  are  not 
well  taken.  In  other  words,  we  are  of  the 
opinion  that  the  evidence  relating  to  the 
act  of  intercourse  said  to  have  occurred  on 
May  11,  1020  was  admlsi^ble,  uid  also  that, 
uuder  the  evidence  in  this  ease,  the  instruc- 
tion given  was  not  erroneous. 

This  is  not  a  case  like  State  v.  Byan,  78 
Minn.  218,  80  N.  W.  962,  dted  and  r^ed 
upon  by  the  defendant,  or  Menn  t.  State, 
182  Wis.  ei,  112  K  W.  88,  where  the  com- 
plaining witness  fixed  the  act  of  sexual  In- 
tercourse in  connection  with  some  specified 
evoit  or  occasion,  bo  that  the  proof,  In  effect, 
not  only  affirmed  that  the  child  was  begottm 
by  the  accused  at  a  specified  time  and  i^ace, 
but,  also,  negatived  the  idea  that  It  could 
have  been  begotten  by  the  accused  on  any 
other  date  than  the  one  so  specified.  That  is 
not  the  situation  here.  Ordinarily,  the  ex- 
act day  on  which  tbe  child  was  b^otten 
Is  not  "material  except  as  it  bears  on  the 
principal  question,  which  Is  whether  or  not 
the  accused  is  the  fath»  of  the  child."  7  O. 
J.  905  ;  2  Ency.  Bv.  2^2.  See,  also,  Duha- 
meU  V.  Ducette,  118  Mass.  960;  Francis  v. 
Rosa.  161  Mass.  532,  24  N.  B.  1024 ;  Boss  v. 
People,  34  111.  App.  21 ;  Bolcomb  v.  People, 
70  111.  400.  And,  while  tbe  question  does 
not  Seem  to  have  been  squarely  raised  In 
this  state,  that  Is  tbe  rule  which  has  been 
followed  by  this  court.  See  State  v.  Peoples, 
9  N.  D.  146, 148, 149,  82  N.  W.  749;  State  t. 
Brandner,  21  N.  D.  810,  816,  130  N.  W.  ML 

In  this  case  the  defendant  mored  tar  m 
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new  trial.  The  motion  was  not  made  on  the 
ground  of  newly  discovered  evidence.  And 
we  fall  to  find  anything  to  Indicate  that  the 
defendant  was  taken  by  surprise  by  the  evi- 
dence relating  to  the  act  of  sexual  Inter- 
course alleged  to  bare  taken  place  on  May 
11th,  or  that  he  was  prevented  from  present- 
ing bla  entire  defense  in  this  case. 

[3]  On  cross-examination  defendant's  coun- 
sel asked  the  complaining  witness  a  ques- 
tion regarding  a  civil  action  which  it  was 
intimated  she  had  brought  against  the  de- 
ftodant.  An  objection  made  by  plaintUTa 
attorney  was  sustained,  and  that  ruling  is 
assigned  as  error.  Little  or  no  argumoit  Is 
presented  In  support  of  this  assignment  of 
error,  and  it  might  well  be  treated  as  waived. 
The  materiality  of  the  testimony  sought  to 
be  ^dted  is  not  ai^r^t.  and  we  cannot  say 
that  the  court  erred  In  ruling  as  It  did.  And 
we  are  qnlts  clear  that  the  ruUng  In  no-event 
was  prejudicial. 

Ibis  disposes  of  all  the  errors  assigned 
and  argued  on  this  appeaL  It  follows  from 
what  has  been  said  that  the  judgment  and 
order  appealed  from  must  be  affirmed.  It  is 
BO  ord«ed. 

GBAOB,  a  J.,  and  ROBINSON,  BIRD- 
ZEUj,  and  BBONSON,  JJ.,  ctmcur. 


KRAPP  V.  KRAPP. 

(Supreme  Court  of  North  Dakota.    Jan.  30. 
1922.) 

(Syllalua  %|/  the  Court.} 

Execators  aad  admiRlstratera  ^221(2,  5)— 
Evidence  held  to  tsstala  verdict  for  board  of 
daoaasfld  fatber-in-law;  presumptioD  against 
aflrMiaeat  of  parent  to  pay  child  for  board 
Nald  not  applleabls. 
The  plaintiff  brings  this  action  against  the 
estate  of  her  deceased  father-in-law  for  612 
days'  board  and  lodging  at  |1  a  day.   The  jury 
found  a  verdict  in  favor  of  plaintiiBr  on  an  ex- 
press contract,  and  it  ia  held  that  the  verdict 
is  well  anstained  by  the  evidence. 

Appeal  from  District  Court,  Stutsman 
County;      A.  Coffey,  Judge. 

Aetlon  by  Uargarrt  Krapp  against  Paul 
Erapp,  execi^r  of  the  last  will  and  estate  of 
Joban  Era^,  deceased.  Judgment  for  the 
plaintiff,  and  defendant  appeals.  Affirmed. 

A.  W.  Aylmer  and  A.  Aylmer,  both  of 
Jamestown,  for  appellant. 

Enauf  &  Knanf,  of  Jamestown,  for  re- 
spondent. 

ROBINSON,  J.  This  la  a  second  appeal 
from  a  verdict  and  judgment  against  the  de- . 


fendant  for  612  days'  board  and  lodging  at 
|1  a  day.    The  board  was  fnrnlahed  to 
Joban  Krapp,  deceased,  the  father-in-law  of 
the  plalDtlff,  and  the  defense  Is  that  because 
uf  the  relatlmislilp  the  deceased  should  have 
been  given  free  board,  unless  he  expressly 
promised  to  pay  for  it   The  first  verdict 
and  judgment  was  set  aside  and  a  new  trial 
granted,  because  the  court  had  told  the  jury 
that  an  Implied  contract  resulted  from  fur- 
nishing board  and  lodging.   Eraro  Erapp, 
18]  N.  W.  951.   This  court  correctly  held 
that  as  between  relations  an  Implied  con- 
tract does  not  arise  from  common  hospitaUtiea 
In  furnishing  board  and  lodging.   The  pre- 
sumptions of  law  are  presumed  to  be  found- 
ed on  reason  and  common  sense.  The  general 
rule  is  that  a  child  Is  always  welcome  to  the 
home  of  the  parent  and  a  parent  to  the  home 
of  a  child,  and  In  such  cases  the  law  does  not 
imply  a  contract  to  pay.   Custom  makes  the 
rules  of  law  and   the  presumptions,  and, 
when  the  reason  of  the  rule  ceases,  so  does 
the  rule  itself.   This  court  has  held  that 
the  reason  of  the  rule  ceases  in  the  case  of 
board  and  lodging  of  a  menial  character. 
Bergerson  v.  Mattern,  41  N.  D.  404.  170  N. 
W.  877.   And  so  the  reason  of  the  rule 
ceases  when  It  appears  that  the  ties  of  af- 
fection no  longer  exist  and  when,  as  In  this 
case,  it  appears  that  the  "old  man"  is  rich 
and  his  children  poor,  when  the  "old  man" 
sues  bis  son,  and  makes  him  pay  Interest  on 
money  loaned,  and  treats  him  as  a  stranger, 
and  when  the  "61d  man"  dies,  leaving  $15,- 
000  to  one  son  and  only  f5  to  the  son  who  is 
the  husband  of  the  plaintiff.  When  a  father 
treats  his  son  In  that  manner,  the  law  does 
not  presume  that  the  son  or  son's  wife  will 
give  him  free  board,  lodging,  and  washing 
Hie  evidence  clearly  shows  that  the  par- 
ties lived  and  treated  each  other  as  stran- 
gers, and  on  that  showing  the  rules  of  law 
are  the  same  as  those  which  pertain  to  strau' 
gers.   Hence,  on  the  evidence  given  at  the 
second  trial,  the  plaintiff  was  entitled  to  re> 
cover  on  an  implied  promise;   but  that  Is 
of  Uttle  consequence,  because  the  jury  was 
instructed  that  the  plaintiff  can  only  recover 
on  an  express  contract  to  pay  for  the  board 
and  lodging,  and  the  evidence  does  well  sus- 
tain an  express  contract   J.  U  ErappI  tes- 
tifies that  the  deceased  said  he  would  pay 
his  board.   He  said  he  had  paid  $1  a  day  In 
Iowa,  and  that  be  would  pay  her  (the  plain- 
tiff) $1  a  day,  and  she  agreed  to  that.  That 
was  about  10  days  after  he  commenced 
boarding,  and  of  course  the  agreement  ap- 
plied to  the  past  as  well  as  the  present. 
And  so  Regina  Krapp  testified  that  at  sev- 
eral times  he  spoke  of  paying  his  board. 
He  said  that,  when  his  son  paid  hfm  in  full, 
he  would  pay  his  board  money;  and  so  he 
told  the  hired  man  that  he  was  paying  his 
board. 
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It  Is  Tain  to  urge  tbat  the  e^^treas  contract 
applied  imly  to  the  first  nine  months.  When 
a  contract  to  pay  for  board  and  lodging  is 
inoven,  the  presumption  ia  tbat  It  condnnes 
as  long  as  the  boarding  contliraes.  The  In- 
tvruptlon  of  a  few  days,  or  a  month,  is  of 
no  consequence.  The  evidence  does  well  sus- 
tain the  express  ccmtract,  as  well  aa  an  Im- 
plied contract  The  defendant  had  no  right 
to  compel  the  plaintiff  to  elect  between  such 
eontracta  But  he  cannot  complain  of  a  de- 
cision which  was  made  on  bis  own  motion, 
and  It  was  altogether  In  his  favor.  In  ac- 
tions of  this  kind  the  plaintiff  may  be  en- 
titled to  recover  on  an  express  contract,  and 
also  on  an  implied  contract,  or  on  either  one, 
as  proven  by  the  evidence.  In  such  a  case 
it  wonid  be  a  strange  and  bungling  practice 
for  a  party  to  sue  on  an  expres."  contract, 
and  then,  In  case  of  defeat,  to  bring  a  second 
action  on  an  Implied  contract,  to  be  met  with 
the  objection  that  the  first  action  was  a  bar 
to  the  second.  The  defendant  has  had  a  fair 
trial,  and  the  mdlct  la  well  sustained  by 
tbe  cvldoKa 

Amrmed. 

GRACE,  C.  J.  (specially  concurring).  This 
Is  a  second  appeal  from  a  verdict  and  Judg- 
ment in  plaintiff's  favor  for  the  sum  of  $612. 
The  first  case  Is  reported  In  181  N.  W.  951. 
There  all  the  members  of  the  court,  exc^t 
myself,  agreed  to  a  reversal  of  the  judgment 
appealed  from.  I  dissented  and  contended 
that  tbe  .Judgment  Should  he  affirmed.  The 
eue  ms  nmauded  and  retried,  and  a  sec- 
ond -rerdict  In  tbe  same  amount  letamed  In 
plaiatlira  Unm,  and  judgment  waa  altered 
accordingly.  An  appeal  from  fhe  secmd 
judgment  was  takm  to  this  court;  all  tbe 
mnnhers  of  the  court,  who  in  the  former 
case  declined  to  affirm  tbe  judgment  In  that 
case  for  the  reasons  stated  In  their  opinion, 
are  now  agreed  that  the  second  Judgment 
should  be  affirmed.  I  agree  that  It  should 
be  affirmed,  for  tbe  same  reasons  stated  In 
my  dissenting  opinion  In  the  former  appeal, 
and  for  further  reasons  which  Inhere  In  this 
aiveal,  not  necessary  here  to  dlscoas  or  tat- 
tber  mentian. 

OHRISTIANSON,  J.  I  GOBcar  In  an  af- 
flrmanee  of  the  Judgment  for  tbe  reasons 
stated  In  tbe  syllabus.  I  express  no  opin- 
ion on  the  procedural  questions  discussed  by 
Mr.  JusUce  BOBINSON.  Neither  do  I  ex- 
press any  <^nlon  as  to  whether  In  event  an 
express  contract  had  not  been  proven,  the 
facts  and  circumstances  would  have  warrant- 
ed the  jury  In  finding  that  there  was  an  im- 
plied contract  to  pay  for  board  and  lodging. 
Tliose  questions  are  not  here.  The  com- 
plaint alleged,  and  Che  Jury  found,  that  there 
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was  an  express  c<aitract,  and  there  Is  amiAa 
evidence  to  sustain  the  finding  of  the  jury. 

BR0N'S02<  and  BIBDZELI^  JJ^  concur. 


CITIZENS*  STATE  BANK  OF  FAIRFAX, 
MINN.,  et  al.  v.  KENMARE  NAT. 
BANK  et  al. 

(Svpreme  Court  of  North  Dakota.    Jan.  81, 

3m.) 

(BpUa^  &y  tha  Court.) 

Mortssflss  <s»5»4{l)— Vendw  and  psrohaser 
^213(2)— Veador  |iad  ao  ssbstaailal  iator- 
•St  In  land  attaoM;  attaeUag  oraMtar  of 
vssdor  was  aot  la  law  a  mIsnirtlOBsr. 

The  defendant  bank  brought  an  action 
against  one  M.  L.  Snnimerville,  and  attached 
tbe  land  which  he  had  theretofore  told  on 
written  contract  to  one  Dallmann,  for  which 
full  aettiement  was  made,  according  to  the 
terms  of  the  contract,  and  promissory  notes 
secured  by  a  mortgage  on  tbe  land  were  taken 
for  tbe  balance  of  the  purchase  price.  A  cer< 
tain  mortgage  against  the  land,  which  was  not 
assomed,  bj  Dallmann.  was  foredosed.  The 
defendant  bank  claimed  the  right,  by  reason  of 
the  alleged  attachment  lien,  to  redeem  from 
such  foreclosure.  The  certificate  of  foreclo- 
sure was  assigned  to  the  plaintiff  bank,  and 
It  refused  to  receive  the  redemption  money  de- 
posited with  the  sheriff  by  the  defendant  bank. 
Later  the  sheriff  issued  to  the  latter  a  sheriff's 
deed.  It  la  held,  tbat  Sumaterville  bad  no  sab- 
stantial  Interest  In  the  land  when  attached; 
tbat  be  bdd  th*e  title  thereof  merely  in  trust 
for  Dallmaui;  that  the  defendant  bank  was 
not  in  law  a  redemptioner;  that  tbe  sheriff's 
deed  issued  to  it  was  a  nullity. 

Appeal  from  District  Court,  Ward  County ; 
K.  B.  Lelgbton.  Judge. 

Action  by  the  Citizens'  State  Bank  of  Fair- 
fax. Minn.,  and  another  against  tbe  Kenmare 
National  Bank  and  A.  P.  Scofleld,  Sheriff  of 
Ward  County,  N.  D.  Judgment  for  Uie  plain- 
tiffs, and  tSie  defendants  aj^l.  Affirmed. 

risk.  Murphy  ft  Mash,  at  Mlnot,  for  ap- 
pellants. 

P.  M.  Clark,  of  Kenmare^  tor  respondents. 

ORACB,  C.  J.  This  is  an  action  to  deter- 
mine adverse  claims  to  the  northeast  quarter 
of  section  26,  township  160,  and  range  88. 
These  are  tbe  material  facts: 

On  or  about  the  21st  day  of  May.  1917, 
Dallmann  contracted  to  buy  the  northeast 
quarter  of  section  34.  township  ISO,  rangL>  88, 
from  M.  L.  SummervlUe,  and  made  an  ini- 
tial payment  of  fl,500.  On  the  20th  day  of 
September,  1917,  by  mutual  agreement  be- 
tween him  and  SummervlUe,  another  quarter 
section  of  land,  tlw  northeast  quarter  of  20. 
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of  tbe  same  towcsblp  and  range,  was  sub- 
stituted  In  place  of  the  one  originally  pur- 
chased, and  Dallmann  given  credit  for  the 
91,600  on  the  purchase  price  of  the  lattor 
tract.  He  also  assumed  a  mortgage  for  f2,- 
200,  on  which  there  bad  been  paid  $150.  leav- 
ing a  balance  of  $2,050.  The  pundiaBe  price 
of  the  land  was  $8,000.  For  tbe  balance  of 
tbe  porchase  price  Dallmann  and  his  wife 
executed  th^r  promissory  notes,  payable  at 
various  Intervals,  and  secured  the  same  by  a 
mortgage  on  tbe  land.  Tiie  notes  and  mort- 
gage were  dated  May  21,  IBIT,  and  tbe  latter 
was  acknowledged  on  the  29th  day  of  Sep- 
tember of  tiiat  year.  The  terms  of  tbe  sale 
were  contained  in  a  written  contract,  which 
was  signed  by  both  DaUmann  and  Sammw- 
vme. 

During  the  year  1917  the  defendant  tbe 
Ken  mare  National  Bank  brought  a  creditor's 
action  against  Snmmenrllle,  and  on  the  30tb 
day  of  October  ot  tbat  year  attached  the' 
land.  At  tbe  time  of  tbe  attachment  tbe 
record  title  wag  still  In  SummervUle.  On 
the  1st  day  of  October,  1917,  Dallmann,  with 
his  family,  moved  onto  the  land,  and  have 
ever  since  ronained  ther&  No  notice  ot  the 
atta<fliment  prooeedlngs  was  served  <m  him, 
though  at  that  time  he  waa  in  possesidcai  of 
and  occupying  the  land.  The  defendant  bask 
does  not  assert  any  ri^its  under  the  reced- 
ing act. 

When  Dallmann  purdiaaed  the  land,  there 
was,  In  addition  to  the  mortgage  he  assumed, 
a  small  second  mortgage  of  $288  agalmt  tbe 
land  to  the  State  Ima  Company  of  Kea- 
mare,  and  whteb  was  payable  in  installments, 
which,  for  dtfanlt  in  the  failure  of  paymoit 
0f  two  Installments  thereof,  It  ftimdosed,  and 
a  shniiTB  certificate  was  issued  to  It  On 
the  30th  day  of  September,  1918.  the  Citi- 
zens'  State  Bank  of  Fairfax  took  an  assign- 
ment of  tbe  aherilTB  certificate  from  the 
loan  company  and  duly  recorded  the  same, 
and  later  demanded  a  sheziff's  deed.  On  the 
same  date  tbat  it  acquired  tbe  sheriff's  cer- 
tificate it  took  an  assignment  of  tbe  mort^ 
gage.  It  had  also  taken  an  assignmmt  of 
the  mortgage  executed  by  Dallmann  to  Sum- 
mervUle, and  had  paid  Summervllle  for  It 
and  the  notes  It  secured  tb.e  full  amount  of 
the  notes,  except  some  small  discount. 

On  June  1,  1919,  Sheriff  Scofleld  of  Ward 
county,  N.  D.,  wrote  the  plaintiff  a  letter, 
ntatlng  that  a  redemption  was  made  from 
tbe  foreclosure,  and  that  a  certain  amount 
of  money  had  been  d^maited  In  his  ofllce  for 
audi  purpose,  and  requested  the  surrender  of 
the  sherifl'a  oerttflcate  fM-  redemptltHi.  The 


plaintiff  nfund  to  accept  Ibe  mon^,  and 
did  not  snrroider  tiie  aberifTs  certificata. 
The  defendant  bank  sought  to  redeem,  by 
reason  of  Its  alibied  lien  of  attaciunait  A 
diwiff's  deed  was  laansd  to  it  on  the  SOtta 
day  of  July,  1919. 

The  only  matwlal  queetlon  preaented  la 
whether,  In  these  drcomstanoes,  the  attacb- 
meait  lien  was  of  any  force  or  ^Sect;  if 
SummerviUe  had  no  •ubatantlal  Intneat  In 
tbe  land  at  the  time  of  the  attadiment  pro- 
ceeding, there  was  nothing  accono^llshed  by 
it  In  other  words,  no  valid  attachment  lien 
was  acquired.  On  S^tember  29,  1917,  Dall- 
manp  made  full  settlement  for  the  purchase 
price  of  the  land,  aa  hereinbefore  stated,  and 
was,  under  the  terms  of  tbe  contract,  then 
oititled  to  a  deed  from  Summervllle.  !niere 
remained  in  Sununerrille  at  that  time  no 
beneficial  Interest  In  tbe  l^nd,  but  he  bad 
by  the  mortgage. a  lien  thereon,  securing  the 
balance  of  the  unpaid  purcAiase  price.  Be 
might  have  been  compelled  at  tbat  time,  Ity 
an  action  of  specific  performance,  to  ddlver 
the  deed,  had  he  reused  to  do  so. 

As  we  view  the  situation,  at  the  time  oC 
the  attachment  of  tiie  land  Summervllle  h^ 
a  mere  naked  legal  titie  to  It,  in  tnlst  for 
Dallmann,  which  be  was  bound  to  deliver 
to  him.  There  is  evidence  that  shows  that 
Summervllle  did  ececute  the  deed  on  the 
29th  day  of  September,  and  that  it  was  taken 
by  him  to  Minneapolis  in  order  to  have  his 
wife  sign  It  The  deed  of  Summervllle  and 
wife  of  the  land  was  delivered  to  DaUmann. 
Whether  it  was  delivered  at  or  about  the 
time  of  the  settlement  of  tbe  transaction,  or 
on  the  12th  day  of  November,  aa  cMitended 
by  defendant  bai^.  we  think  fa  Immaterial. 
At  all  times  Unce  ihe  29th  day  of  September 
he  was  diarged  with  the  dnlir  of  delivering 
it,  and  was  bound  to  do  so.  On  that  date  tbe 
contnct  of  purdiase  bad  ben  wholly  per- 
formed by  DaUmann. 

In  these  circumstances,  then  was  no  lien 
acquired  by  the  attadunent  The  defendant 
bank  had  thereby  acquired  no  Interest  in  tbe 
land,  and  could  not  be  a  redempUoner.  TEb 
sheriff's  deed  issued  to  It  waa  therefore  a 
nullity. 

The  action  Is  one  In  equity,  'and  the  plain- 
tiff is  entitied  to  the  equitable  relief  wbicb 
It  received  in  the  district  court  nie  Jodg- 
moit  of  that  court  Should  be  aflBrmed.  It  la 
afllnaed.  The  respondentB  axe  oititled  to 
OoAt  costs  and  disbursementi  on  appeaL 

BIBDZBLL,  BRONSON,  BOBINSON,  and 
CU&ISTIANSON,  JJ.,  ocmcnr. 
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A8GH  V.  WAftHBURN  LIGNITE  COAL  CO. 
•t  al.  . 


(SapTuu  Court  of  North  Dakota. 

1922.) 


Jan.  20, 


(ayUahut  by  the  Oomrt.) 

1.  Master  and  servant  ^88(1)— Relation  cre- 
ated by  transfer  of  servloe  to  third  person. 

One  In  the  general  serrice  of  another  may 
be  transferred  to  the  aerrice  of  a  third  per- 
son, BO  SB  to  become  the  latter's  eerrant,  with 
all  the  legal  consequences  of  the  new  relation; 
bat  the  relation  is  not  changed,  as  a  matter  of 
la«t  mar^  becaase  the  servant  Is  sent  to 
do  certain  work  for  aodt  tiiird  partr  who  haa 
made  a  batgain  irith  the  maater  tor  the  per- 
formanca  of  nnch  serrice,  even  though  the 
third  party,  tuader  his  arrangement  with  the 
master,  pays  wages  directly  to  the  aerrant  for 
his  serrices.  In  order  to  estahlish  the  relation 
of  master  and  servant  between  the  serraDt 
and  Budi  third  person  it  mast  appear  that 
the  aervBst  has  ozpreasly  or  by  implication 
fiODsented  to  the  transfer  of  his  services  to 
the  new  naater,  and  to  accept  Mm  aa  Ua  mas- 
ter during  the  time  of  each  service. 

2.  Master  and  aervaat  «=s>g9— Railroad  omploy- 
ar  and  eoal  mlno  owner  held  Joint  wronodoara. 

A  fireman  on  a  locomotive  who  is  injured 
.by  a  collision  between  the  locomotive  and  some 
cars  placed  on  the  track  by  a  coal  company 
may  maintain  a  joint  action  against  the  rail- 
way company  and  the  coal  company  If  the  col- 
lision was  produced  by  the  negligence  of  the 
railway  company  in  operating  the  locomotive 
at  an  excessive  rate  of  apeed,  concurring  with 
the  negUgent  act  of  the  coal  company  in  plac- 
tali  the  eaza  on  tiio-  track. 

a.  Appeal  and  error  «=>I036(4>,  1041(2),  1048 
(6).  1050(1),  1058(0— Evidcaee  «=»45,  122 
(6),  320  — Maator  and  servant  «»268— 
AmendlBB  oonplalst  by  adding  nana  of  Dl- 
reotor  General,  and  further  spedfloatlon  as 
to  Injuries,  not  prejndiolaj  error;  In  a  flro- 
man's  personal  lajui^  aotlon  engineer^  state- 
ment jDct  before  oollMon  held  admlsalMe  as 
part  of  res  gostai;  erroneous  a4nrts»lou  or 
•xelaslon  of  avidenoe  held  oired  by  other 
ovjdeiiee;  oalllm  witness  for  eroas-exaniltta- 
tlou  boM  Mt  prejudicial  error;  avMMoe  ad- 
■Isslbla  on  quoatlon  of  relatlen;  taatlraony 
founded  en  boaraay,  Inadmlsslbls. 

Certain  rolinga  r^tinl  to  amendment  Of 
the  complaint,  the  examinacton  of  witnesses, 
and  the  adnlasimi  and  rejection  of  evideneo, 
considered  and,  for  reaaona  stated  in  the  opia- 
i«i,  Md  proper  or  noI^tr•Judiclal. 

4.  Evideneo  «=:950^-Pormltting  physician  to 
oxplain  X-ray  plates  In  personal  Injury  aotlon 
hold  not  error. 

Where  X-ray  plates  had  been  proved  by  a 
physician,  it  was  competent  for  him  to  ezplaiD 
them  to  the  jury  in  particulars  that  are  not 
imderstood  by  laymen. 


5.  Evidenoa  «=»609— Testimony  off  medical  ex- 
ports as  to  nature  and  oxtont  of  Injury  held 
proper. 

It  is  proper  to  receive  the  oplniona  wt 
medieal  azperta  aa  to  the  natnra  and  extant 
of  a  peraonal  injury.  '  , 

6.  Evidenoa  *=»474(3)  —  Injured  servant  Is 
oonipotent  to  testify  to  his  feeling%  palna,  and 
symptona. 

The  injured  perstm  is  a  competent  witness 
to  testify  to  bin  feelinfS;  pains,  and  symptomai 
aa  well  aa  to  all  the  charaeteristicB  of  the  in- 
jury, so  far  as  the  eame  are  perceptible  to 
the  senses,  and  do  not  require  the  exercise 
of  sdentific  skill  and  knowledge. 

7.  Trial  *s>2l5-Jury  UmiM  not  ba  Instmeted 
as  to  tha  affaot  of  spaolal  verdlot  on  parties' 
nlUmata  rights  or  liabilities. 

Where  a  caae  fa  submitted  for  a  apodal  ver- 
dict, the  jury  should  not  be  informed  by  in- 
structions as  to  the  effect  of  answers  to  ques- 
tions in  sucb  spedal  verdict  on  the  ultimate 
right  or  liability  of  either  party.  It  Is  prop- 
er, however,  to  give  to  the  jury  instructionB 
embodying  general  rulea  of  law  ai^ropriate  to 
the  particular  qnastliHis  of  the  special  verdict  In 
connection  with  which  sudi  roles  are  given. 

8.  Trial  ^133(6)— Objeotloaabte  statement  of 
oonnssi  held  oored  by  Instructions  to  disre- 
gard. 

Brror  assigned  upon  slleged  prejudicial  re- 
marks of  counsel  in  the  argument  to  the  jury 
considered,  and  keM  not  well  taken. 

9.  Master  and  servant  •e=3l92(l)— Jolat  liabil- 
ity not  relieved  by  fellow-sorvaut  dootrlnoi 

For  reasons  stated  in  the  opinion,  it  is 
held,  that  the  defendant,  the  Wssbbum  lignite 
CosI  Company,  Is  not  relieved  from  Uabillty  by 
virtue  of  the  feDow-servant  doctrine. 

10.  Dnmagas  <»9l32(2)— Verdlot  for  $8,000  for 
probably  permanent  fnjortas  held  not  exoee* 
sive. 

A  verdict  for  $8,000  is  held  not  excessive. 

Appeal  from  District  Court,  Morton  Coun- 
ty ;  Berry,  Judge. 

Action  }sj  Fred  W.  Ascb  against  t3ie  Wash, 
bom  Idgadte  Goal  Company  and  Walker  D. 
Hinea,  Director  General  of  Railroads,  and, 
from  tba  Judgment  for  plaintUf,  and  from 
an  ordOT  denying  their  motions  fbr  Jndgmoit 
notwltbntandlng  the  verdict,  or  for  new  trial, 
both  defendants  a^eal.  Affirmed. 

Lee  Combs,  of  VaUey  City,  G.  F.  Dullam. 
of  Bismarck,  and  John  B.  Palmer,  of  Min- 
neapoUs,  Minn.,  for  appellant  Director  Gen- 
&al  of  Railroads. 

Miller,  Zuger  &  TUIotaon,  of  Bismarck,  for 
appellant  Washburn  Ugnlte  Coal  Co. 

Sullivan,  Hanl^  ft  Sullivan,  of  Mandan, 
tor  respondent 

(5HRTSTIANS0N,  J.  This  action  was 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  austalned  by  tbe 
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plaintiff  tbEongb  the  n^lgenoe  of  the  two 
defendants.  The  case  was  submitted  to  the 
Jniy  for  a  epedat  verdict.  The  Jnry  found* 
tn  effect,  that  plaintiff's  Injuries  were  occa- 
sioned by  the  negligence  of  the  defendants, 
apd'that,  by  reason  of  said  injuries,  the 
plaintiff  had  t>een  damaged  In  the  sum  of 
$8,000.  Judgment  was  altered  In  /btot  of 
the  plaintiff  and  against  both  of  the  defend- 
ants pursuant  to  tlie  Terdlct  defend- 
ants moved  In  the  alternative  for  Judi^eait 
notwithstanding  the  verdict  or  for  a  new 
trial.  Ttie  motion  was  doUed,  and  the  de- 
fteidonts  have  appealed  from  the  Judgment 
and  from  the  order  denying  such  motion. 

Tlie  tacts  as  shown  by  the  evidence,  ftnd 
as  found  by  tlia  Jury  In  the  spedal  verdict, 
are  substantially  as  follows;  On  October  19, 
1918,  the  plaintiff,  being  then  about  28  years 
clA,  entered  into  the  emplf^ment  of  the  Di- 
rector General  as  a  wiper  in  13ie  Uinneapolls, 
St  Paul  &  Sanit  Ste.  Marie  Railway  Com- 
pany's roundhouse  at  Bismarck,  N.  D.  About 
a  week  later  he  was  made  a  fireman,  and 
continued  to  work  in  that  capadty  up  to  and 
Indodlng  December  29,  1918,  when  he  re- 
cdved  the  injuries  for  which  recovery 
sought  In  this  action.  He  made  several  trips 
as  fireman  on  one  of  the  locomotives  on  the 
Missouri  Blver  division  of  the  Minneapolis, 
St  Paul  ft  Sault  Ste.  Mbrie  BaUway  Com- 
pany's railroad  from  Bismarck  to  Wlsliek, 
Kuim,  and  other  points,  and  continued  as 
such  flreman  on  one  of  the  locomotives  of 
that  railway  company  until  the  date  of  the 
accident  About  December  IS,  1818,  the 
plaintiff  was  ordered  to  go  to  WUton,  N.  D., 
and  be  was  there  directed  to  work  as  fire- 
man on  engine  No.  35  of  said  railway  com- 
pany, which  mglne  was  leased  or  assigned 
to  work  for  tbe  defendant  coal  company  In 
connection  with  the  operation  of  Its  coal 
mines.  He  continued  to  fire  that  engine  from 
the  18t3i  of  December,  1918,  until  the  morn- 
ing of  the  2601  of  December,  1918,  wtien  he 
sustained  the  injuries  whldi  form  the  basis 
of  this  action. 

The  Minneapolis,  8t  Panl  ft  Sault  Ste. 
Marie  Railway  Company  owns  a  line  of  rail- 
road running  from  Bismarck  north  tlirou^ 
the  vUIage  of  VUton.  At  the  time  of  the  ac> 
cideot  that  line  of  railroad  was  under  the 
c<mtrol  of,  and  was  bdng  opoated  by,  the 
Director  General.  The  defendant  coal  com- 
pany owns  and  la  <vierating  a  lignite  mine 
situated  about  three  miles  east  of  Wilton. 
That  mine  la  served  by  a  spur  track  extend- 
ing easterly  from  the  main  line  of  said  rail- 
way company's  railroad  at  WUton.  Sutdi 
spur  track  has  a  wye  connection  with  the 
main  line.  The  greater  portion  of  the  spur 
track  is  owned  by  the  railway  company,  but 
a  portion  thereof  running  from  and  adjaoent 
to  the  mine  la  owned  by  the  coal  company. 
The  coal  was  hauled  from  the  mine,  and  tlie 
workmai  were  taken  to  and  from  the  mine, 
by  loonnotives  and  cars  fumidied     the  de* 


fendant  Director  G^eral;  such  locomotives 
and  cars  were  operated  by  crews  fumldwd 
by  the  defendant  Director  General  to  the 
coal  company  under  a  written  agreement 
which  will  hereafter  be  more  fully  consid- 
ered. Such  aqpur  track  has  a  main  track,  and 
there  are  numerous  sidings,  especially  at  the 
end  near  the  mine. 

Early  in  the  morning  of  December  25, 1918, 
the  plaintiff  fired  up  the  engine,  and  it,  be- 
ing attached  to  the  tender  and  passenger 
coach,  was  pulled  out  on  the  main  spxa  track 
from  Wilton  to  the  coal  mine.   One  J<din- 
Bon  W'ss  the  engineer,  and  the  plaintiff  was 
fireman,  and  the  train  was  being  taken  down 
to  the  coal  mine  for  the  purpose  of  takfaig 
the  night  crew  away  from  tbB  nilii&  nie 
train  started  between  6  and  6  <yelock  that 
morning.  There  was  a  fOg  whlcb  rendered  It 
somewhat  difficult  to  see.    The  rails  weie 
frosty,  and  it  was  necessary  to  use  the  beftd- 
Ught.   When  the  train  had  run  about  one 
and  a  half  miles  from  the  point  trtm  where 
It  started  tlwre  suddenly  appeared  out  of  the 
fosb  within  a.dlstance  of  about  300  feet,  cer- 
tain box  cars  wbldi  hod  oome  over  the 
switch  from  the  tipple  When  the  box  cars 
were  observed  tbe  train  was  gohig  down  an 
incline,  and  was  traveling  at  a  rate  of  speed 
of  about  20  miles  an  hour  or  over.  When 
the  raiglnera  noticed  the  cars,  he  called  to 
tbe  plaintiff,  saying.  In  substance:  ^Hwre  are 
some  box  oars  on  the  track  ahead,  "let's  get 
out  of  here!"   The  plaintiff,  too,  saw  the 
cars  at>out  the  same  time  that  the  engineer 
isaw  t2iem.     The  plaintiff  testified  that  tlie 
'gangway  on  his  Mb  of  the  cab  was  obstruct- 
led  by  a  heavy  canvas,  snnwrted  hy  a  rod 
i firmly  fastened  and  frosen  to  ttw  floor;  tltat 
|he  could  not  get  out  on  tals  side  ol  the  cab, 
:  and  for  that  reason  Jumped  (Hit  of  die  wln- 
[dow.    ^^e  oiglneer,  however,  stented  out 
through  the  gangway  on  his  side  of  the  cah, 
;The  evidence  shows  that  the  engine  crashed 
Into  tbe  loaded  cars  about  80  feet  from  the 
IMlnt  where  Asch  Jumped  out 

The  plaltttia  became  unconscioae,  and  was 
IrtclEed  vp  and  talcen  to  a  doctor's  office  at 
WUton,  wliere  he  recdved  first  old,  and  lat- 
jer  was  taken  to  a  hospital  tn  Bismarck, 
Iwhme  he  was  cMiflned  for  a  p«lod  of  some 
I  four  weeks.  I^ter  he  was  under  obsnrvatlon 
and  treatment  for  a  consideraUe  period  of 
|tkne.  While  the  plaintiff  was  In  the  hospital 
an  X-ray  pliotograpb  was  talmi,  wbicb 
I  showed  a  subluxation  of  a  lumbar  vertebra. 
And,  according  to  the  testimony  of  a  medi- 
cal expert,  who  testified  upon  tbe  trial,  tlie 
plaintiff's  effldency  has  been  greatly  reduced 
by  reason  oiC  such  subluxation.  According  to 
the  evidence,  tbe  idalntiff  prior  to  the  acci- 
dent was  In  excellent  healtli,  but  since  the 
accident  he  has  continually  suffered  severe 
pain  in  the  back,  and  has  been  unable  to  j)er- 
form  any  hard  work  without  discomfort  He 
Is  compelled  to  iraar  a  belt  to  support  his 
spine,  and  has  been  tronUed  with  a  back- 
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"1.  To  op«ntte  a  passenger  train  with  its 

own  engine  sod  cr«w  over  said  spur  track 

shown  In  brown  on  said  blueprint  and  orer 

the  main  Uns  shown  in  red  on  said  bluei^riiit 

for  the  purpose  of  transferring  its  employees 

to  and  from  work,  and  also  to  use  so  much 

of  satd  portion  of  the  main  track,  together 

with  sidings  and  wye  colored  red  as  may  be 

necessary  to  properly  perform  such  service. 
*   •  • 

"3.  To  transfer  all  freight  ears  as  its  busi- 
ness maj  require  betwem  said  mina  and  the 
sidinfB  of  satd  spur  nearest  the  main  track. 

The  railroad  will  set  Iq  empty  cars  for  loading 
at  said  mine  upon  said  ndings  and  take  there- 
from all  loads  delivered  thereon  by  the  coal 
company  without  charge. 

"4.  The  movements  of  trains,  cars  or  light 
engines  over  said  tracks  shall  be  under  rules 
and  regulations  prescribed  by  the  division  su- 
perintendent ot  tbe  railroad  and  all  cars  han- 
dled by  the  coal  company  shall  be  under  the 
matter  ear  builders'  rules. 

"S.  The  railroad  hereby  leases  to  the  coal 
company  one  standard  locomotive  engine  equip- 
ped with  a  small  pilot  snow  plow  and  four  open, 
platform  passenger  coaches  all  in  good  order 
for  the  rental  of  fifty  dollars  ($50.00)  per 
day,  such  rentals  to  be  computed  from  the 
time  such  engine  and  cars  are  delivered  to  the 
coal  company. 

"6.  Subject  to  the  prorlsions  of  attide  8 
hereof  the  railToad  will  maintain  that  portion 
of  the  main  track,  sidings,  wye  and  mine  spur 
which  are  to  be  used  jointly  by  the  coal  com- 
pany and  the  railroad  and  are  shown  in  red 
on  said  blueprint.  But  the  coal  company  shall 
pay  to  the  railroad  each  month  dnring  the  term 
of  this '  contract,  toward  the  cost  of  maintain- 
ing tbe  tracks  last  mentioned  colored  red  and 
stnictaree  eonneeCsd  therewith  naed  Jointly  by 
the  partiefl,  tbe  sum  of  twen^-fire  and  93 
hnndredthii  dollars  {^^JOS}.  The  coal  com- 
pany  ahall  maintain  at  its  own  expense  the 
spur  track  cod  all  sidings  connected  therewith 
colored  brown  and  green  And  extending  ap- 
proximately from  a  point  three  hundred  feet 
east  of  the  east  headblock  of  the  wye,  sta- 
tion 14x85  to  the  end  thereof. 

"II.  1.  The  railroad  agrees  to  famish  to 
the  coal  company  and  the  latter  agnw  to 
use,  an  engine  and  a  train  crew,  all  the  mem* 
hers  of  which  shall  have  passed  an  examina- 
tion on  both  mechanical  and  traiin  rules,  for 
the  operation  of  the  locomotive  and  trains  to 
be  operated  by  the  coal  company  pursuant 
to  this  contract.  It  is  expressly  understood, 
however,  .that  such  engine  and  train  crews  shall 
be  considered  employees  of  the  coal  company 
and  treated  ae  employees  of  the  coal  company 
for  all  purposes  in  the  construcUon  and  ap- 
plication of  article  three  of  this  contract,  and 
the  coal  company  shall  pay  all  wages  of  soeh 
engine  and  train  crew.** 

Article  8,  to  which  reference  Is  made  in 
the  last-<iuoted  paragraph,  refers  to  and  pre- 
scribes tbe  respective  obligations  and  IlabUi- 
company  are  shown  In  green  on  said  tjeg  of  the  coal  company  and  the  raUway 

company  with  respect  to  the  operation  of 
trains,  the  maintenance  of  tbe  roadway  and 


ache.  His  left  leg  Is  still  stiff,  and  his  hack 
bothers  him  continually.  For  some  sii 
months  after  the  Injury  he  was  unahle  to 
work  8t  all,  and,  owing  to  his  physical  con- 
dition since,  has  not  been,  and  it  Is  not  like- 
ly that  he  will  ever  be,  able  to  return  to  his 
former  occupation. 

[1]  The  plaintiff  claims  that  he  Is  enUtled 
to  a  verdict  against  tbe  defendant  coal  com- 
pany and  the  Director  General  Jointly  for 
the  damages  which  he  has  sustained.  The 
defendants  t)oth  deny  liability.  Each  defend- 
ant, however,  claims  farther  that.  In  the 
event  there  is  any  liability,  tbe  otber  defend- 
ant alone  Is  liable.  In  other  words,  the  de- 
fendant Director  General  claims  that  the  en- 
gine on  which  the  plaintiff  was  working  was 
at  the  time  of  the  collision  leased  to  tbe  coal 
company;  that  tbe  plaintiff  at  the  time  of 
the  accident  was  an  employee  of  the  coal 
company,  and  not  an  employee  of  the  Direc- 
tor General.  The  coal  company,  on  the  other 
hand,  claims  that  at  the  time  of  the  Injury 
the  idalntlff  was  an  nnployee  of  the  Director 
General;  that  the  coal  company  had  a  per- 
fect right  to  place  tbe  box  cars  where  they 
were  placed;  that  It  was  not  negligent  in 
doing  so ;  and  that  it  la  In  no  manner  liable 
to  tbe  plaintiff. 

The  evidence  shows  that  on  November  1, 
IftLS.  a  written  contract  was  entered  into  be- 
tween the  coal  company  on  the  one  part  and 
the  Director  General  and  railway  company 
on  the  otber  part.  Tbe  first  paragraph  of 
tbe  contract  sets  forth  the  inducement: 

"Whereas  tbe  coal  company  owns  and  is 
operating  a  lignite  mine  known  as  mhae  'No. 
2,'  served  by  a  spur  track  extending  easterly 
from  the  main  track  of  the  railroad  at  Wiltoo, 
North  Dakota,  a  distance  of  aboat  three  miles, 
with  numerous  sidings,  which  spur  has  a  wye' 
connection  with  the  main  track,  and  desires  to 
operate  said  spur  and  perform  all  freight 
service  for  said  mine  with  its  own  motive  pow- 
er and  employees  and  to  transfer  in  passenger 
coaches  its  workmen  engaged  in  the  operation 
of  said  mine  to  and  from  Wilton,  and  take  coal 
and  water  for  its  engine  from  the  railroad's 
supply  at  said  station,  which  will  necessitate 
the  nse  of  the  main  track  from  a  point  about 
five  hundred  feet  south  of  said  spur  connec- 
tion to  s  point  about  five  hundred  feet  north 
of  tbe  station  grounds  at  Wilton,  together 
with  said  wye  and  station  sidings.  The  por- 
tion of  the  main  track,  wye  and  station  sid- 
ings owned  by  the  railroad  which  the  coai 
company  so  desires  to  use  are  shown  in  red 
on  the  blueprint  hereto  attached,  marked  'Ex- 
hibit A,'  and  made  part  hereof.  The  portion 
of  tbe  spor  track  and  sidings  owned  by  the 
railroad  which  the  coal  company  so  desires  to 
use  are  shown  in  brown  on  said  blueprint.  The 
portion  of  the  spur  track  and  sidings  immedi- 
ately connected ;  with  the  mine  and  owned  by 


blueprint.' 

The  contract  provides,  among  otber  things: 
"I.  Tbe  railroad  grants  to  the  coal  company 

for  tbe  term  of  this  agreement  the  following 

rights  and  privileges: 


structures,  and  Injuries  resulting  from  the 
operation  of  trains,  ^nie  contract  aleo  makes 
provision  for  the  payment  of  a  stated  com- 
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pensatlon  for  tiie  use  of  the  spar  track,  tnalD 
'track,  sidings,  wye,  and  structures  belonging 
to  tbe  railway  company,  and  for  the  payment 
of  bills  covering  rentals  and  maintenance. 

Tbe  Director  General  contoids  that,  by 
rirtue  of  the  prOTlsions  of  the  contract  the 
plaintiff  became,  and  at  the  time  of  the  acci- 
dent was,  an  employee  of  the  coal  company, 
and  that,  as  a  matter  of  law.  the  coal  com- 
pany alone  Is  liable  In  damages  for  any  1n- 
jarles  he  may  have  sastained.  After  a  care- 
ful condderaticm  of  this  qnestion  we  have 
reached  the  condnslon  ■  that  the  contention 
cannot  be  sustained.  In  other  words,  we  are 
of  the  opinion  tiiat  there  la  snbstandal  evl- 
drace  to  sustain  the  finding  of  the  Jury  that 
the  plaintiff,  at  the  time  of  the  Injury,  was 
an  employee  of  the  Director  GenraaL 

It  will  be  noted  that  the  contract  was 
made  NoTonber  1, 1918.  The  evidence  shows 
that  prior  to  that  date,  namely,  daring  the 
l»tter  part  of  October,  1918,  the  plaintiff,  at 
the  direction  of  the  proper  employees  of  the 
Director  General,  w«it  to  Wilton  and  worked 
as  a  fireman  on  a  locomotive  doing  work  for 
the  coal  company  similar  to  tiiat  which  was 
done  by  the  locomotiTe  whliA  plaintiff  was 
firing  on  December  26.  1018.  Then  is  no  di- 
rect ertdenoe  that  the  plaintiff  was  informed 
of  the  contract  between  tbe  coal  company 
and  tlie  Director  General  and  the  railway 
company.  On  the  other  hand,  the  plaintiff 
testified  (and  tbe  Jury  found)  that  be  had  no 
knowledge  of  any  such  contract ;  that  while 
be  worlEed  at  Wilton  he  supposed  he  was 
working  for  the  railway  administration,  and 
that  he  had  no  Idea  Out  he  was  supposed  to 
be  an  employee  of  the  coal  company.  Whoi 
the  plaintiff  entered  Into  the  onplnyment  of 
Qie  railway  administration  certain  dbllgK- 
tions  were  assumed  hy  both  the  employer 
and  the  employee.  It  would  seem  l^at  an 
employer  ought  not  to  be  permitted  to  trans- 
fer tbe  employee  to  another  master,  and  ex- 
pose him  to  new  risks  Inddoit  to  such  new 
employment,  unless  tiie  emjAoyee  either  ex- 
prusly  or  impliedly  consents  to  mter  tiie 
new  onployment,  and  assumes  the  riska  and 
obligations  Inddent  thereto.  And  that  Is  the 
mie  established  by  the  authorities.  See 
Bowie  T.  Coflln  Valve  Co.,  200  Mass.  571,  86 
X.<Eu  914;  Del.,  L.  ft  W.  B.  Co.  V.  Hardy, 
69  N.  J.  Law,  35,  34  AU.  986;  1  I^batt's 
Master  ft  Servant  (2d  Sid.)  I  63.  p.  174;  note, 
37  L.  B.  A.  4T.  In  Bowie  v.  Ooffln  Valve  Co.. 
8Ui»a,  the  Supreme  Court  of  Massachnsetts 
said  that— 

A  TOrvODt  "could  not  be  transferred  from 
one  master  to  another  without  bis  conBeot  ei- 
ther expressly  given  or  implied  from  the  na- 
ture and  character  of  the  work  when  com- 
pared with  his  ordiitar;  employmeat."  86  N. 
E.  916,  200  Mass.  67a 

The  same  principle  was  enunciated  by  the 
Supreme  Court  of  New  Jersey  in  Del.,  L.  A 
W.  B,,  Oo.  V.  Hardy,  supra,  In  tbe  following 
languafls: 


"To  estahUsh  tiia  Ciet  ttat  Uie  servant  of 
one  has  thus  transferred  Iiis  services  to  an- 
other pro  hac  vice,  It  must  appear  that  be 
has  aaseoted,  ezpresaty  or  Impliedly,  to  sach 
transfer.  No  one  could  transfer  the  services 
of  his  servant  to  another  master  without  the 
serrant's  consent.  It  must  further  appear  that 
the  servant  has,  in  fact,  entered  upon  the 
service  and  sabmitted  himself  to  tbe  direction 
and  control  of  the  new  master,  assnit 
may  be  - established  by  direct  proof  that  hs 
agreed  to  accept  the  new  master  and  to 
submit  bimself  to  liiB  control,  or  by  indirect 
proof  of  ctrdimistanceB  justifying  tbe  inference 
of  sudi  assent.  Such  evidence  may  be  strong 
enough  to  justify  a  court  in  removing  the  ques- 
tion from  the  jury,  or  It  may  require  to  be 
submitted  to  the  Jury."  69  N.  J.  Law,  38.  84 
Alt.  987. 

In  the  case  at  bar  the  court  submitted  to 
the  Jury  tbe  question  whether  the  plnintlff 
Asch  at  the  time  of  thft  accident  was  work- 
ing as  a  locomotive  fireman  In  the  course  of 
hts  original  employment.  In  other  words, 
the  court  submitted  to  the  jury  for  deter- 
mination as  a  matter  of  fact  whether  the 
plaintiff  had  been  transferred  from  his  orig- 
inal employment,  and  hod  become  an  em- 
ployee of  the  coal  company.  And  the  Jury 
found  that  he  had  not  been  so  transferred, 
but  was  at  the  time  of  the  Injury  warklnj; 
under  his  employment  by  the  railway  admin- 
istration. As  already  indicated,  there  Is  no 
evidence  that  the  plaintiff  expressly  assent- 
ed to  his  being  transferred  to  and  becoming 
an  employee  of  the  coal  company;  nor  do 
we  believe  that  the  circumstances  In  the  case 
,are  such  as  to  establish,  as  a  matter  of  law, 
that  he  Impliedly  gave  his  assent  to  such 
arrangement.  It  is  true  the  evidence  shows 
jtbat  plaintiff  received  some  pay  checks  is- 
sued by  tbe  coal  company.  Howev^,  this 
circumstance  alone  was  not  sufficient  to  put 
jhim  on  notice  that  he  had  been  transferred  to 
'and  had  become  an  employed  of  the  coal  com- 
Ipany.  See  Standard  Oil  Co.  v.  Anderson,  212 
U.  S.  215,  225,  29  Sup.  Ct.  252,  53  L.  Ed.  481. 
|485.  The  plaintiff  was  engaged  In  his  usual 
;llne  of  work.  He  was  firing  a  locomotive 
[under  the  control  of  and  operated  by  the 
i  Director  GeneraL  He  was  under  the  direc- 
I  ti(m  of,  and  hts  time  was  taken  each  day  by, 
.a  locomotive  engineer  In  the  general  employ- 
jment  of  the  Director  General.  The  locomo- 
tive which  the  plaintiff  was  firing  took  all 
of  Its  water  at  the  water  tank  of  the  railway 
company  at  Wilton,  and  all  the  coal  used  in 
operating  it  was  taken  from  tbe  coal  dock 
of  the  railway  company  at  the  same  place- 
As  breakages  occurred  tbe  engines  were  tak- 
en to  the  repair  shop  of  the  railway  com- 
pany at  Bismarck.  In  going  to  Wilton  ho 
(plaintiff)  went  at  the  direction  of  the  em- 
ployees of  the  Director  General,  and  In  com- 
ing away  from  there  he  went  In  accordance 
with  similar  orders.  The  coal  company  had 
no  right  to  discharge  him ;  hla  status  so  far 
[es  conconed  seniority  In  the  service  of  tlM 
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Railroad  AOmlnlstratlon  wu  )n  no  manner 
affected  by  the  work  he  did  at  Wtlton.  In 
Ttow  of  all  tbe  facta  uid  dnminataneea,  we 
do  not  believe  It  can  be  said  as  a  matter  of 
law  Uiat  tba  plaintiff  aasoited  to  a  transfer 
to,  and  became  an  emidoyee  of,  tbe  coal  com- 
pany. We  expresB  no  oplnltm  as  to  tbe  re- 
spective ilfl^ts  and  obllgattona  of  the  Dlno* 
tor  Gneral  and  the  coal  company  as  those 
rights  are  fixed  by  the  terms  of  tbe  contract 
That  la  a  matter  for  them,  and  one  which 
does  not  concern  or  affect  the  rights  .of  tb» 
plaintiff  In  this  action. 

By  th^  answers  to  the  Intttrogatorles  In 
the  special  verdict,  the  jury  found  that  ftn 
engineer  waa  gniltj  of  negligence  in  operat* 
Ing  the  engtoe  at  the  qteed  at  which  It  was 
helaf  (Operated  at  and  immediately  preceding 
the  time  die  accident  occurred,  and  that  this 
vast  of  eaie  <m  flie  aigliieer*a  part  contrlb- 
nted  to  plalntff^B  Injuries.  The  Jnry  also 
found  that  tSte  idalntUF  was  not  gttllty  of 
contrUmtory  n^llgence.  In  view  of  Uie  facta 
and  circumstances  which  the  evidence  tend- 
ed to  establish,  and  wbidi  have  heretofore 
been  alluded  to,  we  are  of  tbe  opinion  that 
theae  findings  of  the  Jury  have  substantial 
support  in  tbe  evidence.  In  other  words,  we 
are  of  the  <vlnlon  that,  under  Oia  evidence 
in  the  case,  these  were  properly  questions  of 
fact  for  the  Jury. 

[2J  The  defendant  coal  company  contends 
that  the  complaint  falls  to  state  facts  suffl< 
dent  to  constitute  a  cause  of  action  against 
it  It  does  not  appear,  however,  that  the 
qnestiion  was  raised  In  the  court  below  either 
by  donurrer  or  otherwise.  This  contention 
is  based,  primarily,  upon  the  proposition  that 
Qie  complaint  does  not  allege  that  the  rela- 
tion ot  master  snd  servant  existed  between 


certain  cars,  loaded  with  coal,  to  .be  placed 
on  tiie  track  on  whldi  the  train  would  come 
from  Wilton  to  1^  coal  mine  that  mwnlng 
There  is  no  evldoioe  tending  to  show  that 
the  track  In  question  was  ever  betote  used 
for  tbe  poipose  of  placing  elOier  loaded  or 
empty  ears  thereon.  On  the  contrary  the 
evidence  ,diowi  that  0w  track  wds  not  so 
used,  b^t  wu  used  mweily  fbr  tiie  movement 
of  trains  to  and  from  the  mine.  And  ttie 
assistant  weighmaster  ftankly  admits  that 
the  reason  the  can  were  ^aoed  where  thw 
were  was  that  the  brake  slipped  and  the  cars 
wait  over  the  switch,  and  out  on  the  main 
Una  onie  assistant  weighmaster  testifled  that 
the  wOTk  done  by  him  In  oonnectfon  with 
these  cars  was  In  his  regular  line  of  duty: 
and  it  dearly  appears  from  his  testimony 
that  the  place  v^ieve  the  cars  wwe  placed 
was  not  the 'Usual  place  to  put  sudi  can, 
and  that  but  for  the  brake  slipping  they 
would  not  have  been  idaced  where  they  were, 
xle  further  testified  that  he  notified  no  one 
of  the  fact  that  the  oars  had  gone  out  <mto 
the  main  tradi,  and  took  no  precautions 
whatever  to  prevent  the  aoddoit  wbkii  snb- 
sequoitly  happened,  although  he  knew  that 
the  train  would  arrive  in  the  course  of  halt 
an  hour  or  an  honr  after  the  ears  had  gone 
onto  the  main  track.  In  our  i^^lon,  the  evi- 
d^ce  amidy  Justified  the  conduslon  of  the 
Jury  that  tbe  coid  company  and  Its  employees 
were  negligent  In  placing  the  <»r8  where 
they  were,  and  also  that  tiiis  negligent  act 
contributed  dta«ctly  to  the  injury  anstatned 
by  the  plaintiff. 

It  is  next  contended  that,  under  the  facts 
In  this  case,  the  plaintiff  cannot  maintain 
a  Joint  actltm  a^dnst  the  ooal  company  and 
the  IMreetor  (Senernl,  and  that  the  Joint  ver- 


tbe  phUntlfl  and  the  cral  company  at  the  dkt  agidnst  them  miut  be  set  aside.  The 


time  of  tbe  injury,  but  that,  on  the  contrary, 
the  complaint  shows  that  that  rdation  «Iat- 
ed  betmen  the  plaintiff  and  the  Director 
Gnmal.  TbHa  coatentlon.  In  our  <«rihit(m.  Is 
not  well-  fimaded.  While  the  coal  ctanpany 
did  not  owe  the  plalntifl  the  duty  which  a 
master  owes  to  a  servant,  it  <0&  owe  him  the 
duty  to  nae  xeascnialUe  can  in  conducting  Its 
<q^rationB,  so  far  as  they  nOght,  with  rear 
sonatde  probaldllty  affect  others,  even  though 
.they  were  not  the  servants  of  tiie  coal  cimi- 


dalm  ot  the  defendants,  and  eqtedally  that 
of  the  coal  company,  as  we  understand  from 
the  argument.  Is  t^t  the  defendants  cannot 
be  Jointly  sued  for  the  injury  occarioned  by 
the  collision  unless  it  is  shown  tbat  they 
omitted  to  perform,  or  negligently  performed, 
some  duty  wtaldi  they  were  J<dntly  bound  to 
perform,  or  unless  It  is  shown  that  th^ 
Jointiy  committed  some  tortious  act  which 
resulted  In  the  Injury.  In  our  opinion,  the 
contenti<ni  Is  not  sotind,  for  it  Is  not  alme 


pany.  Olson  v.  Kuenlx  Uf^.  Co.  et  al,  lOS  i  In  cases  where  two  or  more  persons  are  neg- 
Wis.  337,  79  N.  W.  409.  llgent  In  the  performance  of  a  duty  wbldi 

It  is  undisputed  that  the  ^Intlff,  at  the  they  Jointly  owe  to  another  that  they  become 
time  of  the  acdtoit,  was  In  a  place  whrarc  i  liable,  and  may  be  sued  Jointly  for  the  In- 
he  had  a  lawful  right  to  be,  and  was  engaged  |  jury  sustained.  It  Is  well  settled  that,  where 
In  the  performance  of  work  whldi  it  was  his  i  two  or  more  causes  Join,  and  by  contempo- 
duty  to  perform.  The  coal  company  knew  raneous  action  produce,  a  single  Injury,  flie 
tiiat  at  a  certain  time  in  .the  morning  of  De-  'author  of  eadi  cause  is  llaUe,  even  though 


cember  25,  1918,  a  train  wonld  come  up  from 
Wilton  to  take  tbe  night  crew  away  from  tbe 
mine.  It  knew  that  that  train  would  come 
over  a  certain  track  whldi  was  used  for  that 
purpose.  It  is  undisputed  that  the  assistant 
weighmaster  of  tbe  coal  company,  whose  du- 
It  waa  to  weigh  the  loaded  cars,  permitted 


the  authors  aded  Independently  of  each  oth- 
er. Bee  Shearman  ft  Bedfleld  on  tbe  Law  of 
Negligence  <6tb  Ed.)  f  122;  Thompson,  Com- 
mentaries on  the  Iaw  of  Negligence,  S  2781 ; 
22  R.  a  L.  pp.  128,  129  ;  88  Cyc.  726 ;  Mat- 
thews V.  Del.,  L.  &  W.  R.  Co.,  S6  N.  J.  I.<aw, 
84i  27  AtL  919,  22  L.  R.  A.  261;  Olson  *' 
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Pbffinix  Mj!g.  Co.,  108  Wla.  887,  7»  N.  W.  400. 
See,  alao,  Seckerson  v.  Sinclair,  24  N.  D. 
625.  636, 140  N.  W.  289,  244;  Edwards  v.  O. 
N.  By.  Co.,  42  N.  D.  164,  171  N.  W.  873.  Tbe 
mle  was  wtil  stated  Ity  the  Siq»reme  Court 
of  New  Jers^  In  tbe  caM  of  Matthewa 
Del.,  L.  &  W.  B.  Co.,  supra.  That  action  was 
one  to  recover  damages  for  an  Injwy  re- 
ceived In  a  collision.  The  plaintiff  In  tbe  ac- 
tion was  a  paasmger  on  a  street  car,  and  he 
was  Injured  In  a  collMtoi  between  that  car 
and  a  locomotive  belonging  to  a  railroad 
onnpany.  He  brought  an  action  against  both 
the  street  car  conyiany  and  the  railroad  com- 
pany. The  contention  was  advanced  there, 
as  here,  that  they  could  not  be'  Jointly  sued, 
for  the  reflB<m  that  there  was  no  proof  of 
Joint  negl^mce  on  tba  part  of  the  defrad- 
ants.  In  answering  that  cont^tion  the  New 
Jersey  court  cald: 

"If  this  contention  is  sound,  it  Ib  obvioas 
that  tiie  declaration  was  demurrable,  for  it 
chuged  that  the  railroad  company  owed  to 
plaintiff  a  dnty  to  give  notice  of  the  passage 
of  Its  trains  across  the  tracks  of  the  railwsy 
company,'  and  that  the  railway  company  owed 
to  him  a  duty  to  take  precautions  in  carrying 
him  across  the  tracks  of  the  railroad  company, 
and  it  averred  that  each  company  had  neglect- 
ed to  perform  the  several  duties  thus  charged, 
and  that  thereby  the  collision  which  injured 
plaintiff  occurred.  Bet  the  contention  is  wholly 
inadmiaaible,  and  the  dedaratlon  would  plainly 
have  been  good  on  demurrer.  The  error  aris- 
es ont  of  a  misconception  as  to  the  nature  of  a 
joint  tort.  If  two  or  more  persons  owe  to 
another  the  same  duty,  and  by  their  common 
neglect  of  that  duty  he  is  injured,  doubtless 
the  tort  is  joint,  and  upon  well-settled  princi- 
ples each,  any,  or  aU  of  the  tort-feasors  may 
be  held.  But  when  each  of  two  or  more 
persona  owe  to  another  a  separate  duty,  which 
each  wrongfully  neglects  to  perform,  then,  sl- 
tboQgh  the  duties  were  diverse  and  disconnect- 
ed, and  the  negligence  of  each  was  without  con- 
cert, if  such  several  neglects  concurred  and 
united  together  in  causing  injury,  the  tort  is 
equally  joint,  and  the  tort-feasors  are  subject 
to  a  like  liability.  This  doctrine  was  an- 
nounced in  this  court  by  the  chief  justice  in 
Newman  v.  Fowler,  87  N.  J.  Law,  89.  The 
Hke  doctrine  was  applied  by  the  court  of  ap- 
peals in  New  York  to  a  case  identical  with  tfaat 
under  consideration.  Colegrove  v.  New  York 
ft  N.  H.  B.  Co.,  20  N.  Y.  492.  That  case  had 
been  mentioned  with  approval  in  Barrett  v. 
Third  Ave.  B.  Co.,  45  N.  Y.  628;  Slater  v.  Mer- 
sereau,  64  N.  Y.  138;  Artie  F.  Ins.  Co.  v. 
Austin,  69  N.  Y.  470  [25  Am.  Bep.  221].  See, 
also,  Cooper  v.  Eastern  Transp.  Co.,  75  N.  Y. 
116.  The  same  view  Is  taken  in  other  courts. 
Wabash,  St.  L.  &  P.  B.  Co.  v.  Sbacklet,  105 
IlL  864  [44  Am.  Rep.  7&1};  Union  Transit  Co. 
V.  ShacUet,  119  HI.  282,  10  N.  B.  896;  Car- 
terviUe  v.  Cook.  120  IlL  152,  22  N.  E.  14 
[4  L.  R.  A.  7211;  Cuddy  v.  Horn,  46  Midi.  586, 
10  N.  W.  32  [41  Am.  Bep.  178]." 

Cyc.  (33  Cyc.  726,  727)  says: 

"Where  an  Injury  is  sustained  by  reason  of 
the  joint  or  concurrent  negligence  of  two  rail- 


road companies  or  a  railroad  company  and  an- 
other company  or  person,  i^ainUff  may  sue  both 

jointly,  and  it  is  not  necessary  that  there 
should  be  a  breach  of  a  joint  duty  or  any  con- 
certed action  on  the  part  of  defendants,  but  it 
is  sufficient  if  their  several  acta  of  negligence 
concur  and  unite  in  produdng  the  Injury  com- 
plained of;  nor  Is  it  material  that  one  of  de- 
fendants owed  to  plaintiff  a  higher  degree  of 
care  than  the  other.  So,  in  esse  of  an  Injury 
growlog  ont  of  a  collision,  where  there  was 
negligence  on  tbe  part  of  both  defendants, 
plaintiff  may  sue  jointly,  according  to.  the 
nature  of  the  collision,  the  two  railroad  com- 
panies, or  a  railroad  company  and  street  rail- 
road company,  or  a  railroad  company  and  a 
hackmao  in  whose  vehicle  plaintiff  was  a  pas- 
senger. A  person  injured  at  a  crossing  may 
maintain  a  joint  aetioa  against  tiie  company 
owning  the  road  and  another  using  it  by  its 
penfiisaioii,  where  there  was  negligence  on  the 
part  <tf  the  gateman  of  the  one  and  those  in 
charge  of  the  train  of  the  other,  or  the  com- 
pany owning  tile  road  was  negligent  in  not 
maintaining  a  flagman  at  the  crossing  and  tiie 
other  company  in  the  manner  of  operating  ita 
trains."  ^ 

The  principle  stated  Is  applicable  here. 
Under  the  facts  as  fonnd  by  the  Jury  in  this 
case,  the  injury  sustained  by  the  plaintiff 
resulted  from  a  collision  caused  by  tbe  neg- 
ligent act  of  tbe  engineer  In  the  operation  of 
the  train,  and  by  the  negligent  act  of  the  as- 
sistant welghmaater  of  the  coal  company  in 
placing  the  loaded  cars  on  the  tracks  over 
which  he  knew  tbe  train  would  come.  Nei- 
ther act,  standing  alone,  but  both  acts  In 
conjunction,  and  operating  concnrrently, 
caused  the  Injury  whidi  the  plaintiff  sus- 
tained. 

[3]  Error  is  also  predicated  upon  the 
court's  action  In  allowing  the  plaintiff  to 
amend  the  complaint  after  the  trial  had  com- 
menced. The  amendments  allowed  were  as 
follows: 

The  plaintiff  was  permitted  to  add  to  his 
allegatlcm  as  to  the  Injury  sustalued  tbe  fol- 
lowing: "And  by  grievous  bodily  injuries  to 
his  face  and  other  portions  of  his  body** — 
and  to  substitute  John  Barton  Payne  In 
place  of  Walker  D.  Hlnes,  as  Director  Gen- 
eral. So  far  as  the  latter  amendment  is  con- 
cerned, the  court  would  take  Judicial  notice 
of  the  fact  that  Walker  D.  Hines  had  ceased 
to  be  IMrector  General  and  that  John  Bar- 
ton Payne  had  been  appoIntcMl  as  bis  succes- 
sor. C.  h.  1913,  S  7938,  subds.  28,  80,  33. 
Manifestly  there  could  he  no  prejudice  in 
permitting  this  amendment  to  be  msde.  Nor 
do  we  believe  there  was  any  error  In  per- 
mitting tbe  complaint  to  be  amended  as  to 
the  extent  of  the  injury  received.  It  is  ele- 
mentary that  the  allowance  of  ammdments 
rests  largely  in  tbe  sound.  Judicial  discretion 
of  the  trial  court,  and  that  Its  rulings  will 
not  be  disturbed  unless  an  abuse  of  discre- 
tion appears.  No  application  for  a  continu- 
ance was  made,  and  there  Is  not  the  slight- 
est Indication  that  the  defendants  were  tak- 
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en  by  Burprise,  or  In  any  manner  pre]adlced 
by  the  allowance  of  the  amendments. 

At  the  commencement  of  tbe  trial  the 
plaintiff  called  one  Enright,  the  superintend- 
ent of  the  coal  company,  for  cross-examina- 
tion under  section  7870,  whlcli  provides  that 
a  part7  to  a  cItII  action,  or  the  directors, 
offlcers,  saperlntwdent,  or  managing  agents 
of  any  corporation,  wblc^  Is  a  party  to  the 
record  In  the  action,  may  be  examined  upon 
tbe  trial  a»  if  under  cross-examination  at 
tbe  Instance  of  tbe  adverse  party.  Enrl^t 
testlfled  that  he  (at  the  time  of  tbe  trial) 
waa  the  superlnt^dent  of  tbe  defendant 
coal  company.  The  defendants,  however, 
contend  that  the  plaintiff  was  not  entitled 
to  call  him  for  cross-examination  under  the 
statute  for  the  reason  that  his  testimony 
showed  that  he  was  not  superintendent  at 
tbe  time  tbe  accident  In  question  occurred, 
and  that  he,  at  that  time,  was  merely  a  trav- 
eling salesman  for  the  coal  company.  We 
find  it  wholly  unnecessary  to  determine  the 
question  raised,  for  it  devel^)ed  upon  tbe 
examination  of  Enright  that  he  knew  noth- 
ing about  tbe  accident;  be  waa  therefore 
dismissed,  and  he  gave  no  testimony  whldi 
could  in  any  manner  affect  ttie  result  of  tbe 
action.  The  error,  if  any,  was  clearly  non- 
prejudicial. 

Error  Is  also  predicated  upon  tbe  admls- 
slim.of  tbe  testimony  of  the  plaintiff,  Ascb, 
as  to  what  the  engineer  Johnson  said  to  him 
upon  discovering  the  box  cars»  viz.:  "Let's 
get  out  o2  here!"  It  will  be  noted  from  the 
statemeqt  of  facts  that  this  statement  was 
made  immediately  preoeding  the  collision, 
and  at  a  time  when  the  locomotlTe  was  800 
feet  or  less  from  the  box  cars.  In  our  opin- 
ion, the  evidmoe  was  admissible.  The  state- 
ment made  by  the  oigineer,  accotdlng  to  tbe 
testimony  of  tbe  itlalntlff,  was  a  spontaneous 
utterance,  made  contemporaneously  with  the 
accident  Tbe  authorities  goierally  bold 
sttcb  statements  admissible  as  a  part  of  the 
res  geste.  See  Ohamplln  v.  Pawcatuck  Val- 
ley St  Ry.  Co.,  33  R.  I.  572,  82  Atl.  481;  2 
Jones  (Horwltz),  Commentaries  on  Evidence, 
t  344,  p.  810  et  seq.,  and  authorities  collated 
in  notes. 

Error  1h  also  predicated  upon  tbe  testi- 
mony of  the  plaintiff  aa  to  tbe  ownership  of 
the  railway  line  extending  from  Wilton  to 
Bismarck,  In  our  opinion  the  assignment  is 
devoid  of  merit,  for  the  defendants  them- 
selves, as  a  part  of  their  case,  put  in  full 
proof  regarding  the  ownership  of  the  trades 
and  engines,  etc.,  and  there  was  absolutely 
no  conflict  In  the  evidence  as  re^ds  these 
matters. 

Error  is  assigned  upon  the  examination  of 
the  engineer  In  diarge  of  the  locomotive  at 
the  time  of  the  Injury.  The  engineer  was 
called  as  a  witness  by  the  lOalntiff.  At  the 
time  be  was  called,  plaintiff's  counsel  said: 


'T  would  like  to  have  the  record  show  that 
we  are  calling  him  f<v  certain  apedfic  questioas 
and  as  a  witness  for  the  other  side." 

DefOidants'  counsel  objected  to  this  state- 
ment. The  court  tbereivon  said  to  plaintiff's 

counsel: 

"You  dalm  this  man  is  called  for  cross- 
ezamlnatiODf" 

To  which  -plainturs  coonsel  rolled  in 

part: 

"We  know  this  witness  is  a  witness  that  has 
been  Bubp<enaed  here  by  the  defendants,  and 
we  call  him  to  ask  him  certain  specific  ques- 
tioQB  on  tlie  theory  that  we  are  making  hiin 
our  witness  only  on  audi  qnestlMMi  on  tbe 
direct  Issues  we  put  to  him." 

In  answer  to  preliminary  questions  the 
Witness  stated  that  be  had  been  sabpoenaed 
oy  the  defendants,  and  had  discussed  the 
case  sUi^tly  with  defendants'  counseL  We 
fail  to  see  wher^  defendants  could  have 
been  prajudlced  by  this  larocedure. 

One  Enright,  the  superintendent  of  the 
coal  conqmny,  was  called  aa  a  witness  for 
tbe  defendants.  He  was  asked  as  to  who 
paid  the  creffs  operating  the  trains  on  the 
spur  between  Wilton  and  the  coal  mine.  An 
objection  interposed  bj  plaintiff's  counsel 
was  sustained,  and  that  ruling  Is  assigned 
as  error.  In  our  opinion  the  assignment  is 
without  merit  for  two  reasons: 

(1)  On  cross-examination  conducted  by 
plaintiff's  counsel  for  tbe  purpose  of  ascer- 
tahdng  tbe  knowledge  irf  tbe  witness  as  to 
tbe  matters  ctmoeming  which  he  was  about 
to  testify,  he  (Enright)  admitted  that  he  did 
not  himself  pay  the  men;  that  they  were 
not  paid  through  bis  department;  tltiat  the 
only  knowledge  be  had  on  the  subject  was  by 
virtue  of  lnformati(m  rectived  from  others, 
including  members  of  tbe  train  crews.  Ue 
admitted  that  the  plaintiff  in  this  case  had 
never  made  any  statement  to  him  as  to  who 
paid  him  for  the  services  he  rendered  at 
WUton.  It  seems  clear  that  the  testimony 
sought  to  be  elicited  from  the  witness  was 
not  the  best  evidence,  but  was  hearsay. 

(2)  Subsequently  the  defendants  were  per- 
mitted to  adduce,  and  did  adduce,  other  evi- 
dence relating  to  the  payment  the  crews 
operating  the  trains  In  connection  with  the 
mine,  and  that  matter  was  fully  covered  by 
such  other  evidence.  The  plaintiff  admitted 
that  he  had  received  and  cashed  certain  pay 
checks,  whldi  were  admitted  In  evidence^ 
Hutt  checks  were  issued  by  the  coal  company. 
Hence  the  defendant  were  In  no  event  prej- 
udiced by  the  exclusion  of.  Enrl^t'a  testi- 
mony. 37  Cyc.  p.  1461  et  seq. 

During  the  course  of  the  trial  the  engineer, 
Johnson,  was  again  called  as  a  witness  for 
the  plaintiff,  and  be  testified  that,  during  tbe 
time  he  and  the  plaintiff,  Asch,  were  at  Wll- 
tcm,  namely,  between  December  18th  and 
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Deoember  2SQk,  Oa  looomottve  wbldi  they  r 
opiated  became  Incapadtated;  tliat  vbllej 
nicb  locomotlTe  was  oat  of  0Td«r  a  frel^t 
engine  (wblch  polled  the  way  ft«lght  on  tbe 
main  line  from  Bismarck  tbroogh  ^Iton) 
was  detacbed  at  Wilton,  and  soch  engine, 
togetber  wltb  the  crew  Uiereon,  assigned  to 
work  on  tbe  spur  track  leading  to  the  mine 
in  place  of  the  engine  on  which  Jobnsm  was 
engineer  and  Asdi  fireman,  and  that  such 
engine  so  assigned  to  work  on  tbe  spur  nacx 
continaed  to  do  so  for  a  period  of  some  three 
or  four  hours,  whereupon  It  went  back  to- 
its  work  on  tbe  nwln  line  of  the  defendant 
railway  company.  It  is  asserted  tliat  the 
conrt  erred  In  admlttlug  this  evidence;  We 
are  of  the  opinion  that  tbe  eTldence  was 
admissible;  As  already  noted,  one  of  the 
main  contentions  of  the  Director  General 
was  that  the  plaintiff  at  tbe  time  of  the 
InJnry  was  an  employee  of  the  coal  com- 
pany. This  was  one  of  the  questions  of  fact 
submitted  to  the  jury.  A  determination  of 
this  question  in  turn  involTed  a  consideration 
of  whether  the  plaintiff  gave  bis  assent,  ex- 
press or  Implied,  to  tbe  change  of  employer. 
Any  fact  or  drcumstance  having  a  logical 
bearing  on  this  proposition  was  admlssibte. 
And  It  seems  to  us  tiiat  tte  Inddent  referred 
to  bad  a  tendency  to  sustain  plalntUTs  con- 
tention that  he  bad  no  knowledge  of  tbe 
agreement  betwetti  the  Director  General  and 
tbe  coal  company,  and  that  be  never  con- 
sented to  being  transferred  to  and  becoming 
an  employee  of  the  coal  company. 

It  Is  also  asserted  that  tbe  court  erred  in 
unduly  restricting;  the  cross-examination  of 
the  witness  Johnson.  As  already  Indicated, 
Johnson  was  the  locomotive  engineer.  He 
had  been  subpcenaed  by  the  defendants.  The 
plaintiff  called  him  as  a  witness,  and  lntei> 
rogated  him  as  to  certain  matters.  We  are 
unable  to  say  that  tbe  trial  court  restricted 
the  cross-examination  to  such  extent  as  to 
>  violate  tbe  roles  of  evldoice.  It  seems  to 
us  rather  that  the  court  merely  limited  the 
cross-examination  strictly  to  the  matters  In- 
quired Into  on  direct  examination,  and  this, 
of  course,  was  not  error.  Jones  on  Evidence, 
par.  820;  Knapp  v.  Schneider,  24  Wis.  TO. 
But,  ev«i  U  Ibe  cross-examination  was  un- 
duly restricted,  tbe  error  was  fully  cured, 
for  tbe  defradants  subsequently  called  John- 
son as  their  own  witness,  and  he  was  ex- 
amined and  testified  fully  with  respect  to 
the  matters  sought  to  be  inquired  into  (and 
excluded)  on  bis  cross-examination.  See  38 
Cyc.  1466,  1467. 

Error  is  also  assigned  upon  the  admission 
in  evidence  of  the  articles  of  incorporation 
of  the  coal  company,  and  a  blank  used  by  the 
engineer  In  making  reports  while  engaged  at 
work  in  connection  with  the  mine  at  Wilton. 
Little  argument  Is  advanced  In  support  of 
these  assignments,  and,  In  our  opinion,  tbey 
are  devoid  of  merit 

[4]  There  were  introduced  in  evidence  In 


1  btiiBlf  <ft  the  plaintiff  two  X-cay  lAniographrir 
I  one  of  a  portion  ot  plaintiff's  WDiu%  and  tbe- 
other  of  one  of  his  feet  Tbe  doctor  who 
took  these  photographs  was  placed  upon  the 
stand  as  a  witness  for  tbe  plaintiff.  Aft«r 
IdaiUfylng  the  plates,  and  statlnc  that  they 
were  tix  the  same  condition  as  when  they 
were  taken,  he  was  permitted  to  intonwet 
and  explain  them.  He  also  was  permitted 
to  give  bis  opinUm  an  an  ej^ert  as  to  the 
nature  and  extent  of  the  Injuries  as  dlsdosad 
by  mcit  plates.  It  is  contended  that  the  nil- 
inga  incident  to  the  reception  ot  nU  of  thl* 
evidence  were  eroneous. 

While  It  Is  argued  that  the  X-ray  photo- 
graphs should  not  have  been  admitted  in  evi- 
dence, no  error  Is  assigned  upon  the  rulings 
admitting  than;  hence  defendants  are  now 
in  no  poattlon  to  argue  that  Umm  pboto- 
graphs  should  not  have  been  admitted.  We 
deem  it  proper  to  say,  however,  that  It  is 
not  apparent  that  the .  trial  court  erred  In 
admitting  the  X-ray  pbotograi^  In  evl- 
daoce,  Nat  dtt  we  believe  ttiat  tbe  court 
erred  In  permitting  the  doctor  to  explain  Qie 
X-ray  photographs.  One  of  the  photographs 
showed  a  dislocation  or  subluxation  ot  a  ver- 
tebra. The  other  showed  a  fracture  of  a 
small  bone  In  one  of  plaintiff's  feet  While 
It  is  true  tbe  photographs  themselves  were, 
and  are,  the  best  evidence  as  to  what  tbey 
show,  it  is  equally  true  that  an  X-ray  photo- 
graph may  wholly  fall  to  convey  to  an  or- 
dinary layman  the  &cta  as  tb^  actually  are 
shown  in  such  photograph.  And,  we  believe 
that  it  is  proper  for  an  expert  to  explain 
an  X-ray  photograph  in  partlculan  that  are 
not  understood  by  a  layman.  See  United 
a  ft  Elec.  Co.  T.  Dean,  117  Md.  086^  84  Atl. 
75 ;  Bradley  v.  Inter.  Railway  Oo.  (Iowa)  188 
N.  W.  4»8. 

[i]  Nor  do  we  believe  the  ooort  erred  in 
permitting  tbe  doctor  to  give  bis  opinion  aa 
an  expert  as  to  tlie  nature  and  extent  ot 
the  injni7»  and  Its  probable  duration  and 
effect  The  authorities  goieraUy  hold  these 
matters  to  be  a  proper  subject  of  e:^^  tes- 
timony. The  Encyclopedia  of  Bvldm»  (7 
Ency.  Ev.  p.  399)  says: 

"Wot  the  purpose  of  arrivbif  at  a  proper  con- 
clusion as  to  the  natnra  and  extent  of  the  In- 
Jury,  and  its  probattle  duration  and  effe^  it 
is  proper  to  receive  the  opinions  ot  mescal 
experts." 

To  tbe  same  effect  Bee  Bogers  on  Expert 
Testimony  (2d  Ed.)  p.  130;  Jones'  Blue  Book 
of  Evidence,  $  378,  pp.  929^32. 

[6]  Error  is  also  predicated  upon  tbe  ad- 
mission of  the  testimony  of  the  plaintiff  to 
the  effect  that  for  some  six  months  after 
tbe  Injury  he  was  unable  to  work,  and  that 
from  the  time  of  the  Injary  and  up  to  the 
date  of  the  trial  he  was  suffering  with  se- 
vere headadies,  had  pains  in  Uie  back  and  in 
the  leg,  and  was  nervous.  In  our  c^lnltm, 
this  evidence  was  admissible. 
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The  Encyclopedia  of  Brldeitee  cayai 

"It  is  proper  and  indeed  neceaaary  to  Jnqnire 
into  the  nature  and  extent  of  the  injury  com- 
plained of;  and  accordingly  It  Is  proper  to  re- 
cetre  evidence  as  to  the  phyaleal  condition,  In 
respect  to  health,  of  the  ii^red  person  prior 
and  snhseiiueDt  to  the  injor;;  that  before  the 
iojary  the  plaintitE  was  healthy  and  vigorous, 
and  that  in  consequence  of  the  injnr;  he  auf- 
fered  pain  and  diseaae."  7  Ency.  Bv.  383-88S. 

"The  injured  person  Is  a  competent  witness 
to  teati^  to  Ua  feellnfBt  pains  and  symptoms, 
as  well  as  to  all  the  eharaeteriatlcs  of  the  in- 
jury, internal  or  external,  ao  far  aa  the  same 
were  perceptible  to  the  senses,  and  do  not  re- 
quire the  exercise  of  acientlfic  slcill  and  knowl- 
edge; and  Indeed  It  baa  bean  held  that  he  la 
better  qualified  to  teatify  to  budi  matters  than 
uy  0B«  else."  7  JOaar,  Bv.  894-895. 

[7]  Among  the  onestloiM  ratmilttad  In  tbe 
special  v^dlct  were: 

"Was  the  plaintiff,  Asch,  at  the  time  he  re- 
ceived the  injuries  complained  of,  prilty  of 
want  of  ordinary  care  which  contributed  to 
produce  the  Injnriea  complained  of?" 

''Were  the  injuriea  received  by  the  plaintUE 
tile  reauh  of  the  or^nary  risks  «(  his-  em- 
ploynuBt^ 

In  its  Instractions  tbe  court  defined  tbe 
terms  "ordinary  care"  and  "ordlnftiy  riaks 
of  the  employment,"  and  directed  t^  Jury 
to  determine  from  the  evidmce  ta  tbe  case 
whether  afBrmatlve  or  negative  anewers 
fdioold  be  made  to  the  two  qaestlons  above 
quoted.  It  Is  contended  that  the  court  in 
effect  gave  general  Ina  tract! ona,  and  also 
'Indirectly  advised  tbe  Jury  the  effect  or 
result  of  thdr  answering  tbe  questions  In- 
volved one  way  m  tbe  other."  In  onr  opin- 
ion tbe  Instmctlons  are  not  objectionable  on 
elOter  ground.  No  genenl  Instmctlcms  were 
given  in  tbe  case  at  all.  The  only  Instruc- 
tions given  were  with  reference  to  tbe  par- 
Ucalar  questions  embraced  In  the  spedal  ver- 
dict and  prt^KMdtiona  Incidental  tbereta 
Thus  the  court  Instructed  as  to  tlie  rules 
to  be  applied  In  determining  the  creaibiUty 
of  witnesses,  and  tbe  wdgbt  of  evidence, 
d^Ined  tbe  terms  "burdai  of  ^roof"  and 
"pr^wnderance  of  evidence,"  and  also,  as 
baa  been  indicated,  deflned  the  terms  "ordi- 
nary care**  and  **ordinary  risks  cf  employ- 
ment." It  seems  to  na  that  It  tras  not  tmly 
permissive,  bet  that  it  was  eminently  pxtq^er, 
for  the  eoort  to  d^ne  these  terms  fai  order 
that  the  Jury  mlfl^t  IntADlgently  answer  fbe 
anestlona  oontalning  Oiem.  Horn  r.  La 
Oroase  Box  Go.,  181  Wis.  884.  Ul  N.  W. 
CSS;  Bcbroeder  t.  Wis.  Cent  R.  Oo^  117  Wis. 
88,  S8  N.  W.  887;  Banderob  t.  Wla.  Oflttt 
B.  Ca,  21  8.  D.  889,  118  N.  W.  738.  See, 
also,  Swallotr  t.  Ftrat  State  Bank,  K  M.  D. 
608,  617,  161  N.  W.  207;  Nygaard  v.  N. 
P.  Ry.  Go.,  178  N.  W.  962. 

[t]  Brror  Is  abw  predlcatad  upon  certain 


statements  dalmed  to  bave  been  made 
plaintiff's  counsel  in  tbe  dosing  argument 
to  tbe  Jury.  It  appears  from  plalnttfTs  tes- 
timony that,  upon  b^g  taken  to  tbe  hospital 
at  Bismarck  after  the  Injury,  be  was  placed 
under  the  care  of,  and  received  treatment 
from.  Dr.  Rametad.  It,  also,  appears  that 
immediately  prior  to  or  during  the  course  of 
the  trial  the  trial  court,  at  defendants'  re- 
guest.  Appointed  certain  phystclauB  to  ex- 
umine  the  plaintiff;  that  Dr.  Bamstad  was 
one  of  the  physicians  so  appointed,  and  that 
he,  with  the  otha  physicians,  examined  the 
plaintiff.  In  his  closing  argument  plaintiff's 
counsel  commented  on  the  failure  of  the  de- 
fendants to  call  Dr.  Ramstad  as  a  witness. 
Defendants'  counsel  excepted  to  this  atate- 
ment.  Plaintiff's  counati  thereupon  stated 
tbat  be  had  made-the  statemmt  In  answer  to 
statem^ts  made  by  defendants'  counsel  dur- 
ing his  argument  to  the  Jury;  that  dnrlag  sudb 
argument  defendants'  counsel  had  commented 
on  the  fact  that  the  plaintiff  bad  failed  to 
call  Dr.  Ramstad,  the  doctor  who 'examined 
plaintiff  when  he  was  brought  to  the  h<«pl- 
tal,  and  that  he  (plaintiff's  counsel)  there- 
for^ by  way  of  rej/iy  to  defendants'  counsel, 
called  the  attratlon  of  the  jury  to  the  fact 
that  Dr.  Ramstad  had  not  been  called  1^  tbe 
defendants  either,  altbou^  he  bad  been 
available  to  them.  Tbe  trial  court  tliere- 
upon  said: 

"Qentlemen  of  fbe  Jury,  you  are'iaatrueted  by 
the  court  to  disregard  any  statement  of  coun- 
sel that  la  not  contained  in  the  evidence.  Ton 
will  remember  what  the  evMftneo  Is  and  be 
guided  aolely  by  the  evidence  In  the  ease." 

We  are  entirely  sattsfled  that  tbe  record 
se  presented  to  us  does  not  disclose  any 
prejudicial  error.  See  Ertekson  v.  Wiper, 
88  M.  D.  193,  222,  224,  167  N.  W.  602. 
■  [I]  The  defendant  coal  company  asserts 
that  It  is  In  any  event  relieved  from  liability 
by  reason  of  tbe  fellow^ervant  doctrine.  We 
find  it  unnecessary  to  determine  whether  tbat 
doctrine  Is  appHcaUe 'where  a  coal  company, 
incidental  to  its  business,  engages  In  rail- 
roading. It  Is  snflicl^t  to  say  tbat  upon 
the  trial,  as  as  In  Oils  court,  tiie  coal 
company  asserted  that  the  plaintiff  was  not 
its  employee,  but  tbe  employee  of  tbe  Rail- 
way Administration,  and  that  was  the  find- 
ing of  the  jury.  Tbe  duty  wbich  the  coal 
company  owed  to  tbe  plaintiff,  and  tbe  legal 
rules  fixing  its  llabiUty,  bave  already  beat 
alluded  tOf  and  need  not  be  restated  here. 

[IS]  Tbe  def^dant  coal  company  also  as- 
serts tbat  tbe  verdict  is  excessive.  Reference 
has  already  been  made  to  the  nature  of  plain- 
tiff's injuries  as  disclosed  by  the  evidence. 
Wft  an  (rf  the  flplni<ni  tbat  the  amount  fixed 
by  the  Jury  Is  not  so  large  as  to  Justify  tills 
cxHUt  In  Intorforing  tberewitb. 

This  dlq^oses  of  all  the  errors  aaslgued 
and  argued.  It  follows  from  what  has  been 
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said  that  Uie  indcment  appealed  from  must 
be  affirmed.   It  la  so  ordeied. 

ORACB,  O.  J.,  and  BBONSON,  and  BIBD- 
ZBLIi,  JJ^  concur. 
ROBINSON,  J.,  ctmcnTB  In  result. 


STATE  BANK  OF  BOWMAN  v.  NELSON 
•t  al. 

(Snprems  Court  of  North  Dakota.    Jon.  14, 
1922.) 

(SvllahuB  ty  i*«  Court.) 

1.  Appeal  ani  error  «s»843(2)— Chattel  nort- 
gaiet  «=»27&— Chattel  mortgagee  held  gallty 
of  oonversloN  of  nortgaoeil  orops;  whether 
aetwer  submltteil  ooaetorolalni  arlslno  after 
aotloe  beguB  held  unneeoMary  to  determine 
oe  appeal. 

In  an  action  to  foreclose  a  chattel  mort- 
gace  which  covered,  among  othfer  property, 
crops  to  be  later  grown  on  land  occnpied  by 
the  mortgagora,  where  the  mortgagora  were 
not  perBonany  eerred,  and  where  the  com- 
plaint showed  that  the  owner  of  the  land, 
who  was  made  a  party  defendant,  claimed  an 
Interest  in  the  crop,  the  latter  answered,  set- 
ting up  a  lease  made  with  one  of  the  mortga- 
gors subsequent  to  the  date  of  the  mortgage, 
and  with  the  knowledge  of  the  mortgagee. 
The  lease  reserved  to  the  lessor  title  to  the 
crop  as  secarity  for  the  atipnlated  cash  rentel 
and  advancea.  The  answer  further  denied  that 
a  legal  selxure  had  been  made  under  the  war- 
rant Issued  in  the  action,  alleged  a  conversion 
by  the  plaintiffs  and  damages  incident  thereto, 
but  concluded  with  a  prayer  for  relief  that 
defendant  be  decreed  to  be  an  owner  and  en- 
titled to  possession.  The  mortgagor  abandoned 
the  premises  before  the  crops  were  harvested, 
and  the  defendant,  with  the  plaintiff's  ac- 
quiescence, caused  the  grain  to  be  harvested 
and  threshed  at  defendant's  expense. 
It  is  held: 

The  evidence  shows  that  the  grain  in  con- 
troversy waa  converted  by  the  plaintiffs,  and 
it  fails  to  show  a  legal  aetzore  thereof  by  the 
sheriff. 

2.  Chattel  norlgaiea  «bs283— is  ehattel  mort- 
gage foreeloeare  prooeeding,  where  the  as- 
swer  alleges  oonvorslon,  and  evidence  there- 
OB  Is  not  objected  to,  held  that  defendant 
might  have  Judgment  consistent  with  the 
pleading  and  proof. 

Where  issue  is  taken  upon  allegations  of 
fact  constituting  a  conversion,  and  evidence  is 
introduced  upon  such  issue  without  objection, 
and  an  appropriate  measure  of  damages  ea- 
taUished,  such  Judgment  may  be  entered  for 
the  -defendant  ae  la  eonelstent  with  the  plead- 
ing and  pKKtf . 

3.  Chattel  mortgagee  4=»283— Issses  held  not 
reatrioted  by  prayer  for  prior  relief  In  an- 
swer. 

Under  the  record  in  this  case,  the  iaeuee 
relating  to  couTeraion  are  not  restricted  by 
the  prayer  for  relief  tn  the  answer. 


4.  Chattel    mortgages   *sbI88(S),  157(2)— 
LawRerd's   lien  held  ssperlor  to  ehattel 

mortgagee's  Hen. 

The  evidence  dearly  shows  that  the  de- 
fendant's advances  exceeded  the  full  value  of 
the  mortgagor's  interest  in  the  crop,  and  hence 
that  the  defendant  had  a  superior  right  there- 
to. 

Appeal  from  District  Courts  Bowman 
Oonnty ;  Lembhe,  Judge. 

Action  by  the  State  Bank  of  Bowman 
against  Walter  Nelson  and  others,  and  from 
a  Judgment  In  favor  of  the  defendant  Samuel 
P.  Halpem,  the  plaintiff  appeala.  Affirmed. 

Tbeo.  B.  Tork^am,  ot  Bowman,  to*  ap- 
pellant. 

Emll  Scow,  of  Bowman,  and  B.  T.  Burke, 
of  Bismarck,  for  respondent  Halpem. 

BIBDZELL,  J.  This  ifl  aa  action  to  fore- 
close a  diattel  mortgage^  The  mortgagors. 
Nelson  and  Johnston,  were  not  p«:Bonally 
served,  and  did  not  api)ear.  The  defendant 
Halpem  answered.  From  a  Judgment  in  fa- 
vor of  the  latter  for  (1,614.62,  the  plaintiff 
appeals,  and  asks  for  a  trial  de  novo.  The 
material  facts  are  substantially  as  toilowe: 

The  defendants  Nelson  and  Johnston,  farm- 
ers in  the  vicinity  of  Bowman,  had  become 
Indebted  to  the  plaintiff  bank  In  the  sum  of 
$d,339.6B.  On  Diecember  30,  1918,  they  gave 
to  the  bank  a  note  for  this  amount,  payllble 
June  1,  1920,  secured  by  a  chatty  mortgage 
upon  certain  described  cattle,  horses,  and 
machinery  and  upon  "all  crops  of  every  name, 
nature  and  description,  which  bare  been  or 
may  be  sown,  grown,  planted,  cultivated  or 
harvested  during  the  year  A.  D.  1920  on  the 
following  described  leai  estate^  via. :  On  the 

5.  W.  %  of  section  16,  N.  W.  M  of  section  22, 
N.  W.  M  of  section  10  and  the  S.  S. 
section  14.  aU  in  township  13(^  range  103." 
Nelson  resided  upon  the  proniaea  at  tbe 
time,  and  he  and  Johnston  were  tn  posses- 
sion. Tbe  defendant  Halpem  owned  the 
land.  On  February  19,  1920,  Halpem  leased 
a  portion  of  the  land  described  In  the  mort- 
gage to  one  Bossenborg  and  the  remainder  to 
the  defendant  Nelaon.  Tbe  plaintiff  bank, 
at  the  time  of  the  leasing  to  Nelson,  was 
consulted  with  t^aeaw  to  the  same,  and 
advised  In  a  gmeral  way  regarding  the  terms 
of  the  lease,  although  It  seems  that  It  did 
not  receive  a  copy.  Halpem  made  known  to 
the  bank  bis  desire  that  it  should  not  take 
the  personal  property  under  tbe  mortgage 
during  the  coming  crop  season,  as  the  note 
would  mature  in  June,  and  the  bank  mani- 
fested its  interest  in  the  crop  to  be  raised. 
The  lease  was  in  the  nature  of  a  cropper'a 
contract  It  covered  the  N.  %  <tf  section  10k 
the  S.  %  S.  H  of  section  14,  8.  W.  %  of 
section  15  and  the  N.  W.  )4  of  section  22, 
except  certain  of  tbe  cultivated  lands  therein, 
which  had  betn  noted  to  Bossentxng.  Tbe 
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cropper  agreed  to  htul  Halpem's  share  to 
an  elevator  at  Griffin  for  8  cents  per  bufitael, 
and  it  was  agreed  tiiat  the  division  of  all 
grains  should  be  made  at  that  elevator,  all 
the  wheat  to  he  delivered  In  the  name  of 
Halpem.  The  share  of  each  contracting  par- 
ty was  to  be  one-half,  and  certain  expenses 
were  to  be  divided  accordingly.  It  was  er- 
presBly  agreed  that  the  title  of  all  cnxga 
should  remain  In  Halpem  until  division,  and 
that  the  cropper's  share  should  be  held  by 
Halpem  aa  security  for  $300  cash  rent  to  be 
paid  on  pasture  lauds  and  "for  any  other  or 
furttier  advances  that  the  said  party  of  the 
first  part  might  make"  to  the  seomd  party. 
It  seems  that  the  mortgagor  Johnston  did 
not  remain  upon  the  place,  and  took  no  part 
in  cropping  the  land  that  season;  also  that 
Nelson  was  fluanclally  ranbarrassed  to  such 
an  extent  that  it  was  found  necessary  for 
Halpem  to  make  certain  advances  to  him  to 
defray  current  expense  of  operation.  In  ad- 
dition to  the  purchase  of  a  tractor  by  Hal- 
pem and  his  becoming  liable  for  the  pur- 
chase price  of  a  small  truck,  which  two 
items  are  not  claimed  as.  advances  in  tills 
action,  Halpem  advanced  about  $1,088.16. 
This  be  claims  Is  a  Hen  on  Nelson's  ^re 
under  the  contract  Some  of  the  items 
claimed  as  advances  are  contested  by  the 
plaintiff,  and  will  be  referred  to  later.  On 
August  6th,  Nelson  left  the  country,  and 
Halpem  made  the  arrangements  for  barreat* 
tag  and  tbreahlng  the  crop,  advising  the 
plaintiff  bank  as  to  what  he  tras  doing. 
WhUe  Hidpwn  was  Uius  amuigin«  for  the 
threshing  and  the  bauUng  of  dw  grain  with 
the  knowledge  of  tlie  bank,  it  had  caused 
the  foreclosure  prooeedinga  In  question  to  be 
begun ;  but  It  did  not  advise  Halpem  of  that 
flict  The  latter  arranged  for  one  Orosa  to 
haul  cert^  of  the  grain  from  the  tresb- 
ing  macbine,  and  with  one  Tembreull  to  baul 
tbB  balance.  He  directed  one  Blank,  bis 
fetber>ln<law,  to  superintend  the  threshing. 
On  the  nxmdng  the  threflfaing  operatlrais 
started,  afta  Oross  had  banled  tme  load 
from  the  machine,  Tembreull  appeared  -wUh 
a  tmck  and  a  trailer,  which  he  placed  in 
poBiti(m  to  receive  the  threshed  grain,  c<m- 
trary  to  0ie  directlona  of  Halpem's  agent, 
and  he  forcibly  seized  the  spout  and  directed 
it  Into  his  tracA  over  the  protest  of  the 
agent.  Several  hours  aftnrwarda  the  deputy 
sfaeritt  came  upon  the  premises  and  gave  di- 
rectionB  to  the  effect  that  the  agents  of  tbe 
bank  were  not  to  be  disturbed  In  taking  the 
grain  as  the  bank  had  put  up  a  bond.  This 
record  does  not  disclose  the  return  of  the 
deputy  sheriff  on  the  warrant  of  seizure,  Is- 
sued In  connection  with  this  foreclosure 
action.  It  eeems  tiiat  the  grain  was  later 
stored  in  the  elevator.  As  the  grain  was  de- 
Uv«ed  to  the  elevator  In  Bowman  storage 
tickets  were  not  Issued  to  the  sheriff:  but, 
at  the  direction  of  the  bank,  they  wefe  Is- 


sued in  the  name  of  Nelson,  Halpem,  and 
the  bank,  and  the  deputy  sheriff  gave  In- 
structions that  the  tickets  were  not  to  be 
given  out 

[1]  The  i^aintiff  In  its  complaint,  In  addi- 
tion to  the  ordinary  allegations  In  a  fore- 
closure action,  pleaded  the  leasing  arrange- 
mentfl  between  Halpem  and  bis  codefend- 
ants,  and  that  the  defendant  Halpern  claimed 
an  interest  in  the  crop  advei^  to  the  plain- 
tiff. In  his  separate  answer  Halpern  plead- 
ed the  terms  of  the  lease,  his  advancements 
thereunder,  the  default  of  Nelson,  tbe  con- 
version of  the  crops  by  the  plaintiff,  and  his 
damages  Incident  thereto.  In  the  prayer  for 
judgment,  however,  be  asked  that  he  be  de- 
creed to  be  the  owner  and  entitled  to  the  im- 
mediate possession  of  one-half  of  the  crops, 
in  default  of  wbich  he  have  Judgment  for 
the  value ;  also  that  he  be  decreed  to  have  a 
superior  lien  on  the  other  one-half  for  his 
advances;  that  possession  of  this  half  be  re- 
stored to  the  answering  defendant,  or  his 
lien  thereon  paid  with  interest  There  Is  also 
a  prayer  for  tbe  recovery  of  special  damages 
claimed  by  this  defendant  to  have  been  in- 
curred through  being  deprived  of  this  partic- 
ular wheat  for  seed  purposes;  defoidant 
claiming  that  it  had  a  special  value  for  that 
purpose  above  tbe  market  value.  The  trial 
court  found  that  there  were  475  bushels  of 
wheat  and  188  bushels  and  18  pounds  of 
flax  grown  on  the  premises,  one-half  of 
whicb  belDOflBd  to  Nelson,  and  that  there 
were  140  bn^ls  of  rye  raised  by  Bossoi- 
borg  to  which  tbe  Ntfaon  mortage  did  not 
attadi,  and  66  bushels  of  rye  raised  on  tbe 
premiaes  occupied  by  Ndsou  to  whicb  the 
mortgage  did  attach  and  upon  whldi  It  be- 
came a  superior  lien  to  that  of  Halpem.  The 
court  found  the  wheat  and  flax  to  have  been 
convwted,  ttiat  its  value,  according  to  the 
UgtaeBt  market  j^lce,  was  fl^SOMO,  and  that 
Halpem  had  a  prior  11^  upon  N^son's 
ahare  for  advances  amounting  to  91,072.^. 

The  prlnd^  argum^it  of  tbe  ^alntiff 
and  anwUant  upon  this  aweal  Is  that,  aa 
Ntiison  and  Halp^  were  tenants  in  com- 
mon of  the  crop,  and  as  the  bank,  the  ap- 
pdlant,  succeeded  to  the  Interest  of  Nelson 
and  totA.  posaesslui  under  the  mor^ge  In 
the  right  of  Ndson,  It  did  not  convert  the 
crop  to  Its  own  nsa  The  evidence  clearly 
ahovre  that  tbe  bank  did  not  proceed  le^ly 
under  its  mortgage  to  acquire  poasesdtm  of 
tbo  mortgaged  luroperty,  but  that  It  took  poa- 
sesidim  by  force  befwe  any  attanpt  was 
made  to  s^ze  tbe  crop  under  the  .warrant 
of  seizure.  Neither  does  the  record  show 
that  any  legal  seizure  has  ever  been  made.  It 
abounds,  however,  with  evidence  that  those 
who  were  active  in  excluding  Halpem  from 
possession  of  the  grain  were  acting  as  agents 
of  the  hank;  thus  the  bank  is  in  no  position 
to  Justify  under  the  warrant  of  s^zure.  It 
did,  in  fact,  convert  the  grain  to  its  own  uae. 
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It  ia  next  contended  that  tlie  defoidant 
cannot  recover  damages  as  for  conversion  In 
this  action  because  the  prayer  for  Judgment 
Is  for  the  recovery  of  speclftc  property,  as 
In  claim  and  delivery,  and  not  for  damages 
for  conversion.  The  record  shows  that  tbe 
parties  upon  the  trial  contested  ttae  Issues 
submitted  by  the  complaint  and  tbe  answw; 
80  It  is  both  nnnece^ry  and  improper  to 
consider  now  ixpoa  appeal  whether  or  not 
the  answer  submitted  a  claim  in  the  nature 
of  a  counterclaim  arising  after  the  action 
was  begun.  See  Strehlow  v.  McLeod,  17  M. 
D.  457.  117  N.  W.  S25.  17  Ann.  Gas.  42B,  and 
Northwestern  Port  Huron  Co.  v.  Iverson  et 
al.,  22  S.  D.  314,  117  N.  W.  872,  1S8  Am.  St 
Rep.  920.  The  answer  alleges  a  convondon 
in  fact,  and  upon  the  trial  the  Issue  tendered 
thereby  was  accepted  by  the  plaintiff  through 
permission  given  at  its  request  to  file  a  reply 
denying  tbe  allegations  of  conyersion. 

[2]  The  Code  provides  specifically  that 
such  relief  may  be  granted  the  plaintiff  in 
any  case  as  is  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the 
issua  Section  7680,  Compiled  Laws  191S. 
And  it  further  recognizee  the  right  of  the 
defendant  to  file  any  counterclaim  which 
arises  out  of  a  transaction  set  forth  in  the 
complaint,  or  which  Is  connected  with  the 
subject  of  the  action.  Section  7449,  Com- 
piled Laws  1918.  Such  a  counterclaim  Is, 
In  effect,  a  separate  cause  of  action  in  which 
tbe  defendant  is  tbe  plaintiff.  Johnson  v. 
Wagner.  42  N.  D.  S42,  174  M.  W.  73.  And 
under  tbe  iHrlndtAe  of  netlon  7680,  tbe  de- 
fendant InterpoBtDg  a  counterclaim  upon 
which  Issue  is  joined  is  equally  oitltled  to 
any  relief  cfmslstent  with  ttie  case  made  by 
his  pleading  and  proof. 

[3]  But  it  18  contended  fbat  tbe  prayer  for 
reller  set  fortb  In  the  counterclaim  clearly 
characterises  the  pleading  as  an  ^ort  by- 
the  defendant  to  obtain  adjudication  merely 
of  his  right  to  po88e8st<Hi.  The  answer  can- 
not be  properly  construed  without  taking  in- 
to consideration  the  dements  of  a  wrongful 
conversion.  In  order  to  eatabllsb  that  a'  eon- 
▼erston  bad  taken  place  it  would  be  neces- 
sary for  the  defendant  to  lAow  that  he  bad 
either  a  general  or  special  property  rigbt 
and  possession,  or  tbe  rl^t  of  Immediate 
possession.  88  Oyc.  2044.  Clendenlng  v. 
Hawk.  8  N.  D.  410,  79  N.  W.  878.  So  In  any 
emit,  before  the  defendant  may  recover 
damages  for  convwslon,  it  would  be  essen- 
tial that  he  establish  his  right  of  possession. 
It  Is  true,  aa  contended  by  the  appellant, 
that,  at  the  conclusion  of  hla  anawer,  the  de- 
fmdant  purports  to  demand  a  Judgment  in 
the  alternative  for  die  posseealon  or  the  val- 
ue of  ^  property  converted ;  bat  the  relief 


that  may  be  granted,  as  herdnbefbre  stated, 
is  not  necessarily  limited  to  the  prayer,  but 
it  may  be  any  ai^roprlate  relief  that  Is  with- 
in tbe  issues.  The  preceding  pAragraphs  of 
tbe  answer  and  countwclalm  clearly  allege 
facts  constituting  a  conversion,  and  denomi- 
nate tile  acts  of  the  defmdants  as  such. 
Tb^  also  allege  the  damages  thereby  oc- 
casioned. Upon  the  trial,  tbe  principal  is- 
sue contested  was  that  of  the  conversion*  aa 
the  evidence  related  largely  to  the  drcum- 
stauces  surrounding  the  acts  of  the  plain- 
tiffs  agents  in  depriving  the  defendant  of 
possession.  In  addition,  proof  of  tbe  ap- 
proinrlate  measure  of  damages  was  made 
without  objection  as  to  its  relevancy  or  ma- 
teriality. The  prayer  for  relief  does  not  nec- 
essarily limit  or  narrow  the  issues  preflented 
by  the  preceding  allegatlona  Kfissouri  Riv- 
er Trana.  Co.  v.  Minneapolis  &  St  L.  By.  Co., 
84  S.  D.  1,  147  N.  W.  82;  81  Oyc.  IIL  Bat, 
however  strongly  a  oontmry  rale  might  be 
contended  for  in  this  eas^  we  are  of  tlie 
oplnltm  that  In  view  of  tbe  state  of  the 
pleadings  and  of  the  record  made  at  the 
trial*  a  judgment  for  the  dp-fendant  baaed 
upon  a  conversion  by  the  p'aM*tiff  ia  amply 
warranted. 

[A]  The  plaintiff  questions  some  of  tbe 
items  of  advances,  but  if  the  questloBidile 
items  be  dednctnd  those  that  most  be  ctm- 
cftded,  together  with  tbe  deteidan^B  <dalm 
for  1800  cash  rental  tor  which  MeUwn'a  abare 
was  pledged  as  >ecurit7f  amount  to  more 
than  tbe  value  of  tbe  abarei  Hence  it  Is 
needless  to  consider  Uie  evidence  bearing  up- 
on the  diluted  advances. 

Tbe  plaintiff  and  iq^ellant  furtber  con- 
tends ttiat  it  should  be  ttfmbureed  In  tbe 
sum  of  $18BJ!0  for  expooses  inenrred  In  con- 
nection with  tbe  flax  crop.  Here  MAln.  If 
Halpem  should  reeover  In  bis  own  right  one- 
half  tbe  value  of  the  crop,  the  remaining 
halt,  to  which  bia  lien  for  advances  attacbea, 
is  not  adequate  to  cover  the  advances  and 
expenses  necessarily  Incurred  by  blm.  Tbe 
claim  of  tbe  plaintiff  for  these  expenaes  was 
properly  denied. 

The  re^ndent  contends  that  tbe  court 
erred  In  denying  him  a  Ilea  mion  certain  of 
the  rye  and  In  deereeliu  the  plaintiff  to  have 
a  first  lloi  thereon.  It  does  not  aiipMr  to  as 
from  the  record  that  the  respondent  baa  sus- 
tained tbe  burden  of  proof  upon  tUi  matter, 
and  hence  tbe  ju^ment  wlU  not  be  dis- 
turbed. 

It  foUowa  ttiat  the  Judgment  la  rl^t^  and 
it  Is  afflrmsd. 

BBONSON,    BOBINSON,    and  CHRIS- 
TIAN80M,  JJ.,  concur. 
GRACE,  a  3.,  concnra  In  Uw  resttit 
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EL80N  tt  aL  V.  SULLIVAN.  (Ne.  34160.) 
(Sivreme  Oonrt  of  Iowa.   Veb.  17,  1022.) 

1.  Appeal  and  arror  «=>780(l)  —  Appeal  not 
tftomlsted  beeaese  attoraay  whe  aetoHtd  to 
aot  for  appellaet  le  taklag  appeel  bad  not 
been  admitted. 

That  the  attorney  who  assumed  to  act  for 
appellant  in  the  matter  of  taking  appeal  bad 
not  been  duly  admitted  to  practice  waa  not 
srmmd  tot  dlendasel  of  tiie  ^peaL 

2.  Appeal  and  error  «s»175— lasuee  volantarl- 
ly  litigated  treated  as  properly  before  Su- 
preme Coert  on  appeal. 

Where  the  parties  in  partition  snlt  Tolan- 
taHIy  litigated  Issues  pertaining  to  dalms  filed 
against  the  estate  of  the  decedent,  and  where 
neither  party  claimed  on  appeal  that  they 
should  not  hare  been  so  litigated,  the  Supreme 
Oourt  will  treat  the  issues  as  properly  bAore 
the  eonrt. 

Appeal  from  District  Court,  Adamn  Cona- 
ty;  P.  a  Winter,  Judge. 

Supplemental  <q;)tailon.  Judgment  affirmed, 
as  modified. 

For  former  oidnlon,  see  184  N.  W.  628. 

J.  H.  ^Chey,  of  Coming,  for  appellant 
A.  Bay  MaxweU  and  D.  H.  Myerboff,  botb 
of  Coming,  for  appellees. 

ARTHUR,  J.  The  plaintiffs  brought  a 
rimple  partition  suit,  the  sobject-matter  of 
which  was  a  residence  projwrty  consisting  of 
a  house  and  two  lots.  Tbe  three  plaintiffs 
daimed  to  be  the  owners  of  an  iindlTlded 
we-nlnth — that  Is  to  say,  a  total  of  one-third 
— and  averred  that  tbe  other  two-thirds  was 
owned  by  the  defendant  Jennie  Paul  SolU- 
Tan.  They  set  out  an  abstract  showing  the 
devolution  of  their  title.  No  resistance  or 
pleading  of  any  kind  was  filed  by  or  for  tbe 
defendant,  though  she  appeared  personaHy 
as  a  witness  iu  the  case.  That  the  plaintiffs 
do  own  one-third  of  the  property  and  the 
defendant  owns  the  other  two-thirds  of  the 
looperty  Is  without  any  dispute.  That  It  Is 
not  practicable  to  divide  the  property  in 
kind,  and  that  it  should  be  sold,  and  the 
proceeds  divided.  Is  also  without  dispute. 
Tills  was  tbe  prayer  of  the  petition,  and  It 
was  all  of  it  If  the  court  had  rendered  a 
simple  decree  confirming  shares  and  ordering 
a  sale  and  partition,  there  could  have  been 
no  question  raised  about  the  propriety  of  the 
decree.  The  trial  court  did,  however,  In- 
corporate into  the  decree  certain  qualifica- 
tions and  conditions  or  charges  of  Ima^nary 
liens  upon  the  shares  of  the  respectlTe  par- 
ties. Those  provisions  of  the  decree  were  tbe 
following: 

"And,  the  court  further  finds  that,  at  the 
time  of  the  death  of  Jacob  Paul,  Jr.,  Intestate 
and  without  issue  he  left  certain  debts  properly 
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chargeable  to  and  payable  out  of  his  estate,  and 
that  he  died  seised  only  of  a  certain  horse  of 
the  value  of  f65,  and  the  court  finds  that  the 
debts  so  properly  chargeable  to  said  es&te, 
and  which  have  been  folly  paid,  are  as  follows: 
OAe  Bigger  Company.  $SiljeOt  Dr.  O.  H.  Bry- 
ant. $8.00;  H.  B.  Christie,  undertaker,  f  121.00 
—making  a  total  of  $146.30.  from  whldi  should 
be  deducted  the  value  of  said  horse  owned  by 
said  Jacob  Paul,  Jr.,  which  la  fixed  and  deter- 
mined at  $65,  leaving  a  balance  of  indebted- 
ness of  $81.30;  that  said  amount,  $81.80, 
should  be  made  a  charge  against  said  above- 
described  real  estate  in  its  entirety. 

"And  the  court  further  finds  that,  at  the 
time  of  the  death  of  Badiel  Paul,  hitestate,  she 
left  certain  debts  and  charges  properly  pay- 
able out  of  and  chargeable  to  her  estate,  and 
that  she  died  seised  only  of  one  cow,  the  value 
of  $75,  and  the  court  finds  that  the  debts  prop- 
erly chargeable  to  her  estate,  and  which  have 
been  fully  paid,  are  as  follows:  H.  E.  Christie, 
undertaker,  $131.50;  Dr.  C.  H.  Bryant,  $98.25; 
Dr.  r.  Binder.  $23,  and  costs  of  administration 
$13.50— making  a  total  of  $266.20,  from  which 
should  be  deducted  the  value  of  said  cow,  $75, 
leaving  a  balance  due  of  indebtedness  of  $101.-' 
26;  that  the  plaintiff's  Interest  in  and  to  said 
real  estate,  or  the  proceeds  thereof,  shall  bear 
and  be  chargeable  with  one-third  of  said  amount 
of  $191.25.  or  tbe  sum  of  $63.75,  to  be  de- 
ducted before  the  distribution  of  the  proceeds 
of  said  sale,  and  the  balance,  $127.60.  to  be 
borne  and  chargeable  to  the  interest  of  ths  de- 
fendant, Jennie  Paul  Sullivan,  la  and  to  the 
proceeds  of  the  sale  of  said  real  estate  before 
tbe  distribution  thereof.  • 

"And  the  court  further  finds  that  the  Interest 
of  the  said  defendant  Jennie  Paul  Sullivan, 
should  bear  and  be  chargeable  with  the  value  of 
said  cow,  $TO,  and  said  sum  added  to  the  pro- 
ceeds of  such  sale  fioally  due  to  the  plaintiffs 
herein.  •  •  • 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  out  of  the  proceeds  of  the 
sale  of  said  real  estate  there  shall  first  be  de- 
ducted and  paid  tbe  cost  of  this  action,  ex* 
penae  of  sale,  abstract  fees,  referee's  fees,  and 
attorney's  fees  for  the  plaintiff's  attorney,  said 
attorney's  fees  to  be  based  and  calculated  npfm 
tbe  entire  amount  for  which  said  real  estate 
Bball  be  sold,  without  any  deductions;  second, 
that  from  the  balance  of  tbe  proceeds  of  said 
sale  there  shall  be  deducted  the  balance  of  the 
indebtedness  of  the  estate  of  Jacob  Paul,  Jr., 
deceased,  to  wit.  the  sum  of  $81.30;  third,  that 
the  balance  then  remaining  shall  be  divided,  ex- 
cept as  hereinafter  stated,  as  follows:  To  Wil- 
liam Elson,  one-ninth;  to  Anson  Elson,  one- 
ninth;  to  Walter  Elson,  one-ninth;  and  to 
Jennie  Paul  Sullivan  two-thirds. 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  tbe  interests  in  said  balance 
of  proceeds  of  sale  of  the  plaintiffs  be,  and 
the  same  is  hereby,  charged  with  the  sum  of 
$63.75,  the  same  being  one-third  of  the  aggre- 
gate indebtedness  of  tbe  estate  of  Rachel  Paul, 
deceased,  and  that  tbe  interest  in  said  balance 
of  proceeds  of  Jennie  Paul  Sullivan,  defendant, 
be,  and  the  same  Is  hereby,  diarged  with  the 
sum  of  $127.50,  the  same  being  two-thirds  Of 
the  aggregate  Indebte^ess  of  the  estate  of 
Rachel  Paul,  deceased;  that  there  be,  and  there 
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is  hereby,  charged  asalnst  the  balance  of  the 
proceeds  dae  the  said  Jennie  Paal  SnlliTan,  in 
addition  to  the  deduction  last  above  prorided 
for,  to  be  paid  to  the  plaintiffs  the  farUier  anm 
of  975,  being  the  value  of  the  eov  of  vUcfa  the 
said  Racbd  Paul  died  a^od,  and  whiA  waa 
sold  to  die  defendant." 

The  only  poaaible  JuMiflcatton  tat  tike 
above  provisions  must  be  looked  for,  if  any- 
where, in  the  testimony,  and  peiliaps  In  the 
oral  arguments  of  the  parties  before  the  dis- 
trict Judge.  It  is  not  in  the  pleading.  In 
order  to  get  the  bearing  of  the  quallflcaticms 
and  diarges  made  by  the  court  in  the  de- 
cree we  have  to  leave  the  issues  temporarily, 
and  to  go  into  the  background.  This  prop- 
erty had  been  occupied  as  a  home  by  Jacob 
and  Rachel  Paul  since  the  year  1889.  It 
appears  by  Inference  that  Jacob  and  Rachd 
each  had  (Alldren  by  former  marriages.  One 
ciiild  was  bom  to  them  as  the  fnilt  of  their 
marriage,  known  in  the  record  as  Jacob  Paul, 
Jr.  On  December  5,  1914,  Jacob  and  Rachel 
conveyed  the  property  to  their  son-,  Jacob,  Jr., 
reserving  to  themselves  a  life  estate  for  each. 
Fifteen  days  later  Jacob,  Jr.,  died  intestate, 
leaving  his  parents,  Jacob  and  Radiel,  as  the 
only  heirs  at  law.  Two  months  later,  and 
on  February  20,  IdlS,  Rachel  died,  leaving 
her  husband,  Jacob,  surviving  her.  Her  hus- 
band was  appointed  her  administrator,  and 
made  his  final  report  in  1917.  Claims  filed 
against  the  estate  consisted  wholly  of  ex- 
pense of  last  sickness  and  burial  both  of 
Radiel  and  of  Jacob,  Jr.  They  amounted 
to  a  sum  total  of  something  over  $400,  of 
which  about  ¥100  pertained  to  the  sickness 
and  burial  of  Jacob,  Jr.,  and  the  remaind^ 
to  the  sickness  and  burial  of  Rachel.  There 
was  not  sufficient  personal  pr(^rty  to  pay 
these  claims.  Nevertheless  they  were  actual- 
ly paid  to  the  clalmantg,  th^  money  bdng 
furnished  in  the  main  by  the  defendant,  Jen- 
nie Paul  Sullivan.  The  plaintiffs  are  chil- 
dren of  the  deceased  Rachel  by  a  former 
marriage.  We  infer  that  the  defendant  Is  a 
daughter  by  former  marriage  of  Jacob.  Aft- 
er the  death  of  Rachel,  Jacob  married  Sara 
Roach,  and  continued  in  the  occupancy  of  the 
homestead  until  his  death  some  time  prior  to 
April,  1920.  After  the  death  of  Jacob  this 
partition  suit  was  brought.  It  will  be  seen 
from  the  foregoing  that,  upon  the  death  of 
Jacob,  Jr.,  Jacob,  Sr.,  and  Rachel  inherited 
in  equal  parts  the  fee  of  the  property  from 
Jacob,  Jr.  Jacob,  Sr.,  having  survived  his 
wife,  Rachel  took  one-third  of  her  one-tialf 
interest,  and  the  remaining  two-thirds  there- 
of went  to  her  heirs,  the  plaintiffs  herein. 
That  ia  to  say,  they  inherited  two-thirds  of 
one-half  of  the  entire  property.  After  the 
marriage  of  Jacob,  Sr.,  to  Sara  Roach  be  par- 
ported"  to  convey  to  her  'the  entire  property. 
She  purported  to  convey  the  entire  property 
to  this  defendant  for  a  consideration  of  |900. 
Tlie  deed  in  each  case'  was  effective  as  a  cwi- 
veyance  of  the  full  interest  owned  by  Jacob,! 
Hr.,  wUoh  was  on  undivided  two-tblrds. 


These  claims  against  the  estate  of  Rachel 
and  the  payment  thereof  by  Mrs.  SoUlTan 
figured  to  some  extent  In  the  evidence,  and 
not  at  all  in  the  pleadings.  Bren  tbe  evi- 
dence Is  very  meager,  and  I  auspect  that  It 
figured  more  in  the  arguments.  There  is  a 
little  ground  for  inference  from  the  evidence 
that  Mrs.  Sullivan  orally  sought  to  charge 
against  the  property  the  amount  she  had 
paid  for  the  benefit  of  the  estate  of  Rachd  in 
paj'ing  off  the  claims  filed,  and  that  the 
court  went  into  the  back  yard  and  attempted 
to  adjust  that  question.  In  drawing  the  de- 
cree he  treated  the  claims  filed  against  the 
estates  of  Jacob,  Jr.,  and  of  Rachel  both  as 
pending  claims.  He  selected  those  items 
amounting  to  $81.30  which  were  properly 
chargeable  against  the  estate  of  Jacob  Paul, 
Jr.,  and  apportioned  those  against  the  whole 
pr(^>erty,  which  would  result  In  charging  the 
plaintiffs  with  one-third  thereof  and  the  de- 
fendant with  two-thirds.  He  thereupon 
selected  the  items  to  an  amount  of  $191.25. 
which  were  properly  diargeable  to  the  estate 
of  Rachel,  and  purported  to  charge  them 
against  her  one-half  Interest  A  propa  com- 
putation would  result  in  charging  two-thirds 
of  such  amount  to  the  plaintiffs  and  oue-third 
to  the  defendant.  The  actual  provision  of 
the  decree  charged  oue-third  to  the  plaintiff 
and  two-thirds  to  the  defendant  This  waa 
doubtless  an  oversight.  The  Incongmlty  of 
these  provisions  in  the  decree  Is  that  Uiere 
were  no  claimants  in  court  claiming  these 
sums  from  anybody.  All  these  claims  had 
been  paid  in  full  with  the  money  of  the  de- 
fendant in  large  part  and  had  been  reportetl 
as  paid  by  the  administrator  of  Rachel,  and 
all  had  been  receipted  for  by  the  claimants. 
The  decree  does.not  purport  to  award  these 
amounts  to  any  particular  person,  except  as 
it  might  be  Inferred  that  it  waa  intended  to 
award  them  to  the  original  claimants.  It 
could  be  inferred  that  the  amount  cba^^ 
against  the  plaintiffs  was  intended  for  the 
benefit  of  the  defendant  as  an  equltal^e  as- 
signee of  the  claimants  by  reason  of  her  pay- 
ment of  the  claims.  But  on  that  theory  there 
could  be  no  reason  for  charging  the  two- 
thirds  to  the  defendant.  The  plaintlffB  we^ 
entitled  to  recover  nothing  on  account  of 
such  claims,  nor  were  the  cdaimants  entitled 
to  recover  anything. 

One  other  Item  of  $75  was  dealt  with  aa 
sui  generis.  It  appears  that  when  Rachti 
died  she  owned  a  cow.  Jacob,  as  adminis- 
trator, sold  the  cow  to  the  defendant  for 
$75,  and  this  amount  was  used  in  the  pay- 
ment of  the  claims  filed  against  the  estate 
of  RacheL  William  Elson  had  testified  that 
his  mother  had  given  him  that  cow  before 
her  death.  He  had  once  taken  possession  of 
it  after  her  death,  and  while  the  admfnistra* 
tor  was  away  from  home.  It  appears  that 
later  the  administrator  recovered  the  cow  in 
replevin  suit  against  William  E^son.  A  x^o- 
vlslon  was  included  in  the  decree  before  ds 
'awarding  to  the  platntUCs  tlie  sum  of  976 
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oat  of  the  piooeedB  of  the  partltlcu  Mle.  to 
be  ctwnied  agafaiat  tiie  aban  of  tlie  defend- 
ant^ Xbis  la  flie  wlifde  case.  Tlie  net  z«Bn1t 
la  that  la  a  iteln  partltUm  aiilt»  aakhig  for 
a  confirmation  of  Mharea  and  a  aale  by  ref- 
eree^ In  wUdi  there  waa  no  adTerae  jSmA- 
Ins,  and  no  controveniy  as  to  the  respective 
diatea  the  parties,  the  pUlnttffs  not  only 
obtained  a  decree  conflrmlng  shares  and  or- 
dering sale,  bat  ohtahied  jodgrnent  for  $TO 
for  the  c<Hivwsl<m  of  a  cow  whUdi  d^endant 
had  bought  from  the  administrator  of  Ba- 
obel. 

The  appellee  Sled  no  brief.  Tbe  defend- 
ant appeared  In  person,  and  orally  argued 
bn  own  case.  It  was  not  wisely  done,  nor 
well.  The  result  Is  that  the  record  bas  heea 
a  very  difficult  one  to  dedpber.  The  appel- 
lees did  file  a  motion  to  dismiss  the  appeal 
for  want  of  jurisdiction.  This  was  based 
upon  two  grounds.  The  first  was  that  no 
nodoe  of  appeal  had  been  served  up<m  plaln- 
tlfls.  This  groond  appears  to  be  based  upon 
a  mistaken  assumption.  An  examination  of 
the  service  copy  of  the  abstract  discloses  that 
the  notice  of  appeal  was  directed  to  tbe 
plaintiflta,  and  that  its  service  was  accepted 
by  plalntlflto'  counsel. 

Ct]  The  second  ground  was  that  plaintiff's 
attorney,  who  assumed  to  act  for  her  in  the 
matter  of  taking  such  appeal,  had  not  been 
duly  admitted  to  practice.  This  was  suffi- 
cient ground  why  he  shonld  not  be  permitted 
to  practice.  We  do  not  deem  it  sufficient 
ground  for  dismissal  of  defendant's  appeal. 
She  appear^  to  have  met  that  situation  by 
ignoring  the  assumed  attorney,  and  by  ap- 
pearing tot  hersdf,  as  she  had  a  right  to  do, 
whether  wisely  or  unwisely. 

[f  ]  Inasmuch  as  the  {Arties  an>ear  to  hare 
litigated  TOlnntarily  tlie  issues  pertaining  to 
the  dalms  filed  against  the  estate  of  Bachel, 
and  inasmnch  as  ndther  party  has  claimed 
here  that  fhey  dionld  not  have  been  litigat- 
ed, we  shall  treat  them  as  properly  before  us. 

The  decree  altered  below  will  be  modified 
in  the  following  respects: 

(1)  All  items  of  charge  made  against  the 
defendant  because  of  the  claims  against  the 
estates  ot  Jacob,  Jr.,  and  Rachel  will  be 
stridfen  from  -the  decree.  This  on  the 
ground  that  no  jierson  except  herself  have  or 
hold  such  claims. 

(2)  The  charge  of  $75  against  her  for  the 
cow  Is  also  eliminated. 

(8)  The  items  of  charge  made  against  the 
plalntlffB  and  their  shares  will  be  allowed 
to  stand,  and  the  decree  will  provide  that  the 
amount  thereof  shall  be  paid  to  the  defend- 
ant as  the  person  entitled  thereto. 

In  all  other  respects  the  decree  will  be  af- 
firmed. 

STKVEMS,  C.  3^  and  EVANS  and  ffA- 
VILLE,  J  J.,  concur. 


WHITNEY  V.  WENOKL  at  al.  (No.  84402.) 
(Supreme  Ooort  of  Iowa.  Veb.  17,  1922.) 

1.  Dralat  «a9>54— Uatli  there  liaa  booa  aa  aa. 
qaaJified  aooa^aaoe  af  wark,  eeatraotar  heM 
not  estmed  to  litarest  as  aioaey  hoM  la 

reserve. 

Until  there  has  been  an  unQaalifled  aoeept- 
ance  of  the  work  by  the  engineer,  a  contractor 
engaged  in  cleaning  ditches  is  not  entitled  to 
interest  on  money  held  in  reserve  by  the  drain- 
age district,  and  there  is  no  unqualified  accept- 
ance where  (n  his  report  the  engineer  required 
that  certain  farther  work  be  done. 

2.  Drains  ^54— Cleaning  contraotor  held  not 
entitled  to  additional  compensation  for  extra 
work. 

Contractor  employed  to  clean  out  ditches 
was  Eot  entitled  to  compensation  for  extra 
work  because  he  was  obliged  to  place  dirt  ex- 
cavated largely  on  one  side,  where  specifica- 
tions provided,  "In  all  cases  material  shall  be 
deposited  as  directed  by  the  engineer." 

3.  OrahM  — Clsanlag  osntraotor  held  not 
entitled  to  eaaosi  ooatraot  on  irosad  that  It 
was  brsachsd  by  failure  to  fumlsh  rtght  of 
way  for  plaolnp  spoil. 

A  contractor  whose  work  was  entirely  to 
clean  out  and  repair  constructed  ditches  and 
not  to  widen  them,  the  center  lines  of  the  ditch- 
es and  laterals  when  repaired  to  follow  approx- 
imately the  lines  as  they  then  ftood,  held  not 
entitled  to  cancel  the  contract  on  the  ground 
that  it  was  bresched  by  fafiare  to  famish  right 
of  way  on  which  to  place  the  spoil;  he  never 
having  ashed  for  right  of  way  staltes  ontil 
after  he  quit  woric  and  there  being  testimony 
that  be  was  not  delayed,  and  did  not  quit  on 
account  of  not  having  such  right  of  way. 

4.  Drains  #3>54^^vldenos  held  to  show  that 
failure  of  rallread  to  excavate  orasslafs 
did  not  oaase  deposits  so  aa  ta  eMIfs  eta- 
tractor  to  cloaa  twlos. 

In  an  action  by  contractor  against  dralnsge 
district  to  recover  for  cleaning  of  ditches  un- 
der contract,  evidence  keld  to  show  that  failure 
of  railway  companies  to  excavate  crossings 
did  not  cansa  depMita  of  silt  so  that  contractor 
was  obliged  to  desn  oat  ditches  twice. 

5.  Drains  ^s54>— Evidence  held  to  show  clean- 
ing oontraot  not  oaaoelsd  by  order  of  War 
Isdustrles  Board. 

Evidence  held  to  show  that  contract  to 
clean  drainage  ditches  was  not  csnceled  by 
an  order  of  die  War  Industries  Board. 

6.  Drains  4s>54i^Exoavatlon  la  excess  of  estl- 
mstes  held  not  to  entitle  contraotor  to  can- 
cel cleaning  contract. 

Excavation  in  excess  of  estimates  of  engi- 
neer did  not  entitle  contractor  to  cancel  a 
contract  for  the  cleaning  of  ditches  where  the 
contract  provided  that  drainage  ffistrict  conld 
Increase  or  reduce  the  smonnt  of  work  with- 
out affecting  the  valldlCy  of  tiie  oontoract,  the 
price  to  be  the  same  tor  any  increase  in  the 
work  as  that  provided  lOr  xegolar  excavation 
or  work. 
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Appeal  from  District  Court;  Woodbnr? 
Countj ;  John  W.  Anderson,  Judge. 

Suit  tn  equity,  brought  by  H.  B.  Whitney, 
contractor,  against  the  trustees  of  Farmers' 
DlUHi  Drainage  District  Na  1,<  Woodbury 
counQr,  Iowa,  to  enforce  one  contract,  and 
reooTcr  for  certain  work  thereonder,  and  to 
rescind  and  cancel  anottier  «contract  on  ac- 
count of  certain  acts  of  fbe  trustees  which 
the  contractor  claims  t)reached  tlie  contract, 
and  praying  for  Judgment  for  the  vaiue  of 
his  services  quantum  meruit,  and  Injunction 
restraining  the  trustees  from  declaring  a  for- 
feiture of  the  contract  Facts  appear  In  the 
opinion.  Plaintiff  was  denied  relief,  and 
prosecutes  this  appeal.  Affirmed. 

A.  H.  Bolton,  of  Sioux  City,  and  Dunshee 
&  Brody,  of  Dee  Moines,  for  appellant 

Henderson,  Fribourg  ft  Hatfield,  of  JSioux 
City,  for  appellees. 

ARTHUR,  J.  Many  years  ago  the  farm- 
ers' ditch  drainage  district  No.  1  was  organ- 
ized in  Woodbury  county,  and  a  drainage 
system  constructed.  Involred  in  this  caust: 
are  two  contracts  to  clean  out  and  recon- 
struct the  whole  system.  The  two  contracts 
ran  contemporaneously.  The  first  contract 
was  for  two  sections  of  the  work,  and  the 
second  contract  for  the  balance  of  the  work, 
or  17  of  tlie  19  sections.  Afterwards  section 
8  was  abandoned,  and  Is  not  involved  In  this 
case.  The  contract  covering  sections  1  and 
2  of  the  work  is  the  basis  of  count  1  of  this 
action.  The  second  contract  la  the  basis  of 
count  2  of  this  action.  The  work  covered  In 
count  1  of  the  petition  was  completed  before 
forfeiture  was  declared,  and  the  work  paid 
for  as  the  work  progressed  to  the  extent  of 
SO  per  cent  The  20  per  cent,  withheld,  ac- 
cording to  the  terms  of  the  contract  was  set- 
tled and  paid  for  after  this  suit  was  insti- 
tuted. Whitney,  contractor,  claims  under 
the  first  contract  $800  for  extra  work  for 
which  he  claims  be  never  was  paid ;  also 
under  the  first  contract  he  claims  interest  on 
the  20  per  cent  which  he  claims  was  with- 
held from  him  after  the  engineer  had  ap- 
proved of  his  work.  A  considerable  part  of 
the  work  under  the  second  contract  was  nev- 
er performed,  and  that  Is  the  principal  con- 
troversy in  this  cause. 

[1, 1]  We  will  cimslder  first  plalntlfTs 
cause  of  action  alleged  in  count  1  of  his  pe- 
tition. Appellant's  claim  for  interest  on  the 
^  per  coit  withheld  we  tlilnk  Is  not  well 
taken.  Appellant's  claim  is  that  the  work 
was  completed  and  accepted  on  June  17, 
1018,  but  we  find  from  the  engineer's  report 
of  date  June  17, 1918^  that  it  was  not  an  un- 
qualified acceptance  of  tbe  work;  that  be- 
fore acceptance  the  engineer  required  that 
ontain  obstructions  be  removed  from  the 
ditch,  and  that  ttie  vork  van  not  accepted 
until  later,  and  Qie  balance  due  plaintiff  was 
tliMi  allowed.  The  $800  damages  demanded 


was  for  what  appellee  claimed  to  be  extra 
work,  because  he  was  obliged  for  about  three 
miles  along  the  railroad  right  of  way  to 
place  the  dirt  excavated  largely  on  one  aide, 
rather  than  equally  on  both  shies  of  the 
ditch.  Appellant  cannot  recover  on  such 
claim  because  the  spedflcations  provided 
"In  all  cases  material  .shall  be  deposited  as 
directed  by  the  engineer,"  and  tbe  contract 
provided  to  the  same  effect  and  also  om- 
talned  the  provlsUm: 

"For  any  increase  In  amount  of  work,  or- 
dered and  directed  by  first  party  or  its  engi- 
neer, the  price  to  be  paid  for  the  same  shall 
be  the  same  as  that  provided  for  regular  ex- 
cavation or  Wf»rk  in  the  same  section." 

This  disposes  of  appellant's  cause  <^  ac- 
tion under  the  first  count  of  his  petition  ad- 
versely to  Iilm. 

[3]  We  now  take  up  the  cause  of  action 
alleged  In  the  second  count  of  tbe  petition. 
The  breaches  of  contract  which  appellant 
claims  appellees  were  guilty  of  were:  That 
appellant  was  not  furnished  right  of  way  on 
which  to  i>lace  the  spoil ;  that  two  railroad 
crossings  In  the  coi^rse  of  the  ditch  were  not 
by  appellees  required  to  be  excavated  oat 
ut  the  proper  time,  and  that  this  caused  de- 
posits of  silt  in  the  portions  of  the  ditcih 
which  appellant  had  cleaoed  out,  and  which 
he  would  be  required  to  again  clean  out; 
that  conduits  and  sluiceways  at  ends  of  lat- 
erals were  ordered  after  the  contract  wan 
let  which  made  cleaning  out  work  more  dif- 
ficult and  expensive,  and  caused  silt  deposit ; 
that  an  order  from  the  War  Indnstriea 
Board  stopped  the  work,  and  operated  as  a 
cancellation  of  the  contract;  that  the  earth 
to  be  excavated  so  far  exceeded  the  esti- 
mates of  the  engineer  that  the  contract 
should  be  set  aside. 

The  record  discloses  that  Whitney  never 
asked  for  right  of  way  stakes  until  after  he 
had  quit  the  work,  April  28,  1919.  No  new 
ditches  were  dug,  and  the  work  was  entirely 
to  clean  out  and  repair  constructed  ditches, 
and  the  laterals  were  not  to  be  made  wider, 
but  to  be  cleaned  out  at  the  bottom.  Tho 
spedficatlons  provided: 

"In  the  caees  of  all  laterals  which  are  to  be 
cleaned  out  only  and  not  widened,  tbe  material 
will  be  taken  from  tbe  bottom  of  the  ditch 
and  same  reduced  to  grade  as  shown  on  pro- 
file." 

The  spedficatlons  fnrther  provided: 

"The  center  lines  of  the  ditches  and  laterals 
when  repaired  and  improved  will  follow  ap- 
proximately tbe  center  lines  of  the  respedlT* 
ditchs  and  laterals  as  they  now  stand." 

It  would  seem  that  the  ditch  Itself  was 
the  best  record  of  the  right  of  way,  alid  all 
that  was  necessary  to  guide  Uie  appellant  la 
hla  work.  The  record  discloses  complaint  of 
only  one  abutting  landowner  of  spcAl  run- 
ning down  onto  hla  land,  and  that  was  not 
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made  antn  a  year  later,  and  ai^llant  was 
not  required  to  pay  damage  therefor.  Tba 
angliieer  In  charge  teatlfled  fliat  appellant 
'*was  nerar  delayed  by  reaaon  of  not  havlns 
right  of  way  m  which  to  place  the  dirt,  and 
he  did  not  quit  on  account  of  not  having 
boundary  lines  of  tSkese  lateralB."  The  oi- 
glneer  also  testified:  "T  set  stakes  for  the 
rlfi^t  of  way." 

[4]  Appellant^s  claim  Is  that  the  railroads 
did  not  dean  oot  the  rights  of  way  timely, 
and  conseqnntly  that  this  caused  dams  and 
deposits  of  silt  which  he  should  not  be  oblig- 
ed to  clean  out  It  Is  argued  by  counsel  for 
appellant  that  the  failure  of  the  railway 
companies  to  excavate  these  two  croselngB 
left  dams  In  the  ditches  which  would  cause 
a  d^Kwlt  of  ait  Whitney  testified: 

"The  Chicago  Northwestern  cleaned  ont  the 
right  of  way  down  to  water  in  1916." 

Trustee  Wendel  testified: 

'T  took  no  meaBnrement  of  the  Chicago 
Northwestern  right  of  way;  it  was  cleaned  out 
in  the  FaU  of  1918." 

Trustee  Sargisson  testified: 

'The  Uilwaokee  cleaned  ont  its  right  of  way 
In  1919." 

The  engineer  testified: 

do  not  believe  the  railroad  companiea,  In 
taking  out  the  dirt  In  the  rights  of  way,  inter- 
fered in  any  manner  with  the  excavation,  or 
created  any  damage  to  Mr,  Whitney.  He 
started  to  ^edge  at  the  upper  end  north  of  the 
Milwaukee  bridge,  and  would  atop,  and  the  silt 
came  in  behind  the  dredge.  The  work  below 
or  south  of  the  bridge  was  not  completed  by 
Mr.  Whitney  clear  up  to  the  Milwankee  Rail- 
road; and  the  conation  of  the  railroad  rights 
of  way  In  no  way  caused  silt  to  form  in  ap< 
pdlant*a  axeaTStlon.'' 

There  is  no  competent  evidence  In  the  rec- 
ord that  plans  were  not  furnished  to  the  rail- 
roads  In  the  ordinary  way  and  at  the  proper 
time  for  cleaning  out  their  rights  of  way; 
and  the  rights  of  way  wore  cleaned  out  by 
the  companies.  .  Against  the  positive  testi- 
mony of  the  engineer  that  "not  cleaning  out 
the  rights  of  way  did  not  cause  silt  to  form 
there,"  we  have  the  argument  of  appellant's 
counsel  that  not  cleaning  the  rights  of  way 
earlier  would  cause  silt  to  accumulate  in  the 
ditch  and  laterals.  The  record  does  not  dis- 
close, by  any  measurements  made,  that  there 
was  any  deposit  of  silt  because  railroad 
crossings  were  not  excavated  earlier. 

Concerning  appellant's  claim  that  conduits 
and  sluiceways  were  not  contemplated  Is  not 
borne  out  by  the  record,  for  It  appears  from 
the  testimony  of  the  engineer  that — 

"The  sluiceways  or  floodgates  are  mantioDed 
in  the  preliminary  report  which  Is  a  part  of 
the  contract.  The  failure  of  the  trustees  to 
keep  the  sluiceways  open  did  not  materially 
affect  the  work  in  any  way.  Some  of  the  out- 
lets at  the  ends  of  the  laterals  were  stopped 
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up  for  a  time,  but  thqr  were  finally  deaaed 
oat,  and  did  not  interfere  with  Uie  work  for 
any  length  of  time.  The  cleaning  out  or  dos- 
ing of  the  conduits  did  not  affect  Mr.  Whitney's 
work  in  the  main  ditch;  and  the  conduits  were 
not  in  bod  shape  when  he  was  working  on  the 
laterals,  and  did  not  interfere  with  his  work 
on  any  of  the- lateral." 

[I]  Appellant's  complaint  that  an  order 
from  ttie  War  Industries  Board  stopped  the 
work  te  certainly  not  warranted.  Ben  Da- 
vidson, chairman  of  the  War  Industrial 
Board  at  Sioux  City,  testified  that— 

"Applications  for  permits  were  made  to  me, 
and  the  permits  issued  by  Mr.  Young  of  Des 
Moines.  I  received  a  reply  from  Mr.  Young, 
saying  that  Us  ctnnmittee  had  considered  the 
matter  earcfolly  and  recommended  that  woA 
should  be  continued  to  completion.  He  did  not 
recommend  It  to  Washington,  but  told  ne 
plainly  that  he  allowed  Mr.  Whitney  to  go 
ahead  with  the  work." 

Whitney  testified: 

"I  received  a  letter  from  Ben  Daridson, 
chairman  of  the  local  board  of  defense,  saying 
that  the  restrictioifs  were  removed.  I  did 
proceed  with  the  work  notwithstanding  notifica- 
tion of  the  governmental  restrictions,  because 
fat  my  opinion  it  was  necessary  work." 

[I]  Ai^Uant  also  complains  Chat  the  earth 
excavated  so  fbr  wceeded  the  estfanates  of 
the  oiglneer  that  the  contract  should  be  set 
aside.   This  complaint  la  not  well  foondad. 

The  contract  provides: 

"The  party  of  the  first  part  may  reduce  or 
increase  the  amount  of  work  without  affecting 
the  validity  of  this  contract.  And  for  any  lu- 
cres Be  in  amoant  of  work,  ordered  and  directed 
by  first  party  or  its  engfaieer,  the  price  to  be 
paid  for  the  same  shall  be  ttie  same  as  that 
provided  for  regular  excavation  or  work  in  the 
same  section." 

The  specifications  further  provide: 

"The  earth  excavated  from  the  main  ditch 
and  main  lateral  shall  be  placed  in  two  equal 
and  uniform  embankments,  one  on  each  side  of 
the  ditch,  unless  otberwiae  wdered  by  the  engi- 
neer." 

We  find  that  the  work  nndw  tbe  emitract 
involved  In  count  1  of  plaintiff^  petition  was 
accepted  and  fnlly  settled  for,  and  that 
plalntltr  Is  not  entitled  to  recover  on  bis 
claim  for  ertra  work,  nor  for  Interest 
claimed. 

After  a  careful  examination  of  the  record 
we  find  that  plaintiff  has  not  made  oat  a 
case  entitling  him  to  rea^slon  and  cancella- 
tion of  tiw  contract  Involved  in  the  second 
count  of  fho  petition.  Nearly  two  years  after 
tbe  contracts  should  have  been  performed  by 
their  terms,  app^ant  had  abandoned  ttie 
work  under  them  entirely,  and  It  was  when 
the  tnutees  wwe  about  to  declare  a  forfei- 
ture of  the  contract  on  which  the  second 
count  of  the  petitltm  is  based  tbat  api>eUanc 
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Instituted  tbia  action  for  rescission  and  can- 
cellation of  such  contract.  The  attempt  to 
rescind  came  late.  Tbe  record  does  not  sup- 
port the  claims  of  appellant  that  appellees 
breached  the  contract.  Appellant's  under- 
taking was  unfortunate  because  his  con- 
tracts extended  into  the  war  period.  Be- 
cause of  the  greatly  increased  cost  of  labor, 
the  undertaking  was  disastrous  to  him,  and 
he  was  unable  to  complete  his  contract. 
Likewise  It  was  unfortimate  for  the  dlatrlct 
The  final  20  per  cent,  estimate  of  the  work 
ilone  by  appellant  under  the  contract,  InvolT- 
ed  In  count  2  of  bis  petition,  amounting  to 
19,240,  was  withheld  from  him  under  the 
terms  of  the  ccmtract 

We  find  no  warrant  for  dlatarblng  the  de- 
cree and  judgment  of  tbe  conrt  XkAow,  and 
th^  ue  affirmed. 

Affirmed. 

STByENS,  C.  J.,  and  DVANS  and  FA- 
VILLB.  JJ^  omcur. 


KERNS  BROS.  v.  DELACY.  (No.  34517.) 
(Suprems  Oourt  ot  Iowa.  Teb.  14,  1922.) 

1.  Appeal  aad  srror  138— Iflstmotloo  wKh- 
drawlsB  evidaoco  oot  otajecttd  to  by  hooom- 
fvl  party  sot  ravonlbl*  oiror. 

Detendaot  appellant  may  not  complain 
that  court  instructed  that  offer  of  compromise 
admitted  In  OTidence  could  not  be  considered  as 
admissloo,  Uiongh  the  evidcmce  was  not  ob- 
jected to  by  plalnUlf,  the  mcuisfiil  party,  tfnco 
the  evidence  was  inadmissible  In  fact  and  would 
be  rejected  w  another  trial. 

2.  Trial  «s»l05(6)-Ga«rt  proporiy  wNMraw 
part  of  avldoioo  artalttod  withoat  objootloa. 

fEliongh  eTideace  of  compromise  Is  admitted 
without  objection,  court  does  not  err  in  In- 
stmetiBC  that  offers  of  compromise  could  not 
be  considered  as  admissions  where  tbe  evidence 
was  a  part  -of  an  alleged  cwrrersatiDn  some  of 
which  was  admiaslble. 

3.  Appeal  u#  error  «=»I050(2)— AdmlMloa  of 
laiautterial  ovlteaoa  ImM  aot  prpjadlolal  ar- 
rar. 

In  snit  on  contract  in  which  defendant 
comtterdaimed  for  a  commission  in  obt^ning 
contracts  for  plaintiffs,  admission  of  testimony 
of  one  of  plaintiffs  that  at  the  time  in  question 
they  had  a  great  supply  of  work  ahead  of  them, 
in  conaideration  of  a  farther  statement  that 
plaintiffs  wanted  the  contracts  in  question,  was 
not  prejudicial  as  tending  to  show  that  plain- 
tUh  had  no  desire  for  the  work  because  of  tbe 
tirandance  of  work  already  on  hand. 

4.  Broken  «s»e8(8)— InstnietloN  as  to  burden 
of  proof  to  sstaMsh  ooantorelalM  sot  or> 
roseoaa. 

In  action  on  contract  In  which  defendant 
ooonterdaimed  for  eommlssloa  ta  obtaioliic 


contracts  for  plaintiA,  an  histmction  as  to 
contracts  with  S.  that  the  burden  was  on  de- 
fendant to  prove  by  preponderance  of  evidence 
that  plaintiffs  promised  to  pay  tilm  a  commis- 
sion to  obtain  the  contract  for  them,  and  that 
pursuant  thereto  the  defendant  assisted  plain- 
iffs  to  secure  the  contract,  and  that  his  assist- 
ance was  effective  in  securing  it,  was  not  er- 
roneous, though  It  was  undisputed  that  the 
defendant  had  introduced  3.  to  plaintiffs,  and 
that  immediately  thereafter  they  entered  Into 
the  contract,  since  he  also  must  prove  that 
there  wm  an  agreement  for  a  commission. 

6.  Appeal  and  error  «=»928(4)— Is  absesos  of 
showlsg  In  abstract  to  the  contrary,  that 
party  had  opportanl^  to  ask  for  additional 
lastraetlons  will  bo  prssBMod.  « 

In  the  absence  of  a  showing  by  parties'  ab- 
stract of  the  record  thkt  tbe  trial  court  gave 
him '  no  opportunity  to  request  additional  in- 
structious,  it  will  be  presumed  that  an  Oppw- 
tunity  to  request  them  was  given.  | 

I 

Ai^ieal  from  District  Court,  Scott  County ; 
D.  V.  Jackson,  Judge. 

Action  for  balance  due  on  account  The 
defendant  filed  a  counterclaim  comprfdng 
t^vo  items.  This  counterclaim,  being  denied 
by  the  plaintiff,  presents  the  only  controversy 
made  on  the  trial.  There  was  a  verdict  for 
fbe  plaintiff  for  the  full  amount  of  the  claim, 
and  Judgment  entered  thereon.  The  d^end- 
ant  has  appealed.  Affirmed. 

J.  O.  HaU  and  W.  M.  ObamberUa,  both  of 
Davenport,  for  appellant. 
Betty  ft  Betty,  of  Davenport,  for  ^nwHee. 

EVAMS,  J.  The  plalntlir  la  a  partnership 
cuiBlstiDg  of  two  tnvtiiera  who  Ue  Jointly 
engaged  in  the  businees  of  contracting  and 
building.  They  sued  for  a  balance  of  ac- 
count amounting  to  more  than  K,000. 
Though  the  answer  ot  defendant  oontataed  a 
formal  denial  of  the  indebtedness,  no  om- 
troversy  was  made  upon  the  trial  over  the 
balance  due  the  plaintiff.  By  way  <tf  coun- 
terclaim the  defendant  averred  that  be  was 
a  broker,  and  that  as  such  he  was  ^ployed 
by  the  plaintiff  to  secure  to  the  plaintiff  cer- 
tain building  and  wrecking  contracts  with 
one  Sears  for  an  agreed  compensation  of 
$500.  In  another  count  he  made  a  similar 
claim  for  tbe  procurement  of  a  building  con- 
tract with  one  Kramer  for  an  agreed  com- 
pensation of  3  per  cent,  amounting  to  $328.- 
48.  Tbe  allied  employment  and  service  was 
wholly  denied  by  the  plaintiff  and  was  whol- 
ly rejected  by  the  verdict  of  the  jury.  Dis- 
regarding certain  broad  assignments  of  er- 
ror, such  as  that  the  verdict  was  contrary  to 
the  evidence  and  contrary  to  the  law,  the 
spedflc  errors  complained  of  may  be  reduced 
to  three: 

[1,2]  I.  The  defraidant  testified  as  to  tbe 
claimed  item  of  $000  that  one  of  the  partners 
bad  offered  him  «2S0  In  Ilea  of  the  $900. 
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This  evidence  went  Into  the  record  appar- 
ently without  formal  otdectim  by  tlie 
tiffs.  The  trial  court  la  the  InBtmetiou  to 
the  Jury  In  effect  riHwUnated  the  testimony 
by  Instmctlai  that  oflcn  of  compromise 
conld  not  ba  considered  Om  imj  as  evl- 
dence  of  ndwhwlona.  That  the  instmctlon 
waa  obfltractlr  crarreet  In  thla  xegard  la  not 
diqmted.  It  la  urged  however: 

0-)  That  HtB  evidence  went  In  witbont  ob- 
Jefklon  b7  the  plalntUC,  and  that  tbwetore 
the  court  had  no  ilght  on  Its  own  motion  to 
tilminate  the  aama 

(2)  That  ttiere  was  no  evidence  tiiat  the 
proposal  waa  made  as  an  offer  of  compro- 
mise. 

As  to  the  flrat  of  these  grounds  It  la  enough 
to  say  that,  If  the  Instmctlon  was  correct  as 
a  matter  of  law,  tlie  defoMlant  la  In  no  posi- 
tion to  comidaln  «C  It.  becanse  the  filalntlfl 
had  not  objected  or  moved.  Whether  the 
platntitt  conld  have  complained  of  >uch  ac* 
Hon  by  the  court  we  need  not  condder.  We 
have  frequently  hdd  that,  where  the  trial 
conrt  sostalna  an  objection  npon  grounds 
which  are  not  tenable,  the  ruling  may  never- 
theless be  saved  If  there  be  a  tenable  gronnd 
npon  which  the  ruling  could  have  been  made. 
The  reason  for  sodk  mie  la  that  we  wltt  not 
reverae  and  grant  a  new  trial  to  the  appel- 
lant simply  to  enable  htm  to  reoffer  Improp^ 
evidence,  because  such  evidence,  when  of- 
fered upon  the  first  trial,  was  not  objected 
to  npon  proper  grounds.  For  the  purpose 
of  an  affirmance  here  It  Is  enough  that  the 
evidence  Is  objectionable  and  would  on  a 
second  trial  be  subject  to  rejection  up<Ht 
an  appropriate  objection  thereto.  The  pen- 
alty which  a  party  to  a  »uit  buITeni  by  neg- 
lect or  failure  to  uinke  profier  objection  to 
Improper  evidence  ireases  wbeu  he  wIdh 
his  verdict ;  whereas,  if  be  bad  lost  the  ver- 
dict, he  would  be  In  no  position  to  complain 
of  the  Improper  evidence  for  want  of  a  prop- 
er objection.  The  same  rule  Is  applicable 
here.  The  plaintiff  failed  to  make  a  proper 
objection  to  this  evidence.  Because  of  such 
fallnre,  If  he  had. lost  the  verdict  be  conld 
not  have  obtained  a  new  trial  on  the  ground 
that  this  evidence  was  Improperly  received. 
But  he  won  the  verdict,  and  his  failure  to 
avail  himself  of  all  bis  rights  during  the 
trial  loses  Its  dgniflcftnee.  On  the  other 
hand,  the  plaintUTa  failure  to  object  added 
nothing  affirmatively  to, the  rl^ts  of  the  de- 
fendant ThB  evidence  would  be  no  more 
proper  on  a  second  trial  than  It  waa  oa  the 
first  It  would  be  subject  to  proper  objec- 
tion. We  would  have  to  assume  that  plain- 
tiff would  be  awake  by  that  time,  even 
thoo^  he  had  momentarUy  slept  at  the  first 
trial. 

Furthermore,  On  mete  fact  that  the  testi- 
mony had  been  recetved  did  not  necessarily 
entitle  the  defendant  to  have  the  jury  con- 
sider It  for  any  pnrpoae  beyond  a  legitimate 


ona  The  evidence  came  Into  the  record  as^ 
a  part  of  an  alleged  omvarsatlQii,  some  of 
whkb  at  least  was  admisslbla  It  Is  the  law 
that  an  effort  at  compromise  la  not  to  tw 
deemed  an  admlsitfon  of  llidiUity.  It  was  no 
less  the  law  after  the  evidence  went  Into 
Oie  record  than  It  vpas  before.  If  the  case 
had  been  tried  to  the  judge  wlfbont  a  jury, 
the  judge,  knowing  the  lav,  would  not  have 
considered  such  evidence  as  evidence  of  an 
admlsslmi  of  liability.  The  rights  of  the  de* 
fendant  were  no  greater  before  a  jury  than 
befwe  a  Judge.  If  the  jury  had  deemed 
■sneh  evidence  as  evidence  of  an  admission  of 
liability,  It  would  be  because  of  Ignorance  of 
Oie  law  In  that  regard.  It  waa  the  duty  of 
the  court  to  advise  tliem  <tf  Uie  law  pertain- 
ing thereto.  This  Is  an  that  the  court  did. 
If  tbwe  was  any  other  pnrpose  for  whltdi  ttie 
evidence  could  properly  be  considered,  it  waa 
left  in  the  record  for  snch  purpose.  There 
was  no  error  at  this  point. 

[31  n.  Wm.  Kerns,  one  of  the  partners, 
testtfled  as  follow: 

"Q.  In  Jtine.  1919,  did  yon  have  very  mudi 
work  ahead  of  you?  A.  Tes;  we  had  lots  of 
work.- 

Appropriate  objection  waa  made  to  the 
forgoing  question  and  was  ovGrmled,  and 
appropriate  motion  was  made  to  Btri&c  the 
answer.  The  objection  could  have  been 
properly  sustained.  Tbe  overruling  of  it  was 
not  necessarily  error.  The  question  was  put 
in  the  early  part  of  the  examination.  It 
was  somewhat  preliminary  in  its  nature, 
^e  pertinency  of  preliminary  quesUona  and 
answers  are  not  always  readily  apparent 
and  tbe  trial  court  has  a  broad  discretion  in 
permitting  the  same.  It  is  now  argued  by 
appellant  that  the  effect  of  this  evldoice 
was  to  say  that  tbe  plaintiff  had  no  need 
or  desire  for  the  work  because  of  the  abun- 
dance of  work  already  on  hand.  The  idaln* 
tiff  waa  not  entitled  to  use  the  evidence  for 
any  such  purpose.  That  he  neither  offered  It 
nor  used  It  for  such  purpose  Is  rendered 
clear  on  his  cross-examlnatitm  wherein  he 
testified,  "I  certainly  did  want  tbe  Jobs." 
Though  It  be  aald  therefor  that  Hie  evidence 
complained  <d  was  entliUy  Immaterial  and 
for  that  reason  Inadmlsalble.  It  Is  alao  dear 
that  It  was  ratirely  hannlesa  In  that  It  conld 
have  worked  no  imdndlce  to  flw  defoidaiit 
t4]  in.  The  court  below  Instructed  tbe 
Jury  that  the  burden  was  npim  the  defendant 
to  prove  the  itema  of  hla  counterclaim,  and 
that  he  must  cstabUidi  a  preponderance  at 
tiie  evidence  two  stated  isopoaltltmB.  As  to 
the  Seara  Item  these  two  propositions  wwe 
stated  as  follows: 

TirBt.  That  on  or  about  August  15,  1919. 
the  plaintiffs  or  one  of  them  promised  and 
agreed  to  pay  him*$500  If  be  would  assist  them 
to  secure  a  contract  to  wreck  one  old  house  and 
bnUd  two  new  houses  for  one  Isaac  Li.  Sears. 
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"Second.  That  parsiiant  thereto  the  defend- 
tnt  did  assist  plaintiff  to  aecnre  the  Sears  con- 
tract with  the  aaid  Sears,  and  that  said  aaidst- 
anee  was  effectire  in  securing  lach  contract." 

In  another  instruction  the  same  propor- 
tions were  applied  to  the  Kramer  item.  Ap- 
pellant assigns  error  at  this  point  in  that  the 
second  pro[>osition  stated  was  proved  as  al- 
leged by  undisputed  evidence,  and  that  there- 
fore the  court  should  not  have  sabmltted 
such  proposition  as  a  question  to  be  decided 
by  the  Jury. 

The  major  fact  at  issue  on  the  trial  was 
whether  or  not  the  plaintiff  had  ever  agreed 
to  pay  the  defendant  a  brokerage  commis- 
Bion  for  procuring  any  contract  for  him. 
Such  a  service  was  not  within  the  line  of  de- 
fendant's regular  business.   He  was  a  real 
estate  broker,  buying  and  selling  real  es- 
tate. He  testified,  however,  that  Wm.  Kerns 
had  agreed  to  pay  him  a  commission  of  $500 
if  he  obtained  the  Sears  contract.   ThlB  was 
denied  In  toto  by  Kema    Kerns  Bros.,  as 
builders,  had  done  $80,000  or  $90,000  worth 
of  building  for  the  defendant  and  were  en- 
gaged in  contract  work  tor  him  at  the  time 
that  they  took  the  Sears  contract.   It  Is  un- 
disputed that  Delacy  introduced  Sears  to  the 
plaintiffs,  having  previously  recommended 
Kerns  Bros,  to  Sears.   Kerns  Bros,  had  no 
knowledge  of  Sears'  purpose  prior  to  that 
time.   The  contract  was  entered  Into  imme- 
diately foUowlug  the  introduction.   If,  there- 
fore, a  promise  of  a  commission  was  given, 
It  must  have  been  done  then  and  there  pend- 
ing the  negotlatlona  with  Sears.  The  fact, 
therefore,  that  Delacy  was  Instrum^tal  in 
bringing  Sears  and  Kerns  Bros,  together  U 
proved  withoat  dispute.  It  does  not  follow 
that  this  brb^ing  together  was  done  Vpur* 
Buant^  to  an  agrement  for  a  commission. 
Nor  did  tbe  fact  that  he  was  instmmraital  in 
bringing  them  together  imply  an  agreement 
for  a  commission.   It  may  be  conceded  that 
it  was  the  duty  of  the  Jury,  in  the  light  of 
tbe  testimony  of  both  parties,  to  find  that 
Delacy  was  instrumental  in  bringing  Sears 
to  Kerns.  We  most  assume  that  they  did 
so  find.   Nor  la  th^  g^eral  verdict  Incon- 
sls^t  with  such  finding.   The  fact  that  the 
testimony  of  both  parties  was  in  harmony  at 
that  point  did  not  In  a  legal  sense  lift  the 
burden  of  proof  on  the  proposition  from  the 
defendant    Neither    proposition,  standing 
alone,  was  sufficient  to  entitle  the  defendant 
to  recover.   He  was  bound  to  connect  them, 
and  therefore  to  prove  botli  of  them.  Though 
his  Instrumentality  was  proved,  yet  that  be- 
came immaterial  when  be  failed  to  connect 
It  with  an  agreement  for  the  conmiission. 
There  was  no  error,  therefore,  In  giving  the 
Instruction  in  the  form  adopted  by  the  trial 
court   It  may  be  that  the  defendant  would 
have  been  entitled  to  a  further  bistructlon 


If  he  had  asked  it  to  the  efTect  Oiat  dtfend- 
ant'B  instrumentality  was  sufficiently  estab- 
lished by  the  testimony  of  both  parties.  No 
such  Instruction  was  asked. 

[E]  It  is  urged  at  this  point  tbat  the  tri^ 
court  gave  the  defendant  no  opportunity  to 
request  additional  Instructions.  The  rec6rd 
disclosed  by  app^lant's  abstract  does  not 
indicate  whether  he  had  such  opportunitar  or 
not.  It  must  therefore  be  presumed  that  he 
did  have.  Moreover,  If  such  an  Instraettcm 
had  been  given,  it  would  have  required  care- 
ful qualification  along  the  lines  already  In- 
dicated by  our  dlscuaslon.  The  net  result 
would  have  Itft  Uie  deCOodant  in  the  sanie 
place.  Nor  are  we  prepared  to  say  that 
such  an  instruction  ought  to  have  been  given 
even  Mrlth  quallflcatUttis.  It  is  donbtfol,  to 
say  the  least,  Whether  it  might  not  hare 
added  confnaion  rather  than  <deftmeM  to  the 
minds  of  the  jurors.  We  are  clear  that  there 
was  no  exTor  in  the  Instruction  as  given. 
The  case  presented  was  peculiarly  a  fact 
case.  We  discover  in  the  record  no  preju- 
dicial error,  and  the  vwdlct  mnst  be  deemed 
conclusive 

The  Judgment  entered  below  Is  therefore 
afltrmed. 

STEVENS,  a  S.;  and  ABTHUB  and  FA- 
yiu:;B,  jj.,  cmcor. 


PIONEER  ELECTRIC  CO.  v.  MoOURDY. 
(No.  22615.) 

(Supreme  Court  of  Minnesota.  Feb.  8,  1022.) 

(SyXlabua  ly  ike  Court.) 

1.  Sales  ^52(6)— Finding  that  oontraet  with 
warranty  was  between  plaintiff  and  defend, 
ant.  and  not  between  defendant  and  third 
person,  sustained. 

Evidence  held  to  support  the  verdict  of  the 
jury  to  the  effect  that  the  contract  of  sale  and 
warranty  involved  in  the  action  was  made  and 
entered  into  between  plaintiff  and  defendant 
and  not  between  defendant  and  a  third  person 
to  whom  promissory  notes  for  the  purchase 
price  were  given. 

2.  Sales  ®^52(6)~.FIndU0  that  note*  were 
given  to  third  person  as  part  of  plalatlira 
flnandng  soheme,  sustained. 

The  promisBory  notes  were  given  to  the 
third  person  as  a  method  designed  by  the  agent 
of  plaintiff  of  financing  the  main  transaction 
between  plaintiff  and  defendant 

3.  Principal  and  agent  «=al04(2)— A|ent  as- 
thorlzed  to  sell  property  usnaily  sobjact  te 
warranty  of  quality  baa  Implied  authority  te 
warrant 

An  agent  with  authority  to  sell  property, 
usually  Buhject  to  warranty  of  quality,  has  ira* 
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plied  antbority  to  leU  with  a  wwrtntr  of 
that  kind. 

4.  PrineliiftI  and  ageat  «s>l7l(l)— Aeeeptanee 
of  boBOflU  witboat  laqalry  hM  rattftoatioD 
of  agoaf  a  onaatborlzed  aots. 

Where  an  agent  enters  into  a  contract  not 
within  his  autbori^,  and  without  inquiry  into 
the  facts  surronndinK  the  transaction  the  prin- 
cipal accepts  and  performs  the  same,  receivins 
and  retaining  the  benefits  thereof  there  ia  a 
ratification  of  the  nnantiiorized  act  of  the 
agent. 

5.  PrfndiMi  and  ageat  ^S3l71  (4)— Principal 
held  to  have  ratified  unauthorized  warranty 
of  quality  by  agent. 

The  evidence  made  the  question  of  ratifi- 
cation one  of  fact  for  the  Jury. 

6.  8alaa  «s>442(2)^lfferaBee  batwaaa  llght- 
lag  plaat  aoM  aa  warranted  aad  aataal  vain 
held  oarraot  neatira  af  daaiasaa. 

Tht  general  rule  of  damages  for  the  breach 
of  a  warranty  was  correctly  given  to  the  jury, 
and  the  verdict  is  within  ^e  limits  thereof 
aa  fixed  by  the  evidence. 

7.  Sales  «s»439— Oaa  ehargod  with  hraaeh  of 
warraMty  nay  prasant  facta  la  nNlfatloa  of 
dUufoa. 

Blattera  In  mit^atlon  of  damagea  aia  atfm 
to  Uie  party  charged  with  a  breadi  of  warranty, 
and  the  bttiden  reata  with  him  to  pcuant  the 
facts. 

8.  Safflolsaqr  of  evidence. 

The  evidence  sustains  the  verdict  in  all  re- 
apeeta,  and  there  were  no  errors  In  tiie  roUnga 
or  inatmetlonB  or  refnaala  to  Imtmct  the  Jury. 

Appeal  from  District  Cknirt,  Ghlaago  Coun- 
ty; J.  N.  Searles,  Judge. 

Action  by  Pioneer  Electric  Oompany 
against  J.  S.  McCardy.  Judgment  for  def^id- 
ant,  and,  from  a  denial  of  a  motion  for  Juds- 
ment  or  a  new  trial,  plalntUt  appeals.  Af- 
Urmed. 

BundUe  ft  Eelley,  of  St  Paul,  and  S.  B. 
Wennerberg,  pf  Center  City,  for  appellant. 

Alfred  P.  Stolberg,  of  Center  City,  and 
Geo.  H.  Sullivan,  of  Stillwater,  for  respond- 
ent 

BBOWN,  C.  J.  Action  to  recover  for  goods 
sold  and  delivered  in  which  defendant  inter- 
posed a  coimterclalm  for  damagea  reanlting 
to  him  from  an  alleged  breach  of  warranty  on 
the  sale  of  other  goods  and  property  by  plaln- 
tllC  to  defendant.  Defendant  had  a  verdict 
and  plaintiff  appealed  from  an  order  denying 
its  motion  for  Judgment  or  a  new  triaL 

There  is  no  dispute  as  to  plaintiff's  claim 
for  goods  sold  to  defendant;  the  allegations 
of  the  complaint  in  that  respect  being  admit- 
ted by  the  answer.  The  issues  In  litigation 
and  involved  on  the  appeal  center  around 
the  alleged  counterclaim  of  defendant 

It  appears  that  defendant  Is  a  retired 
farmer  residing  in  the  small  unincorporated 
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Tillage  of  Stacy,  this  state.  Plaintiff  is  a 
dealer  in  electrical  supplies  and  equipment, 
including  certain  types  and  sizes  of  farm  and 
other  small  electrical  lighting  plants.  At  the 
time  alleged  In  the  answer,  July,  1919,  de- 
fendant purchased  one  of  plaintiff's  lighting 
plants,  through  Its  agent  one  Golden,  for  use 
in  supplying  light  and  power  to  the  Inhabit- 
ants of  Stacy.  The  negotiations  were  full 
and  complete,  and  the  agent  was  fully  In- 
formed and  well  knew  the  size  of  the  village, 
the  number  of  Inhabitants  thereof  and  of  the 
quantity  of  light  and  power  needed  to  supply 
the  needs  of  the  place.  He  selected  the  par- 
ticular plant  and  represented  that  it  was  of 
sufficient  size  and  capacity  to  furnish  the 
necessary  light  and  meet  all  the  requirements 
for  whl(±  It  was  to  be  purchased,  and  other- 
wise repres^ited  the  plant  as  fit  and  suitable 
for  the  purpose.  Defendant  knevr  nothing  of 
such  plants,  and  relied  entirely  upon ^the 
representations  so  made  to  him.  Theflhr- 
galn  was  closed  and  the  plant  was  siSse- 
quently  shipped  to  and  Installed  on  the  prem- 
ises of  defendant  within  the  village,  under 
the  directions  and  supervision  of  plalutlfTa 
agent  who  was  a  practical  electrical  engineer. 
The  representations,  of  the  capacity  of  the 
plant  and  Its  fitness  for  the  purpose  for 
which  It  was  purchased  were  untrue,  and  de- 
fendant claims  that  It  was  wholly  inade- 
quate and  otherwise  defective  and  worthless; 
bis  claim  In  this  respect  was  sustained  by 
the  Jury. 

[1,2]  1.  The  assignments  of  error  present 
several  points,  the  first  of  which,  in  logical 
order.  Is  the  contention  that  the  purchase  of 
the  plant  was  not  made  from  plaintiff  at  all, 
but  from  the  Inter  State  Lumber  Company, 
a  corporation  dealing  in  lumber  and  hard- 
ware at  Stillwater,  with  a  branch  eatabllah- 
ment  at  Stacy  in  charge  of  a  local  represen- 
tative. The  evidence  falls  far  short  of  sus- 
taining this  contention.  It  appears  without 
substantial  dispute  In  the  evidence,  taken  aa 
a  whole,  that  the  transaction  took  place  at 
Stacy  and  was  conducted  by  Oolden,  the  agent 
of  plaintiff.  The  lumber  company  was  not  a 
participant  in  the  negotiations  nor  In  the 
contract  of  sale  as  finally  agreed  to  by  Gold- 
en and  defendant  Defendant,  though  finan- 
cially solvent,  had  no  ready  money  to  meet 
the  cost  of  the  plant  and  the  agent  at  the 
conclusion  of  the  negotiations,  or  during  the 
pendency  thereof,  set  about  devising  ways 
and  means  in  that  behalf.  He  approached 
the  local  agent  of  the  lumber  company  with 
a  proposition  to  pay  the  company  a  commls- 
slon  if  they  would  take  defendant's  proml»- 
sory  notes  to  be  given  for  the  plant  and 
thus  advance  the  necessary  cash,  and  in  that 
way  finance  the  transaction.  The  offer  was 
communicated  to  the  officers  of  the  lumber 
company  and  was  accepted.  Thereupon  Uie 
agent,  Golden,  prepared  a  typewritten  order 
for  the  machinery  and  equipment  comprising 
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the  major  portion  of  the  plant,  addressed  to 
tbe  lumber  company,  and  retiuesting  a  ship* 
luent  ot  the  material  to  defendant  at  Stacy. 
After  the  plant  had  been  installed,  as  we 
understand  the  matter,  defendant  gave  his 
promissory  notes  for  the  purchase  price  to 
the  lumber  company,  and  the  amount  thereof, 
less  the  commission  agreed  to  be  allowed  to 
that  company,  was  paid  over  to  plaintiff. 

On  these  facts  the  contention  that  the 
lumber  company  was  the  contracting  party, 
selling  and  famishing  the  plant  to  defendant, 
if  not  wholly  without  merit,  lacks  substantial 
support  in  the  evidence  and  should  not  pre- 
vail ;  the  earnestness  of  counsel  for  plaintiff 
presents  the  strongest  item  in  support  of  the 
claim.  The  question  was  one  for  the  Jury, 
and  the  verdict  finds  ample  support  in  the 
record.  Defendant  had  no  dealings  with 
the  lumber  company  in  respect  to  the  pur- 
chM|  of  the  plant;  and  the  order  signed  and 
adflessed  to  it,  coupled  with  the  promissory 
notes  was  undispntably  shown  to  have  been 
as  a  means  of  raising  money  to  take  the 
transaction  through,  and  for  no  other  pur- 
pose. The  evidence  showing  the  facts  was 
properly  admissible.  It  did  not  vary  or  con- 
tradict the  contract  between  plaintiff  and  de- 
lendacnt,  for  that  was  wholly  in  parol.  The 
case  in  this  respect  is  somewhat  similar  to 
Gilbert  Gulbrandson  Estate,  Incorporated,  v. 
HartParr  Co.,  142  Minn.  465,  172  N.  W.  704, 
where  a  like  contention  was  made  and  not 
sustained.  Whatever  the  agents  or  officers 
at  the  lumber  company  did  in  the  matter 
subsequent  to  the  conclusion  of  the  negotia- 
tions between  defendant  and  plaintiff's  agent 
Golden  was  in  furtherance  of  the  promised 
commission  for  financing  the  deaL  Plaintiff 
turnlshed  the  plant  and  it  was  installed  by 
its  agents. 

[3]  2.  The  further  contention  that  the 
agent  Golden,  conceding  that  the  transaction 
was  between  plaintiff  and  defendant,  was 
Vithout  authority  to  warrant  the  pluit  as 
of  aoffident  size  and  capacity  to  fllL  the  re- 
auirements  for  which  it  was  sold,  la  not 
sound.  Whether  Golden  bad  authority  to 
nuke  the  sale,  <a  whether  his  authorlt?  in 
the  prttnisfls  was  limited  as  contended  by 
counsd  to  taking  orders  subject  to  approval 
at  the  hwne  office,  was  made  a  auestion  of 
fact  by  the  evidence  and  Justified  the  Jury  in 
finding  that  the  agent  bad  authority  to  sell 
and  fluaUy  dose  the  coutracf.  The  evidence 
brings  the  case  within  the  genoraL  rule  that 
an  agent  with  authority  to  sell  property, 
usually  tha  subject  of  warranty,  has  implied 
poww  to  sell  wltti  a  warranty  of  capacity 
find  fitness,  as  binding  on  the  principal  as 
though  the  agmt  was  clothed  with  express 
auUioilty  to  that  effect  The  law  is  well  set- 
tled on  the  subject  in  this  state  as  well  as  in 
■other  Jurisdictions.  Boyutou  Furnace  Co. 
V.  Olark,  42  Minn.  335,  44  N.  W.  121;  Mc- 
■Gormlck  v.  Kelly,  28  Minn.  1B5,  9  N.  W.  075; 
Moorhead  T.  IflniMapolte  8eea  Oo.,  188  Mbm. 


(Ulnn. 

11,  165  N.  W.  484,  L.  B.  A.  1»18C,  391,  Ann. 
Cos.  191SE,  481;  24  Ruling  Case  Law,  409. 
The  Egeat  in  the  case  at  bar  in  fact  made 
the  sale  and  closed  the  bargain  without  re- 
port to  the  principal.  It  was  in  parol,  and 
no  order  from  defendant  to  plaintiff  was 
signed  or  transmitted  for  approval.  The  or- 
der given  the  lumber  company  was  no  part  of 
the  contract  of  sale,  but  solely  as  a  financing 
feature  of  the  matter. 

[4,  6j  3.  There  was  evidence  also  Justify- 
ing the  submissicm  to  the  Jury  of  the  questlim 
of  ratification,  conceding  that  the  agent  ex- 
ceeded his  authority  in  entering  Into  a  con- 
tract of  sale  instead  of  reporting  an  order 
for  the  plant.  The  facts  disclosed  imposed 
upon  plaintiff  the  du^  to  inquire  into  the 
transaction,  and  if  Inquiry  had  been  made, 
the  transaction  In  its  true  light  natnrally 
would  have  been  disclosed.  In  that  situation 
plaintiff  is  charged  with  knowledge  of  the 
facts,  and  cannot  accept  the  contract  so  far 
as  favorable  and  reject  Its  burdens.  Bhr- 
mauntraut  v.  Koblnson,  52  Ulnn.  383,  04  N. 
W.  188;  Johnson  v.  Ogren,  1Q2  Minn.  8, 112 
W.  894;  1  DunneU's  Dig.  181. 

4.  What  has  been  said  disposes  ot  sevAal 
assignments  of  error  challenging  the  rulings 
of  the  court  In  the  admission  and  exduslon 
of  evidence,  in  refusing  to  strike  out  certain 
testimony,  and  the  instructions  to  the  Jury, 
and  further  discussion  of  the  subject-matter 
thereof  becomes  unnecessary.  There  was  no 
reverslUe  error  in  any  of  the  rulings  com- 
plained of,  nor  In  the  instructions  or  re- 
fusals to  instruct  the  Jury  upon  particular 
features  of  the  case.  The  charge  of  the 
learned  trial  court,  tAken  as  a  whole,  was 
quite  full  and  complete  and  of  a  character 
to  be  very  btipful  to  the  Jury.  The  further 
asBignment  that  tiie  evldaice  Is  Insoflldait 
to  sustain  the  verdict  Is  also  cot&eA  by  what 
taas  been  said  on  the  merits  of  the  case.  The 
evidence  fully  Justified  the  Jury  In  finding  in 
uet^idanfs  favor  i^ion  all  issues  presented 
to  them,  and  we  discover  from  the  record 
no  reascm  for  intmrference. 

[1, 7]  S.  The  court  gave  to  the  Jury  the 
correct  rule  of  damages,  namely,  the  differ- 
ence between  the  value  of  the  plant  as  vrar- 
r anted  and  its  actual  valu^  and  the  evidence 
fully  supports  the  verdict  rendered.  But 
counsel  earnestly  contend  that  there  was  er- 
ror in  the  refusal  of  the  court  to  charge  that 
if  the  jury  found  that  the  engines  installed  as 
a  part  of  the  plant  and  tty  which  It  was  oper- 
ated were  alone  the  cause  of  the  failure  of 
the  plant  to  meet  the  terms  of  the  warranty, 
defendant  could  only  recover  tbe  cost  of  re- 
l^acing  the  engines  with  new  tmes,  dttng 
Melby  V.  Osborne,  33  Minn.  492.  24  N.  W.  253. 
We  do  not  sustain  the  point  If  Oie  Mdby 
Case  properly  may  bo  applied  where  so  sub- 
stantial and  ecpenslve  a  part  of  the  artlcte 
fiu-nlshed  under  warranty  as  a  workable 
single  ratlty,  as  here  disclosed,  a  doubtful 
quesUOii,  it  Is  sufflcieot  to  say  that  tbe  Oft- 


1S6  NORTHWESTERN  RBPOBTSIR 


Digitized  by  Google 


UilDL) 


TIXDT  7.  JOHNSON 

(1S«  M.W  ) 


779 


doKO  in  the  cue  at  bar  does  not  sustain 
the  contention  that  the  engines  were  alone 
the  cause  ot  the  failure  of  the  plant  of  which 
they  f  ormea  a  part  The  plant  was  shown  hy 
the  evidence  to  have  been  Insufficient  in  other 
respects;  In  fact,  in  all  respects.  The  rule 
of  the  Melby  Case  does  not  therefore  apply. 
Wycfcofl  T.  Horan.  88  lllnn.  429.  40  N.  W. 
Re3;  Harris  v.  Simplex  Tractor  Co.,  140 
Minn.  278,  167  N.  W.  1040.  And  moreover, 
defendant  interposed  a  claim  of  general  dam- 
ages, and  presented  evidence  to  sustain  IL 
If  plaintiff  thought  that  it  would  cost  less 
to  supply  defective  parts  and  thus  make  a 
workable  machine  out  of  the  plant,  it  had  the 
burden  of  proof  in  that  respect  Gaar,  Scott 
ft  Co.  T.  Patterson,  65  Minn.  449,  68  N.  W.  69. 

[I]  This  covers  the  case  and  all  that  need 
he  said  In  disposing  of  the  appeal.  The  ver- 
dict Is  sustained  by  the  evidence,  there  were 
no  errors  in  the  m!ln^  of  the  court  in  the 
admission  or  exclusion  of  evidence,  nor  in 
the  instructions  or  refusals  to  Instruct  the 
Jury,  and  the  damages  awarded  are  within 
rhe  limits  fixed  by  the  evidence  and  the  rules 
of  law  ai^Ucable  to  the  facta. 

f)rder  atHrmed. 

HAIXAM,  J.,  took  no  part; 


TIEOT  V.  JOHNSON.   (Na.  22S54.) 

(Snpreme  Court  of  Minnesota.  7eb.  8,  1922.) 

r£^IZfl»««  hn  the  Cowri.) 

1.  Statonant  of  facts. 

The  phdntiif  and  the  defendant  traded  trac- 
tors. The  contract  rested  In  parol.  There  was 
a  mortgage  on  the  defendant's  tractor.  The 
evidence  snstains  a  finding  that  the  amotmt  to 
be  paid  by  the  defendant  to  the  plaintiff  upon 
the  exchange  was  increased  by  the  amoont  of 
the  mortgage  and  the  total  was  put  into  notes, 
and  that  it  was  agreed  that  iC  tiie  defendant 
paid  the  mortgage  he  Bfaould  have  an  allowaace 
or  credit  as  of  the  date  of  the  trade. 

2.  EvMsRoe  e=sM\{\\)  —  Parol  •vldenoe  ef 
aflreemast  as  to  mongafo  en  property  ex- 
ohaaied  orally  held  not  to  effead  parol  evl- 
d«Moe  nilab 

Bvidence  of  the  agreement  as  to  the  mort- 
gage, which  was  a  part  of  the  oral  contract  of 
exchange,  did  not  offend  the  parol  evidence 
nie. 

S.  EvldawM  «=>44l(  15)— Parol  evidence  as  to 
mortgage  asreement  In  excbanga  of  property 
kald  not  to  vary  terms  ef  writtan  eontraot. 

After  the  trade  and  the  execution  of  the 
notea  the  plaintiff  gave  the  defendant  a  receipt 
for  them,  referring  also  to  some  plowing  which 
It  was  contemplated  the  defendant  should  do, 
bat  not  mentioning  the  mortgage.  The  receipt 
was  not  the  contract  and  partd  evidence  as 


to  the  mortgage  agreement  waa  not  objection- 
able aa  varying  the  terms  of  a  written  con- 
tract. 

Brown,  C.  J.,  and  Qoinn,  J.,  dissenting. 

Appeal  ftom  IDlstrlet  Court  MarahaU 
County;  Andrew  Grindehmd,  Jndse. 

Action  by  Fred  Tledt  against  John  F. 
Johnson.  Verdict  for  plaintiff,  and  from 
an  order  denying  his  alternative  motion  for 
Judgment  notwithstanding  the  verdict  or  for 
a  new  trial,  he  appeals.  Affirmed. 

Julius  J.  Olson  and  Basmus  Hage,  botti  of 
Warren,  and  Martin  CBiien,  of  CnMAaton, 
1m:  ai^ellant 

A.  M.  BckBtrom,  of  Warren,  for  zvspondait. 

DIBBLU  J.  Action  on  a  promlsaery 
note  for  $700.  Thwa  was  a  TerOtot  fat  flia 
I^intiff  for  $887.37.  He  appmls  from  the 
order  dmylng  hla  alternative  motion  toe 
judgment  notwithstanding  the  verdict  or  for 
a  new  trial. 

[1]  1.  In  Jmw,  1817.  the  plalattff  and  the 
defmduit  traded  tractoni.  The  omtraet  waa 
oraL  The  note  In  suit  la  one  (tf  three,  ag- 
gresattnc  82,045,  glVMi  In  eonelnding  ttra 
trade. 

TOe  eontEOveny  on  like  merits  is  u  to  the 
anunmt  wliltii  Uie  defendant  was  to  gin  as 
boot  mon^.  Stating  It  In  round  ligurea,  Oie 
^alntlff  cUtms  that  the  amount  was  92.000 
and  the  d^tndast  claims  that  It  was  fljtOO. 
Tbxin  was  a  mmrtgage  of  $600  on  the  defend- 
ants traetw.  ^nie  tesdromiy  of  the  defend- 
ant Is  that  the  idalattft  proposed  that  the 
8600  be  added  to  the  notea  glvoi  tat  Gbe 
difference,  and  that  the  defendant  get  the 
parties  from  whom  he  had  bought  the  trac- 
tor and  to  wbcnn  the  $000  waa  owing  to 
carry  It  ovor  the  year.  He  made  tlie  ar^ 
rangemeot  with  his  vendor.  The  plaintiff 
wanted  It  this  way  so  tiiat.  If  the  mortgage 
was  not  paid  ^and  the  tractor  lost  to  him.  he 
would  have  'Vbm  defraidauf a  oblation  for 
the  boot  money  and  the  amount  of  the  mort- 
gage, whldi  vas  about  the  value  of  the  trac- 
tor; and  It  was  agreed  that  If  tiie  defend- 
ant paid  the  mortgage  he  would  be  allowed 
a  credit  of  8S00  on  the  notes  as  of  the  date 
of  the  original  transaction.  This,  be  dalms, 
is  why  the  notes  were  of  the  total  amomit 
stated  instead  of  81,900  or  about  that  He 
paid  the  8000  mortgage.  At  the  time  of  the 
trade  there  waa  also  an  Indefinite  agreement, 
of  only  inddentai  importance  hwe,  contem- 
plating that  the  defendant  should  do  some 
plowing  for  the  plaintiff  at  a  stipulated  price 
and  that  the  money  earned  would  be  ai^Iled 
on  the  promissory  notes.  Some  plowing  was 
done  and  the  money  earned  waa  apidied  ac- 
cordingly. 

The  jnry  accepted  the  defendant's  version 
of  the  contract  The  testimony  of  both  the 
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plaintiff  and  the  defendant  la  poBitlve.  Each 
has  supporting  evidence.  The  issue  was  for 
the  jnry.  It  could  have  found  either  way, 
and  a  finding  for  the  plaintiff  would  be  quite 
as  well  supported.  Its  finding  has  the  ap- 
proval of  the  trial  court  and  It  is  not  to  be 
disturbed  by  us. 

[2]  2.  The  plaintiff  contends  that  the  evi- 
dence as  to  the  effect  of  the  payment  of  the 
mortgage  varies  the  terms  of  the  notes  and 
that  its  reception  was  in  vlolatton  of  the 
parol  evidence  rule. 

The  agreement  of  exchange  rested  In  parol. 
It  was  performed  by  the  defendant  so  far  as 
concerns  the  payment  of  the  mortgage.  Not 
as  much  plowing  was  done  as  was  contem- 
plated but  no  complaint  is  made  of  It 

The  evidence  that  the  defendant  was  to 
have  an  allowance  or  credit  of  $500  in  the 
event  he  paid  the  mortgage  upon  the  tractor 
which  he  traded  did  not  vary  the  terms  of 
the  notes.  The  agreement  for  this  allowance 
or  credit  was  a  part  of  their  consideration. 
When  he  paid  he  was  entitled  to  a  credit  and 
could  offset  the  amount  If  sued.  If  the  notes 
had  been  sold  to  an  innocent  purchaser,  and 
had  been  paid  by  the  defendant,  he  could 
have  recovered  of  the  plaintiff  the  $500  which 
be  paid  on  the  mortgage.  The  contract  was 
not  that  the  notes  were  not  to  be  paid  ac- 
cording to  tlielr  terms.  That  would  consti- 
tute a  forbidden  variance  by  parol  See 
Security  Bank  v.  Pulver,  131  Minn.  454,  155 
N.  W.  641;  Harrison  v.  Morrison.  39  Minn. 
319.  40  N.  W.  66;  Knoblauch  v.  Ft^lesong, 
3S  Minn.  352.  37  N.  W.  686.  The  contract 
was  that,  if  the  defendant  paid  the  mortgage, 
the  amount  of  which  was  included  in  the 
notes,  so  that  the  tractor  would  be  free,  he 
should  have  a  credit  for  the  $500.  The 
proof  of  the  promise  to  credit  the  $500  did 
not  offend  the  parol  evidence  ruia  Ger- 
man ta  Bank  v.  Osborne,  81  Minn.  272,  63 
N.  W.  1084:  Shove  v.  Martlne^  85  Minn.  29, 
88  N.  W.  254,  412;  Backus  v.  Sternberg,  59 
Minn.  403.  61  N.  W.  335;  SUte  Bank  v.  Pan- 
gerl,  139  Minn.  19,  165  N.  W.  479;  Almleh  v. 
Downey,  45  Minn.  460,  48  N.  W.  197.  And 
see  Drovers'  etc.,  Co.  v.  McGraw,  184  N.  W. 
365;  Giltner  v.  Qfiirlc.  131  Minn.  472,  16S  N. 
W.  760 ;  National  Bank  v.  Bowai,  109  Minn. 
473,  124  N.  W.  241;  Shalleck  v.  Mnnzer,  121 
Minn.  65.  140  N.  W.  IIL 

[3]  3.  After  the  transaction  was  closed  and 
on  the  same  day  the  plaintiff  ^ve  the  de- 
fendant  a  receipt  for  the  three  notes.  This 
receipt  referred  to  the  plowing  but  said 
nothing  of  the  agreement  as  to  the  $500 
mortgage.  It  was  signed  by  the  plaintiff, 
bat  not  by  the  defendant.  It  was  given  aft- 
er the  agreement  of  exchange  was  made  and 
was  not  the  contract  of  exchange,  which  was 
In  parol.  It  did  not  preclude  evidaice  at  the 


parol  transaction  upon  the  theory  that  It 

was  the  contract 

Some  other  claims  of  error  are  made. 
None  call  for  specific  mention.  The  case 
was  tried  on  its  merits  and  was  clearly  pre- 
sented to  the  jury  on  the  one  question  of 
fact  that  Is,  the  agreement  as  to  the  $500 
mortgage,  and  the  verdict  should  stand. 

Order  affirmed. 

BROWN,  O.  J.  The  decision  rendered  wlU 
expose  all  negotiable  Instromoitg  as  well 
as  other  written  contracts,  full  and  cranplete 
on  their  face  and  free  from  ambiguity,  to 
defeat  by  evldoice  of  some  contemporaneous 
parol  agre^ent  negativing  or  limiting  the 
liability  expressed  and  declared  in  the  writ- 
ing. In  my  view  of  the  facts  here  presented, 
there  being  no  fraud  or  claim  of  fraud,  no 
rights  asserted  under  a  collateral  contract 
of  warranty,  nor  failure  of  consideration  or 
claim  of  conditional  d^very  of  the  note,  the 
question  involved  is  controlled  by  the  rule 
applied  in  Harrison  v.  Morrison,  39  Minn. 
319,  40  N.  W.  66;  Bruns  v.  Schreiber,  43 
Minn.  468.  45  N.  W.  861;  Say  re  v.  Burdick. 
47  Minn.  367,  50  N.  W.  245;  Graham  v.  Sav- 
age, 110  Minn.  510.  126  N.  W.  394,  136  Am. 
St.  Rep.  527,  19  Ann.  Cas.  1022;  Chute  v. 
Latta,  123  Minn.  69,  142  N.  W.  1048;  Virginia 
&  Rainy  Lake  Ca  v.  Helmer,  140  Minn.  136, 
167  N.  W.  855;  GUtner  Quirk,  131  Minn. 
472,  155  N.  W.  760;  and  Security  Nat  Bank  v. 
Pulver,  ISl  Mhu.  454.  185  N.  W.  641.  The 
effort  of  defendant  In  this  case  la  to  Ingraft 
upon  the  liability  nncondltionaUj  created 
and  expressed  by  the  note  a  llmltatl<m,  pred- 
icated upon  a  parol  agreement  made  at  the 
time,  and  dependent  upon  the  happening  of 
a  future  event  in  a  particular  way;  the 
parol  agreement  being  that  If  defendant 
should  at  a  future  date  pay  the  mortgage  In- 
d^tedness  against  the  tractor  which  he 
turned  in  as  a  part  of  the  transaction,  then 
and  in  that  event  the  note  in  suit,  for  $700. 
should  stand  as  a  liability  against  htm  in  the 
sum  of  $200  only,  but  that,  if  plaintiff  paid 
the  mortgage  debt,  then  the  note  should  re- 
main at  its  face  value  of  $700.  In  my  view 
of  the  matter  this  violates  the  rule  exclud- 
ing parol  evidence  in  such  cases.  Graham  v. 
Savage,  supra;  Union  Mut  Ins.  Co.  v.  Mow- 
ry,  96  U.  S.  545,  24  L.  Ed.  674.  The  rule  has 
its  exceptions,  not  here  present,  but  the  ap- 
plication of  the  rule  itself  cannot  well  Ira 
made  to  depend  upon  the  question  whether 
the  evidence  is  tendered  as  defensive  matter 
or  in  support  of  a  counterclaim  or  set-off. 

There  should  be  a  reversal. 


QUINN,  J.*  concurs 
BROWN,  a  J. 


In  ttie  dlsaoit  of 
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CAMPBELL  V.  MOTION  PICTURE  MACH. 
OPERATORS'  UNION  OF  MINNEAPOLIS, 
LOCAL  2i»,  INTERNATIONAL  ALLIANCE 
OF  THEATRICAL  STAGE  EMPLOYEES 
OF  UNITED  STATES  AND  CANADA,  ttal. 
(No.  22200.) 

<8apreiiie  Court  of  MlDoefota.  Jen.  27. 1922.) 


1.  Iijuaotloi  ^114(2)— Violatfm  of  AntU 
Trust  Act  may  be  enjoined  at  salt  of  private 
party. 

A  private  party  may  maintain  a  cult  for  in- 
Jmictloti  to  restrain  a  violation  of  section  8973, 
Oen.  Bt  101ft,  if  neccnaary  to  preTent  irrepara- 
ble injaiy  tp  property  for  wUch  Uiero  ia  no 
ttdeQuate  remedy  at  law. 

Z  laJuBotlon  «=:>I03— That  threatened  Invasion 
of  plaintiff's  rights  constitutes  a  orino  dons 
not  bar  relief. 
The  fact  that  a  threatened  invasion  of  a 
person's  rights  may  constitute  8  criminal  of- 
fense is  no  ttar  to  relief  by  an  injunction  to 
which  audi  person  would  otherwise  be  entitled. 

S.  MonopoIlM  ^I2ffl— CnndnnMnt  a  iMtm 
pMnra  tkoater  hold  to  fall  wtthin  the  ttKlato 
prohlbltlns  boyaotts, 
Hie  basiness  of  caidaetinK  a  motion  picture 
theater  falls  within  the  purview  of  section  8073, 
Gen.  St.  1913,  and  a  combination  to  boycott 
such  a  theater  is  one  in  restraint  of  trade  and 
fdrbiddel  by  the  terms  of  the  statute. 

4.  Monopolltt«s»l2(2)~Tlw  ward  "trada"  used 
in  aatl-traat  law  la  aot  raatrMad  to  naalnl 
aamaiadKiaa. 

The  word  "trade"  la  used  In  the  statute  In 
ita  broad  aanae,  and  is  not  restricted  to  trade 
inTolvias  uaefol  commodities. 

[Ed.  Note.— For  other  definitions,  aee  Wrada 
and  Phrases,  First  and  Second  Series,  Trade.] 

8.  Constitutional  law  ^>90— Enjoining  ooattn- 
aed  publfoatlon  that  plalntifTs  bnslnees  was 
unfair  to  orgaslzed  labor  held  not  te  vlalnta 
freedom  of  speech  olanse. 
The  publication  of  the  statement  that  plain- 
tiff was  unfair  to  organized  labor  portended  In- 
jury to  plaintiffs  business  under  the  facts 
found,  and  the  judgment  enjoining  the  continued 
publicatioD  of  ^e  statement  was  not  too  broad 
and  did  not  deprive  defendants  of  the  freedom 
of  speech  guaranteed  by  the  Constitution. 

Hallam  and  Dibell,  JJ.,  dissenting. 

* 

(AMitiondt  BvUalu$  by  £dt(or<aI  Staff.) 
p.  Words  and  phrases— "Unf^r." 

Tbe  term  "unfair"  as  set  forth  in  a  resolu- 
tion of  a  trade  and  labor  assembly  that  a  cer- 
tain theater  be  declared  "unfair"  and  on  a  ban- 
ner carried  by  picketa.of  the  theater,  was  in- 
tended to  signify  that  patronage  of  the  theater 
was  to  be  withheld  because  of  action  taken  with 
reference  thereto  by  a  l^r  or  trade  union. 

[Ed.  Note.— For  other  dcfinitims,  see  Words 
and  Phrases,  First  and  Second  Series,  Unfair.] 
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Appeal  from  District  Court,  Hennepin 
CouQty;  W.  W.  Bardwell,  Judge. 

Action  by  John  X  Campbell  against  the 
Motion  Picture  Machine  Operators'  Union  of 
Mlnneajwlls,  Local  219,  International  Alli- 
ance of  Theatrical  Stage  Employees  of  the 
United  States  and  Canada,  and  others. 
Judgment  for  plaintiff,  and  tbe  defendants 
appeal.  Affirmed. 

Geo.  B.  Leonard,  Thomas  E.  Latimer, 
Robert  M.  Works,  and  Fred  Bwglund,  all  «t 
Minneajwlia,  for  aro^lants. 

Nathan  H.  Chase,  of  Mlnne^oUa,  for  ro: 
spondent 


LBGS,  C.  naintur,  who  owns  and  opar- 
atea  a  moti<ni  picture  theater  In  the  dty  of 
UinneapoUs,  teongbt  tUa  action  to  enjoin  tb«^/^ 
defendants  from  contlnnlns  In  a  couxae  of 
conduct  whlidi  interfered  wlUi  tala  busloesa. 
Tbe  trial  resulted  In  flndinga  in  Ida  favor. 
Judgment  was  entered  thereon,  and  defend- 
ants i^pealed. 

^e  findings  ore  lengthy,  but  we  set  them 
out  practically  In  full  in  order  that  thwe 
may  be  a  better  nndwstanding  of  the  ques- 
tions presented  by  the  appeal. 

The  Motion  Picture  Operator^  Union  of 
MlnneapoUs,  Local  219,  ia  an  unincorporated 
association  having  a  large  memberahlp  com- 
posed of  (veratora^  by  trade,  of  motkm  {de- 
tare  projecting  machines.  None  of  Its  offi- 
cers or  monbws  is  sole  or  part  owner,  or 
managerf  or  pn^rietor  ot  any  theater  or 
place  of  amusement. 

The  Trades  and  labor  Assembly  Is  an  un- 
incorporated associatirai  composed  of  dele- 
gates from  the  local  trade  and  Jabot  anions 
In  the  dty  of  Minneapolis,  Inclndlng  Local 
219.  Tbe  Assembly  edited  and  publlahed  a 
wedEly  newspaper  called  the  MinneapoUp  La- 
bor BeTlew.  It  was  and  Is  tbe  official  organ 
of  the  Assembly. 

Until  February  24, 1917,  plaintiff  employed 
ncme  but  members  of  Local  219  to  operate  the 
[projecting  machines  in  his  theater.  On  Feb- 
ruary 10,  1917,  having  decided  to  reduce  bis 
expenses,  he  gare  to  his  <^>erators  the  notice 
called  for  by  bis  contract  with  them  for  y 
tuminatlon  of  employment,  and  gave  similar 
notice  to  tbe  LocaL  He  informed  them  that, 
to  reduce  expenses,  be  mis  giUng  to  operate 
bis  machine  himself  for  tbe  whole  or  a  great- 
er portion  of  the  time,  but  was  willing  to 
employ  a  oiember  of  the  Local,  at  the  wage 
scale  fixed  by  it,  to  reliere  blm  a  portion  of 
the  time  each  day.  Tbe  officers  of  the  Local 
refused  to  enter  into  tlie  proposed  arrange' 
ment.  Plaintiff  then  offered  to  Jdn  tbe  Lo* 
cal,  but  was  not  taken  in  because  the  rules 
did  not  allow  an  owner  or  proprietor  of  a 
theater  to  imome  a  m^her.  On  February  24, 
1917,  tbe  employment  of  plaintiff's  machine 
operators  was  terminated  Id  accordance  with 
the  notice,  and  from  and  after  tliat  date  and 
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until  June  18, 1917,  plaintiff  operated  hie  ma- 
chines himself,  with  part  time  aid.  from  one 
DlUon,  who  was  not  a  member  of  Local  219. 

Subsequent  to  February  10,  1917,  the  offi- 
cers and  certain  members  of  Local  219  and 
the  grievance  committee  of  the  Assembly  re- 
quested plaintiff  to  continue  the  Local  opera- 
ton  in  his  employ,  but  plaintiff  refused  so 
to  do  except  upon  the  terms  heratofore  stat- 
ed. Thereupon  such  officera  and  members 
Entered  into  a  combination  to  restrain  am 
'injure  Uie  trade  and  business  of  plaintiff's 
theater  by  causb^  decrease  and  loss  of 
patronage  thereof  to  the  end  and  ^th  the 
sole  Intent  and  purpose  of  fbrdng  him  to 
accede  to  suc2i  request  Pursuant  to  sudi 
ccHnUnatton,  they  secured  the  adoption,  at 
one  of  the  r^lar  meetings  of  tlie  Assanbly, 
ot  a  resolutltni  declaring  plaintiff  and  his 
Uieater  to  be  unfair  to  organized  labor. 

The  constitution  of  the  Aasonbly  provldee 
among  other  things,  as  follows:  That  the  As- 
sembly shall  maintain  a  Ust  of  names  <ctf 
indlvidnals  who  are  known  to  be  unftir  to 
organised  labor,  called  the  ''We  l>o  Not  Pat- 
ronise List"  This  list  Is  absfdut^  under 
the  control  of  the  Assembly,  whklL  has  power 
to  place  names  themm  or  remove  them 
from. 

The  editor  manager  of  the  Labor  Review  la 
elected  by  the  Assembly  and  Is  required  to 
edit  the  paper  in  conformity  with  tbe  prin-, 
dides  of  tlie  Trades  and  Labor  AMembly. 

IToUowlng  the  adoption  of  the  "on&lr"  res- 
olution, and  pursuant  to  and  In  furtherance 

Jot  the  oomMnatltm  above  mentioned,  the  Aa- 

^sembly  caused  to  be  published  ftrom  time  to 
time  in  the  Labor  Review  articles  In  which 
it  was  stated,  among  other  things,  that  plain- 
tiff's theater  was  unfair  to  organized  labor, 
that  the  union  bad  the  right  to  withhold  pat- 
ronage from  the  theater,  and  that  organized 
labor  and  the  public  thoroughly  understood 
the  Issue  and  were  giving  the  Operator^ 
Union  loyal  support  The  paper  has  a  gen- 
eral and  extensive  circulation  among  the 
memijers  of  the  various  labor  and  trade 
unions  represented  In  and  by  tlie  Assembly. 

In  furtherance  of  such  combination  and  to 
further  Injure  plaintiff's  business,  the  oth- 
cers  and  members  of  the  Local,  shortly  sub- 

/  sequent  to  February  24,  1917,  employed  a 
"picket"  to  walli  back  and  forth  on  the 
street  directly  in  front  of  plaintiff's  theater, 
displaying  a  banner  upon  which  was  printed 
In  large  letters  the  words :  "This  Theater 
Unfair  to  Organized  Labor."  The  picliet 
commenced  displaying  the  banner  each  morn- 
ing at  the  time  plaintiff  opened  his  theater 
for  business  and  continued  the  picketing  and 
display  until  the  close  of  the  theater  each . 
evening,  with  the  exception  of  two  weeks,  up 
to  and  Including  the  time  of  the  trial  of  this 
action  on  September  23,  1910. 

Immediately  following  the  institution  of 
the  picketing  and  bannering,  and  as  the  dl- 

/  rect  result  thereof,  crowds  collected  from 
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time  to  time  on  the  sldewaDc  In  fn«t  of  tlie 
theater  and  engaged  in  load  and  boisterous 
talk  relative  to  the  tnndile  betmoi  plalntur' 
and  organised  labor,  witik  the  result  that  the 
police  were  frequently  called  to  clear  such 
crowds  away  and  queU  the  disturbance  thus 
created.  At  intarals  pickets  talked  to  people 
passing  and  endeavmed  to  attract  atten- 
tion and  tP  get  passers-by  to  talk  to  than, 
one  occa^on  at  least  the  picket  then  on 
uty  swore  at  the  people  passing  in  treat  of 
the  theater  and  called  them  vile  names. 
While  the  disturbances  were  more  frequent 
during  flie  first  six  months  of  the  pidcetlng 
and  bannering,  there  were  sporadic  instances 
of  Uils  charactw,  necessitating  calllnc  the 
police,  down  to  the  time  of  the  trlaL 
Afto*  the  Institution  of  the  picketing  and 
nnering.  a  number  of  pet^le  came  np  to 
he  ticket  office^  put  down  their  money,  and 
taioi,  <m  noUdng  the  picket  and  banner,  wltSi- 
drew  their  money  and  walked  away.  OOiers 
walked  toward  Oie  ticket  office  and  then, 
their  attention  being  called  or  directed  to  the 
picket  and  banna,  slmUarly  walked  away. 
As  the  direct  result  of  the  i^dcetlng  and  ban- 
neriiw  and  <Df  the  azttdes  pobUdied  in  tlie 
Review,  large  nunUMrs  cf  pbofto  have 
bem  Influenced  to  ^tbdraw  and  wltUMdd 
tJielr  patrm^  of  plaintiff's  theater,  and  be 
has  been  and  is  annoyed  and  obstructed  in  its 
conduct  and  toleration  and  has  suffraed  and 
Is  suffering  Irreparable  injury  foij^  which 
there  Is  no  adequate  ranedy  at  law. 

[I]  The  term  "unfair."  as  contained  and 
oaed  in  the  resolution  adopted  by  the  As- 
sembly and  set  forth  on  the  iMnner,  meant 
and  signified,  to  all  members  of  labor  unions 
and  to  the  pnMic  generally,  and  was,  by  the 
officers  and  mranbers  of  Local  219  and  the 
officers  and  delegates  of  the  Assembly,  In- 
tended to  signify,  that  patronage  of  plaintiff'^ 
theater  was  to  be  withheld  because  of  action, 
taken  with  reference  thereto  by  some  labor 
or  trade  union,  and  was  not  to  be  bestowed 
until  rescission  of  such  action  was  evidenced 
by  the  withdrawal  of  the  picket  and  banner. 
^  In  auostance,  the  conclusions  of  law  were 
that  plaintiff  was  entitled  to  an  Injunction 
restraining  defendants  from  combining  or 
continuing  a  combination  to  Interfere  with 
the  patronage  of  his  theater  by  picketing  or 
bannering  It  or  by  publishing  statements  In 
the  Labor  Review  that  plaintiff  was  unfair 
to  organized  labor,  or  by  publishing  in  an^' 
other  manner  statements  naturally  tending  to 
injure  or  restrain  his  business.  Ttie  record, 
presents  two  principal  questions:  The  flrst' 
whether  section  Q.  S.  1913,  conunonlj 

known  as  the  anti-trust  statute,  applies  to 
this  case,  arid  the  second,  whether  defend- 
ants' acta  amounted  to  an  unlawful  boycott 
of  plaintiff's  theater.  Our  conclusion  respect- 
ing the  first  question  renders  consideration 
of  the  second  unnecessary. 

Section  8073,  G.  S.  1913,  omitting  the  pen- 
alty clause,  reads  as  follows: 
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"No  penoD  or  uiociatioii  of  persona  •hall 
enter  into  anjr  pool,  trust  agreement,  combina- 
tiou,  or  ondentanding  whatsoeTcr  with  any 
other  peraon  or  association,  corporate  or  other* 
wiat,  in  restraint  of  trad^  wtthin  tliis  atate.  or 
between  the  people  of  this  or  of  any  otiier 
state  or  country,  or  which  tends  in  any  way 
or  degree  to  limit,  fix,  control,  maintain,  or 
regulate  the  price  of  any  article  of  trade,  man- 
ufacture, or  use  bought  and  Bold  within  the 
state,  or  which  limits  or  tend?  to  limit  the 
prodnction  of  any  such  article,  or  vbicb  pre- 
Tsnta  or  limits  competitiou  in  the  porcbase 
and  sale  thereof,  or  which  tends  or  is  designed 
so  to  do." 

Defoidanta  contend  (1)  that  an  InjnnctifMi 
to  restrain  a  combination  prohibited  by  the 
statute  cannot  be  granted  on  tbe  complaint 
of  a  inlTate  person;  i2)  that  a  combination 
auch  as  there  was  bere  Is  not  one  in  re- 
straint of  trade  within  tbe  meaning  of  sec- 
tion 8878;  (8)  that  tbe  bnsinesB  of  condact- 
ing  a  theater  does  not  come  within  the  acope 
of  the  section. 

CI]  1.  In  Paine  Lbr.  Co.  v.  Neal,  244  U.  8. 
4Se,  37  Sup.  Ct  718,  61  L.  Ed.  1256.  It  was 
held  tbat  a  private  party  cotUd  not  maintain 
n  suit  for  injunction  to  restrain  a  Tlolatlon 
uf  tbe  Sherman  Act  (JJ.  S.  Comp.  St.  U  S820- 
8823.  8827-8830).  Section  4  of  tbat  act  (sec- 
tion 8823)  provided  that- it  sbonld  be  tbe 
(iQty  of  the  district  attorneys  of  tbe  United 
HtaCee  to  Institute  proceedings  In  equity  to 
prevent  and  restrain  violations  of  tbe  act, 
und  apparently  this  provision  led  to  tbe 
i-ullng  that  was  made.  In  Duplex,  etci.  Oo. 
V.  Deering,  264  U.  S.  448,  41  Sup.  Ot  172. 

05  Ed.  — ,  It  was  pointed  out  that  by  tbe 
Clayton  Act  of  October  16,  1914  (38  Stat 
730).  Congress  had  supplemented  the  Sher- 
man Act  and  glv^  to  private  parties  a  right 
to  relief  which  was  withheld  by  the  earlier 
act,  and  a  decree  refusing  to  grant  an  in- 
junction at  the  suit  of  a  private  party  was 
reversed.  Chapter  493,  Laws  of  1917  (Gen. 
SL  Supp.  1917,  IS  3946—1  to  3946-6),  is  the 
only  statute  we  have  which  bears  on  this 
subject  Section  2  (section  3946—2)  thereof 
expressly  recognizes  the  Jurisdiction  of  the 
district  court  to  grant  an  injunction  in  cases 
ot  this  character,  If  necessary  to  prevent 
irreparable  Injury  to  property  for  which 
there  Is  no  remedy  at  law. 

[2]  It  is  urged  tbat  equity  will  not  enjoin 
the  commission  of  a  crime.  Tbe  fact  that  a 
threatened  inraalon  of  a  person's  rights,  it 
accompUshedi  will  also  constitute  a  criminal 
offense.  Is  no  bar  to  relief  by  an  injunction  to 
which  such  person  would  otherwise  be  en- 
tlUed.  In  re  Debs,  158  V.  S.  564,  15  Sup. 
Ct  900,  39  L.  Kd.  1092;  High  on  Inj.  S  20a; 

6  Pom.  B.  Jur.  1890;  14  B,  C.  L.  p.  377  et 
seq.  This  Is  a  case  falling  within  the  rule 
stdted.  and  hence  we  do  not  sustain  defend- 
ants' first  contention. 

[S]  2.  'rhe  second  and  third  contentions 
may  be  discussed  together.  In  the  so-called 


Danbnry  Hat  Co.  Case,  the  Supreme  Ooort 
of  tbe  United  States  held  that  a  c(Hnblnatlon 
of  the  same  cbuacter  as  the  one  here  was 
In  Restraint  of  trade;  The  court  said  tbat  a 
combination  aimed  at  compelling  indlvldnala 
not  to  engage  In  the  course  of  trade  exc^t 
on  conditions  Imposed  by  the  combination 
falls  within  the  condemnation  of  the  Sher- 
man Act ;  that  tbe  act  makes  no  distinction 
between  classes  and  exempts  no  one  from  its 
operation  and  includes  combinations  of  la- 
bor as  well  as  of  capitaL  Loewe  t.  Lewlor, 
208  U.  S.  274,  28  Sup.  Ct  301,  62  L.  Ed.  488. 
13  Ann.  Caa.  816.  The  same  court  has  held 
that  the  circulation  of  a  list  of  unfair  deal- 
ers, Intraded  to  pnt  the  ban  on  those  whose 
names  appear  therein,  among  a  body  of  pos- 
sible customers,  Is  within  the  prohibition  of 
the  act,  If  It  is  intended  to  restrain  and  does 
restrain  commerce  among  the  states  (Lawlor 
V.  Loewe.  236  U.  S.  S22,  8f^  Sup.  Ct.  170,  69 
L.  Ed.  841),  and  ttittt  the  act  covers  any  Il- 
legal means  by  which  Interstate  commerce 
is  restrained,  whetlier  the  restraint  be  oc- 
casioned by  trusts,  pools,  blacklists,  boycotts, 
or  coercion,  tiireats,  or  intimidation  by  acts, 
words,  or  printed  matter.  GcHupera  v.  Bu<^'s 
Stove,  etc.,  Co.,  221  U.  &  418,  31  Sup.  Ot 
492.  66  L.  Ed.  797,  34  L.  R.  A  (N.  S.)  874. 
In  Duplex,  etc..  Oo.  r.  De»lng,  supra,  It  held 
that  a  combination  was  not  justified  by  the 
fact  that  the  participants  bad  in  view  some 
object  Iwneficial  to  themselves  or  to  their  as- 
sociates, which  they  might  have  been  at 
liberty  to  pursue  in  the  abBemee  of  the  stat- 
ute. 

The  history  of  the  Sherman  Act  was  re- 
ferred to  in  the  earlier  federal  cases  and 
may  have  Influenced  the  court  in  its  inter- 
pretation. An  ameuduient  to  the  act  as  orig- 
inally framed,  was  offered  In  tbe  United 
States  Senate  but  failed  to  carry.  In  sub- 
stance, the  amendment  provided  that  the  act 
should  not  be  construed  to  apply  to  any 
agreements  or  combinations  among  laboring 
men,  made  with  a  view  to  lessening  hours 
of  labor  or  Increasing  wages,  or  to  com- 
binations of  persons  engaged  In  agriculture. 
Thornton  on  Sherman  Act  {  10;  U.  S.  t. 
Debs  (C.  C.)  64  Fed.  724-746;  Lawlor  v. 
Loewe,  supra.  The  Sherman  Act  went  Into 
effect  July  2,  1890;  the  original  of  our  own 
Anti-Trust  Act,  on  April  20, 1891  (Laws  1891, 
c.  10).  Its  genesis  was  outlined  in  State  t. 
Duluth  Board  of  Trade,  107  Minn.  506.  121 
N.  W.  395,  23  U  R.  A,  (N.  S.)  1260,  where 
It  was  said  that  the  statute  was  framed 
along  the  lines  of  the  Sherman  Act;  that 
the  general  purpose  of  all  such  statutes  1^ 
tbe  same;  and  that  this  court  may  properly^ 
look  to  decisions  made  under  federal  and 
state  statutes  of  a  similar  character  for  the 
principle  by  which  to  construe  our  statute. 

The  principal  controversy  between  tbe  par- 
ties In  the  court  below  and  bere  Is  whetiier 
our  statute  applies  to  a  case  ot  this  kind. 
The  questton  Is  new,  not  harliig  been  dlredlr 
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Involved  In  any  preceding  case.  We  answer 
It  In  the  affirmative.  . 

The  tendency  of  legislation  In  recent  years, 
as  well  as  judicial  tbought,  has  been  toward 
uniformity  in  the  law  of  this  country,  sta^ 
ate  and  common,  so  far  as  it  may  be  attained 
and  accompUsbed  by  statute  or  Judical  de- 
cision. Tbis  with  a  purpose  of  establishing 
fixed  and  definite  rules  and  principles  for 
guidance  in  the  performance  of  obligations 
and  dntles,  the  protecti<m  of  rights  and  the 
enfmrcement  of  liabilities  aildng  out  of  our 
varied  activities  and  industrial  llfe»  appli- 
cable aUke  in  both  federal  and  state  conns, 
so  that  a  given  transaction  In  tort  or  con- 
tract and  rights  and  UaUUUea  arising  there- 
from shall  be  measured  by  the  same  Btandard 
in  wti^ever  forum  It  may  ccmie  for  adjndica- 
tion.  The  reasons  guiding  the  Judicial  mind 
In  that  direction  are  well  and  forcibly  ex< 
pressed  by  the  Ute  Justice  MitcfaeU  in  Na- 
tional Bank  of  Cknnmerce  v,  a  B.  &  N.  By. 
Co.,  44  Minn.  224,  46  N.  W.  842,  9  U  B.  A. 
268,  20  Am.  St  Bep.  566,  in  the  following 
language: 

"Bat,  on  gnestioDH  of  commercial  law  It  U 
eminently  desirable  that  there  be  uniformity. 
It  is  even  more  important  tbat  the  rule  be 
uniform  and  certain  than  that  It  be  the  best 
one  tbat  might  be  adopted.  Moreover,  on 
QoestionB  of  general  commercial  law  the  fed- 
eral courts  refuse  to  follow  the  dedsions  of  the 
jstate  courts,  and  determine  the  law  accoraing 
^to  their  own  views  of  what  it  ia.  It  ie  there- 
fore very  desirable  that  on  Buch  questions  the 
state  courts  should  conform  to  the  doctrine  of 
the  federal  coarts.  The  incoovenience  and  con- 
fusion that  would  follow  from  having  two  con 
flitting  rules  on  the  same  question  in  the  same 
state,  one  in  the  federal  courts  and  another  i 
the  state  courts,  is  of  itself  almost  a  sutScient 
reason  why  we  should  adopt  the  doctrine  of  the 
federal  courts  on  this  question.  To  do  other- 
wise, so  long  as  the  jurisdiction  of  those  courts 
BO  largely  depends  oa  the  citlzeDBfaip  of  suitors, 
would  really  result  in  discrimination  against 
our  own  citisens," 

Upon  tbat  coarse  of  reasoning  tbe  court 
disregarded,  and  In  effect  overruled  upon  tbe 
particular  point  under  discussion,  a  prior 
decision  of  the  court  <McCord  v.  W.  U.  TeL 
Co..  39  Minn.  181,  89  N.  W.  8US,  1  U  B,  A. 
^143,  12  Am.  St  Bep.  686;  2  Notes  to  Minn. 
Gases,  1209),  and  adopted  tbe  role  of  the 
feda»l  courts  on  the  question  involved.  The 
decision  has  been  followed  and  applied  in 
later  cases  and  with  the  view  of  bringing 
the  rules  of  law  in  all  matters  of  public  con- 
cvn,  excluding  purely  local  regulations,  in 
harmony  with  those  of  the  federal  courts. 
Palm-Vacuum  Cleaner  Go.  t.  BJomstad,  186 
Minn.  88.  161  N.  W.  215,  L.  B.  A.  1917G; 
1012;  Bosemond  t.  Graham,  64  Minn.  823, 
66  N.  W.  88,  40  Am.  St  Bep.  336. 

The  antt-tmst  statnte  of  this  state,  for 
*  an  tnteits  and  purposes,  is  subetantlally  the 
same  as  the  Sherman  Act,  which  the  Su- 
preme Court  of  the  United  States,  as  we 


have  noted,  has  construed  as  aj^dylng  to 
combinations  of  employe  as  well  as  to  com- 
binations of  employees  and  to  ftcts  Ukie  tboee 
disclosed  in  this  case.  As  heretirfore  stated, 
the  question  of  the  appllcati<m  of  our  stat- 
ute to  facts  like  ttiose  at  bar  Is  before  the 
court  for  the  first  time  It  was  not  Involved 
in  State  v.  Daluth  Board  Trade,  supra, 
or  in  Grant  Construction  Go.  v.  St  Paul  Bldg. 
Trades  Council.  186  Minn.  107,  161  N.  W. 
620,  1056,  and  any  statemmts  found  in  the- 
opinion  of  either  case  Indicating  tiie  view 
that  the  statute  was  intended  to  have  ap- 
plication only  to  combinations  to  affect  tbe- 
prlce  or  prodnction  of  nsefiil  articles  at 
trade,  exeinding  personal  services  or  labor,, 
wwe  not  Intended  as  a  decisl<m  of  tbe  poin^ 
or  to  cover  a  case  like  titils  one.  They  most 
therefore  be  limited  to  the  facts  there  before 
the  court 

No  branch  of  the  law  and  the  uniform  en- 
forcement thereof  is  of  greater  conc«m  to 
the  public  weal  at  the  presmt  time  than  tbat 
defining  and  prescribing  the  respective  rights 
and  obligations  of  onployers  and  employees, 
or,  to  use  a  hadmeyed  expression,  the  rda- 
tlons  between  capital  and  labor.  In  recent 
years  controversies  regarding  wages,  hours 
of  labw,  and  working  condUions  have  become 
so  frequent,  so  earnest  ^d  the  settl«nent 
and  adjustment  ttiereof  so  often  attended 
with  threatened  lockouts,  strikes,  boycotts, 
and  othtt  metbods  of  self-determinatUm,  as 
to  become  a  serious  menace  to  the  guwal 
welfare,  as  well  as  destmctlve  of  the  best 
InterWts  of  both  employer  and  employee.  If 
uniformity  of  law  and  its  administration  In 
immerdal  transactions  is  essential  to  the 
orderly  adjustment  ot  rights  arising  in  that 
field  of  activity,  and  it  cannot  well  be  aues- 
tioned,  for  tbe  same  and  a  neater  and 
stronger  reason  should  the  law  controlling 
the  conduct  and  rights  of  employer  and  em- 
ployee be  definite,  dear,  and  administered 
in  harmony  with  a  single  standard  in  all 
the  courts  of  the  country.  It  would  be  an 
anomalous  situation  to  have  the  federal 
courts  alttiug  In  this  state  administering  one 
rule  In  the  adjustment  or  control  of  labor 
troobles,  while  the  state  courts  at  the  same 
time  are  administering  another  and  different 
rule  upon  the  same  facts — a  condition  invit- 
ing disrespect  fbr  law  and  ksading  to  cm- 
fusion  and  disorder  (State  y.  C,  M.  &  St 
P.  By.  Go..  180  Minn.  144.  158  N.  W.  320, 
U  B.  A.  1916B,  764).  and,  dnce  the  question 
Is  an  open  one  In  this  stete,  acting  on  the 
rule  adopted  and  applied  In  the  National 
Bank  of  Commerce  Cas^  we  adopt  a  «m- 
structlon  of  our  stetute  In  harmony  with  that 
glvoi  by  the  federal  Su^eme  Court  to  the 
Sherman  Act  In  ttie  cases  dted. 
-  [4]  Nor  have  wis  any  misgivings  in  cmstru- 
iag  the  exio-ession  "trad^"  as  used  in  the 
statute,  to  indude  labor.  In  fiict  that  would 
se^  the  only  omduslon  Jnatifled  under  the 
construction  given  the  Shennan  Act  br  tbft 
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Supreme  Court.  If  the  act  was  Intended 
to  apply,  and  does  apply,  to  a  combination  of 
employers  against  employees,  there  Is  In  that 
combination  restraint  of  trad&  For  his  la- 
bor the  laborer  has  nothing  whi<A  may  be 
the  subject  of  barter  and  exchange  Uke  the 
goods  and  chattels  of  the  employer.  And, 
If  he  is  to  have  the  protection  of  the  stat- 
ute against  a  combination  of  employers,  his 
labor,  as  he  offers  It  in  exchange  for  what  it 
may  earn,  must  be  held  trade  within  the 
meaning  of  the  statute.  If  this  be  not  8<^ 
then  the  employee  Is  without  the  protection 
of  the  statute.  It  would  shield  and  protect 
the  employers  only — a  conclusion  not  justi- 
fied by  the  general  scheme  and  purpose  of 
the  law-  or  the  construction  given  It  by  the 
Supreme  Court  It  would  be  unfair  to  at- 
tribute to  the  Legislature  an  intent  to  oc- 
clude the  laborer  from  the  protection  of  the 
■tatute. 

We  do  not  concur  in  the  contention  that 
the  business  of  exhiMting  motion  pictures  is 
not  trade  within  the  meaning  of  the  statute. 
We  have  not  OT«:looked  the  cases  cited  by 
defendants  In  vrhicti  It  has  been  held  that 
famishing  entertainment  to  the  public  Is  not 
trade  or  commerce.  It  seems  dear  to  us 
that  the  only  logical  conclusion  is  that  the 
word  has  been  used  In  its  broadest  sense  and 
Includes  business  of  any  kind  in  wliich  a 
person  engages  for  profit.  4  Words  and 
Phrases,  Id  Ser.  p.  95S. 

[S]  8.  It  is  suggested  that  snbdlvislon  (d) 

Jf  the  Judgment  goes  too  far  and  is  an  In- 
ringement  of  the  right  of  free  speech  guar- 
anteed by  the  OottStitatlon.  In  substance, 
it  eidolns  defendants  from  continuing  any 
comMnatlon  to  publish  any.statement  in  fnr^ 
Oierance  thereof  in  the  Labor  Rerlew,  or 
otherwise,  from  which  it  conld  reasonably  be 
Inferred  tliat  plaintiff  and  his  theater  were 
unfair  to  organlEed  labor.  Whether  a  noti- 
fl<»tion  that  a  person  la  untelr  might  coerce 
customers  from  dealing  with  Um  must  be 
dfltermlned  from  all  the  facts  and  drcum- 
■tances  of  each  case.  Gray  t.  Bids.  Trades 
Coonctl.  91  Minn.  171,  97  N.  W.  06B,  68  L. 
B.  A.  TfiS,  lOa  Am.  St  Rep.  477, 1  Ann.  Oas, 
172;  Steffes  t.  Motion  Flctor^  etc,  Unitm, 
186  MUm.  m  161  N.  W.  024.  If  defend- 
ants* only  purpose  was  to  notify  the  public 
that  tttan  was  a  controversy  between  i^aln- 
JtStt  and  Local  219,  the  Judgment  was  too 
Abroad;  bat  if  th^  unlawfully  comUned  to 
nstrain  i^lntUFs  trade  uid  the  pnblications 
were  made  In  fnrtherauce  of  the  combination 
'  and  portended  injury  to  iilalntifl  or  his  pa- 
trons. Hie  Judgment  was  viager.  Am.  Fed., 
etc,  T.  Biu^'a  Stove,  etc,  Oc,  88  Am.  D. 
O.  83,  82  L.  B.  A.  (N.  S.)  748;  Ctompers  v. 
Bute's,  etc.  Co.,  supra ;  Wilson  t.  Hey.  282 
IlL  889^  88  N.  B.  928,  16  L.  U.  A.  (N.  SJ  85, 
122  Am.  St  Bep.  119, 18  Ann.  Gas.  82;  Gray 
T.  BIdg.  Trades  Oonncll,  supra;  Steffea  v. 
Motion  Fictnr^  etc..  Union,  supra.  It  was 
toDDd  tluit  the  poblicatloiu  w«e  made  In 
186N.W^-S0 


furtherance  of  the  purpose  of  the  combina- 
tion. The  purpose  to  be  accomplished  was  y 
unlawful.  Blows  were  aimed  at  plaintiff's 
bualness,  intended  to  injure  or  destroy  It, 
in  order  to  subdue  hUu  to  the  defendants* 
demands,  and  the  statemrat  that  he  was  un- 
fair was  one  of  them.  The  right  of  free,/ 
speech  Is  abused  when  words  become  verbal . 
acts,  and  are  then  as  much  subject  to  in- 
junction as  the  use  of  any  other  force  where- 
by property  is  wrongfully  injured.  Oompers 
T.  Buck's  Stove,  etc.,  Co.,  supra;  S<^wartz 
V.  Edrlngton,  133  La.  235.  62  South.  660, 
47  L.  R.  A.  (N.  S.)  921,  Ann.  Cas.  ldl5B, 
1180;  Jordahl  v.  Hayda,  1  Cal.  App.  696,  U2 
i:'ac  1079.  We  hold  that  the  Judgment  did 
not  go  too  far  In  this  respect 

4,  The  rights  of  labor  organizations  are 
defined  by  chapter  493,  Laws  of  1917,  which 
enacts  In  the  form  of  a  statute  principles 
theretctfore  announced  by  the  courts.  The 
rights  of  employers  have  also  been  defined. 
Section  S890,  G.  S.  1913.  There  should  be 
no  misunderstanding  about  the  restrictions 
which  the  law  has  imposed  on  both  parties  to 
a  labor  div>ute,  and  necessity  for  resort  to 
the  courts  should  seldom  arise.  Courts  are 
not  adapted  to  effect  settlements  of  controver- 
sies essentially  economic  In  their  nature,  bat 
when,  in  the  course  of  such  a  controversy, 
fundamental  personal  or  property  rights  are 
invaded,  the  duty  of  the  courts  is  plain. 
This  is  such  a  case.  Serious  Injury  to  the 
personal  and  property  rights  of  the  plaintiff 
has  not  only  been  threatened,  bat  accom- 
plished. Since  this  opinion  was  formulated 
the  Supreme  Court  of  the  United  States  baa 
decided  the  cases  of  Am.  Steel  Foundries  v. 
Tri-CIty,  etc,  Council,  250  u.  S.  — ,  42  Sup. 
Ct.  72,  66  L.  Ed.  T-,  and  Truax  v.  Corrigan, 

2iiQ  U.  S.  — ,  42  Sup.  Gt  124,  66  Ll  Ed.  . 

Und^  the  doctrine  they  announce,  the  result 
la  this  case  would  necessarily  be  the  same. 

The  Judgment  of  the  district  court  went  no 
farther  than  was  Justified  by  the  facts  and 
the  law,  and  it  is  accordingly  athrmed. 

DIBELLt  J.  I  dissent  The  antt-trust 
law  (G.  S.  1913,  I  8973),  was  not  intended  to 
apply  to  labor  unions.  The  statute  usually 
referred  to  as  tbe  original  anti-trust  law  was 

Mitltled: 

"An  act  to  prevent  the  organtution  of  trnsts 
and  to  provide  in  certain  cases  for  the  forfei- 
tore  of  the  charter  of  corporations  organized 
nnder  the  laws  of  this  state,  and  to  prevent 
corporations,  trusts  or  combinations  under 
certain  circumstances  from  doing  business  or 
enforcing  contracts  in  respect  thereto,  under 
the  laws  of  this  state."   Laws  1899,  c.  860. 

Two  years  later  an  act  wtitled  "An  act 
preventing  and  restraining  ogextLtioiM  of 
pools,  trusts  and  conspiracies,"  was  passed. 
Laws  1901,  c  19i.  These  two  statutes  w^ 
repealed  by  the  revision  of  1905,  but  wtm  tbe 
basia  of  sectioiis  6168,  6169,  of  ttie  revlsiw, 
incorporated  in  G.  B.  1918,  U  8878,  8874. 
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The  act  at  1891  was  ea&ctoA  soon  attae  tbe 
people  of  tbe  state  by  the  amendmoit  of 
1888  (pe»  Laws  1889,  p.  1),  had  pat  Into  the 
ConjUtDtion  a  provision  directed  against 
t'ombinatlons  to  mmuvollBe  tbe  markets  for 
food  products  or  to  restrict  their  freedom 
and  had  made  each  a  combination  a  con^t 
racy  to  be  punished  In  such  manner  as  tbe 
L^lslatare  might  provide.  Oonst  art.  4, 
36.  The  anti-tmst  staCuie  to  a  criminal  stA 
ute  and  Is  placed  annmg  tiie  criminal  stat- 
utes in  the  revtolon.  A  Tlolatlon  of  it  Is  a 
feloiqr.  What  it  was  passed  there  had  long 
been  In  force,  and  is  now,  a  statute  provld- 
ng  that  the  peaceable  assembling  and  co-op- 
erating In  any  callhig  or  trade  to  obtain  an 
advance  In  wages  or  to  maintain  a  rate  is  not 
a  conspiracy  within  the  statute  defining  con- 
epincy.  Q.  S.  1918,  f  8696.  By  Laws  1917. 
c.  493,  it  Is  declared  12iat  labor  to  not  a  com- 
modity or  article  of  commerce. 

Tbe  anti-tmst  statate  closely  follows  its 
title  and  suggests  as  its  object  combinations 
!n  restraint  of  trade  and  commwce  by  flxli^ 
prices  or  limiting  the  prodiietl(m  w  sale  of 
cranmodltlea.  Nothing  la  said  about  labor. 
It  labor  comes  wldiln  the  statute  It  to  be- 
cause ccmstmed  to  be  a  ocnnmodlty,  or  an 
article  of  utility,  or  of  trade  or  of  commerce. 
The  statute  does  not  su^^est  tbB  Inclusion  of 
labor.  The  other  l^slatton  mmtlooed  sug- 
gests its  exclusion. 

Tbe  statute  was  constmed  in  State  t. 
Dnlutb  Board  of  Trade.  lOT  Hlnn.  606,  121- 
N.  W.  395,  23  L.  R.  A.  <N.  S.)  1260.  The 
qnesrtion  was  upon  the  validity  of  a  rule  of 
the  board  fixing  charges  for  the  services  of 
members  of  the  board.  The  court  said : 

"Labor,  whetlier  physical,  intellectaal,  or  a 
combinatioii  of  the  two,  is  not  by  any  fair  rule 
of  coDstructioD  'an  article  of  trade,  manufac- 
ture, or  use,'  or  an  'article,  commodity,  or  ntil- 
ity,*  which  'enters  into  tbe  manufacture  of  any 
article  of  atility,'  within  the  meaning  of  those 
words  as  used  fn  the  statnta." 

The  court  cited  Rohlf  v.  Kasemeier,  140 
Iowa,  182,  118  X.  W.  270.  23  L.  R.  A.  (S.  S.)^ 
1284,  132  Am.  St  Rep.  201,  17  Ann.  Caft  750. 
There  the  court  held  that  a  combination  of 
physicians  to  fix  fees  was  not  within  the 
anti-tmst  law.  It  aald  that  labor  was  not  a 
"commodity"  like  merchandise,  and  that  the 
statute  was  directed  against  "unlawful  con- 
spiraciea  fn  restraint  of  trade,  and  was  mani- 
festly -not  Intended  to  cover  labor  unions." 
The  board  of  trade  case  may  not  easily  be 
brusliea  aside  as  valueless  by  a  suggestion 
that  it  did  not  involve  a  labor  union.  It  did 
not  It  did  involve  the  dzlng  of  a  price  for 
services  of  members  of  the  board,  as  the 
Iowa  case  involved  tbe  fixing  of  fees  of 
physicians.  In  neither  case  were  such  serv- 
ices thought  within  the  anti-tmst  law;  and 
both  referred  to  labor  os  not  a  commodity 
and  as  not  different  In  the  view  of  the  law 
from  skilled  or  professional  surlces  whether 


NT  not  InTidTing  manod  wwk  in  (fie  orOUmry 

sense. 

Whethor  It  to  desirable  that  oar  aatl-trnat 
law  confurm  to  the  federal  anti-trust  tow  Is 
a  matter  of  l^stotive,  not  Judlctol,  eimrem. 
When  the  court  coostruee  the  tow  judicial 
duty  to  at  an  end.  Whetlier  ttiere  sh^  be 
uniformity  of  the  two  and  oonsequent  ooitral- 
toatton  to  for  tbe  Legtototnre.  It  to  a  Ques- 
on  of  policy.  The  question  put  to  tbe  court 
to  one  of  statutory  oonstructlon ;  and  It  to 
snnething  quite  dlfferttit  fnnn  molding  com- 
mon-law doctrines  to  harmimtoe  with  tbe 
weight  of  authority,  as  often  to  done,  espe- 
cially In  matttts  of  general  c<mmierctal  tow. 
Often  the  Legtototnre  In  mattera  of  local  tow 
declines  to  adopt  the  policy  of  the  fedoal 
tow,  covering  a  like  subject-matter,  enacted 
under  the  commerce  clause.  Taking  all  our 
legislation  together,  having  in  mind  the  time 
and  occasion  of  ito  enactment,  the  iwoTtolra 
of  the  Otmstltntlim,  and  Uie  natural  and  ap* 
parently  plain  raeantog  of  the  words  of  the 
anti-trust  tow  directed  agaiut  eomlitaiatlona 
dealb^  In  cmnmodltles  and  operaUng  in  re- 
straint'of  trade,  it  should  not  be  held  that 
tbe  I^egtototnre  Intended  to  taielude  tobor 
unions. 

The  plalntifC  contends  that,  in  any  event, 
the  inaction  can  be  sustained  im'  eommon- 
tow  prlndples.  Tbera  was  no  wage  dtaiHitu 
or  strike  trouble  betvreen  the  plalntUE  and 
the  defendants.  The  questlm  to  one  of  boy- 
'xott.  There  was  picketing  and  bannering  by 
the  defaidants.  There -was  eotrater  banner' 
ing  for  a  short  white  by  tbe  ptolnttlf .  There 
was  disorder.  In  some  of  it  the  ptolntiff  was 
a  participant,  and  pertiaps  the  aggressw. 
But  assuming  that  ttie  baunering  and  pi^et- 
Ing  wOTe  conducted  with  threate  and  Intlral- 
dation  and  attended  with  dlsord^*,  as  found 
by  the  conrt,  to  such  an  extent  that  an  in- 
junction was  justified  on  common-tow  iMlmd' 
pies,  that  granted  wait  too  far. 

As  the  trouble  started  it  was  much  a 
questlim  whether  the  plaintiff  should  be  per- 
mitted to  oouduct  his  show  by  operating 
Ms  machine  with  his  i>er8oaal  tobor.  Tbe 
Tight  so  to  do  was  cnupbaticaUy  stated  in  the 
Roraback  Case,  140  Minn.  481, 168  N.  W.  766, 
169  N.  W.  -529.  3  A.  L.  R.  1290.  After  the 
hearing  upon  the  temporary  injunction  the 
ptolntiff  employed  two  men  as  op^ators  and 
torgely  ceased  personal  work.  The  court 
finds  that  "from  June  18,  1917  [tbe  date  of 
the  dentol  of  a  temporary  injonctlon],  down 
to  the  time  of  the  trial  [September,  19191. 
plaintiff  continuously  ^ployed  and  used 
solely  operators  who  did  not  belong  to  said 
Local;  in  other  words,  nonunion  operators;" 
and  in  Its  memorandum  It  says  that  "after 
the  hearing  of  the  motion  for  temporary  in- 
junction in  June,  1917,  and  down  to  the  time 
of  the  trial  Campbell  had  relinquished  the 
greater  part  of  his  machine  opiating  work 
to  operatora  who  were  not  union  men.  and 
that  he  was  not  employing  any  uBfon  oiiecat- 
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ors  whatever."  From  then  on  the  case  was 
more  like  the  Stefles  Case^  136  Mlon.  200, 
161  N.  W.  624.  l^ere  it  was  aald  that  pick- 
etiog  or  banneriBf  Is  not  in  itself  unlawfol. 
Such  Is  the  general  rule.  Tbat  It  cannot 
rightfully  he  conducted  so  as  to  constitute 
violence,  intimidation  or  coercion,  or  to 
amount  to  a  nuisance,  la  clear.  When  so  con- 
ducted It  16  unlawful.  That  the  plaintiff  bad 
the  legal  right — a  right  entitled  to  protection 
— to  work  in  his  theater  as  an  operator,  or  to 
conduct  his  business  on  the  open  shop  plan, 
admits  no  denial.  Assuming,  iu  accordance 
with  the  findings,  that  bannering  and  picket- 
ing had  gone  so  far  that  it  was  properly  re- 
strained, regardless  of  the  anti-trust  statute^ 

^_^e  inJnuctlOD  goes  too  far  in  reatrlctlng  the 
activities  of  the  defendants.  The  Local,  like 
other  locals,  was  affiliated  with  the  Trad^ 
Assembly.  The  Labor  Eevlew  was  the  of- 
ficial organ  of  the  Assembly.  It  was  devoted 
to  the  interests  of  union  men  among  whom  It 
largely  circulated.  In  the  economic  struggle 
they  had  a  cwtaln  solidarity  or  community 
of  interest.  Passing  without  dlscusslcm  the 
question  of -constitutional  right,  I  am  unable 
to  see  a  justiUcation  for  restraining  the  de- 

^^^ndants  from  getting  to  the  public  in  a 
peaceable  way  their  interpretation  of  the 
trouble,  or  the  viewpoint  of  union  labor,  or 
for  restraining  the  publication  in  the  union 
paper  of  the  "We  Do  Not  Patronize  List,"  or 
of  nev»3  items  or  editorial  comment  upon  the 
trouble  with  the  plaintiff,  or  of  vigorous  ad- 
vocacy of  the  attitude  and  the  right  of  labor 
in  the  particular  controversy.  There  was 
nothing  vicious  in  character  published.  It  is 
going  a  long  wa:^,  so  it  seems  to  me.  for  equi- 
ty to  restrain  the  peaceful  activities  of  la- 
bor or  to  supervise  the  conduct  of  a  trade 
paper  in  the  midst  of  a  class  struggle.  Such 
a  struggle  is  likely  to  become  heated,  it  is  not 
usually  fair  on  either  side,  both  contestants 
have  their  papers  and  sympathizers,  and  nei- 
ther side  is  Judicial.  If  the  anti-trust  law 
applies  to  unions,  as  does  the  federal  act, 
and  federal  decisions  are  adopted,  as  now 
held  in  the  majority  opinion,  there  is  au- 
thority for  the  injunction  in  the  form  in 
which  it  is  framed;  indeed,  if  that  view  Is 
adopted,  and  some  of  the  rulings  under  the 
federal  law  are  followed,  the  community  of 
interest  among  laborers  Justifying  a  com- 
bined attack  or  defense  by  them  is  restricted 
and  their  right  of  free  expres.'^ion  and  open 
advocacy  of  their  views  is  limited.  See  Du- 
plex Co.  V.  Deering,  254  U.  S.  443,  41  Sup. 
Ot.  172,  65  L.  EJd.  — ;  Gompers  v.  Bucks, 
etc.,  Co.,  221  U.  S.  418,  31  Sup.  Ot.  492,  55 
L.  Ed.  797,  34  L.  B.  A.  (N.  S.)  874. 

For  the  reasons  stated  I  think  that  labor 
is  not  a  commodity  or  article  of  commerce 
within  the  anti-trust  statute;  that  the  stat- 
ute does  not  apply  to  labor  unions;  and  that 
the  injunction,  assuming  that,  under  the  find- 
ings, one  was  proper  irrespective  of  the  stat- 


ute and  oo  common  law  princii^es,  went  too 
far  in  restricting  the  activities  of  the  defend- 
ants In  peaceably  potting  tba  situation  as 
they  claimed  it  before  the  public,  and  in 
their  advocacy  of  tbelr  claims  and  their 
views  through  their  newspaper  organ. 

HALLAM,  J.  I  agree  with  Justice  DIB- 
ELL  that  the  Minnesota  statute  does  not 
cover  this  case.  Common-law  principles  may 
have  Justified  an  injunction  in  this  case,  but 
the  majority  opinion  is  not  predicated  on 
that  thour/  and  I  do  not  discuas  the  qvartion. 


CAMPBELL  K.  MOTION  PICTURE  MAOH. 
OPERATORS  at  «l.    (No.  22199.) 

(Snprems  Court  of  Minneaota.  Jan.  27, 11122.) 

(SyUabua  by  the  Court.) 

I.  Contempt    «s»66(l),  67— CMvleUon  for 
crInlnaJ  oontempt  Is  not  revIowaMo  by  ap- 
peal, but  only  by  oertlorar). 
An  appeal  from  a  conviction  for  contempt 
brings  the  proceeding  before  this  court  only  in 
80  far  afi  it  involves  a  civil  contempt,  a>  a 
conviction  for  criminal  contempt  it  not  re- 
viewable by  appeal. 

Z  Contempt  (Ss374— liulemiity  nay  aot  bo 
awarded  party  for  tooi  wltheit  proof  of  ac- 
tual damages. 

In  a  proceeding  in  contempt,  the  court  may 
award  Indemni^  to  a  par^  for  the  loss  and  in- 
Jury  resulting  to  him  from  the  contempt;  but 
such  award  must  be  based  on  proof  of  the  dam- 
age actually  suffered  ynd  cannot  be  mstolned 
in  the  absence  of  such  psoot 

3.  Contempt  ^»6&— Court  may  fix  attorney's 
feet  in  oontempt  prooeedingt  for  services  In 
eonrt^  piwooeo  without  othor  ovldenee  of 
valae. 

The  eourt  moy  allow  an  attorney's  fee  at 
a  part  of  the  expense  of  the  proceeding;  and 
may  fix  the  amount  allowed  for  services  per- 
formed in  the  preBence  of  the  court  without 
other  evidence  of  the  value  thereof. 

4.  ConttttutlonaJ  law  ^83(3)  —  Inhibition 
aoalmt  Imprfsonment  for  doM  Is  not  violated 
by  coordng  oompilanoo'witb  raotompt  iudg- 
ment  allowing  attomey't  foaa. 

Coercing  compliance  with  the  judgment  of 
the  court  by  imprisonment  does  not  Infringe 
the  constitutiontl  inhibition  against  imprison- 
ment for  debt 

Appeal  from  District  Court,  Hennepin 
County ;  W.  W.  Bardwell,  Judg& 

Action  by  John  J.  Campbell  against  the 
Motion  Picture  Machine  Operators  and 
others.  From  a  Judgment  that  the  defend- 
ants  Dan  W.  Stevens  and  others  were  guilty 
of  contempt  in  disobeying  ap  Injunction,  they 
appeal.   Judgment  reversed  In  ao       aa  ii 
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requires  defoidants  to  pay  a  flue  of  $125 
for  the  benefit  of  plaintiff,  and  affirmed  In  so 
far  as  it  reaulres  defendants  to  pay  an  attxns 
Bey's  fee  of  $100  and  provides  for  enforce* 
ment  of  such  requirement. 

Geo.  B.  Leonard  and  T.  E.  Latimer,  both 
of  Minneapolis,  for  appellants. 

Nathan  H.  Chase,  of  Minneapolis,  for  re- 
spondent 

TAYLOR.  G.  This  is  an  appeal  from  a 
Judgm^t  of  the  district  conrt  of  Hennepin 
county  adjudging  defwdants  Stevens,  Sinton, 
Thompson  and  Cramer  gallty  of  contnnpt  in 
willfully  disobeying  an  inJnnctlOD  issued  by 
that  court. 

LI]  Proceedings  against  persons  diarged 
with  contempt  of  court  are  of  two  cHasses — 
those  prosecuted  to  maintain  and  vindicate 
the  authority  of  Uie  court;  and  those  prose- 
cuted to  make  ^ectlve  the  remedy  given  to 
a  private  party.  Proceedings  of  the  first 
dass  are  purely  penal  In  their  nature  and 
their  purpose  Is  to  enforce  obedlcDce  to  law- 
ful auQwrily  In  the  interest  of  the  public. 
Those  cf  ttie  second  class  are  ctvil  In  .their 
nature  and  their  purpose  Is  to  secure  to  a 
private  party  the  rights  to  which  he  Is 
titled.  Contempts  prosecuted  in  proceedings 
of  the  first  class  are  commonly  designated  as 
criminal  conternpts,  and  those  prosecuted  in 
proceedings  o(  the  second  class  as  dvil  con- 
tempts. Both  may  be,  and  frequently  are, 
combined  In  one  procecdlog;  but  in  such 
cases  the  punltire  part  of  the  proceeding 
must  conform  to  the  law  governing  criminal 
contempts  and  the  remedial  part  of  it  to  the 
law  governing  dvll  contempts.  State  ex  rel. 
V.  WUUa,  61  Minn.  120.  63  N.  W.  160;  Red 
iRiver  Potato  Growers*  Ass's  T.  Bernardy, 
128  Minn.  153,  150  N.  W.  383.  A  conviction 
for  a  criminal  contempt  is  not  appealabTe,  but 
may  be  reviewed  by  certiorari;  a  conviction 
for  a  dvil  contempt  Is  aiq)ealable. 

In  the  present  case  the  proceeding  Is 
brought  to  this  court  by  appeal,  and  hence 
Is  before  us  only  in  so  fftr  as  it  Involves  a 
civil  contempt  State  ex  rel.  v.  Willis,  61 
Minn.  120,  63  N.  W.  168;  State  ex  reU  v. 
Searles,  141  Minn.  267,  170  N.  W.  198. 

Defendants  also  appealed  from  the  Judg- 
ment in  the  main  action  directing  the  Issu- 
ance ot  the  Injunction,  and  the  dedslon  on 
that  appeal,  affirming  the  Judgment  and  sus- 
taining the  validity  of  the  injunction,  is  filed 
herewith.  All  the  oh^ectiras  urged  by  de- 
fendants against  the  Injunction  are  fully 
considered  in  that  dedslon  and  require  no 
further  discussion  herein. 

(2]  The  findings  of  the  court  In  the  pro- 
ceeding in  contempt  are  lengthy.  It  is  suffl- 
dent  to  say  that  they  are  to  the  efftet  that 
die  d^endants  had  willfully  and  persistently 
violated,  and  disobeyed  the  Judgmait  in  the 
main  action  and  the  Injunctlwi  issued  there- 


under for  the  purpose  of  Injuring  the  idaln- 
tlff,  and  thereby  had  prejudiced  plalntlfrs 
rights  and  were  defeating  the  remedy  given 
him  by  the  court  These  findings  are  amply 
supported  by  the  evidence.  Upon  these  find- 
ings ttM  court  made  an  ordw  whSdi  reads  as 
follows: 

"Now,  therefore,  it  is  ordered  and  adjudged, 
that  the  said  Dan  W.  Stevens,  IS.  D.  Cramer, 
X/yun  Thompson  and  Leslie  Sinton,  and  each 
thereof  are  in  contempt  of  this  court  for  will- 
ful disregard,  violation  and  disobedience  of  the 
said  judgment  and  decree  of  this  court  and  for 
failing  to  comply  with  the  writ  of  injnnction 
heretofore  issued  ont  of  the  court  upon  and 
under  said  judgment  and  decree. 

"It  is  further  adjudged  that  stid  Dan  W. 
Stevens,  B.  D.  Cramer,  Lynn  Thompson  and 
Leslie  Sinton  each  be  fined  In  the  sum  ot 
$126^00  for  the  benefit  of  plaintiff  herein,  and 
that  said  parties  above  named  pay  the  costs 
and  expenses  of  the  contempt  proceedings,  In- 
duding  an  attom^s  fee  of  $100.00;  end  that 
in  default  of  the  payment  of  said  above  named 
parties  of  said  fines,  and  coats  and  expenses  of 
said  contempt  proceedinga,  and  said  attorney's 
fees,  or  either  thereof,  said  last  above  named 
parties,  and  each  thereof,  be  imprisoned  in  the 
county  Jan  of  Hennepin  eonnty,  Mlnneeota, 
until  said  fines,  costs  and  expenses  of  s^d 
contempt  proceedings  and  attorney's  fees  are 
paid,  not  exceeding  the  term  of  six  months. 

"Let  judgment  be  entered  In  accordance  with 
this  order,  and  execution  issne  thereon,  and  if 
said  executiona,  or  either  thereof,  be  returned 
unsatisfied,  in  whole  or  in  part,  let  a  warrant 
or  warrants  of  commitment  isaue  as  provided 
by  law  and  in  accordance  vrith  the  tenns  of  this 
order.** 

While  the  language  used,  except  in  llie  otm- 
cludlng  paragraph,  is  that  of  a  Judgment, 
this  action  of  the  court  was  treated  as  a  di- 
rection and  order  tor  Judgmm^  and  a  formal 
judgment  was  entered  as  directed  In  the  final 
paragraph,  except  that  the  costs  and  ex- 
penses other  than  the  attorney's  fee  of  $100 
were  waived  and  are  not  Included  thw^. 
The  appeals  are  from  this  judgment 

Section  8355  of  the  General  Statptes  of 
1913  provides  that  the  punishment  for  a 
constructive  contempt  shall  not  exceed  a  fine 
of  fifty  dollars  unless  the  right  or  remedy 
of  a  party  to  an  action  or  spedal  proceed- 
ing was  defeated  or  prejudiced  thereby.  Sec- 
tion 8363  provides  that  where  a  person  la  ad- 
judged guUty  of  such  a  contempt — 

"He  shall  be  panished  by  a  fine  of  not  more 
than  two  hundred  and  fix^  dollars,  or  by  im- 
prisonment in  the  county,  jail  for  not  more 
than  six  montba,  or  by  both." 

Section  8364  provides: 

"If  any  actual  loss  or  injury  to  a  party  in 
an  action  or  apeclal  proceeding,  prejudici^  to 
his  right  therein,  is  caused  by  such  contempt, 
the  court  or  officer,  in  addition  to  the  fine  or 
imprlBODment  imposed  therefor,  may  order  the 
person  guilty  of  the  contempt  to  pay  the  partr 
aggrieved  a  sum  of  money  suffident  to  IndemnW 
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fy  htm  and  antSnfy  Ua  coHts  and  expenses, 
wbicb  order,  and  the  acceptance  of  money 
thereunder,  ahall  be  a  bar  to  an  action  for  an  eh 
loss  and  Injarr." 

The  fine  was  imposed  '*toi  the  benefit  of 
plaintiff  herein,'*  and  therefore  cannot  be 
beld  to  be  a  penally  Imposed  under  section 
SSBi  tor  the  criminal  contempt  Gompers  t. 
Buck's  Stove  ft  Bange  Co..  221  T7.  &  418,  31 
Sup.  Ct  402,  S6  L.  E!d.  707,  S4  L  B.  A.  (N. 
S.)  TSL  Consequently  it  rests  upon  the  pru 
TUdon  of  section  8364  authorising  Uie  court 
to  award  indemnity  to  plaintiff  for  *^ny  ac< 
tual  loss  or  Injury*'  to  him  caused  by  the 
«ontanpt.  While  the  record  warrants  an  in- 
f»«nce  that  be  sustained  a  loss  in  bis  buai- 
ntibs  on  account  of  the  acts  of  def aidants, 
there  Is  no  evidence  whatever  tending  to 
show  the  amount  of  sucb  loes.  The  statute 
does  not  authorize  the  court  to  impose  a  pen- 
alty on  defendants  for  the  benefit  of  plain- 
tiff. It  merely  authorizes  the  court  to  award 
to  plaintiff  a  sum  sufficient  to  Indemnify  him 
for  the  damages  sustained  and  for  his  costs 
and  expenses;  and  if  the  award  be  accepted 
It  operates  as  a  bar  to  an  action  for  such 
damages.  That  the  award  may  be  deslgniat- 
ed  as  a  fine  does  not  change  its  character. 
It  Is  Imposed  for  the  purpose  of  compelling 
defendants  to  make  compensation  for  the 
loss  and  injury  caused  to  plaintiff  by  their 
violation  of  the  order  and  Judgment  of  the 
court ;  and  It  must  be  based  on  proof  of  the 
damage  actually  sustained.  Moffat  v.  Her- 
man. 116  N.  Y.  181,  22  N.  B.  287;  Slackman 
V.  Kaufman  (Sup.)  160  N.  T.  Supp.  786;  No- 
ble Township  V.  Aasen,  10  N.  D.  264,  86  N.  W. 
742;  Holland  v.  Weed,  87  Mich.  584,  49  N.  W. 
877;  Davidson  v.  Mnnsey,  20  Utah,  181,  80 
Pac.  748;  In  re  Hoover,  44  Utah,  476,  141 
Pao.  101 ;  Hy  Laundry  Co.  v.  Scbmellng,  129 
Wis.  597,  109  N.  W.  640;  Stollenwerk  v. 
Elevenow,  151  Wla  355, 139  N.  W.  203. 

As  there  Is  no  proof  of  the  amoimt  of  dam- 
age actually  sustained  by  plaintiff,  the  court 
erred  ta  decreeing  that  the  defendants  eadi 
pay  a  fine  In  the  sum  of  one  hundred  and 
twenty-five  dollars  for  his  benefit. . 

[3]  The  court  also  adjudged  that  the  de- 
fendants pay  an  attorney's  fee  In  the  sum 
of  one  hundred  dollars  In  addition  to  the 
fine.  The  other  .^costs  and  expenses  were 
waived  and  excluded  from  the  Judgment  An 
atttuney's  fee  may  be  allowed  in  swA  a  pro- 
ceeding as  an  Item  at  expense;  and  the 
court  may  fix  die  amount  of  such  fee  allowed 
for  servlcea  performed  by  attorneys  In  the 
presence  of  the  court  without  other  evidence 
«r  the  valve  thereof.  State  ex  rel.  Hoefs  v. 
District  Court  118  Minn.  804«  120  N.  W.  683. 

payment  of  tlu  attrnney's  fee  of  one 
hundred  dollars  was  Imposed  on  defendants 
as  a  Joint  oblation  arising  oat  of  a  Joint 
off^ae,  and  the  Judgment  Is  valid  in  so  tar 


as  It  requires  the  payment  of  this  fee  and 
makes  provision  for  enforcing  payment  thert?- 
of.  Stollenwerk  v.  B:iev«iow,  151  wis.  365, 
139  N.  W.  208;  People  ex  rel.  v.  B.  ft  S.  L. 
Ry.  Co.,  76  N.  T.  294. 

[4]  It  Is  urged  that  payment  of  the  money 
Judgment  entered  by  the  court  cannot  be  en- 
forced by  imprisonment  wlOiout  violating  the 
constitutional  provision  forbidding  Imprlstm- 
ment  for  debt  That  a  person  convicted  of 
«mt«npt,  who  falls  to  comply  with  the  Judg- 
ment Imposed  ther^r,  may  be  coerced  to  do 
BO  by  imprisonment  without  infringing  this 
constitutional  provision,  whether  the  Judg- 
ment directs  the  payment  of  money  or  the 
doing  of  some  other  act,  has  been  settled  too 
Itmg  and  too  firmly  to  require  furtlier  dlseus- 
slon  or  the  dtatlm  of  authortties. 

a%e  Judgment  appealed  from  Is  revrased.ln 
so  far  as  It  requires  the  defendants  to  piay 
a  fine  In  the  sum  of  one  hundred  twenty-live 
dollars  eadh  for  the  bmeflt  of  plolntlflr  and 
Is  affirmed  in  so  far  as  It  requires  the  defmd- 
ants  to  pay  an  attorney^  fee  of  one  hundred 
dollars  and  provides  tor  the  ^forcemeat  of 
such  requirement 


KEEFE  V.  JEFFERSON. 

(Supreme  Court  of  Blinnesota. 


<No.  S2647.) 

Feb.  10, 1022.) 


(SyUabiu  by  the  Couri.) 

1.  Costraets  «»266(2)— Defraaded  party  laek* 
Isg  resdssloH  aead  not  return  or  offer  to  re- 
turn the  money  received  under  the  coatraot 
where  amount  Is  liquidated. 

To  entitle  a  party  to  rescind  a  contract  fOr 
fraud,  it  Is  not  necessary  to  return  or  offer  to 
return  money  received  under  the  contract 
liquidated  In  amount  to  which  he  has  Jnat  and 
legal  claim. 

2.  Compromise  and  settlement  «=)I8(3)— 
Plaintiff's  offer  to  return  exoots  raoelvad 
over  anoant  to  which  he  was  legally  oatttM 
held  saffldant 

Plaintiff  received  in  settiement  of  a  daim 
against  defendant  the  aum  of  $4,500,  of  whldi 
he  was  legally  entitled  to  (4400;  he  aonght  to 
rescind  for  fraud;  it  is  Md:  . 

That  k  was  not  necessary  to  Justify  the 
rescieslon  that  he  return  the  amount  conceded 
his  due,  and  that  an  offer  to  return  the  balance, 
or  $400,  at  the  trial,  answered  every  purpose 
of  the  law  reqairing  such  return,  as  a  condi- 
tion to  tiie  right  to  rescind. 

Appeal  from  District  Court  Ramsey  Coun- 
ty; Hascal  B.  Brill,  Judge. 

Actkm  by  Timothy  Eeefe  against  Archi- 
bald C.  J^erson.  Jodgmoit  for  the  defend- 
ant, and,  ftom  ui  order  denying  a  new  trial, 
plointiff  appeals.  Order  reversed,  and  new 
trial  granted. 
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J.  P.  Kyle,  of  St  Paul,  for  appellant 
Denegre,  McDennott,  Stearns  &.  Weeks  and 

Moore,  oi^entaeimer,  Peterson  &  Dickson, 

all  ct  St  Paul,  for  respondent 

BROWN,  C.  J.  It  appears  from  the  rec- 
ord tbat  for  several  years  prior  to  1^0 
itolntUI  had  been  in  the  employ  of  defend- 
Hst  as  superinteudcnt  of  .  certain  lumber 
yards  operated  by  bim  in  the  city  of  St  Paul 
and  in  South  St.  FauL  By  the  terms  of  the 
employment  plaiutifF  was  to  receive  as  his 
compensation,  In  addition  to  a  hxed  sum  of 
$2,000  per  year  payable  in  monthly  install- 
nients,  25  per  cent,  of  the  net  profits  of  the 
business  under  Me  charge.  His  term  of 
service  ended  on  December  31,  1919,  and  he 
then  became  entitled  Co  an  adjustment  of 
the  amount  due  for  the  preceding  year,  meas- 
ured by  the  net  profits  of  the  husiness. 
When  he  applied  for  it  defendant  stated, 
having  before  him  balance  sheets  from  the 
booliB  of  account  showing  the  net  profits  of 
the  business,  that  there  was  due  plaintiff  the 
sum  of  $4,100.  Plaintiff  insisted  that  more 
was  due,  to  which  defendant  did  not  assent 
But  defendant  then  offered  to  pay  plaintiff 
as  In  full  of  his  claim  the  sum  of  $4,600. 
Whereup<ni  plaintiff  Inquired  whether  the 
account  from  which  defendant  computed  the 
amount  was  made  up  in  accordance  with  the 
terms  of  their  contract,  and  defendant  as- 
sured him  that  it  was.  Plaintiff  then  ac- 
cepted defendant's  check  for  $4,500;  the 
check  was  cashed  and  the  money  realized 
thereon.  This  all  occurred  on  Jannatr  14, 
1920.  About  two  weeks  later,  or  on  Janu- 
ary 27.  1920,  i^lntifl?  discovered,  bo  he 
datms,  that  the  representation  or  statement 
of  d^endant  tbat  the  tutlance  sheets  taken 
from  the  books  disclosed  the  correct  state  of 
I^ntUTs  acconnt,  as  fixed  by  the  contract 
of  employment  was  untrue  and  not  in  ac* 
cordance  with  the  facts ;  and  that  by  the 
true  account  plaintiff  was  entitled  to  receive 
from  the  defendant  the  sum  of  $8,000,  in- 
stead of  $4,100,  the  amount  conceded  by  de- 
fendant and  be  promptly  gave  written  no- 
tice that  he  declined  to  accept  the  payment 
of  $4,600  as  in  fall  of  his  rights,  demanding 
an  accounting  and  fnll  settlement  of  what 
was  due  him.  To  this  demand  defendant 
iwid  no  attention,  and  in  March  following 
plaintiff  brought  this  action,  alleging  In  the 
complaint  the  facts  in  reference  to  his  em- 
ployment the  compensation  and  method  of 
asicertatning  the  amount  tliereof;  the  pay- 
ment of  the  $4,500;  tbat  plaintiff  was  en- 
titled to  an  amount  largely  in  excess  there- 
of, and  diarglng  a  fraudulent  manlpulatitm 
of  defendant's  books  of  acconnt  with  the 
deaiKn  of  defrauding  plaintiff  of  the  amount 
justly  due  bim.  The  relief  demanded  was 
an  aceoontlng  and  for  Judgment  against  de- 
f^dant  in  harmony  with  the  reanlt  thereof. 
Dettaidant  intnpoaed  by  his  answer  a  denial 


of  all  allegations  of  mter^resfflitatifm  or 
fraud  stated  in  the  ccnnplaint,  and  afflrma- 
tivdy  alleged  that  the  payment  of  $4,600  to 
plaintiff  on  January  14,  1920,  was  in  full 
settlement  and  adjustment  of  all  his  daima 
under  the  contract  of  ranployment  Plain- 
tiff by  reply  denied  the  settl^ent 

Upon  the  Issues  thus  presented  the  cause 
came  on  for  trial  a  year  later,  January  19, 
1921,  before  the  court  without  a  jury.  At 
the  conclusion  of  the  opening  statement  ot 
the  case  by  counsel  for  plaintiff,  def^dant 
made  the  points:  (1)  That  from  cotmsel's 
statement  it  appeared  that  a  settlement  had 
in  fact  beoi  made,  as  alleged  In  the  answer, 
and  that  the  complaint  was  defective  and 
insufficient  since  it  contained  no  allegation 
that  i^aintiff  In  entering  into  the  same  re- 
lied upon  the  alleged  false  representation 
made  the  basis  of  the  alleged  right  to  avoid 
the  settlement;  and  (2)  that  there  -was  no  al- 
l^ti<»i  In  the  comi^alnt  that  upon  discovery 
of  the  alleged  fraud  plaintiff  promptly  or  at 
all  returned  or  offered  to  return  the  money 
paid  him,  therefore  that  the  settlement  was 
ratified  and  confirmed.  This  brought  on  an 
extended  colloquy  between  the  court  and 
counsel,  involving  the  admlsslmi  of  certain 
facts,  and  finally  an  amendment  to  the  com- 
plaint, so  that  the  action  became  mm  to  re- 
scind the  settlement  and  for  an  accounting ; 
In  its  original  form  the  action  was  for  an 
accounting  only.  Whereupcm  defendant 
moved  for  judgmoit  on  the  pleadings  and 
agreed  facts  and  record  thos  made  up,  on 
the  ground  that  on  discovery  of  the  alleged 
fraud,  or  within  a  reasonable  time  there- 
after, plaintiff  neither  returned  nor  otCerei 
to  return  the  money  paid  him  on  the  settle- 
ment, and  etui  retains  the  same.  The  court 
ruled  that  the  failure  (tf  plaintiff  to  return 
or  offer  to  return  the  money  wiQiin  a  rea- 
sonable time  was  fatal  to  his  ri^t  of  action. 
PlalntUT  then  offered  In  opra  court  to  make 
snch  return,  but  the  court  held  that  the  offer 
came  too  late,  that  the  lapse  of  a  year  after 
discovering  the  fraud  was  an  nnreaaonaUe 
delay,  and  judgment  was  accordingly  ordered 
for  defendant 

Plaintiff  appealed  from  an  order  denying 
a  new  trial. 

[1,2]  The  only  question  presented  is 
whether  there  was  a  ratification  of  the  set- 
tlement after  knowledge  of  the  fraud,  b^ 
plaintiff's  failure  within  a  reasonable  time 
to  return  the  consideration  paid,  the  lapse 
of  a  year  b«toxe  doing  so  beli^  conceded,  in 
barmuiy  with  tfae  ruling  of  the  learned  trial 
court  an  nnreasmiable  delay.  We  think  <n 
the  facts  here  disclosed  that  the  queatlai 
should  be  BOBweted  in  the  negative.  Tb» 
rale  requiring  aueh  return  la  a  well-estab- 
lished  iwlndide  of  law  of  rescission  of  con- 
tracts jnoenred  by  frand.  But  it  baa  its  ex- 
captiioaB  and  qnaliflcatlona,  and  faaa  not  al- 
ways been  atrictly  enforced  In  UiU  atateu 
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Marple  t.  HlnneairaUs  &  St.  Louis  Bailway 
Co.,  115  Minn.  262,  132  N.  W.  333,  Ann.  Cas. 
1912D,  1082;  Knappen  v.  Freeman,  47  Minn. 
41)1,  80  N.  W.  533 ;  Althoff  v.  Torrlson,  140 
Minn.  8, 167  N.  W.  119;  La  Moure  v.  Cuyuna- 
MUle  Lacs  Inm  Co.,  147  Minn.  433, 180  N.  W. 
540.  Ttie  case  at  bar  comes  within  the  ex- 
ception applied  lu  Helvetia  Copper  Co.  v. 
Hart-PaiT  Co..  142  Minn.  74,  171  N.  W.  272, 
787.  It  was  rbeie  beld  tliat  to  entitle  a 
party  to  rescind  a  contract  for  fraud  it  Is 
not  necessary  to  retnrn  money  paid  him 
thereon  which  be  was  Jnstly  and  legally  en- 
titled to  receive.  There  a  certain  part  of  the 
conslderatioa  paid  on  the  contract  was  con-i 
cededly  doe  and  owing  the  d^auded  partr 
and  b^  fhUnre  to  return  it  was  held  not  fa- 
tal to  the  rlgbt  to  rescind,  m  the  case  at 
bar  lAaintlff  was  aitltled  to  the  sum  of  $4.- 
100  of  the  money  paid ;  that  being  conceded 
by  defendant  at  the  time  of  the  settlemmt 
and  not  now  disputed;  that  concesston  must 
for  the  poxpose  of  testing  the  ^cct  oC  plaln- 
tUTs  fftilnre  to  return  the  money  on  discoT- 
wing  the  alleged  finnd  bo  taken  as  a  fact 
It  was  not  necessary  then  that  jdaintiff  re- 
turn that  part  of  the  mon^.  and  the  rule 
requiring  a  return  in  such  case  is  not  so  ex- 
acting as  to  penalise  plaintiff  for  the  fail- 
ure to  return  the  excess  of  f400;  the  fail- 
ure to  return  tliat  amount  was  not  prejudi- 
cial to  defendant  Ae  to  that  part  of  the 
money  the  offer  to  return  made  at  the  trial 
answered  every  purpose  of  the  law.  Hel- 
vetia V.  Hart-parr  Co..  supra.  The  case  is 
unlike  Makl  t.  St.  Lake's  Hospital,  122  Minn. 
444,  142  N.  W.  705.  There  Hie  money  was 
acc^ted  on  advice  of  counsel  with  full 
knowledge  of  all  the  facts,  and  plaintiff  was 
not  aitltl«td  to  any  pert  thereof  as  a  matter 
of  legal  right. 

For  the  reasons  stated,  plaintiff  did  not 
lose  tils  right  to  an  accounting  after  rescis- 
sion of  the  settlement,  and  the  order  ap- 
pealed  from  must  be  reversed  wIQi  a  new 
trial. 

It  Is  so  ordered 


WINONA  &  ST.  P.  R. 
MARSHALL  St  al. 


CO.  V.  CITY 
(No.  22480.) 


OF 


(Supreme  Court  of  Minnesota.  Feb.  1<K  1822.) 

(Bvllahuf  fry  the  Oouri.! 

Taxatioa  «s»2IO— Rallroai  property  bsid  sot 
SKernpt  frosi  taxatioa  In  view  of  Its  breach 
ef  eostraot  Hsdor  spstfal  law. 

Appellant  was  incorporated  nnder  the  pro- 
visUots  of  chapter  19,  Sp.  Laws  1862.  Chapter 
50,  Bp.  lavs  1875,  provides  that,  upon  the 
payment  by  appellant  of  a  specified  tax  upon 
the  gross  earnings  of  its  railroad  In  lieu  of 
mU  other  taxes  and  assessments,  its  property 


of  every  nature  shall  be  forever  exempt  from 
other  forms  of  taxation. 

Beld,  that  when  such  railroad  company  sells 
Its  line  of  road  and  no  longer  receives  earnings 
therefrom  and  ceases  to  pay  any  tax,  it  breach- 
es  its  contoact,  and  can  no  longer  be  heard  to 
claim  the  lands  and  property  which  It  still  re- 
tains as  exempt  from  taxation. 

•  Api>eal  from  District  Court,  Lyon  Connty ; 
I.  M.  Olson,  Judge. 

City  of  Marshall  assessed  a  building  be- 
longing to  the  Winona  &  St  Peter  Ballroad 
Company,  a  corporation.  On  objections  the 
conncU  affirmed  the  asDoasmait,  and  said 
railroad  company  and  the  Chicago  &  North 
Western  Railway  Company  aiqpealed  to 
the  district  court  which  affirmed  the  assess- 
ment' and  from  such  judgment  the  Chicago 
ft  North  Western  Bailway  Oompany  appeals. 
AiDriaed. 

Brown,  Somsen  ft  Sawyer,  of  Winona,  fpr 
appellant 

Jamea  H.  Hall,  of  Marshall,  for  xeepond- 
ent 

gUINN,  J.  Appellant  at  the  times  herein 
material  was  and  Is  a  railroad  company 
created  by  chapter  19.  Special  laws  of  Min- 
nesota for  the  year  1802.  Thereunder  It 
succeeded  to  all  the  rights  of  Its  predecessor, 
Transit  Company.  Section  4,  chapter  2, 
Special  liaws  of  1857,  Extra  Session.  It  is 
the  Identical  corporation  referred  to  In  chap- 
ter 50,  Special  Laws  of  1875.  From  the  time 
of  Its  orgnnizatlon  It  has  been  and  now  is 
the  owner  and  in  possession  of  lots  6  and  7  of 
block  U,  In  the  city  of  Marshall,  upon  which 
there  is  a  substantial  brick  building,  a  i>or- 
tlon  of  which  has  been  occupied  by  appellant 
during  said  time  for  office  purposes,  and  the 
other  parts  have  been  rented  for  mercantile 
purposes.  Respoudeut  Is  a  mimldpal  corpo- 
ration, dty  of  the  fourth  class,  and  subject 
to  the  prorisioDs  of  chapter  65,  Laws  of  1919. 

From  the  time  of  its  organization  until 
June  7,  1900,  appellant  owned  and  operated 
a  line  of  railroad  extending  through  the  state 
of  Minnesota,  and  annually  paid  Into  the 
treasury  the  percmtage  of  Its  gross  earnings 
required  under  Its  charter.  On  the  last- 
named  date  It  sold  and  conveyed  its  line  of 
road  to  the  Chicago  &  North  Western  Rail- 
way Cilmpany,  which'  has  ever  since  owned 
and  operated  the  same  and  paid  Into  the 
treasury  the  percentage  of  Its  gross  earnings 
required  by  law  since,  which  time  appellant 
has  neither  owned,  operated,  nor  received 
any  earnings  from  any  railway  company,  nor 
paid  any  gross  earnings  tax  into  the  treas- 
ury of  the  state  of  Minnesota.  In  1920  re- 
spond«tt  through  Its  qualified  officers,  un- 
dertook to  levy  a  special  assessment  against 
the  lots  mentioned  to  defray  the  expenses  of 
paving  the  portions  of  Second  and  Main 
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streets  abattlng  fliereoii.  Otdectlons  were 
made  and  filed  and  a  bearing  had  before  the 
city  council,  where  the  assessment  was  con- 
firmed. An  ^qpeal  was  taken  to  tbe  district 
court,  wbere  a  trl^  was  had,  and  an  order 
made  and  filed  afllrmlng  tbe  assessment  up- 
on whldt  judgment  was  Altered.  From  the 
judgment  so  entered  this  appeal  was  taken. 

The  act  of  1857,  supra,  provides  that  the 
gross  earnings  tax  shall  be  In  lieu  of  all 
taxes  whatsoever.  Under  tbe  decision  In 
State  T.  Luther,  66  Minn.  156,  67  N.  W.  464, 
the  vaUdity  of  this  act  is  established.  Un- 
der tbat  holding  it  Is  clear  that  the  contract 
under  consideration  was  a  Unding  obligation 
between  the  contracting  parties  until  revok-' 
ed  or  annulled.  Steams  v.  Stat^  179  Ij,  S. 
223,  21  Sup.  Ct  7S,  46  L.  Ed.  162. 

It  follows  that  where  the  Leglslatnie 
grants  a  franchise  to  a  railway  company  and 
stipulates  that  its  property  and  lands  shaU 
be  forever  firee  from  taxation  in  considera- 
tion of  the  paymmt  of  a  specified  tax  upon 
its  gross  earnings,  tbe  same  becomes  a  valid 
contract,  subject  to. the  right  of  the  Legisla- 
ture to  r^ieal  or  amend  the  same;  but  where, 
as  in  the  instant  case,  the  railway  company 
sells  uid  disposes  of  Its  line  ot  road  and  ceases 
to  recelTe  any  such  earnings  and  to  pay  any 
gross  earnings  tax,  quite  a  dUFvent  proposi- 
tlm  arises.  While  appellant  succeeded  to  all 
the  rights  of  its  predecessor  under  its  charter, 
and  was  thwet^,  as  well  as  by  the  provi- 
sions of  chapter  60  of  the  Special  Laws  of 
18TC,  permitted  to  pay  a  specified  tax  upon 
the  gross  earnings  of  Its  line  of  road  in 
lieu  of  all  other  taxes  and  assessments,  yet 
where  it  disposes  of  Its  road  and  thereby 
voluntarily  places  Itself  in  a  position  where 
it  receives  no  such  earnings  and  pays  no 
gross  earnings  tax,  It  thereby  breaches  the 
terms  of  its  contract,  and  cannot  thereafter 
be  beard  to  claim  immunity  from  taxation 
upon  lands  which  It  still  retains.  To  hold 
otherwise  would  permit  a  clear  violation  of 
the  letter  and  sjdrlt  of  appellant's  charter. 

The  promise  on  the  part  of  appellant  to 
operate  its  line  of  road  and  to  transport  by 
regular  trains  all  passengers  and  freight  de- 
livered to  it  by  connecting  lines  on  tbe  same 
terms  and  at  no  greats  rates  than  for  the 
same  service  to  persons  living  on  the  line 
of  said  road  formed  a  part  of  the  consid- 
eration for  the  sale  -  and  transfer  of  the 
rights,  benefits,  privileges,  property,  fran- 
chises and  interest  of  the  Transit  Railroad 
Company  to  appellant  under  the  provisions 
of  chapter  19,  supra,  the  lands  granted  an- 
other part,  and  the  privilege  of  paying  a 
stated  per  cent,  of  its  gross  earnings  In  lieu 
of  all  other  forms  of  taxation  still  another. 
Tbe  elements  which  make  up  the  last-men- 
tioned  i>art  of  the  consideration  are  so  re- 
lated that  when  appellant  disposed  of  its 
line  of  road  and  thereby  ceased  to  rec^ve 


earnings  or  to  pay  any  gross  earnings  tax 
into  tbe  state  treasury,  the  very  tiUnga  which 
it  agreed  to  do  as  part  of  the  consld««tion 
failed,  and  with  it  mnst  necessarily  fall  the 
provision  ^anptlng  from  taxation  tbe  prop- 
erty which  it  still  retains.  Appellant  has 
paid  no  tax  whatever  upon  its  property  since 
the  sale  of  its  line  of  road  in  June,  1900. 
which  of  Itself  abrogates  the  exemption 
clause  in  the  contract  The  exemption  pro- 
viso, so  far  as  time  is  concerned,  runs  co- 
ordinate with  the  payment  ot  the  gross  eani- 
ings  tax  therein  referred  to,  and,  as  provided 
for  in  chapter  60,  Bupn.  Any  other  con- 
struction would.  It  seems,  permit  app^nt 
■|^o  receive  the  lands  granted  to  It,  dispose  of 
tbe  road,  uid  cease  to  further  pay  any  gross 
earnings  tax;  tbm  sit  back  and  claim  all  of 
its  lands  and  property  which  it  then  holds 
as  exempt  from  taxation.  Su<di  was  not  the 
l^^slatlve  intuit  In  passittc  the  acta  refiev- 
red  to. 
Afflnned. 


STANNARD  v.  NATIONAL  LAND  AGENCY. 
(No.  22595.) 

(Supreme  Oourt  of  Minnesota.   Feb.  8, 1022.) 

(SyttabuM  &v  the  OourtJ 

t.  Brokers  «=>82<2)— Only  lt»e  raised  by 
pieaiNnfis  la  brokei^  aetloa  held  dsTsnso  of 

payment. 

The  only  IssueB  raised  by  the  pleadinfs 
was  the  defense  of  payment  of  the  amount 
earned  as  a  commission  for  negotiating  the  sale 
of  1,120  acres  of  land  at  $3^  per  acre  under 
a  written  contract  of  employment. 

2.  Brolcsrs  «=388(7)— Submission  of  Issms  as 
to  modlfloatlon  of  contract  or  oomprooilsa  ef 
amount  earned  held  property  refuted. 

Since  both  the  written  contract  of  employ- 
ment and  the  number  of  acres  sold  were  ad- 
mitted in  the  answer,  and  no  modification  of 
tbe  contract  or  compromifie  of  tbe  amount 
earned  was  pleaded,  the  court  did  not  err  In  the 
i-efusal  to  submit  such  issue.  Furthermore, 
the  court  rl^tly  held  that  there  was  no  con- 
sideration for  a  compromise. 

3.  Pleading  <8s9236(7)— Rsfusal  to  allow 
amendment  ef  anwer  ^  setting  ap  set-off  or 
counterclaim  la  iilist  of  trial  wItMa  oaarfa 

discretion. 

Tbe  court  did  not  abase  judicial  discretion 
in  refusing  defendant  to  amend  the  answer  so- 
as  to  set  op  an  offset  of  counterdaim  In  the 
midst  of  the  trial.  Tbe  evidence  sustains  the 
v<»cBet 

Appeal  from  District  Cowct,  Hennepin 
County ;  B.  F.  Walte,  Judge. 

Action  by  G.  B.  Stannard  against  the  Na- 
tional Land  Agency.  Judgment  for  plaintiff^ 
and  defendant  appeals.  Affirmed. 


>For  otber 
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L.  O.  Rue,  of  MlnneapolUi^  tot  appellant 
Antbony  X.  Grotte^  of  MlimeapoUa,  tcx  re- 
apondenf. 

HOLT,  J.  The  action  is  to  recover  a  com- 
mlBsion  of  $3^  per  acre  for  selling  1,120 
acres  of  land  in  July  and  August,  1915,  pur- 
auant  to  a  written  contract.  The  contract, 
made  a  part  of  the  pleading  as  Exhibit  A, 
was  dated  April  6,  1915,  and  terminated  I>e-_ 
cember  31,  1916.  The  answer  admitted  that 
such  contract  was  made  and  that  plaintiff 
assisted  In  making  the  sale  of  the  land  men- 
tioned, but  &ven  that  all  commissions  earned 
by  reason  thereof  were  ftflly  paid,  and  al- 
leges "upon  information  and  belief  that 
plalntift  has  acquired  moneys  belonging  to 
this  defendant  while  engaged  under  and  pur- 
suant to  the  terms  and  provisions  of  the  con- 
tract, Kxhiblt  A,  as  agent  of  this  defendant 
largely  in  excess  of  the  commissions  earned 
in  connection  with  the  sales  referred  to  in 
the  umoided.  complaint,"  and  aa  a  further 
answer  It  was  alleged  that  at  the  request  of 
plaintiff  defendant  paid  to  one  Austin  50 
cents  an  acre  for  each  of  aaid  acres  InvolTed 
16  sales  referred  to  in  the  complaint  as  com- 
missions for  assisting  piwinf'*^  In  negotiat- 
ing sDch  sales, 

[1]  It  Is  quite  clear  upon  these  pleadings 
that  pla'intlff  sbonld  have  Judgment  for  |3,- 
020,  lesa  fl^ise,  payments  admitted,  unless 
the  defense  of  payment  was  made  oat.  Upon 
the  trial  defendant  attempted  to  prove  a 
^lodiflcation  of  the  contract  of  employment; 
also  an  account  stated  in  a  less  sum,  or  a 
comprcmlse  and  settlement  evidenced  by  a 
statement  of  account  delivered  to  plalnUff  by 
ftefendant  several  mcnaths  attet  the  sales 
were  made.  During  the  trial  defendant  ask- 
«d  leave  to  plead  an  offset  or  counterclaim 
of  $960  due  defendant  from  plaintiff  on  ac- 
count of  some  land  dMl  In  the  year  1916. 
The  eoart  instructed  the  jury  tbat  the  only 
thing  for  them  to  determine  was  whether 
payments  other  tlian  those  speclflcally  ad- 
mitted were  proven,  and  to  disregard  as 
proof  of  a  compnnnlse  ttie  so^lled  state- 
ment delivered  to  plaintiff  after  the  work 
vas  done,  ilnee  there  was  no  conslderatlott 
for  a  compromise  or  settlement 

[2]  The  assignments  ci  error  first  dlscuss- 
«d  appellant  go  to  Qie  correctness  <hC  the 
learned  trial  court's  Instmetion  Just  referred 
to.  It  was  r^ht  There  was  no  substantial 
evidence  that  the  written  contract  of  employ- 
taeat  had  been  modified  prior  to  the  time  the 
lands  were  sold.  Indeed,  such  testimony  as 
came  In  tended  rather  to  show  tbat  the  mily 
contract  of  employment  was  an  oral  one 
whereby  the  compensation  was  fixed  at  |2  an 
acre.  This,  In  view  of  the  atbnlaston  In  the 
answer  tbat  the  written  contract  set  out  Id 
the  amended  complaint  was  made,  scarcely 
amounts  to  a  scintilla  of  i»roof.  In  addition, 
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the  alleged  modification  Is  indefinite  as  to 
time,  and,  if  attemiHed  at  all,  was  after  the 
commissious  were  earned.  No  consideration 
appears  for  a  redaction  <tf  the  amount  then 
already  earned.  A  further  support  for  the 
learned  trial  court's  position  is  that  no  mod- 
iflcatlou  of  the  contract  nor  a  compromise  (w 
settlement  were  alleged  in  the  answer.  Nor 
can  it  be  said  that  these  matters  were  Liti- 
gated by  consent,  for  the  statement  rendered 
was  properly  admissible  in  regard  to  the  de- 
fense made.  The  answer  averred  overpay- 
ment, while  said  statement  indicated  that  a 
large  sum  was  unpaid. 

What  has  been  said  in  I'espect  to  the  plead- 
ings fully  Justified  the  court  in  charging  the 
Jury  that  plaintiff  wns  entitled  to  $3.50  an 
acre  as  commission,  the  amount  named  in 
the  contract,  for  1,1:^0  acres,  conceded  to 
have  been  sold  through  his  efforts. 

[8]  There  was  no  reversible  error  In  refus- 
ing an  amendment  aslted  during  the  trial  for 
leave  to  set  up  as  an  offset  or  counterclaim 
an  alleged  commission  due  from  plaintiff  to 
defendant  on  some  land  deal  In  1916,  after 
the  contract  here  in  question  bad  expired. 
Lf  defendant  really  has  such  a  claim,  it  may 
be  asserted  any  time.  It  was  within  the  dis- 
cretion of  the  trial  court  to  grant  or  refuse 
permission  to  inject  it  after  the  Issues  had 
been  made  up  and  in  the  mids^  of  the  trial. 

As  to  the  payments  the  Jury  were  the  sole 
Judges.  The  burden  was  on  defendant  to 
prove  such  as  were  not  admitted  by  plaintiff. 
We  discover  no  ground  for  disturbing  the  ju- 
ry's finding,  approved  as  it  is  by  the  trial 
court 

The  (»der  is  affirmed. 


SHEARER  V.  DEWEE&  (No.  22669.) 
(SiQireme  iOourt  of  Minnesota.  Feb.  10, 1922.) 

(Byllabut  by  the  Court.) 

Municipal  oorporatioas  «=9706(7)  —  Whether 
pfalntilF  Injured  by  being  struck  by  automo- 
bile oa  street  was  negllgeat  held  a  Jury  quas- 
tlon. 

While  plaintiff  was  driviag  along  a  street 
in  the  village  of  Jackson,  be  discovered  that 
the  endgate  of  his  wagon  had  fallen  off  and 
was  lying  in  the  middle  of  the  street  two  or 
tbree  hundred  feet  behind  him.  He  ran  back  to 
the'  endgate,  and,  while  picldng  It  up,  was 
Btmck  by  defendant's  automobile.  He  had  seen 
tbe  automobile  coming  toward  him  along  the 
center  of  the  street,  but  paid  no  attention  to 
it  as  tbe  driver  had  ample  room  to  avoid  bim 
by  turning  to  the  right  eide  of  the  street.  Hel^, 
that  whether  he  was  guilty  of  contributory  neg- 
ligence was  a  question  for  the  Jury. 

Appeal  from  District  Oomrt  Jat^son  Ooon- 
ty;  B.  C.  Dean,  Judge. 
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Action  Russell  Shearer  against  B.  B. 
newees.  Defendant's  niotl<m  for  dismissal 
was  granted,  and,  £rom  an  order  refusing  a 
amr  trial,  plalntlfC  appeals.  Order  reversed. 

E.  H.  NIcboIas,  of  JacksoD,  for  appellant. 
P.  B.  Faber,  of  Jackson,  and  Uaycraft  4: 
McOnne,  of  Fairmont,  for  respondent 

TAYLOR,  0.  Action  for  personal  Injuries. 
At  the  close  of  plaintiff's  evidence  defend- 
ant moved  for  a  dif.ml&sal  on  the  ground 
that  no  cause  of  action  had  been  proven,  and 
that  It  coucluslvely  aj^eared  that  plaintiff 
was  gull^  of  contributory  negligence.  The 
motion  was  granted  and  plaintiff  appeals 
from  an  order  refusing  a  new  trial. 

Plaintiff,  a  young  man  twenty-eight  years 
of  age,  resided  on  a  farm  with  hts  father 
three  or  four  miles  from  the  village-  of 
Jackson.  On  the  morning  of  October  11, 
1919,  he  and  bis  father  drove  to  the  city 
with  a  load  of  hogs.  ^As  they  were  driving 
we#t  along  the  center  of  one  of  the  streets 
of  the  city,  they  discovered  that  the  endgate 
of  the  wagon  had  fallen  out  and  was  lying 
in  the  center  of  the  street  some  two  or  three 
hundred  feet  behind  them.  They  stopped,  and 
plaintiff,  who  had  been  driving,  gave  the 
lines  to  his  father  and  ran  back  along  the 
enter  of  the  street  to  get  the  endgate,  and, 
as  he  was  picking  it  up,  he  was  struck  by 
defcndnnt's  autouiobile  which  was  going 
west  along  the  center  of  the  street  The 
traveled  portion  of  the  street  was  amply  wide 
for  three  automoi^Iies  abreant.  About  the 
time  of  the  collision  or  slightly  before  it. 
another  nutouiobile  goinK  cast  passed  on  the 
south  side  of  the  street  There  were  no  oth- 
er v^lcles  or  pedestrians  in  that  vicinity. 
Plaintiff  states  tbat  his  father  was  old  and 
the  team  skittish  and  he  was  anxious  to 
get  back  to  it;  tbat  he  ran  along  the  center 
of  the  street  toward  the  «idgate;  that  he 
saw  defendant's  automobile  coming  toward 
blm  along  the  center  of  the  street  and  beard 
defendant's  horn;  and  that  he  paid  no  at- 
tention to  it  but  stooi>ed  to  pick  up  the  eud- 
gate  and  was  struck  while  stlU  stooping. 
There  was  ample  room  for  either  to  have 
gotten  out  of  the  way  of  the  other  but  nei- 
ther made  any  attempt  to  do  so.  The  entire 
north  half  of  the  street  was  unoccupied  and 
unobstructed,  and  the  fact  that  defendant, 
instead  of  turning  to  his  right  to  avoid  strik- 
ing plaintiff,  continued  straight  down  the 
center  of  the  street  without  making  any 
^ort  to  save  plaintiff  from  injury,  is  suffi- 
cient to  warrant  a  finding  of  negligence  on 
his  part 

Bat  defendant  contends  that  plaintiff, 
having  full  knowledge  that  the  automobile 
was  coming  directly  toward  him  and  making 
no  attempt  to  avoid  It,  was  also  negligent. 
This  would  perhi^  be  true  wdlnarlly ;  but, 
where  the  owner  is  picking  up  an  artlde 


which  has  accidentally  fallm  from  his  wa- 
gon into  the  road,  we  are  not  prepared  to 
say  that  he  Is  guilty  of  contributory  negli- 
gence as  a  mattra  of  law  in  assuming  that 
tlie  driver  of  an  on-coming  Tehlde,  with 
ample  room  to  avoid  blm,  will  not  needleiw- 
ly  run  him  down  while  he  la  picking  It  up 
and  will  not  needlesly  run  over  the  praoarty 
which  he  is  seeking  to  recover'.  We  tliliik 
that  the  questl(Hi  wbetbw,  under  all  the 
circumstances,  plalntlfC  was  diargeable  with 
contributory  negligence  sbonld  have  hem 
left  to  the  Jury  to  determine. 
Order  reversed. 


MANCHESTER  SAVINGS  BANK  V.  LYNCH 

•t  al.   (No.  22613.) 

(Sapreme  Court  of  MimieBota.  7eb.  ld22.> 

fS^Uabm  hy  th*  CowrtJ 

Prinolpal  astf  aarety  «s>l25  —  Note  liotder'a 
fallsro  to  present  la  frebata  eeart  for  pay- 
ncnt  froH  ■akar't  aatato  iM*  aot  ralsaia 
sure^. 

The  faDore  the  holder  of  a  promiraory 
note  to  present  it  to  the  probate  conrt  for 
allowance  and  payment  out  of  the  estate  of  a 
deceased  maker  does  not  release  a  sorefy  on 
the  note.  Siebert  v.  Quesnel.  66  Minir.  lOT.  67 
N.  W.  808,  60  Am.  St  Bep.  441,  overmled. 

Appeal  from  District  Court.  St  Louis 

County;   Bert  Pesler,  Judge. 

Action  by  the  Manchester  Savings  Bank 
against  Edward  Lynch  and  others,  in  which 
the  defendant  Mary  Fagau  alone  answered, 
and,  from  a  Judgment  that  plaintiff  was  not 
entitled  to  recover  against  her  and  dismiss- 
ing the  case,  the  plaintiff  appeals.  Reversed. 

Gearhart  &  d'Autremont,  of  Doluth,  for 
appellant. 

L.  C.  Harris,  of  Duluth,  for  respondent. 

LESS,  C.  Plaintiff  is  the  payee  of  a 
promissory  note  for  $6,000,  executed  by  the 
defendants. and  by  Bidurd  H.  Fagan,  wlio 
died  before  tlda  action  was  b^un.  Tbe  only 
defendant  who  answered  was  Mary  Fagan, 
the  widow  and  sole  heir  of  Richard  H.  Fagan. 
She  admitted  she  executed  the  note;  alleged 
she  did  so  at  plalatUTs  request ;  received  no 
considtfation  therefor  and  that  the  note  was 
given  for  a  loan  from  plaintiff  to  hw  husband 
and  tbe  defendant  Edward  I^ch.  She  al- 
leged that  on  April  26.  1915,  her  husband 
died;  that  be  was  a  resident  of  St  Louts 
county  in  this  state;  that  be  leCt  an  estate 
of  over  $76,000;  that  administratl<»i  Of  his 
estate  was  duly  bad  in  tbe  probate  court  of 
liouis  county;  that  an  order  was  made 
limiting  the  time  within  which  creditors 
might  file  claims  against  tbe  estate  and  due 
notice  thereof  glvoi;  tbat  Uie  time  wittiin 
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whldi  each  claims  might  be  presented  ex- 
pired In  Mardi,  1916;  that  plalnUff  failed 
and  neglected  to  present  or  file  Its  note  as  a 
claim  against  her  husband's  estate,  and  that 
if  it  had  been  presented  and  allowed,  there 
were  ample  funds  in  the  estate  to  have  paid 
It  in  full.  These  allegations  were  admitted 
to  be  true,  were  embodied  In  a  stipulation 
of  facta,  and  were  adopted  as  the  findings 
of  the  trial  court.  The  ronclusion  of  law 
was  that  plaintiff  was  not  entitled  to  re- 
cover from  Mrs.  Fagan.  Judgment  of  dis- 
miaaal  was  entered  and  plaintiff  appealed 
from  the  judgment. 
In  deciding  tbe  caae,  the  trial  Juctee  raid: 

"The  issues  here  do  not  differ  in  prin<dple 
from  those  ioTolTed  hi  Biebert  v.  Quesnel,  66 
Minn.  107,  dl  N.  W.  SOS,  60  Am.  St.  Bep.  441. 
And  until  that  decision  is  modified  or  OTsrruIad 
a  trial  court  should  follow  it." 

The  only  question  presented  on  this  ai>- 
peal  is  whether  the  Siebert  Case  shall  be 
followed  or  overruled.  Soon  after  the  case 
was  decided,  the  late  Justice  Mitdiell,  who 
had  participated  in  the  decision,  questioned 
the  correctness  of  the  rule  announced.  Board, 
etc,  V.  Security  Bank,  76  Minn.  174,  77  N. 
W.  816.  It  was  not  In  turmony  with  Bene- 
dict T.  Olson,  S7  Minn.  431,  35  N.  W.  10^ 
where  the  statement  was  made  that  men 
jpasBlTe  delay  on  the  part  of  a  cnedltor  in 
prosecuting  his  remedies  did  not  operate  to 
releaae  a  surety,  who  might  have  paid  the 
4eU»  become  subrogated  to  the  creditor'a 
rights,  and  proceeded  against  the  iwindpal 
or  brought  suit  under  the  statute  section 
7684,  6.  8.  lOlS.  It  can  hardly  be  recon- 
ciled with  BerryblU  t.  Peabody,  77  Minn. 
60,  79  N.  W.  661,  or  Katloual  CitixenB'  Bank 
T.  Thro*  110  Minn.  169,  124  N.  W.  965.  Its 
aonbttul  authority  was  suggested  in  Miles  v. 
National  Surety  Co.,  182  N.  W.  996.  It  Is 
opposed  by  a  great  number  of  well-consid- 
ered cases  IQ  other  Jurisdictions  and  by  the 
opinions  voiced  by  the  authors  of  treatises 
on  the  law  of  Buret>'8hip.  ^te  to  Davenport 
r.  State  Banking  Co..  U6  Am.  St  Itep.  86; 
note  to  Xcrxa  v.  Ruthruff,  25  L.  R,  A.  (N.  S.) 
139,  Ann.  Cas.  191:^0,  811;  21  R.  C.  L.  p. 
1039  ;  32  Gyc.  228;  Brandt  on  Suretyship 
(Sd  £d.)  f  eOB;  Daniel  on  Neg.  Inst.  (6th  I<;d.) 
i  1326;  6  Minn.  L.  R.  485. 

Counsel  for  defendant  concedes  that  the 
great  weight  of  authority  is  contrary  to  Sie- 
bert V.  Quesnel,  but  In  an  able  brief  urges 
that  the  decision  was  founded  on  principles 
BupiKirted  by  reason  and  Justice.  We  there- 
fore examine  the  question  anew. 

The  decisi<m  proceeded  on  the  theory  that 
the  failure  of  the  creditor  to  present  his 
dalm  for  allowance  against  the  estate  of  the 
deceased  principal  debtor  amounts  to  a  vol- 
untary release  of  the  estate  and  should  have 
the  same  effect  as  a  release  by  the  creditor 
of  property  pledged  for  the  payment  of  the 
debt  Aa  to  tlifl  payee  la  a  note  nidi  u  Uila, 


the  undertaking  of  the  surety  Is  primary ; 
be  Is  absolutely  bonnd  to  pay  the  debt  Sec- 
tion QOOi,  O.  S.  1913;  Hammel  t.  Beardsley, 
81  Minn.  S14,  17  N.  W.  868;  Rouse  t.  Woot- 
en,  140  N.  0.  557,  53  S.  E.  430,  111  Am.  St. 
Uep.  875,  6  Ann.  Cas.  280;  Northern  State 
Bank  V.  Bellamy,  19  N.  D.  509,  126  N.  W. 
888.  SI  L.  R,  A.  (N.  S.)  149.  His  relation  to 
the  principal  debtor  Is  entirely  different.  .  As 
to  him,  he  Is  a  gratuitous  volunteer  having 
no  material  interest  in  the  contract  and  Is 
regarded  with  special  favor  by  the  courts 
whose  duty  It  Is  to  Jealously  guard  his  rights. 
City  of  Winona  v.  Jackson,  92  Mhin.  458, 
466,  100  N.  W.  868;  Standard,  etc.,  Co.  t. 
Nafl  Surety  Cto.,  134  Minn.  127,  158  N.  W. 
802. 

We  are  now  dealing  solely  with  Om  re- 
ciprocal r^hta  and  obligations  of  the  creditor 
and  the  surety.  Since  the  creditor  has  the 
unqualified  right  to  eomjKl  the  surety  to  pay 
the  note,  he  Is  under  no  duty  to  enforce  the 
obligation  of  the  principal  before  calling  on 
the  surety  for  paym«it  Hence  it  Is  uni- 
formly held  that  the  mere  failure  of  the 
creditor  to  bring  an  action  against  the  prin- 
cipal in  his  lifetime  does  not  relieve  the 
surety  from  his  obligation.  To  have  that 
efl^ect,  something  more  must  appear.  Don. 
Dig.  9095. 

It  is  htid  In  some  Jurisdictions  that  by 
requesting  the  creditor  to  sue  the  prlndpat 
debtor,  the  surety  may  Impose  upon  him  the 
duty  to  do  so,  and  his  failure  to  comply 
frith  the  request,  to  the  snbsequoit  injury 
of  the  surety,  releases  the  latter.  Huey  v. 
finney,  6  Minn.  310  (Oil.  246);  Brandt  on 
Suretyship,  {  262.  This  doctrine  has  not 
been  adopted  by  this  court  for  the  reason 
that  the  statute,  section  7684.  O.  S.  1913, 
has  placed  It  within  the  power  of  the  surety 
to  bring  action  to  compel  the  principal  debtor 
to  satisfy  the  debt  Huey  v.  Plnney,  supra; 
Wendlandt  v.  Sohre,  37  Minn.  162,  33  N.  W. 
700;  Metropolitan  Milk  Ca  t.  MlnneapoUa 
St.  By.  Co.,  -183  N.  W.  830. 

Should  it  be  held  that  the  death  of  the 
principal  debtor  so  changes  the  situation  that 
It  becomes  the  duty  of  the  creditor  to  proceed 
to  collect  the  debt  out  of  the  estate,  or  is  It 
still  the  duty  of  the  surety  to  protect  himself 
by  paying  the  debt  and' presenting  his  claim 
against  the  estate  to  the  probate  court  or  by 
Qling  It  as  a  contingent  claim?  It  seems  to 
us  that  the  death  of  the  principal  does  not 
essentially  change  the  relation  of  the  parties. 
The  surety  stlU  continues  to  be  absolutely 
bound  to  pay  the  debt  The  creditor  still  has 
the  right  to  compel  him  to  pay  it  The  estate 
of  a  deceased  debtor  is  not  pledged  for  the 
payment  of  his  debts.  It  remains  as  It  was 
In  his  lifetime,  prc^rty  upon  which  his 
general  creditors  have  no  specific  lieu.  The 
autborlties  are  in  agreement  upon  the  prop- 
osition that  a  surety  is  discharged  to  tiia 
extent  of  the  value  of  the  security  lost,  where 
the  creditor,  without  the  surety's  consent,  af- 
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flrmatively  releaees  collateral  Becoiity*  but 
where  a  losa  occurs  merely  through  the  in- 
activity of  the  .creditor  the  rule  Is  different. 
His  mere  inaction  or  passiTe  negligence  in 
failing  to  resort  to  the  collateral  is  not  suffi- 
cient of  itself  to  release  the  surety  from  hia 
obligation  to  pay  the  debt  Note  to  First 
National  Bank  v.  Kittle,  Ann.  Cas.  1912D, 
p.  116;  21  R.  O.  U  p.  1055,  note  &;  Otis  t. 
Voii  Storch.  15  R.  I.  41,  2S  Atl.  39;  Wasson 
V.  Hod^ire,  lOS  Ind.  26,  8  N.  E.  621;  Howe^ 
etc.,  Co.  V.  Farrington,  82  N.  T.  121-130; 
Fuller  y.  Tomllnson  liros.,  S8  Iowa,  111.  12 
N.  W.  127;  Hoover  v.  McCormick,  84  Wis. 
215,  54  N.  W.  60S.  Assuming  then  that  the 
estate  of  a  deceased  debtor,  or  the  right  to 
tile  a  claim  against  it,  should  be  regarded  as 
in  the  nature  of  collateral  security  for  the 
payment  of  the  debt,  the  rule  as  to  the  effect 
of  passive  negligence  would  still  apply  and 
the  surety  would  not  be  released. 

The  rule  Is  different  where,  in  the  care  or 
management  of  collateral  securities,  the  cred- 
itor has  been  n^llgent  and,  as  a  result,  the 
surety  has  been  deprived  of  collaterals  to 
which  he  might  have  had  recourse  by  virtue 
of  his  right  of  subrogation  upon  paying  the 
debt.  Because  of  this  right  a  duty  rests  on 
the  principal  to  preserve  the  security  for  the 
benefit  of  the  surety.  Nelson  v.  Munch,  28 
Minn.  314^-322,  9  N.  W.  863;  Bandler  v. 
Bradley,  UO  Minn.  66,  124  N.  W.  644.  But 
this  rule  has  not  been  extended  so  far  as 
to  charge  the  creditor  with  n^llgence  for 
falling  to  present  bis  claim  for  allowance 
against  the  estate  of  the  deceased  principal 
debtor.  As  already  stated,  the  decisions  with 
practical  unanimity  are  quite  to  the  contrary. 

The  conclusion  reached  In  the  Slebert  Case 
is  out  of  harmony  with  settled  principles  of 
the  law  of  suretyship.  The  desirability  of 
having  uniform  rules  by  which  to  determine 
questions  of  commercial  law  has  been  em- 
phasized by  this  court  National  Bank,  etc., 
v.  C,  B.  &  N.  Kd.  Co.,  44  Minn.  224.  45  N.  W. 
342,  560,  g  L.  R.  A.  263,  20  Am.  St  Rep.  566; 
Rosemond  v.  Oraham,  54  Minn.  323,  56  N.  W. 
38,  40  Am.  St.  Rep.  336.  This  Is  an  addition- 
al reason  why  the  case  should  be  overruled 
and  we  should  fall  In  line  with  the  courts  of 
other  states.  It  is  urged  that  the  case  was 
decided  more  than  25  years  ago,  ever  alnce 
has  been  the  law  of  this  state,  and  that  thtt 
doctrine  of  stare  decisis  should  be  given  ef- 
fect If  the  case  established  a  rule  of  prop- 
erty, there  would  be  great  force  in  the  argu- 
ment It  established  no  such  rule.  It  mere- 
ly conferred  upon  sureties  the  right  to  make 
a  defense,  or  took  away  from  the  creditor  a 
remedy  against  the  surety  which  be  other- 
wise would  have. 

For  these  reasons  we  have  concluded  that 
Slebert  v.  Quesnel,  supra,  should  be  over- 
ruled. The  result  is  that  the  judgment  ap- 
pealed from  must  be  reversed. 

It  la  80  ordered. 


RICHTER  St  il.  V.  MeGREGOa   (No.  22644.) 

(Supreme  (3ourt  of  MInneaota.  Feb.  10, 1922.) 

fSyUabiu  ly  the  Court.) 

Broksrs  <S=363(r)— Facts  held  iMufflolent  tt 
entitle  agents  to  recover  a  commiwloa  where 
owner  declared  land  deal  off  and  refused  to 
■eeeirt  parohaaer. 
Facts  considered,  and  held  not  sufficient  to 

entitle  plaintifls  to  recover  a  commission  In  a 

land  draL 

Appeal  from  District  Court,  Blue  Bartti 
County ;  W.  L.  Comstock,  Judge. 

Action  by  W.  J.  Richter  and  others  against 
Alexander  McGregw.  Verdict  for  plalntlffB, 
and  from  an  order  denying  his  motion  for 
Judgment  notwithstanding  the  verdict  or  for 
new  trial,  defendant  appeala  Reversed  and 
remanded,  with  directitms  to  eater  judgmmt 
for  the  defendant 

a  O.  Dally,  of  MaakatQ,  for  appellant 
H.  I.,  ft  J.  W.  Schmitt  and  H.  W.  Tolk,  aU 
of  Uankato,  for  iaq>aiideat& 

QUINN,  J.  PlalntUEto  are  agaged  In  tbe 
real  eetate  business.  Riditer  resides  at  Ma- 
pleton,  this  state,  McOiUlgan  at  Webster 
City,  Iowa.  Defendant  is  a  farmer  and  owns 
a  farm  six  miles  south  of  Mapleton.  Thto 
action  was  brought  to  recover  a  commission 
In  a  land  deal.  Plaintiffs  had  a  verdict 
From  an  order  denying  his  m6tl<m  for  judg- 
m^t  notwithstanding  the  verdict  or  for  a 
new  trial,  defendant  appeals. 

There  is  but  little,  if  any,  controversy  as 
to  the  facts  In  the  case.  A  concise  stat^ent 
thereof  will  aid  In  understanding  the  issues. 
At  two  different  times  in  March,  1920,  Rich- 
ter approached  the  defendant  and  solicited 
him  to  list  his  farm  with  them  for  sale.  Tbe 
defendant  refused.  On  April  8th  both  plain- 
tiffs called  upon  defendant  at  his  hcHUe,  and 
he  told  them  he  would  not  list  hie  ftirm  at 
that  time,  but  tbat  he  would  give  them  a 
chance  later.  He  told  them  that  be  wanted 
$130  an  acre  for  the  farm  and  asked  them 
what  commission  they  wanted.  They  told 
him  tbey  would  have  to  hare  $10  an  acre. 
He  said  he  would  have  to  get  $140  an  acre 
then.  As  to  the  terms  of  sale  he  told  tbem 
he  wanted  $1,000  down  and  $4,000  Mar(^  1st 
following,  and  a  mortgage  back  on  the  land 
for  the  balance  with  interest  at  5  per  cent 
per  annum.  It  was  then  suggested  that  the 
terms  be  $1,500  down  and  $5,100  on  March 
1st,  and  that  $500  of  the  commlssI<m  be  paid 
on  receipt  of  the  Initial  payment,  and  the 
balance  on  receipt  of  the  March  payment. 
On  Saturday,  April  10th,  plaintiff  showed  the 
farm  to  A.  E.  Cliff,  of  Algona,  Iowa,  and 
gave  him  the  price  and  terms.  Cliff  said  be 
would  take  the  fann,  but  that  be  bad  to 
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make  Uie  tialn  to  Amboy  in  order  to  get 
borne  for  Sunday.  On  tbe  following  day 
plaintiffs  telephoned  defendant  that  tbey  had 
a  purchaser  for  the  farm.  Defendant  rather 
dlHcoaraged  the  sale.  On  Monday  morning 
he  telephoned  Mr.  Ricbter  that  he  would  ac- 
cept the  deal  and  for  blm  to  bring  Mr.  Ar* 
getsinger  out  to  close  the  matter  for  him. 
Blchter  and  Ai^tslnger  drove  ont  to  defend- 
ant's place,  where  the  contract  was  prepared 
In  duplicate^  and  the  defendant  and  bis  wife 
signed  and  acluiowledged  the  same.  The  de- 
fendant then  asked  for  his  money,  when  be 
was  Informed  by  Mr.  Blchter  that  the  papers 
would  have  to  be  sent  to  Algona  few  Oliff  to 
Aga  and  pay  the  money.  Defendant  then 
delivered  the  papers  to  Argetsluger  and  In- 
structed him  to  send  them  to  Algona  to  be 
signed  and  the  money  paid  and  that  he 
would  look  to  him  in  the  matter.  Argetslng- 
er  thai  took  the  papers  and  sent  them  to  the 
first  Matlcmal  Bank  of  Algona  for  ClifTs 
signature  and  payment  of  the  money.  On 
April  19th  defendant  went  to  Argetsinger's 
la4r  office  and  learned  that  the  papers  had 
not  been  returned.  Bichter  was  then  called 
to  the  office.  Defendant  was  dissatisfied  and 
so  expressed  himself.  It  was  suggested  that 
Mr.  Argetsinger  write  for  the  return  of  the 
papers,  which  he  did.  Blchter  then  stated  to 
defendant  in  Argetsinger's  presence  that  If 
the  papers  were  not  signed  and  the  money 
paid  defendant  should  have  them  b&di.  CUCT 
and  his  attorney  had  examined  the  papers 
and  they  advised  the  bank  to  return  them  to 
Argetsinger  for  explanation  or  correction  of 
some  minor  details.  The  bank  returned  the 
papers  before  receiving  Argetsinger's  letter. 
Cliff  then  went  to  Mapleton  on  the  evening 
of  April  28d,  called  for  Argetsinger,  and  was 
advised  by  Mrs,  Argetsinger  that  he  was  out 
of  town.  Ollff  then  went  to  the  Argetsinger 
home  and  inquired  about  the  mall  from  Al- 
gona, and,  when  informed  that  a  letter  was 
there,  he  asked  if  he  ml^t  have  it,  as  it  con- 
tained contracts.  Mrs.  Argetsinger  handed 
him  the  letter,  and  he  op^ed  It  and  took 
ther^om  the  contracts,  which  he  took  to 
the  bank  and  signed  before  a  notary  public, 
plaintiffs  signing  as  witnesses  to  his  slgna- 
ture.  Cliff  then  arranged  at  the  bank  in 
Mapleton  for  the  down  payment,  which  he 
lelft  with  a  duplicate  contract  at  the  bank  for 
defendant  The  defendant  refused  to  accept 
either.  A  day  or  two  after  RI<diter  met  the 
defwdant  and  demanded  the  commission, 
and  defendant  told  him  the  deal  was  off.  V 

It  la  clear  that  in  all  he  did  Argetslngw 
acted  at  the  request  and  for  tbe  defendant, 
and  we  do  not  understand  that  it  was  claimed 
at  any  time  that  he  acted  otherwise.  He 
received  and  sent  the  papers  to  AUfona  as 
McGregor's  agent.  When  the  papers  were 
returned  unsigned  he  bad  no  right  to  deliver 
them  to  Ollff  wiUiout  tbe  defendant's  assent 


Had  the  contracts  been  returned  by  the  bank 
at  Algona  direct  to  McGr^r  instead  of  to 
his  agent,  McGregor  might  have  destroyed 
than  in  all  propriety.  There  was  no  general 
listing  of  the  farm  by  the  defendant  for  sale 
by  plaintlffii.  When  the  defendant,  with 
plaintiffs'  consent,  directed  the  contracts  to 
be  returned  from  Algona  unless  already  sign- 
ed and  tbe  money  paid,  he  acted  within  his 
legal  rights,  and  when  they  were  so  returned 
to  the  defendant's  agent  tbe  deal  was  at  an 
end,  unless  new  life  was  Instilled  into  it  by 
some  act  of  the  defendant.  Tbe  procuring 
of  the  contracts  from  Mrs.  Argetsinger  was 
entirely  unauthorized  under  the  circum- 
stances and  availed  plaintiffs  nothing  so  far 
as  recovering  a  commission  was  concerned. 
Upon  all ,  tbe  facts  as  disclosed  by  tbe  rec- 
ord, defendant  Is  entitled  to  Judgment  not- 
withstanding the  verdict.  The  order  ap- 
pealed from  Is  reversed,  and  the  case  re- 
manded, with  directions  to  tbe  trial  court  to 
enter  jndgmmt  In  flavor  of  the  defendant. 


CITIZENS  OP  MINES  V.  MINNESOTA  & 
I.  BY.  CO.  (Ne.  22711.) 

(Supreme  Court  of  UBnnesota.  Feb.  10, 10S2.) 

(SyUabua  by  thm  Court,) 

1.  Rallraaris  «s»225— Ageat  aervloa  requirad 
by  statateu 

Section  4S81,  Gen.  8t  1KB,  eonstraed,  and 
held  to  empower  the  Railroad  and  Warehouse 
Commission  to  require  a  railway  company  to 
provide  agent  service  at  any  station  on  its  Ime' 
of  road  where  the  traffic  amounta  aannally  to 
$3,000  or  more. 

2.  Railroads  «=9229— Order  to  eatarse  depot 
and  provide  agaat  servlbe  Jasttfled. 

The  facts  considered,  and  held  to  Justify 
an  order  of  the  Railroad  and  Warehouse  Com- 
mission,  requiring  a  railway  company  to  en- 
large its  depot,  construct  a  platform  in  con- 
nection therewith,  and  to  provide  agent  serv- 
ice In  an  unincorporated  village  of  200  inhab- 
itants, under  tbe  provisions  of  sections  4300 
and  4391,  Gen.  St.  1913,  where  the  traffic 
amounta  annually  to  $8,000  or  more. 

Appeal  from  District  Court,  Beltrami 
County;  0.  W.  Stanton,  Judg& 

Complaint  by  the  Citizens  of  Hines  to  the 
Etailroad  and  Warehouse  Commission,  ask- 
ing that  the  Minnesota  &  International  Rail- 
way Com^mny  enlarge  its  depot  at  tbe  vil- 
lage of  Hlnes.  and  provide  for  agent  serv- 
ice. Petition  granted,  and  the  company  ap- 
pealed to  the  district  court,  w^here  the  order 
was  affirmed,  and  the  Railroad  Company  ap- 
peals. Affirmed. 
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D.  F.  XjyaoB  and  Frederick  D.  McCartby, 
both  of  St  Paul,  for  appellant 

G.  L.  HUtcm,  Atty.  Gen.,  and  C.  H.  Obris- 
topheTBon,  Asst.  Atty.  Gen.,  for  reepondmt 

QUINN,  J.  A  verified  complaint,  signed 
by  numerous  citizens,  was  filed  with  the  Rail- 
road and  Warehouse  Commission,  asking 
that  the  Minnesota  &  International  Rail-' 
way  C<nnpany  enlarge  its  depot  at  the  vil- 
lage of  Hines,  construct  a  platform  on  which 
to  load  and  unload  freight,  and  provide 
agent  service.  A  hearing  was  held  at  Bem- 
Idji  by  the  commission  in  May,  1920.  Fol- 
lowing the  hearing  an  order  was  Issued,  re- 
quiring appellant  to  enlarge  the  depot,  con- 
struct a  platform,  and  provide  agent  service. 
The  company  appealed  to  the  district  court 
of  Beltrami  county,  where  an  order  wa^ 
made,  afi3rmlng  the  order  of  the  commission, 
upon  which  judgment  was  entered  on  AUgust 
0,  1^.  From  the  judgment  so  entered  this 
appeal  was  taken. 

The  present  depot  at  this  station  is  a 
wooden  structnre  10x28  feet  In  size,  divided 
into  two  rooms  by  a  partition  across  the  cen- 
ter. One  room  Is  used  for  the  storage  of 
freight,  the  other  for  the  accommodation  of 
passengers.  It  has  a  stove,  and  in  cold 
weathw  a  custodian  sees  to  lighting  a  fire 
Ic  time  to  warm  the  room  before  the  arrival 
of  passengers.  The  depot  is  too  small  to 
accommodate  the  business  transected  at  that 
point  The  chief  ground  of  complaint  la 
that  no  agent  service  la  provided,  resulting 
In  shipments  made  to  that  point  being  put 
off  at  other  stations,  unless  ivepald,  thereby 
eauslDg  much,  diAvy. 

Utnes  Is  an  nnlncorpOTated  village  of 
about  200  peoide.  It  Is  situated  on  appel- 
lant's line  of  load  between  the  stations  of 
^Censtrllra  and  Blackducfc,  which  are  about 
nine  mllfes  apart  The  distance  between 
Quae  Btatl<ma  by  wagon  road  Is  a  little 
greater.  The  sarrounding  country  Is  as  yet 
sparsely  settled,  bnt  settlers  are  coming  in 
and  locating.  About  000  people  reoelTe  tiieir 
man  at  that  post  office.  The  public  school 
has  an  enndbnfflt  at  135  pm^Is.  Because  of 
a  lack  of  agent  service  people  In  the  conn- 
try  drive  to  other  stations.  Tbo  freight 
and  pusenger  ieamlngs  from  that  point  for 
the  year  ending  November  1, 1919,  amoimted 
to  a  little  over  910,000. 

[1]  It  Is  now  contended  by  appellant,  as  it 
was  before  the  commission  and  the  court, 
bSlow,  that  the  commission's  power  to  re- 
quire agent  service  Is  limited  to  stations  at 
incwporaled  villages  where  the  annual  busi- 
ness amounts  to  $8,000  or  more,  and  does 
.  not  apply  to  udncorporated  villas;  that 
suiidi  Is  the  Intoit  expressed  by  chapter  04 
of  the  Laws  of  1807;  that  the  term  "vil- 
lages" as  used  ther^  and  as  defined  In  the 
Emmons  Case  (State  ex  ret.  Railroad  & 
Warehouse  Com'ts  t.  Minneapolis  ft  St  L. 


B.  Got,),  reported  in  76  Minn.  M».  TO  N.  W. 
610,  relates  to  incorporated  villages  only, 
and  that  no  specific  repeal  or  ameadmait  at 
that  act  has  ever  been  enacted -in  that  re- 
spect, the  contention  as  we  understand  being 
that  the  substituting  of  the  word  "station" 
In  lieu  of  the  word  "villages"  as  appears  in 
secti<»i  4391.  G.  S.  1813,  was  brought  at>out 
by  a  commission  appointed  for  the  purpose 
of  codifying  the  existing  laws,  in  its  rear- 
rangement, with  no  intent  of  (AangiDg  the 
substance  of  the  law ;  that  in  such  way  the 
law  was  divided  into  two  sections,  2028  and 
2029,  Rev.  f^tatutes  1905  (sections  4390  and 
4391,  G.  S.  1913) ;  and  that.  Id  so  far  as  the 
question  here  raised  Is  concerned,  no  repeal 
or  amendment  has  ever  been  enacted,  citing 
the  report  of  the  Revision  Commission  1906, 
p.  17.  in  support  of  its  contention,  also  sec- 
tion 9402.  G.  S.  1913.  and  Wipperman  Merc. 
Co.  V.  Jacobson,  133  Minn.  326.  158  N.  W. 
606.  We  are  unable  to  agree  inith  appel- 
lant's view  of  the  situation.  Chapter  (M, 
La^vs  of  1897,  provides  as  foHowH: 

"Sec.  1.  That  all  railroad  corporations,  or 
companies  operating  any  railroads  in  this  state, 
shall  •  •  •  provide  at  all  villages  and  bor- 
oughs on  their  respective  roads,  depots  with 
Boitable  waiting  rooms  for  the  protection  and 
accommodatioD  of  all  puseogers  patroQixiag 
such  roads,  and  a  freight  room  for  the  storage 
and  protection  of  freight  *  *  * 

"And  where  the  annual  businesa  of  any  rail- 
road company  at  any  such  station  amounts  to 
$15,000  or  more,  based  upon  the  outgoing  and 
incoming  freight  and  passenger  traffic,  then 
such  railway  company  shall  keep  an  agent  at 
said  depot  during  the  business  hours  of 
business  day  during  the  entire  year.  •  • 

Chapter  .270,  Laws  of  1901,  re-macted 
chapter  94,  changing  f 15,000  to  $8,000.  Ref- 
erence to  stations  was  not  changed.  The 
Revised  Laws  of  1905  made  two  sections  of 
this,  law,  sections  2026  and  2029.  Section 
2028  was  amended  by  chapter  54,  Iaws  of 
1907,  so  as  to  provide  that — 

"Eivery  such  rallroBd  company  shall  provide 
and  maintain  at  all  nllages  and  cities  upon  Its 
lines,  depots  with  snit^le  waiting  rooms  for 
paBSengera  and  rooms  for  storage  of  freight" 

— repealing  all  acts  and  parts  of  acts  in- 
consistent therewith.  Section  2029  provided 
that— 

"When  the  annnat  business  from  outgoing  and 
Intoming  traffic  at  any  station  amonnts  to 
ei^t  thoosand  dollars  or  more,  such  company 
shall  Iteep  an  agent  at  such  station  daring  the 
business  hours  of  each  budness  day." 

Here  appears  a  significant  change  In  lan- 
guage. It  is  Incorporated  in  a  separate  sec- 
tion. It  clarifies  the  ambiguity  theretofore 
existing.  Instead  of  referring  to  a  village 
or  city  as  does  section  2028,  section  2029  re- 
fers exclusively  to  a  station.  This  language 
discloses  the  I^tslative  intent  to  provide  tar 
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agent  service  at  any  station,  wbether  the  vil- 
lage la  Incorporated  or  not,  wlwre  a  traffic  of 
98,000  or  nuwe  a  year  la  bad-  In  othnr 
vOTdi^  tbB  amount  of  busbwaa  ia  tbe-test; 
rather  than  .whether  the  vtUage  Is  inoorpo- 
nted.  Bnoh  2iaa  beeai  the  trend  of  leglala- 
tion  atnce  the  enactment  of  chapter  94,  Laws 
of  1807. 

[t]  Aatde  fhHn  the  view  aa  above  expreaa- 
ed,  aection  ^78,  O.  S.  1918,  vesta  in  the  com- 
mlaaion  ample  power,  under  the  dream- 
stances  aa  ftmnd.  to  require  agent  service  at 
this  station.  That  statute  esiqpowers  the 
commlsalon  to  make  sndi  an  order  relative 
to  the  mode  of  operating  a  road  or  oondaet- 
Ing  Its  Inislaess  as  will  promote  the  secnrttr 
or  convenience  of  the .  pnMlc.  It  appears 
frmn  the  fhtdlngs  nnd^  conrideratlMi  that 
the  oondtttons  at  Hlnea  were  socb  as  to  jns- 
tlty  the  order  promulgated  by  the  commis- 
sion. The  act  under  consideration,  so  far 
as  it  relates  to  depots,  was  constmed  In  the 
first  Emmons  Case  (State  ex  rel.  v.  Ry.  Co., 
76  Minn.  469,  79  N.  W.  610),  and  In  the  seo- 
ond  Emmons  Case  (lOS  U.  S.  68,  24  SiVf.  Ot 
896.  48  L.  Ed.  614). 

Affirmed. 


HENNING  V.  CARtSON  et  al.  (No.  22635.) 
(Supreme  Conrt  of  Minnesota.  Feb.  17,  1922.) 

(Bytttthua  hy  Ote  Court.). 

Ptoe«ag  •ssseoO)— Plalitiff  faoitf  aot  to  have 
SBStalaotf  bartfaa  of  ahowlaf  deTsBdant^  aa- 
svrar  to  be  ahan,  falsa,  aari  frivoloas,  «o  as  to 
aathartzo  striklaf  it. 

The  pleadings  raised  a  substantial  issue, 
and  the  affidavit  of  plaintiff,  who  had  the  bur- 
den of  proof,  was  not  snffident  to  justify  strik- 
ing the  answer  aa  sham. 

Appeal  from  Municipal  Oourt  of  Minneapo- 
lis; IMathlas  Baldwin,  Judge. 

Action  by  H.  B.  Hennlng  against  G.  Carl- 
son and  another.  From  an  order  striking  de- 
fendants* answer  as  diam,  fals^  and  frivo- 
lous, defendants  appeal.  Oljj^r  reversed. 

S.  R.  Child,  Sherman  Child,  and  James 
E.  Carr,  all  of  Minneapolis,  for  appellants. 

Wright  ft  Wright,  of  Mluueapolla.  for  re- 
spondent 

TAYIiDK,  C  Appeal  from  an  order  strik- 
ing defendant's  answer  as  sham,  false  and 
frivolous. 

The  action  Is  to  recover  the  sum  of  fSOO  on 
two  iffomisBory  notes  for  $250  each  executed 
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by  defoidants,  dated  December  20, 1020,  and 
payable  60  days  after  date.  One  note  was 
payaMe  to  T.  A.  Graves;  the  other  to  T.  A. 
Pasdi.  The  complaint  alleges  that  prior  to 
February  IS,  1921,  the  payee  tat  each  note 
"sold,  assigned  and  indorsed  the  said  promis- 
sory note  to  the  plaintiff  above  named  for  a 
valuable  consideration." 

The  verified  answer,  among  other  things, 
alleges  In  substance  that  the  notes  wore  given 
foi  part  of  the  pnrohase  price  of  a  stoi^  of 
groceries  sold  by  T.  A.  Graves  and  T.  A. 
Pasch,  the  respective  payees  therein,  to  de- 
fendant C.  Carlson ;  that  Graves  and  Pasdi 
represented  that  the}'  were  the  owners  of  the 
grocflrtes;  that  defendants  exeoated  the  notes 
believing  sndi  representations  to  be  true; 
that  nether  Graves  nor  Pasch  owned  or  had 
any  interest  in  the  grooeries;  and  that  the 
groceries  were  owned  by  C.  H.  and  Ida  Bng- 
strom,  who  had  recovered  iMMsesdon  of  than. 
The  answer  denies  "that  rither  of  said  notes 
was  assigned  or  Indorsed  to  the  plaintiff  tbr 
a  valuable  ccmslderatlon  or  otherwise."  ' 

If  the  answer  Is  true,  the  notes  had  their 
Inception  in  fraud  and  defendants  have  a 
complete  defense  to  them  unless  plaintiff  Is 
a  holder  In  due  course.  The  cbarge  that  the 
notes  were  obtained  by  frand  Is  not  contra- 
dicted in  any  way  and  must  he  taken  as  tme 
for  the  purimse  of  this  Bpi>eal.  Consequently 
the  burden  rested  on  plaintiff  to  ^ow  that  he 
purchased  the  notes  In  good  faith,  for  value, 
before  maturity.  First  National  Banl£  v. 
Denfeld,  143  Minn.  281,  173  N.  W.  661 ;  Mc- 
Wethy  v.  Norby,  143  Minn.  386,  173  N.  W. 
803;  State  Bank  v.  MlsRia.  144  Minn.  410, 
!  175  N.  W.  614 ;  Albrecht  v.  Rathai,  185  N.  W. 
259.  The  answer,  while  not  a  model  plead- 
ing, was  sufficient  to  put  in  issue  the  claim 
that  plaintiff  was  a  holder  in  dae  course,  and 
conld  not  be  stricken  oat  as  sham  luless  tbe 
facts  necessary  to  constitute  plaintiff  a  holder 
in  due  course  were  conclusively  established. 
Dnnoell,  Aflnn.  Dig.  &  Supps.  S  7658.  This  is 
not  a  case  In  whlcti  It  was  Incumbent  on  de- 
fendants to  prove  the  nonexistence  of  such 
facts :  It  Is  a  case  In  which  it  was  incumbent 
on  plaintiff  to  establish  such  facts  affirma- 
tively. The  only  evidence  presented  was 
plaintifTs  own  affidavit  that  he  bought  the 
notes  before  due  and  paid  |225  for  each  of 
them.  He  does  not  show,  except  Inferential- 
ly,  that  he  had  no  notice  of  the  infirmity  in 
tlie  notes.  His  affidavit  was  not  conclusive. 
McWethy  v.  Norby,  143  Minn.  386,  173  N-.  W. 
803.  Where  the  pleadings  raise  a  substantial 
Issue  the  parties  are  entitled  to  a  trial ;  the 
Issue  cannot  be  determined  on  affidavits.  We 
think  tbe  pleadings  raised  a  substantial  is- 
sue and  the  order  Is  reversed. 


>For  otlier  casM  lee  un*  topic  aad  KBT-NUHBDn  In  all  Ker-NumbcreA  D^iaats  and  ladaw 


Digitized  by  Google 


800 


186  NOBTHWBSTEBN  BEPOBTEB 


(Minn, 


STRONG  V.  MINNEAPOLIS  AUTOMOBILE 
TRADE  ASS'N.    <No.  22531.) 

(Supreme  Court  of  Minnesota.  Feb.  17,  1922.) 

(Svtlabua       the  Courts 

1.  Corporttlons  «=»I73— Ooe  whose  member- 
ship  hu  termla«ted  curjI  questloa  vaildKy 
of  by-law  aithortzlag  refi«ymeat  sf  nMilwr- 
shlp  fee. 

One  whose  menbenUp  in  a  corporation  has 
been  terminated  cannot  question  the  validity  of 

a  by-law  aathorirang  the  repayment  of  hia  mem- 
bership fee  on  the  gronnd  that  the  by-law,  in 
disregard  of  section  6520,  Gen.  St.  1&13,  per- 
mits a  partial  distribution  of  the  property  of 
the  corporation  prior  to  its  dissolution, 

2.  Corporations  tSzaSZ— By-law  not  expraisly 
Mtborlzed  by  statste  or  articles  may  oper* 
ate  a«  ooitraet  betweea  oorpormtloH  and  ami- 
bars. 

A  by-law,  though  not  expressly  auHiDrized 
by  statute  or  the  articles  of  incorporation,  may 
operate  as  a  contract  between  the  corporation 
and  its  members  so  as  to  he  binding  on  both. 
By  surrendering  his  original  certificate  of  mem- 
bership and  accepting  one  making  his  mem- 
bership subject  to  the  limitations  contained  in 
the  by-laws,  plaintiff  made  them  part  of  his 
contract  with  defendant. 

3.  Corporations  «»I73— By-law  providing  for 
repaynent  «f  monbersblp  fe»  boM  raason- 
aUa. 

The  by-law  set  ovt  In  the  opinjon  was  rea- 
sonable and  applied- to  plaintiff. 

4.  Corporations  ^»I73— Member  not  to  be  ex- 
pelled without  opportunity  to  be  heard  where 
property  rights  afleoted. 

An  aaaodation  cannot  expel  a  member  with- 
out an  opportunity  to  be  heard,  particularly 
where  hts  property  rights  will  be  affected  by 
his  expulsion.  The  rule  holds  good  where  cause 
for  expulsion  is  conceded,  bat  expulsion  is  dis- 
cretionary. 

Appeal  frotn  District  Goart,  Hennepin 
Oounty;  Jos.  W.  Molyneaux,  Judge. 

Actton  by  A.  W.  Strong  against  the  Mlnne- 
apoUn  Antomoblle  Trade  Association.  Judg- 
ment for  tbe  defendant,  and  from  an  order 
dencflng  new  trial,  plaintlfl  appeals.  Berera- 
ed,  and  case  remanded. 

Fowler,  Carlson,  Furber  &  Johnson,  of 
Minneapolis,  for  appellant. 
O.  A.  Will,  of  Minneapolis,  for  respondent. 

LEES,  O.  Defendant  was  incorporated  In 
January,  1909,  under  the  proTislons  of  the 
statute  relating  to  social,  educational,  and 
charitable  corporations.  Sections  6522-^27, 
G.  S.  1913.  The  purpose  for  which  it  was 
organized  was  to  give  exhibitions  and  dem- 
onstrations of  automobile  construction  and 
operation.  There  was  a  membership  fee  of 
$100|  but  no  capital  stock  or  annual  dues. 
Qualiflcations  for  membership  were  to  be 


prescribed  by  the  by-laws.  In  Deconber, 
1910,  tbe  membership  fee  was  Increased  to 
$500  by  an  amendment  amplifying  the  state- 
ment of  the  objects  of  the  association.  Plain- 
tiff was  a  dealer  In  automobile^  from  March, 
1901,  until  gome  time  in  November,  19(Mtntnt 
at  no  time  since.  He  was  admitted  to  mem- 
bership Immediately  upon  tbe  prganlzation  of 
defaidant  as  a  corporation  and  a  certificate 
of  membership  Issued  to  him. 

When  tbe  artt<des  of  iDowpoxatloii  ««n 
first  amended,  the  original  eertiflcates  of 
membership  were  tamed  in  for  eanCeUatlon 
and  new  certificates  taken  out  In  Ilea  here- 
of. On  Octobw  2, 1912.  plalntttC  snrrendered 
his  certlflcate,  and  without  an  additional 
payment  received  one  reciting  that  his  mem- 
bership was  subject  to  (iw  limitations  ood- 
tained  in  the  articles  of  Incorporation  and 
by-lawa,  and  that  he  was  entitled  to  his  pro- 
pcntlonate  share  of  the  assets  id  the  assoda- 
tlon.  At  a  meeting  held  October  26, 1911,  re- 
vised by-laws  were  adopted.  Article  24 
thereof  read: 

"Whenever  any  member  of  the  association 
ceases  to  become  a  dealer  or  a  manufaetnrer 
of  automobUes  or  ceases  to  be  actively  en- 
gaged in  the  automobile  business  either  as  man- 
ufacturer or  dealer  In  the  city  of  Aflnneapolis. 
the  association  may  by  a  vote  of  three-fourths 
of  the  memberships  issued  and  outstanding  can- 
cel such  membership  and  retire  the  same  by 
paying  to  tbe  holder  thereof  the  par  value  <^ 
said  membership  together  yiith  earned  dividends 
and  thereupon  said  membership  shall  terminate 
and  tbe  decision  of  the  members  relative  to  the 
fact  whether  or  not,  a  member  has  ceased  to 
be  Identified  with  the  automobile  businesa  ms 
herein  provided  shall  be  final  and  condusive  on 
that  point  and  the  members  be  the  sole  Judges 
thereof." 

It  was  amended  in  Jane,  1912,  by  substi- 
tuting the  words  "book  value"  for  "par  val- 
ue." 

At  a  meeting  of  the  members  on  May  27, 
1015,  a  motion  was  made  and  carried  by  a 
three-fourths  vote  to  cancel  plalntifTa  mem- 
bership and  pay  him  $600  upon  the  surrender 
of  his  certificate.  He  was  not  presait  at 
the  meeting  and  bad  received  no  notice  that 
action  would  l^fpfaken  to  terminate  his  mem- 
bership. Subserrucntly  he  was  tendered  $500, 
but  refused  to  accept  it  or  give  up  his  cer- 
tificate. In  191S  he  brought  this  action  to 
establish  his  membersblp  rights  and  have 
his  certificate  declared  to  be  In  full  force 
and  effect,  or  for  judgment  for  Its  value, 
alleged  to  be  not  less  than  $2,000,  and  for  an 
accounting  to  determine  the  amount  he  was 
entitled  to  receive  if  no  longer  a  member. 
In  its  answer  defendant  asked  that  plain- 
tlCTs  membership  be  declared  terminated  and 
his  certificate  canceled.  Upon  a  stipulated 
statement  of  facts,  the  court  made  findings, 
and,  as  a  first  conclusion  of  law,  found  that 
the  1^-law  was  valid,  and  that  defendant  ac- 
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eeptad  meabmddp  pnrBuant  to  Its  condl- 
ttofli,  and,  u  ft  Momd,  tbat  bla  nembenblp 
WM  terminated  by  the  action  taken  <m  May 
27.  19E11S.  In^nwnt  was  <«dered  terminate 
Ing  Ills  membership  and  canoeltaig  bla  cer- 
tlflcate  npon  the  payment  to  htan  oC  9000. 
Se  haa  appealed  from*  an  order  denying  a 
motion  for  a  new  trial. 

[1]  1.  Bla  first  camtentian  la  that  the  by- 
law la  Tokl  becanae  ft  antboziaea  a  dlstrlbn- 
tion  of  the  aaaeta  of  the  eorpnatlcn  In  ad- 
vance of  Its  dlBstdntfon  In  dlarecazd  of  aee- 
Oon  60S6.  Q.  B.  iSHlB.  As  we  read  bla  com- 
plaint, picture  grievance  la  not  ttiat  de- 
fendant propoaea  to  give  hbn  a  abare  in  Its 
assets,  bat  that  it  does  not  offer  him  a  larg- 
er dure,  tbongfa  It  la  true  be  also  qneatlMUi 
its  ric^t  to  termtaiate  his  memberablp.  G<m- 
oedlnft  for  Qie  pnrpoae  of  argnment,  13iat  the 
law  not  only  faUa  to  provide  tiuit  the  man- 
bership  fee  dull  be  refunded  when  member- 
ship la  terminated,  bvt  proUMta  the  expeodi- 
tore  of  corpwmte  funds  tot  fliat  pnrpoae,  bow 
Is  plaintiff  Injured  by  the  allied  miaatiiw- 
ised  expoiditure?  An  improper  dtotribotion  of 
corporate  aaaets  among  those  who  bava  ceas- 
ed to  be  membflra  may  be  qoeationed  by  tboae 
who  remain.  The  Attorney  General  may-pos- 
slbly  be  beard  In  bebalf  <tf  tibe  pnUl^  Bnt 
we  tell  to  discover  sny  groond  for  cmaplaint 
by  one  -wbo  Is  to  reoelve  money  which  the 
corporation  may  not  have  a  ri^t  to  pay  to 
bim  because  the  by-law  antliorislng  the  pay- 
ment is  InTsUd.  Onr  condnslim  la  that,  If 
pSalntUTa  membership  fass  been  lawfully  ter- 
minated, bla  fhrst  contention  oannot  be  sns- 
talned. 

[2J  2.  Defendant  was  aniborised  by  para- 
graph 2,  I  6528.  O.  8.  1913,  and  Its  articlAS 
of  Incorporation,  to  prescribe  the  terms  of 
admission  to  memberfihlp,  bnt  there  Is  noth- 
ing In  the  statute  or  Its  articles  setting  forth 
the  conditions  upon  which  membership 
might  be  terminated.  It  Is  therefore  nrged 
that  plaintiff  could  only  be  expelled  on 
grounds  recognized  at  common  law,  namely, 
the  commission  of  an  indictable  offense^  or 
an  offense  in  violation  of  his  duty  as  a  mem- 
ber of  the  corporation.  A  by-law,  though  not 
expressly  authorized,  may  operate  as  a  con- 
tract between  the  corporation,  on  one  side, 
and  its  members,  on  the  other,  so  as  to  be 
binding  on  both,  and  a  member  may  be  bound 
by  an  agreement  which  adopts  an  invalid  by- 
law. New  England  Trust  Co.  v.  Abbott,  162 
Mass.  148,  38  N.  E.  432,  27  L.  R.  A.  271.  The 
general  rule  Is  supported  by  a  Une  of  cases 
collated  In  14  C.  J.  p.  346,  and  In  Thompson 
on  Corporations,  {  980.  The  principle  was 
recognized  In  Evans  v.  Chamber  of  Com- 
merce, 86  Mhm.  448,  91  N.  W.  8,  where  It 
was  said  that  the  Interest  of  a  member  in 
an  organization  is  subject  to  its  constitution 
and  by-laws,  which  express  and  regulate  the 
contract  by  which  he  has  consented  to  be 
bound;  and  in  Hodti  Olothlng  Co.  v.  Dlck- 
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inson.  140  Ifbui.  867,  178  N.  W.  967.  irtMM 
a  by-law  prtibtblted  the  aale  of  stock  br  a 
stockholder  except  to  the  corporation,  its 
stockholdos,  or  persons  anvoved  by  than, 
and  the  stockholders  mutaally  contracted 
wltb  each  GQx9t  to  pardmse  and  hold  their 
stodc  in  acetndanaa  with  tbe  condltlona  im- 
posed 1^  the  by^JawB.  We  are  of  the  opin- 
ion thMt,  whea  plaintiff  aurmdsnd  bia  <Mrlg- 
taial  msmberahip  certlfleate  and  accepted  one 
expressly  making  his  msmberahip  subject  to 
the  limitations  contained  in  the  by-laws,  he 
adopted  article  24  as  part  of  his  contract 
with  defendant;  and  tbat  althougb  it  might 
not  have  been  enf oread  against  him  until  be 
assented  to  1^  it  could  be  thereafter. 

[S]  8.  ^e  contention  Ibat  the  by-law  doea 
not  apply  to  xdalntiUt  because  be  was  not  a 
dealer  In.  or  manufacturer  of  autonobilea 
when  be  received  his  certificate  of  meniber- 
ahlp,  and  the  further  contention  that.  If  flia 
by-law  does  apply  to  him.  It  is  unreasuiBble, 
cannot  be  sustained.  Manifestly  the  essen- 
tial purpose  of  the  usodatlon  was  to  com- 
bine and  promote  the  common  interesta  of 
those  who  were  engaged  in  flie  automobile 
bnsinesB.  One  not  connected  with  tiw  bad- 
ness would  not  ordinarily  be  acttTO  In  bla 
support  of  exhibitions  of  automobiles,  and 
tbe  Interesta  of  the  members  would  not  bo 
promoted  1^  retaining  ime  who  would  share 
in  the  profita  of  exhibitions  without  helping 
to  make  them  a  success. 

[4]  4.  There  Is  merit  in  plaintiff's  final  con- 
tention. He  was  turned  out  of  the  associa- 
tion without  a  hearing.  An  association  can- 
not expd  a  member  without  an  cf^xH-tunity  to 
be  heard,  whether  Its  Ijy-laws  make  provision 
for  notice  or  not,  and  especially  so  where  his 
property  rights  will  l>e  affected  by  his  expul- 
sion. Stevens  v.  Minneapolis  F.  D.  R.  Ass'n, 
124  Mtnn.  881,  145  K  W.  SB,  59  L.  R.  A.  (N. 
S.)  1018 ;  Burmaster  v.  Alwin,  138  Minn.  383, 
165  N.  W.  185.  The  cases  dted  in  6  Fletch- 
er Csc  Corp.  pp.  6767,  6768,  and  fi  C.  J.  pp. 
1355.  1356,  indicate  this  to  be  tlie  general 
rule  recognized  by  the  conrta  everywhere. 
Defendant's  answer  to  this  Is  that,  whea  the 
facts  justifying  expulsion  are  admitted,  as 
they  were  here,  It  would  serve  no  purpose  to 
give  notice  and  permit  a  member  to  be 
beard.  That  might  be  true  if  memberships 
were  automatically  terminated  when  mem- 
bers ceased  to  deal  In  or  manufacture  au- 
tomobiles, but  under  article  24  plalntifTs 
membership  was  not  thus  terminated.  His 
fellow  members  bad  the  power  to  terminate 
his  membership,  but  whether  they  would  ex- 
ercise their  power  was  discretionary  with 
them.  Tbe  fact  that  he  was  allowed  to  re- 
tain his  membership  for  years  after  he  had 
ceased  to  be  engaged  In  the  automobile  busi- 
ness Is  sufficient  evidence  that  whether  they 
would  exclude  him  from  the  association  was 
optional  with  his  associates.  If  he  bad  been 
givoi  a  bearing,  be  might  have  dissuaded 
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tiion  from  taking  action  as  they  did.  Be- 
cause lie  had  no  opportunity  to  be  tieard, 
his  attempted  expulsion  was  without  effect, 
and  hence  the  second  conclusion  of  law  can- 
not he  sustained. 

There  is  a  proylsion  in  the  stipulation  of 
counsel,  submitted  to  the  trial  court,  that 
the  validity  of  plaintiffs  expulsion  shall  be 
the  first  issue  for  determination,  and,  if  It 
be  held  that  the  attempted  expulsion  was 
Invalid,  such  further  proceedings  shall  be 
had  as  justice  may  require. 

The  order  denying  a  new  trial  Is  reversed, 
and  the  case  remanded  for  such  further  pro- 
ceedings as  may  be  proper  In  view  of  the 
aforesaid  stipalation. 


Ill  n  SCHOOL  DIST.  NO.  56  OF  ISANTI 
COUNTY.    (No.  22707.) 

(Suprune  Court  of  Minnesota.   Feb.  10,  1922.) 

(Syllabm  bp  the  Court.) 

1.  Schools  and  sehool  districts  «=»37 (3)— Ap- 
proval of  petiUoii  by  dlstrlot  board  1«  aecas- 
•ary  before  ladudlng  part  of  district  la  oon- 
solidated  district. 

Chapter  337,  Laws  1917  (Gen.  St  Snpp. 
1917,  Si  2606—2  to  2696--^)  provides  that, 
before  a  consolidated  school  district  which  in- 
dudes  parts  of  existing  districts  can  be  formed, 
the  petition  for  Indudlng  a  part  of  a  district 
mast  be -approved  bj  the  school  board  of  that 
district 

2.  Sehool*  aid  school  districts  «=>37(3)  — 
When  eoBBolldatloa  has  keM  dafMtad  at 
eltetioB,  MOW  petltiOM  laHst  b«  approved  by 
school  board. 

Where  a  proposition  to  form  sncb  a  con- 
solidated district  has  been  defeated  at  the  elec- 
doD,  if  new  petitions  are  thereafter  Sled  for 
another  election,  such  petitions  must  also  be 
approved  by  the  school  boards  of  the  districts 
a  part  of  which  are  to  be  indoded  in  the  pro- 
posed district 

Appeal  from  District  Court,  Isanti  Conn- 
ty;  A.  E.  Giddlngs,  Judge. 

Proceedings  to  consolidate  certain  school 
districts  and  parts  of  school  districts  with 
School  District  No.  58  of  Isanti  County. 
Districts  consolidated,  and  an  appeal  was 
taken  to  the  district  court,  which  annulled 
the  proceeding,  and  from  an  order  denying 
a  new  trial  petitioners  ai^eal.  Order  af- 
firmed. 

G.  G.  Ooodwin,  of  Cambridge,  and  Alfred 
F.  Stolberg.  of  Cffliter  City,  for  appellant. 

C.  A.  V.  0.  Pldgeon,  of  Minneapolis,  and 
P.  8.  Oiaen,  of  Mora,  for  reqiondrat 

TAYLOR.  C.  Proceedings  were  Instituted 
under  chapter  238  of  the  Laws  of  1915  (Gen. 


St  Supp.  1017.  SI  2094—1  to  2004—12),  and 
the  laws  supplementary  thereto  and  amenda- 
tory thereof  for  the  purpose  of  ccusotidaUng 
certain  school  districts  and  parts  of  dlstrlcta 
in  the  counties  ot  Isanti,  Kanabec  and 'Chi- 
sago, and  resulted  In  an  order  of  the  super- 
intendent of  schools  of  Isanti  county  con- 
solidating the  same  into  a  district  to  be 
known  as  Joint  Independent  School  District 
No.  56,  consolidated,  of  Isanti  and  Kanabec 
counties.  An  appeal  was  taken  to  the  dis- 
trict court  which  made  an  order  annulling 
the  proceedings  on  the  ground  that  the  Juris- 
dictional prerequisites  had  not  been  com- 
plied with.  An  appeal  from  an  ord^  deny- 
ing a  new  trial  brings  the  matter  before 
this  conrt 

Acting  under  section  1  of  chapter  238  of 
the  Laws  of  1016  (section  2604—1).  the  coun- 
ty superintttident  pr^;)ared  a  plat  of  the 
proposed  ctHisoUdated  district  which  was  ap- 
proved by  tbe  state  superintendrat  December 
20,  1010.  Thereafter  petitions  were  filed  and 
an  Section  called  as  provided  in  section  3 
of  the  act  of  1016  as  amended  by  secticm  1 
of  chapter  470  ot  the  Laws  of  1017  (section 
2604—3).  At  this  election.  Which  was  h^d 
January  24,  1020,.  the  loopoaition  to  form  a 
consolidated  district  was  defeated.  Shortly 
tb^eaAer  new  petitions  were  filed  with  the 
county  superintendent  who,  acting  thereun- 
der, gave  notice  of  another  electicm  to  be 
held  on  February  17,  192a  At  this  ele<^on 
tbe  proposition  to  form  a  consolidated  dis- 
trict received  a  majority  of  the  votes  cast 
and  on  February  IS,  1920,  the  county  soptt- 
Intendent  made  the  order  in  controTengr 
establieOiii^  the  consolidated  district 

The  proposed  consolidated  district  In- 
cludes three  existing  districts  and  parts  of 
two  other  existing  districts.  Section  1  of 
chapter  387  of  the  Laws  of  1017  (Gen.  St 
Supp.  1917,  {  2606—2),  provides  that  parts  of 
one  or  more  districts  may  be  Included  In  and 
become  a  part  of  a  consolidated  district  as 
provided  in  that  act  Section  2  of  that  act 
(section  2696—3)  provides  that,  before  any 
steps  are  taken  to  include  a  part  of  a  school 
district  in  a  proposed  consolidated  district, 
the  county  superintendent  shall,  in  addition 
to  the  general  plat  provided  for,  cause  a 
special  plat  to  be  made  of  the  portion  of  any 
district  proposed  to  be  so  included,  which 
Bpeclal  plat  ^all  contain  certain  designated 
information;  that  these  plats  shall  be  sub- 
mitted to  the  state  superintendent  for  ap- 
proval, modification  or  rejection;  and  that 
when  tbe  plan  for  such  consolidation  has 
been  approved  by  him— 

"eadi  part  of  one  or  more  districts  thns  In- 
duded  shall,  for  purposes  of  consolidation,  be 
regarded  as  an  entire  diBtrict  and  be  subject 
to  the  laws  and  procedure  for  consolidation  of 
entire  districts,  provided  a  petition  signed  and 
acknowledged  by  at  le&st  one-third  of  the  resi- 
dent freeholders  from  each  such  part  of  a 
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difltrict  Is  presented  to  the  county  snperintend- 
ent  of  Bcfaoolfl  asUng  for  the  formation  of  said 
coDSoIidatloa  and  provided  further  that  said 
petition  for  including  a  part  of  a  district  ia  ap- 
proved by  the  board  of  the  school  district  af- 
fected." 

No  special  plats  were  made  In  the  present 
proceedlDS.  The  general  plat  approved  by 
the  state  sopalntoident  on  December  20, 
1819^  was  the  only  plat  made  or  filed  at  any 
time;  and  after  the  proposal  to  consolidate 
had  been  defeated  at  the  first  election,  the 
second  election  was  held  without  again  sub- 
mitting the  matter  of  the  state  superintend- 
ent Whether  these  are  jurisdictional  de- 
teetB,  as  asserted  by  respondents,  or  whether 
the  general  plat  contains  all  Uie  data  re* 
quired  to  be  shown  on  the  special  plats  and 
should  be  deemed  sufficient,  as  asserted  by 
appellants,  and  whether  it  was  unnecessary 
to  resubmit  the  plat  to  the  state  superintend- 
ent before  the  second  election,  as  also  assert- 
ed by  them,  are  questions  not  necessary  to 
determine  in  deciding  this  case  as  the  order 
annulling  the  proceedings  most  be  sustained 
on  another  ground. 

[1,Z]  Where  a  part  of  an  existing  district 
is  to  be  included  in  the  consolidated  district, 
the  statutory  prorision  above  quoted  requires 
that  the  petition  therefor  tdiall  first  be  ap- 
proved by  the  school  board  of  the  district 
Here  iiarts  of  two  previously  existing  dis- 
tricts were  to  be  Included  in  the  consolidated 
district.  The  chairman  of  one  of  these  dis- 
tricts Indorsed  upon  the  plat  a  statement, 
signed  by  himself,  that  the  plan  for  the  di- 
Tlslon  of  the  district  outlined  by  the  ptat  was 
recommended  and  agreed  to  by  the  school 
board  of  the  district.  The  cleric  of  the  other 
of  these  districts  indorsed  upon  the  plat  a 
similar  statement,  signed  by  himself,  In  re- 
spect to  that  district  This  is  all  there  is  to 
Indicate  any  action  by  either  school  board. 
These  Indors^ents  were  made  before  the 
plat  vras  submitted  to  the  state  superintend- 
ent and  before  any  petitUm  for  the  consc^da- 
tlon  was  In  existence.  For  present  purposes, 
we  shall  assume,  without  deciding,  that  the 
Indorsements  upon  the  plat  were  evidence 
that  the  respective  school  boards  had  taken 
the  action  therein  etated,  and  that  such  ac- 
tion idiould  be  given  effect  as  an  approval  of 
the  petitions  under  which  the  first  election 
was  held.  But  the  proposal  to  form  a  con- 
solidated district  was  rejected  at  that  elec- 
tion. Thereafter  new  petitions  were  made 
under  which  the  election  in  controversy  was 
held.  The  school  boards  took  no  action  what- 
ever upon  these  new  petltionst  and  any  ac- 
tion which  they  may  have  taken  In  contem- 
plati<m  of  the  first  election  cannot  by  any 
permissible  construction,  be  construed  as  an 
approval  of  the  subsequent  petitions  for  the 
second  election.  The  Legislature  required, 
as  a  cfmditlon  precedent  to  the  right  to  hold 
an  election,  tliat  the  petitl<m,  not  Qie  irtat. 


should  lie  approved  by  tbe  schotd  t)oard;  and 
eTidfluUy  Old  not  Intend  that  the  ediool 
board  Of  a  distrlift  to  be  divided  should  ap- 
prove flie  propoeltion  in  advance  of  a  petitton 
tfawsfor  and  without  the  Information  af- 
forded by  the  petition. 
Order  aAhnned. 


STATE  V.  MILLER.    (Nt.  2270S.) 

(Supreme  Court  of  Ifinnesota.  Feb.  19, 1922.) 

(Syllahtu  by  tha  Court.) 

I.  Homicide  «=)254— Evldenoe  held  to  suitala 
oenvietiON  of  nurder  In  the  teeond  rievret. 

The  evidence  Joatified  the  verdict  of  mardw 
in  the  second  degxee. 


2.  HoMlcide  «=9l28.  145  —  Intast  presuned 
from  fact  of  killing;  indictment  held  not  de- 
fective for  charging  defendant's  design  to  ef- 
fect dektli  of  deceased  or  another. 

The  indictment  is  not  defective  In  charg- 
ing a  design  on  the  part  of  defendant  to  "effect 
the  de&th  of  Albert  W.  Fenton  or  another." 

3.  Homicide  «=9286(2)— Cbanilng  sot  to  osa- 
alder  advloe  of  oeantel  la  respect  to  aa  ar- 
rest iMid  aet  error. 

No  reversible  error  occurred  In  charging 
that  the  jnry  need  not  consider  the  advice  of 
eomisel  in  respect  to  the  arrest  of  one  Bow- 
man, with  whom  defendant  had  bad  trouble, 
and  who,'  he  believed,  was  approaching  armed 
when  the  bomldde  occurred. 

4.  Witnesses  «=s>277<5)— Cross-sxamlsiBg  de- 
feadant  as  to  threat  te  shoot  a  dlffereat  per- 
son held  error. 

It  was  error  to  permit  cross-examhiatlom 
of  defendant  as  to  threats  to  shoot  others, 
there  being  no  suggestion  in  the  record  that  de- 
fendant thought  Fenton  .was  any  one  else  than 
Bowman.  l%ia  error  was  agcravated  by  the 
state  calling  a  witness  to  show  that  some 
months  before  defendant  had  said  he  would 
shoot  one  Pearson.  Certain  other  testimony, 
which  accentuated  the  evil  effect  of  the  ori- 
dence  thus  received,  was  improper. 

9.  CriMlnal  law  «s»83B«Derettdant  sot  satltlod 
to  cepy  ef  eourfs  charge  before  flail  arga- 
■aeaL 

Defendant  was  not  entitled  to  a  copy  of  the 
charge  of  the  court  before  the  final  argoment 
to  t&e  Jury. 

6.  Criminal  law  «=962S(3}— Plaintiff  eoald  aet 
object  to  Instrsetion  on  self-defense  in  ab- 
sence of  request  for  more  spedflo  Instnietloa. 

No  advantage  can  he  taken  by  defendant  for 
failure  to  more  fully  instruct  al  to  the  law  of 
self-defense. 

7.  Honloide  «=»305-tBStrnetlon  that  dofead- 
aat  was  reepoaslblo  nnder  all  olroamstaiieas 
for  what  his  brother  thought  and  did  when 
firing  fatal  shots  held  error. 

The  evidence  was  such  that  it  was  not  prop- 
er to  instruct  that  defendant  was  under  aU  dr- 
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canutancea  responstbI«  for  what  Ui  brother 

thcmg^t  and  did  when  firiiis  the  fatal  ahota. 

8.  Homlorde  ^3>309(2)  —  Refusal  to  labmlt 
manslaughter  In  seoond  degree  hetd  net  error. 

It  was  sot  error  to  refnse  to  iubmit  man- 
■laaghter  In  the  second  decree.  The  Bubmia- 
■lon  of  that  degree  might  be  proper  as  to  de- 
fendant's brother;  but,  if  the  brother  waa 
onl7  gnilty  of  manslaagbter  in  the  second  de- 
'  gree,  defendant  was  entitled  to  an  acquittoL 

».  Homlcde  «»39,  309(4)— EvIdMoe  held  to 
Justify  aabmlsslH  t/t  Urtt-MgrM  mtMlaugb. 
ter;  hMt  of  passion  may  be  a«u»d  ky  fright. 

lie  eridence  justified  the  submission  of 
first-degree  manslanghter.  Heat  of  passion 
may  be  caused  by  fright  an  veU  as  by  anger. 

Appeal  from  District  Court,  Beltrami 
Ooonty;  O.  W.  Stanton,  Judge. 

Bobert  MlUer  was  convicted  of  murder  in 
the  second  d^ree,  his  motion  for  new  trial 
was  denied,  and  he  appeals.  Order  and  Judg- 
ment set  aside,  warden  of  state  penitentiary 
at  Stillwater  directed  to  surrender  the  de- 
fendant to  the  sheriff  of  Beltrami  county, 
and  the  caoee  remanded  for  new  txiaL 

Mlddleton  ft  Mlddletoo,  of  Baudette,  and 
M.  3.  Dtay,  of  Pertiam,  for  appellant 

OL  lu  Hilton,  Atty.  Oen.,  Jan.  E.  Marldiam, 
Aflst  Atty.  Gen.,  and  Orabam  M.  Tbnant», 
Go.  Atty.,  of  Bemidjl,  for  the  State. 

HOLT,  jr.  The  defendant,  Bobert  Miller, 
and  his  brother  George  were  Jointly  Indicted 
for  the  crime  of  murder  in  the  first  degree. 
They  ,liad  separate  trials.  After  the  ac- 
quittal of  George,  Bobert  Miller  was  tried 
and  foond  guilty  of  murder  in  the  second 
degree.  His  motion  for  a  new  trial  being 
denied,  sratenee  was  passed  and  be  appeals. 

These  facts  seem  undisputed :  In  a  newly 
settled  part  of  Beltmmi  county,  about  17 
miles  south  of  Baudettb,  this  defendant  had 
a  claim.  He  was  31  years  old.  In  January, 
1921,  he  and  his  family,  consisting  of  his 
wife  and  three  small  children,  were  tempo- 
rarily living  with  his  brother  George,  who 
was  10  years  younger.  About  S  miles  north- 
easterly from  George's  claim  was  a  meadow 
owned  by  one  Dtedrick,  who  bad  sold  the 
hay  stum  page  to  Bobert  Miller  for  three  sea- 
sons, beginning  with  1918.  The  latter  sub- 
let a  part  thereof  for  the  season  of  1919  to 
Ellis  Bowman,  who  lived  a  short  distance 
east  from  the  meadow.  Some  .mlsundeEV 
standlng  in  respect  to  cutting  the  hay  arose 
in  1920.  Bowman  and  hia  family  started  in 
to  cat  and  haul  away  some  of  the  hay. 
George  observed  this  and  Informed  Ills  broth- 
er, who  was  in  Baudette.  The  latter  sought 
legal  advice.  As  a  result  Bowman  was 
charged  first  with  grand  larceny,  but  aftw- 
ward  wlOi  petit  larceny;  tbe  last  charge  be- 
ing set  for  trial  on  February  18,  1921. 


Threats  of  some  sort  Taited  Iv  Bowman 
reached  the  ears  of  the  Miners  previous  to 
tbe  homicide.  On  January  12th  a  large  hay- 
stack put  up  by  Robert  Miller  aa.  the  meadow 
was  burned.  He  suspefitcd  the  fire  to  have 
been  set  by  some  one  in  the  Bowman  family. 
On  January  25th  tbe  Millers  began  to  haul 
what  hay  r«nained  away  from  the  meadow. 
This  seems  to  have  beoi  put  tip  In  very  small 
stacks,  or  large  cocks.  And  it  is  to  be  in- 
ferred that  this  hay  bad,  in  part  at  least, 
been  cut  by  the  Bowmaos,  but  that,  perhaps, 
tho  Millers  had  gathered  and  started  it  The 
Millers  came  for  the  second  load  tftortly  be- 
fore sunset  on  January  25.  1021.  A  lUtle 
later  a  neighbor,  Nlcfc  Simlnovik.  also  arrived 
to  help  them  haul.  'He  was  given  a  shovel 
and  told  to  go  with  his  team  to  a  small  stack 
some  93  pace!t  east  and  slightly  north  of  tbe 
stack  the  Millers  were  loading  from.  While 
Ki(%  was  shoveling  away  the  snow  from  the 
stack  he  was  to  load,  the  Millers  were  work- 
ing, George  being  upon  the  load,  and  this  de- 
fendant pitching  up  the  hsy  from  the  stack 
bottom,  which  was  now  not  much  higher  than 
the  surface  of  the  snow.  As  these  parties 
were  so  working  Albert  W.  Fenton,  a  young 
settler  who  had  a  claim  a  few  miles  away, 
and  who  was  engaged  in  sawing  stovewood 
for  the  settlers  w^ith  a  portable  saw.  came 
from  his  last  Job  about  a  mile  distant  from 
tliis  meadow.  He  was  on  skis,  cariylng  a 
rifle  in  his  hand,  and  approached  the  Millers 
diractly  from  the  north.  When  about  200 
feet  away  be  rec^ved  tn'o  mortal  gunshot 
wounds.  One  bullet  entered  near  the  navd 
and  was  found  imbedded  In  bis  back,  half 
an  inch  under  the  skin.  It  was  a  soft-nosed 
bullet.  It  had  made  a  hole  large  enou^  to 
admit  the  fist,  and  had  severed  completely 
the  large  Intestine.  Medical  testimony  was 
that  It  would  produce  death  in  less  than  half 
an  hour.  The  other  ballet  entered  about  one 
inch  above  and  slightly  forward  of  the  right 
ear.  It  tore  away  the  whole  top  of  the  head 
and  scattered  the  brains  and  bones  of  tbe 
head  some  distance.  Because  of  this  ex- 
plosive effect  it  was  impossible  to  determine 
the  course  of  the  bullet  through  the  head. 
Fenton  fell  with  his  head  to  the  east  and 
feet  to  tbe  west  of  the  skis,  which  remained 
in  the  course  he  had  come,  the  rear  end 
of  one  ski  being  up  against  his  body  and  the 
front  end  of  tbe  other  Just  behind  his  thigh. 
He  lay  on  his  left  side,  his  bare  right  hand 
touching  the  barr^  of  the  rlfle^  whldi  lay 
across  his  left  1^  with  tbe  butt  towards  the 
feet  On  his  left  band  was  a  leather  mitten 
over  a  woolen  one-  I3ie  rlgbtjumd  mitten 
was  in  frcmt  of  tbe  body.  His  cap  was  from 
6  to  10  feet  directly  east  vX.  his  bead.  There 
was  an  exploded  shell  In  tbe  rifle  and  one 
unexploded  In  tbe  dumber.  Two  enapty 
shells  were  found  about  200  feet  north  ot 
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where  Fenton  la;  where  hlB  Bkl  tradu  pua* 

ed  throDfl^b  a  two-strand  wire  fence.  One 
empty  shdl  wu  foimd  where  the  Millera 
were  loading.  George  had  a  xifle  whlcb  he 
had  etood  In  Hie  enow  near  the  Bta<ft.  The 
rifle  was  the  same  make  aa  Faifam*8»  A  20O- 
SOOO  Savi^  the  bullet  of  which  travels  with 
the  speed  8,000  feet  a  momd.  Fenton  was 
an  expert  shot.  He  waa  left-banded.  He 
«hot  frcon  the  left  shonlder,  need  a  hanmor 
with  the  left  hand,  and  also  pitched  ball  with 
tliat  hand.  His  rifle  ejected  the  eanpty  sbdls 
towards  the  right  The  empty  shells  foimd 
by  the  fence  were  Just  east  of  the  ski  tra^s. 

The  ertdence  ta  conflicting  aa  to  what  took 
place  from  the  time  Fenttm  waa  nottoed  by 
the  three  men  at  the  haystacks.  Ko  tme 
places  him  as  far  north  as  the  fenc&  VUSk 
testified  that  he  first  noticed  menton  about 
ftO  or  7B  feet  north  of  where  be  felL  He  was 
striding  along  oo  his  skis,  swinging  flte  rtfle 
In  his  right  hand.  He  saw  George  slide  from 
the  load  to  the  stack  bottom,  and  Bobert 
glTlng  the  rtfle  to  George.  Both  stood  <m 
the  sooth  Me  of  the  load.  A  shot  was  fired, 
but  Fenton  paid  no  attenUon,  cmnlng  rtgftt 
along.  A  second  Shot  rang  ont  from  behind 
the  load.  Febton  hesitated  or  staggered. 
At  that  moment  a  white  owl  was  settling  on 
a  charred  tree  stump  a  few  feet  northeast 
from  Nick,  attracting  his  attention  for  a 
second.  At  that  instant  he  beard  a  third 
shot.  George's  team  was  restiTe.  He  saw 
Fenton  prone  on  the  snow;  heard  a  death 
gurgle,  bnt  no  further  move  or  sonnd  from 
biDi.  He  hurried  over  to  the  Millers  asMng, 
"Who  is  that?"  Robert  said,  "I-ook  out;  he 
can  shoot  you,"  and,  pushing  Nick  behind 
the  load,  added,  "That  is  the  Bowman."  He 
also  Inquired  of  Nick  how  many  shots  be 
heard.  Nick  told  him  three;  whereupon 
George  spoke  up  saying,  "That  Is  right ;  he 
shoot  twice,  and  I  shot  once  and  get  -blm." 
Nick  hurried  bertc,  got  his  team,  and  started 
ahead  of  the  Millers.  The  latter,  walking  on 
the  south  side  of  the  load  for  some  distance, 
called  to  Nick  to  see  whether  the  man  moved. 
They  drove  home.  The  Millers  slid  off  the 
hay,  turned  the  stock  loose,  loaded  the  wife 
and  children  In  the  sled,  and  drove  to  the 
home  of  G.  H.  Crabtree,  four  miles  distant. 
Mr.  Crabtree  was  constable.  Belatlng  what 
had  occurred,  Robert  Miller  stated  that  they 
had  had  a  duel  In  the  meadow,  that  he  di- 
rected George  to  aim  at  the  man,  and  that 
GeOTge  was  no  more  in  for  it  than  he  was. 
Nick  testified  that  the  Millers  did  not  warn 
or  call  out  to  Fentm  before  the  gon  was 
fired,  nor  during  or  after  firing,  and  that 
Fenton  never  spok&  Nick  had  his  cap  pulled 
down  over  his  ears. 

The  Millers  testified  that  Fenton,  whcon 
they  took  to  be  Bon-man,  shot  direct  at  them 
when  George  slid  off  the  load  and  Robert  ran 
for  the  rifle;  that  both  went  behind  the 
load;   Uiat  Fenton  fired  a  second  boUet, 


whicb  tib«y  Heard  stHka  tlie  load,  pMdng 
between  them;  that  Bobert  <»lled  to  Oecnrge 
to  dioot  to  let  him  know  that  they  vvn 
armed ;  that  he  did  not  tell  George  to  aim  at 
E^ton;  fliat  he  hollered  at  ^Im;  that  when 
Fent<m*a  bullet  stmck  the  load  George  wait 
to  the  other  end,  threw  up  the  gun,  and  shot 
withont  taking  atm,  witboot  any  Intentkm  at 
hitting  the  man,  but  merely  to  warn  or  scare 
him  alt ;  that  the  adndsslons  to  Crabtree  and 
others  txy  Bobert  that  he  advised  Oeoi^  to 
aim  at,  or  to  shoot  at,  Fenton.  and  that  be 
was  responsible  for  what  Gein^  did,  were 
not  tni»,  but  Uiat  be  so  admitted  In  ordM  to 
shield  George  or  to  share  the  respondblU^ 
with  him.  Their  teetimMiy  also  was  that 
after  George  fired  the  last  aibot  Fenton  called 
ont,  "Who  or  what  are  yon  ahooting  atr* 
and  after  that,  wbai  down,  he  raised  on  bis 
dhow  and  called  in  a  stroi^  clear  voioe  to 
them  to  come  over  quickly,  bat  that  they  did 
not  dare  to  go,  and  started  ttar  home,  think- 
ing the  Bowman  family  wotUd  be  tbine  foe 
revenge.  The  argumaat  Is  also  made  In  tii^ 
bebalf  that  the  shells  at  the  fence  Indicate 
that  Foiton  had  shot  at  them.  It  Is  conceded 
that  defendant  requested  Oe  parties  who 
went  to  the  meadow  on  the  night  of  tlie 
shooting  to  ascertain  if  the  one  shot  needed 
assistance,  and  those  who  went  the  next 
morning  to  bring  In  the  body  to  go  bm<A 
along  the  ski  track  and  look  for  onpty  ehdis, 
and  that  two  shells  were  found  at  the  fence, 
as  stated.  In  the  behalf  of  defendant  the 
argument  Is  also  advanced  that  the  bullet 
which  shattc^red  Faiton's  heed  did  not  come 
from  tbe  last  shot  fired  by  George,  because  it 
would  have  been  an  utter  Impossibility  for 
him  to  have  spoken  after  so  hit,  and  farther^ 
more,  the  empty  shell  in  Fenton's  gun  not 
ejected,  as  would  have  been  the  case  had 
It  been  fired  before  Fenton  waa  wounded, 
Indicates  that  it  was  fired  when  be  was  down, 
so  that  he  could  not  manipulate  the  gun  as 
is  ordinarily  done  by  one  accustomed  to  such 
weapon;  also  that  the  location  of  Fenton's 
cap  and  the  brain  and  bone  tissue  from  his 
skull  directly  c^st  from  the  position  of  Ms 
bead  proves  that  this  wound  could  not  have 
come  from  George  Miller's  gun,  but  frtnn 
Fentm's,  either  being  discharged  as  he  fell 
when  hlf  by  the  bullet  which  entered  his 
abdomen,  or  perhaps  intentionally  fired  by 
him  .after  the  others  left,  to  end  the  pain 
and  misery,  realizing  that  the  wound  was 
mortal 

In  addition  to  stating  Uie  divergent  ac- 
counts of  the  shooting,  It  should  be  added 
that  there  can  be  no  possible  doubt  of  the 
fact  that  the  Millers  believed  tiiat  the  man 
approaching  them  was  Bowman  bent  on  th^ 
harm,  and  that  their  overwrought  fears  on 
that  score  resulted  In  the  r^;rettable  trag- 
edy. If  any  shots  were  fired  1^  Fenton  be- 
fore George  Miller  used  his  gun,  it  la  a  moral 
certainty  that  they  were  not  directed  towards 
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the  Millers.  It  was  tor  the  jary  to  aolre  the 
eontradictlons  between  the  Btorles  of  NLck 
aud  the  Millers,  taking  Into  consideration 
that  their  admissions  differed  from  their 
testimony  on  the  witness  stand.  It  was  also 
within  the  Jurors'  province  to  omslder  the 
physical  facts  adverted  to  ot  which  there 
was  no  dlspnte*  and  others  ap[>earlng  from 
the  evidence,  to  aid  them  In  arriving  at  the 
truth  in  respect  to  the  death  of  Fenton  and 
defendant's  part  therein.  We  may  also  add 
that  there  is  a  dispute  as  to  the  time  of  the 
occurrence;  the  state  contending  that  the 
shooting  took  place  when  the  sun  was  stlU 
a  foot  above  the  horizon  and  shining  bright- 
ly, l^e  defendant  said  that  the  son  was  be- 
low and  It  was  getting  dusk.  The  owl  might 
be  supposed  to  strengthen  defendant's  con- 
tention in  this  respect  as  well  as  tend  to 
explain  the  preaence  ct  ttu  emp^  shells  near 
the  fence. 

[1]  Without  further  discussion  of  the  evi- 
dence, we  hold  that  the  Jury,  acc^tlng  as 
true-  Nick's  account  and  d^endant's  state- 
ments made  on  the  evening  of  the  homi- 
cide, and  rejecting  entirely  the  testimony 
of  defendant  and  his  brother  George,  could 
rightfully  find  murder  in  the  secMid  d^rea 
It  does  not  matter  whether  the  bullet  which 
shattered  Feuton's  brain  came  from  his  own 
gun  or  from  George's  so  far  as  affecting  the 
gallt  of  the  act  of  firing  the  bullet  which 
caused  the  abdominal  wound.  That  wound 
was  necessarily  mortal,  and,  bey<Hid  dispute, 
was  inflicted  by  George.  It  remains  to  con- 
sider whether  any  of  the  errors  aBslgued  are 
of  such  character  that  a  new  trla)  should  be 
granted.  *. 

IT}  Tbsn  Is  no  merit  in  Uie  dalm  that  the 
Indictment  Is  fatally  defective  because  In 
dbari^g  a  premeditated  design  to  kUl  Albert 
W.  Fenton  the  words  "or  another"  were  add* 
ed.  Were  those  wtHds  omitted,  no  flaw  could 
be  urged.  Intent  to  kill  a  human  being  was 
presumed  from  the  fart  of  killing  Fienton, 
and  diqinvirtng  such  intoit  was  open  to  de- 
fendant under  the  present  Indictment  the 
same  as  If  the  words  quoted  bad  not  heoi 
there. 

[I]  The  state  Aidted  the  fact  that  defend- 
ant had  sworn  out  two  complaints  char^g 
BlUs  Bowman  with  hay  stealing.  -The  only 
purpose,  no  doubt,  was  to  {vovte  malice  to- 
wards Bowman.  To  meet  this  attack  de- 
fttidant  offered  to  prove  that  he  made  the 
oomplaints  on  the  advice  of  counsel.  It  was 
ruled  out.  We  think  this  error.  However, 
subseQUCTitly  the  county  attorn^  in  cross- 
examining  defendant  brought  out  the  fact 
that  dettodant  had  sought  and  acted  on 
legal  advice  In  swearing  out  the  complaints. 
The  court  seemed  to  have  forgotten  that  tes- 
timony when  In  the  chaise  he  stated  that 
counsel's  argument  based  on  the  fact  of 
having  had  legal  advice  was  Improper.  This 
was  wrong.  But,  were  this  the  only  error. 


It  ought  not  to  cause  a  retrial,  for  the  advice 
of  counsel  in  the  hay  oootroversy  and  the 
right  or  wrong  of  Bowman's  arrest  oould 
have  little,  if  any,  bearing  upon  the  motive 
In  resorting  to  the  use  of  the  rifle  In  the 
meadow. 

[4]  Defendant  always  maintained  that  he 
believed  Fenton  to  be  ElUs  Bowman,  and 
that  he  knew  of  none  other  who  bore  him 
enmity.  Against  objections  the  prosecuting 
attorney  was  x>crmitted  to  cross-examine 
him  as  to  others  against  whom  he  bad  made 
threats  to  kill.  In  view  of  the  fact  that  on 
his  direct  examination,  as  well  as  In  all  his 
statemMits  concerning  the  homicide,  defend- 
ant had  not  given  the  sUghteat  hint  that  he 
took  Fenton  to  be  any  one  else  except  Bow- 
man, there  was  really  no  Justification  for 
the  attempt  by  cross-examination  to  thus 
attack  defendant's  character  and  bring  In 
a  collateral  issue.  However,  had  It  stopped 
with  the  answers  of  defendant,  there  could 
not  have  been  so  much  ground  of  complaint. 
But  that  was  not  alL  The  state  was  per- 
mitted to  lay  a  foundaU(«i  for  impeachment 
and  to  contradict  him  by  calling  a  witness, 
the  village  marshal  at  Spooner,  who  testified 
that  some  time  befpre  when  defendant  lived 
there  he  Inquired  of  tbe  officer  whetber  he 
did  not  have  tbe  right  to  shoot  a  sewing  ma- 
chine agent,  Pearsw,  who  persisted  in  call- 
ing at  his  home  In  his  absoice;  that,  when 
the  officer  told  him  he  had  not,  he  insisted 
that  he  had  and  would  do  so  If  he  came 
again.  The  qaestton  for  the  Jury  was. 
whether  defendant  prwnedltatedly  or  dedgn- 
edly  killed  the  deceased,  or  kUled  him  In 
s^-defensfe  In  determining  this  Issue  It 
was  put  before  them  as  pn^wr  for  ctmsldera- 
tlon  that  defoidant  a  few  mondis  before 
threatmed  to  shoot  a  man;  debated  with  an 
officer  Uie  law  his  rl^t  to  so  do.  Insist* 
ing  thereon  evm  after  being  told  he  had 
non&  A  reviewing  court  having  beficire  it 
the  question  of  the  propriety  of  the  fln^i^ 
of  guilty  dora  not  readily  ke^  from  its 
mind  snch  a  fact  as  that  to  which  the  aBlcet 
tesUfled.  The  Jury  did  not  know  that  the 
evidence  was  not  proper  to  be  considered  bj 
them  In  determining  defendant's  guilt  or  In- 
nocmce.  Indeed,  it  had  observed  that  de- 
fendant's counsel  objected  earnestly  to  the 
evidence  of  the  officer  as  not  amtpetent  proof 
of  guilt,  hut  that  the  court  received  it  as 
cranpetent.  It  understood  that  It  had  a 
bearing  on  the  Issues,  ^is  evidence  be- 
came more  prejudicial  because  of  some  tes- 
timony, we  think.  Improperly  drawn  out  from 
Nick  by  the  state.  It  was  this:  That  the 
thought  came  to  the  witness,  when  he  aaw 
the  shooting,  that  Robert  and  George  might 
Shoot  him  and  then  claim  that  Fenton  shot 
him,  Nick,  and  hoice  they  Justifiably  fired 
at  Fenton.  There  would  then  be  no  witness 
agatDf^t  them,  and  their  defense  would  be 
perfect   This  explanation  of  Nick's  frame 
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of  mind,  thra^  fancifnl  and  HTorlng  some- 
what of  an  ofterthougbt,  fitted  w«U  In  wlOi 
the  theory  developed  through  the  officer's 
testlni(»y  that  defendant  was  a  desperate 
character  and  likely  to  shoot  without  wax* 
rant  The  testimcmy  of  Qte  oBeer  and  that 
part  of  Nick's  Just  r^erred  to  was  a  direct 
attack  upon  defendant's  character  when  he 
hud  not  made  It  an  Issue.  It  B«ved  well 
upon  which  to  predicate  an  unwarranted 
argument  that  defendant  was  of  a  vicious, 
reckless  disposition,  prone  to  shoot  a  hu- 
man being  on  slightest  provocation.  That 
evidence  of  such  eharcter  is  not  competent 
was  held  In  State  v.  Nelson,  148  Minn.  286, 
1^  N.  W.  860,  a  homicide  case,  and  has  been 
held  In  other  classes  of  cases.  Campbell  t. 
Aarstad,  124  Minn.  284,  144  N.  W.  956;  State 
V.  Taylor;  144  Minn.  377,  175  N.  W.  616.  We 
think  the  evidence  referred  to  was  incom- 
petent, and  so  prejudicial  that  a  new  trial 
should  be  had. 

[5]  Before  the  closing  arguments  b^an, 
defendant's  counsel  requested  the  court  to 
furnish  him  with  a  copy  of  the  charge,  un- 
der section  7802,  G.  S.  1913,  which  provides: 

'before  tbe  armament  burins  eltlier  party 
may  submit  to  the  court  written  Instructions  to 
tbe  jury,  opposite  each  of  which  the  judge  eball 
write  the  words,  'Qiven,*  'Given  as  modified,' 
or  'Refusei^';  and  the  court,  in  its  discretion, 
may  hear  arguments  before  acting  on  such 
regaests.  And  the  court  on  its  own  motion 
may,  and  upon  request  of  either  party  shall, 
lay  b^ote  the  parties  before  the  commeaee* 
ment  of  the  argument  any  inatractions  which 
It  win  give  in  its  charge,  and  all  bu<^  instrne- 
tiona  may  be  read  to  the  jury  by  either  party 
as  part  ot  his  argument.  But  at  the  close  of 
the  argument  tbe  court  may  give,  with  the  in- 
stmctions  so  approved,  such  other  histnictlons 
as  may  be  necessary  fully  to  present  the  law 
of  the  case." 

It  ifl  clear  from  the  plain  reading  of  this 

statute  that  tbe  part  of  the  charge  which 
counsel  1$  ^titled  to  ^ave  delivered  to  him 
before  he  begins  hia  argument  Is  limited  to 
the  instructions  previously  submitted  to  the 
court,  by  either  party,  and  which  he  has  had 
the  opportunity  to  consider  and  mark  as 
"Given"  or  as  "ModlBed."  Tbe  court  did 
not  err  In  refusing  to  furnish  a  copy  of  the 
charge  at  counsel's  request. 

[6}  Exception  is  taken  to  the  charge.  In 
the  main  it  is  clear,  accurate,  and  adequate. 
The  claim  that  there  was  not  a  full  and  com- 
plete statement  of  the  law  of  self-defenae  can- 
not avail  defendant,  for  there  was  no  re- 
quest to  instruct  more  specifically  upon  that 
subject.  Self-defense  was  submitted,  the 
court  saying: 

"Our  law  concedes  tbe  right  of  self-defense, 
and  it  concedes  tbe  rigbt  to  kill  in  self-defense, 
but  only  in  extremity  and  when  no  other  rea- 
sonable means  to  avoid  great  bodil;  barm  are 
apparent  to  tbe  person  resorting  to  it,  and 
that  ia  a  principle  ot  law  you  must  bear  in 


nlnd  and  apply  tai  coutderbir  the  e^enee  la 
this  ease." 

[7]  The  sentence  Just  prior  to  the  one 
quoted  is  assigned  as  prejudicial^  errone- 
ous. It  reads: 

"If  you  find  that  George  Bliller  and  tUs  de- 
fendant, Robert  Miller,  did.  believe  and  bad 
reasonable  ground  to  believe  that  tbe  approacb- 
ing  man  was  Ellta  ^Bowman,  then  it  is  your  duty 
to  consider  tbe  evidence  on  the  tbeory  that  tbe 
man  who  was  killed  was  in  fact  Ellis  Bowman, 
in  wlileh  ease  you  will  carefully  consider  and 
wei^  tbe  evideoee  and  reach  a  condnsion  in 
year  own  minds  as  to  whether  George. MUler, 
tbe  one  who  fired  the  fatal  shot,  was  Justified 
in  resorting  to  the  means  of  defense  which  he 
then  used,  whether  the  danger  was  so  immi- 
nent as  to  justify  a  man  ot  ordinary  prudence, 
in  tbe  exercise  of  reasonable  care,  to  resort  to 
tbe  means  resorted  to  by  him." 

It  can  hardly  be  claimed  that  this  Instruc- 
tion Is  oorrect  as  to  defendant,  unless  the  jury 
found  that  he  directed  George  to  shoot  at 
the  deceased.  If  defendant  merely  handed 
the  gun  to  George,  and  directed  him  to  shoot 
It  off  to  let  the  supposed  Bowman  know  that 
they  were  armed,  and  George  willfully  or 
negllgoitly  fired  It  at  the  man,  defendant 
ought  not  to  occupy  the  same  position  as 
George.  In  that  situation  George  might  be 
found  guilty  of  unjustifiable  homicide,  but 
Bobert  should  be  held  not  guilty.  A  dlrec* 
tlon  to  shoot  to  warn  was  not  advising,  aid- 
ing, or  abetting  In  a  wrong.  No  harm  could 
reasonably  be  expected  from  shooting  off  a 
rifle  Cor  such  purpose.  It  was  wrong  to 
make  defendant's  guUt  depend  upon  the 
knowledge,  belief,  and  latent  of  another  who. 
In  doing  a  harmless  act  requested  by  defend- 
ant, acted  culpably  negligent  or  otherwise. 
Arnold  v.  Com.,  56  S.  W.  894,  21  Ky.  Law 
Rep.  1566;  Mickey  v.  Com.,  9  Bush  (Ky.)' 
594.  It  may  perhaps  he  urged  that  the  er- 
TW  here  pointed  out  is  not  available,  for  no 
Instruction  was  requested  to  cover  this 
phase  of  the  evidence,  and  no  suE^estlott 
was  given  before  the  Jury  retired  that  there 
was  anything  amiss.  It  Is  now  called  at- 
tention to  BO  that  the  rights  of  the  parties 
may  be  more  clearly  defined  upon  another 
trial. 

Error  is  assigned  npon  the  refusal  to  glTO 
this  requested  Instraetlon: 

"When  one  kffls  another  mistaking  him  for 
an  enemy,  if  tbe  mistake  was  an  bonent  and 
nonnegllgent  one,  tbe  right  to  plead  self-defense 
is  the  same  as  it  would  have  been  had  tbe  per- 
son killed  actually  been  the  enemy  whom  he 
was  supposed  to  be.** 

This  Instruction  might  well  have  been  sub- 
stituted for  the  one  actually  given,  for  the 
latter  Is  lengthy  and  more  Involved.  But, 
except  In  the  respect  above  alluded  to, 
wherein  Robert  was  made  responsible  for 
whatever  George  did  or  deemed  necessary 
to  do  In  the  premlsea,  the  Inatractions  givoi 
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vpon  this  pbase  of  the  evidence  were  BUb- 
■tantially  correct,  and  not  mlsleadtns. 

[1]  Defendant  reauwted  an  Instrnction 
tha^  if  the  Jury  did  not  And  tdm  guilty  of 
murder  In  the  first  or  second  d^ree,  and 
found  the  killing  nc-lther  excusable  nor  Jns- 
ttflable,  Uiex  ml^t  find  him  gnllty  of  man- 
slaughter In  the  second  d^ree.  If  they  fbund 
beyond  a  reastmable  doubt  Uiat  the  death 
of  Albert  W.  FenUm  was  caused  by  the  cul- 
pable negligence  of  the  defendant  The  defi- 
nition of  manalaugbt»  in  the  second  de- 
gree which  might  be  claimed  applicable  la: 

"Such  homicide  is  manslaogbter  In  the  sec- 
ond degree  when  committed  witbont  design  to 
dteet  death  *  *  *  by  any  act,  procurement, 
or  culpable  neglifence  of  any  person,  which, 
accordhog  to  the  proyisions  of  this  diapter, 
does  not  constitute  the  crime  of  murder  io 
the  first  or  second  degree,  nor  manslau^ter 
in  the  first  degree."  O.  S.  1918,  |  8612. 

It  is  pecnllar  that  murder  In  the  third  de> 
gree  Is  not  also  excluded.  But  perhaps  Its 
own  deflnltlan  as  Interpreted  In  State  t.  Nel- 
sen,  supra,  excludes  It  The  court  rightly 
refused  to  submit  second  d^ree  manslaugh- 
ter. Had  George  been  tried  jointly  with 
d^endant  It  might  pr<^rly  have  been  sob- 
ndtted  as  to  George  on  the  theory  that  he 
was  culpably  negligent  In  the  handling  of 
the  rifie  when  he  shot  to  scare;  but  then 
this  defendant  would  have  been  entitled  to 
an  Instruetlon  that,  If  the  ]ury  found  George 
guilty  of  no  higher  degree  of  homicide  than 
manslaughter  In  the  second  degree,  be,  Rob- 
ert should  be  acquitted.  For,  as  already 
stated,  there  could  be  nothing  criminal  In 
the  advice  to  shoot  to  scare  under  such  cir- 
cumstances. Defendant's  claim  In  Oils  re- 
spect is  not  so  Incredible  but  that  the  jury 
might  find  it  true  and  also  find  it  to  be  true 
that  George  was  culpably  negligent  This 
would  justify  a  verdict  of  second-degree 
manslaughter  agaluRt  George.  See  Ringer 
V.  State,  74  Ark.  262,  85  S.  W.  410;  State  v. 
Vance,  17  Iowa,  138;  State  v.  Hardle,  47 
Iowa,  647,  29  Am.  Rep.  406 ;  Bmbry  v.  Oom. 
(Ky.)  12  S.  W.  388;  People  v.  Stubenvoll,  62 
Mlcte  329,  28  N.  W.  883 ;  Bliss  v.  State,  117 
Wis.  696,  94  N.  W.  825.  But  Robert  could 
not  be  found  guilty  because  of  George's  cul- 
pable neRlisence,  Robert  alcme  or  both  to- 
gether not  bring  otherwise  at  fault.  There 
is  no  evidence  tending  to  show  that  Robert 
knew  George  to  be  negligent  or  Incompetent 
In  the  use  of  firearms,  or  liable  to  lose  his 


head  under  excAtement  m  that  tttere  would 
be  any  basis  for  the  jury  to  find  that  it  waa 
culpable  negligence  for  Rob^  t»  mmly 
hand  the  rifle  to  George  and  request  him  to 
shoot  to  warn  deceased. 

[I]  In  view  of  another  trial  it  is  not  amiss 
to  say  that  lower  d^rees  of  twmlclde  than 
murder  in  the  sectmd  d^ree  could  well  have 
bem  submitted,  namely,  as  low  as  man- 
slaughter in  the  first  degree,  whlidi,  as  ap- 
plied to  one  ^i&se  of  tb»  evidence  herein,  Ip 
defined  tbm: 

"Such  homicide  Is  manslaughter  In  the  first 
degree  when  committed  without  a  design  to  ef< 
feet  death  *  *  *  in  the  heat  of  passion 
*  *  *  by  means  of  a  dangerons  weapon." 
G.  S.  1913,  {{  8606,  8608. 

The  Jury  could  have  found  that  Robert 
placed  the  gun  in  George's  hand,  and  in  the 
heat  of  passion  advised  shooting  at  Fenton. 
It  cannot  well  be  doubted  that  this  deplor- 
able tragedy  resulted  from  the  overwrou^t 
fear  and  perhaps  cowardice  which  seized  the 
Millers  wlien  they  saw  one  whom  they  took 
to  be  Ellis  Bowman  striding  towards  them 
with  a  rifle;  they  being  engaged  in  carrying 
away  the  hay  he  had  begun  to  cut  and  which 
he  claimed.  Within  the  meaning  of  the  law, 
not  only  anger,  but  fright  may  cause  that 
heat  of  passion  which  dethrones  reason  and 
reduces  murder  to  manslaughter.  In  State 
V.  Doherty,  72  Vt  381.  48  AU.  658,  82  Am. 
St.  Rep.  951,  a  charge  was  approved  which 
told  the  jury  "that  If  the  drawing  of  the 
revolver  and  ttie  rue  of  It  was  an  after, 
thought  subsequent  to  tiie  encounter,  whol- 
ly due  to  the  then  nervous  excitement  fear, 
enger,  and  heat  of  blood,"  the  killing  would 
be  manslau^ter  unless  JustiflaUeu  Tba 
court  said: 

TChe  diarge  placed  Uw  slemmts  «f  fear, 
fright  nervousness,  and  cowardice  on  the  same 
plane  with  anger  and  hsat  of  blood.  There  is 

no  other  rule." 

See,  -also,  Meuly  t.  State,  26  Tex.  App. 
274,  9  S.  W.  563,  8  Am.  Rep.  477;  Ste«i  t. 
State,  88  Tex.  Or.  B.  266.  225  S.  W.  529. 

For  the  errors  hereinbefore  discussed,  we 
deem  it  proper  that  defendant  be  granted  anr 
other  trial. 

The  order  and  judgment  are  set  aside,  the 
warden  of  the  state  penitentiary  at  Stillwa- 
ter is  directed  to  surrender  the  defendant  to 
the  sheriff  of  Beltrami  county,  and  the  cause 
Is  remanded  for  a  new  trial. 


Digitized  by  Google 


mnn.) 


SONS 
<18S 


SONS  flt  iL  V.  SONS.  (Nfl.  22928.) 
(Snpmne  Coort  of  MiiuiQSota.  Feb.  10, 1922.) 

(Syllalua  by  the  Court.) 

1.  Reference  ^75,  92,  99(4)— Referee  has 
eubstaotlally  same  powers  as  a  trial  Judge 
where  appointed  to  report  a  Judgment,  and 
his  report  of  faoti  has  the  effect  of  a  epedal 
vordlet 

A  referee  appidnted  to  report  a  jnd^ent 
baa  anbatantiaDy  tlie  same  powers  as  a  trial 
jodse*  He  may  not  entertain  a  motion  for  a 
aew  trial,  but  baa  antiiority  to  amend  or  re- 
vise his  findings  until  judgment  has  been  enter- 
ed. If  appointed  to  report  the  factst  his  re- 
port has  the  effect  of  a  special  verdict,  and 
may  not  be  amended  by  the  trial  judge  by  the 
sabstitation  of  bis  conclusiona  upon  questions 
of  tact 

2.  Partnrahip  «s»336(a)  — RelMWa  finding 
•n  aceonnta  hald  anstklneil  by  svldmoa. 

Tbe  findings  tti  the  referee  are  supported 
by  the  evidence  as  to  certain  items  ia  tbe  ac- 
count referred  to  in  the  opinion. 

8.  Partnarsbip  «s»83— Partaar's  olaln  for  earn- 
pnaattsa  sastalaad  whera  It  mi  ba  falriy 
laplM  tliat  oonpMsatlOB  was  iDtsadad. 

Aa  a  general  rule  one  partner  is  not  enti- 
tled to  compensation  for  ssrrices  performed  in 
tbe  course  the  bnsinesa  of  tbe  firm  in  the 
absence  of  an  agreement  therefor,  express  or 
implied.  Tbe  rule  is  not  inSexible  or  of  uni- 
versal application.  Where  it  can  fairly  be  im- 
plied from  the  conrae  of  dealing  between  tl^e 
partners,  or  from  circnmstances  of  equivalent 
foree,  tbat  a  partner  waa  to  be  compensated, 
bis  dafm  will  be  sostained. 

Appeal  from  District  Court,  Oarver  Coun- 
ty; C.  M.  Tiftt,  Jadge. 

Proceeding  by  Paul  Sons  and  another 
against  Theodore  Sons,  for  a  partnerabip  ac- 
counting, In  which  findings  were  modified, 
and  judgment  entered  upon  them  as  modified, 
and  plaintiffs  ac^eal  fr<Mn  tbe  Judgment. 
Modified  and  affirmed. 

See.  also,  186  N.  W.  811. 

W.  C.  &  W.  P.  Oden,  of  Ohaska,  for  ap- 
pellants. 

W.  II.  Leeraan,  of  Henderson,  tor  respond- 
ent. 

OlES,  a  The  main  facts  In  this  case  are 
sufficiently  stated  In  Sons  v.  Sons,  146  Minn. 
367,  177  N.  W.  498. 

The  referee  before  whom  tbe  accounting 
was  had  made  findings  and  an  order  for  Judg- 
ment, with  which  both  parties  were  dissat- 
isfied. Upon  their  several  motions  the  find- 
ings were  modified  by  the  district  judge,  and 
Judgment  entered  upon  them  as  modified. 
Plaintiffs  have  appealed  from  the  Judgment, 
attacfcliis  It  on  three  grounds. 
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[1  ]  1.  At  the  outset  It  is  necessarr  to  con- 
sider  a  question  of  practice  not  alluded  to  In 
tbe  briefs  of  either  party.  We  are  of  the 
opinion  that  tbe  correct  practice  In  cases 
such  as  this  is  indicated  in  Kelso  t.  Toung- 
ren.  86  Minn.  177,  90  N.  W.  316.  A  referee 
apiralnted  to  r^rt  a  judgment  posseBses 
subetantlally  the  same  powers  as  a  trial 
Judge.  He  has  authority  to  revise  and  amead 
his  findings  of  fact  and  cmtduslonB  of  law 
until  Jndgmoit  has  been  entered.  He  may 
not  entertain  a  motion  for  a  new  trial.  His 
findings  stand  as  the  deoLslon  of  the  court, 
and  judgm^t  may  be  entered  upon  tta^. 
The  referee  In  the  cade  at  bar  made  findings 
and  an  order  for  Judgment.  It  is  not  en- 
tirely clear  wbeUier  his  appointment  confer- 
red authority  upon  him  to  do  so.  Tbe  Judg- 
ment directed  that  an  accounting  be  had  of 
tbe  transactions  of  the  partnership  and  the 
profits  thereof,  named  the  referee,  and  in- 
rested  him  with  "such  powers  and  duties  aa 
are  given  to  a  referee  by  statnta"  If  this 
language  .meant  that  he  was  merely  to  re- 
port the  facts,  be  exceeded  his  powen  in 
making  findings  and  ordering  Judgment,  but, 
even  If  his  powers  were  limited,  his  r^rt 
had  the  effect  of  a  special  vwdlct  (section 
7823.  0.  S.  1918).  and  a  trial  Judge  may  not 
ammd  a  verdict  by  substituting  his  conclu- 
sions upon  avestions  of  tact  for  thoae  found 
by  the  Jury  (Wller  ▼.  Hognn,  81  Ulmi.  812, 
84  N.  W.  40;  Schlosa  v;  Lennon,  128  Bflnn. 
420, 144  N.  W.  148):  Neither  party  has  ques- 
tioned the  auUuHl^  of  tto  isiteree  to  do 
what  he  did.  NelHier  have  th^  qnestfoied 
the  power  the  district  Judge  to  modify  his 
findings.  Nevertheless  we  fed  hound  to  give 
the  referee's  findings  the  same  consideratlfxi 
they  would  recelTe  bad  they  been  made  by 
the  district  Judge  whose  power  to  modify 
them  Is  more  than  doubtfuL 

[2]  2.  Wheat  was  raised  on  the  fium  in 
each  of  tbe  six  years  covered  by  the  findings. 
The  quantity  so  raised  was  shown  by  records 
made  when  it  was  threshed.  It  Is  undisput- 
ed that  7,474  bushels  in  all  were  threshed. 
Plaintiffs  contend  that  defendant  received 
$17,579.96  from  sales  of  wheat  during  the  slz 
years  In  question,  of  which  $1,376.65  was  for 
wheat  owned  by  Philip  Sous,  a  brother  of 
these  parties,  and  that  defendant  Is  charge- 
able with  the  difference.  The  referee  found 
that  he  was  chargeable  with  $13,175.40.  In 
arriving  at  tbe  amount  he  deducted  200 
bushels  a  year  from  the  amount  threshed, 
for  seed,  fiour,  and  feed,  found  the  ranain- 
der,  or  6,274  bushels,  was  sold  at  an  average 
pyice  of  $2.10  a  bushel,  and  made  a  charge 
against  defendant  accordingly.  The  district 
judge  reduced  the  charge  to  $12,756.51.  It 
would  serve  no  useful  purpose  to  discuss  the 
evidence  relating  to  this  Item  in  the  account 
A  careful  examlnatt(Hi  of  the  record  has  sat- 
isfied us  tbat  the  referees  finding  is  fairly 
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supported  by  the  evidence,  and  bence  it 
should  be  allowed  to  stand. 

S,  The  referee  found  that,  during  the  six 
yearn  covered  by  the  accountltig,  the  defend- 
ant received  |800  from  the  sale  of  eggs. 
PtaintlfTs  contend  that  a  much  larger  sum 
should  have  been  charged  against  defendant 
for  this  item  In  Oie  acooont.  The  district 
Judge  reduced  it  to  f600.  We  think  the  evi- 
dence supports  the  r^eree's  finding  as  to 
tills  item,  and  it  should  also  be  allowed  to 
stand. 

[S]  4.  The  referee  found  tiiat  Bttet  Ifordi 
1,  1918,  the  defendant  gave  his  time  to  ttie 
operation  of  the  farm,  and  that  plaintiffs  per- 
formed no  labor  and  rendered  no  aervlcea  In 
condneOng  tbe  termti^  opoattons  daring  the 
entire  period  eovraed  by  the  accoantbgi  He 
farther  ftrond  tliat  than  was  no  express 
agreement  that  defendant  should  receive  com- 
pensation for  his  services,  and  therefore  he 
was  not  entitled  to  It  The  district  Judge 
struck  out  tlie  refwee's  condnston,  and  al- 
lowed defendant  $2,40a  By  proper  assign- 
ments  of  error,  pl^tiffs  diaUoige  detoid- 
anfs  r^t  to  claim  compensattm  in  the  ab- 
sence  of  an  agreement  therefor.  As  we  read 
the  biiefa,  ttte  amount  allowed  is  not  qnes- 
tioned,  it  defendant  is  enUtled  to  anythlDg 
at  all  as  a  matter  of  law.  There  is  ample 
evidence  in  the  reeorfl  to  sustain  a  finding 
that  $2,400  represents  the  reasonable  value  of 
his  services.  The  sole  question,  then,  Is  one 
of  law. 

The  question  is  one  which  has  been  the 
subject  of  as  much  controversy  as  any  other 
in  partnership  rations.  The  gaieral  rule 
is  wdl  settled  that  one  partner  is  not  en- 
titled to  ctHupmsatifm  tor  services  perform- 
ed in  the  coarse  of  the  business  of  tbe  Ann  Ir 
the  absence  of  an  agreement  therefor,  ex- 
press or  implied.  20  B.  O.  L  p.  877;  SO  Gyc. 
448;  note  to  Williams  v.  Federaen,  17  !«.  B. 
A.  (N.  &)  386;  Bowley  on  Partnership,  f  350. 
Do  the  facts  and  circumstances  disclosed  by 
the  evidence  Justify  the  ctmduslon  that  such 
an  agreement  may  fairly  be  Implied?  Tlie 
record  returned  on  the  former  appeal  con- 
tains the  testimony  of  all  the  parties,  A 
brief  quotation  from  that  given  by  the  plaln- 
tur,  Paul  Sons,  explains  the  circumstances 
under  which  he  and  bis  sister  left  the  farm 
In  1913.  Being  asked  why  he  1^  he  an- 
swered: 

"He  (defendant)  was  always  quarreling  with 
me.  •  «  *  Tb«o.  told  I  bad  no  interest  in 
the  farm.  *  *  *  I  went  and  rented  e  place 
and  took  my  sister  slong." 

The  record  also  contains  a  finding  that  the 
parties  had  entered  Into  an  agreement  to  pur 
chase  the  farm  for  their  common  beneSt, 
place  their  personal  property  upon  It,  and 
use  the  land  and  the  personal  property  to- 
gether in  a  common  enterprise,  to  which  all 
were  to  contribute  their  time  and  labor,  and 
in  tbe  profits  of  which  they  were  to  share 


equally;  that  from  the  time  the  land  was 
purchased  until  ManAi  1, 1913,  tii^  lived  to- 
gether on  the  farm  and  gave  tbeir  vnlte^ 
services  to  carrying  it  on,  and  that  after 
HanA  Ist  the  defendant  mnained  In  posses- 
sion of  the  land  and  personal  prtHMrty  and 
continued  the  fanning  enterprise  alone  dur- 
ing the  six  ensuing  years.  Upon  tbls  state 
of  facts  it  seems  to  us  that  defendant  comes 
within  a  recognized  exceptltm  to  tbe  gaeral 
rule  to  which  we  have  roterred.  In  Emerson 
V.  Durand,  61  Wis.  111.  24  X.  W.  129,  «4  Am. 
Bep.  593,  we  find  this  language: 

"The  rule  that  each  partner  must  be  assnmed 
to  render  bis  serrices  in  the  partnership  basi- 
ness  sratuitously  is  not  inflexible  or  of  nni- 
versal  application.  It  has  its  exceptions, 
founded  in  wisdom  and  experience.  Where  it 
can  be  fairly  and  Jastly  implied  from  the  coarse 
of  dealing  between  the  parties,  or  from  drcom- 
stances  of  equivalent  force,  that  one  partner  ia 
to  be  compensated  for  his  services,  his  daim 
will  be  sustained." 

In  Mondamin  Bank  r.  Bnrlie,  165  Iowa,  711, 
147  N.  W.  148,  we  find  snbstantiaUy  this 
statement:  An  agreement  for  comii«iaatlon 
may  be  implied  from  drcnmstances.  It  will 
be  implied  where  one  partner  has  had  full 
charge  of  the  partnership  business  with  the 
tacit  acquiescence  of  the  other,  who  has  de- 
voted his  own  time  and  energies  to  his  own 
personal  affairs.  It  will  be  less  readily  im- 
plied where  both  give  some  d^ree  (tf  active 
attention  to  tbe  xffomotlon  of  the  commim  In- 
terests. In  D^ver  v.  Boane,  90  U.  8.  355, 
26  L.  Ed.  476,  it  was  suggested  tnat  by  enter- 
ing Into  a  «^>artncrsn^  eacli  partner  under- 
takes to  share  in  the  labor  necessary  to  pro- 
mote the  common  interests  of  the  firm,  this 
being  the  very  foundation  of  tbe  right  to 
share  in  the  earnings.  It  Is  conceded  that 
he  who  acts  so  as  to  treat  the  partnership 
as  a  nullity  as  regards  his  own  relati<me  can- 
not complain  If  the  partnership  is  so  treat- 
ed for  other  purposes.  Perhaps  the  rule  is 
different  where  a  partner  Is  excluded  from 
the  exercise  of  his  partnership  rlgbts  and 
proffers  his  assistance,  which  is  rejected  by 
bis  copartoer.  Major  v.  Todd,  84  MldL  85, 
47  N.  W.  S41.  But  this  is  not  such  a  case. 
These  two  brothers  quarreled  because  one 
claimed  the  farm  belonged  to  him  alone.  In- 
stead of  staying  on  aud  vindicating  his 
rights,  Paul  went  away,  taking  his  sister 
with  hlra.  They  located  on  another  farm,  to 
which  they  continuously  devoted  all  their 
time  and  energy  thereafter.  They  have  re- 
tained all  the  earnings  from  their  Independ- 
ent enterprise.  The  profits  of  the  farm  they 
left  are  the  fruits  of  defendant's  industry. 
After  March  J,  1913.  he  aloue  conducted  the 
Joint  ffliterprise.  Plaintiffs  neither  contrib- 
uted nor  offered  to  contribute  their  services. 
The  partnership  agre^ent  required  them  to 
contribute  their  time  and  labor  equally  with 
the  d^tmdant.  That  was  a  condition  to  th^ 
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right  to  share  !□  tbe  profit&  Under  these 
rlrcumstaDces  we  think  there  Is  an  Implied 
agreement  to  comprasate  defendant  by  de- 
ducting the  reasonable  valne  of  his  services 
from  tbe  earnings  of  the  copartnership. 
When  plalnUffn  share  In  the  profits  they  re- 
ceive the  benefit  of  defendant's  services  and, 
by  receiving  tbe  profits,  Impliedly  undertake 
to  make  compensation  for  tbe  services,  under 
the  mie  that  where  there  Is  nothing  from 
which  ft  contrary  int^tlon  or  understanding 
Is  to  be  Inferred,  the  law  wIU  presume  that 
every  man  has  contracted  to  i>erfOTm  that 
which  reason  and  Justice  dictate.  Deane  t. 
Hodge,  8S  Minn.  146,  27  N.  W.  917,  09  Am. 
Rep.  821. 

It  follows  from  wbat  has  been  said  that 
the  Judgment  t^ould  be  modified  by  adding 
9179.72  to  the  amount  awarded  thereby  to 
each  of  the  plalntifll^,  that  amount  represent- 
ing their  Individual  shares  in  defendant's  re- 
ceipts from  the  sale  of  wheat  and  eggs  as 
found  by  the  referee,  but  withheld  from  them 
by  the  modification  of  bis  findings  made  by 
the  district  judge,  and  that  in  all  otbw  re- 
spects thtt  judgmait  should  be  afflnned. 

It  Is  M  ordered. 


SONS  at  al.  V.  SONS.   (Ne.  22635.) 
(Supreme  Court  ot  Minnesota.  Feb.  1922.) 

(BvUaInu       the  Oourtf 

1.  Tenancy  la  comnon  «=928(3)— TmmiI  nay 
ooeupy  eommoB  property,  and  one  cannot  or- 
dinarily reeovtr  roots  and  proAta  from  u- 
othor  oeenpying  wholo. 

Saeh  toiant  In  common  han  the  light  to 
occupy  the  common  prtvortyi  and  there  can  be 
no  recovery  of  rents  and  profits  from  one  who 
occupies  the  whole  property  unless  the  occu- 
pant has  exduded  his  cotenant  or  agreed  to 
share  tbe  profits  with  him.  Section  8084,  Gen. 
St.  1918,  baa  not  changod  this  role. 

2.  Tenuoy  In  oonnoa  «s»28(2)— Rents  and 
profits  rooovorablo  from  ono  eolleotino  and 
keeping  mora  than  bis  share  from  third  por- 
ton. 

Tbe  rule  does  not  apply  where  one  tenant 
has  c<dlected  aad  received  rents  from  a  third 
poraon,  and  has  kept  more  than  bis  just  ahare. 

3.  Tenancy  In  oomnon  «s>28 (4) —Cotenant  sx- 
dndod  from  potsosslon  by  fellow  tenaat  may 
roeovor  only  reasonable  rootaJ  vaino  of  his 
Interest,  and  not  preflts. 

A  cotenant  excluded  from  poBsession  by  his 
fellow  tenant  it  entitled  to  recover  only  the 
reasonable  rental  value  of  his  interest  in  the 
common  property,  and  cfumot  compel  an  ac- 
counting for  and  recover  a  share  of  the  profits 
aetnally  received      the  occupying  tenant. 

Appeal  from  District  Court,  Carver  Codh* 
t7;  a  M.  TUtt,  Judge; 


Proceeding  by  Paul  Sons  and  another 
against  Theodore  Sons,  to  recover  a  propor- 
tionate share  of  profits  from  defendant's 
prosecution  of  a  farming  enterprise.  Defend- 
anf  e  general  demurrer  to  tbe  complaint  was 
sustained,  and  plaintiffs  appeaL  Order  af- 
firmed. 

See,  also,  186  N.  W.  809. 

W.  0.  &  Mr.  F.  Odell,  ot  Chaska,  for  appel- 
lants. 

W.  H.  Leeraon,  of  Beuderson,  for  respond- 
ait, 

liBES,  C.  Another  phase  of  Bona  v.  Sons, 
145  Minn.  367,  177  N.  W.  498,  is  presented 
her&  The  Judgment  alllrmed  on  the  first  ap- 
peal determined  that  the  plaintiffs  and  the 
defendant  owned  tbA  farm  In  litigation  as 
toianta  In  common,  plaintUta  each  owning 
an  undivided  one-fourth  and  defendant  an 
undivided  onft>lialf  thereof;  that  for  six 
years  following  March  1, 1918,  defendant  had 
ezduslve  posBesalon  of  the  farm  and  re- 
ceived the  profits  derived  from  It;  and  that 
h%And  the  plaintiffs  were  copartners  in  the 
ffllbilng  mtwprlae,  and  entitled  to  shore  in 
the  profits  In  the  pn^rtlons  In  which  they 
owned  the  Und.  It  wan  adjudged  that  the 
partnerstiip  should  be  dissolved,  and  an  ne- 
oousUng  hod,  covering  the  partnership  a^ 
fairs  mi  to  like  entry  of  Judgment  cm  June 
21,  1019. 

Tbe  present  action  was  begun  In  Fetouary, 
1921,  to  recover  plaintiff's  proportionate 
Bhore  of  XKroflts  derived  from  defendant* s 
prosecution  of  the  forming  oDterrlae  during 
the  years  1919  and  1920.  be  having  remolned 
In  possession  until  September  IB,  1020.  Tb» 
oomplolnt  allied  that  while  in  possession 
defendant  ass^ted  tliat  tie  wns  sole  owner 
ot  tbe  tarm,  and  tbot  plaintiffs  liad  no  it^ts 
or  Interest  therein,  hod  excluded  them  from 
possession  until  Judgment  wos  altered  in  o 
suit  for  partition  they  had  Instituted,  had 
appropriated  to  his  own  use  all  the  products 
of  the  fanning  seasons  of  1919  and  1920, 
which  were  of  the  value  of  92,800,  and  re- 
fused to  account  to  plalnttffs  therefor.  Judg- 
ment was  demanded  for  an  accounting  to 
determine  the  value  plalntUFs'  proportion 
of  the  farm  produce  and  the  recovery  of  tlie 
amount  so  determined.  Defendant  demurred 
to  tbe  complaint  on  flie  ground  that  It  foiled 
to  state  a  cause  of  action.  The  demurrer  was 
sustained,  and  plaintiffs  aiv>ealed. 

[t,  2]  The  sole  question  Is  wheth«  iAoii>> 
tiffs  con  maintain  an  action  to  recover  the 
value  of  their  share  of  the  farm  produce,  all 
of  it  having  been  appropriated  by  the  defend- 
ant, or  may  recover  only  the  reasonable  rent* 
al  value  of  their  interest  in  the  form.  If 
the  latter  was  their  only  remedy,  the  de- 
murrer wos  properly  sustained,  for  no  facts 
were  allied  which  would  entitle  them  to 
give  erldence  of  such  volue.   TbB  partneiv 
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ibtp  tuTliur  begn  dUnRflvvd  by  tbe  jnOgmeat, 
the  rights  of  tbe  partlM  lubseauoit  to  Jane 
21,  1919»  mwA  be  determined  by  tbe  law 
relatiiv  to  taiancy  In  oommon.  In  tbe  ab- 
sence of  «  statute  containing  some  provision 
to  tbe  contrary,  each  tenant  in  common  bas 
tbe  right  to  occnpy  tha  common  property»  and 
there  can  be  no  reoorery  of  rents  and  profits 
from  one  who  occoples  tbe  whole  of  tbe  prcqp- 
erty  nnless  snidi  occnpant  has  exduded  bla 
cotenant  or  has  agreed  to  share  tta  profits 
with  him;  and  our  statute  (section  8084, 
O.  S.  1813)  bas  not  changed  this  rule.  Kean 
T.  Connelly,  2S  Hlnn.  222,  83  Am.  Rep.  4S8; 
Hanse  t.  Hause^  20  Minn.  252,  13  N.  W.  43; 
Tif&uiy  on  Real  Prop.  p.  676.  But  tbe  rule 
does  n<^  api^  where  one  tenant  bas  collect- 
ed and  rec^Ted  rents  from  a  third  person 
and  baa  kept  more  than  bis  Jost  share.  Kean 
T.  Ommelly,  supra;  note  to  Schuster  t.  Schus- 
ter, 29  L.  R.  A.  (N.  S.)  224-229;  note  to 
JfAnson  T.  Johnson,  Ll  R.  A.  1018B,  607. 

Defandant  has  occupied  Uieommnon  proper- 
ty falmsdf ,  not  receiving  any  rents  from  third 
persons,  but  acludlng  plalntilEs  from  pos- 
seasloii,  and  appropriating  all  of  the  fKm 
l^roduce.  Must  be  account  to  plaintiffs  t»ro> 
for,  or  is  he  liable  only  for  tbe  reasonable 
rental  Talue  of  their  interest  in  the  farmV 
Zn  Oook  T.  Webb,  21  Minn.  428,  upon  a  simi- 
lar state  of  facts.  It  was  held  that  tbe  rem- 
edy <tf  a  tenant  who  has  been  ousted  from 
possession  Is  an  action  of  trespass  on  tbe 
case  for  m^ne  profits.  In  the  course  of 
the  opinion  it  was  remarked  that  In  such 
an  action  tbe  plaintiff  la  entitled  to  recover, 
the  TBlue  of  the  nae  and  occupation  at  least 
Wlietber  the  excluded  tenant  might  have  an 
accounfiing  for  xvoflts  received  by  hie  coten- 
ant was  not  exiHresely  decided.  The  antbor^ 
Itles  In  other  Jurisdictions  are  divided  on 
the  question.  Tbe  alignment  of  the  courts 
and  the  substance  of  their  rulings  pro  and 
con  are  summed  up  In  38  Cyc.  p.  66 ;  note  to 
Schuster  T.  Schuster,  29  L.  R.  A.  (N.  S.)  232; 
note  to  Gage  v.  Oage,  28  U  R.  A.  832-834. 
TtM  common-law  rule,  according  to  the  pre- 
ponderance of  authority,  is  that  a  cotenant, 
ousted  by  his  fellow  tenant,  may  sustain  an 
action  of  tr^ass  against  him  to  recover  the 
damages  occasioned  by  such  ouster.  In  sudi. 
an  action,  only  mesne  profits  are  recoveraUe. 
Freeman  on  Cotenancy,  H  301,  303 ;  Tiffany. 
Reia  Prop.  p.  677.  Our  statute  ^vldes  that, 
in  an  action  by  a  tenant  In  common  against  a 
cotenant,  the  plaintiff  must  show,  in  addition 
to  tiie  evidence  of  his  right,  that  the  defend- 
ant either  denied  the  plaintiff's  right  or  did 
some  act  amounting  to  such  denial  (section 
8064,  G.  S.  1913),  and  that  the  damages  for 
withholding  the  property  recovered  shall  not 
eiceed  the  fair  value  of  the  use  of  tbe  prop- 
erty. Section  8068,  G.  S.  1913.  In  Nash  T. 
Sullivan,  32  Minn.  189,  20  N.  W.  144,  It  was 
held  that  a  disseizor  In  tbe  actual  and  ex- 
clusive possession  of  land  cannot  be  charged 


with  the  value  of  grain  harvested  with  his 
own  labor  and  at  his  own  expaue  before  be 
was  evicted ;  that  tbe  plaintifTs  only  ranedy 
la  an  action  for  mesne  profits,  tbe  amount  of 
recovery  being  limited  to  tbe  annual  rental 
value  of  .the  premises  wvoi^folly  withheld 
from  plaintiff.  In  Ford  Motor  Ck>.  t.  Caty 
of  Minneapolis,  147  Minn.  211^  179  M.  W.  907. 
the  same  rule  was  appUed  as  between  the 
taker  of  property  by  right  of  enOnmt  dMnain 
and  tbe  owner  who  oGcnjiled  it  betwew  tbe 
times  when  damages  were  awarded  and  paid. 

[3]  In  the  course  ut  the  opinion  Mr.  Justice 
Holt  remarked  that,  where  the  former  owner 
is  considered  in  possession  under  an  implied 
contract  to  pay  fbr  use  and  occupation,  or  aa 
a  trespasser  or  disseisor  ousted  by  eijectneot 
and  liable  for  meane  profits,  the  measure  of 
damages  Is  the  same,  namely,  tbe  fair  rental 
value  of  the  part  ocavled.  We  are  of  the 
opinion  that  this  la  tbe  rule  whldi  should  be 
applied  in  a  ease  audi  as  we  have  bore^  and 
that  plaintiffs  should  have  brou^t  tbelr  ac- 
tion to  recover  their  share  of  the  reaaouable 
rental  value  of  tbe  farm  instead  of  suing 
to  obtain  an  accounting  fOr  iwoflts  recrtved 
by  defendant  Beacblng  this  condusloD,  we 
do  not  stop  to  condder  the  sufficiency  of  Itie 
auctions  of  tbe  complaint  respecting  plain- 
tiffs' exduaion  from  posseaalong 

Order  affirmed. 


STATE  V.  FORD.   (N*.  22672.) 
(Supreme  Court  of  ICnnMota.  Veb.  lO^MSZ.) 

1.  HuBband  and  wife  «s»3l3~Evtdefleo  hold  to 
iBstaIn  flsdlng  that  defeadaat  had  deserted 
Md  failed  to  sBpiiort  hH  wife. 

Tbe  evidence  in  this  case  Is  salBtrfent  to 
sustain  a  finding  that  defendant  deserted  and 
failed  to  support  his  wife  wliile  she  was  preg- 
nant, that  he  Intended  to  abandon  her  and  that 
he  bad  no  lawful  excuse  tiierefor. 

2.  Husband  and  wife  «=>3I3— EvMenoe  held  t» 
sustain  flndino  of  defendant's  ahaadeaneat 
of  Ills  wife  In  N.  county. 

Defendant  and  his  wife  had  lived  together 
bat  a  few  days  in  Stearns  county,  Minn.  She 
then  went  to  tbe  borne  of  her  parents  in 
Norman  connty,  Minn.  He  visited  her  there  in 
regard  to  a  home  and  soMKHrt.  There  was  no 
family  home.  He  Uv^  with  bis  parents  oat  of 
the  state.  The  evidence  sustains  a  finding  of 
aI>andonment  In  Norman  county. 

3.  Criminal  iaw  «=>II37(S),  1169(12)— la 
prosaeutlea  for  wife  abaadoaneat,  eyldeaee 
of  eoflvdraatloa  betwssa  attorssy  and  d^ 
feadaaf  s  wHe,  sad  betweea  the  atlonisy  aad 
defendaat,  held  aot  prejadldal  error. 

While  at  8t  Oloud,  defendant  arranged 
for  bis  wife  to  consult  an  attorney.  He  called 
later  and  paid  tbe  bill.  Evidence  of  conversa- 
tions between  the  attorney  and  defendantfs 
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Tife  were  »tldlt«d  hj  defsodant.  Of  tbia  be 
canDot  compUin,  Slridence  of  a  converBatloii 
between  defeodaiit  and  the  attomar  held  not 
I>rejiidi(^al  orror. 

4.  Criminal  law  «=98I4(3),  829(f)— It  Is  not 
error  to  rafuso  fnstruotlena  Mt  appiloabl*  to 
tha  facts;  or  laatmotloas  om  amttars  oovorod 
by  otfcsra. 

There  was  no  error  in  refasal  of  inatruo- 
tfms  asked  Cor  hr  dsfsndmt, 

^peal  from  District  Court,  Norman  Goun- 
tg ;  Andrew  Orlndelaud,  Jud^e. 

Earl  Tord  was  c(mTl«ted  ct  abasMeulnr  Ills 
wife  while  pregnant,  and  he  appeals.  Order 
affirmed. 

C.  G.  Doaland,  o£  Moorliead,  for  appellant. 

C  L.  HUton,  Atty.  Qen^  Jas.  £L  Markbam, 
Asat  Att7.  Geun  aiLd  U.  A.  Brattland^  Ca 
Atty.,  of  Ada,  for  tbe  State. 

HAT.T.AM,  J.  Defisndant  Uved  la  Morttt 
Dakota  near  fiM  Mlnnrw^a  Vam.  Oladjs 
Hajtne  lived  wUb  ber  parents  near  Hcndrum 
in  Nonnan  oonnty  on  the  Minnesota,  aide. 
Ibey  became  aoizoalnted.  Illicit  relations 
followed  and  CHadys  became  sngnant'  De* 
fenduit,  wbUe  in  Uinneseta,  was  plaeed  un- 
der arrest  In  itfocectUncs  to  determine  the 
patemlt;  of  the  nabon  diUd.  Negotiations 
ftdlowad,  and  aa  a  xasolt  d^endant  married 
Olady*  at  Ada,  lllnn^  and  the  pcoceediags 
wen  d»qiped.  Hits  was  in  October, 
On  tbe  day  of  tlie  marriage  tba  two  took  a 
train  for  JB^rso  where  they  remained  until 
next  day.  Tbey  then  went  to  St.  Olouck 
where  they  rotted  rooma  and  kept  house  and 
defendant  secured  employment.  They  re- 
mained in  St:  dond  about  two  weeks.  t}nr> 
Ing  this  time  defendant  urged  Ms  wife  to  se- 
cure a  divorce  and  sent  ber  to  an  attorney 
for  that  purpose.  She  retamed  with  tbe  in- 
formation that  she  could  not  secure  a  dl' 
Torce.  Defendant  told  her  he  did  not  want 
to  live  with  her  and  finally  told  her  he  was 
going  to  Oklahoma.  They  also  talked  of  go- 
ing back  to  Norman  county  or  to  bis  home  in 
North  Dakota.  He  says  that  she  did  not 
want  to  go  to  her  home  but  that  nevertheless 
one  day  she  left  a  note  In  the  room  saying 
she  was  going  home ;  that  they  talked  to- 
gether after  that,  and  she  said  she  was  go- 
ing home  for  a  time  and  then  going  to  Shev- 
Un.  He  suggested  that  she  go  to  Minneapo- 
lis, but  ^e  preferred  to  go  to  Sbevlln.  She 
left  St  Cloud  to  go  to  Hendrum  and  then  to 
EUievIln.  He  took  ber  to  tbe  train.  She  went 
home  and  stayed  there.  Soaa  thereafter  be 
left  St.  Cloud.  A  few  weeks  later  he  return- 
ed to  bis  parents*  In  North  Dakota.  He  call- 
ed on  his  wife  at  Haidrum  three  times  In  alL 
They  talked  over  their  affairs  and  talked  of 
Uvtttg  together,  but  came  to  no  understand- 
ing.  Boring  Un  period  flut  followed  their 


FORD  81S 
N.W.) 

meetings  he  sent  bar  some  mmey,  but  far 
from  enough  for  ber  support  He  was  ar- 
rested February  U,  1821.  and  Indicted  May 
10, 1921,  for  having  abandoned  his  wife  while 
pregnant  He  was  convicted,  and  he  ap- 
peals. 

[1]  1.  The  evidoiee  is  In  eonfllet  but  it  la 
suffldent  to  sustain  the  verdict  of  guilty. 
The  statute  Is  as  follows: 

"Every  husband  who,  without  lawful  excuse, 
deserts  and  fails  to  support  his  wife,  while 
pregnant  with  intent  wholly  to  abandon  her 
fs  guQty  of  a  felony."  O.  S.  191B,  |  8086,  as 
amended  by  chapter  21S;  Laws  IftlT  (Oen.  8t 

Sopp.  ifiiT,  s  sew). 

is  evldemee  that  defmdant.  deswtad 
and  failed  to  support  his  wife  while  preg- 
nant that  he  intended  whoUy  to  abaadim 
her  and  that  he  had  no  lawful  excuse  for  his 
conduct 

[2]  2.  Defendant  contends  that  the  olEHue 
was  not  committed  in  Norman  county,  and 
that  under  article  1,  8  6.  of  the  Constitution 
of  Minnesota,  the  district  court  ot  that  coun- 
ty had  no  Jurisdiction  to  tzy  the  case.  ISa 
question  is  not  without  difficulty,  but  we 
think  there  la  anffldttut  evidence  of  abandon- 
ment in  Norman  oooaty.  There  may  bava 
been  an  abandonment  in  St  CSood,  but,  if  so, 
it  does  not  follow  that  thwe  was  not  later  an 
abandonment  In  Norman  county.  Deserdon 
is  a  cmtinuing  offense  and  it  may  be  a  re- 
peated offenae.  ■  DeCukdant  and  Us  wife  had 
been  married  in  Nonnan  county  and  «he  was 
living  there.'  There  waa  no  family  hcnne. 
He  came  to  her  at  ber  porffiDts*  iKu&e  la  Noi^ 
man  county  and  they  negotiated  there  In  re- 
gard to  a  home  and  support  He  went  away 
leaving  her  there.  We  think  tbe  jury  might 
And  that  ttaue  waa  a  desertion  and  abandon- 
meat  of  her  ther&  Tbe  ease  is  aolta  tifBer- 
ent  from  State  ex  rel.  Delevan  t.  Justus,  85 
Minn.  114,  88  N.  W.  415,  where  the  definite 
and  only  domicile  of  the  family  was  in  a 
county  other  than  that  In  which  d^endant 
was  prosecuted.  The  fact  that  defendant 
was  living  In  North  Dakota  la  not  conclusive 
that  there  was  not  desertion  and  abandon- 
ment In  Minnesota.  18  C.  J.  164 ;  Re  Fowles, 
89  Kan.  430,  131  Pac.  598,  47  L.  R.  A.  (N.  S.) 
227;  State  v.  Oillmore,  88  Kan.  886,  120  Pac. 
1123,  47  L.  B.  A.  (N.  S.)  217  ;  State  v.  Ban- 
ner, 81  Ohio  St.  303,  90  N.  E.  1007.  26  L.  B. 
A.  (N.  S.)  1093 ;  Re  Kuhns,  36  Nev.  487,  137 
Pac.  83,  00  I/.  R.  A.  (N.  S.)  507. 

[S]  3.  While  in  St  Cloud  defendant  ar- 
ranged for  a  consultation  between  his  wife 
and  an  attorney,  J.  B.  Pattlson.  After  the 
consultatioD,  at  wbldi  defendant  was  not 
present  defendant  called  and  paid  the  bill. 
Wben  be  did  ko  the  attorney  gave  bim  some 
wholesome  advice  wbldi  he  was,  over  defend- 
ant's objection,  permitted  to  narrate.-  "Biis 
la  assigned  as  error.    This  evidence  was 
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probably  not  admissible,  bot  It  added  little 
to  the  evidence  in  the  case  which  had  been 
received  without  objection,  and  we  cannot 
see  that  it  was  Id  any  sense  prejudicial. 

On  CToss-examlnatioD  by  defendant's  coun- 
sel, Mr.  Pattlaon  was  permitted  to  give  con- 
versations between  himself  and  defendant's 
wife.   Of  this  defendant  cannot  complain. 

[4]  4.  Exception  is  taken  to  refusal  of  the 
court  to  give  certain  requrats  for  Instruc- 
tions to  the  jury.  The  requests  were  numer- 
ous. We  have  examined  them  and  have  ex- 
amined the  charge  with  care.  We  find  no  er- 
ror. The  diarge  fnlly  covered  the  case. 
Some  of  the  regucBts  stated  principles  of  law 
correct  In  the  abstract  but  not  arolicable  to 
the  facts  of  ' this  case.  Others  pertained  to 
matters  mfBdently  covered  by  Qie  cha^e. 

Order  efflrmed. 


JIRMASEK  V.  GREAT  NORTHERN  RY.  CO. 
(No.  226S7.) 

(Supreme  Court  of  Bfinnesots.  Feb.  17, 1832.) 

(SvUaim*  &v  the  Oomrt,} 

1.  IHastM-  astf  tervant  «s»2l7(2e)  —  iRjary 
from  overmartioB  mt  aotlesaM*. 

A  maeter  Is  not  liable  for  an  injury  sus- 
tained by  an  adult  servant  by  overaxcifion  in 
lifting  a  heavy  article. 

2.  Master  and  aervant  «S3I80(4)  —  Rile  of 
iiasta  iaappllesMa  to  haedllsa  H^n  b*S** 

The  rule  of  haste,  as  related  to  the  basards 
Inddent  to  the  operation  of  a  railroad,  does 
not  apply  where  die  work  conaista  in  loading 
and  uoloadinc  mail  bas>  daring  the  stop  made 
by  a  train  at  a  railroad  station. 

3.  Master  aad  senrast  *a>l6ft-D«^  to  enplet 
asflMeat  foroa  for  work  heM  laapplleaUe  In 
haaiiing  Mall  bags. 

The  rule  that  it  is  the  duty  o£  a  master  to 
employ  a  sufficient  number  of  servants  to  do 
the  work  they  are  required  to  do  with  reaeona- 
ble  safety  to  themselves  does  not  apply  where 
the  work  consists  in  handling  mail  bags  which 
one  msn  can  handle  safely,  and  an  injury  is 
sustained  because  he  overexerts  himself  in  at- 
tempting to  perform  his  task  too  rapidly. 

Appeal  from  District  Court,  Qay  County; 
Carrol  A.  Nye,  Judge. 

AcUon  by  Joseph  JlrmasA  against  the 
Great  Northern  Railway  Company  for  per- 
sonal Injuries.  Judgment  for  plalntUT,  and 
from  an  order  denying  the  defendant's  mo- 
tion In  the  alternative  for  Judgment  or  a  new 
trial.  It  appeals.  Ordfer  reversed,  and  new 
trial  granted. 

M.  L.  Countrgman  and  A.  L.  Janes,  both 
of  St.  Paul,  for  appellant. 

C  a.  Dosland,  of  Uoorhead,  Cor  reapond* 
•ot. 


LSEiS,  C.  Defendant  is  an  Interstate  car- 
rier. It  transports  the  government  mails 
over  its  lines  of  railway.  On  April  1,  1019, 
and  for  about  seven  months  prior  thereto, 
plaintiff  was  employed  as  Its  transfer  mall 
clerk  at  Fargo,  N.  D.  It  was  his  duty  to  re- 
ceive mail  put  off  and  load  mall  taken  on  Its 
trains  there.  His  method  of  doing  his  work 
was  to  draw  a  truck  to  the  door  of  the  mail 
car,  load  it  with  mail  bags,  and  repeat  the 
process  until  all  the  mall  was  put  off  the 
train.  Trucks  loaded  with  the  .outgoing  Wll 
were  then  polled  up  and  the  loall  placed 
aboard  the  train.  Early  in  the  morning  of 
April  1st  he  recdved  a  quantlt7  of  mail  from 
defendant's  train  No.  0,  loading  It  tm  trucks 
in  the  cnstnnary  maimer.  He  tesdfled  In 
aulwtanoe  as  tbllows:  One  of  the  bags  was 
mmsnally  heavy,  mdghtng  100  or  170  pounds. 
He  idaced  Qda  bag  at  one  end  of  tbB  truck. 
Defendant's  train  No.  29  arrived  about  3 
hours  later.  Its  regular  stop  was  10  minutes. 
Two  or  three  truck  loads  of  mall  were  put  off 
and  AM  many  put  on.  When  plaintiff  had 
partUlly  unloaded  tin  last  troA,  detendant^ 
foreman,  under  wIhmm  direction  he  iroiked, 
told  him  to  "hurry  up  so  yon  dont  hold  the 
train.**  AC  this  plaintlfr  began  to  work  fast* 
er,  throwing  In  five  bags  In  the  time  he  bad 
taken  to  throw  in  four.  The  last  bag  was 
the  heavy  one  already  referred  to,  and  In 
handllBg  It  he  strained  his  bade  severtiy. 
He  lifted  the  bags  Just  enough  to  slide  them 
Into  the  car,  having  no  time  to  swing  them 
or  turn  them  end  over  end.  The  floor  of 
the  car  was  about  18  inches  higher  than  the 
truck. 

Plaintiff  was  a  man  40  years  of  age,  a 
farmer  until  about  a  year  b^ore  he  was  In- 
jured, and  bad  several  months  experience  In 
handling  mall  bags.  He  did  all  the  trans- 
fer work  at  Fargo  alone  except  at  the  Ohriet- 
mas  season  when  he  had  a  helper,  A  rule  of 
the  postal  authorities  pnritlbitlng  the  placing 
of  more  than  128  pounds  of  mall  in  a  bag  was 
pot  In  evidence. 

This  action  was  brought  to  recover  dam* 
ages  for  the  injury  plaintiff  sustained.  The 
complaint  alleged  negligence  In  several  par- 
ticulars, but  only  two  were  submitted  to  the 
Jury,  who  were  charged  as  follows; 

"The  plaintiff  daima  that  the  defendant  was 
negligent  in  directing  the  plaintiff  to  burry  up 
with  his  work  so  as  not  to  delay  the  train,  and 
the  rapidity  with  which  he  was  ordered  to  han- 
dle the  mail  bags,  and  particularly  the  heavy 
mail  bag  in  question,  is  claimed  by  the  plain- 
tiff, together  with  the  alleged  fact  that  he  did 
not  have  sufficient  help,  was  the  direct  and 
proximate  cause  of  his  injury.  If  you  find  that 
the  defendant  was  negligent  in  these  particu- 
lars, then  your  verdict  should  be  for  the  plain- 
tiff, unless  yon  farther  find  that  plaintiff  as- 
sumed the  risk  inddent  to  the  work  in  the  par- 
ticular manner  and  under  the  circamsCances 
onder  which  such  work  was  performed." 


evmrethwflaMssMHaaboploaadKBX-HUHBHBlasUKar-NiiiBberad  Dl|iMsaa«ia|toua 


Digitized  by 


Google 


Minn.) 


JIBMASEK  T.  aBEAT  NORTHERN  BY.  CO. 
(ins  N.W  ) 


Plaintiff  recovered  a  verdict  for  $2,550. 
Defendant  made  a  motion  in  the  alternative 
for  judgment  or  a  new  trial  and  has  ap- 
pealed from  an  order  denying  its  moticxi. 

[t]  1.  It  Is  veil  settled  that  a  master  Is 
not  liable  for  an  Injury  sustained  by  an 
adult  servant  by  overexertion  fa  lifting  a 
heavy  artlclfc  The  reason  for  the  rule  is 
that  every  man  of  ordinary  Intelligence  is 
conclusively  presumed  to  be  the  best  judge 
of  his  own  strength.  Stenvog  .v.  Minn. 
Trans.  By.  Co.,  108  Minn.  199,  121  N.  W.  903, 
note  25  L.  B.  A.  (N.  S.)  362,  note  17  Ann.  Cas. 
240;  Creamus  v.  G.  N.  By.  Co.,  131  Minn. 
34,  154  N.  W.  618.  If  the  present  case  falls 
within  the  scope  of  this  rule,  plaintiff  can- 
not recover.  He  insists  that  the  rule  does 
not  apply  for  two  reasons:  (1)  That  so  lit- 
tle time  was  allowed  falm  to  handle  the  in- 
coming and  oatgoing  mall  on  train  ^o.  29 
that  be  bad  no  opportunity  to  use  bis  own 
Judgment  In  measuring  Ub  strengtb  and  abil- 
ity to  Uft  tbs  mall  bags,  particularly  In  view 
of  the  wder  of  tbe  foreman  to  hurry  and 
not  delay  the  train;  that  defendant  did 
not  fnmish  help  enough  to  do  the  work 
safely  within  the  allotted  time. 

[2]  2.  This  court  baa  recognized  what  Is 
known  as  the  "rule  of  haste"  in  determining 
whether  an  em:i^oyment  InroWes  a  hazard 
peculiar  to  the  operation  of  railroads,  bring- 
ing the  employee  within  tbe  scope  of  the 
statute  abolishing  the  fellow-servant  rule. 
Section  4427,  G.  S.  1913.  The  cases  are  col- 
lected In  Dun.  Dig.  Supp.  !  5957.  Consider- 
ation of  the  statute,  does  not  enter  Into  the 
present  case.  If  the  "rule  of  haste"  has  any 
application,  It  must  he  on  the  theory  that  the 
order  to  hurry  created  an  emergency  which 
deprived  plaintiff  of  an  opportunity  to  exer- 
cise his  own  Judgment  We  are  unable  to 
adopt  that  theory,  vigorously  supiwrted  as  it 
Is  by  tbe  argument  of  idaintUTs  oounsel.  An 
hour  or  two  before  plaintiff  was  Injured  be 
bandied  the  heavy  bag,  when  it  was  put  off 
tndn  Na  9.  it  aeftnu  dear  to  ua  that  be 
must  have  dlscoreied  then  and  tbne  ttaaf  It 
was  nnnsnally  heavy.  If  sncta  was  the  fact, 
altbon^  his  testimony  as  to  tble  Is  not  clear 
and  otmtalns  tbe  explicit  statemmt  that  be 
did  not  ascertain  tbe  weight  of  tbe  bag  until 
the  nu»Mnt  of  his  Injury.  Wben  he  put  the 
bi^  ^tMMird  train  No.  29,  he  moved  it  on  the 
truck  to  the  car  door  and  slid  it  In.  Under 
these  circnmstances  we  think  he  had  ample 
c^portunlty  to  Judge  for  himself  whether 
the  bag  was  so  heavy  be  could  not  lift  It 
without  overtaxing  bis  strength.  The  facts 
are  unlike  those  In  Forsman  v.  Seattle  Co., 
58  Wash.  006,  109  Pac.  121.  A  man  unload- 
ing a  heavy  barrel  from  a  wagon,  without 
knowing  Its  weight  except  by  Its  appearance, 
encounters  danger  when  it  is  too  late  to  de- 
sist, but  In  raising  a  heavy  object  from  the 


ground  he  has  notice  of  the  weight  before 
the  danger  period-  arrives  and  vrben  he  may 
yet  desist  without  risk  of  Injury.  In  the  lat- 
ter Instance  the  fact  that  he  hurried  does  not 
alter  the  situation,  for  the  moment  he  begins 
to  Uft  the  object  he  ascertains  its  weight  and 
may  let  go  without  danger  to  himself. 

No  case  has  been  called  to  our  attention  In 
which  It  has  been  held  that  it  is  the  master's 
duty  to  make  a  preliminary  test  of  the  weight 
of  an  object  to  ascertain  whether  a  servant 
who  Is  required  to  handle  it  hurriedly  has 
the  physical  strength  to  do  so  without  assist- 
ance. We  therefore  conclude  that  the  '•role 
of  haste"  does  not  take  such  a  case  as  this 
out  of  the  fleld  covered  by  the  rule  relating 
to  Injury  from  ovnexertlon.  The  following 
cases,  though  not  directly  in  point,  shed  some 
light  on  the  subject:  Bosln  v.  Danaber  Lbr. 
Co.,  63  Wash.  430,  115  Pac.  833,  40  L.  B.  A. 
(N.  S.)  913;  Koeinski  t.  Htoes,  113  Wash. 
132,  196  Pac.  909;  Roberts  tedianap(ais 
St.  By..  168  ind.  684,  64  N.  E.  217;  Inter- 
national, etc..  By.  T.  Ilgures,  40  Tex.  CS.r. 
App.  '25B,-  89  B.  W.  790;  Havlland  t.  K.  C, 
eta.  By.,  172  Mo.  196,  72  S.  W.  (OS;  Uayott 
T.  Norerosa  Bros.,  24  B.  1. 1£7.  62  Atl.  891. 

[I]  a  It  Is  well  settled  that  It  la  the  mas- 
ter's dnty  to  emid^  a  eaffldent  number  ot 
servants  to  do  tbe  wo^  in  wblcih  they  are 
employed  with  reasonable  safety  to  them- 
sdves. '  Peterson  v.  Am.  Grass,  etc.,  Co.,  90 
Minn.  843,  96  N.  W.  fll3;  Dell  v.  McGratb, 
92  Minn.  187,  99  N.  W.  629;  Manore  v.  KXl- 
gore-Peteler  Co.,  107  Minn.  347.  120  N.  W. 
340;  Labatt,  M.  &  S.,  sec.  1107;  Shear.  &  Bed. 
on  Neg.  1 191.  Plaintiff  invokes  this  rule,  ex- 
tending that  80  much  mail  had  to  be  handled 
in  a  limited  time  that  oae  man  was  not  equal 
to  the  task  and  his  safety  was  endangered 
by  lack  of  necessary  assistance.  Plaintiff 
bad  done  tbe  work  alone  for  mmitbs  without 
any  trouble^  Hhen  Is  nothing  Inherently 
dangoraus  in  handling  a  mail  bag,  even 
though  It  weighs  170  pounds.  If  an  object 
is  so  heavy  that  (me  man  cannot  safely  lift 
it,  and  his  employer  knows  or  is  bound  to 
know  it  and  nevertheless  orders  him  to  pick 
it  up,  tbe  employer  may  possibly  be  charge* 
able  with  negligence:  That  question  Is  not  now 
presented.  Plaintiff  does  not  claim  be  was 
injured  because  the  bag  was  too  heavy  for 
one  man  to  handle  safely,  but  because  he  bad 
to  work  too  fast,  and  so  we  return  to  the 
original  question:  Is  the  master  chargeable 
with  negligence  if  the  servant  overexerts 
himself  in  attempting  to  do  his  work  when 
the  time  within  whidi  It  Is  to  bC'  done  Is 
too  short?  Plaintiff,  working  alone,  could 
have  i>erformed  his  task  without  overexer- 
tion If  there  had  been  more  time.  But,  In 
endeavoring  to  complete  its  performance 
within  a  limited  time,  he  worked  too  fast 
The  proximate  cause  of  bis  injury  was  ovw- 
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exertion  In  vozkinc  faster  than  be  would 
have  worked  If  there  bad  been  more  time, 
and  not  the  failure  of  the  defmdant  to  fnr- 
nlsh  a  snffldent  number  of  serrants  to  do 
the  work  safidy.  Ito  b<rid  that  the  master  Is 
liable  mder  stuii  drcmnatanoea  would  rlis 
toally  overrule  the  Stenvog  and  Oreamus 
Gases  and  erolve  a  new  doctrine  In  the  law 
of  nea^genoe,  whldi  seems  to  as  contrary  to 
reason  and  established  legal  principles. 

4.  PlalntUTs  testimony  as  to  the  drcnm* 
stances  and  oondltloos  under  which  he  han- 
dled the  mail  bag  Is  not  deer  or  oonslstent. 
He  was  born  in  a  foreign  land,  coming  to  the 
United  States  when  21  years  age  and  hav- 
ing no  schooling  here.  It  Is  suggested  that 
his  conflicting  testimony  Is  due  to  an  Imper- 
fect understanding  o£  the  English  language. 

We  have  concluded  that  the  defendant  is 
not  entitled  to  judgment  notwithstanding  the 
verdict  The  evidence  on  another  trial  may 
clear  up  doubts  as  to  the  drcumstances  un- 
der which  the  mail  bag  was  actually  handled 
by  the  plaintiff.  The  evidence  on  this  trial 
will  not  support  a  verdict  for  the  plaintifC. 

Oxdw  reversed,  and  a  new  trial  granted. 


GILLER  V.  FfRST  NAT.  BANK  OF  THfEF 
RIVER  FALLS  «t  al.    (No.  22S99.) 

(Supreme  Court  of  Minneaota.   Feb.  17,  1922.) 

(SvUahu*  hv  ihe  Courti 

PiMlgss  «s»36wEvlrieioe  held  lot  to  Jattify 
ftndlnn  of  fraud. 

Plaintiff  executed  a  contract  with  the  de- 
fendant bank  whereby  abe  a^eed  to  assign 
Certain  notea  and  mortgages  to  the  bank  to 
■ecnre  the  payment  of  her  Bon'a  indebtedness' 
and  to  indemnify  the  other  defendant  against 
loBC  as  surety  on  her  son's  bail  bond.  In  con- 
sideration thereof  the  bank  agreed  to  surren- 
der certain  insurance  policiea  it  held  as  secu- 
rity for  her  son's  debt  and  to  have  its  code- 
fendant  execute  the  bond.  ,  The  contract  was 
prepared  by  i^aintifl's  attorney  and  after  its 
exMirtion  Ita  several  conditions  were  perform- 
ed. In  an  action  for  the  ponversion  of  the 
notes  and  mortgagea  assigned  the  contract 
was  pleaded  as  a  bar.  Plaintiff  Bought  to  avoid 
it  on  the  ground  that  her  signature  was  pro- 
'cnred  by  fraud.  Eeldi  that  the  evidence  was 
not  so  dear,  strong,  or  persuasive  as  to  Jus- 
tify a  Jury  in  finding  Uiat  plaintiff  had  besn  In- 
daced  to  execute  the  contract  by  frand. 

Appeal  from  District  Court,  Pennington 
County ;  Andrew  Orindeland.  Judge. 

Action  by  Bertha  OlUer  against  the  First 
National  Bank  of  Thief  Blver  FUls,  Minn. 
Tordict  fw  plalntUC,  and  Horn  an  orda:  for 


Jndgmoit  notwithstanding  the  vetfttet,  ^aia- 

tift  appeals.  Order  afllrmed. 

B.  M.  Stanton  and  H.  O.  Chommle,  both  of 
Thief  River  Falls,  for  appellant 

Wm.  J.  Brown,  of  Thi^  River  VbUJm,  and 
JdUus  J,  Olson,  of  Warren,  for  respondmta. 

I^EIES,  a  Plaintiff  Is  the  mother  of  Manr^ 
Ice  GUler,  who,  in  January,  1919,  vras  a 
mochant  at  Thl^  Blver  VaXia.  The  First 
Natltmal  Bank  of  that  pluie  held  his  un- 
secured note  for  $6,640.  His  store  and  stod^ 
of  goods  were  Insured.  On  January  7th  a  fire 
destrt^ed  the  greater  portion  ot  his  stock 
and  damaged  the  building.  On  the  following 
day  be  assigned  his  Insurance  policies  to  the 
bank  at  Its  request  as  security  for  bis  note. 
On  February  24th  he  was  arrested  at  St 
Paul,  diarged  with  the  crime  of  arson,  and 
taken  to  Thief  HlverFallb.  His  mother,  who 
lived  in  St  Paul,  accompanied  him.  They 
arrived  on  the  morning,  of  February  25th. 
Sbe  was  anxious  to  keep  him  out  of  Jail  and 
was  informed  that.  In  order  to  do  so,  it 
would  be  necessary  to  obtain  bail  for  him. 
She  Immediately  sent  for  the  defendant  C. 
ti.  Hansen,  who  was  president  of  the  bank. 
She  and  her  family  had  long  been  patrons  of 
the  bank  and  she  was  well  acquainted  with 
Hansen.  She  asked  him  to  execute  her  son's 
b&Il  bond.  He  advised  her  to  consult  an 
attorney,  and,  with  hla  approval,  G.  Howard 
Smith  was  retained.  He  appeared  for  Maur- 
ice and  waived  a  preliminary  examination. 
BaU  was  fixed  at  $5,000.  Hans^  declined 
to  go  on  a  bond  of  that  amount  Smith 
exerted  himself  during  the  day  to  have  the 
amount  reduced,  but  without  success.  Han- 
sen asserts  that  he  Informed  plaintiff  that, 
if  the  bond  was  reduced  and  he  signed  it, 
he  would  have  to  be  indemnified  against 
loss,  and  payment  of  Maurice's  note  to  the 
bank  would  also  have  to  be  secured.  Plain- 
tiff admits  the  former,  but  denies  the  latter, 
portion  of  the  assertton.  On  the  following 
day  ball  was  reduced  \o  $8,000.  Plaintiff, 
Hansen,  and  Smith  met  In  the  afternoon  and 
signed  B  number  of  documents  pr^ared  by 
Smith.  Among  them  was  a  contract  between 
plaintiff  and  the  bank  whereby  she  agreed  to 
assign  notes  and  mortgagee,  amounting  to 
$11,300^  as  ofAlateral  security  for  the  pay- 
m«it  of  her  scm's  note  and  to  secure  Haneen 
against  Ion  as  one  ot  the  soretleB  on 
ball  bond.  In  consideration  thereof  the  bank 
agreed  to  snrrradw  the  innranca  pdldes  It 
turn  and  to  have  Hansen  execute  the  bond. 
All  these  conditions  were  sererally  per- 
formed. Thereafter  Blaurlce  was  tried  and 
oonTlcted,  and  Innduntary  bankruptcy  pro- 
ceedlngB  Instituted  against  him  resulted  la 
his  being  adjudged  a  bankrupt  A  little 
later  plaintUt  demanded  the  return  of  her 
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recarlttes.  Bdng  reCased.  ahe' brought  Oils 
action,  chaistng  0»  AefendontB  wltb  tbelr 
converBloii.  She  recoTered  a  TOdict  for  Qieir 
face  value,  and.  upon  defendants'  altonatlTe 
motion,  Jndgmoit  In  th^r  favor  notwith- 
standing the  verdict  wob  ordned^  and  plain- 
tiff appealed. 

me  vital  israe  waa  whether  ttie  contract 
of  Febroary  2SQx  was  iHrocured  by  fraud. 
The  qaestlcm  presented  on  this  i^ipeal  Is 
wbetti«  the  evldaice  will  sun^ort  a  verdict 
that  it  was.  To  relate  the  evidence  at  length 
would  unduly  ext^d  this  opinion.  We  mere- 
ly outline  Its  principal  features. 

Hansen  went  to  St  Paul  after  the  fire  to 
get  plaintiff  to  secure  the  paymmt  of  het 
son's  note,  but  she  refused.  Maurice  bad 
bought  the  salvage.  To  enable  him  to  get 
money  to  mabe  the  purdiaae,  xdaintlff  as- 
signed one  of  the  mortgages  In  question  to 
the  bank.  It  held  this  assignment  when 
Maurice  was  arrested,  but  the  loan  had  not 
yet  been  made,  and  consequently  the  assign- 
ment was  of  no  effect.  The  Insurance  poli- 
cies were  of  doubtful  value  as  security.  If 
Maurice  was  guilty  of  arson,  they  could  not 
be  collected.  If  he  was  adjudged  a  bank- 
rupt, the  bank's  right  to  retain  them  would 
be  dubious.  The  arrest  of  her  son  greatly 
disturbed  plaintiff.  Until  she  secured  bail 
for  Um,  she  was  under  a  nervous  and  mental 
Btraitn.  She  assarts  that  lay  raaatm  thereof 
she  was  in  no  condition  to  transact  bosineas 
on  Felmiary  2Sth  and  20th. 

Plalntifl  is  a  Russian  by  birth,  came  to 
this  country  what  she  was  18  years  old,  and 
never  attended  our  schools.  She  professes 
not  to  understand  the  English  language  very 
well,  but  a  reading  of  her  testimony  hardly 
bears  her  out  in  this.  Her  husband  had  been 
In  the  mercantile  business  at  Thief  River 
Falls  for  several  years.  After  his  death  she 
continued  the  business  In  partnership  with 
Maurice.  She  had  more  business  experience 
than  most  women  have.  The  partnership 
was  dissolved  in  F^miary,  1918,  owing  the 
bank  several  thousand  ^ollaro.  Maurice's 
note  of  $6,640  represented  $4,000  subse- 
quently advanced  to  him  by  the  bank  and  a 
balanee  of  $2,640  upon  the  original  partner^ 
iblp  jadebtadneas. 

Manrlce^B  wife  waa  preamt  whm  the  con- 
tract waa  execBted  and  signed  ai  a  witness. 
After  her  bmAuuid'a  eonvicUmi  she  divorced 
htm  and  wmt  to  Boston,  wliere  she  resided 
at  the  time  ctf  the  triat  Her  testimony  was 
not  taken.  After  the  trial,  in  connection 
with  defendants'  motion,  her  affidavit  waa 
obtained.  In  it  ebe  avers  tiiat  plalntifl  fully 
understood  Uie  terms  of  the  contract  and 
told  her  befwe  it  was  drawn  that  ahe  was 
going  to  &n  ttw  bank  secnrity  for  Maurices 
Bote.  B»ltb  teatifled  that  he  dictated  the 
ctmtract  to  the  bank's  stenograidier  in  the 


presence  and  hearing  ot  plaintiff  and  Ban- 
soi.  Maurice  had  given  bis  wife  an  auto- 
mobile. Plaintiff  wanted  her  to  assume  part 
of  the  obllga'tlon  to  the  bank.  In  dictating 
the  contract  Smith  named  her  as  a  party; 
it  having  been  agreed  that  she  was  to  give 
the  bank  her  note  for  $1,000  secured  by  a 
chattel  mortgage  on  the  automobile.  Plain- 
tiff objected  and  Insisted  that  her  contract 
should  be  separate,  and  separate  contracts 
were  accordingly  prepared  and  signed  by  the 
two  women.  The  one  with  plaintiff  was 
prepared  in  triplicate.  Smith  and  Hansen 
both  testified  that  tibe  former  read  the  con- 
tract to  plalntifl,  explalniitf  oich  paragraph 
to  her  as  it  was  read  anji  asking  her  if  she 
understood  it;  that  she  said  she  did,  signed 
It,  and  recdved  a  copy  signed  "bj  Hansen. 
SmlQi  testified  that  the  day  before,  when  he 
and  idaintlfl  were  aollcltii^  Hansen  to  go  on 
Maurice's  bond,  he  refused  unless  the  amount 
was  reduced  and  Maurice's  note  was  se- 
cured; that  plaintiff  wanted  then  to  comply 
with  Hansen's  demand,  but  was  advised  by 
Smith  not  to  put  up  cc^lateral  for  her  son's 
debt,  and  at  his  su^estion  finally  waited 
until  the  following  day  before  deciding  to 
enter  into  the  arrangement  insisted  upon  by 
Hansen.  Before  deeding  she  went  with 
Smith  to  see  and  confer  with  Masrica  about 
the  matter. 

In  July,  1919,  the  first  meeting  ct  Maur- 
ice's crediton  was  held  before  tbe  refwee  In 
bankruptcy  at  Grookston.  Hansen  and  tke 
plaintiff  attended.  She  went  at  hte  request. 
At  fbe  hearing  a  question  arose  as  to  the 
ownership  of  ttie  automobile  mortgaged  to 
the  bank.  PlalntUTa  testimmiy  was  takean. 
She  stated  that  her  dau^ter-in-law  had 
mortgaged  the  automobile  to  secure  Maur- 
ice's note  and  to  protect  Hanscot  agalnat 
liability  on  the  ball  bond,  and  that  she,  too, 
had  wished  to  do  all  she  could  to  help  her 
son  and  thought  "it"  secured  the  bond  and 
was  for  collateral  also.  What  the  witness 
meant  by  the  expression  "It"  Is  obscure. 
Plaintiff's  counsel  assert  that  she  was  refer- 
ring to  the  $1,000  note  and  chattel  mortgage ; 
defendants',  that  she  was  referring  to  the 
mortgages  she  had  assigned.  She  further 
testified  that  she  had  executed  the  contract 
without  reading  It,  but  that  it  waa  read  to 
her  hy  her  attorney.  Mr.  Sterling,  an  attor- 
ney representing  the  wholesale  houses  hav- 
iiLg  claims  against  Maurice,  testified  that  at 
the  time  of  the  hearing  plalntifl  informed 
him  she  had  turned  her  mortgages  over  to 
the  bank  as  security  for  Iwr  son's  note  and 
to  protect  Hanaen  agftinst  loss  on  the  bail 
bond. 

The  som  and  anbstanoa  of  all  the  evidotce 
la  tills:  On  the  (me  band,  there  is  the  un- 
corroborated statement  «t  the  ^alntifl  that 
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at  no  time  did  she  agree  to  give  the  bank 
.  Becarity  for  tbe  payment  of  her  son's  note, 
that  no  reference  to  such  security  was  made 
wben  she  signed  the  contract, 'and  that  she 
did  not  know  of  Its  provisions  for  security 
until  after  ttie  bank  refused  to  nurmder  the 
mcnrtgages  to  hw.  On  the  other  hand  Is  the 
testimony  of  Hansen,  who,  like  pliOntiff.  Is 
an  interested  witness;  tlie  exidicit  testimony 
ot  Smith,  who,  for  no  apparent  reason,  has 
been  guilty  of  a  most  flagrant  breach  of 
trost  as  an  attorney,  if  plaintlfTs  testimony 
is  believable;  the  testimony  of  Sterling,  a 
wholly  disinterested  witness ;  plaintiff's  own 
TBgue  and  indefinite  statements  when  a'wlt- 
ness  in  the  bankruptcy  proceedings;  and, 
most  important  of'all,  the  plain  and  simple 
provisions  of  the  contract  Itself,  bearing  her 
signature,  and  constituting  in  itself  a  strong 
wall  of  evidence  not  to  be  lightly  overcome 
by  unsatisfactory  oral  testimony,  or  set  aside 
on  the  ground  of  fraud  unless  the  proof  be 
dear,  strong,  and  persuasive.  Cummlngs  v. 
Baars,  S6  Minn.  350,  SI  N.  W.  449 ;  McCall 
T.  BushneU,  41  Minn.  37,  42  N.  W.  545;  Ox- 
ford T.  Nichols  &  Shepherd  Co..  67  Minn.  20^ 
68  N.  W.  SB&;  Jumiaka  v.  Andrews,  87  Minn. 
SIS,  02  N.  W.  470;  Cox  v.  Edwards,  120 
Minn.  C12, 139  N.  W.  1070;  Summit  Mercan- 
tile Oa  V.  Daigle,  146  Minn.  218,  178  N.  W. 
688.  The  rule  is  spedally  applicable  where^ 
as  here,  a  party  has  had  the  aid  of  a  capable 
lawyer  to  advise  her  and  draw  the  ccmtract 
sought  to  be  repudiated.  Bosenberg  v.  Mel- 
son,  146  Minn.  455-464,  177  N.  W.  659. 

Great  stress  is  laid  on  the  Improbability 
that  plaintiff  would  pledge  her  mortgages  for 
the  paym«it  of  a  note  to  which  she  was  not 
a  party.  It  is  said  that  at  a  trifling  cost  a 
surety  company  would  have  furnished  a  bond 
for  her  son,  and  that  the  collaterals  turned 
over  to  the  bank  would  have  been  readily 
accepted  by  such  a  company.  Smith  testified 
that  this  step  was  considered,  but  plaintiff 
did  not  want  to  wait  for  her  son's  release, 
and  tbe  latter  wanted  to  get  back  the  insur- 
ance policies,  which  amounted  to  917,000. 
None  of  the  arguments  pro  and  con  have  been 
overlocdced.  We  cannot  give  space  to  a  dis- 
cussion ot  all  ftf  them. 

Viewing  the  evidence  from  any  angle,  it 
faUs  far  short  of  clearly  showing  that  the 
contract  does  not  express  plaintlfTs  agree- 
ment with  the  bank  or  that  her  signature  was 
obtained  by  fraud.  Tbe  degree  of  proof  re- 
quired to  overthrow  a  written  contract  is 
wholly  ladilng.  The  case  Is  not  one  where 
there  is  a  defect  In  the  evidence  which  may 
be  supplied  on  another  trial.  There  is  an 
entire  absence  of  strong  or  persuasive  proof 
of  firaud. 

The  order  for  judgment  in  defendants' 
favor  is  tbereftne  afhrmed. 


RYAN  V.  BREM8ETH. 

(Supreme  Court  of  North  Dakota.   Jan.  1% 

1922.) 

fSvUaltua  by  tht  Oourt.) 

\.  Appeal  and  error  «=»907(3)— In  the  absMwa 
of  setflfrd  oase,  findings  must  be  aooepted; 
and  the  evidence  Is  presumed  to  support  mm- 
tarial  facts  ajieged. 

In  the  absence  of  a  settled  case  containiiig 
the  evidence,  the  facts  found  by  tbe  trial  court 
must  be  accepted  as  true.  The  iMWumpticm 
obtains  that  the  evidence  supports  the  material 
facts  slleced  in  the  complaint,  and  that  the  fiod- 
inga  are  supported  by  the  evidence,,  and.  far- 
ther, tbat  additional  matters  covered  by  the 
findingB  and  not  embraced  in  the  issues  formed 
by  the  pleadings  were '  properly  determined  by 
action  of  the  parties  at  the  trial. 

2.  Appeal  and  errer  ^544(3)— In  the  abeesoe 
of  a  settled  ease,  Ike  anprem*  Conrt  may  de- 
termine whether  the  ooaoluslons  aro  warrant- 
ed by  the  findings  and  review  the  Judgment 

roll. 

In  the  absence  of  a  settled  ease,  the  Su- 
preme Oourt  may  determine  whether  the  con- 
clusions of  law  are  warranted  by  the  findings 
of  fact  and  may  review  error  appearing  affirm- 
atively in  the  judgment  roll. 

3.  Pleading  ^34(7)  —  Complaint  tnt  ehal- 
lenged  on  appeal  wDI  be  liberally  eonitraed, 
and,  if  Its  defeeta  ware  amendable,  It  will  be 
tnstalned. 

A  complaint,  challenged  for  the  first  time 
upon  appeal  as  to  its  sufficiency,  will  be  lilwral- 
ly  construed,  and,  if  any  defects  therein  eonld 
have  been  remedied  by  amendment  ta  the  trial 
court,  will  be  sustained. 

4.  Pleading  «b»34(7)  —  In  abaarn  of  settled 
oase  and  upon  ebjeetlon  Arst  In  the  Suprema 
Court,  a  oonplalnt  to  oanoel  a  oontraot  hoM 

not  objectionable  after  foredotura  as  allag- 
Ing  cause  for  rescission  alone. 

In  the  abseoce  of  a  settled  case,  and  upon 
the  presentation  of  an  objection  for  the  first 
time  in  the  Supreme  Conrt,  a  complaint,  seek- 
ing in  eqaity  to  rescind  and  cancel  a  contract 
for  a  deed,  followed  by  a  trial,  and  findings  and 
judgment  providing  for  a  strict  foreclosure,  is 
not  subject  to  the  objection  ^that  it  alleges  a 
cause  of  action  for  resciasion*Blone. 

5.  Appeal  and  error  «=>007(3)— In  the  abteneo 
of  a  settled  case,  findings,  oonohisleaa,  and 
Judgment  M  strict  foreelosnre  ef  ooatraot  for 
deed  with  liquidated  damages  held  net  error. 

In  the  absence  of  a  settled  case,  findings 
of  fact,  conclusions  of  law,  and  a  judgment  pro- 
viding for  the  strict  foreclosure  of  a  contract 
for  a  deed  and  determioiog  that  the  vendor 
shall  retain  payments  made  upon  the  contract 
as  liquidated  damages  in  compensation  for  use 
and  occupancy,  or  for  rental  valoe  ef  the  land, 
pursuant  to  an  express  stipulation  In  the  con- 
tract, and  that  the  vendor  shall  receive  one- 
half  of  the  grain  crop  produced  daring  the  year 
of  litigation,  are  not  erroneous. 
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6.  Veidtr  aai  pirabuer  «s»289(2)— la  svil- 
table  forMlosara  of  eontraet  Ur  4—d  lotlee 
of  fnteation  to  oohoI  Is  aot  oooomry. 

Is  an  eqnitablo  actiioD  for  tbe  fonclomre  oZ 
a  land  contract.  It  was  not  necesBarji  as  a 
condittOD  precedent,  that  a  written  atatutor? 
notice  of  intention  to  cancel  be  aerred. 

7.  Veador  aad  parofcaaer  «B»299(4)-Oa  atrlot 
foradoaaro  of  land  ontraot  purehaaar  haid 
eatnied  to  a  farther  axtaaaroa  of  time  to 
Meet  defaalta. 

In  a  judement  providing  for  strict  foreclo- 
snre  of  a  land  contract,  altboogh  the  trial 
court  did  not  err  in  not  granting  the  itatatory 
period  of  redemption,  Deverthelesa  upon  eqoi- 
table  princiides  it  is  Mid-  that  tbe  vendee  waa 
mtitled,  tQton  tbe  facta  as  found,  to  a  lozther 
cxtenaion  of  time  within  which  to  meet  the 
defaulta  fonnd,  conaistent  with  ^alntilTa  righta 
and  crop  prodoction. 

Robin8<Hi,  dissenting. 

Aiweal  from  IMstrict  Court,  Bamsey 
Oottnty;  Bvtta,  Judga 

Action  by  WlUlam  V.  Ryan  against  Gil- 
bert  Bremseth.  From  a  decree  canceling 
and  fored<^ng  a  contract  for  a  deed^  the 
defendant  appeals.   Jndgmoit  ammded  and 

afllrnied. 

Flynn,  Tray  nor  &  Traynor  and  Adamson 
A  Thompsoa,  all  of  Davihi  Lake,  for  appel- 
lant. 

J.  F.  T.  O'Connor  and  C.  P.  Petwaon,  both 
of  Grand  Forka,  for  respondent 

BRONSON,  J.  Statement.  The  d^endant 
has  appealed  from'  a  decree  canceling  and 
forecloBing  a  contract  for  a  deed.  The  evi- 
dence has  not  been  settled  nor  certified.  Up- 
<m  tlw  Judgment  roll  and  findings  the  conda- 
slons  of  tbe  law  and  the  judgmrat  of  the 
trial  court  are  questioned.  Tbe  facts,  as 
they  appear  tber^rtHn,  are:  On  July  28, 
1938,  ^Intifr,  through  a  contract  tor  a  deed, 
agreed  to  sell  and  to  convey  to  tbe  defoid- 
ant  aivnxzimately  one  section  of  farm  lands 
la  BamiKy  count?.  The  d^endant  agreed 
to  pay  therefor  %S&,3»2£0,  as  fbllows :  The 
assumption  of  tbe  Proaser  mortgage,  a  lieu 
upon  tbe  lands,  for  $7,840,  together  with  in- 
terest tbcfaon  after  November  22,  1916;  the 
assignment  ct  a  contract  for  a  deed  upon  a 
sectioii  a  land  in  Montana  subject  to  lieus 
for  ^766,  d^oidant  to  receive  a  credit  of 
9T,28B  therefor;  the  conveyance  of  160  acres 
fHf  land  In  Benson  county,  N.  D.,  subject  to 
liens  for  $1300.  d^endant  to  receive  credit 
of  $1,800  therefor.  The  balance  of  tbe  pur- 
cbase  price  ($18,517.50,  wltb  the  interest 
thereon  at  6  per  cent)  the  d^endant  agreed 
to  pay  by  Che  delivery  of  one-balf  of  all  grain 
to  be  sown  and  grown  on  the  lands  beginning 
with  tbe  erop  for  tbe  year  1819,  aucb  grain  to 
be  d^verad  In  designated  towns  or  on  board 
airs  at  defendants  oost  and  expense^  and  the 


proceeds  tbereof  applied  first  In  tbe  payment 
of  interest^  and  then  of  the  principal.  Tbe  de- 
fbndant  furthra  agreed  to  pay  all  taxes  aud 
assessments  upon  tbe  lands  commencing  wltb 
Uie  year  1918.  Tbe  contract  provided  that 
until  the  delivery  of  one-half  of  auch  grain 
the  legal  title  to,  and  the  absolute  owner- 
ship of,  all  grain  should  be  and  remain  in 
the  plaintUt;  further,  that  in  case  of  default 
the  defendant  agreed  to  surrender  posses- 
sion of  the  premises  aud  to  forfeit  all  pay- 
ments made  to  the  plaiutlff  as  liquidated 
damages  aud  as  compensation  for  the  use  of 
the  farm  during  tbe  time  tbe  defendant  l^ad 
possession. 

The  plaintiff  Instituted  actiMi  December 
10,  1920.  The  complaint  aUeges  defaults  of 
tbe  def^dant  as  follows:  Failure  to  pay  the 
Prosser  mortgage,  either  principal  or  inter- 
est; taxes  for  1919  and  1920;  failure  to  pay 
the  entire  Interest  due  on  the  balance  of  the 
purchase  price  or  any  part  of  tbe  principal 
thereof;  failure  to  deliver  or  account  for 
the  crop  of  1920;  failure  to  farm  tbe  pr»n- 
Isee  in  a  good  and  husbandUke  manner.  It 
further  alleges  that  tbe  Prosser  mortgage  Is 
about  to  be  foreclosed;  that  tbe  defendant 
occupies  the  premises  and  will  permit  such 
forecl(»ure;  that  tbe  contract  constitutes  a 
doud  upon  plalntlfTs  title;  that  the  proce- 
dure at  law  for  the  cancellation  tbereof  will 
require  at  least  six  months,  and  that  the 
land  should  be  prepared  for  the  crop  season 
of  1921;  that  accordingly  plaintiff  applies 
to  a  court  of  equity  for  relief  to  tbe  end  tliat 
the  contract  may  be  canceled  and  declar- 
ed null  and  void  and  decreed  to  constitute 
no  lien,  and  that  jdaiatlff  be  awarded  poa- 
aession  of  premlaea  on  or  befwe  March  L 
1921. 

The  answer  jUlegei^  among  other  thlnga, 
that  the  land  was  exceedingly  fonl  when  de> 
fendant  took  possession;  that  be  bas  farmed 
It  in  a  good  and  husbandlike  manner,  so  as 
measurably  to  free  the  land  of  its  foul  con- 
dition; that  he  has  repaired  the  buildings 
and  dug  a  well  on  the  land  ac  an  expense  of 
ai^roximately  $1,G00;  that  he  bas  actually 
Invested  In  such  land,  including  bis  equities 
In  the  Montana  and  Benson  county  lands, 
$13,603.30;  that  tfie  contract  does  not  con- 
tain all  of  the  agreements  between  the.  par- 
ties; that  after  tbe  preparatiw  of  the  con- 
tract plaintiff  assured  the  defendant  that  no 
default  would  be  claimed  by  reason  of  fail- 
ure to  make  payment  of  principal  or  inter- 
est on  the  Prosser  mortgage  or  taxes  on  the 
land;  that  if  tbe  defendant  was  nnaUe  to 
make  auch  paymeuta,  the  t^intiff  would  take 
care  ot  them  and  simply  add  the  amount 
tbereof  to  tbe  contract.  He  i^rther  alle^ 
waiver  of  tbe  alleged  defaults:  that  idalntiff 
aec^ted  tbe  payment  $807.25  from  d&^ 
fendant  on  Decembw  1,  1920,  after  the  Pros- 
ser mortgage  and  interest  became  due;  that 


ttssFor  otbor  CRMS  see  smm«  topic  and  KBT-NUHBER  la  all  Ker-Nomtiered  DlgMta  sad  IndaxM 


Digitized  by 


Google 


I 


•m  NOBTHWI^STBBN  REPOBTEB  (N.  D. 


820 

plaintiff  farther  pmnitted  defendant  to  pro- 
ceed with  plowing  and  othw  fitrming  <qpera- 
tlons  in  fhe  fall  tA  1920;  tbat  defendant 
plowed  and  pr^)ared  for  crop  for  tbe  year 
of  1021,  82B  acm  <tf  land.  In  addition 
seeded  In  the  fail  of  1920,  90  acres  In  rye; 
further  that,  by  reason  of  the  payments 
made  by  tbe  defendant  to  plaintiff,  he  was 
unable  to  pay  the  Interest  and  principal  of 
the  ProBser  mor^ge  and  tbe  taxes  for  1919 
and  1920;  that  the  interest  on  the  Prosser 
mortgage  has  been  paid  by  the  plaintiff  and 
an  extension  tA  time  secured  by  the  plain- 
tiff for  the  payment  of  such  mortgage^  It 
furUier  all^^  that  the  forfeiture  clause  In 
the  contract  Is  tmjnst;  that  the  liquidated 
damages  therdn  qpecifled  are  void  and  In 
the  nature  of  a  penalty,  since  they  In  no 
manner  furnish  an  accurate  measure  of  dam- 
ages which  plaintiff  might  sustain  by  reason 
of  defendant's  defaults. 

The  actloD  was  tried  May  9  to  11,  1921. 
TOie  trial  court  found  that  the  Improvements 
made  by  defendant  did  not  enhance  the  val- 
ue of  the  land  to  any  great  ext«it,  excepting 
the  well  to  the  extent  of  at  least  $600;  in 
general,  concerning  farming  methods,  that 
deftodant  has  acted  in  good  faith  and  has 
gone  to  large  expense  In  order  to  farm  the 
land;  that  the  price  received  for  the  1020 
grain  is  the  price  to  be  credited  the  defend- 
ant for  the'  reason  that  he  requited  the 
grain  to  be  held;  that  tbe  defendant  is  in  de- 
fault concerning  the  1919  and  1920  taxes,  ex- 
cepting as  to  the  [portion  of  the  latt^  not 
yet  delinquent,  and  in  tlie  payment  of  inter- 
est on  the  Prosser  mortgage  for  1919  and 
1020  in  the  sum  of  $1,010,  which  was  paid 
by  plaintiff  on  December  1,  1920;  that  there 
was  no  understanding  that  plaintiff  was  to 
make  payments  of  interest  or  principal  on 
such  mortgage  when  due  or  that  no  default 
would  be  claimed  in  tbe  event  of  defendant's 
failure  to  pay  the  interest  or  the  mortgage; 
that  it  was,  however,  a  part  of  the  agree- 
ment that  plaintiff  would  do  what  was  nec- 
essary to  r^ew  the  Prosser  mortgage  if  de- 
fendant  was  unable  to  pay  the  same;  that 
plaintiff  frequently  requested  defendant  in 
1920  to  pay  the  Interest  on  such  mortgage 
and  the  taxes;  that  the  Montana  and  Ben- 
son  county  properties,  at  their  present  mar- 
ket values,  and  considering  the  amount  of 
money  defendant  has  put  into  the  same,  are 
not  sufBdent  to  compensate  the  plaintiff  for 
the  use  and  occupancy,  or  ftor  the  rental 
value,  of  the  land  Invc^ved,  or  more  than 
enough  to  pay  him  for  the  loss  in  damages 
actually  sustained,  if  he  be  compelled  to  take 
back  the  land.  The  court  further  finds,  pur- 
suant to  a  statement  incorporated  in  tbe 
findings,  that  the  total  interest  accrued  on 
tbe  purchase  price  of  the  land  up  to  De- 
cember 1,  1920,  amounted  to  $2,456.94;  that 
the  defendant's  debt,  including  1919  and  1920 
taxes  and  the  amount  paU^      the  idalntlfl 


on  the  Uvaser  mortgage^  has  Increased  from 
$18,517.50  on  October  1,  1918,  to  $20,483.74 
<Mi  Dec^nber  1,  1920.  The  court  also  finds 
that  defendant  Is  In  de&nlt  to  flie  extent  of 
39^  bush^  of  wheat  out  <tf  the  crop  of 
1920;  further  that,  U  tbe  defendant  la  nn- 
aUe  to  make  good  the  defaults  on  or  before 
S^[itembw  IS,  1921,  he  may  retain  on&-half 
of  the  crops  raised  upon  the  land  In  1921. 
upon  payment  of  all  expenses,  excepting  (me- 
half  of  tbe  thresh  bill,  and  delivery  of  plain- 
tiff's remaining  share  in  the  elevator. 

As  oonclusiona  <rf  law  the  trial  court  de- 
termined ttiat  the  d^endant  was  in  default 
reason  <A  the  failure  to  pay  taxes  and 
interest  on  the  Prosser  mortgage  and  to  de- 
liver wheat  out  of  the  crop  of  1920;  that 
the  plaintiff  was  entitled  to  retain  the  prop- 
erty and  money  received  as  his  damages  un- 
der the  contract;  that  the  i^intiff  was  en- 
titled to  one-half  of  the  1921  crop  less  one- 
half  of  the  thresh  blU;  that  the  plaintiff 
should  do  what  was  necessary  towards  re- 
newing the  Prosser  mortgage,  and  to  that 
extent  the  contract  was  reformed;  that  the 
defendant  was  entitled  to  make  good  the  de- 
faults on  or  before  September  15, 1921;  oth- 
erwise that  plaintiff  should  have  Immediate 
posaesslon  and  should  be  fully  reinvested 
with  all  title.  Pursuant  to  such  findings. 
Judgment  was  entered  on  Augast  19,  1921. 

On  September  14,  1921,  upon  application 
of  the  defendant,  reciting  his  inability  to 
make  good  the  d^aults  by  reason  of  inabili- 
ty to  thresh,  the  court  granted  an  extotalon 
of  time  until  October  5th  and  a  stay  of  ei- 
ecutitm.  Again,  on  October  Sd,  upon  a  sim- 
ilar application  by  the  defendant  for  an  ex- 
tension of  time  in  order  to  enable  him  to 
complete  threshing,  haul,  and  market  the 
grain,  the  trial  court  extoided  the  time  with- 
in which  to  make  good  the  defaults  until 
October  20,  1021.  On  October  26,  1921,  ap<m 
application  of  the  plaintiff  showing  failure 
of  the  defendant  to  perform  the  c<mdlti<»8 
of  the  judgment,  the  trial  court  ordered  judg- 
ment to  be  made  final  and  defendant's  in- 
terest in  the  land  and  rl^t  of  redemptlim 
absolutely  at  an  end. 

The  defendant  contends  that  the  c<mipiafnt 
allies,  and  the  plaintiff  has  elected  to  stated 
a  cause  of  action  for  resdsstcm  and  cancel* 
latlon;  that,  acc<»illng^y,  the  plaintiff,  pur- 
suant to  his  election,  cannot  reednd  tbe  con- 
tract and  retain  the  benefits  derived;  that 
the  trial  court  erred  In  entering  a  Judgmoit 
of  foreclosure;  that  tbe  plaintiff,  by  aocep&^ 
Ing  $0O7.2S  on  December  1, 1920,  and  the  crop 
of  1920,  waived  the  right  to  Insist  on  fore- 
closure for  the  defaults  then  existing;  that 
no  notice  (Mf  intention  to  cancel  the  contract 
was  ever  given  as  required  by  statute;  that 
the  forfeiture  clause  in  the  contract  Is  In  the 
nature  of  a  penalty,  and  Its  enforcerorait,  up- 
on the  findings,  operates  to  penalise  the  de- 
fendant; that  the  trial  court  erroneously  peiv 
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mltted  tbe  idalntlff  to  retain  one-half  of  tb» 
crop  for  1021;  tb&t  erromeoualy  tbe  trial 
court  denied  to  tbe  defendant  tbe  rl^t  to 
make  good  the  defaults  within  ali  months 
from  tbe  date  of  tbe  jndgment;  that  these 
errors  appear  upon  the  face  of  the  Jud^rmmt 
roll. 

[1,  2]  DeoMon.  Manifestly,  in  the  absence 
of  a  settled  case,  this  court  cannot  try  anew 
tbe  gneatlons  of  fact  involved.  NatkMial  Casb 
Renter  Co.  v.  Wilson.  9  N.  D.  112.  81  N.  W. 
285.  There  can  be  no  review  of  tbe  findings 
of  fact  without  a  settled  case;  tbe  facts 
found  by  tbe  trial  court  must  be  accepted  as 
tiua  This  conrt  may  detemine  whether 
the  cwclosloos  of  law  made  by  the  trial 
eonrt  are  warranted  by  the  facts  as  found. 
Thuet  T.  Strong,  7  N.  I>,  566,  76  N.  W.  022; 
Bnwn  Skotland,  12  N.  D.  445,  447.  97  N. 
W.  548;  Brandenburg  t.  Phillips.  18  N,  D. 
200.  208,  UO  N.  W.  542.  Tbe  presarastloa 
obtains  ttet  the  evldmce  siqpports  the  ma- 
terial facta  ftUflged  in  tbe  com^lnt,  and  tbat 
the  flndlngB  are  wppoeted  by  the  crrldence. 
Wbltnsy  v.  AMn.  1ft  V.  D.  688.  648,  12S  N. 
W.  470;  Becent  State  Bank  v.  Orimm,  88  N. 
D.  200^  AM,  169  K  W.  842.  It  may  foithw 
be  presumed  that  additional  matters  cover- 
ed by  the  llndliqpi  of  tut  and  not  unbraced 
Id  the  Iflsaes  formed  by  the  ideadings  were 
xwoparly  determined  by  action  of  the  parties 
at  ^  trial.  Raad  t.  Grant.  48  N.  D.  640. 
160  N.  W.  688,  680.  Howevw,  error  appear- 
ing afflxmatlvely  In  the  judgment  roll  re* 
qnlrea  no  settled  case  for  the  review  ttien- 
of.  SaTdd  V.  Baldwin,  27  N.  D.  8^  34S,  146 
N.  W.  644. 

[!•!]  The  contoiUoi)  ol  the  d«Ctedant  tbat 
fhe  oomplalnt  is  Insnfilclent  to  sustain  the 
eanodlatlon  and  foreclosure  of  the  contract 
as  determined  by  tbe  trial  court  is  wMiout 
merit.  Tbe  rule  Is  well  settled  that  a  com- 
plaint cbaUenged  for  the  first  time  upon  ap- 
peal as  to  Its  sufficiency  will  be  liberally  con- 
strued, and,  if  any  defects  tberein  could  have 
been  remedied  by  amendment  in  tbe  trial 
court,  will  be  sustained.  Ditton  v.  Pureell, 
21  N.  D.  648,  656,  182  N.  W.  347,  36  U  R. 
A.  (X.  S.)  149;  Jensen  v.  Clausen,  34  N.  D. 

687,  645.  159  N.  W.  30.  The  evident  Intent 
of  tbe  pleadings  and  the  proceedings  in  the 
trial  court  was  to  cancel  and  foreclose  the 
contract  by  an  equitable  proceeding. 

Likewise  the  oontenticm  that  plaintifT  waiv- 
ed rights  of  foreclosure  by  accepting  pay- 
ment on  December  1,  1920.  cannot  be  aos- 
tahied  in  the  absence  of  the  evidence.  The 
trial  court  found  that  the  sale  of  tbe  1020 
grain  was  delayed  upon  tbe  request  of  the 
defendant. 

No  statutory  written  notice  of  Intention  to 
cancel  the  contract  was  required  in  order 
to  maintain  this  action.  Chapter  151,  Laws 
1917:  Raad  v.  Grant,  43  N.  D.  546,  169  N.  W. 

688,  592.  The  trial  court  found  that  the 
lAaintiff  r«peatedly  gave  notice  to' the  d*> 


fendant  of  Intention  to  cancel  the  contract 
if  d^aults  were  not  made  good.  The  trial 
court  found  that  the  Montana  and  Benson 
county  properties,  uptm  present  market  val- 
ues and  considenng  defendant's  equities 
therein,  were  ipsaffldent  to  compensate 
plaintiff  for  ose  and  occvgiancy  or  for  r«itat 
valne  of  the  land,  or  to  pay  damages  sub* 
tained  by  plaintiff.  The  trial  court  condnd- 
ed  tbat  the  plaintiff  naa  entitled  to  retain 
payments  made  by  -  deftedant  oa  tlie  oon- 
tract.  Tbe  contract  contains  an  express  stlp- 
ulatlon  so  pCDvidbig  in  the  evmt  of  default 
From  tbe  findings  it  appears  tbat  the  Inter- 
est accrued,  uprai  tbe  balance  of  the  pur- 
chase price  up  to  December  1,  1920,  amoui;Us 
to  42,456.04;  the  interest  on  the  ProBser 
mortgage  paid  by  the  plaintiff  Is  ¥1,010;  tbe 
aiiMuat  of  the  unpaid  taxes  tot  1919  and 
1920  is  $711.50.  This  makes  a  total  of  f4.- 
17SJS3,  Indebtedness  aocrued  since  the  date 
of  tba  contract,  owing  the  plaintiff.  Tbe  de- 
fendaat  has  paid  |2;)m9.  Adding  to  ^bls 
amount  the  value  oC  tba  well  as  found'  by 
tbe  oeort.  $600,  makes  a  total  of  $2312.29 
paid,  or  to  be  used  as  a  credit,  in  favor  of 
the  defmdant 

£1]  Aficordintfjf  tbe  defendant  has  tailed 
to  meet  sobseqnent  accruing  indebtedness, 
even  .allowing  a  credit  for  the  well,  to  the 
extent  of  |1,S66^  op  to  December  1,  1920. 
Pxeeumably  tbe  Interest  accruing  on  the  bal- 
ance of  tiK  purchase  price  since  December 
1,  iseo,  and  the  lOSl  taxes  will  considerably 
exceed  Id  amount  the  value  of  cme-balf  of 
the  1821  crop  retolned  by  tbe  plaintiff.  Tbe 
findings  do  not  disclose  the  value  ct  any  equi- 
ty remaining  In  the  Bensm  county  or  Mon- 
tana properties,  whether  possessed  by  tbe 
lAalntffl  ta  the  detcoduit,  nor  whether  any 
ri|^  or  title  is  still  retained  ta  such  prefer- 
ties  either  by  tbe  plaintiff  or  the  defendant 
From  the  findings  It  appears  that  the  defend- 
ant has  contributed  no  money  or  property  so 
as  to  craistitute  an  equity  In  the  balance  of 
tbe  purchase  price  due  upon  the  contract  . 
The  v^ue  of  tbe  equity  contributed  upon  the 
purchase  price  through  tbe  Montana  or  Ben- 
son cooDty  properties  Is  left  unsettled  and 
undetermined.  What  tbe  evidence  may  have 
disclosed  in  this  regard  assuredly  we  cannot 
ascertain  nor  determine,  in  the  absence  of 
its  settlemoit  and  certification.  Unless  man- 
ifest Injustice  in  equity  should  result  there- 
by. It  was  proper  for  tbe  trial  court  to  give 
effect  and  recognition  to  the  stipulation  of 
the  parties  providing  for  retention  of  pay- 
meats  by  the  v«idor.  Pfeiffer  v.  Norman, 
22  N.  D.  168,  173,  133  N.  W.  97,  88  L.  R  A. 
(N.  S.)  891.  Upon  the  record,  la  its  pres- 
ent shape,  we  are  unable  to  state  or  to  hold 
that  the  trial  court  n-rcd  in  Its  conclusions 
with  regard  to  retention  of  the  payments 
made.  We  are  further  of  tbe  opinion  that 
the  trial  court  did  not  err  in  granting  to  tbe 
plalntifl  <m»-half  of  tbe  IfiSl  crop.  The 
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compntBtlfMiB  above  stated  and  tbe  Infer- 
ences to  be  drawn  frota,  and  the  presump- 
tions attaching  to,  the  findings  are  suffident 
to  Justify  such  conelnslon.  Tbe  contract 
further  expressly  provides  for  retention  of 
legal  tide  to  crops  In  the  plaintiff.  We  are 
further  of  the  opinion  that  the  trial  court 
did  not  err  In  not  granting  a  bIx  months' 
period  of  redemption  as  provided  in  cases  of 
a  statutory  foredosure.  Chapter  151,  laws 
1917;  Raad  t.  Oiant,  48  N.  D.  M6,  160  N. 
W.  588,  692. 

However,  we  are  of  the  opinion  that  the 
d^endant  should  be  accorded,  upon  equitable 
iwinclples,  a  further  time  beyond  that  al- 
lowed by  the  trial  court  within  which  to 
make  good  the  defaults  found.  The  plain- 
tiff did  not  proceed  by  tbe  statutory  method 
of  cancellation.  Through  sach  method  the 
defendant  would  have  been  entitled  to  a  six 
months*  period  of  redanptlon.  The  plaintiff 
Bought,  by  an  equitable  action,  to  secure 
Qpeedy  relief  and  more  appropriate  action. 
As  It  has  happened  through  tbe  course  of 
llt^tlon,  the  tbne  within  which  plaintiff 
secnred  poasoslon  of  fbe  land  imder  the  de* 
cree  was  delayed  beyond  the  statotory  thne 
that  would  have  occnrred  in  a  statntory  can- 
cellation. The  plalntlfT  hns  songht  the  aid 
of  equity,  and  the  plaintiff  must,  and  this 
court  should,  as  fitr  as  tbe  present  record 
will  permit,  accord  to  Uie  defendant  equity. 
It  Is  manifest,  In  a  period  of  deflatlMt  of 
land  prices  snch  as  tbe  parties  assent  to  ex- 
ist, that  loss  by  one  or  botb  of  the  parties 
cannot  be  escaped  as  far  as  present  mon^ 
valdes  are  concerned.  Upon  such  basis  the 
defendant  wni  suffer  loss.  If  he  makes  good 
the  defaults;  and,  if  he  does  not,  he  will 
suffer  lom  equally  or  more.  Upon  audi  ba^ 
the  plaintiff  will  suflbr  loss  If  such  defaults 
are  not  made  good.  Aooordlngly  the  plain- 
tiff is  not  in  a  position  to  OHDBidaln  if  equity 
affords  an  oppmtunlty  to  make  good  tiie  de- 
fftults  found.  Hie  plaintiff,  in  equity,  has 
.  aoDglit  the  cancellation  of  the  contract.  TUm 
trial  court,  through  its  findings,  in  equity  has 
awarded  a  s^tct  foreclosure.  The  remedy 
of  a  strict  fljrecUMure  Is  a  harsh  reroedy. 
Ordtnarlly  equity  will  not  avail  thereof.  If 
other  methods  of  foredosnre  can  be  utilised 
with  justice  to  the  parties.  From  the  find- 
ings It  appears  that  the  defendant  tried.  In 
good  faith,  to  till  the  lands  Involved  In  a 
good  and  husbandllke  manner ;  that  he  made 
some  Improvements  on  the  land;  that  even 
after  this  action  was  started  he  farmed  the 
lands,  harvested  and  threshed  grain  thereon; 
that  in  the  fall  of  1921,  and  after  the  ren- 
dition of  the  judgment  herein,  he  did  plow- 
ing and  flowed  rye  upon  the  lands,  evidently 
contemplating  a  continuance  of  the  contract 
and  the  ability  to  meet  the  defaults.  These 
actions  of  the  defendant  did  not  serve  to  in- 
jure plaintiff's  Interests  or  his  property 
ri^ts.   Although  the  trial  court,  after  the 


rendition  of  the  jadgnoit,  accorded  to  tbe 
defendant  two  extensions  of  time  within 
which  to  meet  the  defaults,  nevertheless  we 
are  of  the  opinicm  ttiat  justice  and  equity, 
under  the  drcunstances,  require  that  de- 
fendant be  accorded  every  oivortunity  to 
meet  the  defaults  found,  consistent  with 
plaintiff's  rU^ts. 

In  tbe  findings  It  appears  that  a  credit  of 
18.035  for  the  Benson  county  and  Montana 
lands  was  given  by  the  plaintiff  upon  the 
purchase  price  of  the  land  Involved  ber^n. 
It  la  true  that  the  trial  court  found  that  tbe 
properties  at  their  present  market  valuea, 
considering  defendant's  Investment  therein, 
are  insufficient  to  compmsate  tbe  plalntUt 
for  his  losses  sustained.  However,  tlie  trial 
court  does  not  determine  present  mar- 
ket valae  or  the  present  value  of  defendant's 
equities  therein.  Although  upon  the  rec<»d 
we  are  unable  to  htdd  that  It  was  error  to 
deo-ee  to  the  plaintiff  the  retention  of  the 
credit  given  by  tlie  defendant  tot  the  Bra- 
son  county  and  Montana  lands,  neverthdeas 
It  does  not  appear  affirmatively  that  fall 
justice  Is  done  by  retaining  sneb  credit  and 
decreeing  a  strict  foreclosure  within  a  com- 
parativdy  limited  time.  In  such  circum- 
stances equity  should  do  full  justice,  and 
not  by  halves.  If,  now,  a  toxetdasnn 
throni^  sale  of  tlie  premises  rtunld  be 
dered.  It  ml^t  dmply  serve  purposes  of  ti- 
ther  jeopardising  or  destroying  the  rigtate 
and  Interests  of  bofli  parties;  those  of  the 
defendant  by  Imposlitf  an  InsnrmountaUe 
burden  of  costs  and.  tbe  payment  of  tlie  full 
obligation;  those  of  the  idalntiff  by  denying 
the  resent  enforcement  of  existing  defiinlts 
and  by  greatly  lessening  ttie  nine  of  Us 
lien.  A  strict  foreclosure  has  beai  awarded 
wherein  the  present  values  of  all  the  lands 
concerned  are  not  tOund  nor  determined  nw 
the  equities  therein.  Pursuant  te  the  find- 
ings, the  defendant  has  paid  tiie  interest  ac- 
cruing 'on  bis  Indebtedness  tor  two  years 
and  two  months,  up  to  Decanber  1,  1920. 
lacking  tbe  sum  of  9244.65.  His  farming 
methods  have  not  Injured  plalntHTs  Inter- 
ests or  the  land.  His  defaulte  consist  in 
the  &llnre  to  pay  his  1919  and  1920  tans 
and  Interest  on  the  Prosser  mortgage.  He 
has  an  apparent  Investment  In  this  land, 
figured  at  the  date  of  the  purchase,  of  $9,- 
035.  TTnder  the  clrcnmstances  It  Is  our  opin- 
ion that  plalntltr.  seeking  to  avail  of  tbe 
harsh  remedy  of  a  strict  foreclosure,  must 
accord  to  the  defendant  an  opportunity  to 
meet  the  defaults  mentioned  If  thereby  his 
Interests  are  not  jeopardlsted  and  damaged. 
It  Is  therefore  ordered  that  the  judgment  of 
the  trial  court  be  amended  as  follows:  On 
or  before  March  1,  1922,  the  defendant  shall 
pay  to  the  plaintiff  the  sum  of  $500.  On  or 
before  March  1,  1922,  the  defendant  shall 
pay  to  the  plaintiff  the  further  sum  of  $500, 
or.  In  lien  thereof,  tender  for  tbe  tLpprorti 
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of  the  trial  court  security  for  the  payment  ] 
thereof  on  or  before  December  1,  1922.  \ 
Tbereapon,  and  upon  the  approval  of  the 
security,  If  tendered,  the  foreclosure  stipu- 
lated In  the  judgment  shall  be  stayed  until 
December  1,  1922,  and  the  trial  court  shall 
award  to  the  defendant  possession.   The  bal- 
ance of  the  existing  defaults,  as  found  in  the 
findings  and  judgment,  shall  be  made  good  by 
the  defendant  on  or  before  December  1,  1»22. 
If  the  defendant  makes  good  the  defaults 
as  herein  provided,  no  costs  of  this  court 
shall  be  allowed. 
It  is  so  ordered. 

CHKISTIANSON   and    BIRDZELL,  JJ., 
concur. 

GKAOE,  C.  J.,  concurs  In  the  result  only. 

ROBINSON,  J.  (dissenting).  Truly  this  is 
ft  Shylock  action.  On  October  1,  U18: 

Tbe  pUIntllt  contracted  to  sell  dehndkiit  a 
section  ol  lanti  In  RamMjr  conatr,  N.  D., 

At  |55  an  acN   136,398  M 

U«  sold  tba  aame  subject  to  a  mortgage  for  IfitO  00 
H«  received  and  gave  credit  for  a  section 

ot  Montana  land   7-**  00 

He  gave  credit  tor  land  in  BeosoQ  couaty. .  .  UBOO  00 
From  tbe  crops  ol  1919-20  be  received  par- 

oMnt   i.mt» 

U«  received  a  good  well  on  the  land   UO  00 

—with  considerable  other  improvements. 

And  on  December  10,  1920.  within  10 
days  after  receiving  nearly  Jl.OOO,  he  com- 
menced this  action  to  forfeit  the  land  con- 
tract and  all  payments  iwcause  of  the  non- 
payment of  illegal  and  excessive  taxes  for 
two  years  and  tbe  nonpayment  of  about  $1,- 
000  on  tlie  mortgage  which  defendant  as- 
sumed. Tbe  action  Is  under  a  Shylock 
clause  in  tbe  contract  wbich  provides  for 
such  a  forfeiture.  Defendant  answers  that' 
because  of  that  clause  be  refused  to  sign 
the  contract,  and  that  to  induce  him  to  sign 
the  plaintiff  agreed  that  he  would  not  talie 
any  advantage  of  tbe  forfeiture,  and  that  he 
himself  would  advance  the  money  to  pay  In- 
terest on  tbe  mortgage  and  to  pay  the  taxes. 
Defendant  by  answer  asks  that  the  cou' 
tract  be  reformed  and  corrected  so  as  to 
express  Uiat  agreement;  but  the  trial  court 
has  Ignored  that  issue  and  all  the  defend- 
ant's equities  and  has  given  a  judgment  of 
forfeitura  and  an  order  ousting  tbe  defend- 
ant and  giving  plaintiff  possession.  Surely 
that  seems  like  a  mockery  of  equity  and 
justtoe,  and  It  may  not  be  covered  up  by  a 
multitBde  of  words.  Of  course,  the  defend- 
ant acted  the  part  ot  a  sucker  when  he  relied 
on  the  oral  agreement  to  protect  himself 
against  tbe  ftMrfeiture  clause.  Still  he  had 
a  right  to  rely  on  It  and  to  rely  on  the  court 
to  reform  tbe  contract.  No  evidence  Is  need- 
ed to  show  that  the  forfeiture  clause  Is  un- 
c(Hi8(4onable,  and  here  Is  the  plain  atatute: 


"For  tbe  purpose  of  revising  a  contract  It 
must  be  presumed  that  the  parties  thereto  in- 
tended to  maka  an  eonitable  and  consdentiona 
agreement." 

The  court  has  wholly  ignored  that  stnt- 
ute  and  the  request  to  revise  the  contract 
Hence  the  duty  of  this  court  is  to  reform  the 
contract  by  striking  out  or  holding  void  tbe 
forfeiture  clause.  We  must  not  ignore  the 
rule  that  equity  never  enforces  a  penalty 
or  a  forfeiture.  We  must  not  ignore  the 
plain  words  of  the  statute,  which  is  tliat 
equity  will  not  enforce  a  praialty  or  a  for- 
feiture in  any  case.  Comp.  Laws  1913,  S 
718S.  Tbe  plaintiff  has  no  right  to  claim  a 
forfeiture.  He  has  received  about  one-third 
of  the  purchase  price  of  the  land.  His  j>o&l- 
tlon  is  that  of  a  mortgagee.  He  holds  tbe 
legal  title  of  tbe  land  only  as  security  for 
the  balance  of  the  pnrdiase  money.  His 
remedy  is  that  of  a  mortgafiee,  to  obtain  a 
decree  of  foreclosure  and  sale  of  the  land 
for  the  sum  due,  subject  to  redemption  as 
provided  by  statute. 

Tbe  judgment  should  be  reversed,  with  di- 
rections to  strike  out  the  forfeiture  clause  of 
the  contract  and  permit  the  plaintiff  to  take 
a  r^lar  judgment  of  fweclosare  and  sale. 


EAD8  V.  TIEDE.    (Ne.  4030.)* 

(Supreme  Court  of  ftonth  Dakota.   Feb.  8, 

1922.) 

Negligenoe  «»93{1)— Automobile  driver's  aeg- 
ligeace  not  Imputable  to  geeet. 

Negligence  of  driver  of  automobile  is  not 
impnted  to  one  in  bis  car  riding  at  bis  invita- 
tion and  as  his  guest,  in  the  absence  of  evi- 
dence to  show  that  such  guest  knew  that  the 
ear  waa  being  negligently  driven. 

Appeal  ttom  Circuit  Court,  Hutchinson 
County :  E.  B.  Tripp,  Judge. 

Action  by  Ella  Eada  against  Gustavo 
Tiede.  From  a  judgment  for  defendant  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Revised. 

Spani^er  &  Wlr^  ot  BUtdbeU,  tor  appel- 
lant. 

Freoch.  Orvia  &  French,  ol  Yaakton,  Cor 
respondent. 

POLLEY,  J.  Plaintiff  brings  this  action  to 
recover  damages  for  injuries  suffered  by  her 
in  an  automobile  coUlsion.  Tbe  accident  oc- 
curred on  a  country  road  In  tbe  nighttime. 
The  car  In  which  she  was  riding  at  the  time 
of  the  accident  waa  owned  and  was  beini; 
driven  by  one  McDonald.  It  is  alleged  in 
tbe  complaint  that  defendant  had  bright  glar- 
ing lights  burning  on  his  car  and  that  such 
lights  so  bUnded  said  McDonald  that  he 


^For  otber  eaMS  see  bbow  topic  and  KBY-NUUBER  In  all  Key-Numbered  Olgeata  and  Indwut 
*Rebearlng  denied  March  10.  1922. 
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could  not  see  where  to  drive;  tliat  defend- 
ant waa  driving  bis  car  In  excess  of  26  miles 
per  hour  and  that  at  the  time  of  the  coUl- 
sion  defendant's  car  was  on  the  left  side  of 
the  center  of  the  road.  The  defense  pleaded 
by  defendant  Is  negligence  on  the  part  of 
McDonald  In  tbe  management  of  his  car,  In 
that  he  was  driving  at  a  rate  of  speed  ap- 
proximating 40  miles  per  hour;  that  at  the 
point  of  the  collision  tbe  road  narrowed  to 
cross  a  culvert,  and  that,  notwithstanding 
the  said  culvert  and  the  narrowness  at  the 
road,  said  McDonald  continued  to  drive  his 
car  at  said  excessive  rate  of  speed;  that 
plaintiff  knew,  or  by  the  exercise  of  ordinary 
care  would  have  known,  of  the  approach  to 
said  culvert,  that  the  road  narrowed  at  that 
point,  and  of  the  excessive  rate  of  speed  at 
which  said  McDonald  was  driving,  but  that 
she  made  no  effort  to  check  or  diminish  such 
rate  of  speed.  In  other  words,  that  the  col- 
lision was  caused  by  the  negllgmce  of  Mcr 
Donald,  and  ithat  plaintiff  contributed  to 
such  negllgraice  by  her  failure  to  exercise  or 
attempt  to  exercise  any  control  over  the 
movement  of  the  McDonald  car,  and  that  she 
is  not  ^titled  to  recover  even  though  de- 
fendant may  have  been  guilty  of  negllgmce 
that  contributed  to  tbe  accident.  The  trial 
court  adopted  this  theory  of  the  case,  and 
upon  this  subject  charged  the  J\iry  as  fol- 
lows: 

"Now,  if  you  find  from  tbe  evidence  la  this 
case  that  this  alleged  neglect  of  Mr.  Tiede  to 
have  dimmed  tbe  lights  on  that  occasion  is  not 
true,  and  that  he  was  not  rnnning  his  antomo- 
bile  at  an  excessive  rate  of  speed,  in  view  of 
all  the  drcumstances,  or  os  the  wrong  side  of 
the  Tond,  and  was  not  at  fanlt  in  any  of  these 
respects  whereby  it  was  claimed  the  collision 
was  eansed,  BDss  Ends  cannot  recover  In  this 
case,  or  even  if  yon  should  find  he'was  negligent 
or  at  fault  In  any  of  the  respects  referred  to, 
but  should  also  find  from  tbe  evidence  that  Mr. 
McDonald  was  running  at  a  high  rate  of  speed 
at  that  time  and  place,  and  that  that  caused  or 
conti^nted  to  the  collision  whereby  she  was 
injured,  sbe  cannot  recover  in  this  action." 

The  giving  of  that  portion  of  this  Instruc- 
tion which  imputes  the  negligence,  if  any, 
of  McDonald  to  plaintiff,  was  excepted  to  by 
plaintiff  and  is  now  assigned  as  error. 

Under  the  undisputed  facts  in  this  case, 
plaLntifF  was  riding  in  McDonald's  car  at  his 
Invitation  and  as  bis  gueet  She  was  not 
directing  the  operation  of  tbe  car  and  had 
DO  control  over  it.  The  relation  of  principal 
and  agent  or  master  and  servant  did  not  ex- 
ist, nor  was  McDonald  acting  as  her  agent 
in  any  sense  of  the  word.  There  is  no  evi- 
dence to  show  that  plaintiff  itnew  that  tbe 
car  was  being  negligently  driven.  On  the 
other  band,  both  she  and  McDonald  testified 
that  the  car  was  not  moving  in  excess  of  10 
to  15  miles  per  hour  and  that  the  car  was 
well  over  on  the  right-hand  side  of  the  mid- 
dle of  the  road. 


AcCOTdIng  to  the  testimony  on  behalf  of 
plaintiff,  the  accldmt  was  not  caused  by  the 
glaring  lights  on  defendant's  car  because  Mc- 
Donald t-estlSed  that  his  car  was  over  the 
edge  of  the  grade  on  the  right-hand  side  of 
the  road  at  the  time  of  tbe  collision.  Neither 
was  it  caused  by  tbe  excessive  speed  of  ei- 
ther car.  If  each  car  bad  been  on  the  right- 
hand  side  of  the  middle  of  the  road,  they 
could  not  have  collided,  however  great  the 
speed.  One  car  or  the  other  or  both  of  them 
were  on  the  wrong  side  of  the  road,  and  It 
was  that  fact  that  caused  the  collision.  The 
rate  of  speed  at  which  either  car  was  mov- 
ing is  material  only  because  ot  the  effect  it 
may  have  had  on  the  extent  of  tbe  Injury  re- 
sulting from  the  collision. 

If  the  collision  was  tbe  result  of  negligence 
on  the  part  of  defendant,  flien  be  la  ifable 
to  plaintiff,  although  McDonald  may  have 
been  gaUty  of  negligence  that  contributed  to 
the  accident;  unless  plaintiff  herself  also 
was  guilty  of  ne^igence  that  contributed  to 
tbe  accident.  But  there  Is  no  evldoice  in 
the  record  that  warrants  the  application  of 
the  doctrine  of  Imputed  negligence,  and  the 
Instructloa  c«n^alaed  o€  Is  emmeoua. 

The  Judgment  and  order  appealed  from  are 
reversed. 

GATES  and  WHITING,  JJ.,  concur  in  re- 
sult 


RUSSELL  et  al.  v.  ELLIOTT  at 

(No.  4&33.) 

(Supreme  Court  of  South  Dakota.    Feb.  8* 

1922.) 

f.  Vendor  and  parohaser  199— Proceeds  of 
Insuraaee  on  bumed  MifldlaBs  tisid  to  Moai 
to  parDhasers  ander  oontraoC  net  exeoated. 

Where  a  contract  for  the  sale  of  real  prop- 
ert7  has  been  entered  into,  but  not  executed, 
and  the  buildings  on  the  pr(q)ert7  are  burned, 
the  insurance  money  belonged  to  tbe  purchas- 
ers, who  in  a  suit  against  tbe  vendors  for  spe- 
cific performance  were  entitled  to  a  cr»]lt 
therelor  on  the  price,  notwMistanAng  the 
vendors  had  tepndlated  tbe  agreement, 

2.  Lis  pendens  ^»2S (5)— Grantee  aader  quit- 
daim  deed  delivered  pending  suit  for  speollle 
performance  cbargeiAle  with  nottee  ef  plaln- 
tlfPs  equity. 
One  who  takes  a  qnltciahn  deed  exeeated 
before  an  action  to  compel  spedfle  performance 
by  tbe  grantor,  but  not  delivered  until  after 
tlie  commencement  thereof  and  after  the  re- 
cording of,  a  notice  of  its  pendency,  takes 
ciiarged  with  knowledge  of  plaintiff's  equity. 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty; Frank  Anderson,  Judge. 

Action  by  G.  A.  Russell  and  others  against 

J.  A,  Elliott  and  others  for  spedfle  perform- 
ance of  a  contract  to  convey  real  estate. 


^»Pw  etbw  oasw  sm  satta  tople  ua  KBY-NUMBKR  In  all  Ker-Mambared  Dlgwu  and  ladaHS 
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JndgmoBt  fw  plwlnttffn  and  defendants  ap- 
peaL  AiBmud. 

Waddel  &  Doaghert7,  of  Webster*  and  Van 
Slyke  &  AgoT,  of  Aberdeen,  for  appellants. 

Williamson,  WilliamBon  &•  Smith  and 
George  EL  Fletcher,  all  of  Aberdeen,  for  re- 
spondents. 

POUJBZ,  7.  AjeOOD  to  compel  speelfie  per- 
formance  of  contract  to  convey  real  estate. 
Bladings  of  fac^  condiulons  of  law,  and 
jndgmoit  were  In  favor  ot  plalnttfTa,  and  de- 
fendants appeal. 

The  contract  provided  that  uptm  conqill- 
ance  with  certain  condltiona  therein  named 
the  defendants  Elliott  and  Woods  would  con- 
vey to  plaintlfCs  BnsseU  and  Lingrrai,  or  to 
such  peraonB  as  they  mltfht  designate  In 
writing  within  90  days  from  the  date  of  the 
contract  Abstracts  of  title  were  to  be  far* 
nlshed  and  title  to  he  approved  by  the  pur- 
diaser.  Hie  complaint  alleges  a  fall  com- 
pliance or  offer  to  comply  by  plain tifCs  vrith 
all  the  iHTOvisions  of  the  contract  upon  fb^ 
part  Elliott  and  Woods  answered  separate- 
ly. Among  other  defenses  pleaded  theor  Adi 
alleged  that— 

"By  mataal  agreement  of  the  parties  to  said 
contract.  It  was  abandoned,  terminated,  far- 
rendered  and  satlsfled." 

If  this  aU^ti(m  is  /true,  tb»  jadgmmt 
Should  be  reversed,  and  the  actlim  dlamissed. 

The  ondlspnted  evldoice  shows  that  with- 
in the  time  provided  by  the  contiact  Bnssdl 
and  Ungren  gave  notice  that  tbey  woold 
take  the  property,  and  as  part  performance 
on  their  part  gave  Elliott  and  Woods  each  a 
check  for  VtOO,  and  requested  flie  abstracts 
of  title  to  the  property.  Upon  examination 
of  the  abstracts  several  defects  In  the  tlfie 
were  disclosed.  The  abstracts  were  returned 
to  Elliott  and  Woods  for  flie  purpose  of  Slav- 
ing the  detects  removed  and  the  abstracts 
corrected.  Some  of  the  defects  were  re- 
moved,  but  Bussell  and  LIngren  still  objected 
to  the  tltl^  and  farther  corrections  were 
made.  These  transactions  ran  over  a  period 
of  something  like  three  weeks  when  one  of 
the  defendants  went  to  plalntlfts*  office,  laid 
the  two  checks  that  had  been  paid  them  by 
plaintiffs  on  a  desk  in  the  presence  of  plain- 
tiff liingren,  and  said  the  deal  was  ofT. 
Plaintiffs  bad  already  informed  defendants 
that  they  were  willing  to  accept  the  title  as 
It  then  was,  and  said  plalntlfT  told  defendant 
that  they  (plaintiffs)  expected  to  go  through 
wi^h  the  deal.  These  acts  on  the  part  of 
plaintiffs  do  not  tend  to  show  an  Intent  on 
their  part  to  abandon  the  contract 

The  trial  court  found  and  the  evidence 
shows  that  at  the  time  plaintiffs  gave  notice 
that  they  Intended  to  carry  out  the  terms  of 
the  contract,  and  at  all  times  since  that  date, 
they  were  ready,  able,  and  willing  to  so  carry 
out  the  terms  thereof,  and  that  the  defoid- 


ants  were  acting  In  bad  faith  in  attempting 
to  avoid  said  contract 

At  the  time  tbe  contract  vraa  entated  into 
defendants  wore  carrying  fire  Insuranoe  on 
the  buUfflngs  on  the  property  involved,  pay- 
able to  the  defsndants,  to  0te  amount  of 
$8,000;  but  no  reference  •Wbatsnr  to  Insur- 
ance was  made  in  the  contract  This  Insnr- 
anee  ranained  In  force  until  April  7,  1920, 
ifbeu  ttte  buildings  were  destrc^ed  by  flite. 
Prior  to  the  trial  of  this  action  deCendants 
collected  tiJOOO  of  the  insurance  money  and 
rec^ved  f825  for  certain  material  that  was 
saved  from  the  ftre.  These  facts  were  set 
up  in  a  supplemental  complaint,  and  in  the 
judgment  mtered  by  the  trial  court  a  credit 
of  said  amounts  was  allowed  to  tlie  plaln- 
tlffs  on  the  purchase  price  of  the  proi>ert7. 
I>efendant8  claim  that  this  part  of  the  judg- 
ment is  erroneous  and  ask  a  reversal  of  the 
same.  This  presents  a  question  which,  In 
Just  this  form,  has  never  been  passed  upon 
by  this  court  and  one  upon  which  the  differ- 
ent courts  do  not  agree.  The  greater  num- 
ber of  the  reported  cases  appear  to  bold  that 
If  the  purchaser  completes  the  purchase,  he 
Is  Kitltled  to  a  credit  on  the  purchase  price 
for  the  amount  that  has  been  paid  to  the 
vendor  on  insurance  poltdea  taken  out  by 
himself.  Skinner,  etc,  v.  Houghton,  92  Md. 
68,  48  AU.  85,  84  Am.  8t  Bep.  489 ;  Gates  v. 
Smith,  4  Bdw.  Oh.  (N.  Z.)  702;  Ins.  Oa  t. 
XJpdegraff,  21  Pa.  513;  Beed  v.  Lukena,  44 
Pa.  200,  84  Am.  Dec.  426;  By.  Co.  v.  Spencer, 
156  Pa.  85,  27  Aa  113,  36  Am.  St  Bep.  22; 
Williams  V.  LlUey,  67  Conn.  50,  34  AU.  765, 
37  li.  B.  A.  150. 

In  the  following  cases  It  is  held  that  the 
insurance  mon^  paid  on  a.  policy  of  insur- 
ance taken  out  by  the  vendor  belongs  to  htm 
free  of  any  trust  in  favor  of  the  purdiaser : 
ndnisy  V.  anemsey,  m  Ga.  846.  3«  S.  B. 
790,  DO  Ii.  B.  A.  680*  78  Am.  St  BepL  207t 
''GiaMrt  T.  Port,  38  Ohio  St  870;  King  t. 
Preston,  U  La.  Ann.  9S;  Bayner  t.  Preston, 
18  Oh.  D.  (Elnc.)  1;  Bdwards  r.  West  7  Ob. 
V.  (Eng.)  868. 

It  win  be  seen,  however,  upon  an  examina- 
tion of  these  cases,  lliat  tbe  decMon  Is  is- 
termlned  by  the  facts  Involved  in  each  par- 
ticular case  ratlier  Uian  by  any  general  prin- 
ciple. In  White  V.  Oilman,  188  Cal.  875,  71 
Pac.  486,  the  plalntUf  under  a  contract  to 
purchase  a  vacant  lot  went  into  possession 
and  erected  a  dwelling  house  tha'eon.  After 
the  house  was  erected  and  was  being  occu- 
pied by  plaintiff  the  defmdant  who  still 
owned  the  legal  title  to  the  lot,  without  the 
knowledge  of  plaintiff,  took  out  a  policy  of 
Insurance  on  the  building.  While  this  policy 
was  In  force  the  building  was  destroyed  by 
fire,  and  defradant  collected  more  on  the 
policy  than  the  amount  due  from  plaintiff 
on  the  purchase  price  of  the  lot.  Wh«i 
plaintiff  learned  these  facts  be  demanded  a 
deed  without  ofBering  to  pay  the  balance  due 
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oa  the  contract,  clatmlng  that  defendant  had 
received  all  he  was  entitled  to.  The  court 
heU  that,  the  vendor  having  taken  ont  the 
tnsarance  for  his  own  benefit  and  at  Mb  own 
expense,  plaintiff  had  no  interest  therein 
and  was  not  entitled  to  any  credit  therefor 
on  the  purchase  price  of  the  lot.  In  Brak- 
bage  V.  Trac7.  13  S.  D.  34S.  88  N.  W.  363, 
this  court  held  that  where  property  was  In- 
snred  for  the  benefit  of  the  vendor,  and  the 
buildings  had  been  destroyed  by  fire  prior 
to  conveyance,  the  purchaser  was  entitled 
to  a  credit  on  the  purchase  price  for  the 
amount  paid  <hi  the  Insurance  policy.  But  in 
that  case  the  vendee  had  put  ap  the  build- 
ing at  bis  own  expense  and  bad  paid  the  pre- 
minms  <m  the  Insurance  policy. 

"As  between  the  parties  to  a  contract  like 
this,  the  indemnity,  when  paid  by  the  com- 
pany,  belongs  to  the  one  on  whom  tbe  loss 

falls." 

And  quoting  from  Gilbert  v.  Port,  28  Ohio 
St.  276,  this  court  further  said : 

"As  between  vendor  and  vendee,  onder  a 
valid  and  subsisting  contract  for  tbe  sale  of 
real  estate,  covered  by  a  policy  of  insurance, 
where  a  loss  insured  against  occurs  after  the 
date  of  the  contract  and  before  conveyance, 
the  true  test  for  determining  to  whom  the  mon- 
ey recovered  on  the  policy  belongs,  in  the  ab- 
sence of  stipulations  governing,  Is  to  deter- 
mine who  was  the  owner,  and  whldi  party  ac- 
tually Bastained  the  loss." 

But  the  present  case  is  distinguishable 
from  both  the  two  latter  cases  cited.  In 
White  V.  Oilman,  supra,  there  were  no  build- 
ings on  the  lot  when  the  contract  was  made, 
and  the  vrador  secured  the  insurance  at  his 
own  expense  and  without  any  understanding 
on  the  part  of  the  voidee  that  he  was  to  ben- 
efit thereby.  In  Brakhage  v.  Tracy,  supra, 
there  were  no  bulldiugs  on  the  lot  when  the 
contract  was  made,  but  tbe  Insurance  was 
paid  for  by  the  vendee,  and  with  tbe  under- 
standing that  the  vendor  should  benefit  there- 
by to       extent  of  his  Interest  only. 

In  this  case  the  building  that  were  de- 
stroyed were  on  the  property  when  the  con- 
tract was  made.  What  their  value  was  does 
not  appear,  but  that  is  not  material.  They 
had  an  insurable  value  of  at  least  $8,000,  and 
it  may  be  assumed  that  the  buildings  were  a 
material  Inducement  to  plaintifE  to  eater  In- 
to the  contract  to  purchase.  Defendants 
having  contracted  to  sell  the  property  with 
the  buildings  thereon,  there  certainly  can  be 
no  hard^lp  in  requiring  them  to  deliver  the 
property  in  the  ccmdition  it  was  at  the  time 
plaintiffs  gave  notice  of  their  intCTtlon  to 
exercise  their  option  to  purchase,  or,  in  case 
of  the  destruction  of  the  buildings  by  fire,  to 
credit  them  with  the  amount  recovered  for 
such  loss.  It  Is  true,  of  course,  as  argued  by 
defendants,  that  it  they  had  had  no  insur- 
ance they  would  not  have  been  liable  for  the 
loss  of  the  buildings,  but  that  Is  not  material 
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to  the  equities  between  tbe  'partlefl  wlwe 
there  was  Insurance.  In  WlUtams  lAUt^, 
supra,  the  property  under  option  was  partly 
destroyed  by  fire.  The  vendor  collected  the 
insurance  and  repaired  the  loss.  After  the 
damage  was  fully  repaired  he  had  remaining 
a  balance  of  more  than  ;^,000  that  be  bad 
received  from  tbe  Insurance  companies. 
Thereaf  t»  the  vendee  elected  to  exercise  tats 
option  to  purchase  and  dalmed  be  was  en- 
titled to  ft  credit  for  the  amount  of  Inanr- 
ance  mtmey  left  over  after  r^lrlng  the 
building.  In  considering  tlie  rii^tfal  {Ospo- 
sitlon  of  tbls  sum  of  money  tbe  court  flay: 

"To  whom,  by  the  prindples  of  equity  and 
good  conscience,  upon  the  exercise  of  the  plain- 
tiff's option,  does  It  belong?  It  appears  to 
ns  tiiat  the  prindples  of  natural  justice,  the 
teachings  of  ctmsdence,  and  the  mles  of  tliat 
reason  wliich  has  been  denominated  the  Ufe 
of  the  law,  and  without  which  it  should  not  now 
exist,  demand  that,  when  a  party  holds  property 
which  another  has  a  right  to  purchase  from 
hiiQ  at  a  fixed  sum,  he  should  be  faithful  to  tbe 
obligation  which  that  right  imposes  upon  him.  In 
its  very  spirit  and  essence;  that  he  should  not 
keep  the  idea  of  obligation  oat  of  sight  when- 
ever some  chance  occurrence  renders  it  con- 
venient and  pecuniarily  profitable  for  him  to  do 
so.  We  condude,  then,  that  if,  in  the  case  be- 
fore us,  the  property,  at  the  time  the  plaintiff 
demanded  the  conveyance,  had  remained  as  it 
was  after  the  fire,  without  reparation,  while 
the  money  received  for  insurance  was  anex- 
pended  and  unpledged  for  repairs  in  the  hands 
of  the  defendants,  the  plaintiff  would  have  been 
entitled  to  receive  such  money  as  part  and 
parcel  of  the  property,  which  It  would  have 
been  the  duty  of  the  defendants  to  convey  to 
liim.  Being  money,  it,  of  course,  amounts  to 
tbe  same  thing  to  deduct  it  from  the  stipulated 
purchase  price." 

[1]  Following  this  rule,  which  to  ns  seems 
to  be  Just  and  equitable,  and  the  rule  de- 
clared by  this  court  In  Brakhage  v.  Tracy, 
supra,  that  tbe  Insurance  money  belongs  "to 
him  on  whom  falls  the  loss,"  we  hold  that  In 
this  case,  and  under  all  the  circumstances 
dlsdoscd  by  the  record,  the  plaintiffs  are  en- 
titled to  a  credit  on  tbe  purchase  price  of 
tbe  property  for  the  amouut  defendants  have 
collected  on  the  insurance. 

[2]  After  plaintlfl^s  had  given  notice  of 
their  intention  to  take  up  the  option  the  de- 
fendant Woods  executed  a  quitclaim  deed 
purporting  to  convey  a  one-half  Interest  in 
tbe  property  to  one  W.  H.  Nelson,  but  this 
deed  was  not  delivered  to  said  Nelson  until 
after  the  commencement  of  this  action  and 
the  recording  ot  a  notice  of  the  pendency 
thereof;  therefore  said  Nelson  was  charged 
with  knowledge  of  plaintiff's  equities  in  the 
property,  and  hfs  rights  are  subordinate 
thereto. 

The  Judgment  and  order  appealed  from  u« 

affirmed. 

AKDEBSON,  J.,  not  sitting. 
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ll  rt  WILLIAMSOUrS  ESTATE. 
WILLIAMSON  at  al.  v.  WILLIAMSON  et 


(No.  4743.) 


(Supreme  Court 


Of  South 
1922.) 


Dakota.    Feb.  8» 


WIlit  «953l(5)— BeaaAoiarfw  %»Ur  will  glv- 
liiO  prvptrty  to  brothtn  aid  their  fatalllat 
took  par  oapita  aad  not  par  stlrpot. 

Under  will  giviog  all  of  testator's  propert? 
to  "my  brothers  and  their  families,"  the 
brothers  sad  their  wives  and  dbildreo  took  per 
capita  add  not  per  stirpes,  in  the  absence  of 
anything  to  indicate  that  testator  intended 
that  the  beneficiaries  shoold  ba  treated  ottiar 
than  as  a  sfncle  sMup. 

Appeal  from  Circuit  Court,  Bon  Homme 
County;  B.  B.  Triw,  Judge. 

Actton  by  O.  H.  Williamson  and  another 
against  WUllam  WUUamson  and  otbers. 
From  judgment  construing  a  will,  defend- 
ants ai^eaL  AlBrmed. 

W.  L.  Bedden,  of  TjndaU,  and  Bogoe  ft 
Bogue,  of  Parker,  for  appellants. 

French,  Orris  ft  Freich.  of  Yankton,  for 
respondents. 

POLLBT,  J.  This  Is  an  ai^eal  from  a 
Judgment  construing  the  last  will  and  testa- 
ment of  John  Williamson,  deceased.  The 
clause  in  the  wUl  that  is  Ui  question,  wbldi 
is  the  only  disposing  clause  in  the  wUl.  reads 
as  follows: 

"AH  of  real  and  personal  proper^  |  bevieath 
to  mj  brothers  and  their  f amiUes." 

Testator  left  sorrlTing  htm  three  brottiers, 
James,  Hairy,  and  William.  James  was  a 
badidor  and  bad  no  family  at  alL  Henry 
had  a  wife  and  four  children.  William  had 
a  wife  and  two  children;  in  all  eleven  per- 


sons. The  sole  and  only  question  in  dispute 
is:  Is  the  estate  to  be  divided  into  eleven 
equal  parts,  and  one  part  given  to  each  of 
tbe  eleven  persons  composing  the  three  fam- 
Hies?  Or  is  It  to  be  divided  into  three  equal 
I>arts  and  one  pert  given  to  each  family?  In 
other  words:  Is  the  estate  to  ba  distributed 
per  capita  or  per  stlrpee? 

It  Is  the  contention  of  the  appellants  that 
the  last  three  words  "and  their  families" 
should  be  held  to  be  void  for  uncertainty, 
and  that  the  will  should  he  construed  to 
mean  that  the  estate  should  be  divided  into 
three  equal  parts,  and  that  one  of  such  parts 
should  go  to  each  brother  if  living  at  the 
time  of  testator's  death,  but  that  In  case  of 
the  death  of  either  of  the  brothers  prior  to 
the  death  of  the  testator  then  the  share  that 
would  have  gone  to  such  deceased  brother 
should  go  to  his  family.  But  this  position 
cannot  be  maintained  nnder  aw^lanti^  tb»- 
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ory  «f  the  case,  because  If  ttie  clause  in 
question  Is  to  be  void  then  it  must  be 
left  out  of  constderatton  altogether,  and 
there  is  no  r^nence  whatever  to  the  fam* 
Hies;  and  In  case  of  the  deaOi  of  riHier  of 
the  brothers  prior  to  tihe  death  of  tb»  testa* 
tor  the  part  ttmt  would  have  gone  to  sudt 
deceased  brother  would  bo  distributed  under 
the  statute  at  distribution.  But  hr  the  use 
of  the  words  "and  their  temiUeS"  it  is  man- 
ifest that  tbe  testator  intended  that  eadx  of 
the  niemt>erB  of  his  brothers*  famUlas  sbotild 
take  a  share  of  flie  estate  as  a  direct  gift 
from  him  rather  than  by  right  of  succession 
from  his  brothers  at  their  death. 

In  support  of  their  contoition  that  donees 
under  the  will  should  take  by  tbe  group  or 
family  rather  than  as  Individuals,  appellants 
cite:  Baynolds  t.  Hanna(C.  OJ55  Fed.7S3; 
Walker  t.  Griffin,  11  Whaat  375,  6  L.  Ed. 
498;  Fisher  v.  SklUman,  18  N.  J.  Eq.  234; 
Youngs'  Appeal,  83  Pa.  (3 ;  Osburn's  Appeal, 
104  Pa.  644 ;  Paul  v.  Ball,  31  Tex.  21 ;  Ross' 
Ei'r  V.  KIger,  42  W.  Va.  411,  26  S.  B.  193: 
Preston  v.  Brandt,  96  Mo.  S58,  10  S.  W.  78; 
SllBby  V.  Sawyer,  64  N.  H.  580,  15  Atl.  601; 
Farnam  v.  Famam,  S3  C<mn.  369,  77  AtV  70 ; 
In  re  Whittaker's  Estate,  175  Iowa,  718,  157 
N.  W.  135;  Fields  v.  Fields,  93  Ky.  610,  20 
S.  W.  1042;  Allen's  Succession,  48  La.  Ann. 
1036,  20  South.  193,  65  Am.  St  Rep.  205; 
Hall  v.  Stephens,  65  Mo.  670,  27  Am.  Rep. 
302. 

While  the  language  used  In  the  distribut- 
ing clause  In  all  these  cases  Is  more  or  less 
similar  in  Impca-t  to  the  language  used  in 
this  case;  still  upon  examination  of  those 
cases  it  will  be  found  that  in  the  distributing 
clause  Itself  or  in  some  other  part  of  the 
will,  or  from  the  gmeral  cont«t  of  the  en- 
tire will,  there  is  something  to  indicate  that 
it  was  Oie  intoit  of  the  testator  that  the 
beneficiaries  should  take  per  stirpes  rather 
than  per  capita.  In  this  case  there  la  no 
such  language;  nothing  to  Indicate  that  the 
testator  intended  that  hie  beneflclaries  Should 
be  treated  otiier  than  as  a  single  group  and 
all  share  alike  In  his  bounty. 


"If  the  gift  be  to  A.  and  B.  and  their  chil- 
dren, or  to  a  dass  and  their  childten,  or  to  the 
dii^ren  and  grandchildren  of  A.,  every  individ- 
ual coming  within  the  terms  of  tbe  description, 
as  well  children  as  parents,  will  take  an  equal 
portion  of  the  fond;  that  is,  the  distribution 
wiU  be  made  per  capita."  Jarman  on  Wills 
(6th  Ed.)  1712. 

This  rule  Is  ai)plicable  to  this  case,  and 
it  is  immaterial  whether  we  treat  the  "broth- 
ers" as  one  class  and  their  "families"  as 
another,  or  treat  them  all  as  a  single  group. 
In  re  Morrison's  Estate,  138  Cal.  401, 71  Pac. 
453.  And  to  tbe  same  effect  are  the  follow- 
ing auQiorltles:  Hoadly  et  al.  v.  Wood,  71 
Oonn.  4S2,  42  Aa  263;  Bailey  et  aL  r.  Hba- 
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pltal  (N.  J.  Ch.)  102  Atl.  T;  14eU  v.  Stuart  et 
al.,  102  Kan.  242,  109  Paa  1138 ;  Guild  t.  Al- 
len, 28  R.  I.  430,  67  Atl.  S55 ;  Scott's  Sstate. 
16S  Pa.  185,  29  AU.  877;  McKelvey  v.  Me- 
Kelvey,  43  Ohto  St  213,  1  N.  E.  694 ;  Perry 
y.  Brown,  34  R.  I.  208,  83  Atl.  8;  Kllng  V. 
Schnellbecker,  107  Iowa,  636,  78  N.  W.  678. 

In  the  absence  of  anything  In  tbe  will  to 
take  it  out  of  the  above  rule,  it  Is  our  view, 
based  on  the  language  used  in  the  will,  that 
the  testator  intended  to  distribute  bis  estate 
equally  among  the  indlvlduala  composing  tbe 
famlllee  of  bis  three  brotber&  But  nothing 
that  Is  said  in  thie  opinl<Hi  is  to  be  under' 
stood  as  indicating  our  Tlew  as  to  what 
share  eadi  indivldiial  would  have  taken, 
provided  tme  or  mora  ot  tbe  d&Udren  of  de> 
cedent B  Inrothera  bad  died  prior  to  the  deafh 
ot  decedent  and  bad  left  anrrivlng  children. 

rme  Judgm^  appealed  from  Is  affirmed. 


WILSON  V.  DAKOTA  LIGHT  ft  POWER  CO.* 
(No.  4964.) 

(Sapreme  Court  of  South  Dakotau    Vek  8^ 
1922.) 

1.  Master  and  Mrvant  «=>4l7(7)~FIndlngs  r»> 
viewable  mder  Compensation  Law. 

Tbe  rale  that,  where  there  is  any  reasooBble 
or  sabstantlal  evidence  tending  to  establish  tbe 
findings  of  the  board  of  arbitration  and  Indns* 
trial  Commissioner,  such  findings  are  not  sab- 
ject  to  review,  had  no  application  where  nei- 
ther the  iKiard  nor  Uie  Commiasioner  made  any 
findings  as  to  the  nature  of  decedent's  em- 
pl<9ment;  the  finding  being  merely  that  the 
accident  arose  out  of  or  in  tbe  course  of  the 
employment 

2.  Master  aad  servant  «s»37a(i)— lijnry  to 
•nglaier  valantarlly  aaelstlBa  li  rSMOvIng  old 
wall  held  aot  compeuable  as  "arising  out 
of  and  In  course  of  •mploynent." 

Where  one  employed  as  chief  en^eer  of 
an  electric  light  and  power  company,  without 
tnj  emergency  calling  for  his  assistance  in  the 
tearing  down  of  an  old  wall  adjoining  the  en- 
gine room  which  was  b^g  removed  by  persons 
engaged  for  that  purpose,  proceeded  to  dig 
the  support  from  under  one  side  of  the  wall, 
CBusiag  it  to  fall  on  him,  the  accident  did  not 
arise  out  of  or  in  the  course  of  his  employ- 
ment within  the  Workmen's  Oimipensation  Law. 

[Ed.  Note^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oourse 
of  Employment] 

Smith,  X,  dissenting. 

Apiieal  firom  Gttrcnlt  Courts  Moody  Coun- 
ty; L  U  Fleeger,  Judge. 

Proceedings  under  the  Worl^men's  Com- 
pensation Law  by  Arthur  A.  Wilson  for  com- 
pensation for  the  death  of  his  son,  Herbert 
L,  Wilson,  onposeO  by  the  Dakota  Light  & 
Power  Company,  anployer.  Compensation 


was  awarded  by  the  board  of  ai1>itratIon  and 
Industrial  Commisaioner,  but  denied  by  the 
circuit  court,  and  the  petitioner  appeals  from 
the  Judgment  and  Uie  ordw  denying  a  new 
triaL  Affirmed. 

Fredmlelc  A.  Warrai,  of  Flandrean,  and 
Robert  J.  Gamble  and  Bates,  Jobnaon  & 
Slmtnta,  bU  (tf  Sioux  Falls,  for  appellant 

Bice  &  Blo^  of  riandreau,  for  reqwndent 

POLLBT,  J.  Amellant  filed  a  claim 
against  the  respondent  f6r  compensatlou  un- 
der the  terms  of  the  Workmen's  Compensa- 
tion haw  (Rev.  Code  1919,  Si  9436-8481),  for 
thft  death  of  bin  son,  Herbert  U  Wilson,  who 
yna  killed  while  In  the  employ  of  tbe  re- 
ep<mdent  on  the  2001  day  <a  July,  1918.  The 
defendant  resisted  the  claim,  and  a  board 
of  aibitnttlon  was  appointed  under  the  tenns 
of  the  law.  Testimony  was  tak»,  and  the 
board  found  that  the  decedent's  death  was 
caused  ^^y  an  accident  which  "arose  out  of 
and  In  the  course  of  his  employment"  An 
award  wan  made  accordingly.  Upon  de- 
mand  made  by  the  respondent  the  case  was 
reviewed  by  the  Industrial  Commiasioner, 
who  affirmed  the  findings  and  award  of  the 
board  of  arbitration.  From  tbls  award  the 
defendant  appealed  to  the  circuit  court  of 
Moody  county.  The  case  was  tried  by  tbe 
court  without  a  Jury  upon  the  evidence  tak- 
en before  the  board  of  arbitration.  The 
trial  court  found  that  the  decedent's  duties, 
under  the  terms  of  hla  emi^oyment  were  to 
keep  the  engines  and  producers  In  proper 
condition  and  to  attend  to  everything  pertain- 
ing to  the  running  of  the  machinery  Inside 
the  plant,  and  that  he  was  n<^  employed  or 
authorized  to  do  any  other  work  or  discharge 
any  other  duty;  that  the  accident  whldi 
caused  decedent's  death  did  not  arise  out  of 
and  was  not  in  the  course  of  his  employ- 
ment and  was  not  incidental  thereto ;  that  In 
doing  tbe  work  he  was  engaged  In  at  the 
time  of  the  accident  he  was  a  mere  volun- 
teer and  doing  work  not  In  the  course  of 
his  employment.  Conclusions  of  law  and 
judgment  were  entered  accordingly,  and 
from  such  judgment  and  an  order  denying 
his  motion  for  a  new  trial  plaintiff  appeals. 

[1]  AppellanfB  first  proposition  la  stated 
as  follows: 

"Where  there  is  any  reasonable  or  substan- 
tial evidence  tending  to  establish  tha  findings 
of  such  board  and  the  Commisaioner,  sndl  find- 
ings are  sot  subject  to  review." 

[2]  Such  has  already  been  declared  to  be 
the  rule  by  this  court.  Day  v.  Sioux  Falls 
Fruit  Co.,  43  S.  D.  65,  177  N.  W.  816;  Shaw 
V.  Harms,  184  N.  W.  204,  and  casee  cited. 
But  neither  the  board  of  arbitration  nor  the 
Industrial  Commissioner  made  any  finding 
as  to  what  decedent's  employment  was,  or 
i^om  wlaictt  any  Inf^roioe  as  to  whether  the 
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acddeut  arose  ont  of  or  In  the  course  of  blB 
employment  might  be  drawn.  The  facts  rel- 
ative to  what  were  decedent's  duties,  as 
found  by  the  trial  court,  are  fuUy  sustained 
by  the  evidence.  In  support  of  the  flnding 
by  the  trial  court  that  in  doing  the  work  he 
was  doing  at  the  time  of  the  accident  the 
decedent  was  a  mere  volunteer,  the  eridence 
shows  that  the  defradant  is  a  corporation 
engage  in  the  production  and  sale  of  electric 
light  and  power  and  selling  electrical  bhp* 
plies.  At,  and  for  some  time  prior  to,  the 
time  of  the  accident,  decedent  was  employed 
by  defendant  as  its  chief  «igineer.  During 
the  summer  of  1918  defendant  enlarged  the 
building  which  inclosed  its  power  plant  and 
office.  Such  enlargement  required  the  re- 
moval of  one  of  the  old  walls  adjoining  the 
engine  room.  This  wall  was  composed  dt 
hollow  tile  and  cement.  A  bricklayer  and 
plasterer  were  engaged  to  tear  down  and  re- 
move it  These  parties  were  taking  the  wall 
down  from  the  top.  Decedent,  thinking  to 
e:tpedite  the  work,  took  a  "pinch  bar"  and 
proceeded  to  dig  the  support  out  from  un- 
der one  side  of  the  wall.  The  result  was 
that  the  wall  fell  over,  and  decedent  bting 
nnable  to  get  out  of  Its  way,  Oie  wall  fdl 
OD  him,  causing  his  death. 
.  It  is  contended  by  appellant  that  In  his 
attempt  to  help  In  tearing  the  wall  down  he 
was  working  in  his  employer's  Interest,  altd 
that  therefore  such  work  should  be  held  to 
be  in  the  course -of  his  employment  within 
the  meaning  of  the  law.  It  is  also  contended 
that  It  was  the  custom  of  decedent  to  do  oc- 
casional small  Jobs  not  strictly  In  line  with 
bis  regular  employment,  and  that  defendant 
knew  of  sndi  practice;  but  there  is  no  evi- 
dence to  show  that  defendant  bad  any  such 
knowledge,  and  defendant's  superintendent 
testified  positively  tbat  he  had  no  such 
knowledge.  The  work  decedent  was  attempt- 
ing to  do  when  Injured  was  In  no  wise  con- 
nected with  or  Incidental  to  the  performance 
of  his  duties.  There  was  no  emergency  that 
called  for  his  assistance.  There  was  no  more 
justification  for  his  attempt  to  assist  In  tear- 
ing down  the  wall  than  there  would  have 
been  for  one  of  the  bricklayers  to  have  gone 
into  the  engine  room  and  undertaken  to 
operate  the  engines  or  dynamos.  Had  a  brick- 
li^er,  believing  he  could  further  his  em- 
ployer's business  by  helping  to  operate  a 
dynamo,  made  the  attempt,  and  been  tiec- 
trocnted.  lie  nor  tala  dependents  would  hardly 
be  In  a  positloii,  to  claim  tlttt  the  accident 
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arose  ont  of  or  In  the  course  of  his  emplc^- 
ment.  Yet  the  bricklayer  would  have  been 
no  more  out  of  place  in  the  engine  room 
than  the  decedent  in  this  case  was  in  at- 
tempting to  tear  down  the  wall.  The  rule 
that  appears  to  be  gwerally  adopted  by  the 
courts  is  that  a  workman  cannot  recow  nn- 
der  the  Workmen's  Oompensatlon  Law  un- 
less the  Injury  was  received  while  he  was 
acting  within  the  soojje  of  his  emidoyment, 
and  unless  there  was  a  "causal  connection 
between  the  conditions  surrounding  the  per- 
formance of  his  work  and  the  resulting  in- 
jury." Mann  v.  Knitting  Co.,  90  Conn.  116, 
96  AU.  368,  L.  E.  A.  lfll6D,  86.  The  accident 
must  result  from  a  risk  reasonably  incident 
to  the  eaiploymait.  The  duties  of  the  de- 
cedent as  chief  ^glneer  of  the  defendant  did 
not  expose  him  to  the  danger  of  the  falling 
wall.  ■  Haas  v.  Light  ft  Power  Co.,  109  Kan. 
197,  108  Pac  174,  and  cases  cited.  The  evi- 
dence fully  supports  the  finding  by.  the  trial 
court  that  the  acddent  tbat  caused  deced- 
ent's death  did  not  arise  'out  of  nor  In  tbe 
course  of  his  employment 

Tbe  judgment  and  order  appealed  from 
are  affirmed. 

SMITH.  J.  (dlfiseatlng).  I  regret  that  I 
cannot  concur  in  the  concansiot  xeadwd  by 
my  majority  associates  In  this  cam 

The  courts,  generally,  atoear  to  be  In 
hf^less  confoBlon  In  their  attempts  to  define 
the  phrase  "arising  oiU  of  and  in  course  of 
his  employment"  found  in  practically  all  of 
these  statutes.  The  line  of  decisions  con- 
struing and  applying  this  phrase,  dted  by 
appellant  seems  to  me  to  be  more  conabitait 
with  the  real  purposes  of  such  laws  than 
tbe  dedslona  which  Intearpret  the  phrase 
strictly  and  technically.  The  finding  and 
award  of  the  board  of  arbitration,  approved 
by  the  Commissioner,  are  in  accord  with  the 
liberal  view  of  the  statnt^  and  1  think  there 
is  evidence  in  the  record  snSSdent  to  sustain 
the  findings  of  the  board.  Bushman,  the 
manager,  only  testified  that  be  did  not  re- 
member Wilson's  doing  the  things  testified 
to  by  BllUtm. 

Doubtless  tbe  views  expressed  by  my  ma- 
jority associates,  whlcb  reflect  the  strict, 
technical  construction  and  application  of  the 
statute,  will  become  the  law  of  this  lurle- 
diction,  and  a  further  elaboration  of  my 
own  views  would  serve  no  os^al  porposa 
I  shall  therefore  refrain  from  a  dlaciuBlui 
of  dther  tbe  law  or  tbA  facts. 
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ADAM8  V.  MOREHEAD.  (Na.  SOI  I.) 

(Supreme  Coart  of  South  Dakota.  Feb.  16, 
1922.) 

Aecortf  aid  aatlsfaetion  «=»ll(2)— If  aocept- 
anoa  of  part  parforaaaoo  aa  axtingulslilafl 
obligation  is  wHIila  itatnt^  ooaaldanitloi  b 
aaneoeasary. 
In  an  action  for  the  balance  of  an  account 
£or   professional   services,   where  defendant 
wrote  plaintiff  that  bis  bill  was  exorbitant  and 
offered  to  pay  $100  in  settlement,  and  later 
sent  plaintiff  a  draft  for  $100  "to  close  mj 
accoant,"  which  plaintiff  cashed,  held  that,  re- 
gardless of  whether  the  agreement  to  accept 
part  payment  was  or  was  not  without  a  con- 
sideration, if  failing  within  Ber.  Coda  1619,  f 
787,  it  is  goTemed  thereto. 

Appeal  from  Circuit  Court,  MarabaU  Coon- 
ty;  Frank  Anderson,  Judge. 

Actiim  1)7  B.  A.  Adams  against  O.  A.  Mon- 
head.  From  Judgmmt  for  plaintiff,  defend- 
ant appeals.   Beversed  and  remanded. 

Harold  W.  King,  of  Brltton,  for  appel- 
lant. 

GATES,  P.  J.  Action  to  recover  $140.83 
<daimed  to  be  the  balance  due'  on  an  ac- 
count for  profesBlwial  serrlces.  Defense: 
Accord  and  satisfaction.  Defendant  wrote 
plaintiff  that  bis  bill  was  exorbitant,  and 
-otfwed  to  pay  $100  in  eettl«nent  Later  he 
sent  plaintiff  a  draft  for  $100  "to  close  my 
accoant"  Plaintiff  In  writing  acknowledged 
receipt  of  the  draft,  and  asked  defendant  to 
promptly  sign  a  note  for  the  balance  and 
send  It  to  htm.  Plaintiff  cashed  the  draft 
Upon  the  trial  both  sides  moved  for  a  di- 
rected verdict  The  trial  conrt  granted 
plaintlfTs  motion.   Defendant  appeals. 

In  Qualseth  v.  Thompson,  44  S.  D.  — '-,  183 
N.  W.  116,  we  held  that  by  indorsing  and 
cashing  a  check  marked  "balance  for  eawlng. 
Inmber,"  and  having  knowledge  of  a  real 
dispute  as  to  the  amount  due,  Oie  plaintiff 
In  that  case  accepted  in  writing  a  part 
performance  of  the  claimed  obligation  In 
satisfaction  thereof.  Section  787,  Bev.  Code 
1910.  The  <»ily  distinction  between  (-'-at  case 
and  this  is  that  here  tlie  draft  wus  .tccom- 
panled  by  a  letter  stating  that  it  was  "to 
close  my  account"  The  draft  and  the  letter 
when  read  together  present  the  same  situa- 
tion that  arose  In  the  Qualseth  Case,  and 
that  case  is  followed. 

In  Hagen  v.  Townsend,  27  S.  D.  467, 131  N. 
W.  612,  we  said: 

"There  it  no  evidence  to  show  tiiat  sach 
dteck  purported  to  Iw  in  full  payment  for  the 
wheat;  but,  even  if  it  had  such  a  clause  in  it, 
its  indoraement  by  appellant,  if  construed  as  an 
agreement  to  accept  same  in  full  of  his  claim, 
would  still  be  without  any  consideration  what- 
Kuever,  and  not  bin  ding  upon  him.** 


This  statement  waa  oUter,  and  Is  now  dis- 
approved. It  is  dear  that  a  case  whldi 
otherwise  falls  under  Bev.  Code  1919,  |  787, 
Is  governed  thereby  regardless  of  whether 
the  agreement  to  accept  part  payment  was  or 
was  not  without  a  conslderatlan. 

The  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  is  remanded  tot 
further  proceedings  in  harmony  herewith. 

ANDEBSON,  J.,  not  sitting 


POLLUCK  V.  MINNEAPOLIS  4  8T.  L.  R.  CO. 

(No.  4767.) 

(Supreme  Court  of  South  Dakota.  Feb.  16, 
1822.) 

1.  Raiiremds  <8=>273V2  —  Daty  to  eaplayes  sf 
Indepeatfeat  coatraotor  stated. 

The  rights,  duties,  and  obligations  of  a  rail- 
road company  to  an  employee  of  its  li^epend- 
ent  contractor  are  the  same  as  th^  would  be 
if  the  employee  were  Its  employee  and  engaged 
In  Uie  performance  of  the  same  work. 

2.  Appeal  and  error  «=»IOOI (I)— Credibility  of 
witaaasea  for  Jury. 

It  is  tb«  province  of  the  jury  to  weigh  the 
evidence  and  to  pass  on  the  cre^bUlty  of  the 
witnesses,  and  It  is  the  du^  of  the  court  on 
appeal  to  Bustain  its  verdict,  in  the  absence  of 
prejudicial  error  in  ruIingB, '  provided  there  Is 
testimony  reasonably  supporting  the  verdict 

3.  Railroads  «s>3S5(6)— ladapeadeat  osatrae- 
tor's  employM  vtsitlai  otadar  fH  baM  a  tras- 
passar. 

An  employee  of  an  independent  e<mtractor 
engaged  in  work  for  a  railroad  was  a  tres- 
passer while  in  a  cinder  pit.  If  there  for  the 
sole  purpose  of  cooking  a  saoaage. 

4.  Railroads  ^=>38l(2)— Indepaadeat  ooitrae* 
tor's  eaiployee  visitlsg  oiider  pit  bald  aegll- 
geat 

Employee  of  Independent  contractor  en- 
gaged in  work  for  railroad  was  guQty  of  con- 
tributory negligence  in  going  into  cinder  pit  at 
night  to  wet  down  cinders  by  putting  hose  un- 
der the  rails  so  as  to  allow  water  to  run  with- 
out holding  hose  and  standing  in  steam  without 
a  light,  instead  of  standing  on  the  edge  of  the 
pit  and  scattering  the  flowing  water  npon  Ha 
cinders. 

5.  Trial  «=»253(g)-^l8teadlBg  to  apply  ab- 
stract propositions  on  qaesfioas  of  MfllfeaM 
of  defendaat  only. 

It  was  misleading  and  confnsing  to  give  ab- 
stract propositions  pertaining  to  negligence  and 
contributory  negligence  and  then  only  to  apply 
such  propositions  to  the  claimed  facta  bearing 
on  the  question  of  negligence  of  defendant  and 
making  no  application  thereof  to  any  oE  the 
facts  contended  for  by  defendant  bearing  oo 
the  question  of  contributory  negligence. 
Smith,  3.,  dissenting. 


>Vtor  other 
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Appeal  from  Circuit  Court,  Codlogton 
'  County ;  W.  V.  Sklmier,  Judge. 

On  rehearing.  Former  judgment  reversed, 
and  Judgment  and  order  of  trial  court  re- 
versed. 

For  former  opinion,  see  183  N.  W.  889. 
See,  also,  40  S.  D.  186.  166  N.  W.  641;  43 
S.  D.  456,  180  N.  W.  61. 

Case  A  Caae,  of  Watertown  (D.  0.  Ed- 
wards and  M.  M.  Joyce,  both  of  Minneapolis, 
Minn.,  of  coaneel),  for  appellant. 

Barton  &  Kay,  of  St  Paul,  Minn.,  and 
Mather  &  BtDW,  of  Wattftown,  for  re- 
spondent. 

WHITING.  J.  [1]  This  case  la  now  be- 
fore ua  upon  rehearing,  the  decision  from 
which  rehearing  was  granted  being  reported 
In  Polluck  V.  Railroad  Co.,  183  N.  W.  85». 
It  was  also  before  this  court  upon  a  form^ 
appeal,  the  decision  therein  being  reported  In 
PoUuclc  V.  RaUroad  Co.,  40  S.  D.  188,  166  N. 
Vf.  641.  Reference  la  made  to  both  of  said 
decisions  for  a  statement  of  the  issues  and 
the  holdings  of  this  court,  and  to  the  deci- 
sion from  which  rehearing  was  granted,  for 
a  stnt^ent  of  facts  appearing  in  the  record 
before  us.  It  will  be  found  that  right  of 
recorery  was  baaed  upon  the  claim  that  plain* 
tiff  was  an  employee  of  defendant,  an  Inter- 
state carrier.  Upon  the  first  appeal,  this 
court  determined  that,  under  the  facts  as 
they  then  appeared,  plaintiff  was  not  an 
ployee  of  defendant  company,  but  the  em- 
ployee of  an  independent  contractor.  Re- 
gardless of  such  holding,  plaintiff  did  not 
amend  his  complaint,  but  again  sought  to 
recover  as-  the  employee  of  defendant.  In 
our  decision  on  this  second  appeal,  we  again 
held  that,  under  the  record  before  us,  plain- 
tiff was  not  the  employee  of  defendant,  but 
the  employee  of  an  indei)cndent  contractor, 
but  we  were  of  the  opinion  that  the  facts 
pleaded  were  suthdent,  after  eliminating 
the  allegation  as  to  plaintiff's  being  an  em- 
ployee of  defendant,  to  constitute  a  cause  of 
action  under  the  common-law  theory  as  to 
the  liability  of  one  for  Injuries  caused  by  his 
negligence;  and,  further,  we  held,  and  now 
aSlrm,  that  If,  when  he  was  Injured,  be  was 
engaged  in  the  performance  of  his  duties  as 
such  employee  of  an  Independent  contractor, 
the  defendant  owed  htm  the  same  dutlee  as 
to  care  for  bis  safety  as  if  he  was  Its  em- 
ployee. 

[21  While,  by  our  dectdon  on  this  appeal, 
we  affirmed  the  verdict  and  Judgmrait  for 
plaintiff,  we  did  so  with  mudi  hesltance, 
It  seeming  to  us  that  the  overwhelming 
weight  of  the  evidence  was  In  favor  of  the 
defense;  but  we  realized  that  It  was  the 
province  of  the  Jury  to  weigh  the  evidence 
and,  to  that  end,  to  pass  uprni  the  credibility 
of  the  several  witnesses,  and  that  It  was  our 
duty  to  sustain  such  verdict,  in  the  absence 
of  prejudicial  error  In  rulings  upon  evidence 
or  In  Instructions*  ivovlded  there  was  testi- 


mony whidi,  if  tiBlleved,  woukl  mnnably 
aupiwrt  Oio  verdict  Bowerer  we  fdt  such 
doubt  as  to  tbe  Justice  of  the  Judgment  ap- 
pealed from  that  we  believed  ourselvei  war- 
ranted In  again  examining  tbe  record  barein 
to  dfitermlno:  firat,  wbetbtf  tba  teatlivony, 
when  construed  most  Cavorably  to  plaintiff, 
mppmtB  the  verdict;  second,  whether,  con- 
ceding there  Is  testimony  supporting  the  ver- 
dict; fiiere  were  errors,  in  rulings  on  evi- 
dence or  in  Instructions,  thst-^bably.caused 
confusion  in  the  ndnds  tbe  Juron  or  mis- 
led  than,  and  thus  caused  them  to  fall  to 
give  due  wel«M  to  the  testimony  of  defend- 
anfa  witnesses. 

[3,4]  In  our  fanner  dedaion  on  thle  ap< 
peal  we  eald: 

"That  plaintiEf  was  not  a  trespasser  Is  too 
clear  to  require  disensslon." 

Vpon  further  reflection  we  are  of  the  opin- 
ion that  this  statement  may  be  misleading. 
If  plaiutltr  visited  the  cinder  pit  for  the  pur- 
pose, as  he  <!lalms,  of  wetting  down  the  cin- 
ders, he  was  not  a  trespasser;  but.  If  his 
real  purpose  In  visiting  such  pit  was,  as  con- 
tondHl  fbr  by  the  defimse,  to  cook  the  sau- 
sages, then  be  had  no  more  rights  In  and 
about  such  pit  at  that  time  than  would  any 
employee  whose  duties  would  never  take  blm 
to  such  pit  EJven  thot^  he  was  rightfully 
at  such  pit,  yet  does  it  not  appear,  and  with- 
out dispute,  that  he  was  guilty  of  contribu- 
tory n^llgence?  We  recognize  fully  that  In 
considering  this  question,  we  must  '{^ve  to 
the  testimony  •  construction  most  fbvorable 
to  respondent.  Zt  would  serve  no  useful  pur- 
pose for  us  to  review  the  testimony  in  de- 
tail, ^e  record  shows:  That  It  was  not 
customary  for  any  one  to  wort:  In  the  dnder 
pit  after  dark,  though  occasionally,  when  a 
man  bad  not  finished  cleaning  out  the  pit 
when  darkness  came,  he  had  remained  to 
finish;  Ifbat  plaintiff  makes  no  c^m'that 
he  Intended  shoveling  dnders  that  night, 
but  that  hiB  sole  purpose  In  coming  to  tbe 
pit  other  than  to  heat  the  sausages,  was  to 
wet  down  the  dndera;  that  so  fiir  as  tbe 
evidence  shows,  no  employee  of  the  Inde- 
pendent contractor  had  ever  visited  this  pit 
after  dark  for  the  purpose  of  wetting  down 
the  cinders ;  (hat  tbe  englnemen  bad  no  rea- 
son to  expect  that  there  might  be  amne  one 
In  the  pit,  and  that  plaintiff  must  have 
known  sudi  to  be  the  fact;  that  if  snT  one 
did  work  in  and  about  the  railroad  yards 
after  dark,  it  was  the  custom  tm  Such  per- 
son to  have  a  light  to  warn  others  of  his 
presence;  that  plaintiff  should  have  bad  a 
torch  lighted  to  give  warning  of  bta  pres- 
ence; that  he  did  not  have  sndi  a  light;  lhat 
the  proper  way  to  wet  down  dndors  was 
to  stand  upon  the  edge  «f  tbe  dnd»  j^t  and 
ttaere  htdd  the  hose  s(»tterlng  tbe  flowing 
water  upon  the  dnders;  that  plaintiff  got 
down  Into  tbe  pit  for  the  VBry  purpose,  as 
be  claims,  of  putting  the  hose  under  tbe  rails 
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80  as  to  allow  the  water  to  ran  without  his 
holding  the  hose;  and  that  he  got  down  In 
the  dark,  and,  as  now  claimed  by  bim,  stood 
where  the  steam  from  the  west  end  of  the 
Tpit  ^Teloped  him.  That  plaintiff  was  negli- 
gent is  beyond  dispute;  bnt  It  might  be 
claimed  that  It  was  for  the  jury  to  deter- 
mine whether  such  negligence  contributed  to 
the  acddent.  If  the  alleged  negligence  of 
d^endant's  employees  was  a  cause  of  this 
acddeait,  it  was- because  of  the  fact  that  such 
acts  of  negligence  prevented  plaintiff  from 
se^g  or  hearing  the  approaching  engine. 
In  exactly  the  same  manner  the  lack  of  a 
warning  light  led  these  same  Mnployees  to 
remain  In  ignorance  of  the  presaice  of  plain- 
tiff. The  defense  of  contributory  negligence 
being  fully  established  by  undisputed  evi- 
dence, the  Judgment  and  order  ai^)ealed  from 
must  be  reversed. 

In  holding  that  a  new  trial  must  be  grant- 
ed because  of  reasons  stated  above,  we  would 
not  have  it  understood  that  there  is  nothing 
other  than  above  noted  which  throws  ^oubt 
upon  the  Justness  of  the  verdict  The  whole 
story  told  by  plaintiff  must  strain  the  cred- 
ulity of  any  reasonable  man.  He  swears 
that  he  went  down  to  the  coal  shed  that 
evening  for  the  sole  purpose  of  shoveling 
coal ;  that  he  and  his  hdper  needed  another 
torch;  and  that  he  w^t  to  get  a  torch  and 
"wet  th^  cinders  down."  His  coworker, 
called  by  him  as  a  witness,  says  that,  after 
he  and  plaintiff  got  to  the  coal  shutes  plain- 
tiff said,  "To  heU  with  the  coal,"  and  that 
plaintiff  was  looking  for  a  can.  Plaintiff's 
evidence  as  to  what  occurred  at  and  about 
the  cinder  pit  and  railway  yards  stands  un- 
corroborated by  any  witness,  and  contradictr 
ed  in  practically  every  material  particular. 
M<tteover,  his  evidence  on  the  two  trials 
was  conflicting.  According  to  his  evidence 
on  this  trial,  when  he  was  down  In  the  pit 
be  was  enveloped  in  steam  coming  from  the 
northwest,  a  most  mat^lal  matter  from  his 
viewi>olnt;  while  on  the  first  trial  he  swwe 
that  the  wind  was  going  to  the  north.  If 
s<^  the  steam  would  not  have  cut  off  bis 
view  of  the  approaching  engine.  Ko  other 
witness  saw  any  steam  arise  from  this  pit 
on  the  night  of  the  accident;  and  several 
testified  there  was  none.  However,  the  part 
of  his  story  that  seems  beyond  belief  is  In 
relation  to  what  occurred  immediately  after 
the  accident.  Plaintiff's  right  arm  was  cut 
off  at  or  near  the  elbow,  his  left  hand  so 
crushed  that  only  the  thumb  and  one  finger 
were  saved;  yet  plaintiff  testified  on  this 
trial — but  not  on  the  first — that,  immediate- 
ly after  he  got  out  of  the  pit,  he  went  to  the 
hydrant,  kicked  the  hose  off,  took  a  drink, 


and  "then  tamed  the  wat«r  badt,"  probftUy 
meaning  "turned  the  water  off."  Is  It  pt^ 
sible  that  one  In  his  condltltm  would  stop  for 
a  drink — even  if  he  could  get  It — when  he 
must  have  known  that  he  was  liable  to  bleed 
to  death?  We  deem  It  more  probable  that 
he  was  trying  to  anticipate,  and  reconcile  bis 
story  to  tiie  evidence  of  witnesses  who  aft^- 
wards  swore  that  the  hose  was  not  attadied 
to  the  hydrant  immediately  after  the  acci- 
dent; and  one  swore  that  it  was  oolled  up. 

[B]  It  may  serve  the  aids  of  Jnstloe,  in 
case  there  is  another  trial,  if  we  call  attm- 
tlon  to  a  matter  not  raised  by  any  assign- 
ment, but  which  we  feel  may  have  caused 
the  Jury  to  not  give  due  weight  to  the  evi- 
dence bearing  upon  contributory  negligence. 
In  Sullivan  v.  Lyon,  81  S.  D.  189,  140  N.  W. 
256,  Ann.  Gas.  1915D,  1125,  we  aivrovad  the 
following: 

"Instructions  should  be  framed  with  refer- 
ence to  the  circumstaDces  of  the  case  on  trial, 
and  not  be  expressed  In  abstract  and  general 
terms,  when  mnA  terms  may  mislead  instead  of 
enlightening  the  Jary.** 

And: 

"Nothing  is  more  dangerous  than  to  lay  down 
general  propositions,  which,  instead  of  aiding, 
scarcely  ever  fall  to  mislead  Jnties.  Oonzts 
should  ^wly  the  pxindples  nf  liiw  to  tlu  facts 
in  evidence  In  eadi  particular  case,  stating 
those  facto  hypotbetically.*' 

In  the  present  case  the  court  stated  cor- 
rect abstract  proposltltms  pertaining  to  n^- 
llgence  of  defendant  and  ctmtributory  negli- 
gence of  plaintiff.  He  propwly  applied  sudi 
propositions  to  the  dalmed  facts  bearing  on 
the  questlcm  of  the  negligence  of  defendant, 
but  made  absolute  no  application  of  sudi 
abstract  propositions  to  any  of  the  facts  ccm- 
t^ded  for  by  defradant,  and  whldi,  as  here- 
inbefore noted,  bear  on  the  question  of  con- 
tributory negligence  of  plaintiff. 

The  JudgmNit  and  order  a]K>ealed  from  are 
reversed. 

SMITH,  J.  (dissenting).  All  the  matters 
discussed  in  the  foregoing  opinion  were  fully 
and  fairly  submitted  to  the  Jury  upon  in- 
structions which,  though  criticized,  are  not 
challenged  by  exceptions  upon  this  ai^)ea1, 
and  I  am  of  the  view  that  th^r  finding 
should  not  be  set  aside  by  this  court  The 
correct  rule  many  times  has  been  announced 
and  followed  by  this  court,  and  should  be  ad- 
hered to  In  this  case,  even  though  we  might 
have  reached  a  different  concluslcm  If  acting 
as  Jurors.  There  was  evidence  which,  if  be- 
lieved by  the  Jury,  would  Buatain  the  verdict 
I  therefore  dissent 
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STEWART  V.  STEWART.   (No.  94164.) 

(SiQtreiiie  Court  of  Iowa.  Mudi  7»  1822.) 

1.  PlM«1ag  ^279(4)-Sapvlea«ital  pIndlRg 
nay  not  <«t  op  naw  oaaaa  of  aetloa. 

An  entirelr  new  and  distinct  eauBe  of  ac> 
tlon  may  not  be  set  np  by  way  of  a  snpidemen- 
tal  plending  under  Code  1807,  {  8641,  allow- 
ing by  such  a  pleading  allegation  of  facts 
material  to  tbe  case— that,  is,  tbe  case  originally 
pleaded— happening  or  coming  to  the  pleader's 
knowledge  since  tbe  filing  of  bis  former  plead- 
ing. 

2.  Plaadiag  «=>248(l)— Ammdnaat  tattlai 
feow  caase  of  aotlon  not  permitted. 

An  amendment  setting  np  a  new  distinct 
and  independent  caase  of  action,  in  no  sense 
sermaue  or  related  to  that  set  ap  fn  the  orig- 
inal petition,  ia  not  aUowaUe  under  Code  1887, 
i  3800. 

3.  Ploadlag  «=>236( I)— Discretion  only  as  to 
aaieadmaatB  avthortzed  by  statate. 

The  discretion  to  be  exerdsed  by  the  court 
In  allowing  pleadlnga  to  be  amended  relates 
only  to  amendmenta  comlBg  within  the  purview 
of  the  statote. 

Aj^Mal  tnm  District  Omit,  Ontbrle  Goon- 
ty ;  H.  S.  Dugan,  Judge. 

Action  at  law  to  recover  a  sum  of  money 
claimed  to  be  due  plaintiff  from  tbe  defend- 
ant on  account  of  certain  tranaaetlons  grow- 
ing out  <tf  tbe  lease  of  a  farm,  and  to  recover 
damages  for  the  wrongful  and  malidons 
filing  of  an  Information  by  defendant,  charg- 
ing plaintiff  with  the  crime  of  assault  with 
intmt  to  commit  murder.  There  wag  a  ver- 
dict and  Judgment  in  favor  of  plaintUf  for 
$1,003.00,  from  which  jndgmoit  plalnttfl  ap- 
peals. Beversed. 

Allen  T.  Percy,  of  Deiter,  and  W.  D.  UilU- 
«an,  <^  Guthrie  Gmter,  for  ai^Uant. 

STEVENS,  a  J.  PlalntlTs  original  peti- 
tion alleged  that  the  defendant  was  indebted 
to  him  In  the  sum  of  $300  for  tbe  breach  of 
the  terms  of  an  oral  lease  under  whl<9i  plain- 
tiEF  claimed  to  have  farmed  80  acres  of  land 
in  Madison  county,  Iowa,  during  the  season 
of  1919.  The  specific  claim  made  was  that 
defendant  sold  about  1,300  bushels  of  oats, 
grown  on  the  demised  premises,  one-third  of 
which  belonged  to  plaintiff,  and  converted 
the  proceeds  to  his  own  use,  and  asked  judg- 
ment therefor. 

On  January  24,  1920,  plaintiff  filed  an 
amendment  to  his  original  petition,  getting 
up  a  cause  of  action  for  damages  on  account 
of  the  allied  wrongful  and  malicious  filing 
of  an  Informatitm  before  a  Justice  of  the 
peace,  charging  the  defendant  with  the  crime 
of  assault  with  Intent  to  commit  murder. 
The  cause  of  action  alleged  in  the*  amend- 
ment accrued,  if  at  all,  subsequent  to  the  fil- 
ing of  tbe  original  petition.    The  defendant 
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filed  a  motion  to  strike  the  amendment  upon 
tbe  ground  that  tt  all^^  a  new,  s^rat^ 
and  In^tependttit  cause  of  action,  and  was 
not  in  any  respect  germane  to  tbe  cause  of 
action  contained  in  tbe  original  petition. 
This  motion  was  overruled,  and  the  cause 
tried  to  a  Jury,  with  the  result  abore  stated. 
Bfooy  rulings  of  tlie  court  upon  objecttons  to 
testimony  offered  are  assigned  as  error  by 
appellant,  but.  In  view  of  the  conclusion 
reached  that  the  ruling  on  the  motion  to 
strike  was  erroneous,  and  In  riew  of  the  fur- 
ther Act  that  these  alleged  errors  are  not 
likely  to  occur  upon  a  retrial  of  the  cause  In 
tbe  court  below,  we  do  not  deem  it  necessary 
to  consider  or  pass  upon  these  aaalgnnieats. 
BTxceptimi  was  taken  by  counsel  for  appel- 
lant to  Uie  court's  ruling  upon  the  motion  to 
strike  plalntlfrs  amendmrat  to  the  original 
petition,  and  same  was  also  one  of  tbe 
grounds  stated  in  the  motion  for  a  new  trlaL 
We  have  not  -been  favored  with  an  argument 
by  appellee,  nor  a  statement  of  the  grounds 
upon  which  be  relies  to  sustain  the  judg- 
ment from  which  this  appeal  is  taken. 

Section  3600  of  the  Code  of  1897,  authoris- 
ing certain  amendments  to  lAeadlngs  and 
^lecifylng  the  kind  and  nature  of  the  amend- 
ments allowed,  is  as  follows: 

"The  conrt  may,  on  motion  of  eitiker  party 
at  any  time,  In  furtherance  of  Justice  and  on 
such  terms  as  may  be  proper,  permit  saeh  party 
to  amend  any  pleadings  or  proceedings  by  add- 
ing or  striking  out  the  name  of  a  party,  or  by 
correcting  a  mistake  in  the  name  of  a  part?, 
or  a  mistake  in  any  other. respect,  or  by  in- 
serting other  allegations  material  to  Ihe  case, 
or,  when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  by  conforming 
the  pleading  or  proceedings  to  the  facts 
proved." 

Section  8641  of  the  Code  authorizes  tbe  fil- 
ing of  a  supplemMital  petition,  answer  or  r^- 
ply,  and  is  as  follows: 

"Either  party  may  be  allowed  to  make  A 
Biipplemental  petition,  answer  or  reply,  alleg- 
ing facta  material  to  the  case  which  have  hap- 
pened 0:r  have  come  to  his  knowledge  since  the 
filing  of  the  former  pleading;  nor  shall  sach 
new  pleading  be  considered  a  waiver  of  former 
pleadings." 

Section  3600  permits  amendments  to  plead- 
ings to  be  filed  "In  furtherance  of  justice  and 
on  gach  terms  as  may  be  proper  by"  (a)  "add- 
ing or.  striking  out  the  name  of  a  party;" 
(b)  "correcting  a  mistake  in  the  name  of  a 
party;"  (c)  "a  mistake  In  any  other  respect;" 
(d)  "by  inserting  other  allegations  material 
to  the  case,  or,  when  the  ammdment  does 
not  change  substantially  tbe  claim  or  de- 
fense, by  conforming  the  pleading  or  proceed- 
ings to  the  facts  proved." 

It  is  obrious  that  the  amendment  filed, 
which  stated  a  new,  separate,  and  lnd^>end- 
ent  cause  of  action,  does  not  come  within 
any  of  the  provlsloni  of  sectlcui  3600  oC  tbe 
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Code.  Nothing  alleged  therein  Us  germane, 
or  In  any  way  related,  to  the  original  cause 
of  action,  and  does  not  purport  to  amend  the 
same  in  any  of  the  recited  partlculara. 

[1]  Section  3611,  supra,  does  not  in  terms, 
or  effect,  permit  the  setting  np  of  an  entire- 
ly new  and  distinct  cause  of  actl<Hi  by  way 
of  a  supplemental  pleading.  The  amendment 
to  plalctUTs  petition  does  not  alle^  facts 
material  to  the  case  originally  pleaded  which 
have  happened  or  crane  to  his  knowledge 
since  the  filing  of  the  original  petition.  It  Is 
trne  that  courts  are  liberal  in  allowing 
amendments,  and  that,  unless  the  exercise 
of  this  right  has  been  abused  by  the  court. 
Its  discretion  will  not  he  interfered  with  on 
appeal.  The  citation  of  authority  upcm  this 
point  Is  unnecessary.  Likewise,  we  have 
held  that  an  amendment  which  sets  np  a  new 
cause  of  action  Is  not  allowaUe  under  the 
statute;  Palmer  t.  Waterloo,  188  Iowa.  296, 
115  N.  W.  1017 ;  Burke  v.  Burke,  142  Iowa, 
206.  119  N.  W.  129;  Herrstrom  t.  RaUroad 
Co.,  129  Iowa,  SOT,  105  N.  W.  436;  Allen  t. 
City  of  Davenport,  115  Iowa.  20,  87  N.  W. 
743.  The  right  of  plalnttfC  to  amend  his  pe- 
tition by  setting  up  an  additional  cause  of 
action  by  way  of  a  separate  count  is  dis- 
cussed in  Central  City  Sst.  Bank  t.  Snyder, 
186  Iowa,  265,  172  N.  W.  447.  In  that  case, 
plaintifC  alleged  three  separate  causes  of  ac^ 
tlon  In  .separate  counts,  upon  three  promia- 
ftory  notes,  all  oi  which  were  executed  up(m 
the  same  day,  but  maturing  on  dlfferoit 
dates — the  first  note  In  one  year,  the  se^cond 
in  two  years,  and  the  third  In  three  years. 
The  actton  was  commenced  before  the  matu- 
rity of  two  of  the  notes.  After  their  matu- 
rity, an  ameidment  to  each  count  ot  the  pe- 
tition was  filed,  setting  up  the  maturity  of 
'  the  two  notes  and  other  material  allegations. 
A  motion  to  strike  the  amendment  upon  the 
ground  that  plaintiff  did  not  hare  a  right  to 
amend  Ma  petition  by  setting  up  new,  dis- 
tinct, and  Independent  causes  of  action  was 
filed  by  defendant,  ovwruled  by  the  court, 
and  defendant  appealed.  We  sustained  the 
ruling  -of  the  court  below  upon  the  ground 
that  the  amendmmt  did  not.  In  fact,  set  up 
new  and  Independent  causes  of  action;  that 
only  time  was  wanting  to  mature  the  notes 
sued  upon;  and  that  the  amendment  was 
germane  to  the  causes  of  acti<ni  set  up  In  the 
original  petition.   We  said: 

"The  amendmeTit  did  not  set  out  a  new  cause 
of  action.  Tbe  amendment  was  germane  to  the 
oHflnal  cause  of  action.  It  simply  asks  more 
relief  on  tbe  original  cause  of  action  than 
could  be  granted  at  the  timt  tbe  suit  was  com- 
neneed.  Nothing  bat  time  was  wanting  to  ma- 
ture tbe  whole  indebtedness." 

[i,  n  An  amendment  setting  up  a  new  dis- 
tinct and  independent  cause  of  &etiaa,  in  no 
sense  germane  or  related  to  that  set  up  Is 
tbe  original  petition,  la  not  allowable  under 


our  statute.  D^eaidant^s  motion  to  strike 
should  have  been  sustained.  The  discretion 
to  be  exercised  by  the  court,  in  allowing 
pleadings  to  be  amended,  relates  only  to 
amendments  coming  within  the  purriew  of 
the  statute.  The  verdict  of  tbe  Jury  exceed- 
ed the  afnount  claimed  in  the  original  peti- 
tion by  more  than  $700,  so  that  plaintlfTs  re- 
oovery  was  In  large  part  at  least  oa  the 
cause  of  action  set  up  in  the  amoidment.  It 
follows  that  tbe  Judgment  of  the  oowt  be- 
low must  be,  and  iM,  ravened. 

WEAVER,  PRESTON,  and  DO  ORASV, 

JJ.,  ooaaa. 


STATE  V.  KELLEY.    (No.  34242.) 
(Supreme  Court  of  Iowa.   Feb.  14,  1922.) 

1.  Lantsay  «»6e(l)--Evid«ioo  tioli  sirtMsst 
te  go  to  the  Jnry. 

In  prosecution  for  larceny,  where  there  was 
evidence  from  whldi  jury  mi^t  haTe  fonnd 
that  cattle  had  been  sttden  frm  wttneas' 
premises,  it  was  error  to  direct  a  Tcrdiet  for 
defendant  on  the  ground  tiiat  the  eiwpns  delicti 
had  not  been  proven. 

2.  Crinlaal  tow  «»S68-CorHa  MMI  ai^ 
be  prevsa  tif  dmuAutlal  evldesee. 

Tkt  corpus  deUett  may  be  proven  by  cir- 
caiastantial  evidence. 

3.  Crinlial  taw  •=9l  139— Ne  retrM  es  aifpeal 
by  state. 

On  appeal  by  tbe  state  from  direction  of 
verdict  for  defendant,  there  can  be  no  retrial 
of  the  cause. 

Appeal  from  District  Court,  Jtdmson  Coun- 
ty ;  r.  F.  Dawley,  Judges 

The  defendant  was  Indicted  for  the  crime 
of  larceny.  The  court  directed  a  verdict  In 
favor  of  the  deftedant,  and  tbe  State  ap- 
peala  Reversed. 

Ben  J.  Gibson,  Atty.  Gen.,  and  C.  M.  Miller. 
Co.  Atty.,  and  Frank  F.  Messer,  8p.  Counsel, 
both  of  Iowa  City,  for  the  Stat& 

Dutcher.  Davis  &  Bambrecht,  of  Iowa  CSty, 
tot  ai^lee 

FAYILLE^  J.  The  defaidant  was  indicted 
by  the  grand  Jury  of  Johns<»  county,  charged 
with  the  crime  of  larceny  of  two  heifers,  ct 
tbe  value  of  $140.  It  was  allefed  that  tbe 
crime  was  committed  on  or  about  tbe  lOtb 
day  of  September,  1920. 

The  prosecuting  witness,  one  Sbaffw,  is  a 
farmer  residing  in  Johna<m  coun^,  Iowa. 
About  a  mile  and  a  quarts  from  the  farm 
where  he  llvra  ShatTer  owned  a  40-acre  tract^ 
which  he  used  as  pasture.  This  tract  was 
adjacent  to  a  tract  owned  by  tbe  defendant 
and  some  dist&noe  ruaoved  from  the  defend- 


«MVDr  otte  «asw  ■■•  sBDit  tools  sod  KB7-M1IllBaR  la  sU  K«-MaBbm«  Dkpsta  sad  iBdesas 


Digitized  by 


Google 


Iowa)  BSATB 1 

an^  bolldlnfa.  Sbaffer's  40-aDre  tract  was 
rectangular,  nd  was  divided  into  two  pas- 
tores;  the  eaatem  portion,  which  was  the 
larger,  was  known  as  the  "cattle  paatare," 
and  the  western  part  as  the  "hone  pastTire." 
nie  acoomponying  plat  will  aid  in  an  under- 
standing at  the  evidence  In  regard  to  tiie 
tranwctlena  In  question! 
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fences  agflin.  but  dlscorered  no  place  ^ere 
it  was  apparent  that  any  cattle  had  passed 
through.  Later  the  same  day  he  again  re- 
turned to  the  pasture,  and  sgalii  made  an  er- 
amlnatlou  in  an  endeavor  to  discover  how  the 
two  heifers  had  escaped  from  the  Oeld.  As 
shown  on  Qie  plat,  tliere  Is  a  small  creek  or 
slough  north  of  tta  cattle  pasture  fence,  and 
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In  September,  1820,  Shaffer  was  pasturing 
16  bead  <ME  cattle  In  Uie  cattle  pasture,  and  a 
Bomber  of  horses,  but  no  cattle,  in  the  borss 
pastorew  It  was  the  habit  of  Shaffer  to  visit 
these  cattle  from  time  to  time  to  salt  them 
and  to  observe  their  condltkm.  He  had  done 
so  about  September  1st,  and  at  that  time 
there  were  16  cattle  in  the  lot  These  eattW 
had  lieen  together  for  a  long  tbaa  On  Sep- 
tember 12,  1920,  ShaffW  again  returned  to 
the  cattle  pasture,  and  wlioi  he  ooonted  Us 
herd  he  found  that  two  h^fsra  were  missing. 
One  red  and  one  black.  He  immediately 
made  an  investigation  aloag  Uia  fences  tit  ttte 
pastare,  and  failed  to  find  any  evidence  in* 
dtoating  any  place  where  the  cattle  had  ss* 
caped  from  bla  field.  Later  the  same  day  be 
returned  to  the  pasti^  and  tramlnnd  the 


somewhat  parallel  Umta  North  oi  this 
cxaek  was  tbe  detendaaft  oomfleld.  It  ap- 
pears from  the  evidence  that  there  was  am- 
slderable  slough  grass  and  weeds  alflaig  this 
creek  and  the  space  of  ground  between  the 
cattle  pasture  fence  and  the  south  line  of 
the  defendant's  flcdd  of  com.  Vox  some  ccm- 
siderable  distance  from  the  northeast  comer 
of  the  cattle  pasture  to  the  west  the  fence 
was  in  poor  condition.  TtM  evidoice  sbowed 
that  Shaffer  examined  the  fence,  and  also  the 
weeds  and  grass  nmrth  thare<^,  and  found  no 
evidence  that  any  cattle  bad  passed  from 
the  pasture  tbrongh  the  ieace.  There  was  a 
gate  between  the  cattle  pasture  and  the  horse 
pasture  near  the  southwest  comer  of  the  cat- 
tle pasture.  On  his  last  examination  of  the 
fences  on  the  dajr  In  tiiestlon,  SbaBec  di*> 
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covered,  according  to  hia  testimony,  that  ttie 
wire  fast^ing  this  gate  had  been  tampered 
with;  that  It  was  not  fastened  at  the  same 
place  and  In  the  same  Tnwnnor  in  whldi  he 
had  left  it  the  last  time  he  had  visited  the 
pastnre. 

It  will  be  observed  from  the  plat  that  there 
is  a  creek  running  across  the  horse  pastnre 
near  the  east  side  th^^eof,  and  there  Is  a 
ford  across  the  creek  as  Indicated  on  the 
plat  Shaffer's  evidence  Is  to  the  effect  that 
he  followed  alMig  this  creek,  going  north- 
ward, In  making  his  eemmlnatlon,  and  when 
he  reached  this  torA  he  discovered  cattle 
tracks  on  the  east  bank,  going  in  a  north- 
westerly direction  and  passing  np  from  the 
ford  tipon  the  sod  of  the  pasture  on  the  op- 
posite side  of  the  creek.  He  followed  One 
general  direction  ol  these  tracks,  and  went  to 
the  fence  which  separates  the  horse  pastnre 
from  the  west  cornfield  of  the  defendant,  and 
claims  that  he  then  found  red  cattle  hairs  on 
a  barb  of  the  top  wire  of  this  fence.  He  also 
testified  that  at  that  time  he  observed  that 
a  staple  had  been  removed  from  the  post,  and 
tliat  the  wire  had  been  laid  on  a  sliver  on  the 
side  of  the  post.  There  is  evidence  to  the  ef- 
fect that  the  conditi(»  of  the  mst  indicated 
that  the  staple  bad  been  recently  drawn. 
The  witness  testlGed  that  about  five  feet 
north  of  this  place  he  found  cattle  tracks  In 
defendant's  field.  He  testified  that  It  ap-i 
peared  as  if  the  tracks  at  the  ford,  and  also 
in  the  cornfield,  had  been  made  by  two  cat- 
tleb  In  the  c<»ufleld  he  also  discovered  the : 
tracks  of  a  horse  with  the  cattle  tracks,  and 
that  these  Indicated  that  all  the  animals  were 
going  in  a  nortberly  directum  toward  the 
defendant's  buildings.  He  followed  all  of 
these  tracks  for  some  distance  into  the 
cornfield.  He  also  testified  that  he  observed 
that  the  weeds  and  grass  had  been  broken 
down  near  the  fence  where  tba  tracks  were. 
It  appeared  that  the  cattle  tracks  were  fresh. 
The  witness  testified  tliat,  aSter  following  the 
trades  scHne  distance  into  the  cornfield,  he 
then  retomed  to  the  horse  pasture  and  ex- 
amined tlie  creek  bed,  and  found  no  other 
cattle  tracks  anywhere  acept  at  the  idaces 
referred  to. 

It  b^ng  abont  dark  at  the  time  these  ex- 
aminations were  concluded,  the  witness  re> 
turned  to  his  home,  and,  having  ascntalned 
that  the  defendant  had  shipped  a  carload  of 
cattle  from  Oxf(»d  by  freight,  which  left 
Saturday  nl|£ht  or  &ttij  Sunday  morning, 
Shaffer  immediately  went  to  Oiieago  by 
train,  arriving  there  Monday  morning.  He 
found  the  defendant  sitting  on  a  fence  la  the 
stockyards.  He  txM  the  defendant  ol  having 
missed  two  of  his  heifers,  and  that  he 
thought  fhej  might  be  mixed  with  tlie  de- 
^dant's  cattle.  He  also  told  him  about 
tracking  the  cattle  into  the  defendant's  corn- 
field, and  about  finding  the  hairs  on  the 
tmoe.  He  flten  went  into  tbe  lot  where  the 
defendan^a  carload  ot  cattle  were,  and  ]pidE- 


ed  out  and  identifled  his  two  heif^  In  ques- 
nm.  He  testified  that  at  that  time  the  de- 
fendant said  to  him  that  he  (defendant) 
"didn't  see  how  in  hell  he  could  have  got 
them  mixed  with  his  bnn<^"  There  was 
some  dlacusslcm  about  the  witness  shl^rfng 
the  cattle  back  to  Oxford,  and  it  was  finally 
agreed  by  the  parties  that  the  defaidant 
should  give  the  witness  $70  each  for  the  cattle 
and  half  of  his  expenses  to  Chicago,  amount- 
ing to  a  total  of  f  145.  ^e  witness  also  tes- 
tified that  at  no  time  In  Chicago  did  the  de- 
fendant make  any  statement  as  to  how  the 
two  heifers  came  Into  his  possession,  ex- 
cept the  statonent  above  quoted., 

This  witness  was  corroborated  somewhat 
by  other  witnesses  in  regard  to  the  cattle  and 
horse  tracks  that  were  discovered,  and  the 
condition  of  the  fence  and  the  grass  and 
weeds,  and  generally  with  reqiect  to  the 
physical  aspect  of  the  pastures  and  the  fenc- 
es and  adjacent  fields. 

The  foregoing  Is  the  substance  of  the  tes- 
timony that  was  admitted  In  evidence  by  the 
court,  and  upon  which  the  motlim  fbr  a  di- 
rected verdict  in  behalf  of  the  defendant  waa 
sustained. 

[1, 23  L  The  general  ground  of  the  motton 
for  directed  verdict  was  that  the  evidence 
was  Insufficient  to  establish  the  corpus  dellc- 
tL  We  think  the  court  was  In  error  in  soa- 
talnlng  this  motion  for  a  directed  verdict. 
In.  a  long  line  of  cases  we  have  h^  the  ocm> 
pus  delicti  may  be  proven  by  circumstantial 
evidence,  and,  wh^e  the  circumstance  prov- 
en are  each  that  a  jury  may  fairly  find  be- 
yond a  reasonable  doubt  that  a  crime  has 
been  committed,  It  Is  error  for  the  court  to 
direct  a  verdict  State  v.  Keeler,  28  Iowa, 
661;  State  v.  Lillard,  59  Iowa,  4T9, 13  N.  W. 
637;  State  v.  Day,  60  Iowa,  100,  14  N.  W. 
132 ;  State  v.  Rodman,  62  Iowa,  456,  17  N. 
W.  663;  State  v.  Minor,  106  Iowa,  642.  77  N. 
W.  330;  State  t.  MtUmeler,  102  Iowa,  682, 
72  N.  W.  275 ;  State  v.  Weatcott  130  Iowa,  1. 
104  N.  W.  341 ;  State  v.  AUey.  149  Iowa,  196, 
128  N.  W.  343.  The  rule  is  also  generally 
recognized  in  other  jurisdictions. 

It  Is  unnecessary  for  us  to  repeat  the  sali- 
ent points  of  the  evldrace  whldi  we  have  al- 
ready referred  to.  There  was  suffidait  in 
this  record  front  which  a  jury  might  bav* 
been  warranted  In  finding  that  tha  cattle  In 
question  had  been  stoioi  from  the  premises 
of  the  witness  Shaffer.  l%e  court  was  ttaera- 
fore  In  error  in  directing  a  verdict  la  behalf 
ot  the  deitendant  on  the  ground  that  the  cor- 
pus delicti  had  not  been  proroi. 

[8}  II.  The  appellant  Insists  that  the  court 
erred  In  tSie  admission  (O.  testimony.  Ttita 
appeal  being  by  the  state,  Uiere  can  be  no  i»< 
trial  of  the  came,  and  the  qiieatloas  arlabis 
upon  the  rulings  on  testimony  are  not  such 
as  require  any  pronouncement  on  onr  part 

Fran  the  foregoing  It  f (riUowa  that  tbe  ac- 
tion of  the  lower  tiourt  in  dlreetlng  a  veidlct 
matt  be  reversed,  Imt,  Inaamudi  w  no  fa^ 
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tber  xvooeedliigB  can  be  bad  In  the  trial]  the  engine,  end  In  leaTtng  the  standing  box 

court,  there  will  be  no  order  c£  remand.      |  car  at  a  pcOnt  where  it  Interfered  materially 


Berersed.  ' 

STEVENS,  a 
THUB,  J  coBcnr. 


and  ETANS  and  ABr 


MAGARIAN  v.  CHICAGO,  B.  4  a  R.  CO. 
(No.  34328.) 

(Supteme  Goart  of  Iowa.  March  7.  1922.) 

fMlroadt  ^=>350(3)— Evidence  of  Begllaaaca 
as  to  aatomobile  driver  Ininfflolent  lor  Jary. 

In  an  action  for  danut^a  for  injury  to  an 
automobile  at  a  crossicg,  evidence  on  the  ques- 
tion of  negligence  ia  failiag  to  atop,  and  in 
leaving  a  box  car  obstructing  tbe  view  of  a 
train  comlag  on  a  side  track  whic&  platntiS 
had  deared  when  he  reversed  fala  direction  until 
he  was  hit,  held  Insuffident  to  submit  the  qoes- 
tion  to  the  ^r;. 

Appeal  from  District  Court,  Marlon  Coun- 
ty;    N.  Haye,  Judge. 

Action  at  law  to  recover  damages  for  In- 
juries done  to  plaintlCTa  automobile.  There 
was  a  directed  verdict  and  Judgment  for  the 
defendant   PlalntlfF  appeals.  Affirmed. 

W.  H.  Ly<Hi,  of  KnoxTllIe,  for  appelant 
Vender  Ploeg  &  Johnson,  of  EnoxTme.'for 
appellee. 

"WEAVEJB,  J.  The  plaintiff,  accompanied 
by  members  of  his  family,  was  driving  an 
automobile  to  the  station  of  the  defendant 
railway  company  In  the  city  of  Enozyille. 
The  railway  at  this  point  runs  substantial- 
ly east  and  west,  and  plaintiff  approached 
from  the  south  on  Kent  street  The  station 
Is  on  the  west  side  of  Kent  street,  facing 
north  toward  the  main  line  track.  On  the 
soutb  side  of  the  station  there  are  two  side 
tracktr.  Kent  street  crosses  all  these  tracks. 
Moving  north,  as  we  understand  him,  plain- 
tiff crossed  the  south  tracks,  then  stopped, 
backed  his  car  upon  the  side  track  waiting 
briefly  for  another  car  backing  away  from 
the  platform  to  clear  the  way.  Intending  to 
move  north  again  to  the  platform.  At  that 
time  be  heard  tbe  whistle  and  bell  of  a  train 
coming  from  the  east  but  seems  to  have  at- 
tributed the  signals  to  another  train  on  the 
main  track.  The  only  obstruction  to  tbe 
view  eastward,  as  he  claims,  was  a  box  car 
standing  on  the  south  track  about  100  feet 
to  the  east  He  had  not  fully  cleared  the 
aide  tracks  when  a  train  coming  from  the 
east  struck  and  Injured  his  ante.  In  his  pe- 
tition he  charges  the  defoidant  with  negli- 
gence in  failing  to  ring  the  engme  bell  or 
aound  the  whlaOe;  and  In  falling  to  atop 


wltti  tlw  view  tc(m  tht  oroesing. 

At  flie  dose  of  the  testimony,  the  court, 
on  motlnt  of  tbe  defendant,  directed  a  ver- 
dict in  ita  favor.  We  think  there  was  n» 
error  In  directing  the  verdict  We  reacb 
tbia  conchulni.  not  because  the  pliUntlff  ai»- 
peara  chargeable  with  contributory  negli- 
gence aa  a  matter  of  law,  but  rati^  fronf 
his  failure  to  make  a  showing  on  whldi  the 
Jury  could  properly  find  negligence  by  the 
defendant  It  is  manifest  that  plaintiff  be- 
came confused  by  the  presence  of  two  trains, 
one  standing  or  moving  very  slowly  on  the 
main  line  and  the  other  Just  entering  upon 
one  of  the  south  tracks.  There  Is  no  evi- 
dence that  this  train  was  ctHnIng  at  a  high 
or  reckless  rate  of  speed.  Plalutlfrs  wit- 
nesses say  It  was  moving  slowly.  He  him- 
self says  he  heard  the  whistle,  saw  people 
waving  from  the  platform,  but  did  not  real- 
ize that  they  were  trying  to  caution  him. 
He  estimates  the  space  between  the  main 
track  and  south  tracks  at  100  feet.  This 
space  to  tbe  east  of  Kent  street  ap[>ears  to 
be  tree  from  obstructions  for  at  l«ist  one  or 
two  blocks.  The  only  obstruction  complain- 
ed of  in  looking  was  the  empty  box  car  100 
feet  east  of  the  crossing.  It  was  not  on  the 
track  on  which  the  train  approadied,  and. 
to  say  the  least  It  could  hardly  conceal  the 
approach  of  a  long  train  for  any  consider- 
able distance.  Plaintiff  had  safely  cleared 
the  crossing  when  he  reversed  his  direction 
Just  in  time  to  be  cau^t  We  do  not  believe 
the  Jury  would  be  Jnstifled  In  finding  the 
defendant  n^llgent  because  of  the  standing 
freight  car  on  the  side  track,  especially  In 
view  of  the  fact  that  there  Is  no  showing  of 
an  unreasonable  rate  of  speed.  Even  If  the. 
engineer  handling  the  train  as  it  entered  up- 
on the  side  track  had  discovered  the  plain- 
tiff's .car  on  Kent  street  he  might  very  prop- 
erly assume  that  plaintiff  was  cognizant  of 
the  situation  and  would  avoid  moving  his 
car  into  position  of  danger.  That  the  traln- 
mm  and  others  did  use  strenuous  effort  to 
rescue  plaintiff  from  peril  is  quite  dear.  On 
cross-examination  he  says  that— 

When  he  reached  tbe  point  when  be  reversed 
his  engine  he  was  'Sray  north  of  the  box  car 
where  there  was  dear  view  to  the  east,"  but 
says  he  did  not  see  the  train.  "Dtmt  reo^- 
lect  of  aarthing  to  prevent  my  seeing  Uie  trftfn, 
unless  there  was  an  antomobile  or  wmieUring. 
I  looked  down  that  way.  About  ttbe  time  train 
hit  me  and  just  before  there  ware  a  number  of 
people  on  the  platform  Bignaliug;  they  were 
gesticulating  and  hallooing,  but  I  didn't  knpw 
they  were  waving  at  me.  I  did  henr  a  whistle 
blown.  I  was  just  backing  on  the  tratA.  I' 
heard  it  before  the  train  hit  me,  continuously 
from  tiie  time  I  started  to  reverse  nattl  it 
struck  me.  All  the  time  I  was  backing  up.  I 
tbonght  It  was  on  the  track." 
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"In  thU  he  WRB  corroborated  by  sereral  of 
lilB  own  witnesses.  A  verdict  finding  the  de- 
fendant ne^gent  under  these  clrcmnatances 
could  not  be  permitted  to  stand. 

The  record  discloses  no  reversible  error, 
and  the  ruling  and  Judgment  appealed  ttom 
ar«  affirmed. 

STEVENS,  O.  J.,  and  PRESTON  and  DB 
ttBAFF.  3J.,  concur  la  Uie  resnlt.  bat  are  of 
Che  o^nloa  ttiat  tin  plaintiff  was  negligent 


MACE  et  al.  V.  BRUCE.   (No.  34296.) 

<Sopreme  Ooort  of  Iowa.  Haidi  7, 1928.) 

Appeal  tad  error  «=3l0n(l)— Where  avIdMoe 
eoBlliotiRe  on  faot  qneetioa,  Judgmeat  will  be 
affirmed.' 

In  an  action  hy  three  joint  adTentarari 
agaiiiBt  the  fourth  to  recoTcr  their  efaare  of  the 
^weeeda  of  the  enterprise  which  consisted  of 
the  deaning  and  sale  of  i^n  from  a  wrecked 
tnlB,  where  the  evidence  waa  eonflli^ing  as  to 
the  existence  of  any  partnership  or  Joint  enter- 
prise, and  the  question  waa  purdy  one  of  fact, 
a  Judgment  for  plaintiffs  will  be  affirmed. 

Appeal  from  District  Court,  Dallaa  Conn- 
ty;  E.  G.  Albert,  Judge. 
The  opliilon  states  the  case.  Affirmed. 

Geo.  J.  Dngan  and  U  W.  Hal^,  boOi  of 
Perry,  and  Paraona  &  HlUa,  of  Des  Moines, 
for  appellant. 

Harry  Wlf  vat,  of  Perry.  White  ft  GlariEOg 
of  Adel,  and  Brockett.  Strauss  ft  Blake,  of 
Des  Moines,  fw  aivelleea. 

WDAVBB.  J.  It  Is  the  cUlm  of  plalntUb 
that  in  June,  1920,  they  entered  into  a  wbal 
contract  with  defendant,  wheretqr  they  to- 
gettier  ondertocrtt  to  purchase  and  market  a 
quantity  of  oats  and  shelled  com  Uien  lying 
<m  the  ground  by  the  side  of  the  Bflnneapolia 
ft  St  Louis  BaUway  tn<!k,  where  it  had  been 
caat  1^  the  wnck.  of  a  freight  train  upcm 
whidi  Boch  grain  had  beoi  loaded,  and  tiiat 
the  gr«ln  waa  purchased  by  the  four  parties 
through  the  defendant,  who,  acting  for  all 
the  purdiaaera,  gave  Us  pereonal  idieck  for 
the  pricey  ^000.  It  being  understood  by  aU 
that  the  four  partners  or  Joint  adventarera 
should  share  equally  In  the.  purchase  and  In 
the  resulting  profits  and  loaees.  FlalntUb 
allege  that  at  the  time  ^  the  purchase  they 
eadi  offwed  defendant  their  indlvldnal 
dwdu  for  tlieir  respective  elhares  in  t3ie  pur^ 
chase  prlc^  but  be  dedined  to  take  them  at 
that  time,  aaylng  settlement  could  be  made 


when  the  grain  was  all  deaned  up ;  that  In 
pursuance  of  their  Joint  enterprise  the  parties 
proceeded  to  gather  up,  dean;  and  market  the 
wrecked  cargo,  each  party  taking  a  portion 
of  It  for  hla  Indtvldoal  use  and  the  remain- 
der was  otherwise  disposed  ofL  They  all^ 
that  the  grain  thus  salvaged  was  of  the  value 
of  about  fl8,000;  that  defendant  rec^ved 
the  greater  part  of  ttie  proceeds  of  the  grain, 
but  refuses  to  account  to  the  plaintiffs  fOr 
their  shares  thwelnt  and  they  pnj  for  a  de* 
cree,  requiring  d^mdant  to  make  sudi  ae< 
coimting. 

In  answer  dtfeodaat  denies  tbe  allied 

partnersh^t  or  Joint  entraprlse.  though  he  ad- 
mits having  some  agreement  ^th  the  |daln- 
tlfr  Mace,  and  avers  that  the  other  platntifb. 
Young  and  Nation,  were  employin  of  Mace 
having  no  interest  or  part  In  the. grain.  He 
all^^  that  each  of  the  plaintiffs  took  a  part 
of  the  grain  for  his  own  use,  and  wasted  or 
left  a  portion  on  the  grocmd,  and  he  aakM  hr 
way  counterclaim  to  recover  a  consider- 
able sum  of  money  from  the  several  plain- 
tlflb. 

The  cause  waa  tried  to  the  court  withoat 
a  Jury.  The  testimony  waa  In  mftny  teqwcts 
very  conflicting.  By  its  decree  the  court 
found  fbr  the  plalntlfh.  and,  aftw  making  al- 
lowance for  the  various  Itons  of  recdpta  and 
expenses,  awarded  plaintlflB  recovery  against 
defendant  as  follows:  To  tite  plaintiff  Mace 
f^mtB;  to  the  plaintiff  Natton  91^.46: 
and*  to  the  plaintiff  Young  $1,712.46— and  for- 
th provided  for  an  equal  dlvisiOD  bMween 
the  ftmr  parties  of  fihe  unsold  remnant  of  th^ 
grain  then  held  in  stor& 

Ve  shall  not  undertake  to  redte  tiie  evi- 
dence. It  is  sufficient  to  ssy  that  If  defoid- 
anf  s  Btwy  be  taken  as  true,  there  wss  no 
partnership  or  Joint  enterprise,  and  the  Judg- 
ment bdow  should  be  reversed;  but  if  Che 
testimony  offered  on  part  of  Mace,  Nation, 
and  Toong  be  true,  then  the  four  parties  had 
a  Joint  and  equal  Interest  in  the  deal,  and 
the  court  did  not  err  In  decredng  an  account* 
ing.  The  paramount  question  In  the  case  is 
one  of  veradty.  Counsd  for  deftedant  con- 
cetto in  their  argument  that  '^Tbls  Is  purdy 
a  fact  case."  UndCT  such  circumstances, 
even  in  an  action  triable  de  novo,  we  are  al- 
ways disposed  to  accord  mnCh  weight  to  the 
Judgmmt  of  the  trial  court  and  the  case 
before  us  appears  to  be  one  to  whidi  lliat 
nde  is  e^edally  applicable.  We  discover 
nothing  in  the  record  to  Indicate  that  ttia 
court  made  any  mistake  In  Its  flndlnca^  and 
the  decree  appealed  from  Is  affirmed. 

STBYBNS,  0.      ai^  PHBJSTON  and  DS 

GRAFF,  JJ.,  concur. 
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"If  it  would  be  a  material  accommodation 
to  yon  wo  wfU  agree  to  renew  one  of  the  notes 
natil  January  let,  providbig  the  other  two  ar« 
cared  for  promptly  on  the  SSth.   The  note 


FARMERS*  SA'^.  BANK  OF  REM8EN  V. 
VAN  BRUNT  AUTOMOBILE  00. 
(No.  34409.) 

(Supreme  Conrt  of  Iowa.  Mardi'  T,  1922.) 

1.  Bills  aad  notes  «=932&— Conaidoratlon  paid 
by  assigaeo  does  aot  imweat  riefoiiM  of 
Maaterfllalfli  agaJatt  payoa  af  noaaaiatlable 
aota. 

The  fact  that  the  assisnee  of  a  nonnecotia- 
ble  bote  paid  valuable  consideration  for  the 
assignment  of  the  note  does  not  affect  the 
right  of  the  maker  of  the  note,  onder  Code,  S| 
3044,  3461,  to  defend  by  prorlsg  a  coonter- 
elaim  against  the  original  payee  enatisg  before 
the  notice  of  the  orignment. 

2.  Bills  aad  notee  «=>320— Notice  to  assignee 
•f  oeaaterolidBi  against  pi^ee  of  aoanegotla- 
Me  note  Is  anneoessary  to  preserve  defease. 

The  fact  that  the  assignee  of  a  nonnegotia- 
ble  note  took  the  assignment  without  notice  of 
an  existing  eounterdaim  by  the  maker  against 
the  payee  does  not  prerent  the  maker  from 
relying  on  tiie  coonterdalm  aa  a  defenn  against 
reeoreir  by  the  aarigaee. 

3.  Bills  and  notee  «=»32a~3arre«der  of  nego- 
tiable note  for  nonnegottable  does  net  de- 
feat maker's  right  to  eounterolnlm. 

Where  the  holder  of  a  negotiable  note 
agreed  to  an  cKteniion  thereof  and  accepted 
%  nonnegotlaUe  note  made  payable  to  the  payee 
of  tb»  oiJ^nal  note  and  aligned  by  the  payee 
to  the  h^r,  the  tnet  that  the  latter  note 
was  0Ten  in  esdiange  for  a  negotiable  note 
against  which  tiie  maker  could  not  haTe  assert- 
ed his  coooterdaim  against  the  iwyee  does  not 
prerent  the  assertiou  of  such  counterclaim  to 
defeat  the  enforcement  of  the  nonnegotiable 
note  by  the  assignee. 

Ai^)eal  from  District  Court,  Bla^  Hawk 
Coanty;  H.  B.  Boles,  Judge. 

Action  at  law  iip<m  a  promissory  noto^ 
Judgment  for  defendant,  and  idalntlfC  as>- 
paala.  Affirmed. 

ArbocUe  &  Axbuckle,  of  Waterloo,  tex  ap- 
pellant. 

Addison  G.  Kistle  and  Geo.  S.  Wright,  both 
of  Council  Bluffs,  and  Mears  &  LoTejoy,  of 
Waterloo,  for  appellee: 

WBAViat,  J.  The  note  waeA  vpm  had  its 
origin  aa  fcMlows:  In  March,  1918,  the  de- 
fendant In  thia  case.  Van  Brunt  Automobile 
Ctnopany,  made  its  three  promissory  notes 
tm  ^,250  each  to  the  Interstate  Tractor 
Con^any,  payable  on  Aogiut  28th  of  that 
year.  The  tractor  company  transferred  these 
notea  to  the  plalntUC  Farmers*  Savings  Bank 
of  Hemwn.  As  the  paper  approached  matu- 
rity, plaintiff,  by  letter,  notlfled  the  defend- 
ant that  it  waa  holding  the  notes  and  would 
expect  paymoQt  when  dna.  Id  the  same  let- 
ter, however,  It  vas  said: 


to  he  Indorsed  by  the  tractor  company  and  be 
discounted  the  same  as  the  others." 

This  notice  and  olTer  a^tear  to  have  been 
at  once  communicated  to  the  tractor  compa- 
ny, which  promptly  paid  two  of  the  notes 
and  in  place  of  the  third  to<^  the  defend- 
ant's note  now  in  suit  for  ¥1,200,  Indorsed 
it,  and  delivered  It  to  the  pl^tlff  bank, 
which,  under  date  of  AngDst  31,  1918,  wrote 
to  d^endant,  saying: 

"We  are  pleased  to  adWse  yoa  that  the  In- 
terstate Tractor  Comiiany  took  care  of  two  of 
your  notes  and  accepted  the  ofFer  of  renewal  of 
the  other  one  to  Janoary  15th." 

That  note  not  having  been  paid  at  maturl* 
ty,  this  action  la  brought  theretm.  The  note 
purports  to  be  signed  by  the  Tan  Brunt  Au- 
tomobile Company,  1^  "G.  W.  Van  Brunt 
Pres."  It  Is  confessedly  nonnegotiable  in 
form.  The  answer  denies  the  execution  of 
the  note,  denies  that  Van  Brunt  had  any 
power  or'  authority  to  execute  it  in  the  de- 
fendant's name,  and  denies  that  it  ever  re- 
ceived, any  ctmslderation  fbr  the  said  instru- 
ment. It  also  denies  the  assignment  or 
tranafer  of  the  note  by  the  Interstete  T%c- 
tor  Company  to  the  plaintiff,  and  further 
alleges  tliat  said  note  was  procured  by  the 
tractor  company  by  fraud.  Further  pleading 
by  way  of  counterclaim  or  set-off,  the  de- 
fendants allege  that  on  August  9,  1918,  and 
at  all  tbnes  since  then,  the  tractor  company 
was  and  stlU  is  Indebted  to  the  plaintiff  to 
an  amount  in  excess  of  the  note  in  suit  The 
testimony  oflwed  <hi  the  trial  developed  the 
history  of  the  dealings  between  plaintUC  and 
the  tractfnr  company  and  d«f«dant  substan- 
tially aa  above  ateted.  Certain  admlssiona 
by  the  parties  were  also  made  and  entered 
of  reooKd,  aa  ftfllows: 

''Admlssiona. 

**It  Is  agreed  that  on  August  9,  1918,  and 
during  all  of  the  time  from  that  date  to  thia, 
and  for  the  period  prior  to  August  9,  1918, 
the  Interstate  Tractor  Corporation  was  indebt- 
ed to  the  Van  Brunt  Auto  Company  on  valid 
subsisting  indebtedness  in  excess  of  the  fnU 
amount  of  the  note  sned  on  by  the  plaintiff 
herein,  with  interest  which  was  composed  of 
the  items  pleaded  in  the  answer  of  the  defend- 
ant and  ammdment  to  the  anawer  aa  an  offset 
to  the  amount  daimed  Iv  the  plaintiff  to  be 
due  on  tiie  note  In  anib 

"It  is  admitted  that  the  note  in  suit  being 
the  instrument  marked  'Exhibit  A,*  was  execut- 
ed by  Van  Brant  Auto  Company,  by  Its  presi- 
dent G.  W.  Van  Brant,  who  had  authority  to 
do  80,  and  that  it  was  tndorsed-by  C.  Mclfally, 
secretary,  for  and  on  behaU  of  Interstete  Trac- 
tor CorporaUom,  and  that  she  had  authority  te 
do  no."  . 
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TTpon  tUa  record,  inrj  beSng  waived,  fhft 
trial  court  found  for  tbe  d^endant  and  en- 
tered Judgment  against  plainttfl  for  costs. 

[1-8]  I.  The  appellant's  argument  In  this 
court  Is  very  larg^  directed  to  the  proposi- 
tion that  ttae  surrender  by  plaintllf  of  the 
old  note  affords  a  sufficient  consideration  for 
ttae  one  In  suit.  For  the  purpose  of  tibia  ap- 
peal tbe  sufficiency  of  the  consideration  may 
be  conceded,  but  that  fact,  if  prored,  or  ad- 
mitted, does  not  ctaaoge  the  character  or  le- 
gal effect  of  the  paper  as  a  nonnegotiable 
note.  As  such  it  is  by  statute  made  subject 
to  any  defense  or  counterclaim  which  the 
maker  bad  against  the  payee  or  assignor 
thereof  before  notice  of  such  assignment 
Code,  S  3044;  Code,  §  3461.  This  note  was 
made,  not  to  the  plaintiff  hank,  but  tb  tbe 
tractor  comi)any,  which  assigned  it  to  the 
plaintiff.  Giving  effect  to  the  cited  statute, 
It  follows  that,  in  the  absence  of  plea  and 
proof  of  some  fact  or  facts  constituting  an 
estoppel,  defendant  had  an  undoubted  right 
to  make  any  defense  or  to  plead  any  counter- 
claim or  set-off  which  it  had  against  the 
tractor  company  before  notice  of  such  as- 
signment or  transfer  of  the  nofe  to  the 
plaintiff.  That  def^idant  did  have,  and  still 
has,  a  valid  cotmterclalm  against  tbe  trac* 
tor  company  In  excess  of  the  amount  of  this 
n#e  at  all  times  from  a  date  prior  to  its 
transfer  to  tbe  plaintiff,  is  admitted.  The 
fact,  if  it  be  a  fact,  that  plaintiff  took  tbe 
assignment  of  the  note,  without  notice  of 
the  counterclaim  which  was  available  to  the 
defendant,  we  think  is  Immaterial.  It  did 
have  notice  upon  the  face  of  the  note  that 
it  was  subject  to  such  defense  or  counter- 
claim, If  any  existed,  and  it  saw  fit  tiT  ac- 
cept the  paper  with  that  hazard  attached. 
Kor  can  we  see  that  the  situation  is  changed 
by  the  fact  that  the  note  so  made  to  the  trac< 
tor  company  and  discounted  to  plaintiff  was 
made  to  take  the  place  of  another  note  ne- 
gotiable In  form  upon  which  plaintiff  might 
|>ossihly  have  tteen  entitled  to  recover  had  it 
not  been  surrendered.  The  note  now  in  suit 
is  alleged  In  the  petition  to  have  been  given 
by  the  defendant  "In  payment  and  cancella- 
tion" of  tbe  old  note.  The  suit  Is  on  the 
new  note.  It  Is  a  new  contract  to  be  enforc- 
ed, if  at  all,  according  to  its  terms  and  the 
law  governing  the  rights  of  parties  to  such 
jfaver.  The  surrender  of  tlie  old  note  was 
doubtless  snffldent  conslderatlou  for  tlie  new 
<Hie,  but,  as  already  noted,  tluit  point  may 
be  conceded  without  affecting  the  appdlee^s 
right  to  assert  Its  defense  or  counterclaim. 
The  note  is  none  the  less  a  nonnegotlaUe 
Instrument  becadae  it  was  made  and  rec^v- 
ed  In  place  of  one  which  was  negotiable. 
So  far  as  the  pleadings  allege  or  the  evidence 
discloses,  plaintiff  was  not  made  the  victim 
of  any  fraud,  deceit,  or  misr^resentatlon. 
There  Is  no  allegation  of  a  mistake  even. 


(Iowa 

In  their  reply  aigunent  awellantf  s  oomi- 
sel  concede  there  la  na  wanwit  ot  estOK>el 

In  the  case,  and  say: 

"It  is  merely  the  substitation  of  one  promise 
for  another.  Tkt  first  promise  la  one  which 
could  have  been  enforced  in  law;  conaeqaently, 
the  substitute  promise  was  supported  hr  am- 
ple conaiderattra,  and  therefore  oonatitates  a 
valid  and  binding  obligation  of  the  appellee." 

Tbe  concession  that  there  Is  no  element 
of  estoppel  in  the  case  Is,  to  our  mlnd^,  fa- 
tal to  plaintlfTs  claim  of  right  to  avoid  the 
appellee's  defense.  The  contention  that  be- 
cause the  original  note  or  promise  might 
have  heen  enforced  at  law,  the  sutietitated 
nonnegotiable  note  or  promise  may  also  be 
enforced  without  regard  to  defenses  Insured 
to  it  by  the  statute,  Is  a  non  sequltur.  It 
does  not  follow.  No  authority  or  precedent 
to  that  effect  is  dted,  and  we  are  quite  con- 
fident that  none  can  be  found. 

This  court  has  had  recent  occasion  to  con- 
sider the  law  applicable  to  the  subject  of 
nonnegotiable  paper.  See  the  case  of  Far- 
mers' National  Bank  v.  Stanton,  182  N.  W. 
647.  Much  there  said  Is  quite  in  point  In 
prineU»le  with  the  Instant  case,  and  It  is  un- 
necessary to  extend  this  oidnlon  to  repeat  the 
discussion. 

As  we  view  it,  the  validity  of  the  defease 
is  not  open  to  doubt  unless  we  arn^ate  te 
ourselves  author!^  to  nullify  the  statute^ 

The  Judgment  ct  ttie  district  ooort  is  af- 
firmed. 

STEVEiNS.  a  J.,  and  FRIDSTON  and  I>& 
GBAFF,  33.,  cencor.  , 


AVER  V.  CITY  OF  PERRY.    (No.  34479.) 

(Supreme  Court  of  Iowa.    Maxcb  7,  1922.) 

Mnnidpal  oomontleas  «s»S8S(l)— Let  ewsar 
pot  eatltlsd  te  daasfes  for  olange  ef  grade 
ef  street  aot  prevloasly  established  by  enll- 

oanoe. 

To  entitle  an  abatdng  lot  owner  to  recov- 
er damages  for  change  of  grade  of  street,  un- 
der Code,  I  785^  a  grade  must  have  been  es- 
tablished by  ordinance,  and  the  lot  improved 
with  reference  thereto,  and  the  municipality 
must  have  changed  the  phyBical  grade  to  cod- 
form  to  the  new  paper  grade;  and  a  landomi- 
er  was  not  entitled  to  damages  for  physical 
change  In  grade  of  street,  where  he  improved 
his  pn^rty  with  reference  to  a  sidewalk  ar- 
bitrarily conatmcted  by  the  dt7  below  the  pa- 
per grade. 

Appeal  from  District  Oonr^  Dallas  Oooa- 
ty;  H.  S.  Dogan,  Judges 

Action  at  law  to  recover  damage*  lestilt- 
ing  to  lOalnturs  residence  ptopetty  fkom  tihe 
alleged  change  In  the  sidewalk  and  street 
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grade  in  front  Uwreof.  The  court  below  In- 
■tructed  tbe  jury  to  return  a  verdict  for  the 
defoklant,  and  plaintiff  appeals  from  a  Judg- 
ment  entered  thereon.  Affirmed. 

Harry  Wlfvat,  of  Perry,  for  appellant 
George  J.  Dugan,  Blake  Willis,  and  Lyle 
W.  Maley,  all  of  Peny,  for  appellee. 

STEVENS,  0.  J.  On  or  about  July,  1899, 
the  council  of  the  defendant  city,  by  resolu- 
tion, ordered  sidewalks  constructed  upon 
both  sides  of  Fifth  street,  which  extends 
north  and  sonth  through  said  city.  Appel- 
lant la  the  owner  of  the  south  50  feet  of  the 
south  one-half  of  block  10.  Miller's  addition 
to  Perry,  Iowa,  which  Is  located  on  the  west 
side  cf  Fifth  street,  between  Paul  street 
on  the  north  and  North  street  on  tbe  south. 
A  cement  sidewalk  in  front  of  appellant's 
property  was  conatmcted  as  ordered  on  or 
about  July,  1S99,  and  the  cost  thereof  as- 
sessed agabist  the  same.  In  1919  app^ee 
established  a  street  grade  for  Fifth  street, 
and  put  in  a  cement  curb  and  gutter  in  frimt 
of  the  block  on  which  appellant's  property  is 
situated.  The  elevation  of  the  top  of  the 
curb  In  fnmt  of  appellanf a  property  is  from 
7  to  30  inches  higher  Qian  the  delation  of 
tbe  cement  sidewalk.  It  also  appears  from 
the  record  that  a  prior  paper  grade  was  es- 
tablished by  the  city  council  of  defendant 
city  by  (ffdinance  for  Fifth  atreet  In  1891. 
The  eieratltm  of  the  grade  then  established 
wits  BObstantially  big^iw  than  that  establish- 
ed In  1019. 

It  Is  not  Berlously  contoided  by  app^nt 
that  tbe  sidewalk  In  question  was,  In  fact, 
constructed  upon  tbe  grade  established  by 
the  oonncU  tn  1881.  ^ainttft  pordiaaed  tbe 
lot  In  questi(m  in  1917,  but  the  re^ence  sit- 
uated thereon  was  constructed  many  years 
prior  thereto.  The  Jury  may  wdl  have  found 
from  tbe  record,  bad  the  questimi  been  sub- 
mitted thereto,  that  appellant's  residence 
was  built  on  the  lot  ^or  to  iBB7,  Appellant 
contends  that  hla  property  was  improved 
with  particular  reference  to  the  sidewalk 
constructed  1^  the  dty  In  1899,  whldi  the 
owner  suf^tosed  was  on  the  establl^ed 
grade,  and  that  It  was  damaged  by  the  con- 
struction of  tbe  cement  curb  and  gnttw  in 
front  thereof  at  the  new  grade,  which  places 
the  top  of  tbe  curb  from  7  to  10  Inches  high- 
er than  the  sidewalk.  The  evidence 'tends 
to  show  that  appellant's  property  is  some- 
what low,  and  that,  after  the  eddewalk  was 
tnillt  by  the  city  in  1809,  the  th«i  owner 
thereof  caused  about  40  or  50  loads  of  dirt 
to  be  placed  thereon.  The  elevation  of  the 
top  of  the  foundation  at  the  northeast  cor- 
ner of  the  house  is  a  trifle  higher  than  the 
sidewalk,  but  a  few  inches  lower  than  the 
top  of  tbe  curb.  The  general  slope  of  the 
surface  of  appellant's  lot,  as  improved,  is 
toward  the  rear. 

Section  778  of  fbe  Code  of  1897  eoatam  au- 


thority upon  cities  and  towns  to  provide  for 
the  construction,  reconstruction,  or  repair  of 
permanent  sidewalks  upon  any  street  within 
the  limits  thereof,  but  also  provides  that  the 
"construction  of  permanent  sidewalks  shall 
not  be  made  until  the  bed  of  the  same 
[street]  shall  have  been  graded  eo  that,  when 
completed,  such  walks  will  be  at  tbe  estab- 
lished grade."  Although  the  defendant  city 
had,  previous  to  the  adoption  of  the  resolution, 
in  pursuance  of  which  the  sidewalk  In  front 
of  appellant's  property  was  constructed,  pro- 
vided by  ordinance  that  the  construction  of 
permanent  sidewalks  must  be  upon  tbe  es- 
tablished grade,  the  resolution  simply  order- 
ed tbe  sidewalk  constructed,  without  refer- 
ence to  the  established  grade.  The  evidence 
is  conclusive  that  the  sidewalk  in  front  of 
the  block  on  which  appellant's  property  is 
situated  was  constructed  at  least  from  one 
to  three  feet  lower  than  the  establish  grade. 
Whatever  improvements  were  placed  on  ap- 
pellant's lot  by  himself,  or  his  grantors,  were 
manifestly  placed  there  with  reference  to  the 
elevation  of  the  aidewalk,  and  not  with  ref- 
erence to  tbe  paper  grade  established  In 
1891. 

.The  principal  contention  ot  appellant  la 
that  the  owner  of  the  lot  in  question  had  a 
right,  in  improving  the  same  by  filling  and 
planting  trees  and  shrubbery  and  the  con- 
struction of  cement  walks  thereon  to  connect 
with  tbe  sidewalk  in  front  thereof,  to  pre- 
siune  that  the  officers  of  defendant  city  bad 
performed  their  duty  and  placed  the  side- 
walk upon  the  grade  legally  established  tor 
Fifth  street;  so  that  appellant's  claim  for 
damages  Is  not,  in  fact,  based  upon  a  change 
made  by  the  defendant  city  in  a  prior  e»> 
tabllshed  paper  grade,  but  for  damages  n- 
sultiog  from  tbe  constmctlQn  of  a  perma- 
nent sidewalk  by  the  city  at  an  arbitrary 
elevation  and  without  referenos  to  tbe 
then  existing  estabUsbed  paper  grade  of 
Fifth  street,  altbougli  not  so  lAeaded.  So 
far  as  the  record  shows,  no  protest,  based 
upon  the  failuxe  at  the  defendant  dty  to 
construct  the  sidewalk  on  the  permanent 
grade,  was  made  against  the  ustussiueat 
by  the  city  council  of  tbe  cost  tbereof  against 
appellant's  property.  Had  such  objection 
bem  made,  it  may  be  assumed  that  tbe  as- 
sessment would  have  been  defeated.  Landla 
V.  Olty,  176  Iowa,  240,  157  N.  W.  841;  Shav- 
er V.  Turner  Imp.  Co.,  155  Iowa,  402,  138 
N.  W.  711.  But  no  ahowing  whatever  was 
made  by  appellant  that  Improvements  have 
been  made  on  his  property  with  reference  to 
a  legally  established  grade.  As  already 
stated,  the  paper  grade  established  In  1801 
in  front  of  appellant's  property  between  Paul 
and  North  streets  was  from  one  to  three 
feet  higher  than  the  new  grade  established 
in  .  1910.  A  property  owner  is  entitled  to 
recover  damages,  under  section  78&  of  tbe 
Gode^  <nily  when  improvanentB  shall  bave 
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been  made  tiiereon  accordlntr  to  an  establlsb* 
ed  grade,  which  bas  subsequently  been  alter- 
ed in  such  a  manner  as  to  damage,  Injure, 
or  diminish  the  value  of,  the  iM'opertT  so  Im- 
proved. Vllaa  T,  C,  U.  &  at.  P.  R.  Co.,  179 
Iowa.  1244,  182  N.  W.  795. 

AppeUant'a  property  was  not  Improved 
^tb  reference  to  an  established  grad&  No 
damage  results  to  property  abutting  upon  a 
street  by  the  mere  establishment  of  a  paper 
grade,  even  though  It  be  by  the  alteration  of 
a  prior  legally  established  grade.  Damages 
accrue  only  upon  the  physical  bringing  of  the 
street  to  grade.  York  v.  City  of  Cedar  Rap- 
ids, 130  Iowa,  453,  103  N.  W.  790;  Vilas  v. 
C,  M.  &  St.  P.  R.  Co.,  supra.  We  said  In 
the  latter  case: 

"To  entitle  an  abutting  lot  owner  to  re- 
cover under  this  statute,  five  elements  are  ea- 
seutial:  (1)  A  grade  must  have  been  es- 
tablished by  ordinance;  (2)  the  lot  owner 
must  have  improved  bis  lot  with  reference  to 
the  grade  so  estaUiidied;  (S)  a  new  and  dif- 
ferent grade  must  have  been  snbseqnently  es* 
tabUshed  by  anHnaDee;  (4)  the  munidpaUtr 
most  have  dianged  the  physical  grade  to  ooiw 
form  to  the  new  paper  grade;  and  (5)  in 
consequence  thereof,  the  owner's  property  must 
have  been  damaged,  ^ored  or  diminished  -in 
value." 

We  bold,  therefore,  that  plaintiff  did  not 
make  out  a  case,  and  that  d^ndanf  s  motloB 
to  direct  a  verdict  in  Its  flivor  was  pn^erlr 
sustained.. 

Affirmed. 

WEAYIDR,  DB  GRAFT,  and  FRBSTON 
J  coaicnr. 


C08TELL0  V.  STOKELY  GRAIN  CO.  at  al. 
SAME  V.  SCHAAI^WALKER  CO.  et  al. 
WELDER  V.  STOKELY  GRAIN  CO.  at  aJ. 
(Na.  34SI9.) 

(Soprems  Gonrt  of  Iowa.  Uattik  T,  18SB.) 

1.  Rafarnattos  of  lastrasiaBts  tf^^lft— Rale  af 
rditf  by  equity,  where  costraet  falls  to  ex- 
prati  trus  inttntlos  stated. 

If  a  contract  as  written  fails  to  express  the 
true  tgreement  between  the  parties,  equity  wHI 
grant  relief  vrithout  regard  to  the  caose  of  the 
iailuro  to  express  the  contract  as  actually 
made,  whether  It  Is  due  to  fraud,  mistake  in  the 
nse  ot  language,  or  any  other  ^ing  which  pre- 
TMrtcd  the  expression  of  the  true  intention. 

2.  Rsforaiatlon  of  lastrHmeats  «=345(l)— De* 
gree  of  proof  must  produce  belief  of  truth  of 
facts  asserted  to  authorize. 

To  authorise  a  reformation,  there  must  be 
shown  such  degree  of  proof  as  produces  In  an 
unprejudiced  mind  belief  of  tiie  truth  of  the 
fact  asserted,  taking  into  conrideration  all  the 
sarrouodhif  facta  ud  drcunutanGas. 


3.  RafoniatfaB  ef  lastniHaBtt  «s44  —  Pan! 
avMsaee  nla  laid  Mt  t»  apply  to  astlaM  tor 
rsfanNatloa. 

In  actions  tot  reformation,  wliero  what  wo 

said  prior  to  ezecatiou  of  the  contract  was  an 
inducement  for  Its  execution,  the  parol  evi- 
dence rule  has  no  application,  and  it  Is  com- 
petent to  show  the  conversations  and  surround- 
ings of  the  parties  to  the  contract  prior  to  Its 
execution. 

4.  Reformation  of  Instruments  «=325— Whera 
all  faots  equally  within  knowledge  of  partlaa, 
equity  will  not  refom. 

A  court  will  not  write  a  contract  for  the 
parties  in  the  first  Instance,  and  if  all  the  facts 
were  equally  witiun  the  knowledse.  or  the 
means  of  knowledge,  of  ths  parties  thereto  be* 
fore  signing,  equity  will  not  reform. 

5.  Reformation  of  Instruments  ^=»45(9)— Evl- 
denoo  held  to  show  true  Intent  of  lease  that 
landlord  would  tile  70  acres  of  taad. 

In  an  action  to  reform  a  lease  to  conform 
to  landlord's  representation  prior  to  execution, 
evidence  held  to  show  the  true  intent  of  the 
parties  was  that  landlord  would  tile  70  acres 
of  tha  land. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; liorin  N.  Hays,  Judge. 

This  action  presmts  an  equitable  issne 
arising  aa  the  countenAaim  of  tbe  d^eodant 
Welder  for  the  reformation  of  a  danaa  In 
a  lease  of  real  estate  betwem  dafoidant.  aa 
tenant,  and  tbe  i^lntlff  Ckistello,  as  bmd- 
lord.  The  reUef  prayed  for  was  granted,  and 
tbe  plaintlfl  appeals*  Afllrmed. 

White  &  Clarke,  of  Adel,  for  appellant 
Stanley  Trevartbai*  of  Ferry,  for  app^- 
lees. 

,  DE  ORAFF,  J.  Three  causes  of  action,  aa 
shown  by  tbe  caption  of  this  appeal,  were 
consolidated  for  the  purposes  of  trial  Tbe 
first  two  eaosea,  instituted  as  law  actifms, 
were  brought  by  tbe  plaintiff,  GoeteUo. 
against  the  defendants  Welder,  tbe  Stokely 
Grain  Company,  and  the  Schaal- Walker 
Company  to  recover  the  value  of  certain 
igraln  which  had  been  sold  by  the  defendant 
Welder  to  the  grain  companies.  Welder  was 
a  tenant  of  the  plaintiff  on  his  farm  for  the 
year  1920-^,  and  tbe  grain  that  waa  aoid 
was  raised  on  this  farm,  and  subject,  as  is 
alleged,  to  a  landlord's  11^  for  rent. 

Subsequently  to  the  commencement  of  the 
two  actions  by  tbe  landlord,  CosteUo,  and 
while  said  actions  were  pending,  the  tenant. 
Welder,  Oled  his  petition,  in  which  it  Is  re- 
cited that  tbe  defendant  Costello  claims 
some  right,  title,  or  interest  by  reason  at  a 
landlord's  lien  in  the  sum  of  $1,633.92,  which 
sum  r^resents  tbe  valna.  of  certain  grain 
sold  by  tbe  plaintlfl  to  tb*  Stokdy  GcmUt 
Company.  Plaintiff  also  avers  Oiat  tba  de- 
fendant Costello  "bBM  been  folly  paid  for  any 
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account  Mween  tbe  plalntUE  and  the  de- 
foidant  CoiteUob"  and  therefore  prays  }adE< 
ment  against  tbe  SttAOy  Grain  Oomfiaar  in 
tbe  sum  toentloned. 
For  answcff  to  the  petitions  of  the  plaintiff, 
way  of  counterclaim,  defendant  pre- 
sents as  equitable  issue  theveint  and  prays 
for  tbe  reCwmation  ot  the  lease  ea^ed.  into 
betweao  him  and  his  landlord.  It  is  allesed 
by  the  defendant  tenant  that— 

"during  die  negotiations  and  at  an  timei  be 
represented  to  the  defendant  that  he  [plain- 
tiff] would  drain  or  cause  to  be  drained  a  cer- 
tain 70  seres  of  said  premises  thnt  were  wet 
and  nnflt  for  caltivatloD,  as  an  indncement  for 
the  defendant  to  enter  into  said  lease;  and  that 
at  the  time  the  said  lease  was  executed,  by  mis- 
take of  the  parties  to  said  lease,  the  said  par- 
UcQlar  70  acres  were  not  described,  and  the 
rcpresentatioDs  as  to  draining  the  same  were 
omitted  trohk  aaid  lease,  with  the  exception 
that  there  was  inserted  and  Indorsed  on  said 
lease  the  following:  'Second  parties  [tenant] 
agree  to  baol  aU  tils  and  fill  all  the  itches 
without  charge,  for  all  tile  work  performed 
daring  this  lease.  Second  parties  agree  to 
board  all  men  hired  hy  the  first  party  for  8S 
cents  per  meal,  and  to  famish  all  lodging  wtth- 
eut  ebarfe.*** 

It  is  further  aU^^  that  the  landlord  faU- 
ed  to  drain  the  said  70  acres  as  he  had  prom- 
ised BO  to  do  before  corn  planting  In  1020, 
whereby  the  tenant  W^der  was  unable  to 
cultlTate  said  70  acres.  The  prayer  of  the 
counterclaim  Is  that  the  written  lease  he  re- 
formed to  contain  the  covensnt  of  the  par- 
ties and  to  express  the  real  agreement  of  the 
parties  to  said  lease,  and  that  the  said  lease 
be  reformed — 

'to  contain  that  the  plaintiff  or  parties  of  the 
first  psrt  win  drain  asid  70  acres  In  time  for 
the  com  plsnting  sssson  of  1920.** 

Upon  the  conaolidstlon  of  the  three  cases 
for  the  purposes  of  trial  the  court  Indicated 
that  the  iasne  In  equity  as  presented  hy  tbe 
oonnterclaim  of  the  defendant  Welder  would 
first  be  determined  and  with  this  understand- 
ing the  cause  proceeded  to  trial.  The  court 
found  in  ftiTor  of  the  defendant  Welder  and 
decreed  tlie  reformation  of  the  Irase,  leaving 
all  other  Issues  for  tbe  detwmination  by  a 
Jury. 

[1]  If  a  contract  as  writtoi  falls  to  ex- 
press the  true  agreement  between  tbe  par- 
ties, equity  will  grant  relief,  without  regard 
to  the  cause  of  the  failure  to  express  the 
contract  as  actually  made,  whether  it  Is  due 
to  fraud,  mistntce  In  the  use  of  the  langm(ge, 
or  any  other  thing  which  prevented  the  ex- 
pression of  the  true  Intention  of  the  parties. 
Coleman  t.  Coleman,  1S3  Iowa,  MS,  133  N. 
W.  755. 

[2]  To  auttam^ze  a  r^ormattm  tbwe  must 
be  showih— 

"such  a  degree  of  proof  as  wUl  produce,  in  an 
nnprejttflced  mfai^  the  belief  and  the  eon^ctlon 


of  the  truth  of  the  fact  asserted,  taking  Into 
consideration  all  the  surrounding  facts  and 
drcumstaDces."  Reneink  t.  Wiggers,  99  lows, 
S9,  68  N.  W.  569. 

[S]  In  cases  of  this  charactw  the  so-called 
parol  evidence  rule  finds  no  application,  and 
It  is  competent  to  show  the  oonrmations  and 
the  surroundings  ot  the  parties  to  tbe  con- 
tract prior  to  Its  execution.  What  was  said 
prior  to  the  execution  of  the  contract  was 
an  inducement  for  its  execution,  and  it  is 
so  alleged.  The  primary  object  is  to  have 
the  contract  express  the  real  agreemait,  s'nd 
if  the  evidence  is  such  that  the  unprejudiced 
mind— 

"readily  reaches  a  satisfactory  conclusion  as 
to  the  existence  or  nonexistence  of  a  fact  in 
dispute,  then  the  evidence  is,  of  necessity,  dear 
and  satisfactory."  Good  Milking  Machine  Oo. 
V.  GaUoway  et  sL,  168  Iowa.  560^-  ISO  N.  W. 

[4, 1]  A  court  will  not  write  a  contract  for 
the  parties  In  the  first  Instance,  and  if  all 
the  &cts  in  the  exeention  of  tbe  cmtract 
were  equally  within  the  knowledge  or  tbe 
means  of  knowledge  of  the  parties  thereto 
before  the  signing  thereof,  equity  will  not 
reform.  Defendant  Welder  testified  that  he 
tliongbt  the  language  of  the  lease  relative 
to  tiling  was  iffoad  enough  to  express  tbe 
understanding  had  prior  to  their  meeting  1» 
the  bank.  The  statement  of  the  landlord  "I 
will  put  it  in  .the  leaatf*  se«ns  to  have  lulled 
Welder  Into  a  feeling  of  security  and  con- 
fidence. ITurtbermore  the  tenant  was  not  the 
dominant  personage  In  the  transaction. 

Does  the  evidence  in  this  case  disclose  suf- 
ficient grourfds  or  reas<m  to  warrant  a  court 
to  reform  the  instrument?  The  farm  in  qnes- 
tloD  omtalned  243  acres  of  land.  It  was 
leased  at  glfi  par  acre.  The  landlord  claims 
that  he  had  never  seen  Welder  prlcn:  to  their 
meeting  in  the  back  romn  of  the  hank  in 
Woodward,  where  the  lease  was  executed, 
end  prior  to  that  time  be  states  be  bad  no- 
discussion  with  Welder,  and  did  not  talk 
about  the  terms  of  the  lease,  except  such  as 
were  had  when  the  lease  was  drafted.  This 
'does  not  sound  reasonabla  W^der  and  bis 
wife  testify  that  th^  arranged  tor  a  meet- 
ing with  Costello,  and  first  met  him  on  one 
of  the  streets  of  Woodward,  and  then  aad 
there  had  convCTsatitms  aa  to  tbe  rent  and- 
also  aboot  tiling,  the  vet  land.  Welder 
claims  tfaqC  the  tiling  of  tbe  70  acres  was 
then  and  -tbexB  dlscnssed  and  It  was  men- 
tioned that  ttiere  was  some  nnidaeed  tile  <m 
the  land,  which  tiling  had  been  hauled  by 
a  former  tenant  In  vBeet  tha  landlond  told 
tbe  tenant  that  he  would  not  have  much  tUe 
to  haql,  **but  yon  will  have  to  All  the 
ditebes."  If  Welder's  testiaony  la  to  be  be- 
lieved, the  wlude  matter  was  agreed  to  be- 
fore diegr  met  the  aecond  time  In  tbe  bank, 
when  the  lease  was  enented,  and  Wddw 
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stated  that  at  tbelr  first  meeting,  and  after 
a  discussion  of  the  matter,  CoeteHo  said:  "I 
will  put  it  in  the  lease." 

These  conversations  bad  reference  to  the 
70  acres  of  wet  land  <m  tiiis  farm,  and  It  Is 
shown  b7  the  evidence  that  by  reason  of  the 
character  of  the  land  It  was  ImposslMe  for 
the  tenant  to  nse  the  70  acres  daring  that 
seasML  In  March  the  landlord  visited  the 
farm,  and  hla  attratlon  was  Oxen  called  bj 
Welder  to  the  tUins  that  was  agreed  to  be 
done  as  claimed  by  Welder,  and  Welder  states 
that  C^teUo  told  him  that  be  (GosteUo) 
would  see  a  couple  at  men,  Including  one 
William  Fall,  who  wwe  tUws,  to  do  OiSa 
work,  and  that  It  would  not  be  necessary 
for  Mrs.  Welder  to  board  them.  Fall  testi- 
fied that  Costello  did  see  him  concemlne  this 
tiling  and  stated  what  he  wanted  him  to  do. 
This  testimony  is  denied  by  Costello  in  Its 
mtlrety.  He  denies  the  conversations,  and 
denies  his  visit  to  FaU.  Oostello's  explana- 
tion of  the  claase  found  In  the  lease  relft- 
tive  to  the  baullng  of  the  tile  and  filling  of 
the  ditiAea  was  written  into  the  lease,  be- 
cause It  was  contained  in  a  lease  between 
blm  and  a  Conner  tenant. 

We  are  not  invreased  with  this  explana- 
tion. The  language  used  In  the  lease  la  In- 
definite and  uncertain.  There  Is  no  doubt 
but  wbat  Wdder  understood  that  the  70 
acres  In  question  was  to  be  tiled  that  fall, 
or  b^ore  the  planting  season  of  1920.  Weld- 
er had  inspected  the  farm  prior  to  his  meet- 
ing Costello.  Both  parties  knew  the  condi- 
tion of  this  particalar  acreage,  and  it  may 
not  be  said  that,  after  the  drafting  of  the 
lease  by  tbe  scrivener  under  the  dictation  of 
Costello,  Welder  was  called  upon  to  give  a 
critical  examination  of  the  terms  of  the 
lease,  in  the  light  of  the  understanding  pre- 
vlously  bad.  Welder  could  easily  understand 
his  oUigation  as  written,  and  as  easily  un- 
derstand the  obligation  of  the  landlord  in 
the  light  of  prior  conversations  and  agree- 
ments. Had  the  lease  read,  "If  any  tiling 
on  the  farm  Is  done,  then  i>arty  of  the  sec- 
wd  part  agrees  to  haul,"  etc..  Welder  would 
have  understood  that  all  tiling  was  at  the 
option  of  the  landlord.  Welder  had  good  rea- 
son to  believe  that  their  understanding  was 
embodied  In  the  lease.  Welder  and  hla  wife 
are  not  educated  people.  The  trial  judge 
had  all  the  parties  before  him.  It  la  appar- 
eat  that  the  defendant  Welder  attempted  to 
conceal  nothing.  His  answers  ara,reasonable 
and  consistent  with  the  situation.V 

We  are  satlsSed  that  the  true  Intent  of 
the  parties  in  the  execution  of  the  lease  was 
to  tile  this  particular  70  acres,  so  as  to  make 
it  tillable  and  productive,  ^e  evidence  es- 
tablishes the  contention  of  the  appellee  ten- 
ant, and  we  are  not  In  dined  to  dlsturt)  the 
finding  <tf  the  trial  court.  The  cold  printed 
record  does  not  speak  as  audibly  nor  as  con- 


vincingly as  the  witnesses,  who  were  before 
the  trial  court  Tbe  purpose  tn  reforming  a 
contract  is  to  effectuate  Justice,  and  to  ex- 
press the  true  Intention  of  the  parties.  Tb» 
circumstances  prior  to  and  attending  tbe  ex- 
ecution of  the  lease  possess  as  nnieh  proba- 
tive value  aa  tbe  oral  testlmtmy,  and  in  flw 
light  of  those  drcumstances  the  denials  en- 
tered by  tbe  landlord  are  not  snffldent  to 
Ult  the  scales  of  Justice  In  Ms  favor. 

The  finding  of  the  trial  court  Is  correct, 
and  the  Judgment  entered  la  afflraied. 

STEVENS,  O.  J.,  and  VBAVBS  and 
PRESTON,  concur. 


BUFFALO  V.  CITY  OF  OES'  M0INE8. 
(No.  342970 

(Snpreme  Coart  of  Iowa.    March  7,  1922.) 

1.  Mual^pal  oorponUleas  «=s»8l8(8)— Evldeaee 
of  onttOBiary  mre  of  sidewalk  li*ld  Inadmla* 
•ibl«,  .la  aotloa  for  lajuiiaa  to  padestrlaa  es 
la^  tidewalk. 

In  action  by  pedestrian  for  injuries  na  side- 
walk near  dty  haH,  where  there  waa  proof  that 
there  was  a  dangerous  defect,  due  to  snow 
and  ice,  rendering  the  sidewalk  nnsafe  for 
publle  use,  coprt  ^  not  err  in  excludinf  tes- 
timony of  Janitors  and  employes  at  the  city 
buUding  SB  to  the  custom  which  obtained 
among  tiiem  with  resiwct  to  the  care  of  Uw 
walk. 

2.  Mnslolpal  oorperatioas  «=98I8(I0)— City 
reconi  of  deanlsg  of  snow  from  sidowalfc 
held  without  probative  valiOb  ia  action  agalast 
It  for  fall  OB  lee. 

Court  did  not  err,  In  an  action  for  Injuries 
in  falling  on  sidewalk,  due  to  an  accnmnlatioa 
of  ice  and  snow,  in  excluding  record  of  time 
keeper  of  street  department,  showing^that  a 
certain  gang  worked  eight  hoars,  cleaning  the 
sidewalks  on  the  street  where  the  aecIdeaC 
occurred,  on  the  day  ot  the  Injury,  wkidi  oo- 
curred  at  9:S0  a.  m.;  the  street  being  half  a 
mile  long  and  the  record  having  no  probative 
value. 

3.  Mualclpal  eorporatlona  «S3773— Da^  ef 
elty  to  remove  roHOb  lee  oa  aldewtik,  result- 
lag  frea  meltlaff  of  saew  aad  lee  oa  adJola- 
lag  property. 

It  Is  the  duty  of  a  dty  to  remove  from  its 
sidewalks  ice  accumulated  by  the  thawing  of 
snow  and  ice  on  adj(»nmg  property,  causing  the 
walks  to  become  rigid,  rough,  and  uneven,  or 
otherwise  dangerous  to  pedestriana. 

4.  Maniclpal  oorporatiods  «=9822(2)— laitra^ 
ties  as  to  delegatfOB  of  eteaalna  of  walks  to 
eaipioyds  held  proper. 

In  an  action  1^  a  pedestrian,  Injured  on  a 
sidewalk,  due  to  accnmnlatioD  of  ice  and  snow, 
court  did  not  err  In  charging  "that  it  was  the 
duty  of  the  defendant  city  •  •  •  to  exer- 
cise reasonable  care  to  keep  tbe  sidewalk  in 
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qoestlon  to  a  reasonably  aafe  eonfitioii,  and 
*  *  *  eonld  not  nUore  itaeU  ft«m  its  dntr 
br  delegitlac  tiiat  mnk  to  Ita  Janitan  or  oUk- 
or  enpliv^  of  tiio  dtr." 


W.  IE.  itmee,  H.  H.  QrlflltbB,  0.  A.  Weaver, 
and  Boasell  Jmdaa,  all  of  Des  Holnes,  for 
appellant, 

John  I«.  Gnieeple.  of  Des  Molnea,  for  ap- 

5.  Damages  <s=yf 73(2)  —  Evidence  admissible  !  P^Uee. 
of  wife's  Inability  to  take  In  tewlnfl,  though  1 

■ot  engaged  In  that  work  at  the  time.  |    WBJAVER,  J.   On  December  24,  1919,  the 

A  housewife,  accaetomed  to  take  in  aeving  plaintiff  was  Injured  by  a  fall  on  a  sidewalk 
nd  embroidenr  work,  waa  entitled  to  haye  1 t^e  dty  of  Des  Moines.   She  alleges  that 

S^ei'^a^S-J^do^^ienorbynU:^^^  ^^^-f  occasioned  wlth- 

juries  for  which  she  nought  damages,  eTen  1  'ault  on  her  part,  by  the  city's  negligence 
though  at  the  time  of  her  ioiury  she  was  uot '  ™  permitting  said  walk  to  become  and  re- 
engaged in  that  work,  and  though  ohe  did  not  j  main  obstructed  and  dangerous  by  an  accu- 
attempt  to  prove  the  amount  of  her  earnings-!  mulation  of  Ice  and  snow.  The  defendant 
from  that  source.  denies  the  allegations  of  the  petition,  and 

6.  Damage.  «=;>2l6(7)-evMMa.  bold  to  roa- '  f^^^  l^^J^J^^ll^r  ^^Jrl^L^^u 
der  Instmtiea  sabRlttlig  q«wtloi  of  fMir*  j  f^^^'?-  ".^^^^  her  own  contrlbu- 

pain  aid  sufforiag  proper.  i  *ory  negligence.  There  was  a  trial  to  a  jury. 

In  an  action  for  personal  Injuries,  con- 1  ^^^^^^  'or  the  plaintiff,  assessing  her 

sisting  of  a  double  fracture  and  spliotenng 
of  both  bones  between  the  elbow  and  wrist, 
evidence  held  to  render' proper  instruction  aub', 
mitting  question  of  future  pain  and  anfferlng  tends  to  show  that  the  sidewalk  In  question 


recovery  at  $12,000,  which,  upon  order  of 
the  court,  was  reduced  to  $7,500. 
The  testimony  offered  on  part  of  plaintiff 


to  the  jury. 

7.  Evideaea  >  i  i3nO)— Reeordi  «f  weather 
aorvlee  held  not  to  rander  teattaoay  aa  to 
eoadltloi  ef  aldewaJk  aaftrae. 

In  action  tor  personal  injuries  on  aidewalk, 
due  to  accumulation  of  ice  and  snow,  records 
of  weather  service  that  no  snow  had  fallen 
during  15  days  preceding  the  accident,  held 
not  to  demonstrate  that  plaintiff's  testimony 
as  to  the  accumulation  of  ice  and  anew  was 
nntme. 

a.  Mnaiidpal   oorporatlona  «=3792-<Cxlttoaee 
of  foe  aad  snow  on  aldawaJk  aevea  d^  aup- 
ported  Hading  of  notion  to  olty, 
A  finding  that  city  had  notice  of  an  un- 
even accumulation  of  ice  and  tfiow  on  side- 
walk was  justified,  where  the  sidewalk  bad 
been  in  that  condition  for  six  or  seven  days, 
and  the  street  was  one  over  which  there  was 
a  very  large  volume  of  travel,  and  the  aeddent 
•eenrred  Immediately  adjacent  to  ttie  dtr  hall. 

9.  Damagee   ^b96  —  AnoHt  disoretlonary 

with  Jury. 

Subject  to  the  control  of  the  court  where 
the  assessment  clearly  appears  to  have  been 
influenced  by  passion  or  prejudice,  amount  of 
damages  awarded  for  personal  injuries  is  left 
to  the  Impartial  discretion  of  the  jury. 


10.  Damam  «:»l32(8)-$7,500  held  not  mc- 
eesslve  for  orippled  arm. 

An  award  for  $12,000,  reduced  by  the  conrt 
to  $7,500,  to  a  housewife,  who  at  times  took 
in  sewing,  for  a  double  fracture  and  splintering 
of  the  bones  between  elbow  and  wrist,  leav- 
ing her  a  permanent  cripple,  not  exces- 
sive. 


Is  on  the  north  side  of  East  Locust  street 
immediately  In  front  of  the  south  side  of 
the  municipal  building,  In  which  are  the 
quarters  of  the  mayor  and  other  officers  Im- 
mediately connected  vrith  the  administration 
of  the  dty  government.  There  was  consid- 
erable evidence  to  the  effect  that  at  the  place 
of  plaintifrs  fall  there  was  an  accumulatlmi 
of  Ice  and  snow  which  had  been  trampled 
under  the  feet  of  pedestrians  for  several 
days,  causing  It  to  assume  a  rough,  uneven 
surface,  with  more  or  less  ridges  or  eleva- 
tions and  depressions,  and  that  such  had 
been  the  condition  for  several  days  on  De- 
cember 24,  1919.  According  to  the  story  of 
plaintiff,  she  was  going  west  over  this  walk. 
She  noticed  Its  rough  and  uneven  condition, 
but,  seeing  others  using  it,  she  thought  she 
could  safely  do  ao,  and  keq;>t  <m  her  course, 
wli»  ahe  tays: 

"I  stepped  on  a  ridge,  and  my  foot  turned 
over,  and  I  slipped  at  the  same  time  and  fell 
down.  As  I  fell,  I  put  my  right  hand  back 
to  save  myself,  and  hit  the  rough  ice.  After 
hitting  my  hand  on  the  ice,  all  feeling  went  out 
until  after  1  was  raised  up.  The  ice  waa  all 
rough  and  ridged,  and  in  placea  two  or  three 
Inches  higher  than  at  other  places.  It  wan 
frozen  slosh." 


Her  statement  la  corroborated  by  her 
dau^t«r,  who  was  with  h«r,  and  by  another 
witness,  who  happened  to  be  looking  on  near 
at  hand,  Tbere  bad  been  iu>  recent  tall  oS 
snow  or  rain,  and  Oa  jury  coold  propwly 
find  from  the  evidence  that  the  conditlm  dft- 
scribed  had  been  a  matter  of  several  days' 
Ar,»«i         -nt^M^  n^,^  Mir  n™,«^-.  PlaintHE  wfts  a  married  woman, 

keeping  the  home  fte  Herself  and  family, 
J08.  ju.  joeyer.  jnago.  ^  addition  to  her  family  and  home  dntlea 

was  engaged  In  tiie  work  of  a  aeantBtress  for 
wages.  The  physician  who  was  called  to 
treat  her  testifies  that— 


Action  at  law  to  recover  damages  for  p«n 
sonal  Injury.  Yerdick  and  judgement  for 
plaintiff.   I>efendant  appeals.  Affirmed. 
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found  a  doabl*  fraetaN;  both  bones 
between  the  elbow  and  wrist  being  Inroken. 
Oare  her  an  ancsthetie,  redaced  the  fractnre, 
and  pot  it  in  a  plaiter  caaL  On  next  day  ex- 
amined it  with  an  X-ra7>  bones  were 
set  in  the  beet  position  we  conld  obtain.  Botb 
bones  were  broken  and  ver;  badly  splintered. 
The  wrist  was  misplaced  and  thrown  outward; 
so,  in  redncin;,  it  is  very  hard,  impossible,  to 
get  the  bones  back  where  they  were  normally; 
but  we  got  a  very  good  position,  too.  The 
way  the  bones  were  splintered,  It  was  very 
hard  to  geC  a  satiafactoiy  Job  out  of  it. 
*  *  *  There  la  no  way  known  to  medical 
Bdenee  in  whidi  the  fracture  eotild  have  been 
redhieed  better." 

Speaking  of  her  present  condition,  tlie  doc- 
tor says; 

"The  condition  of  her  right  hand,  with  ref- 
erence to  moving  the  fingers,  is  far  from  nor- 
mal. Should  say  it  is  off '50  per  cent  or  bet- 
ter, fniere  has  been  an  outgrowth  of  bony 
tiasne  there,  and  it  has  imptired  the  use  of  the 
arm.  St%  wBl  never  have  the  foil  use  of  her 
arm." 

For  tiie  defense,  def^dant  called  to  tbe 
stand  several  persons  employed  as  Janitors 
about  tbe  city  ball  and  interrogated  them  in 
regard  to  th^r  practice  and  custom  in  the 
care  of  the  sidewalks  about  the  premises. 
This  evidence  was  ruled  oat.  Only  one  of 
them  undertook  to  say  that  the  nojitb  walk 
was  not  In  the  icy  condition  described  by 
plalntier,  and  this  witness  Jnstlfled  his  dodal 
by  saying  he  had  no  distinct  recollection  of 
the  matter  as  to  the  24th  day  -of  December, 
or  for  a  week  prior  thereto,  hut  bis  testl- 
mony  was  given  from  his  knowledge  of  the 
"general  custom  and  practice  around  the 
city  hall.**  Defendant  also  called  to  the 
stand  tbe  person  employed  as  timekeev^  of 
the  street  departmrait,  who  produced  a  time 
sheet  of  James  Gordon,  foreman  of  a  street- 
cleaning  gang,  to  show  the  record  ui  the 
work  of  that  gang  cleaning  sidewalks  on 
East  TjOCUBt  street  under  date  of  December 
24,  1919.  On  plaintiff's  objection  the  offered 
evidence  was  excluded. 

At  the  close  of  all  the  evidence  defendant 
moved  for  a  directed  verdict  in  its  favor,  oq. 
the  gronnd  that  plaintiff  had  failed  to  sus- 
talh  her  charge  of  negUg^ce  on  part  of  the 
city.  The  motion  was  denied,  and  the  Is- 
sues were  sobmitted  to  the-  jury,  with  the 
result  already  mentioned.  Of  the  many  er- 
rors assigned,  counsel  tor  defendant  have 
not  attempted  to  argue  them  all  severally, 
but  have  comUned  those  th^  regard  of  im- 
portance undor  different  headings,  which  we 
shall  attempt  to  follow  in  this  dlscusdon. 

[1]  I.  Slrror  Is  assigned  upon  the  court's 
exdoMon  of  certain  testimony  by  Janitors 
and  emidoyte  at  the  city  building  as  to  the 
custom  which  obtained  among  them  with  re- 
spect to  the  care  of  the  snrroundfng  walks. 
We  think  there  was  no  error  in  this  ruling 


There  may  be  drcumstances  under  which  the 
custom  or  practice  observed  by  tbe  dty  In 
transacting  its  business  may  be  material  evl- 
daice,  but  we  think  this  is  not  a  case  or 
that  kind.  Proof  that  there  was  a  dangerous 
defect  In  a  given  street,  rendering  it  unsafe 
for  public  use,  is  not  met  or  overcome  by 
shovping  that  the  cl^  officers  are  vigilant 
an^  careful  in  the  performance  of  their  du- 
ties. In  this  case  not  one  of  the  witnesses 
offered  by  the  defendant  undertook  to  say, 
as  of  his  personal  knowledge,  that  the  side- 
i^alk  was  not  in  the  ctmdltlon  stated  by  the 
plaintiff.  The  witness  Halloran  did  at  first 
use  words  of  denial,  but  Anally  conceded  that 
he  spoke,  not  from  memory,  but  from  tbe 
"custom  and  pnictioe  around  the  dty  halL" 

[2]  n.  Connsd  press  upon  oar  attention , 
with  much  eerneetness  the  court^s  alleged 
error  in  ruling  out  the  record  of  the  time- 
keeper of  the  city's  street  department.  We 
are  not  at  all  certain  that  the  plaintiff's  ob- 
jection to  this  offer,  on  the  ground  that  It  la 
*Tiearsay  and  is  not  under  oath,"  Is  well  tak- 
m,  and  if  the  record  so  offered  appeared  to 
disclose  any  fact  having  competent  o^  mate- 
rial beorhv  upon  the  merits  of  the  case  on 
trial,  we  should  Isdine  to  hold  the  ruling 
erroneous;  bat,  unfortunately  for  tbe  de< 
fendant,  an  examination  of  the  time  sheet 
falls  to  rereal  the  record  of  any  fact  which 
can  aid  the  defense.  East  Locust  street  ex- 
tends, from  ttie  Des  Moines  rlTer  east  to  the 
west  front  of  the  State  House,  a  distance  of 
a  half  mile  or  more,  with  a  sidewalk  on  ei- 
ther aide.  Toming  to  the  time  sheet,  we 
find  that  It  records  the  fact  Oiat  on  Decern* 
ber  24,  1019,  James  Gordon  and  his  gang 
worked  eight  hotirs  each  "cleaning  side- 
wa.\k  on  East  Locust  street.'*  Simply  this 
and  nothing  more.  If  plaintiff's  story  Is 
true,  she  fell  at  about  9  or  9:30  o'clock  In  the 
morning,  and  the  place  of  ber  fall  was  at 
the  south  end  of  the  dty  hall,  between  the 
river  and  East  First  street.  Tbe  record  of- 
fered simply  shows  that  the  gang  worked 
somewhere  on  East  Locust,  but  it  does  not 
directly  or  indirectly  tend  to  show  that  their 
cleaning  (aerations  on  that  day  included  the 
place  where  the  accident  occurred;  or  if  we 
should  go  so  far  as  to  assume  that  they  cov- 
ered the  entire  length  of  the  street,  there  Is 
not  the  sligbteM:  indication  that  they  deaned 
this  particular  walk  before  9:S0  In  the  morn- 
ing. It  follovre  that  the  time  sheet  was  with- 
out any  probative  value,  and  its  exclusion, 
even  upon  an  insufficient  objection,  was  er- 
ror without  prejudice. 

[S]  ni.  In  charging  the  jury  the  court 
said  in  substance  that  the  defendant  coold 
not  be  held  liable  as  for  negUg»ce  because 
of  snow  or  ice  on  its  walks,  exc^  where, 
by  reason  ct  Interference,  th^  nataral  con- 
dition ha3  beai  change^  causing  such  snow 
or  ice  to  becone  roogb,  broken,  or  unerea, 
or  to  constitnte  a  danger  not  doe  to  natural 
causes.  To  this  the  court  than  added: 
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"^ti  Chercft>re,  foa.  find  trom  (be  eridenee 
in  tUi  cue  that  the  sndw,  tee,  and  dnsh  on 
sidewalk  in  question,  wben  and  where  the  acci- 
dent happened,  had,  by  reason  of  interference 
therewith  by  pedestrlana  walldnK  orer  the 
same,  or  hj  the  thawins  of  snow  and  ice  on 
the  adjacent  lot,  canaing  the  water  to  flow 
npon  the  aidewalh,  and  thereby  causinc  an  ac- 
eamnlation  of  Ice  at  the  place  of  the  accident, 
cansing  said  walk  thereby  to  become  rid^d, 
rough,  and  nneren.  or  otherwise  dangerous  to 
pedestrians,  and  if  yon  farther  And  that  the 
def«Bdant  city  had  notice  of  such  condition, 
or  such  condition  ought  to  have  been  known  to 
ft  in  the  ezerdae  of  ordinary  and  reasonable 
care,  and  the  city  antborities  bad  a  reasonable 
time  after  such  notice  or  knowledge,  if  any. 
witliin  which  to  remove  the  said  obstructiODS 
before  the  accident  occurred,  and  failed  to  do 
BO,  then  you  may  find  the  city  was  guilty  of  neg- 
ligence. And  Jf  you  further  find  thai  the  plain- 
tiff waa  sot  gnOty  of  n^genee  contoihuting 
to  her  injury,  then  yon  may  return  a  rerdict 
for  the  plaintiff  under  the  instmetions  herein- 
after giren  yoo^" 

To  SO  much  Of  this  Instruction  as  refers  to 
ice  formed  by  the  freezing  of  water  flowing 
upon  the  walk  from  outside,  and  permitted 
to  become  ridged,  raonded,  rough,  and  un- 
even, appellant  excepts,  as  being  an  nnsound 
proposition  of  law.  We  think  the  exception 
is  not  well  taken.  Tbe  law  as  stated  doea 
not,  as  connsel  argue,  put  npon  the  iAty  the 
burden  of  keying  the  parking  around  Its 
building  free  from  snow.  Tbe  statute,  which 
makes  It  the  duty  of  the  dty  to  keep  its 
streets  open  and  free  from  nuisance,  makes 
no  pxception  of  n  nuisance  cauxed  in  the 
manner  suggested  In  the  Instruction.  That 
it  may  be  dlSLcnlt  to  maintain  streets  In  a 
reasonably  safe  condition  is  no  reason  for 
excusing  the  city  from  making  all  reasonable 
effort  to  do  so. 

[4]  IT.  In  the  course  of  the  ninth  para- 
gniA  of  its  diatge,  the  court  said: 

"You  are  further  inatrncted  that  it  was  the 
duty  of  the  defendant  city  of  Des  Moinea  to  ex- 
ercise reasonable  care  to  keep  the  sidewalk  in 
question  in  a  reasonably  safe  condition,  and  that 
the  defendant  city  of  Des  Moinea  could  not  re- 
lieve itself  from  its  duty  by  delegating  that 
work  to  Janitors  or  other  emidoyte  of  the  dty." 

The  critidsra  upon  this  Instmction  mla- 
apprebenda  the  effect  of  the  statemoit  that 
the  dty  cannot  escape  responsibility  for  the 
care  of  its  streets  and  riMewalks  by  delegat- 
ing the  work  to  Janitors  and  employte.  It  is 
a  strictly  accurate  statranent  of  the  law.  It 
does  not  mean  that  tbe  dty  ipay  not  author- 
ise its  <^cer8  or  employes  to  attend  to  its 
walks.  As  a  corporation,  it  has  no  other 
way  to  act  or  perform  its  duties,  except  by 
and  through  individual  representatlTea  or 
■ervants.  It  may  thua  d^egate  tbe  tcork  of 
keeping  ita  streets  free  from  nuisances,  but 
it  cannot  delate  its  retponHbUttv  or  Its 
UabttUy.  If  anch  work  t>e  turned  over  to 
irfBceri  <nr  Mmiit%  u  of  coano  It  mutt  be 


If  It  be  4<me  at  aU,  thdr  n^Iect  In  Its  per- 
formance Is  the  dty's  negle<^  and  it  cannot 
aTold  liability  to  one  who  It  Injured  through 
audi  neglect,  by  proving  that  it  used  due 
care  to  intrust  tiie  work  to  competent  repre- 
sentativea.  There  was  no  mor  in  the  In- 
structloii. 

[I,  II  V.  Upon  the  question  of  plaintlfTs 
damages  the  Jtiry  were  told  that,  if  she  was 
found  wtitled  to  recover,  damages 
wonld  Indnde,  among  other  tilings,  eompen- 
satiini  for  loas  of  time  up  to  tbe  date  of  the 
trial,  and  the  preset  worth  of  the  loss  of 
time.  If  any,  she  was  reasonably  certain  to 
suffer  in  the  fntnre,  and  in  estimating  sudi 
comi>aisatlon  flie  Jury  could  consider  her 
inability,  if  any,  to  earn  money.  The  in- 
struction is  (^Ilenged  on  the  ground  that 
there  was  no  showing  that  the  woman  was 
engaged  In  an  independent  occupation,  or 
mgaged  in  earning  money  in  any  employ- 
ment outside  of  her  dally  service  as-  a  house- 
wife. It  is  also  objected  that  there  is  no  evi- 
dence to  Justify  the  court  in  giving  an  in- 
struction on  the  subject  of  future  pain  and 
suffering.  Without  passing  upon  tiie  ques- 
tion whether,  tmd^  onr  present  statute,  a 
married  woman  may  recover  fbr  loss  of  time 
or  loss  of  earning  capacity,  in  the  absence  of 
allegation  or  evidence  of  her  b^g  engaged 
in  an  ind^;)endent  occupation,  we  are  dis- 
posed to  say  that  the  record  presenhi  a  case 
for  the  Jury,  even  npon  appellant's  tbeory  of 
the  law.  The  plaintiff  did  allege  and  show 
that,  in  addition  to  bar  bouseworfe,  she  had 
been  accustomed  to  do  more  or  less  work  for 
others  in  sewing  and  embnMdery  work,  and 
that  as  a  result  of  her  Injury  she  could  not 
continue  such  employmoit.  It  is  true  she 
did  not  attempt  to  prove  tbe  amoont  of  her 
earnings  from  that  source.  Even  If  she  was 
not  at  the  time  of  her  Injury  engaged  In 
that  work,  her  ability  to  do  It  was  a  resource 
of  value,  and  if  that  ability  was  impaired  or 
destroyed  it  was  a  proper  fact  for  considera- 
tion by  the  Jury.  See  WItbey  v.  Fowler  Oo., 
164  Iowa,  382,  145  N.  W.  923;  Nlemeyer  v. 
Railway  Co.,  143  Iowa,  132,  121  N.  W.  621, 
23  L.  B.  A.  (N.  S.)  408.  186  Am.  St  Rep.  752; 
Nolte  T.  Raflway  Co..  165  Iowa,  726,  147  N. 
W.  192.  But  we  .  think,  also,  that  the  rec- 
ord contains  sufficient  evidence  to  render 
proper  the  court's  instruction  upon  the  ques- 
tion of  future  pain  and  suflFerlng.  The  plain- 
tiff testifies  to  her  crippled  condition,  exist- 
ing up  to  tbe  time  of  the  trial,  and  to  con- 
tinuous pain  suffered  by  her  In  tiie  broken 
wrist  and  arm,  and  the  physician  wbo  had 
treated  her  during  all  the  time  after  her 
Injury  gives  it  as  bis  professional  opinion 
that  the  injury  is  permanent,  and  that  iSiere 
will  be  "no  cbange  from  now  on." 

[7]  VI.  It  is  next  said  that  the  testimony 
from  the  records  of  tiie  weather  service  dem- 
onstrates that  the  plalntUTs  story  as  to  the 
condition  of  the  walk  is  untrue.  That  is  a 
matter  ti  argnnmit  or  Inference  wblcb 
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could  Terr  properly  be  urged,  and  was  donbt- 
lees  dw^t  upon,  by  coossti  In  submitting 
the  casp  to  the  jar;,  bnt  cannot  juetify  the 
court's  Interference  with  the  verdict.  The 
testimony  mentioned  Indicates  that,  while  no 
snow  had  fallen  during  the  15  days  preced- 
ing December  24th,  it  does  show  tempera- 
tures Tarying  from  a  minimum  of  13  degrees 
to  36  degrees  Fahrenh^t,  a  sufficient  range 
to  permit  thawing  and  freeslng,  and  the  ac- 
cumulation of  sinsb  and  ice,  a  condltiim  not 
at  all  inconsistent  with  plaintUT'B  theory  at 
the  facts. 

[I]  VII.  The  point  is  made  that,  even  if 
the  condition  of  the  walk  was  as  shown  by 
the  plaintiff,  there  was  no  sufficient  showing 
of  notice  to  the  dty.  True,  no  witness  tes- 
tifies to  giving  actual  notice  to  any  officer 
of  the  city;  bnt  there  Is  testimony  from 
which  the  Jury  could  And  that  the  condition 
complained  of  had  existed  6  or  7  days,  and 
U  the  Jury  so  believed  It  was  sufficient  to 
suppwt  a  finding  that  the  dty  in  the  exer- 
cise of  reascHiable  care  ought  to  have  dis- 
covered the  condition  and  removed  it  In- 
deed, a  very  much  shorter  time  ml^t  well 
be  held  sufficient  under  the  admitted  or 
proved  drcumstances.  East  Locust  street  is 
not  only  one  over  which  there  is  a  very 
large  volume  of  travel,  but  the  place  of  the 
aoddoit  is  Immedlatdy  adjacoit  to  the  city 
hall,  where  are  centered  the  offices  devoted 
to  the  dty  business,  and  where  practically 
all  its  officiary,  great  and  small,  are  fre- 
quently, if  not  in  dally,  attendance.  We  can- 
not assume  (at  least  not  as  a  matter  of  law) 
that  all  these  gentiemen  are  blind,  and  It 
certainly  is  not  holding  the  munidpality  to 
very  rigid  accountability  for  the  Jury  to  find 
that  under  these  drcumstances  the  exorcise 
of  reasonable  care  would  h&ve  remedied  the 
defective  condition  of  tiw  walk  tetam  the 
accident  occarred. 

[I,  IB]  Till.  Finally,  oomi^alnt  Is  made 
that  the  damages  assessed  are  excessive.  In 
the  nature  of  things,  compensation  for  per- 
sonal Injuries  resulting  in  pain  and  suiTer- 
ing,  loss  of  time,  destruction  or  impairment 
of  earning  capadty,  physical  deformity,  and 
mental  anguish  is  incapable  of  being  meas- 
ured by  any  v^  exact  rule  or  standard.  In 
one  sense  of  the  word  there  is  no  such  thing 
as  a  money  equivalent  for  a  broken  and 
crippled  body  or  for  physical  or  mental  suf- 
tertng,  tmt  as  the  nearest  practical  approach 
to  satisfaction  for  torts  of  this  nature  the 
law  allows  the  Jury  in  proper  cases  to  as- 
sess money  damages.  Subject  to  the  control 
of  the  court  where  the  assessment  clearly 
appears  to  have  been  Influenced  by  passion 
or  iveJndice,  the  amount  so  awarded  Is  left 
to  the  impartial  discretion  of  the  Jury. 
There  seems  to  hare  been  nothing  in  the 
trial  of  this  case  to  exdte  passion  In  the 
Jury.  The  court  has  no  spedal  advantage 
o^ex  the  average  intelligent  Juror,  by  which 


It  can  measure  audi  damages  more  fairly  ttc 
more  equitably  thait  can  the  layman  in  the 
Jury  box,  except  perhaps  by  some  sort  of 
comparison  with  the  precedents  eataUlshed 
In  earlier  cases  of  that  dass,  and  this  is  by 
no  means  at  all  times  a  satisfactory  stand- 
ard. The  amount  for  which  the  trial  court 
permitted  this  verdict  to  stand  may  perhaps 
be  regarded  as  liberal,  but  we  are  disposed 
to  say  it  Is  not  so  extravagant  as  to  call  tar 
our  interference.  The  plalntUT,  when  in- 
jured, was  a  comparativdy  young  wtnnan,  in 
sound  bodily  health,  capable  of  performing 
all  tbe  duties  of  a  wife,  moChv,  and  house- 
keeper, besides  engaging  in  outside  employ- 
ment Her  Injury  was  much  greater  than 
results  from  a  simple  fracture  of  the  arm. 
It  has  made  her '  a  permanent  cripple,  with 
deformed  and  weakened  wrist  rendering  her 
unable  to  do  much  of  the  work  to  which  she 
has  been  accustomed.  She  has  suffered 
much  pain,  and  is  liable  to  omtinue  to  suffer, 
^e  unnatural  or  deformed  coodltton  of  tbe 
arm,  wrist  and  hand  must  be  a  source  of 
unceasing  mental,  as  well  as  physical,  dis- 
tress. Tbe  burden  so.  imposed  upon  her  Is 
lifelong.  We  cannot  say,  as  a  mattw  of  law, 
that  the  Judgment  Is  exeesalTa. 
Affirmed. 

SXGVGNS,  G.  J.,  and  PaOSTON  and  DB 
GBAFF,  concnr. 


KEPPER  at  ai.  v.  HENRY  COUNTY. 

(No.  34481.) 

(Supreme  Court  <tf  Iowa.  March  T,  1822.) 

Appeal  aMd  error  ^I8t— No  oliJsctloNs  sr  «- 
ceptioas  at  trial,  aotlilng  presestari  for  re- 
view. 

Where  nothing  Is  objected  to  or  excepted 
to  at  trial,  nothing  is  presented  for  revtaw  on 
appeal. 

Appeal  from  District  Ooort,  Henry  Ooan* 
ty;  Oscar  Hale,  Judge. 
*^ot  to  be  officially  r^K^ted." 

Action  at  law  to  recover  damasss  for 
flooding  plaintifTs'  land  occasI<xied,  as  plain* 
tifh  allege,  by  the  ne^igeit  and  Improper 
constmctton  of  a  bridge  and  apjwoadtea. 
Trial  to  a  Jury,  and  verdict  and  judgment 
for  plaintiffs,  in  Oie  mm  of  91«O08.88l  Tto 
defendant  appeals.  Affirmed. 

T.  M.  McAdam,  of  Mt  Pleasant^  for 
lant  • 
Galer  ft  Galer,  of  Mt  Pleasant,  for  appei' 

lees. 

PBESTON,  jr.  Tbe  Abstract  and  all  other 
printed  filings,  except  appellee's  brief,  give 
the  title  of  the  case  as  Henry  Cotinty,  Ap- 
pellant, V.  George  H.  Kepper,  etc   The  title 
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In  a.vp«SM»  bHef  reversed  this  order.  Tbe 
Keoiiag  brou^t  the  action,  and  we  assume 
they  are  the  ^Wntiffk  There  is  little.  If  any. 
conflict  In  the  tastinMrnr.  The  abstract  does 
not  show  that  any  objecOra  was  made  to  evi- 
dence, and  no  ruHnss  or  exceptions  In  refer- 
ence thereto  are  set  out  Tbe  only  matters 
argued  are  in  reference  to  the  instructions. 
The  instructions  were  not  set  oat  tit  the  ab- 
stract, bat  appellant  filed  an  additional  ab- 
stract. In  which  they  are  contained.  We  do 
n^t  find  in  the  record  that  any  exceptions 
were  taken  to  any  of  the  InstructlonB,  or  any 
other  ruling,  or  any  other  thing  done  during 
the  trial.  In  the  argument  of  appellant  Is  a 
statement  that  exceptions  were  duly  filed  to 
the  foregoing  instructions  February  28,  1921. 
No  such  statement  appears  in  appellant's  ab- 
stract, or  additional  abstract  We  assume 
that  the  foregoing  statement  In  the  argument 
<mly.  means,  that  exceptions  were  taken  to  the 
instructions  In  the  motion  for  new  trial.  The 
Judgment  was  entered  February  25,  1921,  and 
the  above  statement  as  to  tbe  exceptions  be- 
ing taken  February  28  would,  perhaps,  have 
reference  to  the  motion  for  new  trIaL  The 
only  statement  In  regard  to  the  Instinictlona 
in  the  motdtm  for  new  trial  is,  "The  coart 
erred  In  giving  Instmcttons  numbered  2,  8.  4, 
7,  7%,  and  9,  on  Its  own  motltm."  No 
groxmds  are  stated  wher^  it  Is  thought  the 
Instructions  were  erroneous  and,  as  said, 
there  was  no  exception.  Appellee  In  argu- 
ment makes  the  point  that,  since  nothing  was 
objected  to  or  excepted  to  on  tbe  trial, 
nothing  is  presented  for  review  in  tms  court 
The  pcdnt  Is  well  taken. 
Tbe  Judgment  is  affirmed. 

STKTBNS,  a  J.,  and  WEAVER  and  BE 
GBAFF,  JJ..  concur. 


MeMILLAN  V.  JAEGER  MFa  CO. 

(NO.  32638.) 

(Sopreme  Ooart  of  Iowa,  March  7,  1022.) 

I.  Afpmd  aid  error  «B>1056<6)~ExMuloa  of 
evicleaot  t»  ahow  perfomaaea  of  oMdNloa 
barmlest  Id  view  of  other  HMrfornad  oon- 
dlfloaa. 

Any  error  In  exdu^ng  evidence  to  show 

performance  of  one  cosditioii  necessary  for  re- 
covery 1b  harmless;  there  being  other  eondi- 
tioDs  also  necessary  for  recovery  not  per- 
formed. 


i»18l(ll)-««aplfams  with  eoadl- 
lut«|llaa  aaekatasa  f^rmoe  Bot 


2.  Salaa  « 
tl»H  ef 

BMdenct  in  actimi  fw  price  of  installing 
a  smokcleas  tamaiA  k«M  not  to  show  cmDsi^ 
anee  with  oonditions  necessary  for  recovery. 


Anwal  ftom  District  Goort,  Folk  County; 
Tho&  J.  Guthrie,  Judge. 

Action  to  recover  upon  a  ccmtract  to  equip 
and  Install  a  smokeless  furnace  for  defend- 
ant There  was  a  trial  to  a  jury,  and  at  the 
close  of  plalntifTs  evidence  the  trial  court 
sustained  defendants  motion  for  a  directed 
verdict  In  its  favor.  Ibere  was  a  Judgment 
against  plaintiff  for  costs,  and  the  plaintiff 
appe8l&  Affirmed. 

ft  Biivey,  of  Des  Moines,  for  appel- 
lant 

George  WambaiA,  ot  Dee  Moines,  tea  ap- 
pellee: 

PER  OUBIAM.  This  case  has  been-  here 
befOTe  on  an  appeal  from  a  Judgment  in  fa- 
vor of  plaintiff,  and  was  reversed  because  of 
the  error  of  the  trial  court  In  j^adng  the 
burden  of  proof  up<m  the  defoidant  to  show 
that  the  furnace  as  installed  was  not  satis- 
factory to  the  city,  holding  was  that 
the  burden  was  npcm  the  i^lntlff.  McMillan 
V.  Jaeger,  177  Iowa,  609, 150  N.  W.  208.  The 
issues,  the  nature  of  the  action,  and  the  con- 
tract are  there  set  out  and  we  shall  not  now 
r^>eat  After  plaintiff  had  rested  defendant 
filed  its  motion  to  direct  on  the  faUowlng 
grounds: 

"First.  There  is  no  testimony  offered  which 
would  entitle  tbe  plaintiff  to  recover  in  this 
action.  The  ordinance  of  the  dty  regnlatiiv 
tbe  installation  of  a  Bmokeleis  device  contidned 
provisions  governing  the  installatiim  and  op- 
eration of  such  devices,  and  among  the  re- 
quirements in  said  ordinance  was  the  ft^wing: 
'In  new  plants  or  in  reconstruction  of  old 
plants  for  producing  power  and  heat  or  either 
of  tbem,  either  for  sale  or  manufacturing  pur- 
poses, or  any  new  chimnej,  furnace  or  fire- 
place connected  with  such  plant  and  no  steam 
plant  shall  be  erected  or  maintained  in  the  dty 
until  plans  and  spedfications  of  the  same  have 
been  filed  in  the  office  of,  and  ign>roved  by,  the 
smoke  inspector,  and  a  permit  issued  by  him 
for  sodi  erection,  reeonstrtaction  or  mainte- 
nance. Such  plana  and  spedficatlons  shall  show 
the  amount  of  work,  and  the  amount  of  heating 
to  be  done  hy  such  plant  and  all  appurtenanc- 
es thereto,  including  all  provisions  made  to  se- 
cure complete  combustion  of  tbe  fuel  used, 
and  for  the  purpose  of  preventing  smoke,  and 
shall  also  contain  a  statement  of  the  kiud  of 
fael  to  be  used.  Upon  the  approval  of  audi 
plans  and  specifications,  a  duplicate  set  of 
which  shall  be  left  on  file,  and  upon  tbe  pay- 
ment of  the  fee  as  hereinafter  provided,  the 
smoke  inspector  shall  issue  a  permit  for  the 
reconstruction,  erection  or  maintenance  of  such 
plant' 

"Second.  The  evidence  fails  to  show  a  com- 
pliance with  tbe  provisions  of  the  ordinance, 
and  there  is  no  showing  made  whatever  that 
the  certificate  of  approval  was  ever  issued  1^ 
tlie  smoke  inspector.** 

[1]  Bef»e  the  ruling  plaintiff  asked  and 
was  given  leave  to  introduce  fOrCher  teati- 
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mony  arter  whldk  the  motion  was  renewed 
and  sustained.  Tbe  additi(mal  offered  testi- 
mony was  tbat  of  McNutt,  tbe  smoke  In- 
spector, and  was  in  reference  to  the  alleged 
performance  by  plaintiff  of  tbe  condltlfms  un- 
der which  the  aiH>ctratus  was  contracted  for. 
Witness  was  asked  as  to  his  custom  whether 
to  issue  a  certificate  to  persons  InstaUing 
smokeless  devices  or  notify  than  orally. 
This  was  objected  to  by  defendant  because 
the  ordinance  defines  what  the  smoke  In- 
spector must  do,  abd  the  evidence  excluded, 
and  vrltnesa  was  not  permitted  to  testify  as 
to  whether  he  told  McMillan  and  Jaeger  it 
was  all  right  He  did  testify  that  he  issued 
no  written  certificate  to  either  McMillan  or 
Jaeger.  Plaintiff  thea  a^ed  the  witness 
whether  tbe  smokeless  fnmaoe  put  in  by 
plaintiff  fco-  defwdant  prevented  the  smoke 
to  the  8atl8facti<Hi- of  tbe  smoke  department 
nt  tiie  city,  and  to  witness,  as  smoke  Inspec- 
Uxt.  Objecticms  to  Uieae  last  two  qoestionB 
were  sostalned  on  the  ground  that  such 
wojold  not  be  a  oomptlance  with  the  city  or- 
dinanoe.  There  waji  no  otter  bf  plaintiff  to 
show  tf  Oie  wltneea  that  It  was  satisfftctMy 
or  that  the  wltnesB  would  so  testlty.  There 
an  cases  where  we  have  said  t2tat  we  will 
aot  reverse  In  order  to  get  a  negative  an- 
swer. But  tbat  Is  not  the  controlling  pcrfnt 
In  this  case.  Even  If  the  ruling  were  erro- 
neous, It  is  without  iwejodlce,  because  then 
were  other  conditions  not  performed  by 
lAUntiff.  The  defendant  in  its  answer  ad- 
mitted  tbe  execution  of  the  agreement,  and 
denied  all  other  allegations  in  the  petition, 
and  spedelly  denied  tliat  the  furnace  was 
made  in  cwnplianoe  with  the  provisions  at 
the  contract;  denies  that  It  accepted  the  fur- 
nace; denies  tbat  the  same  was  equlpE>ed 
as  alleged;  duties  using  the  flimace  except 
to  test  It ;  denies  tbat  the  furnace  was  ac- 
cepted and  passed  upoa  by  tbe  smoke  inq>60- 
tor  as  required  by  the  contract;  that  the 
representation  of  plaintiff  and  its  guaran- 
tees were  as  to  smokeleBsnees,  efficiency, 
economy,  maintenance,  and  that  on  a  trial  of 
the  furnace  it  was  found  lacking  In  efficien- 
cy and  eccHKKny,  and  proved  to  be  absolutely 
worthless;  that,  when  it  was  ascertained 
after  trial  that  the  furnace  could  not  be 
made  to  do  the  work  it  was  intended  to  do, 
the  smoke  lnq;iector  ordered  and  directed  tbe 
defendant  to  ranove  the  same,  ^e  smoke 
ordinance  of  the  city  requires  the  filing  of 
plana  and  specifications  in  the  office  of,  and 
aHtfoved  by,  the  smoke  Inspector;  second, 
a  permit  must  be  issued  by  him  on  sudi  ap- 
proval; third,  the  plana  and  specifications 
must  show  the  amount  of  work  and  the 
amount  of  beating  to  be  dcme  by  such  plant, 
also  contain  a  statement  of  the  kind  of  fael 
proposed  to  be  used;  fourth,  the  ordinance 
makes  It  unlawful  to  use  such  a  plant  with- 
out baring  first  procured  a  certificate  from 
tbe  smoke  in^tectw  that  the  plant  is  so  coa- 
structed.  and  that  it  wlU  do  tbe  work  re- 


quired. Several  ot  these  matters  so  required 
were  not  shown  to  have  been  done.  A  paper 
or  cut  showing  the  l<HigItudinal  section  of 
the  fnrnace,  and  called  plans  and  specifica- 
tions, was  filed  with  the  inspector  about 
June,  1918,  but  the  evidence  does  not  show 
that  any  permit  was  Issued,  nor  does  tbe 
cut,  or  so-called  ittans,  comity  with  the  re- 
quirements of  the  ordinance  as  to  the  kind 
of  fael  and  other  things.  The  furnace  was 
Installed  about  July,  1913,  and  on  S^tember 
24, 1913,  a  smoke  test  was  made  and  recorded 
on  a  card,  but  the  card  or  record  was  not 
signed  by  the  smoke  InsiiectOT  or  any  one. 
The  person  who  was  the  smtAe  In^cctw, 
however,  testified  as  a  witness  in  regard  to 
the  test  Hiereafter  the  cut  before  r^erred 
to,  or  the  'socalled  lAans,  was  Indorsed  ap- 
provtid  by  the  smoke  Inspector,  but,  as  said, 
no  permit  was  Issued,  nor  w^e  the  plans 
approved  until  about  three  months  after  the 
fihng.  September  26, 1913,  tbe  day  aft»r  the 
test  before  mentloiwd.  defandant  wrote  plain- 
tiff as  follows: 

"Des  Moines,  Iowa,  Sept.  2S,  1913. 

"James  McMillan  &  Co.,  Chicago,  BL— Gen- 
tlemen: After  nsins  yonr  fomace  for  three 
months  we  find  that  it  will  be  inpoisiUs  for 
OS  to  oae  It.  We  have  Instructed  yon  before  to 
remove  the  same,  and  If  you  do  not  do  so  with- 
in three  days,  we  will  do  so  ourselves.  We 
have  spent  all  the  time,  material  and  fuel 
that  we  are  going  to  spend.  We  want  you  to 
understand  that  this  plant  la  no  experiment 
station,  and  we  will  not  pnt  np  with  it  any 
longer.  We  have,  given  yon  plwitr  vi  time  to 
show  OS  what  your  famace  can  do,  bat  you 
failed  to  do  anything. 

"Yon  knew  what  trouble  we  have  to  keep 
up  steam.  Ton  told  me  a  monA  ago  that  you 
would  make  a  test  to  see  where  die  trouble  was, 
but  did  not  do  so.  I  had  a  teat  made  the  other 
day,  and  you  happened  to  be  present.  I  don't 
know  how  you  got  next  to  it  but  yon  was  here 
just  tbe  same.  It  was  the  poorest  showing 
that  any  furnace  could  make,  so  yon  do  not 
need  to  spend  any  more  time  to  try  and  re- 
model this  one;  yon  wiU  have  to  take  this  one 
out   I  wni  not  have  it  at  any  price. 

"Jaeger  Manufacturing  Co., 

"W.  C  Jaeger.  Ptcs." 

In  response  to  this  plaintiff  wrote  dsCend- 
ant  October  1,  IMS,  from  Chicago,  to  tlie  ef- 
fect that  plaintiff  had  pvfMined  all  its 
goarantles,  insisting  on  payment  according 
to  the  contract,  and  tbat,  if  paymmt  was  not 
made  within  three  day%  they  wooU  enforce 
collcQtiott,  eta 

^2]  We  have  not  attempted  to  detaU  all  the 
facta  and  drcnmstanoes  showing  a  failure 
on  tbe  part  of  ptaintUT  to  coaply  mith  its 
contract  Bnt  enoogh  has  ben  set  oot  to 
dkow  that  ^alntlff  did  not  comidy  with  tbe 
omditionB  of  Its  cootract  As  we  view  it.  It 
fs  a  question  of  proof.  Ve  think  plaintlfl 
did  not  show  performance  of  conditions  that 
be  waa  entitled  to  reoorera 
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The  verdict  was  ritfbfly  dixvated,  ud  the 
AH  JuaUces  concur. 
DB  GRAITF,  X,  takes  no  past 


RITCHHART  V.  BARTON  St  al.  (No.  S409I.) 
(Snpreme  Ooort  of  Iowa.  March  7,  1922.) 

1.  MuaIol|Ml  wrporatloos  ^sa625  —  Onllnaaot 
requiring  approval  of  owner,  leasee,  or  maa- 
ager  of  property  of  applloatloa  for  lloaase  to 
operate  taxloak  s}aai  therela  heli  sot  enrea- 
soaaMe. 

Ordinance  ieqnlrlii(  appUeatioii  for  licenie 
to  operate  taxlceb  wltli  stand  in  or  sboat  hotel 
or  depot  to  have  indorsed  thereon  the  approval 
of  owner,  lessee,  or  jnaneger  of  audi  hotel  or 
depot,  enacted  nnder  Gode,  |  764,  and  Acta 
SStb  Oen.  Assem.  c.  275,  empowering  cities  "to 
res;alate  the  operation"  of  vehicles  offered  to 
the  public  for  hire,  fceU  not  unreasonable. 

2.  Municipal  oorporatlons  «96 14— Power  to 
"regulate"  operation  of  vehielea  for  hire  ia- 
daded  right  to  preeerihe  raaaonaMe  rolee, 
regalatiQDs,  and  ooadltions  ia  lleonslng  tax- 
ieah  owaors  and  driven. 

Code,  I  7M.  and  Acta  8Sth  Gen.  Assoin. 
C  27S.  empowering  cities  to  "regolate"  the 
operation  of  rehides  offered  to  the  public  for 
hire,  held  to  authorize  dtr  to  require  owner, 
lessee,  or  manager  of  hotel  or  depot  to  indorse 
approval  on  application  for  license  to  operate 
taxicab  stand  In  or  abont  the  hotel  or  depot, 
rinca  tte  term  "to  regulate"  Indndes  the  pow- 
vr  to  prescribe  reasonatde  nilea,  T^ulatioast, 
and  conditions  upon  which  the  buBlaesa  of  tax- 
icab owners  and  drivers  shall  be  licensed  or 
permitted  upon  the  streets. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  aud  Second  Series,  Regu- 
late.] 

3.  Mnnidpal  corporations  (3=>669  —  Owaar  of 
property  abutting  on  street  has  rights  not 
shared  by  publlo  at  large. 

The  owner  of  property  abutting  on  a  street 
has  rights  therein  not  shared  by  the  public  at 
large,  such  as  the  right  of  unobstructed  In- 
gress and  egress, 

4.  Municipal  cmrOratlons  <S=»680,  681(3)— Or- 
dinance providing  for  licensing  of  taxicab 
drivers  not  void  as  attempting  to  grant  fran- 
chise without  sutaailttlBg  proposlfioa  to  popu- 
lar vote. 

Ordinance  providing  for  the  licensing  of 
taxicab  drivers  ftefd  not  void  upon  theory  that 
it  attempts  to  grant  a  franchise  without  sub- 
mittfaif  die  proposltiott  to  a  vote  of  the  people 
staioe  the  right  to  use  the  atreete  granted  to 
taxicab  driven  is  not  In  the  nature  of  a  fran- 
chise under  Code  Supp.  191^  t  10S6a3a 

5.  Mdaidpal  corporaUoas  ^121— Usoaastlti- 
tisaallty  of  snUnaaos  mast  bo  pleaded. 

Plaintiffs  suing  to  enjoin  enforcement  o{ 
eartain  provisions  of  an  ordinance  could  not 


attach  eonstitutionaU^  of  ordinance  vriiere 
such  issue  was  not  tendered  by  the  jdeadlngB. 

Appeal  from  District  Gonrt,  Polb  Coantgr; 
Lester  E.  l%omp8on,  Jndge. 

Action  in  equity  to  enjoin  the  dty  council 
of  the  dty  of  Des  Moines  from  enforcing 
certain  provisions  Vf  an  ordinance  Ucecsliig 
and  regulating  the  business  of  taxicab  own- 
Ns  and  drivers.  Plaintiff's  petition  was  dis- 
missed by  the  court  below,  and  be  appeals. 
Affirmed. 

B.  P.  Thompson,  of  Mason  City,  and  Greg- 
ory Bmnk,  of  Des  Homes,  fbr  appellant. 

C.  W.  I^on,  Russell  Jordan,  H.  3.  Frisk, 
G.  A.  Weaver,  H.  W.  Byers,  and  Tbomas  J. 
Guthrie,  all  Des  of  Moines,  for  appellees. 

STEVENS,  C.  J.  It  Is  alleged  In  plaln- 
tUTs  petltioni  and  admitted  in  the  answer  of 
the  defendants  that  appellant  ts  a  resident  of 
the  city  of  Des' Moines  and  engaged  in  tlie 
business  of  operating  taxlcaba  for  hire,  so- 
liciting passengers  for  transportation  and 
transporting  them  from  place  to  place  in 
said  city. 

Section  1  of  Ordlnfuice  Na  2058,  enacted 
by  the  dty  council  on  or  abont  April  30, 
1920,  declares  that— 

It  shall  be  unlawful  "for  any  owner,  operator 
or  driver  of  any  taxicab  to  use  any*  part  of  the 
streets,  alleys  or  other  public  places  of  the 
dty  of  .  Des  Moines  for  a  taxicab  stand,  or  to 
stand  any  taxicaba  on  any  street,  alley  or 
other  public  place  in  Des  Moines  for  the  solld- 
tation  of  patronage,  except  sn3  unless  sadi 
taxicab  or  cabs  have  the  name  of  the  owner 
ol  the  taxicab  or  cabs  painted  on  both  rear 
doors  in  easily  read  l^bletletters  not  less  than 
one  and  one-half  inches  in  height,  nor  except 
and  unless  the  owner -of  such  taxicab  or  cabs, 
as  the  ease  may  be,  and  the  drivers  or  operators 
of  such  tasicabs  hare  paid  and  seciured  the 
necessary  licenses,  both  from  the  <itj  and  the 
state,  and  have  secured  the  penntasicn  in  writ- 
ing of  the  owner,  lessee  or  msnager  of  the 
property  in  front  of  whidi  ssid  taxicab  or  cabs 
stand." 

And  8ectI(Hi  2  thereof  provides  that — 

"No  license  or  permit  to  operate  or  drive  a 
taxicab  in  the  dty  of  Des  Moines  shall  be 
granted  until  a  written  ^plication  therefor  is 
made  and  filed  with  the  dty  council,  and  all 
9iPplicatioBS  for  licenses  aa  drivers  or  opera- 
tors of  taxicaba  as  defined  in  the  ordinoncea  of 
the  d^  shall  have  indorsed  thereon  the  ap- 
proval and  reoommMidation  of  the  chief  of  po- 
lice and  superintendent  of  the  d«;»artment  Af 
public  safety,  and  in  oate  taid  appItooMon.  in- 
eludes  a  requett  for  the  riffht  to  lue  the  apace 
in  and  a&ouf  any  hotel  or  depot,  aucb  applica- 
tion shall  in  addition  to  the  approval  and  rec- 
<Bnmaidation  of  the  chief  ot  police  and  super- 
intendent of  the  department  of  jiublic  safety 
have  indorsed  thereon  the  approval  of  the  otcn- 
,  Jesses  or  vumofper  «/  asofc  hotel  or  de- 
pot. •  • 
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Hie  portion  of  Oie  ordinance  eomplalneil 
of  Is  printed  In  Italics. 

[1]  Appellant  farth«r  alleged  In  lila  pett- 
Uott  that  the  proviBion  tit  said  ordinance  re> 
quiring  applicants  for  a  license  or  permit  to 
engage  In  Qie  bnrtnesa  of  operating  taxicabs 
in  the  <^Xj  of  Des  Moines,  who  desire  to 
nse  space  In  and  about  tmy  hot^  or  depot 
for  a  taxlcab  stand,  to  have  indorsed  uptm 
their  written  application  the  approval  at 
the  owner,  lessee,  or  manager  of  snch  hotelt 
or  depot.  Is  arbitrary,  unreasonable,  and  nn- 
neceesary  to  the  protection  of  either  tbe  life 
or  safety  of  the  dtlzens  of  said  city;  that 
the  said  dty  did  not  have  power  or  author- 
ity to  enact  and  enforce  said  provision  of 
said  ordinance;  that  same  is  an  attempt  to 
delegate  the  power  of  determining  where  and 
under  what  circumstances  taxlcab  owners 
and  drivers  may  use  tbe  streets,  alleys,  or 
other  public  places  of  Des  Moines  to  hotel 
and  depot  owners,  lessees, .  and  managers ; 
that  same  attempts  to  grant  a  franchise  In 
the  streets,  all^s,  and  other  public  places 
In  the  city  of  Des  Moines  without  submitting 
the  same  to  a  vote  of  the  people,  and  that 
It  grants  the  power  to  the  owner,  lessee,  or 
manager  of  hotels  and  depots  to  unlawfully 
and  unfairly  discriminate  between  taxlcab 
owners  and  drivers  in  the  dty  of  Des  Moines, 
and  Is  therefore  unreasonable  and  void. 

The  legldatlve  authority  for  the  enactm«it 
of  the  provisions  of  Ordinance  No.  2958  com- 
plained of,  if  any  exists,  is  found  In  section 
754  of  the  Ck)de  of  1807.  which,  so  far  as 
material,  is  as  follows: 

"They  [dticH  and  towns]  shall  have  power  to 
regulate,  license  and  tax  all  carts,  wagons, 
street  sprinklers,  drays,  coaches,  ha(^  omni- 
buses, and  every  description  of  conveyance  kept 
for  hire ;  fix  the  rate  and  prices  for  the  trans- 
portation of  persons  and  property  from  one 
part  of  the  dty  to  anothw  In  the  vehides  above 
named,  and  to  require  sodi  persons  to  keep 
exposed  to  view,  In  or  npon  such  vehicle,  a 
printed  table  of  the  rates  and  prices  so  fixed ; 
to  establish  stands  for  hackney  coaches,  cabs, 
omnibuses,  drays  and  express  wagons,  and  to 
enforce  the  observance  and  use  thereof.  •  •  • 

And  chapter  276,  Acts  of  the  Thirty-Eighth 
General  Assembly,  as  follows: 

"fnie  powers  now  or  hereafter  vested  In  local 
authorities  to  license  and  to  regulate  tbe  opera- 
tion of  vehicles  offered  to  the  public  for  hire, 
and  to  regulate  the  use  of  the  highways  tor 
processions  or  assemblages,  shall  remain  in  full 
force  and  effect,  and  all  ordinances,  rules  and 
regulations  which  may  have  been  or  which  may 
he  hereinafter  enacted  in  pursuance  oE  such 
powers,  riiall  remain  in  full  force  and  effect" 

[2]  ^e  power  to  relate  die  business  of 
all  forms  of  conveyance  tor  hire  on  the 
streets  &t  idties  and  towns,  delegated  by  sec- 
tion 754,  is  very  broad  and  comprehensive. 
Tbe  validity  of  the  present  ordinance  Is  as- 
Bailed  only  npon  the  theory  that  the  power 
to  nact  the  pcovlaian  already  referred  to  la 


(Iowa 

not  Bpecifieallr  deleflated  to  dtlea  aad  towna 
and  doea  not  exist  by  Inqplicatlon.  What- 
ever Oie  LeglBlatore  mar  Itsdf  do  in  the 
matter  of  regnlatim  and  eontrol  of  streets 
in  dtles  and  towns  it  may  delegate  to  anch 
municipality.  Hoston  v.  CHty.  176  Iowa.  456, 
166  N.  W.  883.'  The  term  "to  regulate,"  as 
nsed  In  the  stetnte.  Includes  the  power  to 
preaeribe  all  reasonable  rulee,  regulations; 
and  conditions  upon  which  the  bnalneas  of 
taxlcab  owners  and  drivers  shall  be  licensed 
or  permitted  npon  the  streete  of  mnnidpall- 
ties.  It  la  a  very  broad  import  of  power. 
Madison  V.  Southern  Wisconsin  By.  Oo.,  166 
Wis.  352,  146  N.  W.  492.  The  ordinance 
does  not,  upon  Its  face,  discriminate  against 
licensed  taxlcab  owners,  nor  does  It  attempt 
to  delate  to  hotel  owners,  lessees,  or  de- 
pot managers  tbe  power  to  Ox  or  determine 
where  and  under  what  circomstanees  thoae 
engaged  In  ttie  business  of  operating  taxi- 
cabs  in  the  city  of  Des  Moines  may  nse  the 
streete  thereof  in  the  conduct  of  such  busi- 
ness as  dalmed  by  appellant  What  the  or- 
dinance does  in  effect  provide  is  that  no 
owner  or  driver  of  a  taxlcab  shall  be  licensed 
to  use  any  portion  of  the  street  in  front  of 
any  hotel  or  depot  as  a  stand  for  the  w^dte- 
tton  of  business  without  the  consent  qH  the 
owner  or  lessee  of  snch  hotel  or  the  manager 
of  snch  depot  The  power  of  mnnidpalitles 
to  determine  and  fix  the  location  of  taxlcab 
stands  npon  the  streete  thereof  Is  dearly.  If 
not  spedflcally,  delegated,  by  section  754  of 
th«  Code.  If  tbe  provision  of  the  ordinance 
assailed  by  appellant  is  invalid.  It  is  because 
the  written  approval  of  tbe  hotd  owner  or 
lessee  or  depot  manager  in  front  of  whose 
property  the  an>licant  for  a  license  or  per- 
mit desires  to  establiah  a  taxlcab  stand 
mnst  be  tedorsed  <m  snch  application  beCm 
a  license  or  permit  will  be  granted  tSiereto. 

[3]  Hie  ordinance  ren^nlzes  the  nntv^ 
sal  mle  that  the  owner  of  property  abntUns 
upon  a  street  has  rights  th^'eln  not  Shared 
by  the  public  at  large;  for  example,  the 
right  tut  unobstructed  ingress  and  vgceaa* 
Long  T.  Wilson,  119  Iowa.  267,  93  N.  W.  282, 
60  li.  B.  A.  720^  97  Am.  St  RepL  816;  Bldc- 
way  V.  Osceola.  180  Iowa,  690,  117  N.  W. 
974;  Newspaper  Union  v.  Des  Holnes,  15T 
Iowa.  604,  140  N.  W.  867;  Wendt  t.  Town 
of  A^n.  161  Iowa,  843,  142  N.  W.  1024; 
Bryan  v.  Petty.  162  Iowa,  64,  148  N.  W. 
967:  Bradford  r.  Fnlti,  167  Iowa.  701,  148 
N.  W.  925;  HubbeU  t.  City  of  Des  Mdnes, 
183  Iowa.  720,  167  N.  W.  619;  Donovan  t. 
Penn.  Co..  108  U.  B.  270,  26  Bnp.  Ot  91,  00 
li.  Ed.  192 ;  Lockwood  t.  Wabash  IL  Co.,  122 
Mo.  86,  26  S.  W.  608.  24  L.  B.  A.  516,  43  Am. 
St  Bep.  547;  Schopp  v.  City  of  St.  Louis. 
117  Mo.  131,  22  B.  W.  80S,  20  L.  B.  A.  788. 

But  tem  anthorittes  bearing  upon  the  rlg^t 
of  mnnidpalitles  to  require  the  consent  ot 
hotel  owners  or  lessees  and  d^t  managers 
to  be  Indorsed  ivon  avpUcotiona  toe  pennla- 
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slon  to  maintain  taxtcab  stands  In  tbe  street 
In  front  of  hotels  or  depots  is  dted  by  conn- 
sel  npon  either  side,  and  Independent  re* 
seardi  by  the  writer  has  resulted  in  finding 
but  few  decisions  in  other  Jurisdictions  upon 
this  point,  bnt  such  as  have  been  brongtat 
to  onr  attention  fully  sustain  similar  pro- 
Tisions  of  city  ordinances.  Mader  t.  To- 
peba.  106  Kan.  867,  ISO  Pac.  969,  15  A.  L.  B. 

McFall  t.  City  of  St  Lonis,  232  Mo. 
716,  135  S.  W.  61,  33  L.  R.  A.  (N.  S.)  471 ; 
<3ity  of  N.  Y.  T.  Beeslng  et  al.,  77  App.  Dlv. 
417,  79  N.  T.  Supp.  381;  Tellow  Tazlcab  Co. 
V.  Gaynor,  159  App.  Dlv.  893, 144  N.  Y.  Supp. 
299 ;  City  Cab,  etc.,  Co.  t.  Hayden,  73  Wash. 
24,  131  Pac.  472,  L.  R.  A.  1915F,  726,  Ann. 
CaB.  3914D,  731;  Waldorf-Astoria  Hotel  Co. 
V.  City  of  New  York,  212  N.  Y.  97, 105  N.  B. 
SOS ;  Branahau  T.  Hotel  Co.,  39  Ohio  St  333, 
48  Am.  Rep.  457. 

While  distinctions  may  be  drawn  between 
some  of  the  above  cases  and  the  facts  of  the 
case  at  bar,  they  all  tend  in  principle  to 
sustain  the  validity  of  the  ordinance  In  con- 
troversy. It  will  be  observed  that  the  Su- 
preme Court  of  Missouri  in  the  McFall  Case 
holds  that  an  ordtaance  authorizing  the 
maintenance  of  hack  stands  In  front  of  pri- 
vate property  without  the  owner's  consent, 
would  be  invalid,  whereas  the  New  York 
Court  of  Appeals  In  tbe  Waldorf-Astoria  Ho- 
tel Case  held  that  a  similar  ordinance  which 
provided  that  a  space  of  30  feet  be  left  In 
fnmt  of  the  entrance  to  the  hotel  was  valid 
for  the  reason  that  it  did  not  Interfere  with 
the  private  right  of  the  owner  of  the  hotel 
to  unobstructed  ingress  and  ^ress.  The 
provision  of  the  ordinance  In  question  must 
be  upheld.  If  the  specific  power  to  eziact  same 
has  been  delated  by  the  L^slature  of 
this  state  to  municipalities,  or  If  It  Is  not 
an  unreasonable  regulation  under  the  pow- 
ers delegated,  although  not  specific.  The 
evidence  shows  tiiat  inrlor  to  tbe  oiactment 
of  Ordinance  No.  29^)8  users  of  tazlcatw  in 
tiie  dtj  of  Des  Moines  were  overcharged  and 
otherwise  Imposed  uptm  by  unscrupolous 
taxicab  drivers,  and  also  that  the  conduct 
of  certain  of  tb^  in  front  of  d^ts  was  such 
as  to  practically  amount  to  a  nuisance.  Tbe 
evident  de^gn  of  the  cttr  council  In  the  en- 
actment of  this  ordinance  was  to  provide 
better  control  and  regulatdon  of  ttie  tazlcab 
badness,  as  well  as  better  prote^on  to 
travelers  and  dtimia  generally.  Tbe  ordi- 
nance clearly  does  not  contemplate  arbitrary 
action  or  discrimination  npon  the  port  oC 
bote!  owners,  lessees,  or  ^epot  managers, 
bnt  only  that  the  space  upon  streets  In  front 
of,  or  adjaoent  thereto,  shall  not  b«  obstmct< 
ed  nndnly  by  taxicab  owners  and  driven, 
and  tbat  reasonable  access  and  exit  Oier^ 
from  shall  not  be  preveiUjed  or  obitmcted. 
Tbe  number  of  appUcanta  for  oouerait  to 


maintain  taxicab  stands  In  finmt  of  a  given 
hotel  or  depot  may  be  so  numerous  that,  If 
all  were  granted,  the  space  reasonably  avail- 
able therefor  woold  be  overcrowded  and  the 
street  congested  so  as  to  Interfere  with  the 
right  ot  the  public  to  the  use  of  the  street, 
as  well  as  the  right  of  the  owner  or  manager 
to  free  ingress  and  ^ess.  The  provisions 
of  tbe  ordinance  requiring  the  consent  of 
property  owners  in  front  of  which  It  Is  pro- 
posed to  maintain  a  taxicab  stand  before  a 
license  or  permit  will  be  granted  to  an  aph 
plicant  therefor,  is  In  our  opinion,  In  all 
respects  reasonably  and  clearly  within  the 
general  powers  delegated  to  mnnlcipaHtles 
by  section  754  to  regulate  the  business  in 
question. 

[4,  B]  II.  The  only  other  point  urged  by 
appellant  requiring  special  consideration  and 
possibly  not  covered  by  what  has  already 
been  said  Is  his  eontratiim  that  the  ordi- 
nance is  void  npon  the  ground  that  it  at- 
tempts to  grant  a  franchise  without  submit- 
ting the  proposition  to  a  vote  of  the  people. 
Some  claim  Is  also  made  that  the  ordinance 
is  unconstitutional,  but  no  sadii  issue  was 
t^dered  by  tbe  pleadings.  It  Is  too  mani- 
fest that  the  grant  by  the  dty  cotmdl  to 
taxicab  drivers  of  the  right  to  use  the  streets 
for  tbe  business  thereof  Is  not  the  nature 
of  a  franchise  under  the  provisions  of  sec- 
tion 1056a30  of  the  1913  Supplement  to  the 
Code  to  require  discassloai.  Tlie  statute 
here  dted  refers  to  tbe  use  of  streets  and 
other  public  places  for  Intemrban  or  street 
railways,  gas  or  water  works,  electric  light 
or  power  plants,  heating  plants,  telegraph  or 
telephone  systems,  or  other  public  service 
utilities.  The  taxicab  business  has  never 
been  classified  as  a  public  service  utility. 

Tbe  relief  sought  by  appdlant  Is  Injunc- 
tive only,  and  Is  baaed  npon  his  contention 
that  certain  provisions  of  the  ordinance 
necessary  to  be  compiled  with  by  appli- 
cants for  a  licoise  to  maintain  taxicab 
stands  upon  the  public  streets  In  front  Ot 
hotels  and  depots  as  a  condition  precedent 
to  the  granting  thereof  are  Invalid  becanpe 
unauthorized  and  nnreasonable,  and  an  un- 
warrantable exCTdse  of  the  p61Ice  power  of 
the  mnnldpality.  We  bold  that  the  ordi- 
nance Is  not  Invalid  npon  any  of  these 
grounds. 

As  to  tbe  validity  of  other  provisiona  of 
the  ordinance  not  Involved  In  the  toneoSag 
discussion,  or  the  ptrinta  dedded,  we  expraoa 
no  opinion.  We  readi  ttw  conduidon  tbst 
ttie  provision  of  ttie  ordinance  onnplalned  of 
la  valid  ud  may  be  enforced  tbe  ninnid- 
paUty. 

Affirmed. 

WBAVBR,  PBXSTON,  and  DE  ORATT, 
JX,  concur. 
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WELPTON  V.  MARSHALL.   (Ne.  34087.) 

(Siqtremfl  Court  of  Iowa.   March  7,  1922.) 

1.  ConllRMaNM  «s»7— Rnllflp  on  appllMtloi  for 
oontiasafloe  I*  witlila  triaJ  oonrt's  dIaeratiOB. 

The  rnling  on  a  motion  for  coDtinoance  la 
■  mattar  wtthfai  the  dlacretfon  d  tho  trial 
courL 

2.  CoBtiauanoe  «=94&— Facts  held  not  to  ahow 
aMis«  of  dlsoretlott  la  denying  oontlnuanoow 

Where  an  action  was  brought  on  for  trial 
in  regular  order  at  the  term  at  which  the  par- 
tlea  had  agreed  it  ahould  be  tried,  defendant 
waa  abaentt  and  hia  counsel  made  an  wal  ap*. 
plication  for  a  continuance,  which  waa  insuffi- 
cient, and  the  plaintiff  introduced  hia  erldence, 
and  on  the  following  da;,  when  defendant  ap- 
peared, a  new  application  for  continuance  was 
made,  whidi  the  court  ruled  would  have  been 
snfflclent.  if  made  before  the  trial  commenced, 
but  which  waa  OTerruled,  with  leave  to  the  de- 
fendant then  to  introduce  evidence  in  support 
of  his  counterclaim,  no  abuse  of  the  trial  court'* 
discretion  was  shown. 

3.  Evidoiioa  «=9208(4),  271(20)— Exdasloa  of 
pleadiaga  lield  proper,  when  patltloa  «ot 
slgnad  by  flalutltl,  aad  anawer  a  lelf-serviag 
iaolaraUoa. 

In  an  action  on  an  account  for  physician's 
aerrices,  in  which  defendant  filed  a  coanter- 
daim  for  services  aa  attorney,  it  waa  not  error - 
to  exclude  from  e^enee  the  pleadiniv,  whan 
offered  by  defendant,  where  the  petition  waa 
not  signed  hj  plaintiff,  and  the  answer  of  de- 
fendant in  his  own  behslf  would  be  a  aelf-aerr- 
ing  dedarati<Hi. 

4.  WRaaaaea  «s>283— RoTiaal  t«  permit  roeail 
ut  plaintiff  for  farther  oroai-examlnation  held 
not  error. 

Where  plaintiff  had  teatlfied  in  bis  own  be- 
half, aid  had  been  fully  cross-examined  as  to 
the  items  In  his  account  against  defendaot,  and 
those  in  the  account  pleaded  b;  defendant  as  a 
counterclaim,  and  bad  tfaen  been  excused,  it 
waa  not  an  abuse  of  the  trial  court's  diacretion 
to  refuse  to  interrupt  the  trial,  to  have  plain- 
tiff again  hunted  up  and  brought  before  the 
court,  to  be  further  cross -examined  aa  to  the 
same  matters. 

ft.  Appeal  aad  error  «»688( I)— Record  held 
not  to  entitfe  defondaat  to  raviaw  of  rofnsal 

to  reopen  the  oaaa. 
Where  defendant  was  absent  at  the  time 
the  case  was  called  for  trial,  but  appeared  the 
next  day  and  was  given  an  opportunify  to 
prove  hia  counterdaim,  the  refusal  by  the  court 
to  reopen  the  case  for  resubmission  of  plain- 
tiff'a  evidence,  becaoae  plaintiff's  witnesaes  had 
dispersed,  cannot  be  reviewed,  where  pontiff 
filed  a  resistance  to  reopening  the  case,  accom- 
panied by  the  affidavita  of  two  witnesses,  which 
affidavita  do  not  appear  in  the  record. 

t.  ApH«l  «ai  «rnr  ^»50i(4),  581(6)— Cen- 
pUnt  of  iBBtnotloaa  do«a  not  roqnlrt  ro- 
vortal,  in  ainaMo  of  exceptions  tberoto. 
A  judgment  will  not  be  reversed,  because 
of  complaint  of  Inatructiona  given,  where  audi 
butructiona  are  not  set  out  in  the  abstract,  and 


appellant  does  aot  aWir  tiiat  any  axe«ptl«w 
were  taken  thereto. 

Appeal  from  Municipal  Court   of  Dea 
Moines;  T.  L.  SeU^  Judge. 
"Not  to  be  officially  reported." 

Action  on  account  Trial  to  a  Jury.  Vfir* 
diet  and  Judgment  for  plaindC  Defendut 
appeals.  Affirmed. 

E.  D.  Marshall,  of  Des  Mc^ea,  In  pro.  per. 
John  Jj.  GUIeq?te,  of  Dea  Sfoines,  tat  ap- 
pellee. 

P£B  GUBIAM.  .Plaintiff  sues  on  a  con- 
tinuous account,  extending  over  a  polod  of 
several  years,  for  profes^onal  sravices  as 
physician.  The  amount  claimed  waa  $192. 
The  defendant,  answering,  denies  that  tlie 
reasonable  value  of  the  services  rendered 
by  plaintiff  were  in  the  amount  claimed, 
and  for  counterdaim  or  eet-ott  claims  $560.70 
against  plaintiff,  and  he  asks  judgment 
against '  plaintiff  for  the  difference  in  the 
two  accounts,  $68.70..  Defendant's  account, 
as  set  out  in  the  pleadings,  la  for  attorney's 
fees  and  begins  in  1003,  and  the  last  item 
is  July,  1912,  except  that  there  is  one  Item 
thereafter  for  services  from  1907  to  1913. 
This  action  was  brought  In  May,  1919.  The 
Jury  returned  a  verdict  tor  plainUff  for 
$130. 

There  is  no  argnmat  for  appellee.  It  la 
somewbat  difficult  to  determine  fnHn  tlitt 
record  Just  what  there  is  Involved  In  1^ 
appeaL  TbB  principal  point  aeona  to  be 
the  alleged  error  of  the  trial  court  In  orer- 
ruUng  defendant* a  motion  tor  a  ocmtlnuance: 
The  larger  part  of  the  abstract  and  the  arfo- 
ment  la  taken  up  with  this  propoaltloiL  Aa 
near  as  we  can  get  at  it,  the  case  waa  as- 
signed for  trial  November  4,  1018,  whldi 
was  the  second  day  of  tbe  term.  Tbe  de- 
fendant was  not  perscmally  preeait  in  court, 
having  gone  to  a  distant  part  of  the  state 
a  few  daya  before  on  other  1^1  business. 
I>efendant  waa  represented  by  counsel,  who 
moved  for  a  coutlnnanee  until  the  next  day. 
The  motion  was  a  mere  statement  by  de- 
fendant's counsel,  and  was  not  verlfled.  Tbe 
plaintUTs  resistance  tends  to  diow  that  It 
had  been  agreed  before  the  November  term 
that  tbe  case  should  come  on  at  the  Novem- 
ber term,  and  so  far  as  appears  It  came  on 
fOr  trial  In  tbe  regular  order.  Defendant 
seema  to  claim  that  he  aupposed  It  would 
come  cm  at  any  time  during  the  November 
tom,  even  at  the  hut  of  Oie  term.  There 
are  other  circumstances  connected  With  the 
matter  which  we  shall  not  tAke  tbe  time  to 
recite.  Tbe  trial  court  held  that  tbe  abow- 
in?  was  inanffldent,  and  we  think  it  was. 
The  motion  waa  ovnruled,  and  plaintiff's 
eridenee  taken  on  November  4th.  bat  the 
Jury  waa  not  Instructed,  and  the  eaaa  was 
not  submitted.   Defendant  returned  la  the 
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evening  of  Noveanlier  4t3i,  and  the  next 
morning  made  a  further  showing  under  oath, 
and  the  court  stated  that,  had  such  a  show- 
tug  been  made  on  the  day  before,  the  motion 
-would  have  been  sustained.  Tbe  court  then 
ruled  that,  although  plaintiff's  witnesses 
had  dispersed,  he  would  i>ermit  def«idant 
to  put  his  erldenee  in  on  his  counterclaim. 
The  plaintiff,  according  to  the  abstract,  put 
in  affidaTlts  in  resistance  to  this;  but  the 
affidavits  are  not  before  us.  Thereupon  the 
court  continued  the  case  tmtU  afternoon  of 
November  6th,  and,  as  near  as  we  can  gather 
from  the  record,  defendant's  evidraice  on  his 
counterclaim  or  offset  was  put  in. 

[1,  2]  Tbe  evidence  for  neither  plaintiff 
nor  defendant  is  contained  In  the  abstract 
The  record  has  been  certified,  and  it  does 
not  appear  that  the  evidence  was  evai  tran- 
scribed. Hie  instructicms  appear  in  the 
certification  of  the  record,  but  they  are  not 
printed  In  the  abstract  We  do  not  under- 
stand that  the  mlee  require  the  court  to 
detwmine  the  cases  on  the  transcript,  and  it 
iB  not  our  practice  to  do  so.  We  find  among 
the  papers  an  application  for  continuance  by 
appellant  in  this  court,  because  he  says  he 
has  not  had  time  to  have  the  record  certi- 
fied; but  it  has  been  certified.  The  ruling 
on  the  motion  for  continuance  was  a  mattier 
within  the  diacretlcm  of  the  trial  court,  and, 
consldeting  the  whole  record,  and  the  fact 
diat  defendant  was  permitted  to  put  in  his 
erldenoe,  we  are  unable  to  see  from  the  rec- 
ord that  there  was  any  abuse  of  discretion. 

[3]  Error  Is  assigned  on  the  refusal  of  the 
trial  court  to  permit  defendant  to  Introduce 
tbe  [headings  In  evidmce.  This  ruling  was 
made  <m  November  4th.  Tbe  pleadings  were 
not  off^ed  to  Impeach  the  testimony  of  the 
plaintiff  or  of  the  witnesKs.  The  court 
ruled  that  the  petition  was  not  admlsaible 
for  the  naked  purpose  of  showing  what  the 
petition  shows  on  its  fiace,  and  that,  'since  It 
was  not  signed  by  the  plaintiff.  It  would 
not  be  competent  evidoice  against  anything 
he  said ;  that  the  answer  of  defendant,  being 
a  statCTient  by  defaidant  In  bis  own  behalf, 
would  be  in  the  nature  of  a  self-serviiig  dec- 
laration, and  not  admissible.  We  take  it 
that  at  this  time  defendant  was  seeking  to 
proTO  his  offset  by  his  pleadings,  la  the 
absence  of  defendant  Umself.  We  see  no 
orror  In  the  ruling. 

[41  It  is  next  asrigned  as  error  that  the 
court  refused  to  permit  defendant  to  recall 
plaintiff  for  farther  croB8*exanilnaUon.  Tbe 


reason  assigned  for  this  by  the  court  was 
that  he  considered  that  this  line  of  cross- 
examination  bad  beai  followed  through  each 
item  ot  defendant's  answer  and  counter- 
claim, or  at  least  many  of  them,  and  that 
plaintiff's  attention  was  called  to  these  mat- 
ters, and  asked' specifically  as  to  them,  and 
plaintiff  was  permitted  to  answer  until  the 
attorney  for  d^endant  excused  him,  and 
said  he  was  through  with  him ;  that  the 
plaintiff  had  gone  home,  and  the  court  would 
not  permit  any  more  time  to  be  wasted  in 
hunting  him  up  to  examine  him  further 
along  the  same  line,  and  r^sed  to  take  the 
time  to  bunt  up  the  witness  and  bring  him 
in  again.  This  was  a  matter  of  discretion 
wltii  tbe  trial  court,  and  we  see  no  abnse  ol 
it 

[S]  It  is  next  thought  that  the  court  erred 
in  refusing  to  penult  tbe  entire  case  to  be 
re<H>ened  and  plaintUTs  evidence  to  be  re- 
viewed after  defendant  returned  on  Novem- 
ber Sth,  at  tbe  time  the  court  did  permit  a 
trial  of  the  case  on  defoidanf s  answer  and 
counterclaim.  A  reason  given  by  tbe  trial 
court  for  this  was  that  plaintiff's  witnesses 
had  dispersed.  At  this  pt^t  in  the  record 
It  appears  that  plaintiff  filed  resistance  to 
reopening  the  case,  and  wltH  it  the  affidavits 
of  two  wltneaes,  which,  as  said,  do  not  ap- 
pear in  the  record.  We  assume  from  the 
argument  that  therefrom  was  presented  the 
question  of  defendant's  diligence.  At  any 
rate,  the  matter  la  not  now  presented  In  such 
a  way  as  to  entitle  appellant  to  a  review 
of  that  question. 

[I]  In8tructi(au  8  and  10  are  complained 
of.  We  assume  from  the  argumott  that  Na 
8  has  refisence  to  the  Instruction  of  the 
oourt  that  defendant's  claim  was  barred  by 
the  statute  of  limitations,  and  that  It  could 
only  be  considered  as  an  offset,  and  that  in- 
struction No.  10  Is  in  relation  to  allowing  In- 
terest on  plaintiff's  claim,  or  the  difference 
between  tiie  two.  If  tmj,  but  did  not  au- 
thorize the  allowance  of  interest  on  defend- 
ant's barred  offset.  As  said,  the  Instmctlous 
are  not  aet  out  in  the  abstract,  and  appel- 
lant does  not  show  that  any  such  exceptions 
were  taken  thereto,  and  ve  do  not  find  that 
any  such  exceptions  were  taken. 

Tbe  appeal  appears  to  be  wholly  without 
merit,  and  the  judgment  of  tbe  dtetrtct  court 
Is  affirmed. 

STEVBNS.  a  J.,  and  WSAVDR,  PRES 
TON,  and  DE  GKAFB*,  JJ^  ooneor. 
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R1GGIN8  V.  CHICAGO.  M.  &  ST.  P.  RY.  CO. 

(NO.  34365.) 

(Supreme  Court  of  Iowa.  March  7,  1922.) 

1.  AptMl  mi  mrwr  «s>2l»(2)— lacomplaito 
■■•tniotlon  Mwt  bi»  not  by  raqiMt  for  filler 
Intniotloa^ 

Where  the  objection  to  an  inatruction  was 
that  the  court  did  not  go  far  enough  in  terms 
employed  and  limit  their  application  to  the 
facts,  there  can  be  no  complaint  on  appeal, 
where  fuller  InatructioiiB  were  not  requested. 

2.  trial  «s>l2l(4),  124— Cmmwl  shouM  let 
go  oatsltfe  of  raconl  to  Impute  wroogdolni 
to  parties  and  witnessM. 

A  lawyer's  liberty  of  argument  should  not 
degenerate  into  license,  permitting  either  ex- 
press or  clearly  implied  imputations  of  wrong 
on  parties  or  witnesses,  in  the  absence  of  some- 
thing in  the  record  offering  a  fair  excuse  for 
such  verbal  assaults. 

3.  Appear  and  error  ^»l060(t)— Unfoondad 
argument  Imputlig  kribaiy  to  witieues  ro- 

veraibla  error. 

Where  the  argument  indulged  In  by  counsel 
for  plaintiff  was  calculated  to  impress  on  the 
jury  the  thought  that  money  paid  to  H.  and 
M.,  in  settlement  ,of  any  possible  claim  <tt  theirs 
against  defendant,  was  in  the  natore  of  a 
bribe,  a  suggeation  for  which  there  was  not 
the  slightest  foundation,  such  argament  was 
roTersiUe  error,  especially  where,  after  ad' 
mtmishment  by  tlie  court,  it  was  repeated. 

Ai^eal  from  District  Court;  Dallas  Coim- 
ty  i  Lenin  N.  Hayes,  JvAgo. 

Action  at  law  to  recover  damages  sus- 
tained in  a  collision  between  plaintifTs  auto 
car  and  defendant's  train.  Verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Hughes,  Sutherland  &  O'Brien,  of  Cedar 
Rapids,  for  appellant. 
Stanley  Trevartheu,  at  Perry,  for  appc^ee. 

WEAVER,  3.  Tbe  plaintiff  owned  an  au- 
tomobile  which  he  (^)erated  as  a  ta^cah  In 
the  city  of  Parry.  Sixth  street  In  said  <Aty 
is  crossed  bj  the  defendant's  line  of  railway. 
At  about  9-30  m.  of  Mardi  20,  1920,  i^in- 
tlff,  with  two  passengers  in  hla  car,  was 
driving  south  on  Sixth  street,  and  as  he  was 
crossing  the  railway  trade  a  colUslott  oc- 
curred between  hla  vehlcls  and  a  train  of  ^ 
loaded  freight  caxa,  which  was  being  pushed 
ahead  of  an  engbie  moving  to  the  west. 
Witnesses  estimated  the  speed  of  the  auto- 
mobile at  from  10  to  15  miles  pa  hoar,  and 
of  the  train  fnna  8  to  20  miles.  The  aotom> 
bile  waa  badly  wrecked.  Plaintiff  alleges  de- 
fendant was  negUgoit  In  operating  Its  train 
over  tile  crossing  at  an  onreasonably  high 
rate  of  ii>eed,  and  in  (iterating  tbe  train 
over  the  crossing  without  having  a  warning 
ll^t  at  ita  ftODt,  and  without  proper  algnalB. 


The  evidence  was  sach  the  jury  csouM  prop- 
erly find  Oat  the  night  was  quite  dark,  and 
the  fireigtat  cars  were  being  pndied  ahead  of 
laie  englna  Ttaore  was  a  conflict  in  ttie  evip 
dence  aa  to  the  maintenance  of  lanton  lights 
on  what  we  may  call  the  dark  nd  of  the 
moving  train,  as  well  aa  to  the  giving  of  sig- 
nals in  approaching  tbe  ctoaslng.  Flainttfl 
testified  that  In  coming  to  the  crossing  he 
looked  both  east  and  west,  bnt  dlscoveted  ne 
Indlcationa  of  danger,  and  with  his  car  In  in- 
termediate gear  drove  aliead.  Tb^  effect  of 
the  collision  waa  to  practically  min  tbe  anta 
and  carry  the  wreck  a  distance  of  117  feet 
before  the  train  was  st(qpped.  WlttHmt  at- 
tempting any  review  of  the  testimony.  It  1» 
snffldent  fbr  the  pnrpoaes  of  Hila  appeal  t» 
say  tbat  tlie  conflict  of  evldrace.  both  as  to 
the  alleged  negligence  of  the  def^dant  and 
cmtrlbutory  negligence  of  idatntUE,  waa  sndi 
as  to  take  both  issues  to  the  jury. 

nj  The  mly  exc^tma  to  the  ooor^ 
diarge  to  Qie  }iuy  are  those  embodied  in  the- 
motlon  for  new  trial.  The  net  effect  of  tbe 
appellants  criticisms  upon  the  diarga  to  the- 
Jnry  Is  not  so  much  a  denial  of  the  soond- 
nees  of  the  law  stated  therein,  as  it  is  diat 
Qie  conrt  failed  to  go  far  enough  in  rti^ning 
the  txraa  wasioy^  and  limiting  th^  andl- 
catiott  to  the  facts  disclosed  by  tbe  testi- 
mony. We  discover  nothing  prejudicial  to- 
the  defense  in  the  matters  comidatned  of. 
Moreover  defendant  inreferred  no  request  for 
more  particular  Instructlooa  along  these 
lines,  and  the  assignments  of  error  based 
thereon  cannot  be  sustained. 

[t.  t]  rnie  most  aerions  qnestimi  raised  Is 
upon  apptilanfs  exceptions  taken  to  tbe  ar- 
gument addressed  by  appellee'a  connsd  to 
the  Jury.  To  understand  tbe  pt^t  and  foroe 
of  tbia  objection  It  should  be  said  ttiat  tbe 
two  passengers  In  plalnticrs  ante  at  tbe  time 
of  tbe  collision  were  wltnesaes  on  the  trial, 
and  in  the  course  of  their  examination  it  was 
brought  out  Ibat  both  of  them  liad  settled 
with  tbe  railway  company;  one  of  them. 
Miss  Havill,  receiving  f20^  and  the  other, 
Don  Harcney,  reo^vlng  $6,  in  satlsflictlfm 
at  any  daim  tbey  m^t  have  bad  against  the 
appelant  on  aeeoont  of  the  accident  In 
makii«  his  argument  to  tbe  jury,  counsel  tar 
plaintiff  adTOTted  to  the  paymento  made  to- 
theae  witnesseB,  and  np<m  objection  being 
made  to  that  line  of  argument,  and  being  ad- 
vised by  the  court  to  "stick  pretty  close  to- 
thp  record."  the  reporter  was  called  to  take 
down  the  language  used.  Counsel  proceeded* 
to  say: 

"Let's  see;  the  reporter  was  called  th,  and 
ha  was  celled  for  the  purpose  of  putting  into- 
the  record  that  the  witness  Miss  Havill  was 
paid  $20  for  signiog  a  release  for  any  dabn 
on  account  of  negligence  on  the  part  of  Uie 
company  In  this  controversy,  and  In  a  state- 
ment thereafter  the  company  admits  that  tbev 
paid  Ifiaa  HavUl  120  and  got  a  release  fnw. 
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fc«r  for  anj  penonal  Injury  alu  ndght  hare  re- 
eeired,  as  icidnst  the  oompanr,  and  they  also 
admit  that  tbey  paid  Donald  Maroney  $6  for 
the  same  hind  of  a  document.  There  is  no 
qnestioii  but  what  the  Chicago,  Milwankee  & 
8t.  Paul  Railway  Compaoy  paid  Miss  Eiarill 
$20  and  Mr.  MaroDey  $5,  and  they  refose  to 
pay  Mr.  Rigpns  in  the  same  traoBactioQ,  or 
settle  with  him.  I  snppoae  they  just  gai«  thoee 
people  that  money.  They  don't  give  Uias  Havill 
and  Mr.  Maroney  flia  same  Und  of  care  and 
protection  that  they  do  Mr.  Blgglni,  beeanae 
the  law  ia  that  Mr.  Riggina  is  a  common  car- 
rier. WheD  yon  atep  into  a  tazicab,  yon  are 
entitled^  the  same  protection  aa  ;oa  woald  be 
If  yoa  boaght  a  ticket  on  the  paasenger  train; 
the  tazicab  driver  has  no  more  defense  against 
yoa  than  haa  a  railroad,  if.  an  accident  occurs. 
Genllemen,  to  my  mind  that  la  one  of  the  rea- 
sons why  the  company  haa  aettled  with  them; 
tile  personal  injury  aide  of  It  ia  pure  bonk. 
Do  yon  snppose  they  expected  Donald  Maroney 
to  Institute  a  lawanit  against  the  Milwauhee? 
What  ia  the  fact?  Why,  they  Juat  pat  him  on 
the  back,  make  him  think  he  is  a  good  fellow, 
and  get  that  statement  out  of  him,  bo  that,  if 
he  did  come  in  and  testify  in  thia  case,  and  be 
didn't  come  acroae,  they  woald  hold  thla  state- 
ment orer  him  as  a  dub.  They  think  they  can 
intfanidate  vitneaaes  In  that  way.  That  is  all 
there  Is  to  it  That  Is  the  reason  it  Is  dis- 
gusting to  try  lawsuits  against  a  railroad  com- 
pany, with  tii^  hirelings  goiof  all  over  the 
country.  That  ia  like  one  of  the  jurors  who  was 
challenged  bere,  when  I  asked  faim  if  be  had 
ever  bad  any  trouble  with  a  railroad  company, 
and  he  aaid  that  he  bad,  but  that  it  waa  set- 
tied  out  of  court,  and  I  asked  him,  *Were  yon 
perfectly  satladed?'  and  he  replied,  'Well,  we 
settled.*  Why.  there  is  no  aatisf action  ex- 
iweaaed  in  that  answer.  I  guarantee  you,  if 
that  young  man  could  have  got  them  to  come 
within  $200  or  $300  or  fSOO  of  hia  danaage. 
you  never  would  hare  gotten  a  chance  to  aet- 
tle  thia  lawsuit 

The  defendant  now  objects  to  all  of  the 
Btatementa  made  by  the  counael  since  the  in- 
terpositiim  of  the  last  objection,  on  the  grovnds 
ttat  th<7  are  all  htgbly  prejudicial. 

*rrhe  Court:  The  court  thinks  it  wonld  be 
much  better  for  yon  to  keep  pretty  dose  to  the 
record,  Mr.  Trevarthen.    (Exceptions  saved.)" 

Oontinnlng  his  argument,  counsel,  refer- 
ring to  the  testimony  relating  to  the  matter 
of  signals  alleged  to  have  been  given,  and 
speaking  with  special  reference  to  a  girl,  who 
eald  she  heard  the  bell,  made  use  of  this 
langange: 

"Every  one  of  the  train  crew  knew  they  had 
heard.it,  and  the  little  girl  also  beard  the  bell, 
I  wonder  bow  much  that  testimony  cost  them. 
I  couldn't  find  out  that  ahe  was  in  the  car; 
ahe  may  have  been,  I  don't  know.  She  waa 
wltiiin  a  block  and  a  half;  she  might  have  bad 
•  dalm  against  the  UllwaQkee  also,  bnt  the 
feoords  don't  show  it,  I  hope  she  waa  satis- 
factorily aettied  with. 

"The  defendant  objects  to  'the  statanant  of 
conned  concerning  tbe  payment  to  witnesses 
aa  highly  prejudidaL 

"The  Court:  Tea,  I  think  so,  I  think  yon 
VDght  to  keep  pretty  doae  to  the  testimony. 
<Ilxcepti0D8  saTsd.)** 


Again  recnrrtog  to  the  witnesses,  Miss. 
Havlll  and  Don  Maron^.  eomisei  wld: 

"I  want  you  to  follow  the  isetructions  of  the 
court  on  those  three  points;  then,  gentlemen, 
when  yon  fo  to  yonr  jury  room,  yoa  keep  thia 
in  mind;  Hut  if  they  were  not  liable  to  Big- 
gins, then  they  were  not  liable  to  Miss  HavUl. 
If  they  aatiafied  Don  Maroney  and  Miss  Havill, 
they  must  satisfy  and  settle  with  Riggina;  if 
they  thought  they  should  satisfy  them,  why  it 
ia  now  only  a  question  of  what  we  should  get. 
because  thia  company  never  paid  any  one  a  dol- 
lar unless  they  thought  they  were  negligent.  I 
don't  doubt  but  they  realized  and  were  afraid 
that  they  were  goingto  be  sued  aome  time,  and 
BO  they  paid  them.  The  law  as  practiced  in  onr 
eoarts  does  not  permit  ns  to  prove  many  things 
that  we  would  like  to  prove.  Bat  in  my  opinion 
they  recognized  their  own  liability  and  their 
own  negligence  in  this  case  by  making  that  pay- 
ment; and  bear  in  mind,  gentlemen,  that  tbey 
broke  the  law  in  this  case.  I  know  I  did  not 
ask  Uiaa  Havill  that;  ahe  was  lady  enough  and 
kind  enough  to  want  to  tell  the  truth  and  noth- 
ing bnt  the  truth  aa  a  witnesa  for  my  client; 
and  ahe  had  the  other  people's  money  in  her 
pocketbook  at  tbe  time.  The  Milwaukee  is  rich, 
and  my  dicnt  is  poor;  bnt  this  witness  was 
willing  to  take  tbe  stand  for  ns.  I  didn't  dare 
aak  her  that  question,  but  Mr.  White  elicited 
that  bit  of  information  on  crosa-examination^  I 
didn't  do  that  at  all.  I  couldn't  That  ia  there 
admitted,  and  admitted  right  in  tliia  case  that 
it  was  done.  I  qui't  conclude  any  other  way 
than  by  asking  you  that,  if  Miss  HaviU  and  Mr. 
Maroney  were  fully  satisfied  and  aettled  with, 
that  we  are  asking  the  same  from  you;  that 
ia,  to  put  thla  man  in  posseasion  of  hla  rigbta, 
becauae  they  were  negligent  and  they  are  lia- 
ble. If  they  were  liable  to  one,  they  are  to  the 
other;  and  we  aak  that  you  try  this  caae  just 
the  same,  and  give  na  the  aame  fair  and  im- 
partial conaideration  that  I  asked  you  gentie- 
men  for  in  the  (^ning  atatementa,  and  we 
will  fed  aatiafied.  I  know  Charles  Riggfaia  well 
enoogh  to  know  that  ia  ao.  and  we  think  and 
expect  that  yon  win  do  It,** 

"The  defendant  now  ohjeots  to  tin  remarks 
of  thto  conns  el  for  the  t^aintitE,  made  above, 
with  reference  to  any  settiement  with  Hr.  Ma- 
roney or  Mias  Havill,  for  the  reason  that  the 
aame  are  immaterial  and  prejudicial.  (No  rul- 
ing.  Bxceptiona  aaved.)" 

This  court  Is  not  Inclined  to  circumscribe 
a  lawyer's  liberty  of  argument  to  a  Jury 
within  unreasonably  narrow  limits;  but  such 
liberty  should  not  degenerate  into  license, 
permitting  either  express  or  clearly  Implied 
imputations  of  wrong  upon  parties  or  wit- 
nesses, in  the  absence  of  something  tn  the 
record  otTering  a  fair  excuse  for  such  verbal 
assaults.  The  argum^t  indulged  in  by  coun- 
sel for  appellee  was  calculated,  and  we  think 
it  must  be  said  was  intended,  to  impress  up- 
on the  jury  tbe  thought  that  the  money  paid 
to  Mias  EavlU  and  Don  Maroney  was  in  tbe 
nature  of  a  Drlbe,  a  suggestion  for  .which 
there  appears  not  the  slightest  foundation 
In  the  record.  Had  this  Insinuation  ap- 
peared but  once,  %nd  counsel,  on  being 
waxned-by  the  court;  had  aroidfld  its  rqtetl- 
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tloD,  the  'iH^k"  might  well  be  OTerloofeed 
and  excused  as  a  slip  of  the  tongue^  due  to 
the  heat  of  discussion;  but  tbe  court's  ad- 
XQOnltion  was  wholly  disregarded,  and  coun- 
sel returned  to  the  attack  again  and  again. 
^Fbat  each  manner  of  argumoit  cannot  be  ap- 
proved has  too  often  been  decided  to  call  f pr 
citation  of  authorities.  The  assignment  of 
error  aereon  must  be  sustained,  and  a  n<^w 
trial  ordered. 

Tbe  Judgment  below  is  th«'^ore  reversed, 
and  cause  remanded  for  further  proceedings 
in  harmony  with  this  opinion. 

Bevened  and  remanded. 

armisssa,  a  J.,  and  pbeston  and  db 

OBAFF,  JJ^  ooncnr. 


SHUCK  V.  CONWAY  at  at.  (No.  S4356.) 
(SnpreoM  Court  of  Iowa.  March  7,  1922.) 

1.  Appeal  aid  error  «=»994(2)— Iwwaststeat 
atatemeats  o»  prior  trial  preasnt  quaatloa  of 
lapoaehneat  for  Jary. 

Briclence  given  on  tbe  lant  trial  is  the  evi- 
dence before  tbe  conrt,  and  any  Inconsistent 
statements  ffiven  on  former  trial  are  matters  of 
impeachment,  and  the  weight  of  the  evidence 
la  for  the  Jnry. 

2.  PlaadlBf  «B>340-«atatltatloa  proper  where 
lost 

Where  pleadings  had  been  lost  since  a  pri- 
or trial,  it  was  not  error  for  the  eonrt  to  or- 
der a  substitution. 

3.  Trial  »  11288(1  )~We  error  to  fall  to  lastraot 
wtth  roferewM  to  nattars  of  Isaao  on  fonatfr 
trial  li  abaoBOe.of  reqaeat. 

Where  tbe  ooart  gave  an  Instmetion  In  har- 
mony with  theory  of  tbe  case  on  last  trial, 
criticism  thereof,  in  that  court  should  have  been 
instructed  with  reference  to  mattere  in  issne 
on  a  former  trial,  was  without  merit,  where 
DO  instruction  was  asked  on  that  subject. 

4.  Ti^  «a»3l4(f)— Not  error  to  lastnteC  Jary 
to  tot  tofothor. 

It  was  not  error,  where  Jnrjr  had  been  de- 
librnting  on  their  verdiet,  to  fire  a  got-togeth- 
er  Instmctioa. 

5.  Abatement  aod  revival  Assignment  of 
prior  Judgment  sabseiineniy  reversed,  held 
not  to  afreet  right  to  maintain  action. 

Assignment  of  an  interest  in  judgment  ob- 
tained on  a  prior  trial  did  not  prevent  plaintiff 
from  mafatatning  tlie  subsequent  action,  where 
the  prior  Judgment  was  set  aside  by  reversal. 

Appeal  from  District  Ccmrt,  Adalr  Conn* 
ty;  H.  B.  Dugan,  Judge. 

"Not  to  be  officially  reported." 

Action  to  recover  commission  on  the  sale, 
of  real  estate.    Trial  to  a  jury,  verdict  and 


Judgment  for  plaintiff  In  tlie  warn  of  f32D. 
with  interest,  In  all,  fSOOM.  DeCendaata  ap- 
peal. Affirmed. 

Carl  P.  Knox,  of  Stuart,  for  appellants. 
A.  iiL  Fagan,  of  Oaa^,  for  appdlee. 

PBSSTON,  J.  [1]  The  case  haa  been  be- 
fore UB  on  a  former  am>eal,  and  is  reported 
In  (Iowa)  179  K.  W.  434  The  lasuei  and 
the  evidence  <ni  the  last  trial  are  materially 
different  than  Hief  were  tm  the  jnrior  appeal. 
The  case  aa  presented  on  the  prior  aweal 
was  on  tbe  theory  of  certain  amendments  to 
the  petititHi,  but  on  the  last  trial  all  amend- 
ments were  withdrawn  and  the  case  was 
tried  on  the  original  petition.  It  Is  contend- 
ed by  aK>ellants  that  plaintiff's  testimony 
on  the  last  trial  was  dlffermt  from  hla  teatl* 
mony  as  given  on  the  former  trial,  and  is 
InconMstent  with  his  former  evidmcfc  Tb» 
evidence  given  on  the  last  trial  is  tbe  evi- 
dence, and  any  Inconsistent  statements  there- 
in given  on  the  former  trial  are  matters  of 
Impeachment,  and  the  weight  of  his  evi- 
dence is  nevertheless  for  the  Jury.  State  v. 
Carpenter,  124  Iowa,  6,  08  N.  W.  776 ;  WUde- 
boer  V.  Petersen,  187  Iowa,  1169,  176  N.  W. 
849.  With  the  amendments  to  petition  with- 
drawn, the  pleadings  were  very  simple. 

[2]  1.  It  was  shown  that  the  pleadings 
had  been  lost  since  the  prior  trial,  and  the. 
court  ordered  a  substitution  of  which  ap- 
pellants comi^aln,  but  we  think  there  was 
no'  error  therein. 

2.  Plaintiff  alleged  that  his  c<mtraet  fw 
Uie  sale  of  160  acres  now  in  controver^r  was 
that  he  was  to  receive  $2  an  acre  aa  coni> 
mission,  and  that  the  terms  of  sale  were 
$225  per  acre,  all  cash  March  1,  1920,  ex- 
c^t  $10,000,  which  amount  was  to  be  car- 
ried by  defendants  for  10  years  from  March 
1,  1920.  The  answer  of  defendants  deulea 
generally,  but  admits  that  tbey  listed  the 
real  estate  with  plaintiff  at  $225  an  acre, 
$11,000  cash  upon  the  signing  of  the  con- 
tract and  the  balance  all  cash  March  1, 19^ 
except  $10,000,  to  be  carried  10  years,  ete. 
Thou^  there  appears  to  be  little  dlfferenoe 
now  between  the  parties  as  to  the  terms  of 
the  contract,  whatever  difference  there  was,* 
was  a  question  of  fact  for  the  jury,  as  was 
the  question  aa  to  whether  plaintiff  had  pro- 
cured a  purchaser  ready,  able,  and  wllllug 
to  perform  upon  the  terms  stated.  Plain- 
tiff's  evidence,  though  contradicted  by  evi- 
dence on  behalf  of  defendants,  tends  to  show 
that  be  had  compUod  with  his  contract,  and 
that  defendants  refused  to  perform.  The 
verdict  of  the  jury  settles  the  conflict  as  to 
these  disputed  matters.  Tbe  defendants' 
motions  for  directed  verdict  wmo  properly 
overruled.  Tbe  evidence  now  tends  to  show 
that  before  the  time  arrived  for  the  consum- 
mation of  tbe  deal  there  was  some  discussion 
as  to  whether  defendants  woold  be  wllUnc 
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to  accept  an  amount  less  tban  the  first  pay- 
ment of  {11,000,  and  that  the  price  of  land 
was  going  np,  and  defendants  said  they 
were  going  to  stick  the  buyer  In  the  hope 
that  he  wotkld  back  ont  The  matter  In  re- 
gard to  the  $11,000  has  reference  to  what  de- 
fendant claims  the  contract  was,  and  as 
pleaded  In  its  answer.  There  may  have  been 
some  Issue  tendered  in  reference  to  this  by 
some  of  the  amendments  to  the  petition,  but, 
as  said,  i^ntilf  is  now  relying  npon  the 
original  petition  that  the  terms  were  all 
cash  March  1,  1920,  and  the  evidence  was 
such  that  the  Jury  could  have  so  found. 

[t]  S.  Instruction  No.  8  Is  comi^ined  of. 
The  substance  of  It  is  that  the  mere  fact 
that  .a  contract  was  not  entered  into  be- 
tween the  defendants  and  tbe  puTchaeer, 
produced  by  plaintiff,  would  not  defeat  plain- 
tiff's rl^t  to  recover  if  he  established  tiiat 
lie  produced  a  purchaser  ready,  willing,  and 
able  to  purchase  on  the  terms  and  condi- 
tions of  the  contract  with  plaintiff.  The  in- 
struction was  in  harmony  with  tbe  theory 
of  the  case  on  the  last  trial.  Tbe  criticism 
of  the  inatraction  Is  that  the  court  should 
have  Instructed  with  reference  to  matters  In 
issue  on  the  former  trial.  No  instruction 
was  asked  on  the  subject  by  ai^ieUanta.  We 
Uilnk  there  was  no  error  In  Instruction  No.  S. 

[4]  4.  Instruction  No.  11  is  also  complain- 
ed of.  This  Instruction  is  what  has  been 
eometlmes  called  a  get-together  instruction, 
After  the  Jury  had  be«i  out  deliberating  on 
th^r  verdict  No  cases  are  dted  by  appel- 
lant We  lutve  had  the  questlw  before  us  a 
number  <tf  times,  and  la  some  of  the  cases 
we'have  indicated  tibat  some  members  of  the 
court  are  not  favorably  disposed  to  such  an 
tnstmetlon  in  any  case.  The  Instruction 
now  before  us  eliminates  the  objectionable 
matters  up(«  which  cases  have  been  revers- 
ed, and  is  in  t^armony  with  instructions  In 
ether  cases,  where,  though  criticized,  the 
cases  were  affirmed.  We  are  told  that  this 
Is  the  fifth  trial  ot  this  eaaei  There  Is  no 
error  at  this  point 

[I]  6.  FlnaUy  it  is  argued  that  plalntUT 
has  no  interest  In  the  case,  and  may  not 
maintain  the  action.  It  is  claimed  bj  ap- 
pdlanta  that  plaintiff  assigned  the  prior 
Judgment,  or  at  least  a  part  of  It,  to  an- 
other part7,  and  it  aK)eaTs  that  a  lien  on 
ench  Judgment  was  established  in  favor  of 
Mid  party.  Bat  that  Judgment  was  set 
add*  by  the  nntmi  od  Om  prior  appeaL 


Furthermore,  we  do  not  find  that  this  mat- 
ter has  been  pleaded  by  the  defendant  The 
substance  of  the  answer  has  been  taereb^re 

set  out 

No  error  appears,  and  the  Judgment  la 

affirmed. 

STEVENS,  O.  J.,  and  WDATEB  and  DH 
QRAFff,  JJ.,  concur. 


STATE  V.  ADAMS. 

<8apreme  Oonrt  of  lowS. 


(No.  34270.) 
March  11, 1022.) 


Appeal  tsom  Distrkt  Oonrt,  Polk  Oovnty; 
Hubert  Utterback.  Jodgs. 

Gertrude  B.  Bush  end  a«o,  H.  Woodson,  both 
ot  Des  Moines,  for  appellant 

A.  O.  BIppey  and  J.  BL  <rarien,  both  of  Des 
Moines,  for  the  State. 

FEB  OUBIAM.  The  above  ease  oomes  to 
□B  on  the  clerk's  short  transcript  The  de- 
fendant Henry  Adams,  was  convicted  of  the 
crime  of  murder  in  the  first  degree  and  sen- 
tenced to>a  life  imprisonment  in  the  state  peni- 
tentiary. We  have  carefully  examined  the 
said  transcript,  and  floding  no  error  therein,  the 
Judgment  of  the  eourt  htHvw  is  affirmed. 

An  Justices  eoacur. 


STATE  V.  LAVALLEUR  ot  al.   <Ne.  84293.) 

(Supreme  Court  of  Iowa.  Maroh  U,  1922.) 

Appeal  from  District  Court,  Polk  Oounty; 
Geo.  A.  Vnison,  Judge. 

B.  S.  Thayer,  of  Des  Moines,  and  B.  B. 

Mowry,  of  Newton,  for  appellant 

A.  Q.  Rippey,  Co.  Atty.,  of  Des  Mohies,  for 
the  State. 

PER  CURIAM.  The  above  case  comes  to 
us  on  tbe  derk's  short  transcript  The  defend- 
ants were  convicted  of  the  crime  of  breaking 
and  entering,  and  Judgment  entered  cmfining 
the  d^endant,  Earl  Lavalleur,  In  the  peniten- 
tiary for  a  period  not  to  exceed  10  years,  from 
which  Judgment  he  appealed.  We  have  ex- 
amined the  transcript  with  care,  and,  finding  no 
error  In  the  court  b^w,  Its  Judgment  la  af- 
flnned. 

AH  Jnstlees  eoaeor. 
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BUILDERS'  LIMITED  MUT.  LIABILITY 
INS.  CO.  V.  COMPENSATION  INS. 
BOARD.    <N0.  22733.) 

(Supreme  Court  of  lOnneiota.  Feb.  IT,  19S2.) 

{SvJlabiu  T>i/  the  Court.) 

Master  and  s^ant  is=»349— Law  creating  oom- 
peeaatlo*  Insurance  board  not  retroactive. 
Chapter  85  of  the  Laws  ot  1921,  creating 
a  CompensatioD  Insaraace  Board  and  authoriz- 
ing  such  board  to  establish  rates  tor  compen- 
sation fnsnrance,  is  not  retroactive^  and  the 
rates  adopted  by  the  board  do  not  apply  to  con- 
tracts of  insaranee  eotered  into  before  the  act 
became  operatiTe. 

Cailorul  tnm  District  Court,  Bamsey 
County;  Hugo  O.  Hanft,  Judge. 

The  Bonders'  Limited  Mutual  I/Iabillty 
Insurance  Company  applied  to  the  district 
court  to  have  an  order  of  the  Comi>en8atioa 
Insurance  Board  fixing  the  rates  for  work- 
men's compensation  insurance  vacated,  in  so 
far  as  such  order  required  the  relator  to  col- 
lect, upon  policies  which  it  had  issued  before 
the  law  went  into  effect,  a  <lifl!erent  and 
larger  premium.  On  refusal  to  vacate  or 
modify  the  order,  the  relator  brings  cerUo- 
rari.  Order  of  district  court  reversed,  with 
diections  to  vacate  order  of  insurance  board. 

Mead  &  Bryngelson,  of  Minneapolis,  for  re- 
lator. 

li.  K.  Eaton,  of  Minneapolis,  amlcoa  curiae. 
O.  li,  Hilton.  Atty.  Gen.,  and  a  H.  Obrls- 
toDbenoOf  Asst.  AU7<  OeOn  tx  respondent 

TATLOB,  a  relator  Is  a  mutual  In- 
surance company  organized  under  the  laws 
of  the  state  of  Wisconsin,  and  duly  licensed 
to  do  business  In  tiie  state  of  Minnesota. 
iSetween  February  1,  1921,  and  June  1,  1921, 
the  relator  entered  Into  contracts  of  Insur- 
ance with  various  ontdoyers  In  the  state  of 
Minnesota  by  which  the  reUttcv  insured  such 
employers,  tor  one  year  from  the  date  of 
the  respective  policies,  against  the  liabilities 
imposed  upon  them  by  the  so-called  Work- 
men's Compensation  Laws  of  this  state,  for  a 
speclfled  and  fixed  percentage  of  the  pay 
of  eadi  employer  so  insured. 

The  first  Compensation  Iaw  In  tSils  state 
was  enacted  in  1913  (Laws  1913,  C  407  [Gen. 
8t  1913,  H  8195-8230]),  and,  as  amended 
from  time  to  time,  remained  In  force  until 
superseded  by  the  laws  enacted  in  192L  In 
1921  tha  Legislature  enacted  a  series  of  laws 
covering  the  oitire  matter  of  workmen's  oom- 
pensatlon,  and  repealed  the  prior  statutes. 
Oiapter  82  of  Hie  Laws  of  1921  embodies  the 
substance  of  the  prlw  laws  with  such  diang- 
es,  modifications  and  aadltl<m8  as  the  L^^ 
latnre  de«med  desirable.  This  act  waa  ap- 
proved Mardi  10,  1021,  and  took  effect  June 
1, 1921.  The  act  provides  In  aecti<m  28  that, 


^»rer  other 


with  certain  ecOdptloiia  not  neosHKiy  to  moi' 
tion,  emj^yers  llabla  under  the  act  to  pay 
compensation  for  injuries  sustained  by  tlieir 
employees — 

"shall  Insare  payment  of  sadi  compensation  In 
some  insoranea  carrier  authorised  t*  faisnc* 
such  UaUlilar  In  this  state." 

The  carrying  ot  such  insurance  waa  op- 
tional under  the  former  act,  but  is  otmipal- 
Bory  under  the  present  act  nnfess  tfae  em- 
ployer be  one  of  those  excepted  fron  this 
provlslMi.  The  act  ipniTldes  In  aecttok  2fr 
that— 

"Any  employer  who  is  responsible  for  com- 
pensation as  provided  under  part  2  of  this  act 
may  insure  the  risk  in  any  manner  Uien  an- 
thorised  fay  law.  But  those  writing  sadi  &siu- 
ence  ahaUt  in  every  ease,  be  subject  to  the  con- 
ditions in  this  sectl<m  hereinafter  named." 

The  section  then  sets  forth  the  obllgatUms 
assumed  by  the  insurer  and  the  conditions  tO' 
which  he  is  subject.  This  sectiim  Is  not  new ; 
but,  except  for  a  few  minor  changes  not  here 
Important,  Is  section  31a  of  the  original  Com- 
pensation Law  of  1913,  wbldi  appears  as 
section  8227  of  ttka  General  Statutes  of 
1913. 

Chaptw  SB  <tf  the  Laws  of  1921,  which 
also  was  approved  March  15,  1921,  and  took 
effect  June  1,  1921,  created  a  compensation 
Insurance  board  and  also  created  a  bureau 
of  which  all  insurers  wrltli^  compoisatlon 
Insurance  In  this  state  are  required  to 
members,  which  bureau,  among  other  things, 
is  required  to  classify  risks  and  to  report 
proper  rates  to  the  board  for  approvaL  Sec- 
tion 7  of  this  act  reads: 

"To  provide  fOr  the  solvency  ot  Insurers  writ- 
ing wotkmen's  cwnpewation  insurance  in  thia 
state  and  to  secure  reasonable  rates,  the  board 
shall  approve  a  minimum  and  adequate  and 
reasonable  rate  for  each  classification  under 
which  such  business  is  written.  The  board 
shall,  in  approTing  such  rates,  make  use  of  the 
experience  which  from  time  to  time  may  be 
available,  and  of  audi  other  helpful  information 
as  may  be  obtainable.  For  the  purpose  of  enl- 
foimi^  and  equalUgr  the  board  ^lall,  after  cod- 
aaltation  with  Insnrers,  approve  a  aystttn  of 
schedule,  merit  and  experience  rating  for  use 
In  writing  of  such  business  iu  this  state.  No 
system  of  schedule,  merit  or  experience  rating 
except  the  one  so  approved  ahall  be  used  in 
this  state." 

Section  10  of  tbe  act  ptovides  that: 

"The  board  shall  have  power  *  to  re- 

view the  acts  of  any  insurer,  bureau  or  agent 
subject  to  the  provision  of  this  act,  and  to  make 
flndintrs  and  orders  requiring  compUanoe  wi^ 
the  provisions  hereof* 

— and  farther  provides  that: 

•  "Its  findings  or  orders  *  *  *  In  all  caoea 
shall  be  subject  to  summary  review  by  the  dla- 

trict  eonrL" 
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Sections  19,  20,  and  21  of  the  act  read: 

"Sec.  19.  No  insurer  shall  make  or  dlinrse 
•nj  rate  for  workmen's  compensation  insur- 
ance in  this  state  which  discriminates  imfairlr 
between  risks  or  daases,  or  which  discriminates 
imf  alrlr  between  risks  in  tba  application  of  Uke 
charges  and  credits  In  the  plan  of  schednle, 
merit  or  experience  rating  In.  use;  and  no  In- 
aorer  ahtSl  discriminate  by  granting  to  any 
emitloyer  insoranee  against  other  haiards  at 
less  than  its  regular  rates  for  such  insoranee, 
or  otherwise. 

"Sec.  20.  Brery  insurer  writing  workmen's 
aompensation  iusnrance  in  this  state  shall,  ex- 
cept aa  etlierwisa  mdered  by  the  board,  file 
with  the  board  its  rates  for  such  Insnrance  and 
an  additions  thereto  or  changes  therein.  All 
rates  so  filed  shall  comply  with  the  require- 
ments of  law  and  ahall  not  be  effective  or  used 
ontil  approved  aa  to  such  compliance  by  the 
board.  A  rate  which  is  filed  and  approved  shall 
not  be  dunged  nntil  the  snbstitated  rate  has 
bean  filed  for  at  least  fifteen  days  and  has  been 
approved  by  the  board. 

"Sec  21.  No  Insnrer  shall  write  insurance  at 
a  rate  other  than  that  made  and  put  into  force 
by  each  bureau  and  approved  as  adequate  and 
reasonable  by  the  board;  provided,  that  the 
bureau  may  reduce  or  increase  a  rate  by  the 
application  to  individoal  risks  of  the  system 
of  schedule,  merit  or  experience  rating  which 
has  been  approred  by  the  board.  Sodi  reduc- 
ttm  or  Increase  ahaU  be  set  forth  in  the  polu7 
•r  by  tadorsement  thereon." 

The  act  provides  a  penalty  for  any  viola- 
tion of  its  provisions  or  of  any  order  of  the 
board  made  thereunder. 

On  Augast  6,  lft21,  the  Compensation  In- 
surance Board  made  an  order  fixing  the  rates 
for  workmen's  comp«isatlon  Insurance,  effec- 
tive as  of  one  minute  after  12  o'clock  a.  m. 
of  June  1, 1921 ;  tfnd  made  a  farther  order  to 
the  effect  that  all  policies  In  force  at  one 
minute  after  12  o'dock  a.  m.  of  June  1,  1921, 
or  loaned  thereafter,  "must  be  Indorsed  to 
I»roTide  for"  the  rates  so  fixed.  These  rates 
were  substantially  higher  than  the  rates 
charged  for  such  Insurance  theret6fore,  and 
mbstantiaUy  higher  than  the  rates  specified 
and  fixed  In  the  policies  issued  by  the  relator 
prior  to  June.  1, 1921. 

The  relator  made  an  applleatloo  to  the 
district  court,  under  section  10  of  the  act, 
to  have  the  order  of  the  board  vacated  in  so 
far  as  such  order  required  the  r^ator  to 
collect,  upon  the  policies  which  It  had  Issued 
before  the  law  wfent  into  effect,  a  differrat 
and  larger  premium  than  was  specified  and 
BttlHilated  In  auch  poUdes.  The  district 
court  refused  to  vacate  or  modify  the  order 
and  the  matter  la  broui^t  beCore  this  court 
by  writ  of  certiorari. 

The  relator  oontends:  (1)  That  the  statute 
Is  not  retroactive  and  does  not  authorize  the 
Insurance  board  to  increase  the  rate  on  pol- 
icies Issued  btfore  the  statute  went  Into 
effect;  (Zi  that.  If  the  statute  be  construed 
as  anthorialng  the  board  to  Increase  audi 
rates.  It  infringes  the  constitutional  prorl- 


stoDa  sflalnst  Inpalriiig  tbe  obllga^n  of  cm- 
tracts. 

TbB  pEtnisioiis  c£  the  statute  heretabelCOre 
quoted  are  those  under  wUcb  tt  Is  son^t  to 
sustain  that  part  of  the  board's  «der  wJitck 
angles  to  p(Atcies  lasaed  before  the  statute 
became  effective. 

It  Is  thoroag^  settled  that  a  atatnte  wiU 
not  ^jm  a  retroactlra  tvcsatloa  umess. 
it  appears  '*by  express  ctmunand  or  1^  neces- 
sary and  onaTOldAble  implication"  that  such 
was  the  legialattve  Intent  And,  whrae  a 
atatnte  ssects  rights  and  UabUitles,  it  wUl 
not  be  construed  as  affecting  those  previous- 
ly AT*«f"g  unless  such  construction  is  essen- 
tial to  give  It  ettectt  m  its  twms  are  ao  ex- 
plicit as  to  preeliide  any  other  Interivetatlon. 
WUaon  Bed  Wins  Scboai  District,  22 
Minn.  488;  State  t.  Wabola.  28  Hlnn.  114. 
9  N.  W.  B78;  State  t.  Bill,  82  Minn.  27S,  20 
N.  W.  196;  Gairtxm  v.  Merrlam,  83  Minn. 
271,  22  N.  W.  814;  Powers  t.  Citf  at  St 
Paul,  86  Minn.  87,  30  K.  W.  438 ;  Brown  t. 
Hughes.  89  Minn.  IfiO,  94  N.  W.  438:  SteUl 
V.  Banson,  99  Minn.  887,  109  N.  W.  821; 
State  ec  rOL  T,  Qoieral  A.  F.  &  L.  A.  Corp., 
134  Minn.  21, 168  N.  W.  716,  Ann.  Caa.  1918B, 
61S;  State  ex  reL  t.  Dtst  Court,  138  Minn. 
218,  164  M.  W.  812;  State  ex  rel.  t.  Probata 
Court  -142  Minn.  28S,  171  N.  W.  928;  Soder- 
Strom  T.  Cnrrr  &  Wt^te^  &ic„  143  Minn.  154, 
178  N.  W.  048;  Nasb  v.  M.  &  St  U  By.  Co., 
144  Minn.  822, 178  N.  W.  610. 

We  find  no  provision  !n  tibe  statnto  here 
luTolTed  wUdi  expresses  a  leglslatlTe  Intm- 
tion  to  change  or  disturb  existing  contracts 
of  Insurann,  or  whldi  directs  that  the  rates 
to  be  established  as  iH«vlded  in  the  statute 
ahall  ai^ly  to  policies  Issued*  before  It  went 
into  effect  The  statute  speaks  prospectively 
and  can  be  given  full  effect  without  constru- 
ing it  as  retroactive  In  Its  operation.  The 
statute  was  passed  March  15,  1921,  but  did 
not  go  into  effect  until  June  1,  1921.  Post- 
poning the  time  when  a  statute  shdll  take 
effect.  In  the  absence  of  some  other  adequate 
reason  therefor,  evinces  an  intention  to  give 
It  a  retrospective  operation.  But  where  the 
statute  makes  changes  which  affect  the  sub- 
stantive rights  of  parties,  the  necessity  or 
propriety  of  allowing  the  parties  affected  a 
reafionable  time  In  which  to  adjust  them- 
selves to  the  changed  conditions  furnishes  an 
adequate  reason  for  postponing  Its  operation 
without  ascribing  such  postponement  to  an 
intention  to  give  the  act  a  retroactive  effect. 
State  ex  rel.  v.  General  A.  F.  &  L.  A.  Corp., 
134  Minn.  21, 16&  N.  W.  715,  Ann.  Cas.  1918B, 
615, 

The  case  cited  involved  the  provision  lim- 
iting the  time  for  making  claims  for  com- 
pensation, which  was  added  to  the  prior  com- 
pensation law  by  section  8  of  chapter  209 
of  the  Laws  of  1016  (Gen.  St  Snpp.  Idl7,  I 
8214—1).  This  statute  was  passed  April  21. 
1016,  but  did  not  go  Into  ^ect  until  July  1, 
191A.  Hw  court  remariced  tba^  If  Oie 
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amendlat  statute  *niad  done  nothliig  bat  gtrd 
a  Umitatkm.  the  poBtponemeiit  of  Its  opera- 
tion might  weU  enOQ^  be  condaslTe  of  an 
latent  to  giro  a  retrospectlTe  operation,"  but 
b^d  tbat  tbe  neoenitT  of  allowing  those  tai' 
teres  ted  an  opportunity  to  adjust  tbemselvert 
to  other  dianges  made  bj  the  statate  for- 
nlBhed  a  enffldent  reason  for  poslp<siinff  its 
operatlm;  that  tbe  statate  was  not  retro- 
actlve;  and  that  the  limitation  did  not  apply 
to  existing  claims.  This  dedslm  was  fol- 
lowed and  applied  In  State  ex  reL  v.  District 
Court.  188  BUnn,  213,  164  N.  W.  612.  Inrolr- 
Ing  the  same  statuta  See,  also,  Nasb  M. 
&  St.  L.  By.  Co.,  144  Minn.  822,  175  N.  W. 
610,  InTolTing  tbe  Iowa  Compensation  Law 
and  an  order  of  tbe  Industrial  Commissioner 
of  tbat  state. 

Our  conclusion  Is  tbat  chapter  85  of  the 
Iaws  of  1921  is  not  retrospective  in  Its  op* 
eration  and  did  not  authorize  the  insurance 
board  to  require  tbe  collection  of  a  dlfler^t 
rate  than  stipulated  therein  on  policies  which 
bad  been  issued  and  were  in  force  before  tbe 
statute  became  effective.  If  the  Le^lature 
'  bad  Intended  that  the  ratei^  to  be  thereafter 
established  in  the  manner  provided  in  the 
act,  should,  when  so  established,  be  substitut- 
ed in  contracts  existing  before  the  act  be- 
came effective  tor  the  rates  agreed  upon  and 
specified  In  such  contracts,  we  think  it  would 
have  used  language  clearly  expressing  such 
intention. 

Whether,  acting  undw  Oe  police  power, 
the  Legldatnre  could  faava  made*  the  rates, 
which  shoidd  thereaftCT  be  adopted  by  the 
Insorance  board,  applicable  to  contracts 
made  before  the  act  went  into  effect,  we  need 
not  detnmlne,  as.  In  our  opinion,  tbe  Itsgla- 
Utore  has  made  no  attempt  to  do  so. 

The  order  of  tbe  district  court  is  reversed 
wiUi  directions  to  vacate  the  order  of  the  in- 
surance board  in  so  far  as  such  order  re- 
quires a  change  in  the  rate  on  policies  is- 
sued by  the  relator  before  chapter  86  of  the 
Lawa  of  1S21  went  into  effect; 


la  re  HAUGEN. 

HAUGEN  V.  SOLDIERS'  BONUS  BOARD 
etal.   (No.  22824.) 

(Supreme  Oonrt  of  BDmusota.  Feb.  17, 1922.) 

(BfUabut  »y  the  Vourt.) 

Boestles  4=3l— MIdshipmas  In  Naval  Aoadesiy 
beM  aot  entitled  to  bosus  usder  state  act. 
One  appointed  midshipman  to  the  Naval 
Academy  at  Annapolis  In  June,  1910,  is  not 
entitied  to  a  bonos  nnder  diapter  49,  Laws  8p. 
Bess.  1910,  as  amended  by  chapter  471,  Lawa 
1921,  for  the  tlaie  eceo^ed  In  parsnbig  his 
nsDsI  omiTse  vt  stady  and  tMlnlng,  nor  Is  he 
entiticd  to  BDdi  bonus  (er  the  time  snbseqnent 


to  his  graduation  as  an  easlgn,  for  that  was 
snbsetuent  to  November  11,  1918.  Had  tbe 
record  affirmativelr  shown  that  he,  during  any 
part  of  the  time  of  the  war  with  Germany,  had 
actually  engaged  In  naval  service,  it  is  conceded 
that  he  should  reeebre  a  -bonus  for  sodi  tiaie. 

Lawrfflice  T.  Haugeoi  applied  to  the  Sol- 
diers' Bonus  Board  for  a  bcHius.  The  applica- 
tion was  disallowed  by  such  Board  and  by 
the  Soldiers'  Bonus  Board  of  Review,  and  tbe 
applicant  brings  certiorarL   Writ  quashed. 

Sheahan  ft  F«w.  of  St  Vwal,  for  applicant. 
MuMlor  ft  jStT^BScatli,  of  New  Ula,  amlcna 

curise. 

C.  L.  HUton,  Atty.  Gen.,  and  Albert  F. 
Pratt,  Asst.  Atty.  Gen.,  for  respondents. 

HOI/T,  3.  Certiorari  to  review  respond- 
ents* disallowance  of  relator's  application 
for  a  soldier's  bonus  nndw  chapter  49,  Sj^. 
Heaa.  1919,  as  amended      diapter  471,  I*. 

1921. 

Rtiator  entered  the  ITnlted  States  Naval 
Academy  at  Annapolis  as  a  midshipman  June 
16,  1916,  and  apparently  oontinued  therein 
until  the  completion  of  his  course  on  June 
6,  1919,  when  be  became  an  enalgn.  During 
his  course  of  training  he  was  assigned  to 
differoit  ships  in  tbe  naval  service  from 
June  4,  1917,  to  August  29,  1917,  and  txom 
June  6.  1918,  to  September  3.  1918,  in  aU  5 
months  and  28  days.  The  respondenta  con* 
eluded  that  relator  had  never  acquired  an 
active  duty  status  as  a  soldier  wldUn  tbe 
meaning  of  the  bonus  acts. 

Tbe  result  reached  Is  rl^t  The  career 
<3t  a  naval  <^cer  appealed  to  relator,  and 
to  that  md  he  sought  an  appointment  to 
the  Naval  Academy  at  Annapolis.  He  soe* 
ceeded  and  was  a  student  therein  when  the 
war  with  Germany  was  declared.  Such 
students  are  designated  midshipmen.  Thej 
are  not  ofilcers  but  undergoing  instruction  to 
bectmie  such.  The  record  does  not  indicate 
that  the  war  affected  or  changed  relator's 
course  of  Instruction  and  training  any  more 
than  it  changed  that  of  the  cadets  at  West 
Point  We  imderstand  that  the  midshipmen, 
as  a  part  of  their  course  of  instruction,  must 
have  cwtaln  months  of  training  on  board 
of  a  battleship  or  oa  sane  unit  of  a  naral 
squadron.  Tbe  return  does  not  show  tbat 
any  part  of  snch  training  of  relator  was  opOB 
ships  engaged  In  aerial  war  swvlce.  We  un- 
derstood the  attorney  for  respondents  to  con- 
cede that  during  the  time  any  cadet  from 
West  Point  or  any  mldshli^nan  ftom  Anaap> 
oUs  was  actually  engaged  in  military  or  na- 
val service  during  tbe  war  with  Gttmany  be 
la  enUUed  to  a  bonus,  provided  he  was  an 
appointee  from  this  state  so  as  to  be  able  to 
claim  a  residence  here.  Tha  contention  of 
relator  tbat  the  mere  admission  to  AnnapoUs 
as  a  midshipman  made  him  a  member  of  the 
nayal  fKces  of  tbe  United  States  we  need  not 
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discuss,  for  we  are  clear  that  tbe  Legislature 
never  Intended  to  give  a  bonus  to  students 
wbile  pursuing  the  ordinary  course  of  In- 
struction therein. 

Relator  cites  United  States  t.  Baker,  125 
U.  S.  646,  8  Sup.  Gt  1022,  31  L.  Ed.  824; 
rnlted  States  v.  Cook,  128  U.  S.  254,  9  Sup. 
Ct  106,  32  L.  Ed.  464;  United  States  t. 
Stahl,  151  U,  S.  866.  14  Sup.  Ct  347,  38  L. 
Ed.  194 ;  to  the  effect  that  an  appointed  mid- 
shipman Is  an  officer  of  tbe  navy.  But  In 
Weller  t.  United  States,  41  Ct  CL  324,  It  Is 
pointed  oat  that  a  mldsbipman  under  the 
law  now  In  force  Is  not  tbe  same  as  wben 
the  aboye  decisions  In  tbe  Supreme  Court 
were  rendered.  But  as  stated,  we  do  not 
tblnk  the  rulings  of  tbe  federal  courts,  or  of 
the  Tftrious  federal  administrative  depart- 
ments, or  naval  officers,  have  much  bearing 
npon  tbe  oonstmctlon  of  our  bonus  acts. 
It  seems  clear  that  there  could  have  been 
no  intent  of  tbe  Legislature  to  give  a  bonus 
to  an  officer  in  the  regular  army  or  navy,  un- 
less he  became  such  officer  prior  to  the  ar- 
mistice and  rendered  some  service  In  the  war 
with  Germany  prior  to  July  31.  1920,  and 
then  only  for  tbe  period  he  was  actually  in 
aocb  service.  Certainly  there  was  no  Intent 
to  bestow  a  bonus  upon  a  student  either  at 
West  Point  or  Annapolis  during  the  time  he 
was  actually  engaged  In  bis  studies  and 
training  In  accordance  with  the  usual  curric- 
ulum of  those  institutions. 

The  writ  Is  qoadied. 


THORNTON  BROS.  CO.  v.  NORTHERN 
STATES  POWER  CO.  (No.  32658.) 

{Supreme  Court  of  Mbmesota.  r«b.  24, 1922.) 

(ByllabuM  &v  ihe  CowtJ 

1.  Elsetrlolty  «=»I8(7)— CoMpasy  Mi  segll- 
gest  Is  piaoing  high  power  wires  20  feat 
above  street  aad  perralttlag  Insulatloa  to 
becoffle  wors. 

Tbe  evidence  supports  a  finding  that  an 
electric  company  was  negligent  io  suspending 
high  power  transmission  wires  but  20  feet 
above  tbe  street  and  permitting  tbe  insulation 
to  become  frayed  and  worn  and  portions  o^  the 
wire  exposed. 

2.  Appeal  aid  errsr  «»843(2)— Wtaather  sarv- 
aat's  ooBtrlbntory  MoHfleMa  oan  be  assorted 
^  third  pTMU  sssd  by  muter  to  racever 
conpsnsatiDR  paid  doss  aet  arise  wben  sols 
eassa  was  third  party's  ■•gllgeioa. 

It  is  an  open  question  whether  the  contrib- 
otory  negligence  of  a  workman  who  has  re- 
ceived compensation  from  his  employer  can  be 
asserted  by  a  third  party  as  a  defense  when 
sued  by  tbe  employer  to  recover  the  amount  of 
compensation  paid  as  provided  by  section  8229, 
Gen.  St  1913,  subd.  1,  par.  3.  The  question 
does  not  ariae  in  this  case,  the  coart  having 


found  upon  sufficient  evidence  Uiat  tte  vAt 
cause  of  the  workman's  injury  was  the  negli- 
gence of  tbe  third  party. 

3.  Master  aad  sarvaat  «»347— CosipeMattoa 
act  glvlag  subrogated  enployer  attorney's 
foes  coBStltutional. 
The  last  paragr^h  of  sntkUviBion  1  <A  sec- 
tion 8229,  making  tbe  tliird  party  liable  for 
reasonable  attorney's  fees  expended  by  the 
plaintiff  in  such  an  action,  does  not  contravene 
any  provision  of  the  state  or  federal  Consti- 
tution. 

Appeal  from  District  Court,  Bamsey  Coun- 
ty; Cbas.  C  Haupt,  Judge. 

Action  by  TboratOQ  Bros.  Company  agalnat 
the  Northern  States  Power  Ccnnpany.  Find- 
ings and  Judgment  for  plaintiff)  and  defend' 
ant  appeals.  Affirmed. 

Briflxs,  W^I  4t  Brigga,  of  St  Paul,  for  ap. 
peUut 

John  J.  Kirtqr.  of  St  Paul,  for  respondent 

LEES,  O.  Plaintiff  is  a  contractor,  and 
on  November  18,  1920,  was  laying  water 
plpee  in  tbe  streets  of  South  St  Paul.  Nick 
Deoker  was  one  of  a  crew  of  men  engaged  in 
filling  tbe  treucbea.  Defendant  maintained 
an  electric  Ugbt  and  power  line  In  South  St. 
PauL  Decker  and  both  parties  to  this  action 
were  subject  to  tbe  provisions  of  tbe  Work- 
men's Compensation  Law  of  this  state  (Gen. 
St  1918,  Si  8195-629(9.  A  macblne  was  used 
to  fill  tbe  trenches.  To  support  the  shovel, 
the  machine  bad  a  rigid  boom,  the  top  of 
which  was  17  feet  above  tbe  ground.  In  do- 
ing tbe  work  it  became  necessary  to  move 
the  macdilne  under  two  of  defendant's  high 
power  transmission  wires.  Tbe  {Kiles  sup- 
porting the  wires  were  on  (^posite  aides  <ft 
the  street,  and  at  tbe  point  of  tb^  attat^ 
ment  the  wires  were  20  feet  above  the 
ground.  They  sagged  between  the  poles,  and 
tbe  boom  would  not  clear  them.  A  similar 
situation  had  been  encountered  a  number  of 
times  before,  and  on  each  occasion  one  of 
{dalntltre  employees  climbed  up  tbe  boom 
and  lifted  the  wires  over  It  On  this  par- 
ticular occasion  tbe  engineer  operating  the 
fllUng  machine  directed  Decker  to  go  up  on 
tbe  boom  and  lift  tbe  wires.  He  proceeded 
to  do  so,  and  lifted  the  first  one  over  tb'e 
top  of  the  boom  safely,  but  when  be  attempt- 
ed to  lift  the  second  wire  he  received  an 
electric  shock  which  caused  him  to  fall  to  the 
ground,  thus  seriously  Injuring  blm.  Decker 
elected  to  dalm  compensation  from  i^lntiff 
and.  bis  claim  having  been  duly  adjusted, 
plaintiff  brought  this  action  to  recover  from 
defendant  the  amount  It  bad  paid.  The  ac- 
tion waa  brought  pursuant  to  the  third  para- 
graph of  EUbdivlaion  1  of  section  8229,  G.  S. 
1913. 

Tbe  complaint  dtiarged  def  »daat  with  Di- 
ligence in  anspending  its  wires  too  near  tbe 
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ground  and  failing  to  keep  tbem  properly  in- 
flulatftd.  A  Jury  trial  was  waived,  and  ttie 
court  made  findings  in  ptalntUTg  favor,  up- 
on which  judgment  was  entered.  This  ap- 
peal is  from  tbe  jntUiment 

It  was  found  tliat  De<^er's  injuries  were 
caused  sol^  by  reason  of  defendant's  neg- 
Ugoice  in  maintaining  ita  power  wires  in  a 
dangerous  and  defective  condition.  There 
was  a  gpedflc  finding  that  there  were  bare 
spots  on  tbe  second  wire,  due  to  the  fact  that 
the  Insulation  was  worn  and  frayed,  and 
that  Detter's  bands  came  In  omtact  with 
one  of  the  exposed  portions  of  tiie  wire. 

[1]  1.  The  principal  ground  upon  which  a 
revaml  la  soiigbt  la  ttiat  defoidant  was  not 
guUty  of  negligence  entltlli«  Decker  to  re- 
cover bad  lie  brongbt  an  actltm  for  damagra. 
The  substance  of  the  argnment  la  tbat  de- 
fmdant  was  under  no  obligation  to  Insolate 
ita  wires  at  the  place  In  question;  that  it 
was  plalntura  duty  to  reqnest  defendant  to 
raise  them  If  th^  were  too  low,  before  at- 
tempting to  move  tbe  flUer  under  them ;  that 
l^aintdfl  and  Detdcer  were  trespasseiB;  and 
that  defaidant  could  not  reuKmably  anUd- 
pate  ttiat  any  <me  would  be  redcleas  oiongh 
to  Interfere  with  a  blg^i  power  dectrlc  wire 
mapended  20  feet  above  the  street  By  aec- 
tl<ni  G.  B.  191S,  defendant  was  required 
to  locate  Its  wixea  In  sucb  a  way  as  not  to 
Interfere  with  the  safety  and  convenience  of 
ordinary  travd  over  tbA  street  Its  omten- 
tlon  la  tbat  it  did  aU  It  vaa  required  to  do 
in  ttils  regard  when  i(  suspended  the  wires 
20  feet  above  tbe  ground.  At  that  b^ht 
they  would  not  Interf^  with  vehicles  pass- 
ing along  the  street,  and  It  is  probably  true 
that  negligence  could  not  be  imputed  to  de- 
fendant on  the  sole  ground  that  Ita  wires 
were  strung  too  low. 

Chapter  366,  Laws  1917  (Gen.  St  Supp. 
1917,  H  2602—9,  2602—10),  prohibits  the 
moving  of  a  building  or  othw  structure 
along  a  street -in  a  manner  which  will  un- 
necessarily interfere  with  electric  wires,  pro- 
vides for  compensation  to  the  owner  when 
required  to  displace  th^  to  permit  a  build- 
ing or  stmcture  to  be  moved,  and  declares 
that  the  act  shall  not  apply  to  work  done 
upon  a  street  by  or  for  a  municipality,  or 
to  the  moving  of  a  building  or  structure  18 
feet  or  less  In  height  Section  894tJ,  O.  S. 
1913,  declares  that  it  shall  be  a  misdemean- 
or to  Interfere  in  any  way  wlQx  electric  wires 
legally  strung. 

It  Is  a  matter  of  common  knowledge  tbat 
houses  are  moved  along  streets,  and  will 
rarely  clear  wires  less  than  18  feet  above  the 
ground.  Excavating  machinery  Is  general- 
ly used  In  grading  streets  and  laying  wa- 
ter and  sewer  pipes,  and  such  machinery 
may  require  as  much  clearance  apace  as  a 
bouse.  It  must  be  presumed  that  defendant 
had  knowledge  of  these  facta.  Tbe  wires 
carried  a  deadly  current  of  electricity,  'Sbsg 


were  insulated.  There  was  evidence  tending 
to  show,  contrary  to  popular  belief  that  in- 
sulation afTorda  no  protection  to  one  comlns 
in  contact  with  a  wire  of  hl^  voltage  There 
was  also  evidmce  that  electric  wfres  had 
been  handled  as  these  ven  without  harm, 
and  that  It  was  customary  to  lift  them  am 
the  machine  was  moved.  Undi  la  made  of 
the  fact  that  no  bad  results  followed  wtaeo 
DetdEer  lifted  the  first  of  the  two  wires  over 
the  boom.  If  there  was  no  protectiim  In  in- 
sulation, it  Is  difficult  to  understand  why 
there  had  been  no  accident  before. 

We  are  of  the  <vInlon  that  the  evidence 
would  not  compel  a  finding  that  defendai^ 
waa  under  no  duty  to  Insulate  these  wires. 
We  are  also  of  the  opinion  that  tbe  evldmce 
sui^OTts  Hie  finding  that  the  defective  on^ 
ditlcm  of  tbe  Insulation  waa  the  cause  of  the 
accident  ^e  AegreeoX  care  which  the  law 
exacts  of  (me  who  employs  so  dangerous  an 
agency  as  ^tectridty  has  been  repeatedly 
stoted.  Gilbert  v.  Dulutb,  eta,  Co.,  03  Minn. 
09,  100  N.  W.  653,  106  Am.  St.  Bep.  430: 
Musolf  T.  Duluth,  etc;,  Co.,  108  Minn.  369, 
122  N.  W.  499.  24  Li.  B.  A.  (N.  S.)  4S1;  Boppe 
V.  Olty  of  Winona,  113  Minn.  262,  129  N.  W. 
677,  88  L.  B.  A.  (N.  S.)  449,  Ann.  Caa.  1912A. 
247;  Davidson  V.  Otter  Tail  Power  Ca,  185  N. 
W.  644.  Applying  the  role^  we  sustain  the 
finding  tfiat  defendant  was  negligent 

[2]  2.  It  Is  contended  tliat  Decker  waa 
gidlty  <ii  ctmtribntory  negligence  aa  a  mat- 
ter of  law.  The  argnmait  is  that  be  knew 
the  wires  carried  an  electric  current,  ahould 
hiave  known  that  It  might  be  of  high  volt- 
age, If  he  had  looked,  must  have  seen  that 
the  insulation  had  come  off,  and  heace  what- 
ever danger  there  mlg^t  be  was  open  and 
obvious  to  htm.  Plaintiff  contends  that  de- 
fendant cannot  assert  the  contributory  n^ 
llgence  of  Decker  as  a  defense.  It  makes 
the  point  that  by  becoming  subject  to  tbe 
Compensation  Act  defendant  surrendered  the 
right  to  interpose  the  so-called  common>law 
defuses  to  actions  brought  by  workmen  of 
other  employers  also  subject  to  tlie  act. 

The  trend  of  our  decisions  is  not  in  line 
with  tois  contention.  It.  has  been  held  that 
the  phrase  "circumstances  also  creating  a 
legal  liability  for  damages'*  In  section  8229 
has  reference  to  the  workmen's  common-law 
right  of  recovery,  Carlson  v.  Minneapolis  St 
By.  Co.,  143  Minn.  129,  173  N.  W.  405,  that 
the  statute  gives  no  right  to  proceed  against 
the  third  party  under  the  Compensation  Act, 
Hansen  v.  N.  W.  Fuel  Co.,  144  Minn.  105, 
174  N.  W.  726;  and  in  MetropoUtan  Milk  Co. 
V.  MinneapoUs  St  Ey.  Co.,  183  N.  W.  830^ 
it  was  said  that  there  must  be  negligence  on 
the  part  of  the  third  party,  and  it  must  not 
appear  that  tbe  workman  was  contributorlly 
ne^igent  Whether  the  workman  was  con* 
tributorily  negligent  was  not  involved  in  the 
case  last  cited.  The  effect  of  Ms  being  so 
could  not  be  decided.  The  statement  baa 
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only  tbe  force  of  a  remark  In  tbe  conn  of 
a  dlBCOMkm,  and  not  tbe  efCeet  ot  a  decUim. 
TbA  QneBUoD  la  not  dlacnined  In  defendants 
brief.  Until  It  uIsm  In  a  eaae  where  It  la 
directly  InvdlTed.  we  prefer  not  to  glre  it 
further  consideration.  It  may  rtlll  be  re- 
garded as  an  open  qaesticoi.  It  does  not 
arise  bere,  for  tbe  flndli^  that  Decket's  In- 
Jnrlea  wwe  catued  sol^  1^  defendanfa 
netflgttice  la  supported  1^  the  eridence,  and 
condoBlTely  negatlres  bis  alleged  contxUm- 
tory  negligence. 

This  ttudlng  also  answers  the  contention 
that  plaintiff  was  gnUty  of  contrlbatory  neg- 
ligence In  directing  Decker  to  lift  the  wliea 
over  the  boom. 

tS]  8.  The  thliid  paragraph  of  snbdlvlslon 
1  of  section  8229  gives  an  onployer,  sabro- 
gated  to  tbe  right  of  his  «np1oyee  to  recover 
from  a  third  person,  his  reasonable  attor- 
ney's fees  expended  In  securing  a  recovor. 
This  Is  attacked  as  dass  legislation  amount- 
Ing  to  a  dralal  of  the  equal  protection  of  tbe 
law  to  persons  fn  def^dant's  situation,  ^e 
question  Is  disposed  of  by  Mattdson  t.  Min- 
neapolis St.  Sy.  Co.,  126  BClnn.  28^  148  N. 
W.  71.  L.  R.  A.  IdlOD,  412.  where,  after  re- 
ferring to  this  provision,  it  was  said: 

find  nothing  in  these  provlslottt  contra- 
vening any  of  the  provlBions  of  the  CoDBtitn- 
tion.  They  apply  to  and  Und  only  thoee  who 
have  Tolnntaiily  accepted  and  agreed  to  them." 

Tba  oQier  isalgnmenta  of  error  reaulre' 
no  discussion. 
Judgment  affirmed. 


MOWRY  V.  GOLD  STABECK  CO.  st  at. 
(Snpreme  Coort  of  North  Dakota.   Jan.  81. 

mz.) 

faytUbnt  &y  Of  Comi^ 

1.  WltaeHet  1 38— Testimony  oonoernlag 
'fa«BSaetloas  witli  deceased  admissible,  wtaere 
aeoe  of  parties  are  reprasentatlves,  hsirt,  er 
aext  af  kla. 

In  an  action  to  determine  adverse  cbdms 
iriiere  no  one  of  the  parties  Is  a  person^  rep- 
resentative, the  heir,  or  next  of  kin  of  a  de- 
ceased person,  testimony  concerning  transac- 
tions had  with  Bu^  deceased  person  is  not 
rendered  Inadmissible,  jmrsnant  to  section  7871, 
Comp.  Laws  1913. 

2.  Qalstlsg  title  «s944(3)— Csort  held  to  have 
properly  4xed  priority. 

In  an  action  to  determine  adverse  claims, 
it  ia  hiid,  for  reasons  stated  in  the  opinion, 
that  the  trial  court  did  not  err  in  determining 
the  defendant  to  be  the  eqnitable  owner  ot  the 
land  and  in  fixing  the  priori^  of  liens  there- 
upon. 

Bobinson,  J.,  dissenting: 


Appeal  from  District  Oourt,  Bolrtte  Oood- 
ty;  Butte.  Jadg& 

Action  by  Jason  Li  Mowry  against  the 
Gold  Stabeck  Company,  form^Iy  known  as 
tbe  Oold-Stabeck  Loan  ft  Credit  Company, 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Fred  L.  MLsworth,  of  Minneapolis,  Minn., 
and  Fred  E.  Harris,  of  Bella,  tor  appellant 

W.  O.  {jTewbouse,  of  MlimeapoUs;  Minn., 
B.  a  Morton,  of  Garrlngton.  and  J.  J.  Weeks, 
of  Bottineau,  for  respondents. 

BBONSON,  J.  This  Is  an  action  to  deter- 
mine adverse  claims  conoemlng  one-half  sec- 
tion of  land  in  Bolette  county.  Tbe  plaintiff 
has  appealed  from  tbe  judgment,  and  bas 
demanded  a  trial  de  novo. 

The  trial  court  found:  That  tbe  Twin 
City  Investment  Company,  tbe  owner  of  the 
land,  in  May,  1915,  gave  to  one  Winter  a  con- 
tract for  a  deed.  That  Winter  in  May,  1916, 
asslf^ed  sucb  contract  to  tbe  defendant  Bltx. 
In  February,  1914,  the  Investment  company 
made  a  mortgage  for  $5,000  to  Klein.  In 
May,  1916.  the  defendant  Ritz  made  a  mort- 
gage to  the  Oold-Stabeck  Company  for  $2,- 
000.  In  November.  1917,  tbe  defendant  Bits 
being  Indebted  to  Wheelock  Mowry,  the  fa- 
ther of  the  plaintiff,  made  an  agreement,  for 
purposes  of  securing  sucb  Indebtedness  and 
advances  to 'be  made,  with  Mowry  to  have 
a  warranty  deed  executed  by  tbe  Investment 
company  to  one  Janzow,  and  thence  by  Jan- 
sow  to  Wheelock  Mowry,  to  secure  $5,000 
then  due  from  Bltz  to  Mowry,  and  that  there- 
upon Mowry  would  execute  a  contract  for  a 
deed  to  Bltz  for  reconveyance  upon  payment 
of  sucb  $0,000  and  tbe  $G,000  first  mortgage. 
Sucb  deeds  and  contract  were  made;  At 
that  time  tbe  defendant  Bltz  bad  paid  to 
tbe  investment  company  tbe  balance  owing 
on  tbe  contract  for  a  deed  with  Winter,  and 
Bltz  was  fbm  entitled  to  a  warranty  deed 
of  tbe  land.  At  that  time  Wbeelock  Mowry 
bad  full  knowledge  of  tbe  Oold-Stabeck 
mortgage,  and  that  tbe  same  was  unpaid. 
That  tbe  plaintiff  at  all  times  had  full  knowl- 
edge of  such  transactions.  Tbe  plaintiff,  or 
other  members  of  tbe  Mowry  family,  paid 
taxes  and  the  principal  and  interest  of  the 
Klein  first  mortgage,  aggregating,  In  toto 
with  interest.  $6,869.36.  That  the  defendant 
BltB  Is  tile  owner  of  tbe  lands,  and  entitied 
to  the  possession  subject  to  tbe  payment  to 
plaintiff  of  $6,869.36,  the  $2,000  Oold-Stabeck 
mortgage  wltb  interest,  and  tbe  sum  of  $5.- 
WO  to  the  plaintiff  with  interest  Pursuant 
to  sucb  findings  judgment  was  entered.  In 
the  evidence  it  appears  that  Wbeelock  Mow- 
ry died  In  1919,  and  i^or  thereto  made  a 
deed  of  the  land,  dated  March  29,  1919,  to 
the  plaintiff  for  a  consideration  of  $1  and 
other  valuable  conslderationa.  At  (he  trial. 
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d^ebdABt  BltK  tefltlfled  coucemSng  man; 
transactlona  and  arrangemoits  had  with 
Wbeelock  Mowry,  then  deceased.  Tbe  record 
i9  Itmg,  and  the  exhibits  numerous.  It  In 
unnecessary  to  state  at  length  the  evidence. 
The  plaintiff  contends  that,  upon  the  rec- 
ord, he  is  an  Innocent  purchaser  of  the  land 
without  notice  of  the  Gold-Stabeck  mortgage, 
and  that  the  trial  court  should  have  con- 
firmed his  title;  that  the  trial  court  er- 
roneously permitted  the  defendant  Ribs  to 
testify  concerning  transactions  had  with  a 
deceased  person;  that  the  contract  for  a 
deed  given  to  Ritz  by  Mowry  was  duly  can- 
celed, and  the  defendant  Ritz  had  no  title 
In  the  land;  that  the  Gold-Stabeck  mortgage 
did  not  attach  to  the  land  so  far  as  plain- 
tiffs Interests  are  concerned;  that,  In  any 
event,  the  trial  court  erred  in  not  allow* 
log  priority  to  the  plaintiff  for  certain  pay* 
ments  made  for  taxes  and  upon  the  Klein 
mortgage.  The  defendant  cont^ds  that  the 
deed  from  the  father  to  the  plaintiff  was  a 
forgery  (the  trial  court,  in  Its  memorandum 
opinion,  strongly  so  IntlmateE^;  that  the 
trial  court  erred  in  not  granting  ivlority  to 
the  Gold-Stabeck  Company  mortgage. 

[1, 2]  Upon  a  consideration  of  the  entire 
record  we  are  of  the  opinion  that  the  find- 
ings and  condndons  of  the  trial  court  should 
be  sastained.  Although  the  record  Is  nei- 
ther clear  nor  definite  ronoemlng  applica- 
tion that  should  be  ma^  tat  payments  made 
by  Mowry  In  taxes  or  llena  upon  the  land, 
we  are  unable  to  find  that  the  computationa 
of  the  trtal  court  are  erroneous.  The  con- 
tention of  the  plaintiff,  namely,  that  the 
trial  court  erroneously  received  testimony  of 
the  defoidant  Bits  ctmcemlng  transactions 
bad  with  the  deceased  Mowry,  cannot  be 
snstalned.  The  statute,  precliidlDg  tesUmony 
concerning  transactlonB  had  with  deceased 
persons,  la  spedflc  In  its  character,  and  re- 
lates  only  to  actions  wher^  the  personal 
representative^  h^rs,  or  next  of  Un  are  par- 
ties. Section  7871.  a  U  1913.  The  plainttfl 
did  not  ai^>ear  in  that  capacity ;  he  claims 
title  through  a  deed  made  by  his  father 
during  his  lifetime.  Tte  statute  cannot  be 
extended  by  judicial  construction  beyond  its 
plain  application.  I^ke  Groc^  Co. 
Chioatri,  84  N.  D.  386,  400,  158  N.  W.  998; 
Chirke  v.  Boss  aowa)  60  N.  W.  627,  629.  See 
St  John  V.  Lofland.  6  N.  D.  140.  64  N.  W. 
980;  Wlgmore  on  Evidence,  vol.  1,  $  578; 
Druey  v.  Baldwin,  41  N.  D.  473,  479,  172  N. 
W.  663,  182  N.  W.  699;  Williams  v.  Clark, 
42  N.  D.  107, 114, 172  N.  W.  825,  827.  Accord- 
ingly, the  judgment  should  be  in  aU  things 
affirmed. 

GRACE,  a  J.,  and  OHRISTIANSON  and 
BIBDZBIjU  33.t  concur. 

ROBINSON,  J.  (dlssentiug).  The  plaintiff 
brlufs  this  action  to  quiet  title  to  a  half  sec- 


tiou  of  land  in  Rtdette  county.  He  avers 
that  he  is  the  owner  In  fee  simide,  and  that 
defendants  claim  an  estate  adverse  to  him. 
Defendant  Bits  answers  that  In  Hay,  1916, 
the  Twin  City  Investment  Company  was  the 
owner  of  the  land,  and  contracted  to  sell 
the  same  to  Albert  Wint^,  of  Mankato, 
Minn. ;  that  by  a  writtoi  contract  Winter 
agreed  to  pay  $4,000  In  accordance  with  four 
promissory  notes,  and  to  pay  a  $5,000  mort- 
gage of  record,  and  that  In  May,  1916,  for 
the  express  consideration  of  $1,  Winter  as- 
signed the  contract  to  Bits,  of  Minneapolis, 
President  of  the  Twin  City  Investment  Cran- 
pany;  that  on  May  28,  1916,  Bltz  made  to 
the  Gold-Stabeck  Company  a  mortgage  on 
the  same  land  to  secure  $2,000 ;  that  it  was 
recorded  In  July,  1918,  and  that  It  has  not 
been  paid.  To  the  same  effect  is  the  answer 
of  the  Gold-Stabeck  Company.  The  r^ly 
avers  that  at  the  time  of  making  the  $2,000 
mortgage  Ritz  had  no  title  to  the  land,  and 
that  the  mortgage  conveyed  no  title  or  in< 
terest 

The  plaintiff  claims  titie  by  deeds  as  tci- 
lows:  Zfovember  3,  1017.  The  Twin  City 
Investment  Company  conveyed  the  land  to 
Janzow  by  general  warranty  deed,  recorded  " 
November  30,  1917.  November  26,  1917, 
Janzow  conveyed  titie  to  Wheelodc  Mowry, 
the  plaintifTs  grantor,  by  general  warranty 
deed,  recovered  Novembtt  30,  1917.  Novou- 
ber  28,  1917,  Wheelock  Mowry  contracted  to 
convey  the  land  to  Bits  In  consideration 
of  $10,000,  Tlz.  $1,000  on  the  1st  day  of  De- 
cember, 1918,  $1,800  on  (he  lat  day  of  De- 
cember. 1919,  $2^200  on  tiie  1st  day  of  Sep- 
tember, 1820;  $6,000  December  1,  192L 
March  29,  1919,  by  general  warranty  deed, 
recorded  July  12, 1920,  Whe^dE  Mowry  con- 
veyed the  land  to  Jason  h.  Mowry.  The 
chain  of  titie  seems  a  little  crooked.  Winter 
made  no  payment  of  any  consequoice,  and 
Janaow  was  a  mere  go-between.  However, 
the  deed  made  to  Wheelock  Mowry  through 
Janzow  was  made  to  secure  a  loan  as  diown 
by  the  contract  to  convey  the  land  to  Ritz. 
The  deed  to  Wheelodc  Mowry  conveys  to 
him  and  Us  grantors  the  ^al  titie  and  the 
iHissesslon  of  the  land,  and  the  conveyance 
was  not  in  any  way  subject  to  the  Gold- 
Stabeck  mortgage.  When  Bits:  made  that 
mortgage  he  bad  no  title  and  very  litUe 
equity.  The  mortgage  was  not  recorded,  nor 
was  the  contract  recorded  until  Ritz  obtain- 
ed from  Wheelo<^  the  money  to  purchase  the 
land  and  to  pay  the  recorded  mortgages  and 
taxes  against  it  When  a  part?  who  has  no 
titie  to  land  gives  a  mortgage  with  covenants 
of  titie  and  afterwards  acquires  titie,  then, 
as  against  him,  the  titie  Inures  to  the  bene- 
fit of  his  grantee  or  mortgagee,  bat  It  does 
not  take  priority  over  a  deed  or  mortgage 
given  to  secure  the  purchase  price  of  the 
land  and  to  perfect  titi& 

Tbe  only  real  question  In  this  case  Is  on 
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the  amotmt  doe  the  plaintiff.  By  bis  reply 
the  plaintiff  states  the  several  amounts  paid 
to  perfect  title  in  addition  to  the  large  loan 
secured  by  the  Mowry  contract  to  convey  ti- 
tle to  RlfcE.  The  trial  court  computed  the 
several  amounts  paid,  with  interest  at  six 
per  cent  till  June  13,  1921.  It  found  the 
same  to  be  $6,869.36,  and  In  addition  the  sum 
of  $5,000,  with  6  per  cent  per  annum  from 
November  30,  1917,  which  amounted  to  $6,- 
250.  Thus  it  appears  at  the  present  time 
there  Is  due  the  plaintiff  over  $13,000.  On 
the  original  loan  of  $10,000  Rltz  agreed  to 
pay  7  per  cent.,  and  he  never  paid  a  dollar 
on  the  loan.  He  paid  nothing  on  the  prin- 
cipal. Interest,  or  taxes.  He  never  put  any 
good  money  Into  the  land  only  as  he  got  it 
from  Wheetoctc  Mowry.  He  completely  dis- 
regarded all  his  promises  and  obligations  to 
pay  money.  On  the  contract  for  a  deed  he 
agreed  to  pay  7  per  cent  on  the  loan,  and  of 
course  he  should  pay  7  i>er  cent  on  the  ori^ 
Inal  loan.  No  error  being  shown,  we  adopt 
the  figures  of  the  trial  eoart,  and  hold  that 
there  Is  now  due  the  plaintiff  $6,969.36,  with 
interest  at  6  per  cent  from  June  13,  1921. 
And  there  is  due  $6,000,  with  interest  at  6 
per  ceat  from  Novmlwr  80,  lftL7.  And  there 
Is  due  for  Interest  on  the  original  loan  1  per 
cent  a  year  since  November  30,  1917,  the 
date  of  the  contract  by  which  Bits  agreed  to 
pay  7  per  cent  on  $9,000.  The  1  per  cent 
is  to  make  In  all  7  per  cent 

And  as  Bits  by  his  answer  presented  a 
false  laane  hy  claiming  title  to  the  land,  in- 
stead of  offering  to  pay  the  amount  due  and 
demanding  a  deed,  he  abould  pay  the  coats  of 
the  trial  court  and  at  the  appeal  to  this 
court  Hence  tiie  trial  court  should  set  aside 
tha  Jodgmmt  herein,  and  In  lien  thereof 
enter  judgment  to  tills  effect:  That  the 
I^alntlff  Is  the  owner  of  the  fee  title  to  the 
land  in  question,  and  that  the  same  is  not 
subject  to  any  prior  liens  or  dalms.  That 
there  la  due  the  plaliittfl  from  Herman  C 
Bits  $6,860.8^  with  Interest  at  6  per  cent 
from  June  13,  1921.  $S,000,  with  Interest  at 
6  per  cent  from  November  30,  1917,  and  1 
per  cent  a  year  on  $9,000  from  November  30, 
1917^  amounting  to  a  sum  to  be  computed 
by  the  court  at  the  time  of  entering  Jndg* 
ment,  and  stated  in  the  judgment.  Also, 
that  Herman  Bits  may  pay  the  same,  with 
Intwest  at  6  per  cent,  within  60  days  after 
the  entry  of  judgmmt,  with  the  costs  of  the 
trial  court  and  the  costs  itf  the  appeal,  and 
on  sudi  paymoit  the  jAalntUf  must  release 
and  quitclaim  to  Herman  0.  Bits  the  title 
to  said  land;  and  If  payment  be  not  so 
made,  then  that  the  land  be  advwtlsed  for 
sale  and  sold  by  the  Edierlfl  of  Bolette  coun- 
ty the  same  as  on  a  regular  mortgage  fore- 
closure, to  satisfy  the  amount  due,  with  in- 
terest and  costs.  And  if  the  land  be  not 
redeemed  within  a  year  from  the  date  of  sale 


as  provided  by  law,  then  that  Herman  C. 
Bitz  and  all  persons  claiming  under  him  he 
forever  barred  from  any  titles  daim,  lien, 
or  Interest  In  aaiA  land. 


HODGES  at  at.  v.  SNYDER  at  al.  (No.  4849.) 

(Supreme  Court  of  South  Dakota.    Jan.  31. 
1922.) 

1.  SiAoola  and  sdiod  distrieta  «=s>22— Statute 
held  to  vailtfats  organization  of  coasolldated 
school  dlatriot  prevloosly  adjudged  void  by 
Judicial  deoree. 

Lftwa  Sp.  Sess.  1920,  c.  47,  curing  defects 
in  organizatioD  of  coDsolidated  school  districts, 
held  to  validate  organieation  of  district  pra- 
viouslr  adjudged  invalid. 

2.  CoBstltatlona]  law  <s=357— Curstlve  act,  val- 
Idatlsg  organization  of  dlstrlot  prevloasly  ad- 
judged void  by  Judlolal  dsoree,  held  not  ex- 
ercise »r  Judlolal  power. 

Laws  Sp.  Sess.  1920,  c.  47,  curing  defects 
in  organization  of  consolidated  school  districts 
held  valid  in  so  far  as  it  validates  orgaoizati<m 
of  district  previously  adjudged  void  judicial 
decree,  since  such  legislation  is  not  in  attempt- 
ed exercisa  of  jnAdal  power,  nor  an  attaint 
to  control  or  reverse  the  aetimi  of  the  courts 
but  is  a  proper  exercise  of  legislative  func- 
tions, and  its  effect  is  simply  to  remove  that 
which  otharwlse  must  control  the  action  of  the 
court 

3.  Coastltotlaaal  law  •ssllO— Die  eassot  havtf 
vistMl  right  Is  lajasetloaal  order  or  deeroa, 

A  parson  cannot  have  a  vested  right  in  an 
lojunctional  order  or  decree. 

4.  InJoRotlon  «=92I0— rAgalast  oileers  of  ooa- 
iolldated  district  properly  vaoatatf  oa  vallda- 
tloa  of  distrlot  bjy  ouratlve  sot. 

Where  Laws  Sp.  Seas.  c  47,  curing 

the  defecU  In  the  organisation  of  oonaolidatad 
districts,  took  affect  after  organisation  of  the 
district  had  been  adjudged  void  by  Jodid^ 
decree  and  the  officers  hsd  been  eojc^ed  from 
acting  as  such,  the  officers  might  have  disre- 
garded the  judgment  and  proceeded  to  act  as 
officers  of  the  district;  but  it  was  proper  for 
them  to  apply  to  the  court  for  an  order  va- 
cating the  decree,  in  so  far  as  it  enjoined  than 
from  acting  as  officers  of  the  dlstrlet. 

Appeal  from  Circuit  Court.  KlngslNuy 
County ;  Alva  E.  Taylor,  Judge. 

Action  by  J.  H.  Hodges  and  others  against 
G.  T.  Snyder  and  others.  Decree  for  plain- 
tiffs. From  an  order  denying  a  motion  to 
vacate  part  of  a  decree  enjoining  defendants 
from  acting  as  officers  of  ccmsolldated  school 
district,  defendants  appeal.  Order  reversed, 
with  directions. 

Null  &  Boyhl,  of  Huron,  for  appellants. 
Hall  .&  Purdy,  <d  Brookings,  tor  resp<md- 
ents.  I 


^Esror  other  caHS  k*  Mine  topic  aad  KET-NUMBBR  In  all  Ker-Humbered  Diserts  and  Indexea 
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WHTTTNG,  J.  TMa  canse  bas  been  before 
ns  upon  a  former  appeal,  our  dedalcm  being 
reported  In  48  S.  D.  166,  178  N.  W.  675.  It 
was  then  held  that  the  attempted  organiza- 
tion of  the  purported  school  corporation,  of 
which  defendants  clalid  to  be  officers,  was 
invalid,  because  there  was  then  no  statute 
auQiorlzlng  the  Incorporating  of  an  inde- 
pendent district  Into  a  consolidated  sobool 
district  Su(^  decision  was  filed  and  an- 
nounced June  24,  1920,  and  remittitur  filed 
below  July  16,  1920.  On  June  26,  1920,  the 
Legislature  enacted  chapter  47,  Laws  Special 
SesBicm  1920.  This  law,  tmder  section  22, 
art  8.  of  the  Constitution,  and  section  6111, 
R.  O.  1919,  went  into  effect  on  the  ninety- 
first  day  after  Its  enactment,  or  September 
26,  1920.  On  September  18>  1920,  the  trial 
court  entered  Its  judgment  based  up<m  the 
judgment  of  this  court  and  held  the  at- 
tempted lncorporatI<Hi  of  defendant  district 
Invalid,  and  pomanmtly  enjoined  the  de- 
fendants— 

'fnmi  proceeding  farther  as  a  consolidated 
school  district,  and  from  In  any  manner  assum- 
ing or  undertaking  to  assume  that  said  pur- 
ported Erwin  Independent  consolidated  b<^oo1 
district  ♦  •  ♦  is  in  fact  or  law  a  consoli- 
dated school  district,  •  ♦  •  and  from  pur- 
chasing any  site  or  erecting  any  school  building 
for  said  purported  consolidated  school  district 
and  from  issuing  bonds  *  *  *  purporting  to 
be  the  obligatlonB  of  said  alleged  Erwln  inde- 
pendent consolidated  school  district  *  *  * 
and  from  advertising  for  bids  therefor,  and 
from  selling  the  same,  and  from  condncting  or 
attempting  to  conduct  said  alleged  consolidated 
school  district  and  from  acting  or  purporting 
to  act  as  officers  thereof." 

After  the  said  chapter  47,  supra,  went  into 
effect,  the  defendants,  basing  their  motion  on 
the  proposition  that  such  statute  cured  the 
defective  organization  of  the  alleged  consoli- 
dated district,  moved  the  circuit  court  to 
vacate  the  provisions  of  the  decree  above  set 
out.  The  trial  court  entered  an  order  deny- 
ing the  motion,  and  from  such  order  this 
appeal  was  taken. 

But  two  questions  are  presented :  (a)  Did 
the  curative  act  apply  to  this  particular 
school  district,  the  final  Judgment  of  the 
trial  court,  adjudging  the  organization  there- 
of Invalid,  having  been  rendered  before  such 
curative  act  went  Into  effect?  (b)  If  the 
answM*  to  the  above  question  be  in  the  af- 
flrumtlTe,  should  app^lants  have  sought  the 
vacation  of  the  Injuuction,  or  should  they 
have  proceeded  in  disregard  of  the  Injunc- 
tional  decree  after  the  curative  act  went  into 
effect? 

In  contending  for  a  negative  answer  to 
the  first  question,  respondents  base  their 
whole  case  upon  the  fact  that,  prior  to  the 
going  into  effect  of  the  curative  act  there 
had  been  a  final  adjudication  bidding  that 
the  attempted  organisation  of  this  alleged 
consolidated  district  was  Invalid.  Thegr 


quote  from  Cooley's  Const  Llm.  (6tli  Ed.) 
IIB: 

**The  legislative  action  cannot  be  made  to 
retroact  upon  past  controversies,  and  to  re- 
verse decisions  which  the  coarts  In  the  ezerdse 
of  their  undoubted  authority  have  made,  for 
this  would  not  only  be  the  exercise  of  a  judi- 
cial  power,  but  it  would  be  its  czerdse  in  the 
most  objectionable  and  offeudTe  forau  •  •  ■  " 

And  from  6  R.  01  U  162: 

"Since  the  Legislature  does  not  possess  and 
cannot  assume  the  ezerdse  of  judicial  powers, 
it  cannot  interfere  in  any  way  with  pending 
judicial  controveraies.  Therefore  the  Legis- 
lature cannot  annul  or  set  aside  the  final  judg- 
ment of  a  court  of  competent  jorisdietton." 

No  one  would  question  the  soundness  of 
the  propositions  cited,  but  they  have  no  ap- 
plication to  the  facts  of  this  case.  No  claim 
is  made  by  respondents  but  that  this  curative 
act  was  a  valid  legislative  enactment,  and 
as  such  applicable  to,  and  effective  for  the 
purpose  of,  curing  any  defect  in  the  organi- 
zation of  other  territory  which  Included  an 
independent  district  and  had  attempted  to 
organize  into  a  consolidated  school  district, 
provided  there  had  not  been,  as  to  such 
territory,  as  there  had  been  as  to  this  one, 
a  judicial  determination  of  the  invalidity  of 
such  attempted  organization.  The  enactment 
of  this  curative  act  was  a  proper  exercise  of 
a  purely  legislative  function;  such  act  in 
no  manner  whatsoever  reversed  or  Interfered 
with  the  judgurent  of  any  court;  what  It  did 
do  was  to  change  the  legal  status  of  every 
territory  constituted  like  the  territory  in- 
volved in  this  action,  and  which,  Uke  this 
territory,  had  attempted,  but  bad  failed,  to 
organize  Into  a  consolidated  district  We 
must  bear  In  mind  at  all  times  that  the 
judgment  of  a  court,  in  an  action  wherein 
the  court  is  called  upon  to  determine  the 
legal  status  of  a  person  or  thing,  does  not 
change  such  status,  but  merely  declares  what 
It  has  been  and  Is.  The  status  of  the  particu- 
lar territory  Involved  in  this  action  was,  after 
the  final  judgment  rendered  In  this  actiim. 
identical  with  Its  status  before ;  It  was  also, 
after  such  judgment,  esactiy  the  same  as  the 
status  of  every  territory  having  within  its 
border  an  Independent  district,  which  bad 
attempted  to  organize  as  a  consolidated  dis- 
trict under  the  law  ^existing  prior  to  the 
curative  act  the  only  difference  being  that, 
as  to  the  one  attempted  consolidation  before 
the  court,  there  was  entered  a  decree, 
addressed  to  those  purporting  to  be  offloers 
thereof  and  forbidding  their  acting  as  such 
officers,  though  acts  of  theirs  would  not 
because  of  such  decree,  have  been  a  whlt 
more  Illegal  than  would  have  been  like 
actions  ot  the  officers  ot  any  like  territory 
as  to  which  there  had  been  no  adjudication. 

Respondents  cite  authorities  In  dtippoil  of 
the  legal  propositions  above  quoted.*  These 
autiuMTlUes.  with  one  or  two  ezcepti<»%  foliy 
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support  such  proposltloni.   In  ttiMe  cases, 

the  I^sladTo  blanches  ot  gOTenimrat  hod 
attempted  to  control  or  oratarn  the  actlmu 
of  courts  In  matters  pecnliarly  within  Judi- 
cial, as  dlstinguishod  from  leglslatlTet  con- 
trol. In  Dorsey  t.  Dors^,  87  Md.  61, 11  Am. 
Bep.  S28,  there  was  inv^dved  an  act  aothorls- 
ing  courts  to  re<H>en  cases  theretofore  de- 
tided  ;  this  act  -was  held  unconstltntitmal  as 
an  attempt  to  exercise  Judicial  power.  In 
Denny  v,  Mattoon,  2  Allen  (Mass.)  301,  79 
Am.  Dec.  784,  it  was  held  that  the  Legisla- 
ture was  without  power  to  validate  insol- 
vency proceedings  that  bad  been  prosecuted 
before  a  person  having  no  title  to  the  office 
of  Judge  of  insolvency.  In  Macartney  v. 
Shlpherd,  60  Or.  133,  117  Pac.  814.  Ann. 
Cas.  1913D.  1257.  an  act  attempting  to  vali- 
date all  appeals  taken  within  a  certain  peri- 
od after  Judgment  or  order  was  b^  invalid 
as  to  appeals  taken  before  the  law  was  en- 
acted. In  Rattilffe  v.  Anderson,  81  Grat 
(Va.)  105,  81  Am.  R^.  716,  an  act  authoriz- 
ing the  opening  of  Judgments  theretofore 
rendered  was  held  invalid.  In  People  v. 
Supervisors,  26  Mch.  22,  a  decision  by  Jus- 
tice Cooley.  it  was  held  that  the  act  In  ques- 
tion was  not  a  curative  act  at  all,  but  an 
attempt  indirectly  to  override  Judgments 
ther^ofore  rend^d.  In  State  v.  Flint,  61 
Minn.  539,  03  N.  W.  1113,  it  was  held  that  a 
Legislature  cannot,  by  an  act  subsequent  to 
Judgment,  grant  a  new  trial  or  trial  de  novo. 
Ean  V.  Chi.  Ry.  Co.,  101  Wis.  166,  76  N.  W. 
329,  and  Kearney  Co.  v.  Taylor,  54  Neb.  542. 
74  N.  W.  966,  are  absolutely  foreign  to  the 
propositions  under  which  cited,  or  to  any 
question  in  the  present  case.  In  De  Chastel- 
liix  v.  Falrcfaild,  15  Pa,  18,  53  Am.  Dec.  570, 
Jt  was  held  that  the  Legislature  has  no  power 
to  order  a  new  trial,  or  to  direct  the  court  to 
order  it,  either  before  or  after  Jdugmentj 
such  power  being  Judicial.  In  Connell  v. 
Vaughn,  40  Ga.  154,  It  was  h^  that  an  act 
authorizing  actions  to  reduce  money  judg- 
ments theretofore  obtained  was  unconstitu- 
tional-. In  Bd.  of  Com.  v.  Workman  (Ind.) 
103  N.  R  99,  a  Judgment  had  been  entered 
under  which  vested  rights  w^  acquired; 
It  was  held  that  by  later  legislation  these 
vested  rights  "coold  not  be  Impaired."  In 
Tbomas  v.  Cl^  of  Portland,  40  Or.  60,  66 
Pac.  430,  the  eonrt  announced  propositlms 
analogous  to  those  quoted  by  respondents 
from  Oooley  and  C.  J.,  supra,  but  held  them 
inapplicable  to  facts  ot  that  case.  It  seems 
too  clear  for  dispute  that  these  dedslona 
have  not  the  sllshteat  bearing  iQKm  the  ques- 
tion before  us. 

[1,2]  The  Legislature  is  the  law-making 
body,  and,  while  acting  within  Its  proper 
sphere,  is  no  more  subject  to  restriction  by 
the  Judiciary  than  the  Judiciary  Is  by  the 
Legislature.  That  the  Legislature  has  ple- 
nary power  to  create  and  define  the  powers 
ot  school  corporations  will  hardly  be  chal- 
lenged.  That  the  Legislature  bad  the  con- 


T.  8NTDBS  869* 

H.W.> 

Btitutional  povrar  to  put  the  curattve  act  In 
anestlon  and  that  the  effect  of  awb  aet  was 
to  legaliM  the  (nrganisation  and  acta  of  all 
otlier  territories  whic^,  like  the  <Hte  involved 
in  this  lltigatloo,  bad  attempted  to  organise 
a  otmsolldated  district  out  of  school  dis- 
tricts which  Indnded  an  Indepaident  dis- 
trict. Is  not  and  certainly  could  not  be  dis- 
puted. What  reason  can  be  urged,  then, 
why  the  action  of  the-  LegUOatoie  Bhould  not 
an?iy  to.  this  particular  territrayl  No  rea- 
son Is  given  why  it  shoold  not,  aa  a  matter 
of  legal  right  The  reason  announced  la 
based  on  the  fact  that  a  court  bad  happened, 
a  few  days  before  this  act  became  effective 
to  declare,  Imt  not  to  create,  the  then  legal 
status  of  this  particular  territory.  The  Leg- 
islature merely  recognized  the  Interpretation 
which  this  court.  In  this  very  actlMi,  had 
Just  placed  on  the  law  then  In  force;  and 
the  Legislatnre,  by  the  new  act,  removed 
all  doubt  as  to  its  Intention,  and  sought  to 
cure  the  results  flowing  from  the  former 
wording  of  the  statute. 

What  we  therefore  have  before  us  is,  not 
the  question  of  whether  the  curative  act  is 
invalid,  because  it  annals  or  sets  aside  the 
Judgment  of  a  court,  bat  the  question  of 
the  right  of  a  court  itself  to  set  aside  and 
vacate  an  Injunctional  order  contained  In 
its  own  decree,  because  of  the  enactmexLt  of 
a  law  that  isconcededly  within  the  legitimate 
legislative  sphere,  and  which  attempts  to  re- 
move that  which  compelled  the  court  to  ren- 
der the  injuuotional  order.  No  one  coold  or 
would  for  a  moment  claim  that  this  act 
would  not  have  applied  to  and  have  affected 
the  status  of  this  particular  territory,  if  It 
had  gone  Into  efltect  but  a  few  days  earlleiv— 
any  time  b^ore  such  status  had  been  ju- 
dicially declnred  by  the  final  Judgment  of  the 
circuit  court  If  this  curative  act  had  gone 
into  eSeiJt  but  a  week  earlier.  It  would  have 
controlled  the  decision  of  the  clrcoit  court 
even  after  our  remittitur  bad  gone  down; 
and,  if  such  court  had  then.  In  accordance 
wltb  the  judgment  of  this  court,  entered  the 
Judgment  it  did  enter,  this  court  upon  ap- 
peal from  such  Judgment  would  have  re- 
versed the  trial  court.  Cooley,  Const  Llm. 
(7th  E}d.)  544;  Pennsylvania  v.  Wheeling 
Bridge  Co.,  18  How.  421,  16  U  Ed.  435; 
Brand  v.  Multnomah  Co.,  S8  Or.  79,  60  Pac. 
390,  62  Fac.  209,  50  L.  B.  A.  889,  84  Am. 
St  Bep.  772 ;  In  re  Clinton  Bridge,  Fed.  Cas. 
No.  2900;  Id.,  10  Wall  464,  19  L.  Ed.  968; 
Sawyer  v.  Davis.  136  Mass.  239,  49  Am.  Rep. 
27;  WiUiams  v.  Sboudy,  12  Wash.  362,  41 
Pac;  160;  Steele  County  v.  Brskine,  08  Fed. 
215,  8»  a  O.  A.  173. 

Why  is  it  that  the  courts  hold  that  cura- 
tive legislation,  enacted  after  suit  brought 
or  even  after  judgment  and  pending  appeal. 
oontrols  the  final  determination  of  the  a<y 
ttont  Simply  because  such  legislation  i*  not 
an  attempted  wetxAse  of  fudiolal  power,  nor 
an  attempt  to  control  or  reverae  the  aietUm 
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0/  tke  eomt,  bnC  to  a  protfer  exardse  of  le^ 
islatl¥e  fonetlUnu,  and  its  ^ect  Is  atn^ly  to 
remore  that  which  otherwise  muat  cootrol 
■the  actloD  of  the  coart  As  stated  In  2  Lewis' 
Sutherland,  Stat.  Gonstr.  1287: 

"It  1b  do  objection  to  a  caratire  act  that  It 
TSUdatea  what  has  previously  been  declared  In- 
Talld  In  a  judicial  proceeding.  The  jadcment 
mar  famish  the  oceaskm  for  fb»  act  Of 
oonrsor  tin  Ijesislatare-  cannot  annol  or  set 
aside  the  jadsment  of  a  court,  but  It  nay  re- 
moTe  a  defett  from  wliich  the  Judgment  iwo- 
ceeded." 

BiQipoee  that  the  Legislatare,  instead  oC 
enacting  the  curatlTe  act.  had  enacted  a  gen- 
wal  law  under  which,  by  Its  mere  passage 
and  irtttumt  any  TObs  of  the  etoctOTS.  all  ter- 
ritories dtuated  Uke  this  Ind^endent  dis- 
trict and  the  sunonndlng  territory  were  de- 
dared  consolidated  sdiofd  districts.  That 
would  hare  been  a  dear  exercise  of  legls- 
latlre  powor.  No  one  would  claim  ttutt  the 
existing  Judgment  would  iHrerent  &e  abdi- 
cation of  such  act  to  the  inrticular  torl- 
ti»y  induded  In  thto  action;  and  there  Is 
certainly  no  reason  why  eodi  Judspnent 
should  be  hdd  high«  In  power  than  this 
curative  act,  when  It  would  not  be  higher 
In  power  than  a  general  law  not  coratlTe 
In  nature.  What  did  this  court  Intmd.  by 
its  opinion  on  the  former  appeal?  Oertainly 
not  to  make  any  holding  that  would  forbid 
the  Iieglslatare,  dtber  by  an  ordinary  act  or 
a  curative  act,  to  change  the  »fa«"g  status 
of  any  sdiocA  district  To  attempt  sudi  a 
restriction  on  the  law-making  part  of  our 
govamment  would  have  been  an  unjnsttllable 
-  intKfecance  on  the  part  of  the  judiciary 
with  ttw  law-making  power  of  a  ciKVdinate 
twandi  of  our  government  What  this 
court  meant  to  do,  and  what  the  trial  court 
by  Its  decree  did  do,  was  to  determine  that 
Otis  territory  did  not  constitute  a  oonsdl- 
dated  district,  and,  during  12ie  time  such 
states  existed,  to  enjoin  Its  functioning  as 
sndk 

[8]  In  the  case  at  bar,  plaintiffs  had  a 
rWit  to  Injunctive  relief  at  the  time  the 
action  was  twooiiit,  because  of  the  then 
law;  tUs  riibt,  as  to  the  future^  rested  sole- 
ly Vfioa  the  continuance  of  sndk  law;  this 
was  not  a  veated  right  end  no  decriae  of 
the  court  could  make  It  sudi;  it  was  sub- 
ject to  be  terminated  whenever  the  law 
dunged.  The  diange  In  the  law,  therefore, 
did  not  deprive  ai^  one  of  a  vested  right 
to  an  injunction,  because  no  one  was  pos- 
seased  of  audi  right — ^neither  the  parties  to 
thia  partlcnlar  suit  nor  the  electors  in  this 
w  any  othtt  twrltory  containing  an  inde- 
pendent district  and  out  of  which  It  had 
been  aoutfit  to  create  a  consolidated  dl»- 
trlet  The  only  vested  rls^t  created  by  the 
Judgment  b^ore  us  la  the  right  to  recover 
Hie  ooata  adjudged  in  fav<n^  of  the  auccess- 
fnl  party;  and  no  <me  to  aedElng  to  have 
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sndi  numey  Jndgmoit  vacated.  Sawyer  v. 
Davis,  supra.  That  a  pnson  cannot  have  a 
vested  rli^t  In  an  Injmictional  order  or  de- 
cree Is  made  perfectly  dear  by  the  opinions 
m  the  cases  dted  abova 

A  good  teat  of  the  soundness  of  a  legal 
pnqra^tlon  Is  the  results  Oat  wU^t  flow 
therefirom.  Suppose  there  are  four  groups 
of  dtoMcts,  and  eadi  has  attempted  to  or- 
ganise Into  a  consAUdated  district;  In  eadi 
group  to  an  Indqtendent  district;  actions  are 
brought  attaAlng  three  of  ttieae  attempted 
consdldattons,  so  that,  when  a  curative  act 
la  introduced  m  the  Legislature,  Uito  situa- 
tion existed:  One  dtotrict,  no  contest;  one 
district^  actkm  still  pending  In  trial  court; 
two  dtotricts,  actUms  pending  on  aroeal< 
After  the  act  to  oiacted,  but  before  It  goes 
into  dTect  the  two  appeals  are  dedded,  and 
the  two  causes  remitted,  one  to  one  circuit 
court  the  other  to  another;  in  one  drcult 
the  jndge.  knowing  that  audi  act  will  go  in- 
to effect  in  a  few  days,  and  seeking  to  fore- 
stall the  effect  ot  the  new  act  enters  Judg- 
ment holding  the  attempted  organization  in- 
valid, and  enjoining  the  territory  from  func- 
tioning as  a  consolidated  district;  in  the 
other  circuit  the  judge,  recognising  the  will 
of  the  law-making  power,  and  desiring  to 
carry  same  into  effect  declines  to  enter 
judgment  until  after  the  act  goes  into  ^- 
fect  and  then,  as  be  would  be  bound  to,  en- 
ters a  judgment  dlamlsslng  the  prayer  of 
the  complaint;  the  result  would  be  that  In 
three  districts  consolidation  to  ujAidd,  In  the 
other  declared  ineffective.  Is  It  possible  that 
the  curative  act  when  It  does  go  into  efl^, 
cannot  apply  to  the  territory  whldi  the  court 
held  not  a  consolidated  district  and  this  be- 
cause, forsooth,  such  act  went  Into  effect 
after  such  holding  of  the  court  and  would  be 
the  »etttH(f  oiiOe  of  a  judgment  of  iuchoourtT 
It  would  truly  be  a  ranarkable  rule  of  law 
that  would  bring  sudi  results,  and  a  remark- 
able power  vested  In  courts,  whereby  they 
might  contror  results  by  hastening  or  delay- 
ing dedsUms.  Undv  such  a  holding,  the 
entering  of  an  opinion  in  the  very  action  that 
may  have  bem  the  one  first  started,  and 
the  one  wUdi  called  attention  to  tbe  neces- 
sity of  further  legislation,  reudera  audi  legis- 
lation, for  all  time  to  come,  Ineffiactlve  as 
to  the  territory  inrcdved  In  sndi  action. 

A  homely  lUustratlcm  demoustrateB  tlie 
fallacy  of  respondents'  contentlona.  A  socie- 
ty has  hy-lawB  under  wliich  evory  man  of  a 
particular  community  and  possessing  oataln 
quallflcatlons  becmnes  Ipso  facto,  because  of 
sudi  qnaUttcatlonsk  entitled  to  memberdiip 
In  sudi  society.  Among  the  necessary  quali- 
fications to  a  required  physical  coudltlou. 
There  are  two  men  suffering  from  the  same 
phystoal  defect  One  seeks  admission,  and 
he  to  subjected  to  wamlnatlen  1^  tme  having 
power  to  pass  on  the  physical  condition  of 
appllcanta  and  to  reject  or  admit  then  to 
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membtfralilp.  This  applicant,  Is  examined,  and 
an  order  made  wherein  It  Is  redted  that 
be  Is  not  qiiallfied  for  membership,  and  is 
rejected,  niereafter  these  two  men  are 
cured  of  their  physical  defect,  and  they  th&i 
both  seek  admission  to  the  H>ctety.  Should 
one  he  admitted  and  the  other  rejected,  and 
this  one  rejected  because  it  was  a  wrong- 
ful exercise  of  the  curative  powers  of  the 
doctor  or  surgeon  to  attempt  to  cure  one 
who  had  been  adjudged  physically  deficient, 
and  that  therefore  anch  applicant  had  not 
been  cured? 

When  the  attention  of  the  court  rendering 
the  Judgment  was  called  to  the  fact  that,  by 
a  proper  exercise  of  legislative  power,  the 
status  of  this  territory  tiad  been  changed, 
and  that,  becaose  thereof,  the  right  of  re- 
spondents to  the  injunction  had  ceased,  such 
court,  not  having  yet  lost  power  over  such 
Judgment,  should  have  vacated  such  portion 
thereof  as  gave  injnnctional  relief,  and  al- 
lowed tbla  coiporation,  which  bad  been 
brought  into  existence  by  the  curative  act, 
to  function.  We  might  well  apply  to  the 
facts  of  this  case  the  words  of  Judge  Daniel 
in  bis  concurring  opinion  in  Penn^lTanla  t. 
Bridge  Oo.,  supra,  where,  in  apboldlas  the 
action  of  Oongreas,  he  says: 

"In  what  has  been  done  by  Congress,  I  can 
luve  no  doubt  that  they  have  acted  wisely, 
justly,  and  strictly  witbln  their  constitutional 
competency.  Bj  their  action  th.ey  have  com- 
pletely overthrown  every  foundation  upon  which 
the  decrees  of  this  court,  the  orders  of  the 
drcoit  judge,  and  every  motion  purporting  to 
be  based  opon  these  or  either  of  them,  could 
rest" 

In  the  present  case,  the  Legislature  in 
no  manner  questioned  the  correctness  of  the 
judgment  of  the  court  The  effect  of  its 
action  is  as  thou^  the  Legislature  had  said 
to  the  oonrts: 

"Ton  have  called  our  attention,  by  your 
jadgments,  to  a  weakness  of  the  law.  We  de- 
sired that  independent  districts  might  become 
parts  of  consolidated  diatricts.  It  seems  that 
we  failed  to  so  provide,  and  you  have  right- 
fully held  that,  as  long  as  the  present  law  re- 
mains, defendants  should  be  restrained.  We, 
however,  have  plenary  power  over  school  cor- 
poration%  axuL  desire  that,  wherever  independ- 
ent districts  have  attempted,  with  other  dis- 
tricts, to  organize  consolidated  distzicte,  such 
acts  shall  be  validated  as  of  the  date  the  abor- 
tive effort  was  made." 

Be  we  ever  so  sensitive  to  legislative  en- 
croachment, we  are  not  justified  in  saying 
that  the  Legislature  has,  in  this  case,  en- 
croached upon  the  powers  of  the  judiciary. 
What  the  Legislature  did  was  purely  legis- 
lative in  its  natnra  It  did  not  overturn  the 
judgment  of  any  court,  or  question  its  cor- 
rectness. 

The  case  that  is  perhaps  the  most  directly 
in  point,  and  in  which  every  possible  phase 
(tf  tbla  case  was  pasaed  upon,  is  that  of 


Ste^e  County  t.  BrsUne,  supra.  Stede. 
county  was  organized  out  of  other  counties^ 
Thereafter  its  oommteslonera  had  the  rec- 
ords of  the  original  counties,  afTecting  title- 
to  land  in  the  new  count?,  transcribed. 
Warrants  were  issued  for  the  work.  Acdoa 
was  brought  on  these  warrants,  and  the  Su- 
preme Court  of  ><n*tb  Dakota  held  that  the- 
comity  commissioners  had  no  authori^  to 
malce  the  contract  upon  which  they  wero 
based.  The  action  was  therefore  dismissed, 
at  plaintiffs'  costs.  The  next  session  of  the 
L^^lature  passed  a  curative  act,  validating 
all  contracts  theretofore  made  of  the  nature 
of  the  one  in  question.  Action  was  then 
brought  in  the  United  States  District  Court, 
and  recovery  had  on  the  claim  against  the 
county.  On  appeal  to  the  Circuit  Court  of 
Appeals,  the  judgm«it  was  affirmed ;  that 
court  adopting  In  full  the  opinion  of  the 
District  Judge,  wliich  opinion  fuUj  answers 
every  question  that  has  been  or  could  be 
raised  In  opposition  to  the  relief  prayed  for 
In  this  action.  We  will  not  quote  at  length 
from  such  opinion,  but  the  following  Is  so 
clearly  in  point  as  to  demand  setting  forth 
herein : 

"Tim  former  judgment  between  these  parties 

simply  declared  the  contract  unenforceable  be- 
cause it  was  made  without  legiedative  author- 
ity. How  can  aoch  a  judgment  be  a  bar  to  an 
action  upon  the  same  contract  after  it  iws 
received  the  legislative  sanction?  Judgments 
declare  the  rights  of  parties  at  the  time  they 
are  pronomiced,  but  do  not  predude  the  asser- 
tion of  rights  Bubsequentdy  acquired.  In  reply 
to  an  objection  Identical  with  that  wUdi  we 
are  now  considering,  the  Supreme  Court  said: 
*It  surely  cannot  be  seriouBly  urged  tlMt  the 
Legislature  is  stripped  of  its  power  to  au- 
thorize a  contract  to  have  effect  in  the  future 
by  judicial  interoretation  of  the  contract,  and 
which  at  the  time  had  reference  to  the  present 
and  the  past  only.  A  very  large  proportion  of 
the  legislation  in  an  the  states  is  prompted  by 
the  decisions  of  the  courts,  and  is  intended  to 
remedy  some  mischief  pointed  out  or  result- 
ing from  the  utterances  of  the  courts  of  the 
country.'  City  of  New  Orleans  v.  New  Orleans 
Waterworks  Co.,  142  U.  &  79^  92,  12  Sup.  Ct. 
142,  35  Ix  Bd.  943." 

So  we  may  say  that  this  curative  act  now 
before  us  was  prompted  by  this  very  action 
which  was  tben  pending,  and  was  intended 
to  remedy  that  very  thing  in  the  tben  ex- 
isting law  upon  which,  plaintiffs  in  this  ac- 
tion were  depending — a  remedy  which  it  was 
clearly  within  the  province  of  the  L^isla- 
ture  to  effectuate. 

In  Williams  v.  Shoudy,  supra,  a  county  Is- 
sued some  warrants  which  were  inralid  be- 
cause certain  requirements,  essential  to  au- 
tborlze  their  issuance,  liad  not  been  comi^ied 
with.  An  order  of  court  was  issued  enjoin- 
ing payment  of  the  warrants.  An  election 
was  thereafter  held,  at  which  the  requisite 
vote  to  authorize  the  Issuance  of  such  war- 
rants was  cast  It  was  held  that  tbla  cured 
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the  origliiti  defect  and  that  Oie  Injunctlonal 
order  ceased  to  exist  Tbe  court,  dtlng  tbe 
Wheeling  Bridge  Case  as  authority,  said : 

"Tht  SFOunds  apoD  and  reasons  for  which  it 
[the  injunction]  issued  no  longer  existed  after 
Hid  warrants  were  validated,  and  by  reason 
of  the  changed  conditions  it  became  Ineflec- 
tnal." 

We  have  not  overlooked  the  case  of  Wis- 
consin TeL  Co.  V.  Krueger,  115  Wis.  150,  90 
N.  W.  458.  We  deem  the  reasoning  therein 
unsound  and  the  conclusion  wrong.  Even 
though  It  was  wrongful  to  have  the  tele- 
phone pole  at  the  particular  place  prior  to 
the  new  law,  It  could  become  rightful  under 
the  new  law.  However,  the  court  In  that 
case  Justify  their  decision  solely  on  the 
ground  that  there  bad  been  a  Judgment  be- 
tween ];ffivate  parties  establishing  private 
rights,  and  note  that  the  case  Is  to  be  dis- 
tinguished from  one  involving  public  rights, 
such  as  are  involved  In  the  case  now  before 

US. 

[4]  Appellants,  as  soon  as  the  curative  act 
went  Into  effect,  might  have  disregarded  the 
Judgmrat  of  the  circuit  court  and  proceeded 
to  act  as  otticers  of  the  consolidated  district. 
Such  official  acts  might  have  been  vaUd  and 
effective.  As  to  this  we  advance  no  opinion. 
But  the  circuit  court  -might  have  been  of  the 
view  that,  simply  because  the  facts  npon 
which  it  based  its  decree  had  changed,  was 
not  a  sufficient  cause  to  render  Its  decree 
Inoiieratlve,  and  might  have  held  that,  until 
ita  injunctlonal  orders  were  by  It  set  aside, 
those  disregarding  same  were  punishable  for 
contempt  of  court.  Gertainly,  while  the  dr- 
cvAt  court  yet  had  Jariadictlon  over  this 
cause,  it  cannot  be  claimed  that  aiq[)^ant8 
did  not  proceed  in  a  pToper  manners-one 
disclosing  due  respect  to  the  court  rendering 
the  Judgment — when  they  asked  such  court, 
because  of  the  change  In  controlling  facts, 
to  vacate  the  injunctlonal  orders.  This 
course  was  pursued  In  the  Wheeling  Bridge 
Gase^  BD^a.  See  wder  at  close  of  oi^on. 

App^ants  are  entitled  to  the  r«Uet  sotufh^ 
and  have  sought  same  In  the  proper  manner. 
The  order  appealed  from  Is  reversed,  and 
the  circuit  court  la  directed  to  vacate  the 
injunctlonal  ordera  contained  In  its  final 
Judgmmt 


ALATALO  V.  SHAVER  at  aL« 
ISAACSON  V.  SAME. 
(Nos.  494&-4949.) 

(Sopreme  Court  of  South  Dakota.   Jan.  81, 

1922.) 

I.  Appeal  aad  error  «=9l097(l)— Oplnloi  ea 
foraiar  appasl  law  aa  aabsequeat  appeal. 

Opinions  of  the  Supreme  Court  m  former 
WpeaU  conatitate  the  law  of  the  ease  tn  snb- 
aequent  appeaL 


2.  Ceastttatloaal  law  «a957  —  Sdieala  aai 
sohool  «l8trteta  ^23-CaniUve  aat  M«  val- 
id la  so  far  as  H  valltfatas  oriaaliatlaa  of  eaa- 
solldatetf  achool  distriot 

Laws  Sp.  Sess.  1920,  c  47,  curing  defects 
in  organization  of  consolidated  school  districts, 
held  valid  in  so  far  as  It  validates  organisa- 
tion of  district  previously  declared  void  by  Su- 
preme Court  in  reversing  an  order;  no  final 
judgment  having  been  rendered  thereon. 

3.  Constltuttosai  law  «=>I93— Legislature  nay 
validate  by  curative  act  any  prooeedlnp 
which  It  mlpht  have  authorized  In  advance. 
In  abseaoe  of  oonstltuttonal  prohlbltlos. 

Where  there  is  no  constitutional  prohibi- 
tion, the  Legislature  may  validate  by  curative 
act  any  proceeding  wMch  it  might  have  au- 
thorized In  advance. 

4.  Statutes  ^=}I04— Curative  aot  held  not  a 
"special  law." 

Laws  Sp.  ScsB.  1920,  c  47,  caring  defects 
in  organization  of  consolidated  school  districts, 
held  not  a  "special  law,"  within  Const,  art.  8, 

5  23,  prohibiting  the  enactment  «f  apodal  laws 
in  certain  cases. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Virst  and  Second  Series,  Special 
Law.] 

5.  Schools  and  sohool  dlstriots  «=»I03(I)— Car- 
atlve  aot,  validating  orgaaizatlon  of  oonsol- 
Idated  aclioel  distriot^  held  to  validate  taxes 
levied  for  tappert  of  distriot  kMsro  oreaal- 
zatioB  was  validated. 

Laws  Sp.  Bess.  tSSO,  e.  47,  curing  defeeta 
in  organisation  of  oonsiAidatad  school  districtai 
held  to  validate  taxea  tovied  fwr  suppevt  of 
the  district  before  Ita  organisation  was  val- 
idated. 

A.  CoBstKatloaal  law  «s>l05— Oaa  eanaot  have 
vested  right  to  rooovor  taxea,  where  Leglsla- 
tnre  Iwa  converted  aioral  daty  to  psy  taxes 
lato  a  letal  ^Htatloa. 

One  cannot  have  a  vested  rl^t  to  recover 
taxes.  If  there  existed  a  moral  duty  to  pay  the 
taxes,  where  the  Legislature,  without  Violating 
any  constitoUonal  inhibition  or  restriction,  has 
converted  such  moral  duty  into  a  legal  obUga- 
tlon. 

Appeal  from  Oircnit  Court,  Hamlin  Coun- 
ty ;  3.  H.  Bottnm,  Judge. 

Actions  by  John  Alatalo  against  E8th»  M. 
Shaver  and  others  and  by  Isaac  S.  Isaacson 
against  Esther  M.  Shaver,  C.  P.  Leonard, 
and  others.  From  ordas  sustaining  demur- 
reru  to  the  complaints,  plaintiffa  a^azat^ 
anpeal  Orders  affirmed. 

Eugene  P.  Campbell  and  Loncka,  Haache 

6  Fol^,  all  of  Watertown,  for  appellant!. 
H.  A.  Linstrom  and  F.  J.  Benthhi,  both 

of  HaytU  for  reapondento  Shaver  and  others. 

M.  J.  Bpssdl  and  UcFarlasd  &  Kr»na, 
all  ojC  Watertown.  for  respondents  Lecniard 
and  others. 

WHITING,  J.  These  canaea  wen  b^ore 
us  upon  former  anneals.   Oar  oxdnUms  wUl 


«s»Fer  otber  easM  see  wom  toplo  and  K&T-NUMBBR  In  aU  Kay-Nomlwred  Dlgmts  aatt  mouia 
•Hdtwrlng  deoled  Hartflt  IML 


Digitized  by  Google 


B.DJ 


AIiATAIfO  V.  SHAVBB 

<Me  K.vr.) 


873 


be  fotmd  reported,  under  Uie  tlOe  of  laaac- 
eon  V.  Parker.  In  40  S.  D.  102, 166  N.  W.  309, 
in  42  S.  D.  662,  176  N.  W.  663.  and  in  43  S. 
D.  142,  178  N.  W.  m  Beferenoe  is  made 
to  Bucb  opinions  for  an  understanding  of  tbe 
facts  pleaded,  tlie  varlons  issues  tbat  have 
been  raised,  and  tbe  bOldlngs  of  this  court 
It  will  be  found  that  this  covrt.  by  reversluff 
orders  sustaining  denrarrers  to  the  com- 
idaints,  has  held  the  attempted  creation  of 
the  consolidated  school  district  void,  Qpon 
tbe  ground  that  tbe  statute  under  which  it 
was  atteny)ted  to  be  wganlzed  did  not  au- 
thorize the  Inclusion  of  an  Independoit  dis- 
trict In  a  cmiBolidated  district.  When  these 
causes  were  remitted  to  the  trial  court  after 
the  last  of  the  above  oidnlons,  plaintUh  were 
granted  permission  to  amend  ftuHr  com- 
plaints. The  amaidmaits  were  in  tbe  nature 
of  supplementary  pleadings,  alleging  the  pay- 
ment of,  and  seeking  to  recorer,  further  tax- 
es tbat  had  been  paid  under  protest  since 
the  dates  of  the  original  omnplatnts.  De- 
feodsnts  again  demurred  to  the  comi^aints, 
and  tbe  trial  court  again  sustained  tbe  de- 
murrers. It  is  from  tbe  tnrders  sustaining 
such  demurrers  tbat  these  appeals  were 
taken. 

[1]  The  former  oi^nlons  at  this  court  haT- 
Ing  announced  ttie  law  ot  this  case,  the  or^ 
ders  appealed  from  must,  of  necessity*  be 
reversed,  unless  by  the  paBsage  of  certain 
curative  acts,  the  abortive  attempt  to  lnccM^ 
porate  tbe  school  district  has  been  validated. 
Since  the  tomux  f^tpesls,  but  prior  to  tia 
rulings  of  the  trial  court  from  wbldb,  the 
resent  appeals  were  taken,  the  liOglslatare 
passed  two  curative  acts— chapters  2  and  47, 
lAws  Special  Session  18Q0.  The  first  18  a 
qieclal  act  purporting  to  validate  the  o^anl- 
KBtion  of  this  particular  consolidated  sduwl 
district  Tbe  othor  spe<dflcally  autiborlzes 
tbe  organization  of  consolidated  school  dis- 
tricts through  the  union  of  an  Independent 
school  district  and  one  or  more  other  school 
districts;  purports  to  validate  all  acts  and 
proceedings  relating  and  pertaining  to  the 
organization  of  consolidated  school  districts 
organized  or  att^pted  to  be  organized  under 
the  law  under  which  It  had  been  attempted 
to  organize  this  school  district;  purports  to 
so  validate  such  organizations,  notwithstand- 
ing IrregulBritlefi,  omissions,  and  defects  in 
tbe  proceedings  taken,  and  notwithstanding 
any  want  or  lack  of  power  to  authorize  same 
under  tbe  former  statute;  purports  to  vali- 
date such  organizations  as  of  tbe  dates  of 
such  abortive  attempts;  declares  such  or- 
ganizations so  validated  to  have  existed  as 
consolidated  school  districts  since  their  at- 
tempted organizations ;  and  validates  all  the 
acts  of  the  olDcers  of  said  organizations,  In- 
cluding all  proceedings  for  taxation  in  sup- 
port of  such  organization. 

It  seems  conceded  that  the  ultimate  ques- 
tions before  us  are:  (1)  Has  the  abortive 
effort  to  incorporate  tbe  otnuriidated  district 


been  entirely  validated  the  cnratlTe  acts? 
(2)  Even  if  the  district  in  question  is  now  a 
valid  corporation,  have  the  taxes  levied  i^r 
to  the  curative  acts  been  validated  by  audi 
acts?  In  arriving  at  answers  to  these  ques- 
tions, we  find  it  necessary  to  consider  only 
chapter  47.  supra,  and  express  no  opinion 
as  to  the  efCect  of  chapter  2,  supra. 

[t]  AKwUants  contend  that  the  Le^a- 
tore  was  wlthbot  power  to  pass  any  act  to 
cure  proceedings  already  adjudged  jurisdlC- 
tltnally  defective.  Thla  same  omtentfon  was 
u^ed  npcm  a  second  amwal  in  ttut  case  of 
Hodges  V.  Snyder,  43  S.  D.  166,  178  N.  W. 
676.  Our  opinion  <m  tlia  second  appeal  will 
be  filed  at  the  seme  time  this  decision  Is 
filed,  and  will  be  found  reported  in  — '  S. 
D.  — ,  186  N.  W.  867.  Tbat  case  also  in- 
volved tbe  validity  of  the  attempted  organi- 
satloB  of  a  consolidated  district  under  the 
same  law  under  which  the  district  now  un- 
der consideration  was  organized.  In  that 
case,  priw  to  the  enactment  of  chapter  47, 
supra,  this  court,  as  in  the  prcsokt  case,  bad 
held  the  attempted  orgaulxation  «k  the  school 
district  invalid,  and  a  final  Judgment  to  that 
eflfect  bad  been  rendered  by  tbe  trial  court 
in  compliance  with  such  dedslon  of  this 
court  Tbat  case,  therefore,  uiran  the  second 
appeal  presented  a  unique  situation,  and  its 
consideration  required  and  led  to  a  most 
careful  distinction  as  to  the  purpose  and  ef- 
fect of  different  curative  acts,  In  order  to 
determine  what  acts  could  become  ^ectlvf) 
regardless  of  ifflor  judicial  actlcm,  and  what 
ones  could  not.  We  found  that  it  was  tbe 
nature  and  purpose  of  an  act  rather  than 
tbe  fact  0^  pending  actions  or  prior  Judg- 
ment, that  determined  Uie  validity  of  cura- 
tive acts,  except,  of  course,  that  a  cnratlve 
act  whidi  might  be  dCectlve  prior  to  final 
Judgmott  could  never  be  Elective  to  destroy 
a  vested  right  created  by  a  final  Judgment 
However,  In  tiie  present  case,  there  has  new 
beoi  a  final  Juds^nent  Cook^  v.  IfcQnatws, 
19  S.  D.  361,  103  N.  W.  886.  The  law  as  to 
the  tffect  of  curative  acts  ot  the  nature  <tf 
the  one  now  before  ua — being  the  same  one 
before  ua  In  tbe  Hodges  Oase — ^Is  so  condn- 
sively  settled  by  a  line  of  dedslons  to  wbich 
there  Is  no  exception  that  we  t^t  no  hesi- 
tancy in  declaring  tn  the  Hodges  Case: 

"No  one  eoold  or  wotdd  for  a  mnnent  dalm 
that  this  act  would  not  have  applied  to  and 
have  affected  the  status  of  this  particular  ter- 
ritory, if  it  had  gooe  into  effect  ^t  a  few  days 
earlier— any  time  before  such  status  had  been 
judicially  declared  by  the  final  Judgment  of  the 
circuit  court" 

We  have  examined  every  one  of  the  large 
number  of  cases  cited  in  support  of  appel- 
lants' contentions.  Such  examination  dis- 
closes that  each  and  ev^y  case  v^blch  hc^ds 
a  curative  act  Ineffective  Is  like  tbe  cases 
cited  by  the  respondents  In  the  Hodges  Case 
and  reviewed  by  this  court  In  its  opinion 
ther^  While  they  fully  support  the  propo- 
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idUoiu  annonnced  In  Cooler's  Omist  Um. 
113,  and  0  R.  C.  Ia  1^,  and  wbteh  we  quote 
in  tlie  Hodges  Case,  we  con  only  say  of  tbem 
SB  we  said  of  the  cases  dted  by  respondents 
Id  that  case: 

"It  seems  too  clear  for  diiipate  that  these  de- 
cisions have  not  the  slightest  bearing  upon  the 
question  before  us." 

We  are  satisfied  ttiat  at^llants,  when 
they  read  Uiose  decisions  in  the  light  of 
what  we  announce  in  the  Hodges  Case,  will 
recognise  the  clear  line  of  distinction  be- 
tween such  cases  and  the  cases  at  bar.  In 
addition  to  ttae  .authorities  dted  by  na  in  the 
Hodges  Case,  we  would  dte  United  States 
T.  Hdnsien,  20S  TT.  S.  870,  27  Sup.  Ot  7^ 
Bl  U  Ed.  1098.  11  Ann.  Gas.  688 :  Ferry  r. 
Campbdl,  110  Iowa,  290,  81  N.  W.  604,  00 
L.  S.  A.  02;  Mlddleton  t.  Oity  of  StAugus- 
tlne^  42  Fla.  287,  28  South.  421,  80  Am.  St. 
Uep.  227;  People  t.  Stltt.  280  IlL  S63,  117 
N.  IL  784;  Hepburn  v.  Curts,  7  Watts 
300^  82  Am.  Dec.  760;  Brand  r.  Multnomab 
Oo.,  S20  Or.  79,  60  Pac.  380,  62  Pac.  209.  SO 
R.  A.  888^  84  Am.  St  Rep.  772-784;  Sdienley 
Y.  Oommonwealtli,  86  Pa.  20, 78  Am.  Dec  359 ; 
and  McSurely  r.  McGrey,  140  Iowa,  163,  118 
N.  W.  41C — all  ot  which  are  ai^Ucable  to 
the  exact  facts  presented  by  the  cases  now 
before  us.  We  would  call  particular  atten- 
tion to  the  McSurely  Case,  as  the  court 
therdn  passed  upon  a  curative  statute  cot- 
'oring  two  subject  matters — one  invalid  for 
reastms  made  perfectly  clear  In  that  and  the 
vast  number  of  cases  passing  up<m  similar 
proviahms;  the  other,  similar  to  the  act  now 
before  us,  which  all  authorities  bold  valid, 
even  after  final  Judgmmt  holding'  original 
act  void.  In  that  case  the  court  Incidentally 
discusses  the  plenary  powers  of  the  Legis- 
lature over  counties,  powers  similar  to  its 
powers  over  school  districts,  certain  funda- 
mental rules  governing  the  construction  of 
curatlTe  acts,  and  other  questions  applicable 
to  this  cuse.  The  following,  Crmn  the  (pinion 
in  that  case,  aivUes  fully  to  the  case  before 
us: 

"The  •  •  ♦  section  of  the  act  now  be- 
fore us  is  purely  legislative  in  character.  It 
is  neither  executive  nor  Judicial,  and  the  Legis- 
latnre  bad  plenary  power  in  its  field,  subject 
-only  to  eonstitutimiBl  limitations  or  prohiU- 
tiona," 

£3]  Howerer,  an>dlantB  go  furth«'  and 
contmd  Qiat,  aven  though  there  bad  been  no 
action  in  court  determining  the  inralldity  of 
the  act  undw  whiCh  the  attempt  to  organize 
this  consolidated  district  was  made,  we  must 
hold  the  euraflve  act  TOid  because  the  pro- 
ceedings takn  to  organize  the  district  were 
absolntdy  void,  and  curattTe  acta  can  cure 
only  voidable  proceedings.  If  this  conten- 
tion Is  sound,  then  the  nuranwis  consolidate 
ed  dlstrlots  (comprising  former  Indqiendent 
and  oommon  sduMd  district*),  wliidt  were 


organised  In  the  bdltf  tiut  the  law  that  in 
force — the  <me  sou^t  to  be  cured  by  dhapter 
47.  supra— -euQiorlzed  same,  have  no  l^a! 
existence,  even  thoui^  no  action  may  ever 
have  been  brought  to  test  their  validly.  We 
deem  the  following  proposition  settled  beyond 
all  dispute: 

"Where  there  is  do  constitutional  prohibition, 
the  Legislature  may  validate  by  a  curative  act 
any  proceeding  which  it  might  have  author- 
ized in  advance."  People  v.  Madifion,  280  CL 
96,  117  N.  B.  ^3,  is  a  case  peculiarly  analogous 
to  the  one  now  before  us. 

In  that  case  there  had  been  an  attempt 
to  or^nlze  a  school  corporation  under  a  cer- 
tain act  The  state's  attorney  sought  leave 
to  bring  .quo  warranto  proceedings  to  test 
the  validity  of  the  attempted  organlzatton. 
Leave  was  denied,  and  appeal  taken  Ccom  the 
order  of  denial.  Pending  the  ai^ieal,  a  cura- 
tive act  was  passed  attempting  to  validate 
the  proceedings  taken  under  the  act  above 
referred  to.  The  ain>^ate  court  held  Uie 
original  act  vcrtd,  but  held  that  tiie  curative 
act  validated  the  attempted  organisation. 
It  anounced  the  proposition  above  and  cit- 
ed several  former  decishms  of  the  same 
court  In  suKiort  thereof.  This  court,  in  Vll- 
and  V.  Board  of  Education,  87  S.  D.  412,  158 
N.  W.  906,  and  Id.,  38  S.  D.  44%  161  M.  W. 
SlOk  held  that: 

**The  power  *  *  *  to  pass  enrattve  stat- 
utes Is  without  any  Umit,  except  sueb  as  Is 
invosed  by  constitndonal  restrictions  or  11m- 

lUtiOttS." 

This  is  but  another  way  of  announcing  the 

preposition  quoted  above. 

[4]  Antellants  contend  that  the  act  under 
consideration  Is  unconstitutional,  in  that  it 
violates  certain  subdivisions  of  section  2^ 
art.  3,  of  our  Cwistitution,  prohibiting  the 
Kiactment  of  spedal  laws  in  certain  cases. 
Discussion  of  whether  the  law  before  us  per- 
tains or  relates  to  any  of  the  coses  sped  fled 
In  the  various  subdivisions  of  said  section 
is  unnecessary,  as  the  law  is  not  "speciaL" 
It  applies  to  each  and  every  attempted  or- 
gAnization  of  a  consolidated  district  that 
may  have  failed  for  any  of  the  reasons  stat- 
ed in  such  curative  act  In  State  ex  r^  v. 
Brown,  87  Minn.  402.  106  N.  W.  477,  6  L.  R. 
A.  (N.  SJ  827,  it  Is  said: 

"It  is  settled  *  *  •  that  curative  stat- 
otes,  *  *  *  whidi  apply  to  all  places,  things, 

or  subjects  which  are  affected  by  the  conditions 
which  are  to  be  remedied,  are  not  special  acts 
within  the  meaning  of  the  constitutional  pro- 
hibitions." 

Ttila  dedaltm  was  anMwved  In  CMe  v.  Dorr, 
80  Kan.  201,  lOl  Pac.  1016, 22 1..  R.  A.  (N.  S.) 
534,  and  it  meets  car  full  approvaL 

[6]  Appdlantsf  final  owtsiitlait  Is  In  effect 
that,  granting  that  Uke  curatlTe  act  vnlldat- 
ed  the  organization  at  tb»  oonaolldated  adiool  ^ 
district,  It  could  not  validata  taxes  that  wan  ' 
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levied  for  the  sannrt  of  ttifl  district  before 
its  o^aiilzatl<ni  was  validated.  In  auivort 
of  this  contratlon,  they  dte  People  v.  Van 
Nuys  lighting  IMst.  178  CaL  792,  162  Fac. 
97,  Ann.  Ca&  IdlSD,  266.  The  facte  in  that 
case  are  peculiarly  analogoos  to  those  in  the 
present  case.  There  was  a  statute  authoris- 
ing the  formation  of  lighting  districts  by  un- 
incorporated towns  and  villages.  There  was 
an  attempt  to  organize  a  lighting  district 
ont  of  territory  including  two  unincorporated 
towns  and  a  large  tract  of  rural  territory 
surrounding  and  lying  b^ween  sudi  towns. 
Quo  warranto  was  brought  to  determine  the 
validly  of  such  organlzatlfHi;  relatOT's  into-- 
est  In  such  action  being  through  the  fact  that 
be  was  the  owner  of  rural  lands  th^t  had 
been  texed  by  such  district.  Upon  appeal, 
the  appellate  court  held  that  it  was  unneces- 
sary to  detttmlne  whether  the  corporation 
was  wholly  void,  steting: 

'It  is  enongb  that  It  was  void  in  to  far  as  the 
land  of  relator  is  concerned." 

Attention  was  called  to  a  curative  act  that 
bad  been  enacted  pending  the  appeal,  and 
which,  like  the  act  before  us,  purported  to 
cure  all  attempte  to  Incorporate  under  the 
prior  act  and  all  corporate  acte  performed 
under  such  prior  act.  The  court  expressly 
declined  to  pass  upon  the  question  whether 
such  act  validated  the  corporation ;  but  it 
did  bold  that  such  act  could  'not  validate 
the  taxes  levied  prior  to  ite  oiactmeut,  stat- 
ing that: 

"Defecte  and  omissiODS  which  go  to  the  Jn- 
riediction  of  the  board  to  act  at  oil,  and  which 
make  their  action  absolutely  void,  cannot  be 
cured  in  this  manner.** 

If  the  holding  above  quoted  la  correct,  ap- 
pellants are  entitled  to  recover  all  taxes  lev- 
ied prior  to  the  going  Into  effect  of  the  cura- 
tive acts.  The  In^rtance.  the  far-reaching 
effect,  of  the  quration  thus  presented,  can 
barely  be  ova>eitimated.  The  facte  of  this 
case  present  a  good  lUnstration  of  the  evU 
resulte  that  would  flow  through  our  approv- 
al of  the  above  holding.  It  Is  apparent, 
through  the  very  fact  of  the  levy  from  year 
to  year  of  the  taxes  sought  to  be  recovered, 
that  the  territory  in  question  has  been  func- 
tioning as  a  consolidated  school  district  We 
must  assume  there  were  teachers  hired  and 
school  privileges  in-ovided  for  the  children. 
Steps  may  have  been  taken  to  build  a  school- 
bouse;  one  may  in  fact  have  been  built 
Bonds  may  have  been  voted  and  issued,  and 
the  mon^  derived  ticm  their  sale  used  for 
the  bffiieflt  of  such  twrltory.  The  above  may 
be  true  in  each  and  every  territory  through- 
out this  steto  which  like  the  territory  before 
us— because  ct  what  this  court  has  held  to 
be  a  mlstnterpretetion  ot  the  statutes  of  this 
stete,  relating  to  the  organization  of  OMUtoli- 
dated  districts.  In  force  prior  to  the  curative 
act— made  an  sbortiTe  attempt  to  create  snch 
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a  district  out  of  an  Independoit  district  and 
one  or  more  common  school  districts.  It  is 
a  matter  of  common  knowledge  that  there 
were  several  such  aQempte  at  organizations, 
since  validated  by  such  curative  act.  What 
ever  was  done  in  any  of  these  territories, 
that  a  lawful  district  might  have  done,  cer- 
tainly cast  upon  one  holding  property  tax- 
able therein  the  moral  duty  to  pay  for  same 
—the  duty  to  meet  his  or  her  full  share  of 
all  obligations  Incurred.  This  Is  a  duty  ful- 
ly recognised  in  many  declalonB  ot  Uiecourte; 
abd,  xiptm  such'  duty,  the  legal  oUlgatlon  may 
be  Imposed  provided  the  taxpayer  is  not  de- 
prived of  any  constitutional  protection 
tbrou^  the  provisions  of  the  act  tbat  at- 
tempte to  ctmvert  the  moral  Autj  to  a  legal 
obligation, 

[I]  We  may  w^l  inqi^re:  What  consti- 
tutional restrlctioDs  or  limitations  are  there 
that  are  violated  by  the  attonpted  valida- 
tion of  the  tex  proceedings  In  question?  Re- 
member we  have  not  b^ore  us  such  a  qnes- 
tlon  as  the  validity  ot  a  tax  sale  made  on 
a  tax  prior  to  the  validatl<Hi  (rf  such  tax. 
It  ml^t  be  ursed  that  appellants  had,  prior 
to  the  passage  of  this  act,  a  rl^  to  recov- 
er these  void  taxes,  and  that  it  is  b^wd 
the  l^lstatlve  power  to  divest  one  at  such 
rights.  Tb»  usual  ^ect  of  curative  acte  is 
to  chancB  or  destnqr  rlgbte  that  existed  be- 
ton  tiieir  enactment  Am>rilante  bod,  under 
the  lav  as  It  was  when  the  taxes  were  paid, 
the  right  to  what?  Nothing  but  the  right 
to  recoTCT  the  money  they  had  paid  under 
protest  unless,  by  i^opet  legislation,  the  law 
vras  so  dionged  that  it  would  beoune  their 
legal  duty  to  pay  it  it  they  had  not  already 
done  ao.  One  cannot  have  a  vested  rl^t 
to  recover  tax»,  a  rt^t  that  cannot  be 
token  from  him,  if  there  existed  a  moral  do- 
ty to  pay  same,  and  the  Legislature,  without 
violating  any  constitutional  inhibition  or  re- 
striction, has  ccmverted  such  moral  duty  in- 
to a  legal  obligation.  Cases  are  numerous 
where  public  improvem^its  have  been  made 
without  authority,  assessment  made,  and  tax- 
es been  levied  to  meet  their  cost  These  tax- 
es were  invalid,  and.  without  curative  acts, 
the  taxes,  if  paid,  could  have  been  recovered. 
However,  the  cases  are  almost  without  num- 
ber where  courts  have  h^d  such  curative 
l^slation  valid  and  denied  the  right  to  re- 
cover  taxes  paid. 

Of  course,  su(^  acts  are  not  sustained, 
where  their  effect  would  be  to  take  pr(q>erty 
without  due  process.  Thus,  where  a  tax  lev- 
led  under  a  law  Is  void,  because  such  law 
does  not  [vovlde  for  such  an  assessment 
of  the  taxpayer's  prcqperty  as  gives  him  a 
chance  to  be  beard  upon  the  question  of  the 
rif^tfulnesB  of  the  valuation  place<>  thereon 
toK  taxation,  or  because  the  larovlsions  of 
the  law,  as  to  assessing  pr(^rty  for  taxa- 
tion purposes,  are  disregarded,  so  that  the 
taxpayer  Is  ^vw  ao  cbance  to  be  heard  as 
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to  the  fairness  at  fbo  Talnaticm  of  his  iwop- 
erty,  no  curative  act  can  validate  audi  tax, 
unless  it  provide  an  o^rtunlty  to  the  tax- 
payer to  be  thereafter  heard  upcai  the  fair* 
ness  of  such  valuation.  But  this  rule,  re- 
quiring the  ^vlng  of  an  opportunity  for  pr<^ 
erty  owner  to  be  heard  oa  questiCHi  of  valu- 
ation placed  upon  his  property,  can  have  no 
application  to  any  step  in  the  tax  proceeding 
of  which  the  taxpayer  has  no  constitutional 
right  to  notice,  and  upon  which  he  Is  not  en- 
titled to  a  hearing.  Under  our  statutes,  the 
rate  of  tax  levy  each  year,  for  school  purpos- 
es is  fixed  by  the  school  board  and  certified 
to  the  county  auditor,  who  spreads  the  levy 
upon  the  tax  records,  using  the  assessed  val- 
uation of  each  taxpayer's  property  as  the  bas- 
is for  the  tax  levied;  but  this  assessment — 
fixing  the  valuation  of  property  for  all  gener- 
al tax  purposes — ^Is  made  hy  an  assessor  un- 
der laws  entlr^  s^arate  and  distinct  from 
our  school  laws,  and  is  made  as  the  basis 
of  all  general  taxes.  No  question  as  to  the 
validity  of  the  assessments  upon  which  the 
taxes  now  In  question  are  based,  is  made. 
It  follows  that  the  only  thing  upon  which  8i>- 
pellants  can  rest  their  daim,  Is  the  fact  that 
tbe  rate  of  levy  was  fixed  and  certified  by 
a  body  of  men  who,  at  the  time  of  such  ac- 
tion, were  without  legal  authority  to  act 

So,  in  the  last  analysis,  appellants'  claim 
rests,  not  uptm  the  fact  ttiat  they  have  been 
drated  a  hearing  to  which  they  were  entitled, 
but  upon  the  fact  that  the  fixing  of  the  rates 
of  levy  cannot  be  validated  by  that  hody 
whiA  had  the  i>ower  to  validate  the  abortive 
attempt  to  create  the  district  Of  what  avail 
would  be  the  power  to  validate  the  oi^anlza- 
Maa  of  a  school  district  If.  accompanying  it, 
there  was  not  also  the  power  to  validate  acts 
dime  by  the  district  while  it  was  wrongfully 
functioning  as  such?  Let  us  not  forget  tliat 
the  Legislature  might  Itself  have  fixed  tlie 
rate  of  levy  In  the  first  place— its'  power  in 
this  respect  Is  plenary — tliere  Is  no  cmstitu- 
tional  inhibition  against  that  This  is  not 
something  which,  from  ita  vwy  nature,  tiie 
Legislature  must  delegate  to  some  person  or 
body.  Rates  of  levy,  and  even  amonnts  of 
tax,  are  frequently  fixed  by  statute.  Inas- 
much, therefore,  as  the  Legislature  might 
have  fixed  the  rate  of  tax  levy  In  the  origi- 
nal  act  it  might  likewise,  by  the  curative  act, 
have  fixed  a  rate  apiriicable  to  all  districts 
coming  under  the  curative  provisions  ot  the 
.act,  and  api^lcable'for  all  the  time  up  to  the 
g(Mng  Into  effect  of  the  curative  proviaions. 
Did  it  not  in  ^ect  fix  sudi  rates  whoi  it 
ratified  what  the  various  nnautfaorized  per- 
sons  had  purported  to  do?  We  think  it  did. 
It  declared  that  what  the  districts,  through 
■their  bdards,  had  done*  was  ratified.  This 
-was  cert^nly  Just  as  lawful  as,  and  much 
ffiore  equitable  than,  It  would  have  be«i  to 
one  rate  appUcaUe  to  aU  districts.  The 


Legislature  could  iliiriy  assume  Uiat  the 
rates  thus  validated  were  fairly  proportion- 
ate to  the  costs  of  the  past  acttyiUes  of  the 
several  districts. 

We  .are  of  the  oplnim  that  Qui  i^lndples 
announced  in  the  following  cases  are  appli- 
cable to  the  facts  in  this  case,  and  that, 
when  such  nBrindples  are  applied  to  this  case, 
it  cannot  but  be  held  that  the  moral  duty 
that  rested  upon  the  taxpayers  of  the  terri- 
tory in  question,  to  bear  the  bnrdois  tliat 
had  been  Incurred  In  the  name  of  the  con- 
solidated district,  had  been  converted,  by  a 
valid  act  of  the  law-making  power  (hC  this 
state,  Into  a  legal  obligation:  United  States 
V.  HelnSzen,  206  U.  8.  S70,  27  Sup.  Ct  742,  51 
L.  Ed^  lODS,  11  Ann.  Ges.  688;  Spencer  v. 
Merchant  100  N.  Y.  686,  3  N.  B.  682.  affirmed 
in  Spencer  v.  Merchant,  125  C.  S.  845,  8  Sup. 
Ot.  »21.  31  L.  Ed.  763;  WiUlams  v.  Supervis- 
ors of  Albany,  122  U.  S.  154,  7  Sup.  Ot  1244, 
30  L.  "m.  1088 ;  Matter  of  Van  Antwerp,  56 
N.  Y.  261;  Nottage  v.  Portland,  35  Or,  639, 
58  Pac.  883,  76  Am.  St  Rep.  613;  RIchman  v. 
Supervisors.  77  Iowa,  513,  42  N.  W.  422,  4 
U  R.  A.  445,  14  Am.  St.  Rep.  306;  Uiddleton 
V.  City  of  St  Augustine,  42  Fla.  287,  29 
South.  421,  89  Am.  St  Bep;  227;  Peoide  r. 
Seymour,  16  Cnl.  832,  76  Am.  Dec  521,  and 
notes. 

The  orders  appealed  from  are  affirmed. 


NE5BY  V.  RIME.    (No.  4S65.) 

(Supreme  Oourt  of  South  Dakota.    Febw  16, 

1922.) 

Vendor  aad  eBrchasar  4s»44— Evidence  held 
not  to  oatHle  pirofaaser  to  rescind  beoasse  ef 
rflpresentatloas  as  te  aaoust  of  qnack  grass 
en  land. 

In  vendor's  aetloa  for  spedfle  performance, 
in  which  porchaser  daimed  the  right  to  resdnd 
because  of  quack  grass  on  the  land,  evidmce 
ftel<f  to  warrant  finding  that  there  was  no  more 
quack  grass  than  represented  by  vendor,  or 
that  even  if  there  was,  the  vendor  did  not  will- 
fully and  knowini>ly  Bdsrepresent  the  facts. 

Appeal  from  Circuit  Court,  Minnehaha 
County ;  J.  T.  Medin,  Judge. 

Action  by  P.  M.  Nesby  against  H.  O.  Rime. 
From  a  judgment  for  plaintift,  and  from  an 
order  denying  a  new  trial,  defendant  ap- 
peals. Judgment  and  order  affirmed. 

Robertson  &  Glond,  of  Dell  Ra^ds,  for  ap- 
pellant 

Krause  ft  Krause,  of  DeU  Bapids,  for  re- 

spondoit 

WHrriNG,  J.  ActloD  to  enforce  BincUlc 
perfonnance  of  a  written  contract  to  pur- 
diase  land.  Jndgmmt  fw  plaintiff.  Apinal 
from  judgment  and  from  order  denying  new 
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trial.  Appellant  sUtei  that  them  ate  bnt 
two  main  qneatloiu  TeQnlrlns  consideration 
npon  this  appeal: 

(a)  "Was  the  defendant  justified  in  resdnd- 
iag  his  contract  upon  faia  diacorery  of  the  ex- 
tent of  the  qoacfc  grass  upon  the  Moody  county 
farmr 

(b)  "Has  the  plaintiff,  under  the  record  here- 
in, placed  bimBelf  in  proper  position  or  done 
an  npon  his  part  to  be  performed  to  enable  him 
to  bring  this  action?** 

In  our  opinion,  there  is  no  other  question 
meriting  consideration ;  and,  as  regards 
question  (b),  it  is  perfectly  clear  that  the 
plaintiff  would  have  Iwen  In  a  iwsitlon  to, 
and  would  have  been  ready  to,  have  carried 
out  Ms  part  of  the  contract,  if  defendant 
had  fulfilled  his  agreements  in  regard  to  pay- 
ments which  he  contracted  to  make  on  the 
date  the  contract  was  executed. 

We  therefore  need  consider  bnt  the  ques- 
tion of  whether  defendant  was  justified  in 
attempting  to  rescind  the  contract  It  ap- 
pears undisputed  that,  prior  to  the  execution 
of  the  contract,  defendant  had  been  adrised 
that  there  was  considerable  quack  grass  on 
plalntifTs  land;  that,  both  prjor  to  the  exe- 
cntion  of  such  contract  and  afterwards,  he 
stated  and  represented  to  plaintiff  that  he 
had  learned  that  there  were  some  60  or  70 
acres  of  quack  gross  on  such  land — 320 
acres;  that  plaintiff  denied  such  statement, 
though  admitting  that  there  was  quack  grass 
on  the  land,  but  stating  that  ttiere  was  not 
over  8  or  4  acres  of  It,  if  it  v>a»  aU  together; 
and  that,  when  this  statement  was  made  by 
plaintiff,  both  prior  to  the  execution  of  the 
contract  and  subsequent  thereto,  defendant 
knew  that  plaintiff  had  never  measured  the 
quack  grass,  and  nnderatood  ttiat  plaintiff 
was  merely  making  a  rough  guess  as  to  the 
amount  thereof. 

There  was  testimony  tending  to  show  that 
a  large  part  of  thla  farm  was  infected  with 
quack  grass,  and  some  testimony  from 
which  It  might  be  inferred  that  much  more 
t&an  4  acres  of  it  was  covered  by  such  grass ; 
some  of  the  witnesses  testifying  that  there 
were  large  tracts  all  covered  by  such  grass. 
On  the  other  hand,  there  was  testimony  of 
witnesses  tending  to  show  that,  while  there 
was  quack  grass  scattered  over  a  good  share 
of  the  farm,  it  was  in  small  spots  a  few  feet 
across,  and  that,  all  together,  if  such  spots 
were  put  together.  It  would  not  exceed  3  or 
4  acres.  There  is  no  testimony  whatever 
that  plaintiff  knew  that  there  was  more 
quack  grass  on  tbe  land  than  he  represented. 
It  appears  without  dispute  that  plaintiff  ask- 
ed $200  an  acre,  or  fGi.OOO  for  his  farm, 
and  that  defendant  offered  $60,000;  tliat  at 
least  one  of  defendant's  reasons  for  demand- 
ing a  reduction  from  the  $64,000  was  because 
of  the  quack  grass  on  the  farm.. 

It  follows  from  the  above  that  the  trial 


court  might  correctly  find  that  the  repr^en- 
tatlona  made  by  plaintiff  were  true ;  or  that, 
even  if  there  was  more  quack  grass  than  rep- 
resented by  plaintiff  pininHff  himself  did  not 
willfully  and  knowingly  misrepresent  the 
true  condition.  , 

It  follows  that  tbe  Judgment  and  order  ap- 
pealed from  should  be,  and  they  are,  af- 
firmed. 


JOHNSON  V.  BRUPLAT.  Sheriff.  (No.  48S6.i 

(Siiprema  Coort  of  Sonth  Dakota.  Peb.  16 

1922.) 

1.  Jadgmest  «=»48ft— May  be  ooUatonilly  at- 
taoksit  for  waat  of  Jarisdietlon. 

It  is  always  permissible  to  attack  a  judg- 
ment in  anotlier  action  aod  show  that  the  court 
had  no  jurisdiction  to  enter  it  In  that  no  pn^er 
service  was  had. 

2.  Process  «=»I38  —  Testlmosy  of  publisher 
hold  to  removo  prima  facie  trath  of  affidavit 
•f  pnblloatloa. 

Introduction  in  evidence  of  newspapers  and 
testimony  of  publisher  showing  that  Iiis  af- 
fidavit of  publication  of  sammona  upon  which 
a  judgment  was  had  in  another  action  was  ud- 
tiuc,  in  tlut  the  first  three  issues  did  not  prop- 
erly name  defendant,  overcame  tbe  affidavit  of 
pablieation,  and  there  was  no  question  for  the 
jury,-  under  Rev.  Code  1919,  |  2721. 

3.  Process  4=»72— Servloo  by  leaving  copy  of 
suMHiois  at  dwalllsi  caa  only  fee  made  oa 
resldest. 

Service  by  leaving  copy  of  summona  at  the 
dwelling  can  only  be  made  upon  one  who  is  at 
the  time  of  the  service  a  resident  of  the  state, 
and  service  upon  a  wife  is  not  service  upon  a 
hoaband  who  has  abandoned  bis  family  and  left 
tbe  state,  under  Rev.  Code  1910,  |  2337,  per- 
mitting service  at  defendant's  dwelling  hoase. 

4.  Pnraets  ^l85-^d|sieBt  roll  hM  ta  show 
prima  faolo  laek  at  Jarlsdiotloa. 

Return  of  sheriff  redting  that  sheriif  was 
informed  defendant  bad  abandoned  his  wife 
aod  family,  and  affidavit  of  default,  and  affi- 
davit npon  which  order  for  pablicatioD  of  sum- 
moos  was  issued,  contained  in  the  judgment 
roll,  held  to  show  that  substituted  service  made 
upon  wife  did  not  give  court  Jurisdiction,  In  tbe 
absence  of  evidence  dehors  the  record  showing 
that  defendant  was  a  resident,  under  Rev.  Code 
1919.  SS  2337  and  233S,  subds.  2,  3. 

An>eal  from  Glrcnit  Court,  Hamlin  Coun- 
ty; J.  H.  Bottum,  Judge. 

Action  by  Odin  Johnson  against  Ben  Bru- 
flat,  Sheriff  In  and  for  Hamlin  County. 
From  a  judgment  for  defendant  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals, 
Affirmed. 

Eugene  P.  Oampbdl,  of  Watertown,  for 

appellant. 

Linstrom  &  Bentbln,  of  Haytl,  for  respond- 
ent. 
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WHmNG,  J.  PlaintU^  bavliig  procured 
8  d^ult  judgment  against  oae  Peterson, 
sought  to  enforce  same  out  of  certain  per- 
sonal pnqiierty  that  had  been  levied  upon 
under  attachment  IsBued  In  said  action.  An 
execution  was  issued  to  the  sheriff,  who  held 
the  pn^>erty  und^  the  writ  of  attachment. 
The  sheriff  thereafter  released  the  pn^erty 
to  Feteraon'8  wUe;  and  lAaintiff  hronght 
this  action  seeking  damages  because  of  sudi 
release^  Verdict  and  Judgment  were  for 
d^endant,  and  plaintiff  has  appealed.  There 
are  numerous  assignments  of  error.  One  of 
respcmdait'B  defenses  was  that  the  judgment 
was  void.  We  deem  It  unnecessary  to  con- 
sider any  of  such  assignments  except  those 
questioning  the  right  of  respondent  to  attack 
the  validity  of  the  Peterson  Judgment,  and 
those  presenting  the  question  of  the  validity 
of  Budi  Judgment 

The  entire  Judgment  roll  in  the  Peterson 
Case  was  Introduced  In  evidence  by  ai^l- 
lant  It  dl9(doaed  that  appellant  had  soiuEht 
to  procure  two  kinds  of  service  of  summons 
th«-ela,  and,  moreover,  that  the  court  had  In 
such  action  held  that  there  had  been  both 
kinds  of  service  effected— substituted  serv- 
ice by  leaving  a  cc^y  of  the  summons  with 
the  Tplfe  at  the  dwelling  honse  where  she 
lived,  and  constructive  service  by  publica- 
tion and  mailing. 

[11  Respondent  did  not  question  but  that 
the  judgment  roll  evidenced  a  proper  issuance 
of  order  for  publlcatlrai  of  summons  and 
pn^r  service  of  such  summons  xmder  the 
order.  He  did,  however,  ofter  In  evidence 
copies  of  three  Issues  of  the  newspaper  In 
which  the  summons  was  published.  These 
papers  were  received  in  evldmce  with  the 
testimony  of  the  publisher  that  they  were 
"correct  Issues  of  said  paper  under  dates  of 
October  2T,  November  3,  and  November  10, 
1916."  These  copies  showed  that  upon  the 
first  three  of  the  seven  dates  on  which  the 
summons  was  published  the  name  of  the  de- 
fendant, as  therein  recited,  was  "Johnson," 
and  not  "Peterson."  The  trial  court  held 
that  the  attempted  service  by  publication 
was  a  nullity.  Appellant  contends  that  the 
copies  of  the  newspaper  were  Improperly 
admitted  because  it  was  a  collateral  attack 
on  the  judgment,  and  also  contends  that  the 
trial  court  should  have  left  to  the  Jury  the 
question  as  to  whether  the  printer's  affida- 
vit, showing  a  proper  publication,  was  true, 
or  the  testimony  of  the  piibllsber,  showing 
insufficient  publication,  was  true.  That  the 
respondent  had  a  right  to  attack  the  validity 
of  sath  judgment  coHataally  Is  well  estab- 
lished.  As  stated  in  IB  R.  G.  U  841-843: 

"It  Is  a  fundamental  rale  that  a  Judgment  or 
decree  wUdi  the  court. has  no  jnrisdietion  to 
pronounce  is  yoUL  It  is,  in  legal  effect,  no 
judgmant,  and  has  no  force  either  by  w;ay  of 
evidence  or  estoppel,  but  leaves  the  parties 
litigant  in  the  same  position  they  were  in  be- 


fore the  trial.  ITnless  jurisdiction  exist,  the 
judgment  is  not  due  process  of  law,  and  is  in- 
effectual for  any  purpose.  No  ri^ts  are  in 
any  way  affected  by  it,  and  from  it  no  rights 
can  be  derived,  and  all  proceedings  founded 
thereon  are  invalid.  A  decision  of  a  court  not 
having  jurisdiction,  being  thus  Ipso  facto  void, 
may  be  attacked  in  any  prooe^Ung,  direct  or 
collateral,  in  wlueh  a  person  seeks  to  assert  « 
right  under  such  pretended  adjodicatitHL  It 
may  be  attacked  at  any  time  when  it  la  sought 
to  be  enforced,  or  in  any  suit  in  which  its  va- 
lidity is  drawn  in  question.  It  has  been  aaid  by 
the  Supreme  Court  of  the  United  States  that 
the  tendency  of  modern  decisions  everywhere 
is  to  the  doctrine  that  the  jurisdiction  of  a 
court  or  other  tribunal  to  render  a  judgment 
affecting  individual  rights  is  always  oi>en  to 
inqniry,  when  the  judgment  is  relied  on  In  any 
other  proceeding." 

The  newspapera  were  tb«%fore  property 
received  tn  evidence. 

£2]  We  think  the  court  ctmunltted  no  er- 
ror In  not  submitting  to  tiie  Jury  an  lasm  of 
fact  as  to  which,  the  newspapers  or  the  affi- 
davit of  publlcatlra,  spoke  the  Irntb.  No 
reasorable  minds  could  well  differ  on  this 
poinL  The  a4Bdavlt  la,  under  tbe  statute 
(section  2721.  B.  0.  1919),  "prima  ftde  wi- 
dence  of  nich  puUlcatlm  and  of  tlie  fkets 
stated  therein."  Here  the  vary  part?  npon 
whose  affidavit  aj^iellant  procured  lila  Jnd^ 
ment  against  Peteram  comes  Into  omrt  and 
swears,  In  effect,  that  suCh  affldtvlt  was 
false,  and  corroborates  such  statMnent  tir 
the  very  Issues  of  the  papas  in  T^Ch  three 
publications  were  made. 

13]  Did  the  court  acquire  jurisdiction  of 
Peterson  by  the  leavliv  of  a  copy  of  the  mm- 
mons  with  Petmon's  wife  at  her  dwdlli^ 
house?  Service  at  defendant's  '^weUInff 
house"  wltliln  this  state  Is  "personal  serv- 
ice." Section  2337i  R.  O.  1919.  It  seems 
very  clear  that  audi  service  can  only  be 
made  upon  one  who  is,  at  the  time  of  serv- 
ice, a  resident  of  this  state;  "if  the  defend- 
ant has  become  a  nonresident,  service  can- 
not be  made"  (StnrRls  v.  Fay,  16  Ind.  TO 
Am.  Dec.  440} ;  and  that  It  must  be  made  at 
the  dwelling  house  of  the  defendant.  In 
many  of  the  statutes  "residence"  or  '^sual 
or  last  place  of  residence"  are  used  In  placcf 
of  "dwelling  house,"  as  In  our  statute. 
What  Is  held  under  statutes  using  term 
"residence"  Is  applicable  under  our  statute 
whldi  uses  term  "dwelling  house."  The 
place  where  substituted  service  may  be  made 
most,  as  said  In  Phelps  v.  McCollam,  10  N.  D. 
636,  88  N.  W.  292,  "be  the  present,  and  In- 
tended to  be  the  future,  home  of  Ute  occu- 
pants, before  service  on  the  husband  can  be 
made  by  leaving  copies  with  the  wife.'* 

In  Schlawlg  De  Peystfer,  83  Iowa,  S23, 
49  N.  W.  848,  IS  L.  tl.  A.  785,  32  Am.  St  Bep. 
308,  It  Is  said: 

"We  know  of  no  rule  which  fixes  absolutely 
a  man's  residence  at  the  place  of  reaUcBca  of 
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bis  wife  and  fiunfly.  A  presnmptioD  ma^  arise 
that  his  reddenee  ia  witb  bis  familr,  but  that 
preaumption  may  be  overcome  bj  evidence 
sbowioiC  the  fact  to  be  otberwise." 

In  Armabao^  t.  Bzduuife  Bk.,  83  Kan. 
100,  6  Paa  384,  tbe  court  said: 

"The  basbasd's  residence  is  where  be  hlm- 
sdf  resides,  and  not  neceBsarily  where  hia  wife 
resides,  or  where  he  does  not  In  fact  reside. 

*  *  *  A  hnsband  and  wife  may  in  fact  have 
diiFerent  places  of  residence,  or  one  or  both 
might  in  tact  not  hare  any  such  actual  and 
particular  place  of  resldanee  as  would  author- 
ise the  service  of  a  summons  upon  him  or  her 
at  such  place  of  residence,  without  any  actual 
deliverr  of  the  summons,  or  a  copy  thereof,  to 
the  party  intended  to  be  served;  and  «  •  • 
a  person  may  and  often  does  lose  one  place  of 
residence  before  he  actually  procures  another." 

This  court  has  said,  in  UasBillon  Eng.  & 
Hipesher  Co.  t.  Hubbard,  U  S.  D.  325,  7T  N. 

W.  588: 

"The  law  is  well  settled  that  a  statute  au- 
thorising mbstituted  serrlco  must  be  strictly 
foUowed." 

[4]  Gnlded  by  the  above  holdings,  let  ns 
examine '  tbe  Jndgmwt  roll  In  the  PeterB(Hi 
C^e  and' determine  whetbw,  on  tbe  face  of 
rnxdi  roll,  it  appears  that  jurisdiction  was 
acqnireA  over  Peterson  tbioogh  tbe  attempt- 
ed sabfltitnted  service.  The  substituted 
swvlce  was  not  attempted  untn  after  the 
Itolntllf  had  applied  for  and  obtained  an  or- 
der for  the  publication  of  summons.  The 
affidavit  upon  which  this  order  was  Issued, 
made  by  the  attorney  for  Qie  plaintiff  and 
<lated  October  25,  1916.  set  forth: 

"That  aflhut  has  been  informed  by  the  plain- 
tiff herein,  and  believes,  that  the  above-named 
defendant,  Peter  C  Peterson,  is  a  nonresident 
of  the  state  of  South  Dakota,  •  *  •  and 
Chat  he  left  the  state  of  South  Dakota  on  or 
about  the  2Qtb  day  of  September,  A.  D.  1016, 
and  that  his  present  whereabouta  Is  unknown 
to  plaintiff  herein,  or  to  tbe  members  of  the 
fsmily  of  said  defendant;  •  •  •  that  as 
shown  by  tbe  affidavit  and  return  of  *  *  * 
deputy  sheriff  •  •  *  attached  to  the  sum* 
mens  herein,  hereby  referred  to,  and  by  such 
reference   made  -a   part   of   tiiis  affidavit, 

•  •  *  he  believes  that  the  said  Peter  G.  Pe- 
terson has  departed  from  the  state  of  South 
Dakota  and  does  not  reside  therein,  that  affi- 
ant has  made  inquiry  of  various  parties,  in- 
dttdfng  the' plaintiff  herein,  one  [here  naming 
numerous  parties],  and  has  been  informed  by 
each  and  all  of  said  persons  that  the  said 
Peter  G.  Peterson  has  left  his  fsmily  and  has 
departed  from  the  *  *  *  state  of  Booth  Da- 
kota, with  intent  not  to  return  to  said  state." 

The  return  ot  tbe  depu^  sheriff,  referred 
to  in  the  foregoing  affidavit,  was  in  tbe  form 
of  an  affidavit,  and.  among  other  things,  re- 
cited: 

"l^t  affiant  was  informed  by  Mrs.  Peter 
C.  Peterson,  wife  of  the  sidd  Peterson,  that  the 


said  Peterson  had  abandimed  Us  said  wife  and 
family.  •  • 

Tbe  return  of  another  dqtuty  •berifl,  being 
tbe  return  oa  wbldti  the  claim  of  substituted 
service  is  based,  sets  forth  that  he  served 
such  summons  on  October  28,  1016,  "by  de- 
livering and  leaving  with  Mrs.  Peter  G.  Pe- 
terson, at  the  place  of  residoice  of  the  said 
Peter  G.  Peterson,  prior  to  tbe  28th  day  of 
September,  1916.  •  •  * "  The  affidavit 
of  default  made  by  ptaintlfTs  attorney  adds 
nothing  to  the  above  affidavit  and  retun^. 
It  Is  perfectly  clear  that.  In  presenting  this 
affidavit,  plaintiff  was  proceeding  under  sub- 
division 8,  and  not  subdivision  2,  of  section 
2338,  B.  G.  1919.  Subdivision  3  provides  for 
publication  where  defendant  "is  not  a  resi- 
dent of  this  state";  subdivision  2,  where  de- 
fendant, "being  a  resident  of  this  state,  has 
departed  therefrom.  *  •  • "  Such  was 
the  record  before  tbe  trial  court  and  the 
statutory  law  when  such  court  rendered  the 
Judgment  In  the  Peterson  Case.  That  the 
court  failed  to  get  Jurisdiction  througb  the 
siibstltated  service  under  all  the  facts  as 
they  appear  on  the  face  of  the  judgment  roll 
Is  clear;  the  entire  showing  being  to  the  ef- 
fect that  Peterson  was,  at  the  time  of  such 
service,  a  nonresident  of  the  state,  and  that 
he  had  abandoned  his  family.  Under  nei- 
ther of  these  circumstances  could  jurisdic- 
tion of  defendant  be  acquired  through  such 
substituted  service;  and  no  judgment  should 
have  beoi  entered  in  such  action. 

Bat  tbe  Judgment  was  entered;  and  re- 
spondent In  this  action,  instead  of  relying  up- 
on tbe  &ct8  as  disclosed  by  tbe  Judgment 
roll  in  the  other  action,  offered  evidence  de- 
hors the  record  to  prove  the  nonresldence  of 
Peterson  and  the  fact  that  he  bad  abandoned 
his  family  at  the  time  of  the  pretended  sub- 
stituted service.  Tbe  Judgment  was  not  void 
on  Ite  face.  This  court  said,  In  Marin  v. 
Titus,  23  S.  D.  553.  122  N.  W.  606,  In  a  case 
where  motion  had  been  made  to  vacate  a 
Judgment  when  record  showed  a  defMtlve 
return: 

*TFbe  trial  court  acquired  Jurisdiction,  if  at 
an,  through  'the  proper  service  of  tbt  sum- 
mons, and  not  through  the  return  thereof;  and 
whils  it  is  true  that  If  the  return  was  Insuffi- 
dent  tbe  court  should  not  have  entered  Judg- 
ment, and  whfle  it  is  true  that  in  case  Judgment 
was  erroneously  entered  upon  the  defective 
retnm  the  court  upon  motion  sb'ouM  have  va- 
cated the  Judgment  unless  a  showing  was  made 
that  proper  service  was  in  faet  made,  yet,  if 
upon  such  motion  tbe  conrC  is  satisfied  from 
the  showing  made  that  as  a  matter  of  fact  the 
summons  was  served  as  required  by  statute, 
then  and  in  that  case  the  motioi  should  be 
denied  even  if  the  original  return  was  defec- 
tive.- 

So  in  this  case,  while  respondent  would 
bare  boot  entitled,  upon  tbe  Judgment  roll, 
to  ft  mUiv  that  tbe  Judgment  was  riAA  ao 
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far  as  It  rested  Tipon  snbstitnted  serrlce,  yet, 
if  either  party  pot  in  evidence  that  showed 
that,  as  a  matter  of  fact,  Peterson  was  a 
resident  of  this  state  and  the  dwelling  bouse 
of  his  wife  was  his  dwelling  house  at  the 
time  of  the  pretended  snbstituted  service, 
the  validity  of  the  Judgment  would  have 
been  established.  Respondent  put  in  further 
evidence,  and  evidence  which  established  be- 
yond question  the  truthfulness  of  the  state- 
ments above  quoted  from  the  affidavit  filed 
in  support  of  the  order  for  constructive  serv- 
ice of  the  summons.  This  evidence  being 
undisputed,  the  trial  court  should  have  held, 
as  a  matter  of  law,  Just  as  it  did  In  relation 
to  the  pretended  constructive  service,  that 
the  pretended  substituted  service  did  not 
confer  Jurisdiction  In  the  Peterson  Case,  and 
should  therefore  have  directed  verdict  for 
respondent,  as  appellant  could  claim  no 
ri^ta  whatsoever  based  <hi  the  Peterson 
Judgment 

The  Judgment  and  oxder  appealed  from  are 
aOrmed 

ssssssa 


CARR  T.  WAKONDA  INDEPENDENT  CON- 
SOL.  SCHOOL  DIST.  NO.  I  OF  CLAY 
COUNTY  at  al.   (No.  6048.  }* 

(Supreme  Ooart  of  Soath  Dakota.   March.  1, 
1922.) 

f.  Sebeols  aad  aehool  distriots  ifl-  iH  Nsailier 
ef  vote*  at  eleotioi  as  to  abaatfeaMeat  of 
distriet  aot  ooaeloilvo  as  to  aambor  of  eloo- 
tors. 

NotwiOistandtDg  Const,  art  7,  {  1,  which 
prescribes  the  qoalificatioDs  of  tJiose  offering 
to  vote.  Rev.  Code  1919,  {  7213,  prescribing 
the  same  qualificatioiiB  for  those  entitled  to 
vote,  defines  who  are  electors  under  Laws  1921, 
c.  202,  providing  for  the  abandonment  of  a 
consolidated  distriet  If  a  majority  of  all  of  the 
electors  of  the  district  vote  in  favor  thereof, 
•o  that  the  number  of  votes  cast  at  the  elec- 
tlon  Is  not  cosclusive  as  to  the  number  of 
electors  in  the  district 

2,  Schools  and  school  distriots        1 1— Deaial 
of  loJnnotlOB  pendents  lite  against  Issaaaoe 
of  bonds  held  not  abnse  of  disoretloa. 
Where  a  school  district  alleged  there  were 
680  electors  within  the  district  of  wh<nn  less 
than  a  majority  voted  for  abandonment  of  the 
district  iriiUe  pl^tlft,  seeking  to  enjoin  the 
issuance       bonds  by  the  Astrict  contended 
there  were  only  49S  electors,  because  onl; 
that  nmnber  voted,  the  trial  court  did  not  abuse 
its  discretion  in  refosing  an  injunction  pendente 
Ute. 

Appeal  from  Circuit  Gour^  day  Oonntr; 
XL  B.  Tr^p,  Judge. 

Action  by  John  11  Carr  against  Wakonda 

bidependent  Consolidated  School  District 
MOb  1  Dl  Cla7  coun^,  S.  D.  lYom  an  order 


denying  plaintiff's  motion  for  an  Injunction 
pendente  Ute,  plaintiff  appeals.  Affirmed. 

Kirby,  Kirby  ft  Kirby,  of  Sloox  Falls^  for 

appellant 

W.  O.  Knight  of  Wakonda.  and  French, 
Orvla  &  French,  of  Yankton,  for  reepmdentib 

GATES,  P.  J.  This  Is  an  Injunction  action 
to  prevent  the  defendant,  Wakonda  Inde- 
pendent consolidated  school  district  from  Is- 
suing bonds.  Chapter  202,  Laws  1921,  pro- 
vides for  the  abandonment  of  consolidated 
school  districts.  If,  at  the  election  caUed 
pursuant  thereto,  a  majority  of  all  of  the 
electors  of  the  distriet  vote  in  favor  of  aban- 
donment then  the  consolidated  district  shall 
be  abandoned.  The  complaint  alleges  that 
at  an  election  held  on  the  question  of  aban- 
donment pursuant  to  said  chapter,  there  were 

495  votes  cast  of  which  262  were  for  aban- 
donment and  233  against  abandonment  and 
that  a  majori^  of  all  the  electors  of  the  dis- 
trict did  thereby  vote  In  favor  of  the  aban- 
donment, and  that,  notwithstanding  sudi 
vote,  the  officers  of  the  district  have  s^ven 
notice  for  bids  for  an  issue  of  bonds,  and  in- 
tend and  threaten  to  sell  such  bonds,  etc. 

The  answer  of  defendants  alleges  that  at 
the  time  of  said  election,  there  were  680 
legal  electors  In  said  district  Upcm  tbe  com- 
plaint, answer,  and  an  affidavit  of  plaintiff, 
the  plaintiff  moved  for  an  injunction  penden- 
te lite.  This  was  denied.  Tlier^Mm  plain- 
tiff appeals. 

[I]  Appellant  contends  that  1>7  reason  of 
the  clause,  '*where  such  pCTson  offers  his 
vote,"  found  in  Const,  art  7,  S  li  an  elector 
Is  a  person  who  offers  his  vote,  and  there- 
fore there  could  not  be  580  electors  in  a  dis- 
trict which  cast  only  495  votes,  and  that  it 
must  be  conclusively  presumed  that  there 
were  only  495  electors  H  the  district 

We  had  always  understood  that  a  quali- 
fied elector  was  a  person  who  was  entitled 
to  vote,  regardless  of  tbe  fact  of  wheth^  or 
not  he  (or  she)  voted.  To  be  sure,  under  a 
technical  Interpretation,  article  7,  {  1,  of  the 
Oonstitutlon  only  purports  to  define  the 
qualifications  of  tiiose  electors  who  offer 
their  votes  at  an  election,  but  section  7213, 
Rev.  Code  1919,  declares  that  those  penons 
who  possess  the  qualifications  prescribed  In 
the  above  section  of  the  Constitution  shall 
be  aititled  to  vote  at  any  Section.  Said  sec- 
tion 7213  therefore  defines  who  are  electCKrs. 

[2]  The  situation  whidi  confronted  tha 
trial  court  npon  the  application  for  tenqio- 
rary  Injunction  was  this:  On  tbe  part  of  de- 
fendant it  was  alleged  that  th^re  were  6S0 
Sectors  in  the  district;  <»i  Che  part  of  th» 
plaintiff  it  was  alleged  that  there  were  only 

496  electors,  because  only  495  persons  voted 
at  the  election.  Upon  this  diowing  ve  cwi- 
not  say  that,  the  trial  court  abnaed  its  dis- 
cretion In  refusing  the  Injunction. 

Tbe  order  appealed  fsom  Is  aflltmed. 


^s»For  etlur  ossm      sun*  toplo  and  KET-NUMBBR  in  &11  K«T-Numb«r«d  Digests  and  lataus 
•Rebesrtoc  denied  April  U,  WL 
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O.  W.  Lowery;  of  Des  HoliteB,  i^o  se. 
MolTaney  ft  Molraney  ud  J.  G.  Mywly, 
all  ot  Des  Moines,  to  appdlea. 


I.  Attoniey  aid  etloat  <^I66(2)— Evrdam 
h€)ri  to  thow  ompJoymeat  of  attoraay. 
Wbore  dafendant  employed  an  attoniey, 
vho  bteame  aick  and  reeommended  plaintiff, 
and,  pnntuuit  to  inch  reconuDeBdatioD  and 
defendant's  aasent,  the  firat  attorney  brought 
the  plaintiff  and  defendant  together  in  conBalta- 
tion,  and  the  plaintiff  took  charge  of  the  case 
and  conducted  the  trial  with  defendant's  knowl- 
edge and  consent,  there  was  a  sufficient  em- 
ployment of  plaintiff  to  establish  the  direct 
relation  of  attorney  and  client,  and  to  create 
a  liabtUty  agalnat  the  defendant  for  the  rea- 
eonable  Taloa  of  plafntUTa  aerriuea. 

3m  ComproiHlie  aad  settlaaient  «=:»I8(4)— 
Agreeaient  to  aattle  for  Jess  aurn  held  not 
to  bar  recovery  of  reasonable  ooaipeaaation 
ea  repudiatloB  ot  settlement 

Where  at  close  of  trial  plaintiff  attorney 
and  defendant  client  had  negotiations  concern- 
ing plaintiff's  fees,  and  plaintiff  stated  the  T&Ine 
of  his  services  to  be  from  $160  to  (200,  bat 
offered,  in  Tiew  of  an  adverse  rerdlct,  to  ac- 
cept $76  cash,  to  which  defendant  aaaented,  bat 
aabaegaeDtly  refused  to  pay  and  denied  all 
liability,  plaintiff  waa  entltied  to  recover  the 
reasonable  valae  of  Ua  aervlceat  and  waa  not 
limited  to  176. 

8.  Appeal  and  error  «»I73(4)— Client  held 
aot  entitled  oa  appeal  to  laaht  that  aaioflRt 
of  attorney's  fao  akoalri  have  haaa  aabailtted 
to  arhltratloa. 

Where  at  the  time  of  original  employment 
of  plaintiff  attorney  qneatlon  of  charges  was 
discnaaed,  and  plaSntffl  aald  ha  wonld  be  will- 
ing to  allow  the  amount  of  hia  cbarges  to  be 

fixed  by  a  certain  other  attorney,  but  after 
the  trial  defendant  denied  any  liability  what- 
ever to  the  plaintiff,  and  plaintiff  brought  ac- 
tion for  the  reasonable  valae  of  bis  services, 
and  record  ^selosed  that,  if  plaintiff  had  gone 
throngh  the  form  of  submitting  the  question 
to  ancb  other  attorney,  defeniUnt  would  not 
admit  aaeh  actlmL  was  Unding  upon  hira,  de- 
fendant cannot  for  the  firat  time  on  appeal 
insist  that  a  reference  of  the  question  of  fees 
to  arbitration  waa  a  condition  precedent  to 
the  bringing  of  the  avit. 

.^tpeal  titm  Dlatrtct  Oamt,  F61k  Coun^ ; 
Lester  L.  Tbompaon,  Judge. 

Action  at  law  on  an  account  for  attorney 
fees.  Thpjre  waa  a  general  denial  in  answer 
and  a  counterclaim  for  damages  for  mal- 
[iractice  by  plaintiff  In  the  conduct  of  the  de- 
fendant's suit  in  which  the  alleged  attorney 
fees  were  earned.  At  the  close  of  the  evi- 
dence the  trial  court  withdrew  the  counter- 
claim and  submitted  plaintlfTa  cause  of  ac- 
tion to  the  jury.  There  was  a  vwdict  for 
the  plain  tiff  and  judgmait  therera.  The  de- 
fendant appeals.  Afflrmed. 


EVANS,  3.  In  the  trial  of  this  case  both 
in  the  court  below  and  In  this  court  the  de- 
fendant has  acted  as  his  own  lawyer.  This 
fact  la  a  regrettable  one,  unless  it  may  be 
Justified  by  a  iRck  of  means  to  procure  a 
better  lawyer.  The  defendant  Is  a  physi- 
cian. We  infer  from  the  record  that  he  Is 
in  high  standing  as  such;  but  be  is  not  vers- 
ed Id  the  law.  He  does  not  understand 
why  he  waa  beaten  below  aod  will  not  un- 
derstand why  he  is  beaten  here.  It  appears 
that  he  had  a  jmvious  suit  wbo'eln  he  was 
plaintiff  suing  to  recover  rent  upon  a  lease. 
This  plaintlfT  was  his  attorney  therein. 
That  case  was  tried  to  a  jury,  and,  without 
any  apparent  fault  of  the  attorney,  resulted 
in  a  verdict  for  the  adversary.  In  the  case 
at  bar  this  defendant  flies  a  counterclaim 
against  this  plaintiff  for  damages  for  mal- 
practice and  claims  as  his  cause  of  action 
here  the  amount  that  he  lost  In  the  previous 
suit  by  the  adverse  verdict  of  the  Jury. 
Such  was  the  counterclaim  herein  which  the- 
trial  court  dismissed.  Upon  such  ruling  this 
defendant  assigns  many  errors.  If  an  ad- 
verse verdict  of  a  jury  renders  a  defeated 
attorney  liable  for  malpractice  to  his  de- 
feated client,  then  this  defendantfs  counter- 
claim should  not  have  been  stricken.  If 
otherwise,  then  otherwise.  We  shall  not  at- 
tempt herein  to  lay  before  the  defendant  a 
course  of  elementary  law,  further  than  to 
suggest  an  analogy.  If  a  lawyer  who  loses 
his  case,  as  all  lawyers  sometimes  do,  there- 
by becomes  liable  to  his  <dlent  for  mal- 
practice, by  suggestive  anal<^  a  physician 
also  would  become  liable  for  malpractice 
when  his  patient  dies,  as  patients  sdmetlmes 
do.  The  lawyers  might  recoup  their  mal- 
practice losses  by  drawing  from  the  ceme- 
tery  malpractice  cases  against  physicians, 
like  drawing  dominoes  from  a  boneyard. 
How  many  other  malpractice  liabilities 
might  accrue  against  the  respective  lawyers 
in  the  trial  of  malpractice  cases,  one  of 
whom  must  lose  In  every  case,  we  leave  open 
for  speculation.  The  Illustration  here  sug- 
gested Is  absurd,  but  is  not  more  so  than 
waa  Uie  defendant's  counterdAlm.  There 
was  little  excuse  for  his  prosecuting  an*  ap- 
peal to  this  court  In  order  to  find  It  out 

Particular  complaint  Is  made  by  the  de- 
fendant because  in  sndi  previous  suit  he 
himself  instructed  his  attorney  to  propound 
specific  questicms  to  a  witness,  and  the 
attorney  either  neglected  or  refused  so  to  do. 
This  Is  a  familiar  tale.  The  questions  thus 
formulated  by  this  defendant  were  manifest- 
ly ill  advised  and  emanated  from  legal  con- 
ceptions that  were  as  wide  of  the  mark  as  Is 
bla  present  defense.  He  ought  to  know  that 
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a  Jury  trial  to  the  lawyer  ts  not  wholly  nn- 
Uke  a  surgical  operation  to  the  surgeon.  It 
Is  a  time  of  trase  nerve  to  the  opaator  and 
of  danger  to  the  patient  and  client  A  sll^t 
slip  may  be  fatal  The  experienced  lawyer 
knows  that  the  111-advlsed  question  is  often 
the  slip  that  severs  an  artery  or  cuts  an'  In- 
testine, The  questions  proposed  by  the  de- 
fendant to  his  attorney  were  well  calculated 
to  such  an  end.  The  neglect pf  the  attorney  to 
put  them  should  be  credited  to  him  as  a  sin- 
cere loyalty  to  his  client.  We  hold  therefore 
that  the  counterclaim  of  the  defendant  was 
without  semblance  of  merit,  and  that  prej- 
udicial error  pertaining  thereto  was  quite 
impossible. 

[1]  II.  The  plaintiff's  petition  asked  to  re- 
cover the  reasonable  value  of  the  ptalntiffs 
services  as  attorney  in  such  previous  suit. 
Such  value  was  alleged  to  be  $150,  reduced 
by  a  credit  for  $25  paid  thereon  by  the  de- 
fendant. The  defendant's  answer  as  dlstln- 
^Uhed  from  his  counterclaim  was  In  legal 
effect  a  general  denial.  He  specifically  de- 
nied both  in  Ills  answer  and  by  his  erldence 
that  he  had  ever  employed  the  plaintiff  as 
his  attorney;  his  claim  being  that  he  had  em- 
ployed another  attorney,  to  whom  alone  he 
w^as  liable  for  fees.  It  does  appear  that  he 
had  originally  employed  Laws  as  his  attor- 
ney. Laws  became  sick  and  recommended 
the  plaintiff  to  the  defendant  Pursuant  to 
such  recommendatiaa  and  the  defendant's  as- 
sent thereto,  Laws  brought  the  plaintiff  and 
defendant  together  in  conaultatlon.  The 
plaintiff  took  t^rge  of  the  case  and  conduct- 
ed the  trial,  all  of  which  was  done  with  de- 
fendant's knowledge  and  consmt  Needless 
to  say  ttmt  it  was  a  auffldent  employm^t  to 
establish  the  direct  relation  of  attorney  and 
client  and  to  create  a  llabtli^  against  the 
defendant  tw  the  reasonable  value  of  plain- 
tiff's services.  As  to  the  extent  and  value 
of  such  services  the  evidence  waa  abundant 
to  go  to  the  Jury. 

12]  It  appears  in  the  evidence,  however, 
that  after  the  close  of  such  previous  trial  the 
plaintiff  and  defendant  had  negotiations  con- 
cerning plaintiff's  fees.  The  plaintiff  stated 
the  value  of  his  services  to  be  from  $150  to 
$200,  but  offered.  In  view  of  the  adverse  ver- 
dict to  accept  $76  cash.  It  appears  from  the 
plaintiff's  testimony  that  he  understood  the 
def^dant  to  have  assented  to  such  a  charge. 
This  the  defendant  however,  denies.  He 
did  send  to  the  plaintiff  his  check  for  $25, 
and  he  now  insists  -that  this  check  was  In 
full  for  nich  fees.  Not  only  so,  but  this  Item 


is  included  in  his  counterclaim  as  a  part  of 
his  damages  for  malpractice.  The  defend- 
ant now  urges  that  in  no  event  could  the 
plaintiff  recover  more  than  .$60  because  of 
his  previous  offer  to  accept  $75. 

[3]  If  the  defendant  had  been  gracious 
enough  to  have  pleaded  a  settlement  on  the 
basis  of  $76  and  to  admit  his  liability  there- 
for and  to  tender  payment  thereof,  he  might 
have  presented  a  plausible  def^ise  to  such 
extent.  He  did  not  choose  to  do  so.  He  de- 
nied all  liability  and  denied  that  he  had 
ever  assented  to  any  settlement  for  $75.  If 
the  defendant  was  not  bound  by  the  $75 
settlement,  then  the  plaintiff  was  not  The 
plaintiff's  original  measure  of  recovery  was 
the  reasonable  value  of  his  services.  He  did 
not  lose  such  right  by  a  proposed  compro- 
mise which  had  not  been  accepted  as  a  settle- 
m^t  by  the  defendant.  It  appeared  also 
from  the  evidence,  largely  from  the  plain- 
tiffs side,  that  at  the  time  of  the  original 
employment  of  the  plaintiff  the  question  of 
plaintiff's  charges  was  discussed,  and  that 
plaintiff  said  at  that  time  that  be  would  tie 
willing  at  any  time  to  allow  the  amoimt  of 
his  charges  to  be  fixed  by  Attorney  Laws. 
It  is  now  argued  by  the  defendant  basing 
his  argument  upon  such  testimony,  that  a 
referfflice  of  the  question  of  fees  to  be  arbi- 
trated by  Lews  was  a  condition  precedent  to 
the  bringing  of  this  suit;  that,  Inasmuch  as 
such  question'  had  never  bera  submitted  to 
Laws,  the  plaintifTB  suit  must  falL  The  de- 
fradant  has  no  pleading  upon  vrbktL  to  base 
such  an  argument.  His  answer  set  up  no 
such  conditltm.  He  testified  to  none.  On  the 
contrary,  he  has  taken  the  position  of  non- 
liablllty  and  that  he  had  never  em^yed  the 
plaintiff.  E^lrthermore,  Laws  vras  a  wit- 
ness in  the  case  and  testified  that  the  serv- 
ices of  plaintiff  were  worth  from  $160  to 
$200.  The  record  clearly  discloses  that,  it 
Myerly  had  gone  throu^  the  form  of  sub- 
mitting the  question  to  Laws,  Lowery  would 
not  admit  that  such  action  was  binding  upon 
him;  nor  ttiat  any  finding  Laws  would  be 
obligatory  upon  him.  This  is  his  unequivo- 
cal attitude  both  by  his  pleadii^  and  by  bis 
evidence.  The  present  cmtention  therefore 
is  not  available  to  him  in  mere  argument. 
We  have  gone  through  tlie  record  carefully, 
and  are  very  dlear  that  it  contains  no  prej- 
udicial error. 

The  Judgment  b^ow  la  therefore  afflrmdd. 

STEVENS,  a  and  ABTH0B  and  FA- 
ytLLB,  JJ.,  concur. 
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1.  Appeil  ud  error  9=9930(1)— appeal  l» 
patelnfl  oa  salBolenoy  of  evIiORM  ta  sapport 
JadBnant,  It  maat  view  It  aioit  favorably  to 
aipport  Jndgneat. 

On  avptalt  in  paBiing  on  the  raffidener  of 
oTMenee  to  rapport  a  Jndipnent,  cwillietiiic 
dence  ma;  not  be  weished,  bat  tbe  evidence 
must  be  viewed  most  favorablj  to  support  tbe 
judgmenL 

2.  Brokers  «s»ee(l)— Evideaoa  keld  taffleleit 
to  sapport  fladlBfl  far  broker  aalip  for  eom- 
Bilsslaa. 

In  an  action  by  a  broker  for  a  commiBsioD 
for  sale  of  real  estate,  evidence  Jield  snfficient 
to  support  a  finding  hj  the  jory  that  the  broker 
was  employed  by  defendant  to  find  a  purcbaser, 
and  that  be  did  find  one  ready,  able,  and- willing 
to  bny,  and  who  accepted  defendaDt*fl  offer,  and 
stood  at  an  times  ready  to  perform  hie  promise 
to  bay. 

A;q;>eal  from  District  Court,  Polk  Coimiy; 
Hubert  Utterback,  Judge. 

Action  at  law  to  recover  an  asentfs  com- 
mission for  finding  a  purcbaser  for  real  es- 
tate. There  was  a  trial  to  a  Jury  and  a  ver- 
dict for  the  plalatiff,  and  Judgmmt  entered 
thereon.   Defendant  appeals.  Affirmed. 

Benr7  ft  Henry,  of  Dea  Moines,  tor  appd* 
lant 

Hnnn  ft  Jones,  of  Dea  H(toes,  for  appellee. 

EVANS,  J.  The  plaintiff  was  a  real  estate 
agent  In  the  city  of  Des  M(^e&  His  peti- 
tion and  his  evld«K!e  dlsdose  fliat  be  had 
certain  negotiations  with  the  defendant  look- 
ing to  ttie  sale  of  the  defradanf a  residence, 
and  that  he  thereafter  brought  to  the  defoid- 
ant  a  proBpecttve  pnrAaser,  with  whom  the 
defendant  negotiated  for  a  sale;  that  while 
socih  n^otiatlons  were  pmding  the  defmd- 
ant  agreed  to  pay  the  plaintiff  for  his  services 
$200.  If  snch  purchaser  "will  take  the  prop- 
erty" ;  that  sndi  n^tlattons  resulted  in  an 
agreemnat  of  the  prospective  customer  to 
purchase  the  pro^mty  at  the  price  fixed  by 
the  defmdant;  that  th«reafter  the  d^end- 
ant  arbitrarily  refused  to  carry  out  the  oral 
agreemeat.  though  the  purchaser  stood  ready 
and  willing  t»  bny.  The  defendant  on  his  be- 
half testtfied  that  hla  <rffer  to  sell  to  the  pro- 
posed customer  and  the  acceptance  by  such 
customer  of  his  <rfEer  were  subject  to  the  cod- 
dltlOD  imposed  by  the  defendant  that  tlie  cos- 
toner  must  accept  bla  tiUe  as  tt  was ;  that 
the  customer  breached  such  condition,  in 
that  ttiroi^  his  attorn^  be  pohited  out  de- 
fects In  tbe  tlOe  and  denumded  correction 
thereoft  wbereupmi  the  defendant  terminat- 
ed tbe  negotlattonB. 

At  the  cloae  of  ftll  the  evidence  the  defend- 
ant nored  iw  a  directed  wdlct  cm  the 
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broad  ground  that  the  evidence  was  not  such 
as  would  support  a  verdict  for  the  plaintiff. 
This  motion  was  overruled,  and  the  cause 
was  submitted  to  the  jury,  which  returned  a 
verdict  for  the  plaintiff.  The  one  point 
raised  by  the  appellant  Is  that  the  court  err- 
ed in  overruling  such  motlfai,  and  ene&  in 
overruling  a  motion  for  a  new  trial  which 
was  based  upon  the  same  ground. 

[1 , 2]  If  the  cause  were  before  us  for  trial 
de  novo  upon  the  facts,  we  could  find  much 
In  the  record  tending  to  support  the  appel- 
lant's contention.  In  passing  upon  the  error 
assigned,  however,  we  are  not  permitted  to 
weigh  conflicting  evidence,  but  are  required 
to  view  the  evidence  most  fhvorably  to  a  sap- 
port of  the  jadgment  The  plaintiff  testified 
as  follows: 


"I  know  Mr.  D.  W.  Corley,  the  defendant. 
I  have  known  him  about  8  or  9  years.  I  know 
where  Mr.  Gorley'e  home  is  on  tbe  corner  of 
Twenty-Ninth  street  and  Ridge  road.  I  bad 
a  talk  with  Mr.  Corley  about  hifl  property  over 
the  phone  in  September,  ldl7.  I  asked  him  if 
he  would  sell  his  property,  and  he  said,  1 
might;  I  would  like  to  see  yon  personally  aboot 
it.*  Subseqaently  I  saw  him  at  bis  office,  I 
think  it  was  the  next  day.  I  went  in  there, 
and  asked  him  if  be  wanted  to  sell  bis  prop- 
erty, and  be  said  he  did.  I  told  him  I  thought 
I  conld  fumiab  him  a  buyer,  and  asked  him 
what  be  wanted  for  his  property.  Be  said  $20,- 
000  net.  Then  I  went  about  it  to  secure  a  pur- 
chaser. He  said  In  words  or  in  substance  that 
It  woold  be  an  right  for  me  to  go  shead  and 
get  a  purehaeer.  Subseqaently  I  went  to  see 
Mr.  Qeorge  W.  Jones.  I  knew  that  he  was 
looking  for  a  home.  Then  I  got  Mr.  Corley 
and  Mr.  Jones  together,  and  Mrs.  Jones  and  we 
went  out  to  look  over  the  property.  This  was 
two  or  three  days  after  I  bad  seen  Mr.  Corley, 
and  found  that  he  was  willing  to  sell.  I  think 
we  went  out  in  Mr.  Jones*  car,  the  four  of  us. 
After  that  I  went  to  Mr.  Corleys  office  and 
told  blm  that  Mr.  Jones  had  made  a  counter 
offer,  an  offer  of  f 18,000,.  and  Mr.  Codey  said 
he  could  not  sell  it  for  that  amount  of  money; 
that  he  wanted  $20,000  net  Then  a  conversa- 
Uon  arose  as  to  my  commission  In  the  matter 
or  what  X  was  entitled  to  for  securing  a  pur- 
chaser, and  be  said  he  would  give  me  $200  for 
my  trouble  In  the  matter,  and  I  said,  *Mr.  Cor- 
ley, I  think  that  is  rather  a  small  compensa- 
tion oa  a  deal  of  $30,000;*  and  he  finally  said, 
*We>ll,  if  Jonea  will  take  the  property,  I  will 
give  you  4^260  for  yoar  trouble.'  Then  be  asked 
if  he  might  see  Mr.  Jones  himself,  and  I  told 
him  that  be  might,  that  I  did  not  care  to  carry 
the  figure  back  and  forth,  and  that  we  were 
dealing  pleasantly,  and  that  It  was  all  right 
for  him  to  go  and  see  Mr.  Jones.  Iiater  Mr. 
Corley  called  me  over  the  phone  and  said, 
'Jones  is  going  to  take  the  property,  and  I  will 
send  you  year  check  for  9SSS0  as  soon  as  I  re- 
ceive a  check  from  him." 

The  prospective  customer  was  Jones,  who 
testified  as  follows: 

**Mr.  Brans  came  to  see  me,  and  adled  my  a^ 
tentkm  to  some  property  owned  by  Mr.  Oor* 
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ley  out  00  Twenty-Eighth  tnd  Bldfe  road. 
Subseqnently  Mrs.  JonoB,  Mr.  Brans,  Mr.  Cor- 
ky, and  I  went  out  to  see  the  property.  Mrs. 
JonCH  and  I  went  over  it  pretty  well  at  that 
time.  Mr.  Corley  was  there.  We  then  cama 
back  down  town.  After  that  I  saw  Mr.  Erans, 
and  indicated  to  him  what  I  would  give  for 
the  Corley  property.  After  that  lb.  Oorlifr 
came  into  my  office,  and  we  had  a  cooTersation 
regarding '  the  property.  I  think  I  made  him 
an  offer  of  $18,000.  Be  refused  It,  and  final- 
ly I  came  to  his  terms,  provided  certain  things 
in  the  house  would  be  included.  If  I  recall 
rightly,  it  was  coal  that  had  been  put  in  for 
the  winter  and  probably  a  refrigerator  and  one 
or  two  items  of  that  character;  |20,000  was 
the  amount  to  be  paid  by  me  with  those  things 
added.  I  don't  recall  that  there  was  anything 
■aid  about  the  terms,  because  I  wm  ready  to 
go  ahead  with  the  deal.  After  that  Mr.  Corley 
furnished  an  abstract  to  my  attorney.  I  think 
he  took  It  to  my  attorney.  Subsequently  I 
heard  from  the  attorney,  and  then  I  had  a  talk 
with  Mr.  Corley,  in  which  Mr.  Corley  said  if 
the  abstract  was  good  enough  for  him  it  sUould 
be  for  me,  and  he  said  the  trade  would  be  called 
off.  I  told  Mr.  Corley  that  I  very  mutih  liked 
the  hoBse,  and  I  wo^d  like  very  much  to  go 
ahead  with  the  deal,  and  I  would  be  wiUbv  to 
take  the  abstract  back  and  see  if  my  attorney 
wonld  not  pass  his  objections.  Mr.  Corley  de- 
clined to  go  ahead  with  the  proposition.  I 
waa  ready  and  willing  to  buy  the  property  upon 
the  terms  stated,  and  waa  able  to  pay  the  pur- 
chaac  price  In  ML** 

Some  aC  the  foregoins  te8tlmoii7»  eqiiedaUy 
that  of  the  lOalntUf,  was  contradleted  in  ma- 
terial rrapects  bj  the  defendant.  If  we  could 
be  governed  by  defendant's  testimony,  the  ap- 
peUanfB  position  would  have  to  be  sustained, 
Xeedlesa  to  aaj  that  we  have  to  Ignore  It 
The  argument  of  counsel  for  the  ai^pellant  Is 
buUt  In  part  upon  tbe  testimony  of  their 
client  Sncta  teatUnony  is  Incorporated  Into 
the  tvlef.  It  ia  neceeaary  to  their  pmitlon 
fbxt  It  should  be  conddered  as  true.  We 
tbink  it  mnst  be  aald  that  taking  the  evi- 
dence of  the  plaintiff  as  true,  it  discloses  an 
employment  of  the  plaintiff  by  the  defendant 
for  tbe  purpose  of  finding  a  purchaser  at 
$20,000  net  There  waa  no  agreement  tu  tlie 
first  instance  for  a  rate  of  commission.  This 
was  not  essential  to  tbe  employment  as  such. 
Later  the  rate  was  agreed  on,  and  this  was 
competent  It  was  also  competent  for  tbe  de- 
fendant subsequently  to  reduce  bis  price  in 
his  direct  negotiations  with  tbe  customer. 
Under  the  testimony  of  Jones  the  parties  did 
orally  agree  upon  a  sale;  that  abstracts  were 
furnl^ed  to  Jones'  attorney  for  examination 
and  some  defects  therein  were  reported  by 
the  attorney;  that  thereupon  the  defendant 
arbitrarily  cnt  off  negotiations,  and  refused- 
to  consider  any  proffwed  waiver  of  d^ects 
by  Jones.  Jones  waa  ready  and  anxious  to 
buy. 

Disregarding  therefore  the  testimony  of 
the  defendant  himself  aa  we  most  do  for  tbe 
pnrpoae  of  this  aweal,  we  think  the  evidence 


waa  enffldent  to  anpport  a  finding  by  tbe 
jury  that  tbe  plaintiff  was  employed  by  the 
d^endaut  to  find  a  pnrchaso-,  and  that  he 
did  And  <me  ready,  able,  and  willing  to  buy, 
and  who  did  in  fact  accept  deftedantfa  offer, 
and  did  at  all  timea  atand  rrady  to  folly  per- 
form audi  acceptance.  The  judgment  below 
must  therefore  be  affirmed. 

STBYENS,  a  J.,  and  ABTHUB  and  FA- 
ynjjB,  JJ„  concur. 


GRAMENZ  V.  BROWN  at  al.   (No.  34398.) 

(Supreme  Court  of  Iowa.   March  14,  1922.) 

Vendor  asd  pardiaser  «=»44— Fiadlafl  of  aa 
false  representatloas  as  to  distance  of  laai 
froffl  towa  and  nature  of  read  held  warraatatf. 

In  an  action  by  vendee  to  rescind  a  con- 
tract of  sale  of  land,  evidence  A«Id  to  sustain 
a  finding  that  defendant's  agent  did  not  false- 
ly drepreaent  the  distance  of  the  land  in  ques- 
tion from  a  certain  town,  or  the  nature  of  the 
road  extending  from  the  land  to  such  town, 
though  his  approximatim  iMf  diatanea  waa 
less  than  the  actual  dMance. 

Appeal  from  IMstrlct  Oourt  Webater  Ooim- 
(7;  H.  B.  Fry,  Judge. 

Suit  in  equity  to  rescind  a  contract  for 
the  purchase  and  sale  of  land,  the  plaintiff 
being  the  vendee,  on  the  ground  of  fraudu- 
\ent  representations.  There  was  a  trial  on 
the  merits  and  a  decree  dismissing  the  peti- 
tion.   The  plaintiff  ai^eala.  Affirmed. 

H.  W.  Stowe,  of  Ft  Dodge,  for  awellant 
Healy.  Thoraaa  &  Healy,  of  FL  Dodge^  Cor 

appellees. 

EVANS,  J.  The  plaintiff  charges  that  oo 
May  T,  1920,  he  was  Induced  to  enter  into 
a  contract  of  purchase  of  a  certain  farm  of 
240  acres  by  false  and  fraudolent  r^resen- 
tations.  Such  rei^esentatlnui  were  the  fol- 
lowing: (1)  That  the  farm  In  anestioa  waa 
located  within  6^  miles  from  Nashua  aa  ita 
market  town ;  (2)  that  a  good  graveled  road 
extended  from  such  farm  to  aald  town  of 
Nashua. 

It  is  charged  that  eacai  ct  such  repreaea- 
tationa  was  false,  In  that  the  distance  from 
the  farm  to  Nashua  waa  10%  miles,  and  In 
that  the  highway  connecting  the  two  points 
waa  not  a  graveled  road,  and  waa  not  m- 
sonably  peasable.  The  defense  was  a  goieral 
denial,  and  an  averm^t  in  legal  effect  that 
such  representaticms  as  were  actually  made 
by  the  defendants  were  substantially  true. 
Tbe  representations  charged.  If  made,  were 
so  made,  not  by  the  defendants  but  by  Allen, 
the  real  estate  agent  who  n^^ated  the 
ctmtract  of  sale.  AU  tbe  parOea  to  ttie  caae. 
indudlng  Alien,  were  reatdenta  of  Wdmter 
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count/.  13ie  farm  was  located  In  Cblckasaw 
<x>unt7^  All  tlie  preHmlnarr  oegotiationa 
were  had  hj  the  plaintiff  and  Allen.  At  the 
time  these  negotiations  were  Initiated  and 
when  the  first  representations  of  distance 
were  made  by  Allen,  neither  Allen  nor  the 
plaintiff  bad  ever  be&x  In  the  town  of  Nash- 
ua; Dor  had  either  of  them  been  npon  the 
farm  In  question,  nor  upon  the  roads  leading 
out  of  Nashua  toward  the  farm.  It  U  con- 
ceded that  In  these  first  negotiations  Alien 
did  represent  to  the  plaintiff  that  the  farm 
was  located  about  6%  miles  from  Nashua. 
This  statranent  was  based  solely  upon  his 
obserratloiiB  of  a  map  to  which  he  had  access. 
Both  plaintiff  and  Allen  went  to  see  the  farm 
t(«ether.  For  such  purpose  they  took  a  Chi- 
cago Great  Western  train  at  Ft  Dodge  for 
Waverly.  The  farm  Is  located  almost  due 
north  and  slightly  east  of  the  town  of  Waver- 
ly, and  about  18  miles  distant  therefrom. 
This  distance  was  covered  by  butoraoblle. 
Nashua  lies  several  miles  to  the  west  of  such 
line  of  traveL  The  parties  did  not  go  to 
Nashua,  but  returned  to  Waverly  by  the 
same  route.  In  a  real  estate  office  at  Wa- 
verly they  examined  the  maps.  Allen  claims 
to  have  discovered  bete  at  this  time,  or  short- 
ly thereafter,  that  he  was  mistaken  In  his 
estimate  of  distance,  and  that  be  Immediate- 
ly advised  the  plaintiff  of  such  mistake,  and 
advised  him  that  the  actual  distance  was 
nearer  miles,  and  that  plaintiff  respond- 
ed. In  tfect,  that  a  IttUe  difference  In  dis- 
tance was  not  material. 

It  appears  that  Nashua  is  located  In  the 
main  upon  the  west  one-half  of  section  17, 
Chickasaw  township.  The  north  and  south 
center  line  of  section  17  is  the  eastern  bound- 
ary of  the  corporation.  The  farm  In  ques- 
tl<»i  is  the  east  three-fourths  oi  the  south 
one-half  of  section  21  In  Dayton  townshli^ 
which  adjoins  Chickasaw  township  on  the 
east  Along  the  north  line  of  section  21  Is 
a  hl^way  which  runs  west  Into  Nashua, 
and  Is  known  In  the  record  as  the  Republic 
road.  The  nearest  point  In  the  town  of 
Nashua  to  the  farm  In  qoestlon  is  upon  this 
road,  and  lies  due  west  from  the  northeast 
comer  of  such  section  21.  Such  sectldb  cor- 
ner Is  one-half  mile  north  of  the  buildings 
upon  the  farm,  sncA  buildings  being  located 
upon  the  east  line  of  the  farm,  and  such 
east  line  being  three-fourths  at  a  mile  far- 
ther from  Nasbau  than  the  west  line  there- 
of. Parallel  with  the  Republic  road  and  1 
mile  north  thereof  runs  another  highway 
known  as  .the  State  road  and  as  the  North 
Iowa  pike.  This  road  is  largfely  graveled, 
and  Is  the  better  of  the  two  roads,  and  is 
used  in  times  of  bad  weather.  The  distance 
from  the  farm  to  Nashua  over  the  latter 
road  Is  neoesRarlly  2  mllcs  farther  than  over 
the  Republic  road. 

The  argument  for  appellant  is  predicated 
here  tq>on  the  assumption  that  Allen  repre- 
sented the  distance  from  tht  Ua^  to  Nasbua 


over  the  graveled  road  to  be  only  miles, 
whereas  the  actual  distance  Is  more  than  10 
miles.  This  assumption  In  argument  pre- 
BGUts  a  material  departure  from  the  evidence 
of  the  plaintiff  himself, 'to  which  we  must 
advert  The  contention  for  defendants  is  that 
&e  final  representation  made  by  Allen  to  the 
plaintiff  was  that  the  dlstan<)e  was  nearer 
7%  miles  than  6H;  that  the  actual  dis- 
tance between  the  northwest  comer  of  the 
farm  as  its  nearest  point  and  the  southeast 
comer  of  Nashua  as  it  nearest  point  was  not 
In  excess  of  7^  miles ;  that  the  actual  dis- 
tance from  the  driveway  of  the  housd  on  the 
east  line  of  the  farm  to  the  nearest  point 
la  Nashua  was  almost  exactly  8^  miles. 
This  distance  was  proved  by  a  invfesslonal 
surveyor,  who  ran  his  ciialn  over  the  whole 
course. 

We  now  go  to  the  testimony  of  the  jdaln- 
tiff  to  get  his  version  of  the  actual  represen- 
tations made.  Quoting  from  appellant's  ab- 
stract, we  find  the  ft^owlng  as  ^InttlTs 
version  of  what  Allen  said: 

"Hb  said  it  ain't  tii^te  6^  mOet  from  Nash- 
ua on  that  road  half  a  mile  north  of  my  place 
was  a  good  road  stra^ht  into  Nashoa.  Eta 
said  that  a  mOe  north  from  that  road  was  a 
good  gravel  road  that  yon  could  travel  at  any 
time  during  the  year.  He  said  that  was  a  good 
gravel  road;  that  you  could  travd  that  at 
any  tine  daring  the  year;  and  that  it  was  a 
good  gravel  rnid.  I  dont  remonber  of  hini 
saying  that  aboat  the  first  road  one-half  mOa 
north  of  the  farm,  and  as  to  the  condition  of 
the  road  running  north  from  the  farm  to  the 
graveled  road  I  don't  know  as  ha  said  anything 
mnefa  about  that" 

It  wlU  be  noted  from  the  foregoing  that 
the  statement  of  distance  by  Allm  was  pred- 
icated upon  flie  Republic  road  lying  a  half 
mile  nOTtb  of  the  form,  and  not  npon  the 
State  road  lying  a  mile^fturtber  north.  It 
will  be  noted  also  that  the  statement  as  to 
the  graveled  road  bad  reference  to  the  State 
road,  and  not  to  the  Republic  road.  AppA^ 
lant's  argument  has  overlooked  theee  dlsOno- 
tions. 

One  further  ffeatnxe  of  appeUant^  evi- 
dence is  to  be  noted.  Allen  bavlng  tesUfled, 
as  already  indicated,  that  be  had  corrected 
his  original  statement  <rf  distance  and  bad 
informed  the  plaintiff  that  the  distance  was 
nearer  7^  miles,  the  following  ^s  the  i^aln- 
tlff's  reqmnae  o  a  witness  to  sudi  tesU- 
moaj: 

'before  w*  went  up  to  sign  the  contract  In 
the  Snell  Building,  in  Brown's  store,  Mr.  Allen 
called  me  to  one  side,  and  he  said  he  made  a 
mistake;  It  was  a  little  over  6^  miles  to  the 
farm.  It  was  there  in  the  store  that  Ur.  Allen 
took  ne  to  <me  side,  told  me  that  he  made  a 
mistake  about  that  distance,  and  that  it  was  a 
little  over  6^  miles.  He  told  me  that  he  looked 
on  the  map,  and  he  said  it  was  a  little  further 
tiian  6^  miles.  I  told  him  that  a  Uttle  fur- 
ther or  a  trifle  further  did  not  make  much  dif- 
ferenesk 
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"Q.  TM  yoD  ask  him  aboat  how  mndt  far- 
ther it  was?  A.  No,  sir. 

"Q.  Did  yoa  ask  him  when  he  checked  It  on 
the  map,  or  looked  at  the  m&p?  A.  No,  sir; 
I  wasn't  there  when  .he  did  that. 

"Q.  How  much  further  did  ;ou  have  in  mind 
when  ;oQ  made  that  answer?  A.  I  took  it  to 
be  a  quarter  or  half  mile  farther,  not  over  that. 

"Q.  Then  yon  had  in  mind  that  it  wa>  not  to 
exceed  over  7  to  town?  A.  Tea,  air. 

**Q.  Did  yoa  ever  dieek  it  yonraelf  on  the 
map?   A.  I  looked  it  over;  yea,  sir." 

It  will  be  seen  from  the  foregoing  that  the 
original  statement  made  by  Allen  was  cor- 
rected to  some  extent  at  least;  that  the 
plaintiff  himself  looked  at  the  map;  that 
the  approximate  distance  was  manifest  upon 
the  map;  and  that  approximation  was  all 
that  plalntiCF  asked.  It  must  be  said,  there- 
fore, that  the  representation  actually  made 
was  approximately  true.  The  other  false 
representation  charged  relates  to  the  condi- 
tion of  the  gravel  road.  The  claim  Is  that 
the  State  road  was  not  In  fact  a  good  road, 
and  was  not  In  a  fair  sense  a  graveled  road. 
There  was  a  time  after  the  contract  had  been 
entered  Into  when  a  pert  of  the  road  washed 
out  and  was  impassable  until  repaired.  The 
weight  of  the  evidence  is  that  a  part  of  this 
road  was  over  sandy  soil  which  had  no  need 
of  gravel,  and  that  the  rest  of  the  road  had 
been  sniveled.  That  It  could  have  been  far- 
ther Improved  by  still  more  gravel  is  con- 
ceded. It  Is  not  claimed  that  any  attonpt 
had  been  made  In  graveling  the  same  to  com- 
ply with  the  specifications  ot  the  Highway 
Commission,  Neither  does  it  appear  In  what 
respect,  If  any,  It  failed  to  comply  wit3i 
such  spedflcations,  nor  does  it  appear  in  this 
record  what  su(^  specifications  In  fact  are^ 
We  think  that  -within  the  fair  meaning  of 
the  statement  made  by  Allen  and  of  the  \in- 
derstandlpg  of  the  plaintiff  the  road  in  ques- 
tion was  a  graveled  road.  The  BepubUc 
road  wa^  not  graveled,  nor  was  it  represent- 
ed to  be  so.  It  was  a  good  road  in  dry 
weather  and  a  muddy  one  in  wet  weather. 
This  is  only  saying  that  it  was  a  normal 
dirt  road.  We  are  constrained  therefore 
to  agree  with  the  conclusions  of  the  trial 
court  and  to  sustain  its  finding:  The  decree 
oitored  bdow  Is  therefore  affirmed. 

STBVDNS,  C.  J.,  and  ARTHTTB  and  FA- 
VILLB,  JJ.,  concur. 


STATE  V.  WILSON.    (No.  34511.) 
(Supreme  Coort  at  Iowa.  Uaidi  7,  1822.) 

CMstltitfonI  law  «s»l«7— Ciiinlnal  law  ^84 
(I)— New  prevlatoR  In  etatvte  oeirferrlio  Ja- 
risdlotloa  to  tr^  MOaiw  held  not  an  "m  poet 
futo  law." 
Since  the  tieglslatare  miy  create  Jorisdic- 

tion  for  the  trial  of  persons  accused  of  crime 


4s9»Fin  otlur 


without  violating  the  prcdilUtioii  against  «z  pent 
facto  laws  in  Const  art  1,  |  21,  and  Const  U. 
S.  art  1,  (  a  convict  escaping  from  cos- 
tody  of  a  deputy  warden  while  at  a  state  farm 
in  another  county  could  he  tried  In  the  county 
where  the  penitentiary  was  located,  under  Code 
Supp.  1913,  S  48&Ta,  as  amended  by  Acts  38th 
Gen.  Aseem.  c  83,  conferring  jurisdiction  on 
such  cooDty.  notwithstanding  the  amendment 
was  passed  after  the  escape. 

[Bd.  Note^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bx  Post 
Facto.] 

Appeal  from  District  Conrt*  Lee  Connty; 
W.  S.  Hamiltim,  Judge. 

Trial  on  Indictment  for  the  crime  of  en- 
cape  from  the  peeitentlarj.  Defendant  wu 
found  guilty  and  soitenced  to  the  peniten- 
tiary for  an  Indeterminate  pntod  not  to  ex- 
ceed five  years  and  not  concurring  with  hla 
fomm  sentence.  D^endant  appealn.  Af- 
firmed. 

J.  M.  C.  Hamilton,  of  Ft  Madison,  fbr  ap- 
pellant 

Ben  J.  Gibson,  Atty.  Gen.,  G.  L.  Norman, 
Co.  At^.,  of  Keokuk,  and  B.  N.  Johnson, 
Deputy  Co.  Atty.,  of  Ft  Madison,  for  the 
State. 

DE  GRAFF,  J.  On  April  12, 1921,  the  grand 
jury  of  Lee  county,  Iowa,  returned  an  in- 
dictment against  the  defendant  charging  him 
with  the  crime  of  escape  from  the  penltoa- 
tlary.  Ttte  state  praltentlary  of  Iowa  is 
located  at  Ft  Madison,  Lee  county,  Iowa. 
The  defendant  was  an  inmate  of  said  instlta- 
tlon,  but  at  the  time  of  his  escape  was  work- 
ing under  the  custody  and  control  of  a  deputy 
warden  at  the  state  farm  at  KnoxvlUe,  Mar- 
lon county,  Iowa.  The  facts  are  not  in  dis- 
pute, and  but  one  question  is  presented  on 
this  appeal:  lUd  the  district  coort  of  Lee 
county  have  Jurisdiction  to  try  the  defend- 
ant? 

Sectitm  4807a,  Code  Supp.  1913,  prortdee 

that: 

"If  any  person  •  •  •  escape  from  or  leave 
without  due  authority  any  building,  camp,  farm, 
garden,  city,  town,  road,  street  or  any  place 
whatsoever  In  which  he  is  placed  or  to  whi<di 
he  is  directed  to  go  or  in.  which  he  is  allowed 
to  be  by  the  warden  cr  any  officer  or  employee 
of  the  prison  whether  inside  or  outside  of  the 
prison  walls,  he  shsll  be  deemed  fullty  of  •» 
escape." 

This  section  defines  a  crime  known  as  es- 
cape from  the  penitentiary,  and  In  the  ab- 
sence of  statutory  provision  defining  venue  a 
person  would  be  indictable  and  triable  in 
the  county  from  which  he  made  his  escape. 

The  escape  as  charged  in  the  Instant  in- 
dictment was  on  the  21st  day  of  May,  1919. 
Subsequently  to  the  date  of  the  escape  as 
chained,  but  prior  to  the  indictment  and  trial 
of  the  defendant,  the  Legislature  of  Zowa 
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■enacted  fliapter  83,  Acts  of  the  Tblrty-Blgbth 
General  Aasembly,  amending  section  4ttlTa, 
'Code  Supp.,  as  follows: 

"Hie  jarisdictioa  of  an  indictment  for  the 
crime  of  escape  *  *  *  Is  in  tlie  comity  in 
which  is  located  the  penitentiary  or  reforma- 
-toxy  to  wUdi  the  person  charged  with  each 
escape  has  been  committed,  or  In  the  county  in 
which  is  located  the  bnildiog,  camp,  farm,  gar- 
-den,  (dty,  town,  road,  street,  or  any  place  in 
which  he  is  placed  or  to  which  he  is  directed  to 
go  or  in  which  he  is  allowed  to  be  by  the  war- 
den or  any  officer  or  employee  of  the  prison, 
-wbereftom  he  is  charged  with  escaping." 

Xbls  act  was  aro^ved  Ifaicb  20, 19iS,  and 
.Dflicaine  law  July  4,  ldl9. 

It  is  tin  contentlfHi  of  appellant  that  the 
-defendant  could  not  be  put  on  teial  In  Ijee 
•county  under  tbe  new  statnte,  because  the 
law  defining  Toiue^  not  being  In  tftect  at 
tbe  time  of  the  commlulon  of  tbe  crime 
■diargedf  la  ex  post  facto. 

It  thwefore  becomes  necessary  to  briefly 
•examine  tlie  nature  of  an  ex  post  facto  law. 
i>oes  It,  In  any  of  Its  definltlona  InvcdTe  a 
change  In  tbe  place  of  trial  of  an  alleged 
■offense  after  tbe  commission  of  said  offense? 
'Chief  Justice  Jotan  Musball,  In  Flstdier  r. 
Peck,  6  Crandi,  1S8,  8  L.  Bd.  182,  defined  ex 
IHwt  facto  to  be  a  law  '*wlildi  rendws  an 
-act  punlshaUe  In  a  manner  In  whidi  it  was 
not  punldiaUe  when  It  was  cammltted."  In 
■Oommtngs  t.  Mlasourt,  4  WaU.  828,  18  L. 
U.  866^  It  Is  defined  as  a  Uw  *'wIiSch  Im- 
Voaes  a  pulshment  for.  an  act  wtaldi  was  not 
mmlabaUe'  at  tbe  .time  it  was  committed, 
m  Imposes  additional  punishment  to  that, 
then  prescribed,  or  changes  die  rules  of  en- 
•dnce  by  which  less  or  different  testimony 
is  sufficient  to  convict  than  was  then  requir- 
ed." See,  also.  State  ex  reL  t.  Sanlres,  2tt 
Iowa,  340. 

Does  a  diange  of  tbo  place  of  trial  nnder 
-the  circumstances  of  this  case  affect  a  sub- 
stantial riglit  of  the  party  accused?  Clearly 
it  does  not  increase  tbe  prescribed  punlah- 
meat  m  m$k»  the  act  an  offense  whidi  was 
not  an  offense  prior  to  its  enactment;  nor 
does  it  affect  tbe  quantum  or  nature  of  the 
■erldoice  required  tor  a  ccmvictlon.  In  brief, 
It  does  not  work  any  disadTantsfs  to  the 
accused,  operate  upon  tbe  past,  or  deprive 
bfan  of  any  Vested  right  or  xlgbt  of  defense. 

It  is  within  tbe  province  of  the  Legl8latur& 
to  create  Jurisdlcthm  for  tbe  trial  of  persons 
accused  of  crimes,  and  cousequmtly  the  cre- 
ation of  a  separate  or  new  jurisdiction  to 
try  on  offoise  in  no  smse  violates  the  luro- 
Tlslcm  of  the  Constitution  prohibiting  the 
enactment  of  an  ex  post  facto  law.  Const. 
Iowa,  art  1, 1  21;  Const.  U.  8.  art  1,  |  la 
As  bearing  itp<m  this  proposition,  see  Conk 
V.  PhilllpB,28  Mass.  ai  Pick.)  28;  Gut  v.  Mhi- 
neeote,  76  TT.  S.  (ft  WalL)  85,  19  U  Ed.  S73 ; 
Kctaig  T.  Missouri,  lOT  U.  8.  221.  2  Sup.  Ct 
448,  27  U  Ed.  806:  hotin  v.  New  OrleattB, 


71  U.  S.  (4  WaB.)  172,  IS  L.  Bd.  884;  Cook 
v.  United  Stetes,  188  U.  S.  1S7,  11  Sup.  Ct 
268,  84  U  Ed.  90a 

Mo  error  was  committed  by  the  trial  court 
in  overruling  the  demurrer  to  the  indlct- 
meat  or  in  overruling  defendantfs  motion  In 
arrest  of  Judgment 

AfHrmed." 

STEVENS,  a  J.,  snd  WEAVES  and  PBES- 
TON,  JJ.,  concur. 


STATE  V.  BOUMA.    (No.  34177.) 

(Supreme  Conrt  of  Iowa.  March  7,  1922.) 

1.  SedaotlOD  «=>4&— Testimony  of  proseoatrlx 
tested  as  that  of  ether  witsessas. 

In  prosecution  for  sedoctiou,  the  testimony 
of  -  the  prosecDtrix  aboidd  be  teAed  the  same 
as  that  of  any  other  witness. 

2.  SedsotlDs  4=s45— Jury  siay  eonslder  the  arte 
seed,  and  iateliigeaoe  of  parties. 

In  determining  the  amount  or  kind  of  se- 
ductive  arts  or  dec^tion  in  snch  cases,  jury 
may  eonslder  tbs  age,  experienee,  and  intel- 
ligence of  the  parties,  sitnation  In  life,  their 
hablte  snd  exp^ences,  and  determine  whether 
tbe  defendant  did  in  fact  deceire  the  prosecu- 
ttix,  snd  whether  she,  believing  sodt  promises, 
was  Indooed  snd  ^  snrrender. 

3.  SedDotfoe  «sd34— False  promtse  of  nsr- 
rlage  is  aalversslly  rooognized  as  aa  arttftoe 
Bsod  ta  sedaetlos. 

A  false  promise  of  marriage  is  universally 
recf^nda^d  as  an  artiflce,  and  it  was  for  tbe 
Jury  to  determine  whether  defendant  did  in  tills 
respect  daoeive  prosecutrix,  and  induce  her  to 
snrrender  her  peiaon  to  tbe  defendant 

4.  Crlsilnal  law  «s»H59(5)— Sspresie  Cesrt 
will  aot  disterb  venVet  ef  ossvleHes  when 
sspperted  by  evldeaoe. 

The  qnestlon  of  tbe  suffldency  of  the  evi- 
dence to  estabhah  the  false  promise  of  mar- 
riage claimed  ia  for  the  Jury,  and  the  Supreme 
Court  may  not  arbitrarily  say  that  the  prosecu- 
trix is  not  worthy  of  belief,  and  will  not  dis- 
turb a  verdict  of  guilty  where  there  is  evidence 
to  support  the  jury's  findings. 

AK>eal  from  District  Court,  Pdlk  Odunty; 
Jos.  E.  Meyer,  Judge. 

Trial  on  Indictment  charging  the  defend- 
ant with  the  crime  of  seduction.  Verdict  of 
guilty,  and  judgment  entered  committing  the 
defendant  to  the  Iowa  Stete  Kaformatory 
for  a  period  not  to  exceed  five  years.  De- 
fecdsnt  appeals.  Affirmed. 

Parsons  &  Mills,  oC  Dee  Moines,  and  I.  N. 
Ukdntlre,  <tf  Sbeldan,  tor  avpeUai^ 

Ben  J.  Gibbon,  Atty.  Qvn^  and  John  Fletdi- 
er,  Asst  Atty.  Gen.,  tor  the  State, 

DB  GRAFF,  3.  [1]  Detendant  atanda  con- 
victed for  the  crime  oi  sadncthm.  He  admits 
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havlngr  had  sexual  Int^course  with  the  inros- 
ecotiii,  and  more  frequently  than  Is  admit- 
ted b7  her.  One  question  Is  presented  on  this 
appeal:  Does  the  evidence  establish  b«yond 
a  reasonable  doobt  that  artifice  was  used  In 
procuring  the  consent  of  the  prosecutrix  to 
sexual  acts?  Tbe  truth  of  her  recital  of  the 
transaction  must  be  tested  in  the  same  man- 
ner as  the  testtmony  of  any  witness.  Is  it 
reasouableT  Is  it  natural?  Does  competent 
evidence  support  the  essential  fact  in  dis- 
pute? 

It  appears  tliat  the  defoidant  and  prosecu- 
tilx  casually  met  at  Bivenrlew  I^k,  Des 
Moines,  on  June  28,  1819.  The  defendant  at 
that  time  was  In  the  serrlce  of  the  United 
States  army,  and  stationed  at  Fort  Des 
Hotnee.  -The  girl  was  nn^oyed  as  a  wait- 
ress in  the  Hartford  Cafeteria,  and  rooned 
in  the  girls' dormitory  at  Highland  ParkOol- 
lc«e;  The  ^secutrlx  wag  in  company  wiUi 
a  girl  friend  at  this  Initial  meeting,  and  the 
defendant  was  wltti  a  ecrtdler  friend.  Thae 
young  men  acoompanled  tiie  girls  to  the  dm- 
mltny.  Several  meetings,  by  preamcnge- 
ment  and  otherwise,  were  had  af^  this  time. 
The  d^eudant  accompanied  prosecutrix  to  a 
theater,  and  visited  her  at  different  resi- 
dences where  she  resided  after  leaving  the 
dormitory.  Uotor  rides  were  taken,'  and  pub- 
lic parks  wwe  visited.  The  defendant  was 
somewhat  attentive  to  the  girl,  protested  his 
love  for  her,  kissed  her,  and  on  one  occasion 
manifested  bis  love  by  kissing  her  In  the 
presence  of  her  sister.  Evidence  of  her  pre- 
vious chaste  character  was  Introduced,  and 
the  defendant  also  offered  evidence  to  estab- 
lish his  reputation  for  general  moral  charac- 
ter. 

It  is  contended  by  appellant  that  the  time, 
place,  and  the  girl  negative  the  guilt  of  this 
defendant.  She  testifies  that  the  first  act  of 
intercourse  occurred  August  1, 1919,  in  one  of 
the  public  parks  of  the  city  of  Des  Moines. 
One  witness  testified  that  some  three  years 
prior  to  the  act  alleged  In  this  case  the  pros- 
ecutrix had  Intercourse  with  him.  In  brief, 
it  is  the  claim  of  the  defense  tliat  the  prose- 
cutrix was  a  young  woman  of  easy  virtue, 
and  the  use  of  seductive  arts  was  not  neces- 
sary. The  jury  did  not  accept  this  view,  and 
gave  no  credence  to  the  testimony  of  the 
self-confessed  assassin  of  feminine  virtue. 
JuroT<(  are  human,  and,  in  the  solution  of  a 
sex  problem,  they  study  the  facts  in  the  light 
of  human  experience.  It  Is  not  to  be  expect- 
ed that  Jurors  would  altogether  suppress 
their  feeling  of  disgust  in  listening  to  a  bra- 
zen recital  of  the  perfidy  of  a  man  in  his  re- 
lations with  a  girl  several  years  before  the 
time  In  question.  It  was  for  the  jury,  how- 
ever, to  believe  or  dUbelleve.  The  verdict  in- 
dicates the  natural  and  ordinary  ctmsequenc- 
tm  of  such  testimony. 

Tbe  pzowcntrix  was  20  jmn  of  scb  Hay 


23,  1919.  She  had  been  reared  <ni  a  farm, 
was  graduated  from  the  high  school  at  Mur- 
ray, Iowa,  and  bad  attended  Highland  Park 
College  for  a  brief  p^lod.  She  had  been  & 
teacher  for  several  terms  In  the  rural  schools 
of  this  state,  and  at  the  time  she  met  the  de- 
fendant was  employed  in  a  well-known  Des 
Moines  cafeteria.  Tbo  defendant  wrote  let- 
ters to  b&c  during  her  brtef  absence  ftom  the 
city,  and  she  visited  tike  defendant  at  tbe  text 
while  he  was  convalescing  from  an  operation 
for  appendicitis.  It  is  the  <£lalm  of  tbe  proe- 
ecutrlx  that  shortly  after  her  acquaintance 
with  him  he  talked  marriage  to  taw.  Tb» 
subject  of  marriage  was  talked  over  between 
them  several  times,  and  on  <»ie  oocaalan  tfie- 
statea  tiiat  be  saU  that  she  would  Ure  vifOk 
him  on  a  tutm ;  that  he  would  marry  ber 
when  he  was  discharged  from  the  aniv-  It 
is  the  tilalm  of  tbe  prosecutrix  that  aaoM 
relations  occurred  twice  betweoi  th«n  in  the 
month  of  August,  and  on  no  ot3teroeraston.  On- 
tiie  first  occaslon,.ln  the  Urst  weA  of  August, 
she  testifies  tiiat  be  accunpanled  her  to  B^aae 
Park;  that  she  objected  to  bis  sexiial  re< 
quest,  and  that  he  said  'it  was  his  love  for 
me  why  he  did  that,  and  he  kept  on  pleading 
and  said  it  didn't  make  any  difference  any- 
way,  as  we  would  be  married" ;  that  this  was 
the  first  time  In  her  life  that  she  had  sexual 
relations  with  a  man.  A  short  time  subse- 
quently to  the  date  of  the  alleged  seductkm 
she  told  her  father,  mother,  and  slater  tiiat 
she  was  engaged  to  the  defendant  They  so- 
testify.  A  <^ild  was  bom  to  the'  i»oaeeatiix 
on  the  19th  day  of  May,  1920. 

[2, 1]  The  testimony  of  tiie  pnwecattix 
should  not  receive  a  strained  construction  to 
sustain  a  verdict  of  guilty,  and,  in  determin- 
ing the  amount  or  kind  of  seductive  arts  or 
decepti(m  used  In  cases  of  tbds  diaraeter,  tfae- 
Jury  take  into  consideration  the  age,  ocpe- 
rience,  and  taitelllgence  of  the  parties,  their 
situation  In  life,  their  habits,  and  their  ex< 
perience  in  tiie  vrays  of  the  world.  A  false- 
promise  of  marriage  is  univmully  recognlzed- 
as  an  artifice,  and  It  was  for  the  Jury  to  find 
whether  the  defendant  did  in  fact  deceive 
the  prosecutrix  In  this  respect,  and  to  say 
whether  the  prosecutrix,  believing  said  prom- 
ise, was  Induced  and  did  surrender  her  ponon. 
to  the  defendant 

[4]  The  question  of  the  sufficiency  of  tbe 
evidence  to  establish  the  artifice  alleged  Is 
for  the  Jury,  and  an  aH>eUate  court  may  not 
arbitrarily  say  that  the  prosecutrix  Is  not 
worthy  of  belief.  There  Is  evidence  in  this 
record  to  sui^rt  the  finding  of  the  Jury,  and 
we  are  not  warranted  in  disturbing  the  ver< 

diet 

The  Judgment  Is  therefore  affirmed. 

STEVENS,   a  X,  and  WBAVBB 
PBESTON,  J3^  caaeoE, 
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KIPLE    V.    INCORPORATED    TOWN  OF 
CLERMONT.    (No.  34159.) 

(Supreme  Coart  oJE  Iowa.   March  7,  1922.) 

1.  Damages  «=3l58(l)— AJIegatloas  In  petl- 
4l*i  for  pertMal  Injury  ud  the  evUence 
haid  lot  to  oonitKito  a  Yarlaneak 

In  a  peraoual  Injury  actios  against  a  town, 
where  plaintiff's  petition  alleged  that  she  was 
struck  and  cat  across  her  eyes,  nose,  and  fore- 
head, and  her  left  wrist  severely  sprained,  and 
plaintUTa  testimony  was  tliat  the  wire  did 
strike  her  across  the  eyes,  and  that  when  she 
regained  consdousness  her  head  ached,  and  the 
doctor  gave  her  medicine  for  her  head,  and 
that  of  another  witness  that  wire  which  woa 
stretched  over  the  street  struck  plaintiff's  face, 
Md,  there  was  no  substantial  Tsriance  between 
the  testimony  and  the  petition,  although  the 
langoMc  vna  not  predsely  the  same. 

2.  Mnnlolpal  corporations  «=<>822< 5} —Failure 
to  submit  the  qsestlon  of  oonstrsctlve  aotlce 
to  olty  of  eondttioa  of  wire  across  a  street 
which  lajered  plaintiff  hdd  not  error. 

Jn  an  action  for  injuries  from  being  struck 
by  a  wire  strung  across  a  street,  failure  to 
submit  to  the  Jury  the  question  of  constnictire 
notice  was  not  error,  where  the  officers  of  the 
city  pat  np  the  banner  on  the  wire  some  font 
days  before  the  injury,  which  resulted  from  Its 
hthig  low  enough  to  strike  passers-by. 

8.  Appeal  and  error  «=»273  (9)— Objection  to 
IntraotlH  will  net  bo  ooasldered*  where 
■Keoptloit  woro  sot  srtloloBtly  apooMa 

Objections  not  contained  in  or  referred  to 
ia  ezccptiDna  taken  by  the  defendant  appe- 
lant will  not  be  reviewed  where  not  sufficiently 
•pedfie  to  raise  the  points  argned. 

4.  Trial  «=9296(7)— lastmotloas  held  aot  to 
plaoe  buntea  of  proof  oa  defoadanl 

In  an  action  against  a  town  for  Injuries 
resulting  from  being  atmck  by  wire  strung  too 
low  across  a  street,  an  objection  that  an  in- 
struction TOQuired  the  defendant  to  show  that 
the  low  condition  of  the  wire  was  not  dne  to 
the  wind  normally  prevailing  on  the  banner  and 
the  telephone  pole  from  which  it  was  strung 
held  not  well  taken,  where  other  instructions 
placed  the  bnrden  of  proof  upon  the  plain- 
tiff. 

5.  Manlclpal  corporations  «=3822(3)— Instruc- 
tions u  ts  city's  duty  to  keep  Its  streets  rea< 
sonabty  safe  and  that,  If  It  did  not  have  con- 
structive notice  of  defeotlve  condition,  the 
verdict  should  be  for  ttty,  approved. 

In  an  action  against  a  town  for  personal 
Injuries  received  from  b^ng  struck -by  a  wire 
strung  over  a  street,  fteld,  thst  the  Jury  were 
properly  instructed  that  it  was  the  duty  of  the 
town  to  keep  Ita  atreeta  roasonaUy  safe  for 
travd,  and  that,  if  the  defendant  dty  per- 
mitted the  dangerous  condition  to  exist  when  in 
the  ezerdse  of  reasonable  care  it  should  have 
anticipated  the  consequences,  it  could  not  com- 
plain that  it  had  no  notice,  but  that,  it  It 
did  not  have  eoaBtmctive  notice,  verdict  should 
be  for  the  defendant. 


6.  Munldpal  corporations  ^»822(2)— Instmo- 
tlon  held  not  erroneous  as  making  dty  an 
Insurer  against  Injaiy  to  people  aslag  Ita 
streets. 

In  an  action  against  a  town  for  personal  in- 
juries resulting  from  striking  a  wire  strung 
across  a  street,  instruction  that,  if  the  town 
permitted  the  use  of  the  street  for  placing  of  a 
banner  upon  such  wires,  it  was  the  defendant's 
duty  to  take  notice  and  guard  against  the  or- 
dinary action  of  the  wind  and  elements  to  an- 
tidpate  if  they  brought  the  wires  so  near  the 
ground  as  to  be  dangerous,  neld  not  to  make 
the  defendant  an  insurer,  but  simply  to  define 
its  doty  to  nse  reasonable  care  in  antidpstiog 
and  guardii^  against  the  ordinary  action  of 
the  wind. 

7.  Appeals  and  error  <8=' 1 097 ( I )— Oaestions 
on  foraier  appeal  are  foredosod. 

Questions  presented  on  a  second  appeal 
which  were  presented  on  the  former  appeal 
are  foredosed  by  the  former  opinion. 

Appeal  from  District  Court,  Fayette  Coun- 
ty; H.  B.  Taylor,  Judge. 

Action  to  recover  damages  for  personal 
Injnrie^  Trial  to  a  jury,  and  verdict  and 
Jnd^mt  for  plaintiff.  Dtfetdant  appeals. 
Affirmed. 

W.  W.  Gomatoci:,  (tf  WMttJnlon,  and  Pldc- 
ett,  Swlsber  ft  Farwell,  of  Wat«loo,  for  ap- 
pellant 

James  Cooney  and  B.  H.  Estey,  both  of 

West  Union,  for  appellee. 

PRESTON,  J.  On  a  prlinr  appeal  of  this 
case  a  Judgment  upon  a  directed  verdict  for 
the  defendant  was  reversed,  and  It  was  he^d 
that  the  case  was  one  for  the  Jury.  Klple 
T-  Clermont,  188  Iowa,  248,  174  N.  W.  251. 
The  facts  are  quite  fnlly  set  out  In  the  opin- 
ion on  that  appeaL  The  evidence  Is  prae* 
tlcaily  the  same  on  this  aK>eaL  We  think 
the  questions  now  presented  are,  for  the 
most  part,  rnled  by  the  first  decision. 

[1]  1.  It  is  thought  by  appellant  that  the 
jury  should  have  been  told  that  some  of 
fdaintifTs  claimed  Injuries  were  not  to  be 
considered;  that  In  Instruction  No.  1  all 
plaintiff's  claims  as  to  Injuries  appearing  in 
her  petition  were  set  out  by  the  court,  and 
that  the  court  did  not,  in  the  Instructions, 
tell  the  jury  how  many  of  plaintiff's  claimed 
injuries  might  be  considered,  or  which  of 
them ;  that  there  was  no  support  in  the  evi- 
dence as  to  those  which  we  shall  now  mention. 
The  petition  alleged  that  plaintiff  was  struck 
and  cut  across  and  upon  her  eyee,  nose,  and 
forehead;  her  left  wrist  severely  sprained; 
that  she  was  severely  and  seriously  Injured 
and  bruised  upon  her  right  leg,  on  her  left 
arm,  upon  her  right  shoulder,  and  upon  her 
right  hip.  The  testimony  of  plaintiff  Is  that 
the  wire  did  strike  her  across  the  eyes;  that 
when  she  regained  cmsdonsness  her  head 
ached,  and  the  doctor  gave  her  some  medi- 
cine for  her  head.   Another  witness  testifies 
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that  the  wire  first  struck  plalntlflTs  face. 
Though  the  language  stated  in  the  petition 
and  the  language  nsed  by  the  witnesses  may 
not  be  precisely  the  same,  we  think  the  Im- 
port Is  the  same.  The  eyes,  nose,  and  fore- 
bead  are  so  closely  connected  that  being 
struck  across  the  eyes  and  in  the  face,  of 
which  the  nose  and  forehead  are  a  [>art,  are 
snbstantlally  the  same.  She  testified  that 
her  left  wrist  was  sprained,  her  shoulder 
and  hip  bruised,  and  her  back  sprained.  The 
Injuries  to  her  right  ankle  ajid  the  ligaments 
and  muscles  of  her  right  leg  is  testified  to  at 
considerable  length.  It  is  not  too  much  to 
say  that  the  right  ankle  and  the  ligaments 
and  muscles  and  bones  connected  -therewith 
are  a  part  of  the  right  leg,  and  the  left 
wrist  is  a  part  of  the  left  arm.  Another  wit- 
ness testified  that  she  saw  plaintifTs  anlile 
after  the  casts  and  adhesive  tape  were  re- 
moTed,  and  she  wore  the  elastic  stocking. 
It  was  blue  and  swelled.  Her  Umb  was  peel- 
ing nearly  to  her  knee  from  the  fever.  In 
addition  to  the  allegations  before  set  out,  the 
petition  alleged,  perhaps  a  little  more  epe- 
dflcally  as  to  some  of  these,  that  h^  right 
ankle  was  seriously  and  severely  Injured,  the 
ligaments  connected  th«ewltli  torn  out  the 
structures,  flesb,  and  muscles  at  and  about 
said  right  ankle  were  strained,  bruised,  and 
lacerated,  and  plaintiff  was  aeverdy  and  seri- 
onjdy  shoeked  and  hurt  by  b^ny  stmclc  by 
said  wire.  There  Is  no  material  Tarlanee, 
and  surely  sudi  as  there  wa^  If  any,  could 
not  mislead  the  Jury  or  prejudice  the  de- 
fendant. 

[1]  Ths  fourth  division  of  Instruction  No. 
S  and  instmctlmi  No.  U  are  thought  to  be 
erroneous.  Than  have  reference  to  con- 
atmctlTe  notioe,  and  may  be  considered  to- 
gether. It  Is  thone^t  by  appellant  that  the 
qnesUtm  of  oonstmctiTe  notice  shoidd  not 
bave  been  submitted  to  the  Jury  at  all,  be- 
cause of  the  short  time  aft»  the  wire  was 
down  low  enou^  to  strike  passers-by,  and 
before  the  injury;  but  the  evidence  shows 
that  the  mayor  of  the  town,  assisted  by  otb- 
erSf  put  vp  the  banner  on  the  wire  some 
tmr  days  before  the  injury,  uaA  thore  Is  evi- 
dence that  It  was  noticed  that  Uie  poles  to 
which  the  wire  was  fastened  were  leaning 
towards  eacb  other.  The  tendency  of  this 
would  be,  of  course  to  allow  the  wire  to 
slack.  The  instruction  first  mentltmed  re- 
UxB.  to  both  these  cratditlons— tliat  is.  the 
wire  being  low  at  the  time  of  the  injury— 
and  goes  back  to  the  time  the  banner  was 
originally  pat  up.  We  deem  it  unnecessary 
to  set  out  We  instruction  in  full,  but  content 
ourselves  with  stating  that  we  think  it  is 
in  harmony  with  the  opinion  on  the  first 
aj^ieaL 

[S,4]  The  objection  now  urged  to  No.  11 
is  that  It  required  the  d^endant  to  show 
that  tiie  low  condition  of  the  wire  was  not 
due  to  the  wind  normally  jHKvalllng  on  the 
banner  and  telefthone  pole  In  question,  and 
fnrtha  tlut  it  Is  in  conflict  with  Instrqctlon 


i  before  referred  to.  We  do  not  think  the 
InstructlMi  Is  susc^tlble  to  the  construction- 
attempted  to  be  idaced  upon  it  by  appellanL 
In  other  instructions,  and  all  the  way 
throu^,  the  Jury  were  told  that  the  burden 
of  proof  was  upon  plaintiff,  but  we  think  we 
are  not  called  upon  to  discuss  the  matter  at 
any  length.  Aitpellee  cont^ds  that  these  ob- 
jections were  not  oontaioed  in. or  referred  to 
in  the  exception  taken  by  defendant  to  the  In- 
struction. The  exceptions  were  In  the  motion- 
for  new  trial,  and  in  reference  to  11  it  wa» 
stated,  in  substance,  that  because  of  the  short 
time  that  It  was  shown  the  wire  was  down 
low  enough  to  Interfere  with  the  use  of  the 
street,  and  before  the  accident,  it  should  not 
have  been  submitted  to  the  Jnry,  and,'  fur- 
ther, that  the  Jury  were  not  told  in  No.  11,  or 
elsewhere,  what  amounts  to  oonstructlve  no- 
tice, or,  In  a  g^^al  way,  the  lapse  of  time- 
necessary  to  constitute  or  amount  to  con- 
structive notice.  This  last  proposition  Is  not 
argued,  but  there  Is  nothing  in  the  exertion 
in  regard  to  the  burden  of  proof  being  cast 
upon  defendant,  or  that  it  is  in  conflict  with 
instruction  No.  3.  We  think  appellee's  iwlnt 
is  well  taken,  and  that  the  exceptions  are 
not  sufficiently  specific  to  raiae  ttie  ptdnts- 
now  argued  in  reference  to  11. 

[S]  It  may  be  well  at  this  point  to  reSer  to- 
the  language  used  In  the  opinion  on  the  for- 
mer a]K>eal.  It  was  said  at  page  201  of  18S 
Iowa,  at  page  ^  of  174  N.  W.: 

'^t  was  the  duty  of  the  town  to  exerciBe 
reasonable  care  to  hare  and  to  keep  Its  streets 
in  a  reasonably  safe  condition  for  traveL  It 
was  not  reasonably  safe  for  travel  at  the  time 
of  the  injury.  If  we  assume  that  the  town  did 
not  know  of  this  condition,  or  if  w«  assume,  as 
a  matter  of  law,  that  the  condition  that  caus- 
ed the  injury  had  not  existed  for  snffldent  time 
to  charge  the  town  with  notice,  we  turn  then 
to  a  consideration  of  the  causes  i^ch  led  up 
to  and  produced  the  condition  wUch  rendered 
the  street  admittedly  unsafe.  *  *  *  If  the 
defendant  permitted  the  original  con^tioQ  to 
exist,  and,  in  the  exercise  'of  reasonable  care, 
should  have  anticipated  the  consequences  that 
might  and  Aid  follow,  then  it  camiot  be  heard  to 
complain  that  it  did  not  have  notice  that  con- 
sequenees  reasonably  to  be  expected  did  fol- 
low; for  it  is  held  to  know  that  which  it  could 
have  anticipated  by  the  exercise  of  reasonable 
care,  and  could  by  such  care,  have  antidpated 
and  guarded  against" 

The  matters  referred  to  in  the  quotation 
were  submitted  to  the  jury  In  the  last  trial., 
and  the  Jury  were  told  In  effect  that  if  tb» 
defendant  did  not  have  constructive  notioe  aft 
explained  in  the  Instructions,  the  verdict 
should  be  for  the  defendant  Ftirthermore^ 
defendant  offered  instructions  in  wMch  it 
asked  the  court  to  Instruct  the  Jury  on  con- 
structive notice  to  the  town.  Appellee  con- 
tends that  by  so  doing  defendant  waived  any 
right  to  raise  that  questiop  in  this  oonrL 
It  seems  vnnecessary  to  pursue  the  subject 
further. 
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[I]  Instrndlcu  No.  9,  oC  wbich  complaliit 
Is  niftds,  U  as  foUowa: 

"Too  are  instructed  that,  U  tbe  defendant 
town  permitted  the  use  of  said  Union  street 
for  the  erection  and  pladns  of  said  banner  op- 
on  said  wires,  and  said  nicta  upon  the  poles, 
it  was  the  dutr  of  said  town  at  a]l  times  there- 
after to  take  notice  and  fuard  against  the  or- 
dinary action  of  the  wind  and  dements  npon 
and  asainst  said  banner,  wires,  and  poles,  so 
as  to  keep  the  said  street  in  a  reasoaablr  safe 
coudition  for  trayel,  and  to  due  reasonable  caze 
in  anticipatinc  and  guardiog  against  the  effect 
of  the  ordinary  action  of  the  whid  and  the 
slenents  npon  and  against  said  banner,  wires, 
and  polea." 


This  is  In  line  wltlt  the-  langaage  of  the 
opinlfm  on  the  fanner  aKwal  at  pase  2S3 
of  188  Iowa,  at  page  263  of  174  M.  W.,  where 
•we  said: 

"The  Jury  could  well  find  that  the  injury 
followed  as  a  proximate  result  of  a  condition 
known  to  the  town,  and  permitted  to  exist 
for  more  than  four  days  before  the  injury. 
When  it  permitted  the  nse  of  the  street,  it 
waa  bound  to  take  notice  and  guard  against 
the  action  of  the  elements  upon  the  thing  which 
it  permitted  to  exist,  and  it  was  for  the  jaiy 
to  say  whether  or  not,  in  the  exercise  of  rea- 
sonable care  for  the  aafety  of  the  trareler 
upon  the  street,  in  the  discharge  of  that  duty 
which  it  assumes  to  keep  its  streets  in  a  rea- 
sonably safe  condition,  it  shonld  have  antici- 
pated and  guarded  against  the  elTect  of  the 
action  of  tin  elements  on  the  thii«  whidi  it 
permitted  to  exist.  The  record  here  presented 
makes  it  a  pertinent  matter  for  the  jury  in- 
quisition, and  the  court  erred  In  not  submit- 
tlnf  it  to  them." 

This  Inatmctlon  does  not,  as  contended  by 
appellant,  make  the  defendant  an  Insurer,  but 
simply  defines  the  duty  of  the  town  to  use 
reasonable  care  In  anticipating  and  gaarding 
against  the  effect  of  the  ordindry  action  of 
the  wind,  etc.  The  duty  of  the  town  was, 
more  fully  explained  In  oth«>  lustructlona, 
and  the  jury  were  told  that  the  town  was 
not  an  insurer.  As  said,  the  mayor  of  the 
town  was  one  of  the  parties  who  originally 
put  up  the  banner,  notice  to  him  was  notice 
to  the  town  of  the  conditions  then  existing. 
We  think  the  instructions  as  a  whole  are 
folly  as  favorable  to  the  defendant  as  it  had 
a  right  to  expect 

[7]  Some  of  the  questions  now  presented 
were  presented  on  the  former  a[^;>eal,  and, 
as  to  them,  they  are  foreclosed  by  the  for- 
mer opinion.  As  bearing  somewhat  upon  the 
question  of  notice,  see  the  very  recent  case 
of  SpUer  T.  Cll7  of  Ottumwa  (Iowa)  188  N. 
W.  466. 

There  is  no  prejudlctal  error,  and  the  Jndli^ 

ment  Is  afOrmed. 

STEVENS,  O.  J.,  and  WEAVER  and  DB 

GRAFF,  JJ.,  concw, 
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WILSON  V.  MID-WEST  STATE  BANK  at  ■!. 
(DALE,  Istervaner).   (No.  34154.) 

(Supreme  Court  of  Iowa.   March  7,  1922.) 

i.  Bills  and  notes  «3»497 (2)— Holder  of  ohsck 
held  uader  burden  of  establlshlnfl  claim  as 
Inaooeat  holder  by  prepoaieranoe  of  evl- 
ieaoa. 

In  an  action  to  enjoin  a  bank  from  paying 
a  certified  check  made  payable  to  bearer,  in 
which  the  bidder  interrened,  such  holder  had 
the  burden  to  eatabUsh  hla  claim  io  be  an  In- 
nocent holder  by  a  preponderance  id  the  eri- 
dence. 


2.  Bills  and  notes  <s=9525— Holder  held  to  have 
failed  to  shew  a  hoUlag  la  good  faith. 

In  an  action  to  enjoin  a  bank  from  paying 
a  certified  check  payal^  to-  bearer,  held  that 
interrealng  holder  had  failed  to  show  that  he 
was  a  holder  in  good  faith. 

3.  Banks  and  banking  (8=9145— Holder  of  oep- 
tilled  cAeok  must  hold  In  good  faith. 

The  fact  that  a  bank  check  was  certified 
does  not  obviate  the  rule  that  the  holder, 
who  seeks  to  recorer  thereon  against  the  bank, 
must  be  a  ht^er  in  good  f^th. 

4.  Bills  and  notes  «=>342-Heldsr  takes  poet- 
dated  oheok  not  in  due  oeerse  el  baslMss  and 

subjeot  to  defects. 
Where  a  certified  bank  check  was  postdated 
by  a  matter  of  ^Mut  three  weeks,  it  was  there- 
fore irregular  and  onaothoriaed,  and  not  in  doe 
coorse  of  buBlness,  and  carried  notice  itf  sndi 
defect  upon  its  face. 

&  laJuMtioe  «a»43— Objeodoa  that  plaJatit, 
la  aotloa  oa  oheek.  elioBld  be  denied  relief 
bsoaasa  traasaotloa  was  Illegal  not  aus- 
talHod. 

An  action  to  enjt^  a  bank  from  paying  cer- 
tified check  giren  by  plalntiif  for  the  purchase 
of  whisky,  where  water  waa  delirered  instead, 
was  not  barred  because  the  check  was  giren 

in  an  Illegal  traoBaction. 

6.  EMlty  «=a42(l)— Flalatlff  wUI  not  be  r»- 
fassd  raUof  benaase  of  ample  remedy  at  law 
wbere  ao  nwtlea  waa  aiade  to  traaster  caase 
to  law  dooket. 

In  an  action  to  enjoin  a  bank  from  paying 

a  certified  check,  an  objection  that  a  court  of 
equity  could  not  entertain  the  case  because 
plaintiff  had  an  ample  remedy  at  law  is  not 
jurisdictional,  and  Is  unarailing,  since  proper 
remedy  would  be  to  moTe  for  a  transfer  to  the 
law  docket  under  Oode,  {  3432,  and,  this  not 
being  don^  it  was  not  error  to  try  the  case 
on  plaintiffs  theory, 

7.  Appeal  aad  errer  ^184— Objaotlea  tbat 
oanse  should  have  been  tried  at  law  must  be 

made  below. 

In  an  action  to  enjoin  a  bank  from  paying 
a  certified  check,  where  every  person  baring 
or  asserting  any  right  in  the  cheek  was  a  par- 
ty to  the  action,  and  the  chedc  was  in  court, 
aod  the  parttee*  conflicting  daims  were  pre- 


>For  otber  eases  see  same  topic  and  KBT-NUHSaR  la  aU  Kv-Nnmbered  Dlgasts  and  Itadeses 
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■ent«d  in  the  pleadlnss  and  triad  «nt  to  a  final 
jadgment,  objaedona  firat  niaed  on  appeal  that 
catue  ahonld  bar*  heen  triad  at  law  cannot  be 
conddetad. 

Appeal  from  Diatrict  Court,  Woodbury 
Gomitr:  W.  Q.  Sous,  Judge. 

Action  In  equity  to  enjold  the  defendant 
bank  from  paying  a  check  drawn  by  the 
plaintiff,  made  payable  to  bearer.  The  in- 
terrmer  clalma  to  be  an  Innocent  holder  for 
value  of  tbe  cbedc  in  question,  and  asks  for 
Judgment  tbereon  against  tbe  bank.  There 
was  a  decree  for  plaintiff,  and  tbe  Interven- 
er alone  appeals.  Affirmed. 

Snell  &  Randall,  of  Hawarden,  and  Rob- 
ert B.  Pike,  of  Sioux  City,  for  aj^Uant 

F.  It.  Ferris,  of  Sioux  City,  for  appellee. 

Free  &  Plckus  and  Alfred  Pliv,  all  of 
Sioux  City,  for  defendants. 

WEAYER,  J.  The  history  of  the  chedk  in 
question  Is  as  follows:  Plaintiff,  a  married' 
lady,  lives  In  the  suburbs  of  the  city  of  Sloux 
City,  and  on  December  27,  1919,  was  so  for- 
tunate as  to  have  a  comfortable  balance  to 
her  credit  In  tbe  Mid- West  Bank  in  that  city. 
On  the  day  named  one  Noltze,  also  known  in 
the  record  as  John  Doe,  appeared  at  plain- 
tifF's  home  and  professed  to  sell  her  15  gal- 
lons of  whisky  for  $1,000,  for  which  simi 
she  gave  him  the  check.  The  check,  though 
given  December  27,  1919,  was  dated  January 
16,  1020.  On  recelvhig  it  Noltze  took  it  to 
tbe  bank  at  once,  and  at  his  reiiuest  an  officer 
of  the  bank  certified  it  On  or  before  Jan- 
uary 1st  following,  and  16  days  before  the 
check  was  payable,  the  plaintiff,  ^o  modes  t- 
ly  admits  she  is  "a  Judge  of  whisky,"  appears 
to  have  sampled  the  stuff,  and  to  ber  disgust 
discovered  that  It  "had  no  kick  In  it";  that 
it  was  not  whisky  at  all,  but  waa  "vrater." 
As  was  natural  In  one  baving  the  Missouri 
river  flowing  at  ber  feet,  and  offering  her 
Its  limpid  and  sparicUng  waters  without 
money  and  without  price,  she  concluded  that 
John  Doe  (allaa  Noltze)  bad  swindled  ber. 
and  at  once  called  up  the  bank  by  telephone 
and  notlSed  it  not  to  honor  the  cbeck.  On 
January  18,  1820,  the  check  waa  presented 
Cor  payment  by  or  in  behalf  of  one  Bay  Dale^ 
who  is  tlie  intervener  horetn.  The  bank  re- 
fused paymoit,  on  the  plea  that  tbe  <dieck 
had  been  materially  altwed  after  its  cer- 
tification. Negotlatlona  for  a  settlonent  <tf 
some  kind  having  Mled,  plaintiff  brought 
this  acUon  in  equity,  setting  up  tlie  alleged 
tects  as  above  stated,  alleging  that  Dale 
took  the  tiiedc  with  knowledge  that  It  was 
enpported  by  no  cfmdderatlon,  and  asking 
an  injunction  to  restrain  the  bank  from  pay- 
ing the  ^eck,  and  for  other  appropriate  re- 
lief. Dale  filed  a  petition  <tf  intervention, 
alleging  his  ownership  of  the  che(A:,  his  ao* 
qnlrement  thereof  in  good  faith  and  for  val- 


uable consideration,  and  asking  Judgment 
against  the  bank  upon  Its  certification.  The 
bank,  on  Its  part,  answered,  admitting  Its 
certiflcation  of  the  check  has  In  hand  tbe 
money  represented  by  it,  and  alleges  that  It 
has  no  Interest  In  the  controversy  exc^t 
to  protect  su<cfa  certiflcation.  It  also  tenders 
and  offm  to  pay  said  money  into  court  to 
be  disposed  of  or  paid  to  such  person  as  tbo 
court  shall  find  entitled  to  receive  It 

There  was  a  trial  to  the  court,  whI<A 
found  for  the  plaintiff  that  the  check  was 
given  without  consideration,  that  the  int^ 
vener  was  not  a  holder  or  purcbaser  in  good 
faith,  that  the  certiflcation  by  the  ba^k  was 
void  and  of  no  effect,  and  entered  Judgment 
against  the  Intervener  for  coeta 

[1]  To  sustain  his  claim  of  being  an  Inno- 
cent purchaser,  Dale  makes  the  following 
showing:  Hist  he  is  a  farmer,  owning  S20 
acres  of  land  In  Iowa  and  a  like  area  In  Da- 
kota, and  finds  relief  from  his  agricultural 
labors  and  burdens  in  the  noble  game  of 
craps.  Among  his  friends  was  one  McPh^ 
son,  who,  be  says,  "Is  not  finandally  reapoi^ 
sible."  Mcpherson  was  owing  Intervoier 
$100.  On  Deconber  28,  1919,  this  irrespon- 
sible friend  appears  to  have  been  In  posses- 
sion of  tbe  certified  check  for  $1,000,  and 
offered  to  negotiate  It  to  intervener  in  pay- 
ment of  his  indebtedness  of  $100,  and  $300 
In  cash.  Intervener  did  npt  have  the  money 
on  hand,  but  says  he  went  to  one  Morgan, 
who  "runs  a  pool  haH,"  and  "got  the  whole 
business  from  him.  Be  owed  me  that 
amount  of  money  In  a  crap  game.*'  Armed 
with  the  money  thus  acquired,  intervener 
"went  over  to  McFherson  in  the  city  hall," 
and  together  they  repaired  to  the  seclusion 
of  the  water-doset,  where  this  transaction 
in  high  finance  was  consummated.  He 
naively,  but  rather  unnecessarily,  explains, 
"We  went  Into  the  toilet  room  to  get  out  4^ 
sight."  Further  reference  to  the  testimony 
'would  seem  to  be  superfluous.  There  is  no 
dispute  that  the  check  had  Its  origin  in  the 
transaction  testified  to  by  plaintiff,  and  un- 
der the  statute  the  burden  was  on  the  inters 
vener  to  establish  bis  elaim  to  be  an  inno- 
cent htrfder  of  the  paper  by  a  preponderance 
iO.  the  eiridence. 

[2-4]  It  would  be  an  affront  to  the  Intelli- 
gence of  a  court  or  Jury  to  argue  that,  so 
far  from  satisfying  that  requirement  of  the 
law,  tbe  intervener  does  not  condnsiTCly  con- 
vict hlms^  of  bad  faiUi.  We  wiU  not  pro- 
long this  opinion  to  point  out  at  diseoss  the 
multiplied  indicia  of  fraud  and  bad  fhlth 
whicb  are  glaringly  apparent  at  every  turn 
in  the  Interveno's  own  story  of  his  oonnets 
tion  with  ttxe  transacUon,  and  to  permit  him 
to  recover  upon  the  check  so  i)rociired  would 
be  a  gross  abuse  of  Judidal  antiiority.  The 
fact  ttat  the  check  was  co^fled  does  not 
obviate  the  rule  that  the  holder  irito  seeks 
to  recoTOT  thereon  against  the  bank  most  be 
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a  holder  in  good  folth.  If,  for  example,  the 
bank  by  mistake  certifies  the  check  of  one 
who  has  no  money  on  deposit,  it  may  well  be 
held  estopped  to  deiry  the  effect  of  its  cer- 
tification as  against  one  who  has  received 
In  good  faith,  but^  a  holder  who  takes  It  with 
notice  of  the 'mistake  holds  It  sabjeet  to  the 
defense.  Moreorer,  the  check  in  this  In- 
stance was  postdated  by  a  matter  of  abont 
three  weeks,  and  therefore  irregular  and 
unauthorized,  and  not  In  dae  course  of  busi- 
ness. It  carries  the  notice  of  Its  defect  up- 
on Its  face,  and  be  who  takes  It  holds  it  sub- 
ject to  that  objection.  Farmers'  Bank  v. 
Bank,  16  N.  Y.  126.  69  Am.  Dec.  678 ;  Clark 
V.  Bank,  62  Barb.  (N.  T.)  597;  Pope  t.  Bank, 
57  N.  T.  126;  7  Corpus  Juris,  Til,  {  441%; 
Bank  T.  TruBt  Co..  168  Mich.  94,  122  N.  W. 
547,  138  Am.  St  Rep.  362.  The  many  cases 
cited  by  appellants'  counsel  as  to  the  Immuni- 
ty of  innocent  holders  of  commerlcai  paper 
against  defenses  by  makers  are  doubtless 
good  law,  but  the  intervener  fails  at  the 
threshold  of  his  case  to  show  himself  enti- 
tled to  the  b^efit  of  the  rules  so  relied  upon. 

[S]  It  Is  next  urged  that,  according  to 
plaintiff's  story,  the  check  was  given  in  an 
illegal  transaction,  and  the  court  ought  not 
to  aid  her  in  avoiding  payment.  It  is  true 
plaintiff  was  trying  to  purchase  whisky,  but, 
according  to  her  testimony,  she  did  not.  She 
says  the  stnff  delivered  to  her  was  not  whis- 
ky, but  water,  in  which  there  was  no  "kick," 
and  there  is  no  evidence  to  contradict  her. 
We  know  of  no  statute  prohibiting  the  sale 
of  nottlntoxlcatlng  water.  Nor  are  we  pre- 
pared to  say  that  even  If  the  beverage  sold" 
were  in  fact  whisky,  we  would  refiisp  tn  nf- 
firm  the  holding  of  the  trial  court  under  the 
undisputed  circumstances  of  this  case. 

[1, 7]  Finally,  question  la  raised  as  to  the 
jurisdiction  of  a  court  of  equity  to  entertain 
fbia  case,  becftus^  as  counsel  say  if  plain- 
tiff has  been  wronged  sbe  has  an  ample  rem- 
edy at  law.  The  objection  Is  unaTalling.  If 
the  point  so  made  be  well  taken  the  objection 
Is  not  Jurisdictional,  the  proper  remedy  ber 
Ing  to  move  for  a  transfer  of  the  issues  to 
the  law  doAet.  Code^  |  8482.  This  was 
not  dme^  and  there  was  no  errw  In  trying 
tbe  case  m  Oie  tbeoiy  adopted  by  tibe  plain* 
tiff.  Bvery  persmi  having  or  asserting  any 
liglit  in  the  subjeet-matter  of  the  litigation 
was  a  party  to  the  action ;  the  dieck  itself 
was  in  court ;  the  confllcUng  idalms  of  the 
parties  were  presented  in  the  pleadings  and 
tried  out  to  final  Judgment,  and  objections 
to  Uie  toTum  raised  for  the  first  time  In  this 
court  cannot  be  c<nisldered. 

Substantial  Justice  appears  to  have  been 
done,  and  the  decree  of  the  trial  court  la  af- 
firmed. 


STETQNS,  a  J.,  and 
PRESTON,  JJ.,  concur. 


DE  GRAFF  and 


T.  EDGAR 


BLANKENHORN  V.  EDGAR 
(No.  34188.) 


893 


•t  Si. 


(Supreme  Oonrt  of  Iowa.  March  7,  l92Sf.) 

1.  AfpMU  aad  error  «s3803-OisRi>sBal  of  ap- 
peal leavee  decree  to  stands  OKeept  as  efaal- 
lenoed  by  cross-appeal. 

Where  both  parties  appeal,  the  voluntary 
dismissal  of  defendant's  appeal  leaves  the  de- 
cree to  stand  except  as  challenged  by  plain- 
tUTs  appeal. 

2.  SpaoMoperfonNaao*«s»l30— Parohaserlield 
not  liable  for  oost  of  rebsUdisg  bam  snder 
ooatract  provldlno  that  destniotlon  of  In-- 
provemeaits  should  be  his  loss. 

la  a  suit  for  specific  performance  of  a  eon- 
traqt  to  convey  laud  to  plaintiff,  which  contract 
provided  that  the  destruction  of  improvemeots 
should  be  the  loss  of  the  purchaser,  to  whom 
the  iosarance  shoold  be  paid,  the  court  erred  in 
charging  plaintiff  with  the  cost  of  rebuilding  a 
bam  whidi  was  destroyed  by  fire,  esped^ly 
in  the  absence  of  evidence  of  the  vi^ue  of  such 
improvement  or  the  extent  to  whidi  it  enhaoced 
the  value  of  the  land ;  defendant  being  nnder  no 
obUgation  to  rebuild  the  barn  for  the  benefit  of 
plaintiff,  who  could  not  be  charged  with  the  ex- 
pense so  incurred  without  hts  request  or  eon- 
sent,  express  or  implied. 

3.  Homestead  «sbI28,  131— Psrobasoriiay  eleot 
to  take  other  property  when  clain  of  home- 
stead is  made;  purchaser  of  land  Including 
homestead  cannot  avoid  obligation,  In  ab- 
sence of  plea  of  homestead. 

A  purchaser  of  lands  including  a  homestead, 
if  the  defense  of  homestesd  be  t^sed,  may  ex- 
ercise an  option  to  take  conveyance  of  the 
premises  other  than  the  bomeBteail,-bnt,  In  the 
absence  of  such  defense,  or  if  it  is  waived  or 
withdrawn  before  final  decree,  in  an  action  for 
specific  performance,  no  option  exists,  and  the 
purchaser  cannot  esc^ie  the  oUigation  to  ac- 
cept a  tendered  conveyance  of  tiie  entire  prop- 
erty by  alleging  the  invalidity  of  the  contract 
on  snch  ground. 

4.  Judgmeat  «=^3g>/4c,  New.  vol.  I4A  Key-No. 
Seriea— Party  may  not  avoid  effect  of  part  of 
decree  by  declaring  It  abrogated. 

Where  plaintiff  sought  specific  perform- 
ance of  a  contract,  signed  1^  d^endant  husband 
alone,  to  convey  laud,  a  part  of  whidi  was  a 
homestead,  and  the  decree,  from  wliich  an  ap- 
peal was  pending,  granted  specific  perform- 
ance except  as  to  the  homestead,  but  allowed 
defendants  the  option  of  tendering  conveyance 
of  the  entire  premises,  wUdi  tender  was  made, 
plaintiff  could  not,  by  giving  notice  of  refusal 
of  such  tender,  avoid  the  effect  of  the  decree  as 
an  entirety. 


9.  Eqony  «:93g(i)— Should  retain  Jurisdlotlon 
of  salt  for  ooBploto  setUefflont  of  ail  dlspotes. 

Equity,  having  acquired  jurisdiction  of  a  suit 
for  specific  performance  of  a  contract  to  con- 
vey land,  should  retain  it  for  complete  set- 
tlement of  all  disputes  ariiing  therefrom,  In- 
cluding intereat  on  the  purchase  price  and 
daima  for  rents  and  pn^ts. 


»Vor  other  uhb  sm  ssms  topio  and  KBT-MintBaR  In  all  Key-ltaDbsred  Dlgnrts  sad  fadixSB 
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Appeal  from  District  Court.  Washington 
Coonty ;  H.  F.  Wagner,  Judge. 

Stdt  In  equity  for  s[)ec!flc  performance  of 
contract  to  sell  land.  Decree  for  plaintiff, 
and  defendants  appeal.  The  opinion  states 
the  facts,  bo  for  as  material.  Uodlfled.  af- 
firmed, and  remanded. 

Seerley  ft  Clark,  of  Burlington,  J.  G.  Uc- 
Gold,  of  Mt.  Pleasant,  and  Brookhart  Bros., 
<HE  Washington,  Iowa,  for  appellants. 

LirlngstMi  ft  Bidker,  of  Washington,  Iowa, 
for  appellee. 

WEAVEH,  J.  On  March  10,  1919,  the 
plaintiff  and  the  defendant  W.  3.  Edgar  en- 
tered Into  a  written  contract  by  the  terms  of 
which  Edgar  undertook  to  sell  and  convey 
to  plaintiff  a  certain  farm  of  194.17  acres  In 
Washington  county  for  the  agreed  price  of 
$30,591.92,  payable  $5,000  down,  $15,551.92  on 
Mardi  1,  1^,  and  the  remaining  sum  of 
$40,000  to  be  evidenced  by  plaintiff's  note 
dated  March  1,  1920,  payable  In  five  years, 
with  Interest  annually  at  5%  per  cent,  and 
secured  by  mortgage  on  the  property.  Con- 
veyance was  to  be  made  by  warranty  deed 
on  March  1.  1920.  It  was  also  provided 
that  destruction  ot  any  of  the  improvements 
upon  the  property  should  be  the  loss  of  the 
purchaser,  and  the  insurance  should  be  paid 
to  him.  The  contract  was  signed  by  the 
plaintiff,  and  the  defendant  W.  J.  Edgar,  but 
was  not  signed  by  Bessie  P.  Edgar,  bis  wlf& 
Before  the  date  arrived  at  which  the  convey- 
ance was  to  be  made  plaintiff  brought  this 
suit,  allying  that  defendants  were  threaten- 
ing not  to  perform  the  CMitract,  and  to  trans- 
fer or  Incumber  the  title  in  a  manner  to  dis- 
enable them  to  perform  their  agre^ent,  and 
he  prayed  the  issuance  of  a  temporary  In- 
junction forbidding  the  sale  or  incumbrance 
of  the  property  In  violation  of  the  contract, 
and  that,  on  final  bearing,  a  decree  be  enter- 
ed compelling  specific  performance.  Defend- 
ants took  issue  npon  the  petition,  setting 
up  various  answers  and  defmses,  most  of 
which,  for  reasons  hereinafter  appearing, 
have  no  material  bearing  upon  this  appeaL 
It  should  be  said,  however,  that  defmdants 
pleaded  a  right  of  homestead  in  the  property 
and  alleged  (what  is  admitted)  that  the  de- 
fendant Bessie  P.  Edgar  did  not  Join  In  the 
contract  sought  to  be  enforced.  W.  J.  Edgar 
also  contended  that,  under  his  agreement 
with  plaintiff,  he  had  a  reserved  right  to  re- 
scind; tliat  he  had  in  fact  rescinded  the  con- 
tract, and  thereafter  the  barn  on  the  prop- 
erty had  been  destroyed  by  fire,  and  he  had 
rebuilt  it  at  an  expense  to  himself  of  $5,000 
or  more.  He  further  pleaded  that  the  down 
Installment  of  $5,000  upon  the  purchase  had 
never  been  paid  to  him,  but  was  represent- 
ed by  a  promissory  note  made  by  the  plain- 
tiff; and  this  is  admitted.  Tiiere  was  a  trial 
to  the  court,  resulting  in  a  decree  for  the 
plaintiff  for  the  specific  performance  of  the 


contract  as  to  all  the  lands  except  that  part 
included  In  the  homestead  of  the  defendants, 
to  be  thereafter  platted  and  marked  out,  the 
value  of  such  homestead,  when  ascertained, 
to  be  deducted  from  the  contract  prioe  of 
the  premises.  It  was  also  provided  that,  if 
the  wife  should  refuse  to  Join  fn  the  convey- 
ance of  the  land  outside  of  tlie  homestead, 
the  plaintiff  should  be  entitled  to  retain  a 
proportionate  part  of  the  contract  price  un- 
til said  wife  should  elect  to  unite  In  such 
conveyance,  or  until  her  inchoate  right  of 
dower  should  otherwise  be  extinguished. 
The  decree  then  further  provides  as  follows: 

"In  the  event  the  defendants,  at  any  time 
before  the  farther  decree  of  this  court  is  ren- 
dered fixing  the  value  of  said  homestead,  tender 
a  good  and  snfficient  warranty  deed  to  the 
plaintiff  covering  the  whole  of  the  real  estate 
described  in  the  contract  upon  which  this  salt 
is  brought,  then  the  plaintiff  is  hereby  directed 
to  pay  the  entire  contract  price  in  the  manner 
and  form  as  required  by  said  contract,  and  in 
addition  thereto  the  plalnliff  shaU  pay  the  de- 
fendant the  sum  of  $5,400  to  xover  the  cost  of 
the  building  of  the  barn  which  baa  been  erect- 
ed on  said  premises  since  the  execution  of  said 
contract,  bat  the  plaintiiE  shall  be  entitled  to 
and  is  hereby  given,  the  insurance  whidi  has 
been  or  hereafter  may  be  received  to  cover 
the  loss  sustained  by  reason  of  the  burning  of 
a  bam  on  said  premises  after  the  rigning  of 
the  contract  sued  upon.  The  plaintiff  sliall  be 
allowed  to  assome  and  pay  the  mortgage  now 
resting  apon  said  premises,  together  with  ae- 
cumulated  interest  thereon,  and  any  other  in- 
cumbrances and  liens  against  said  real  estate, 
and  to  dednct  same,  first,  from  the  cash  pay- 
ment to  be  made  by  him,  and,  second,  any  bal- 
ance in  excess  thereof  from  the  mortgage  to 
he  executed  by  him  under  any  settlement  which 
may  be  made  under  the  terms  of  said  contract 
and  this  deeree.  *  *  *  It  is  Airther  adju^rod 
and  decreed  that  the  plaintiff  herein  ts  entiUed 
to  the  possession  of  all  of  said  real  estate  ex- 
cept such  BB  may  be  selected  and  platted  aa  a 
homestead,  as  herein  provided,  and  he  has  been 
entitled  to  the  possession  of  the  same  since  the 
1st  of  March,  1920,  and  the  right  is  hereby  re- 
served to  him  to  prosecote  an  independent  ac- 
tion for  the  value  of  the  use  of  same  from  the 
Ist  of  March,  1920.  Said  canse  Is  continued  for 
farther  heariiv  as  to  the  valne  of  said  land  and 
homestead,  and  other  matters  deemed  necessary 
by  this  court,  and  for  final  decree,  and  to  deter- 
mine the  rights  of  the  parties  agreeaUy  to  the 
prayer  of  the  petition  as  amended." 

The  defendants  appealed  from  this  de- 
cree, and  filed  a  supersedeas  bond  to  stay 
proceedings  thereund^.  The  plaintiff  also 
appealed,  but  in  submitting  the  same  raises 
only  two  objections  to  the  decree.  These  ob- 
jections are  to  that  provision  which  re- 
quires plaintiff  to  reimburse  the  defendant 
for  the  cost  of  rebuilding  the  barn,  and  tp 
tho  further  provision  which  allows  plaintiff 
to  assume  and  pay  the  existing  mortgage  on 
the  land  as  part  of  the  purchase  price.  Aft- 
er these  appeals  bad  heetx  t&kea,  and  before 
their  submission,  the  defendants,  W.  J.  Ed- 


Digitized  by  Google 


Iowa) 


BLANKSNHORN  EDGAR 
(It*  N.W.) 


896 


gar  and  Besde  P.  Edgar,  buaband  and  wife, 
united  In  execiiUng  and  tendering  to  plain- 
tiff a  warranty  deed  of  all  tbe  lands  describ- 
ed in  tbe  contract  of  sale,  Including  the  hcnne- 
stead,  and  dlsmlased  their  an>e&lt  written 
notice  of  which  action  was  given  aa  follows: 

"To  tba  Flaintifl,  Da^  Blankenhon:  Ton 
are  hereby  notified  that  Qie  defmdants,  W.  J. 
Edgar  and  Besaie  P.  Edgar,  hava  elected  and 
do  hereby  elect  to  comply  with  the  decree  of 
the  district  court  of  Washington  county,  Iowa, 
in  the  above- entitled  cause,  and  they  hereby 
tender  and  offer  to  convey  to  yoo  the  entire 
tract  of  real  estate,  induding  the  homestead 
mentioned  %  the  contract  of  sale  upon  which 
said  decree  of  spedflc  performance  was  entered. 
And  they  hereby  tender  and  offer  to  yoo  a  war- 
ranty deed  for  said  real  estate  as  provided 
in  said  decree,  which  said  deed  was  executed 
by  them  on  the  17tb  day  of  November,  1921; 
and  if,  for  any  reason,  said  deed  should  not  be 
in  exact'  compliance  with  said  decree,  they  here- 
by tender  and  offer  to  correct  the  same,  and  to 
make  the  same  to  fully  comply  with  said  de- 
cree, or  they  hereby  tender  and  offer  to  execute 
any  other  deed  that  will  fnlly  comply  with  said 
decree.  And  you  are  further  notified  that  they 
have  abandcmed,  and  do  hereby  abandon,  th^ 
appeal  to  the  Supreme  Court  of  Iowa,  and  win 
move  for  an  affirmance  of  said  decree,  and  for 
Judgment  for  the  purchase  price  of  said  real 
estate  as  provided  in  said  decree.  These  de- 
fendants hereby  tender  and  offer  to  comply 
with  all  the  requirements  of  said  decree,  and 
tender  and  offer  to  do  all  things  required  to 
be  done  tj  them  by  said  decree,  ffigned  this 
2d  day  <tf  January,  1922.  W.  J.  Edgar,  Bessie 
P.  E^ar,  Defendants." 

To  this  notice  and  tender  tbe  plaintUT 
respondent  with  a  written  refusal  In  words 
following: 

•To  W.  J.  Edgar  and  Bessie  P.  Edgar:  You 
are  hereby  notified  that  the  undersigned  has 
elected  to,  and  does  hereby,  .refuse  to  purcbase 
and  accept  from  you  a  conveyance  of  the  forty 
acres  faerettrfore  or  hereafter  claimed  as  your 
homestead,  and  included  in  tbe  farm  described 
in  the  contract  entered  into  by  and  between  said 
W.  J.  Edgar  and  tbe  undersigned  David  Blank- 
enhorn  of  date  March  10,  1918.  You  are  far- 
ther notified  that  any  option  to  make  such  sale 
and  conveyance  of  yoor  homestead  given  by  the 
decree  of  the  district  court  of  Washington  coun- 
ty. Iowa,  entered  at  the  September,  1920,  term 
of  said  court  in  the  case  of  David  Blanhcnhom 
V.  W.  J.  Edgar  et  al.,  from  which  decree  an 
appeal  has  been  prosecuted  by  you,  and  is  now 
pendTng  in  the  Supreme  Court  of  Iowa,  is  here- 
by withdrawn,  d^mlssed,  abrogated  and  ter- 
minated by  the  undersigned,  and  any  tender  by 
you  hereafter  of  performance  of  such  portion 
of  said  decree,  or  of  any  decree  that  may  be 
hereafter  rendered  by  the  Supreme  Court  of 
Iowa,  will  not  be  accepted  by  the  undersigned. 
Yon  will  therefore  take  notice  and  govern  your- 
selves  accordin^y  that,  In  tbe  event  of  the 
affirmance,  reversal  or  modification  of  said  de- 
cree by  the  Supreme  Court  of  Iowa,  and  your 
failure  to  plat  said  homestead,  the  undersigned 
will  proceed  to  have  your  said  homestead  plat- 
ted and  the  value  thereof  determined  aa  pro- 
vided In  said  deorea  and  sattlement  will  be  made 


wllii  you  for  the  balance  of  said  farm  exdusive 
of  tbe  bomestead  in  manner  and  form  as  pro- 
vided in  said  decree.  David  Blankenhom,  by 
livlngstm  ft  Bidier,  hla  attorneys.'* 

After  the  service  at  fhese  nottees  Qie  de- 
fendants filed  a  motion  to  afllrm  the  decree 
of  the  district  court,  and  to  fix  the  time  In 
whldi  appdlee  must  pay  the  amount  due 
tram  him  upon  the  cmitract  of  sale  and  -de- 
c^  of  the  court  The  motion  waa  taken 
under  advisement  to  be  disposed  of  wltii  the 
case.  ■  The  agility  with  whlCh  these  parties 
have  changed  front  In  the  conrse  of  the  lUI- 
gatlcm  involTee  In  some  complication  what 
would  otherwise  be  a  very  simple  case.  It 
Is  to  be  regretted  that  the  trial  court  did 
not  withhold  Its  decree  untn  all  the  oonten- 
ti<ms  arising  out  of  this  contract  could  hare 
been  oompld»ly  settled  In  a  single  adjudica- 
tion. As  It  1^  tbara  are  left  suspense 
several  matters  whlcb  may  afford  matnlal 
for  vexations  litigation.  It  shall  be  our  ef- 
tort  in  this  oplnldn  to  eliminate  so  fSar  as 
possible  any  excuse  for  prolon^ng  a  con- 
troversy in  whldi  there  is  no  possibility  of 
profit  to  either  party. 

[1]  I.  Perhaps  we  can  best  begin  the  un- 
raveling of  the  1^1  tangle  by  considering 
the  effect  of  the  voluntary  dismissal  of  the 
defendant's  appeal  The  flt-st  obvious  sug- 
geatlon  Is  that  It  leaves  the  decree  to  stand 
as  rradered  except  as  it  is  challenged  by  the 
plalntUTs  appeal  As  we  have  already  not- 
ed, this  appeal  raises  but  two  qoestions:  The 
proprle^  of  allowing  plalntlft  to  recover  the 
cost  of  rebuilding  the  bam;  and  tbe  assump- 
tion of  the  existing  mortgage  debt  by  the 
plaintiff.  Beferrlng  to  the  last  objection.  It 
Is  not  easy  to  understand  why  It  Is  urged 
by  the  plaintiff.^  The  decree  does  not  re- 
quire or  force  upon  plaintiff  the  assumption 
of  the  debt  It  simply  provides  that  he  shall 
be  "allowed  to  assume"  and  pay  it.  The  evi- 
dent thought  of  the  trial  court  was  that,  by 
extending  this  opportunity  or  right  of  elec- 
tion to  plaintiff.  It  might  enable  him  tbe 
more  easily  to  meet  the  payments  on  his 
contract  He  Is  not  required  to  accept  the 
favor  thus  offered. 

[2]  The  other  objection,  relating  to  the 
cost  of  the  barn,  is  not  so  easily  disposed  of. 
In  his  reply  to  defendant's  answer,  ailing 
tbe  loss  and  rebuilding  of  the  bam,  plain- 
tiff admitted  the  fact,  and,  after  denying  his 
l^al  liability  to  reimburse  the  defendant, 
concluded  by  saying: 

"However  this  plaintiff  hereby  asks  the  court 
in  its  final  decree  herein  to  make  audi  aqidta- 
ble  adjustment  with  reference  thereto  as  may 
be  fair  and  just  in  the  premises." 

In  view  of  this  declaration,  and  of  the 
contract  provision  by  which  plaintiff  assum- 
ed' the  risk  of  such  loss  f ran  the  date  of  the 
contract,  the  trial  court  felt  at  liberty  to 
adjudge  hlA  Ualde  to  the  cost  of  tin  n- 
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tndldlng,  but  giving  Um  the  boi^t  of  tbe 
Insurance.  It  must  be  said,  liowerer,  that 
such  allowance  finds  Uttle  or  no  support  tn 
the  law.  Defendant  aeena  to  have  under- 
takot  the  rebuilding  as  an  mitlrely  Tolnntary 
matter,  witbout  notice  to  or  request  from 
the  plaintiff.  The  fact  seems  to  be  that  he 
construed  the  contract  as  allowing  him  to 
rescind  or  abandon  It  upon  paymait  of  the 
li<iuldated  damages  therein  provided  for,  and 
-  says  it  was  his  purpose  to  pay  the  damages 
and  ke^  the  land.  Unfortonately  tlie  con- 
tract would  not  bear  that  construction.  The 
contract  imiwsed  the  loss  oa  the  plaintiff. 
Defendant  was  under  no  obligation,  legal  or 
equitable,  to  rebuild  the  barn  for  tbe  bene- 
fit of  plaintiff,  and,  In  the  absence  of  some 
request  or  consent,  expressed  or  Implied,  he 
could  not  charge  the  plaintiff  with  an  ex- 
pense so  Incurred.  Moreover,  there  seems 
to  be  an  entire  absence  of  evidence  tending 
to  show  the  value  of  the  Improvement,  or 
the  extent.  If  any,  to  whicii  It  may  have  en- 
hanced the  value  of  the  farm.  Defendant 
simply  says  the  building  cost  him  $5,400. 
We  are  disposed  to  hold,  therefore,  that  the 
decree  In  this  respect  should  be  so  far  modi- 
fled  as  to  eliminate  the  provision  for  recovery 
by  defendant  of  $6,400  for  the  barn,  and  the 
further  provision  for  credit  to  plaintiff  for 
tbe  insurance  upon  the  building  destroyed. 

[3]  II.  What  effect  Is  then  to  be  given  to 
the  plaintiff's  refusal  to  accept  defendant's 
tender  of  a  conveyance  <tf  all  the  land  pur- 
suant to  the  contract  and  decree  of  tbe 
court?  If  we  understand  counsel,  the  refus-- 
al  Is  based  upon  the  tbeory  that,  the  court 
having  held  that  speclflc  performance  of  the 
contract  so  far  as  It  related  to  lands  within 
the  homestead  was  not  oiforceable  over  de- 
fendants' objections,  and  tu/Ving  ordered  spe- 
cific performance  as  to  the  rest  of  the  lands. 
It  was  not  competent  for  the  court  to  fur- 
ther provide  that  such  decree  of  perform- 
ance shall  be  applicable  to  all  the  lands  if 
the  defendants  should  waive  said  objection 
by  tendering  conveyance  of  the  entire 
premises.  Standing  upon  the  proposition 
that  such  added  provision  Is  of  no  force  or 
effect,  It  Is  Insisted  that,  even  though  de- 
fendants are  ready  and  willing  to  convey 
and  tender  a  good  and  sufficient  conveyance 
of  all  the  land,  including  tbe  homestead,  in 
precise  accord  with  the  contract  for  the  per- 
formance of  which  he  brought  this  suit, 
plaintiff  may  refuse  the  tender,  and  elect 
and  require  that  the  homestead  be  taken  out, 
and  the  conveyaoce  to  him  be  limited  to  that 
part  of  the  land  outside  of  the  homestead. 
The  argument  for  plaintiff  on  this  point  is 
summed  up  la  his  brief  in  the  following 
words:  • 

"Tbe  decree  should  be  so  modified  as  to  make 
it  dear  that  It  is  entirely  optional  with  the 
plaintiff  to  porcbase  said  homestead  or  not. 
The  contract  upon  which  said  decree  is  based 
was  absidately  void  as  to  the  homestea^L  The 


plaintiff  eoold  not  enforce  It  against  the  de- 
fendants, and  for  this  reason  the  defendants 
could  not  enfbros  ft  afainst  the  pbdntifl^  and 
the  court  by  Its  decree  conld  not  gin  the  de- 
fendants a  greater  rl^t  than  they  had  under 
the  contract** 

The  reasoning  Is  unsound.  It  is  true  Qiat 
the  contract  as  to  the  homestead  was  not  en- 
forceable over  the  defendant's  objection,  but 
it  was  competent  for  tb&n  when  brought  In- 
to court  for  spe<^c  performance  to  waive 
the  defense.  If  neither  husband  nor  wife 
raised  tbe  plea  of  homestead,  the  purchaser 
could  not  esca[)e  the  obligation^  the  con- 
tract on  his  part  by  alleging  its  invalidity 
on  such  ground.  It  is  also  true  that  tbe 
purchaser  of  lands  Including  a  homestead 
may.  If  the  defmse  be  raised,  exerdse  an  op- 
tion to  take  conveyance  of  the  outside  prem- 
ises, but.  In  the  absence  of  such  def^is^  no 
option  exists.  So,  too,  If  the  deCoise  la 
made,  but  before  final  decree  it  fa  waived 
or  withdrawn,  there  Is  no  option  left  to  fiie 
buyer. 

[4]  We  think  It  must  further  be  said  that 
the  declaration  contained  In  {daintUTs  notice 
of  refusal  of  the  tender  of  a  omvayance,  to 
the  effect: 

"That  any  option  to  make  sach  sale  and  con- 
veyance of  yoar  homestead  given  by  deoee  of 
the  district  court  of  Washingtm  county  uttered 
at  tbe  September,  1920,  term  of  said  wut.  In 
the  case  of  David  Blankenhom  r.  W.  J.  Eld- 
gar,  from  which  decree  an  appeal  has  been 
prosecuted  by  yoo,  and  is  now  pending  in  the 
Supreme  Court  of  Iowa,  is  hereby  withdrawn, 
dismissed,  abrogated,  and  terminated  by  the 
ODdersigned,  and  aay  tender  by  yon  hereafter 
of  performance  of  such  portion  of  eoch  decree 
or  of  any  decree  that  may  hereafter  be  ren- 
dered by  the  Supreme  Court  of  Iowa  wiU  not 
be  accepted  by  the,  undersigned,**- 

—is  qnito  unavailing.  JL  party  may,  of 
course,  take  exception  to  tbe  court's  decree, 
and  seA  rell^  therefrom  by  appeal,  but 
counsel  will  not  contoid  that  such  party  may 
avoid  the  effect  of  a  decree  by  declaring  It 
abrogated,  or  by  proclaiming  in  advance 
that  he  will  not  yield  to  any  adjudication  or 
order  "hereafter  rendered"  by  the  court 
The  courts  are,  of  course,  powerless  to  com- 
pel a  purchaser  to  accept  a  t^der  of  per- 
formance for  which  he  hlms^f  prayed.  The 
prize  for  which  he  so  vigorously  contended 
may  seem  less  desirable  as  it  neara  his  grasp. 
It  is  for  him  to  say  whether  the  "game  is 
worth  the  candle."  Be  asked  for  spedfic 
performance  of  the  contract  By  the  decree 
of  the  trial  court  and  by  the  surrender  of 
tbe  defendants  he  has  just  what  be  bargain- 
ed for.  He  alone  can  decide  whether  he 
thinks  the  victory  of  sufficient  value  to  jus- 
tify him  In  accepting  its  fruits,  or,  by  re- 
fusing so  to  do,  abandon  all  claim  to  relief. 
Tbe  clause  of  tbe  decree  which  appellee  now 
seeks  to  repudiate  Is  as  much  a  part  of  tbe 


Digitized  by  Google 


Iowa)  ICAHTIN  r.  HARPER 

(1»  H.W.) 

adJudlcatUm  u  !■  any  other  clause^  tberetii. 
TlM  defendants  have  dlamisBed  tknAt  appml, 
and  are  not  In  poidtloai  to  comidaln  of  It 
The  plaintiff's  appeal  sungeats  no  objection 
to  It  There  Is  notUng  on  tbe  face  of  the 
record  to  Jnstlfy  this  oonrt  In  setting  tt 
aside  or  Ignoring  it  It  must  thMefoxe  be 
held  that  the  defendants'  tender  of  convey* 
ance  of  all  the  property  whldi  was  the  sub- 
ject of  the  ooratract  19,  to  that  extent,  a  soffl- 
dent  OHniAlance  wlt2i  sneh  contract  and  the 
terms  of  the  decree  (tf  the  trial  court  It 
follows,  then,  Cha%  anbject  to  the  modifica- 
tion above  mentlaaed  wlUi  respect  to  the 
Item  of  defendants'  expense  Incurred  In  re- 
building the  bam.  the  decree  appealed  from 
must  be  affirmed,  and  the  cause  remanded  to 
ftkB  trial  court  for  soppiemeatal  decree  set- 
tling the  C(dlateralaueBti(HU  which  that  court 
left  for  future  adjustm^t 

[I]  Eaulty,  having  acquired  Jurisdiction 
in  the  prenUses,  should  retain  It  for  full  and 
complete  settlement  of  aU  disputes  arising 
over  the  contract  ftnd  Its  oiforcement,  In- 
(dudlng  the  matter  of  interest  on  the  pur- 
chase price  as  well  as  of  claims  for  rents  and 
profits,  and  should  not  nonit  Uie  parties  to 
another  actlcm  at  law  or  in  equity.  Of  the 
matters  left  undetermined  by  tibe  decree 
here  aflElrmed,  the  dismissal  ot  defendants* 
appeal  and  the  modification  and  affirmance 
upon  plaintifTs  appeal,  -together  with  the 
tender  of  full  performance  and  conveyance 
by  the  defendants,  have  the  dfect  to  elimi- 
nate from  further  consideration  the  subject 
of  platting  and  appraising  defendants'  hcune- 
Btead,  and  the  appraisal  of  the  Inchoate  right 
of  dower  In  the  defenOant  Bessie  P.  Edgar. 
In  view  of  the  fact  that  the  subject  of  the 
controversy  is  farm  land,  and  Its  posseaslou 
for  the  year  now  opening  Is  a  matter  of  Im- 
portance, tt  should  have  the  earliest  practi- 
cable attention  by  the  court  below.  If  plaln- 
tllE  should  think  better  of  bis  announced 
purpose  not  to  accept  the  full  performance 
of  the  contract  he  should  be  given  fair  op- 
portunity to  make  payment  of  such  sum  or 
snms  as  are  found  necessary  to  meet  the 
requlretnenta  of  the  contract  If,  however, 
he  persists  In  refusing  to  accept  the  tender- 
ed conveyance,  and  refuses  to  perform  on  his 
part,  such  refusal  should  be  entered  of  record, 
.  and  the  supplemental  decree  provide  for  the 
cancellation  of  the  contract  and  the  release 
of  the  defendants  from  all  obltgattoo  there- 
imder.  Upon  the  hearing  of  these  supple- 
mentary questions,  the  trial  court  may  ad- 
mit such  additional  testimony  as  the  parties 
may  have  to  offer,  but  should  not  undertake 
to  retry  or  reopen  Issues  adjudicated  by  the 
decree  which  we  have  bere  affirmed. 

Modified,  affirmed,  and  remanded. 
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1.  Ussry  «=»I26— Om  assamisi  paymnt  of 
debt  may  net  raise  plea.  If  original  deMor  Is 
disposed  to  abide  by  airsemsat 

Generally  speaking,  right  to  plead  nsury 
is  personal  to  the  party  wbo  agreed  to  pay  it, 
and,  if  he  Is  disposed  to  abide  by  the  agreement, 
one  who  thereafter  assumes  payment  of  the 
debt  may  not  raise  the  plea. 

2.  Tesder  «=»I9(2)— Dsaanri  for  speeMe  per- 
formance OS  tBodar  of  Inll  payment  Is  ooa- 

cluslve  admission  of  liability  for  snm  tender- 
ed  Inotnding  usury. 

A  demand  for  specific  performance  of  a 
contract  to  conTey  land  based  on  a  tender  of 
full  performance  by  plaintiff  and  full  payment 
of  the  debt  to  defendants  is  a  conclusive  ad- 
mission that  sQch  sum,  including  alleged  usnry, 
is  due  defendants. 

3.  Spedffe  performanoe  ^97(3)— Tender  need 
not  be  kept  pood  is  equitable  aotloss,  ssps- 
eially  for  speoHle  performanoe. 

The  rule  ordinarily  applicable  in  actions  at 
law  tliat  a  tender  mast  be  kept  good  does  not 
obtain  in  action  for  spetific  performance. 

4.  Istereet  «=>50— I ntarest  on  debt  after  tes- 
der of  payment  held  Improperly  required. 

In  a  suit  for  specific  performance  of  a  con- 
tract to  convey  land,  where  the  court  decreed 
that  plaintiff  was  a  tenant  In  common  of  the 
eqnitable  interest,  and  that  an  agrenaent  with 
his  coteoant  for  an  extension  of  time  did  not 
operate  to  extend  the  time  for  performance  by 
plaintiff,  the  court  improperly  required  plaintiff, 
who  tendered  full  payment  of  the  debt  to 
pay  interest  aecniing  thereafter. 

Appeal  from  District  Oonrt,  Waptilo  Oonn- 
ty;  D.  M.  Anderson,  Judge. 

Suit  in  equity  for  specific  performance  of 
agreement  to  convey  land.  There  was  a  de- 
cree granting  the  relief  prayed  In  part 

PlaiutifF  appeals.   Modified  and  affirmed. 

Gillies  &  Daugherty  and  Roberts  &  Web- 
ber, all  of  Ottumwa,  for  appellant 

Gllmore  &  Moon.  McNett  &  McMett,  and 
Jacques  ft  Jacques,  all  ot  Ottumwa,  for  ap- 
pellees. 


STBVBNS,  C.  J.,  and  PRESTON  and  DB 
GRAFF,  JJ.,  concur. 


WEAVER,  J.  The  history  of  the  trans- 
actions out  of  which  has  arisen  this  litiga- 
tion Is  quite  cf>mpllcated,  but  the  questions 
presented  to  this  court  are  not  difficult  of 
comprehension.  One  Bergman,  who  is  a  de- 
fendant herein,  bad  undertaken  to  secure  ti- 
tle to  or  option  contracts  for  a  considerate 
area  of  lands  in  Wapello  county,  supposed  to 
contain  natural  coal  deposits.  He  had  ol>- 
talned  an  option  to  purchase  lands  belonging 
to  one  Chlsman  at  the  price  of  $34,000,  upon 
which  he  had  paid  about  (4,000.  The  op- 
tion was  about  to  expire,  and,  not  having 
the  money  necessary  to  complete  the  pur. 


a»For  other  caaM  sm  same  topic  and  KBT-NUHBER  la  all  K«r-Kumbwed  DIgMta  and  Indeua 


Digitized  by  Google 


898 


186  NORTHWESTERN  BEPOBTER 


(Iowa 


chase,  Bergman  eongbt  financial  aid  from  tbe 
defendants,  Harper  and  Wdilman.  Und^ 
date  of  November  80,  1917.  these  parties 
entered  Into  a  written  contract  which  re- 
cites the  existence  of  the  option  for  the  Ohls- 
man  land ;  tbe  fact  that  Chisman  has  agreed 
to  "Carry  back  $17,000"  of  the  purchase  price 
to  be  secured  by  mortgage  on  the  land ;  that 
Bergman  had  "arranged"  with  Harper  and 
Wellman  to  buy  the  land,  advancing  $12,800, 
and  to  take  the  title,  subject  to  su<^  mort- 
age; that  Harper  and  Wellman  "agreed  to 
put  iq>"  said  sum  of  $12,800  and  take  title 
subject  to  tbe  mor^^age,  and  give  Bergman 
an  optton  for  two  years  from  November  25, 
1917.  to  "buy  said  farm  for  $18,300,  subject 
to  the  mortgage  with  interest  on  tbe  entire 
purduse  price  and  accruing  taxes  and  In- 
surance. On  May  11,  1918,  these  parties  en- 
tered Into  another  contract  embodying  prac- 
tically the  same  terms,  but  providing  for 
Bergman's  rl|^t  pending  the  ezistmce  of 
tbe  option  to  obtain  possession  of  the  prop- 
erty and  to  have  the  rentals  and  coal  royal- 
ties received  from  tbe  premises.  These  con- 
tracts eadi  contained  a  ^use  for  forfeiture 
of  Bergman's  Interert  in  the  property  on  de- 
fauU  In  any  of  tbe  payments  he  had  under- 
taken to  make.  On  December  8,  1919,  audi 
deftinlt  taaTinc  been  made,  Harper  and  Well- 
man  gave  Bergman  written  notice  of  their 
declaration  of  forfeiture  If  the  contract  was 
not  comjrtled  wlOi  In  80  dayi.  On  December 
11^  1919,  Bergman  and  Harper  and  Wtilman 
agalzi  met  and  entered  Into  a  new  contract 
by  whlcb  On  time  ftor  performance  of  the 
agreement  <m  Bergman's  part  was  extended 
to  May,  1020. 

Thus  far  we  have  confined  oor  statemmt 
to  the  dealings  betweoi  Bergman  and  Harper 
and  Wellman.  We  now  turn  to  the  matter  In 
whldi  the  plaintiff  Martin  became  a  party  In 
inttfest  Prior  to  said  deal  with  Harpw 
and  Wellman,  Bergman  had  made  the  a<s 
goaintance  of  Martin,  a  resident  of  Minne- 
sota, and  bad  Induced  him  to  famish  various 
sums  of  money  for  purchasing  or  carrying 
options  on  coal  lands.  Some  of  the  money 
advanced  by  Martin  had  been  invested  by 
Bergman  in  the  option  on  tbe  Chisman  land 
already  mentioned.  By  correspondence  be- 
gun December  29,  1017,  and  culminating  In 
a  written  contract  on  April  28, 1919^  between 
Bergman  and  Martin,  the  fOrmw  assigned  to 
tbe  latter  a  one-half  interest  in  and  to  all 
the  lands  already  acquired  by  Bergman,  in- 
cluding tbe  Chisman  lands.  It  will  be  seen 
from  the  forgoing  that  at  the  time  Harper 
and  Wellman  served  their  notice  of  an  in- 
tention to  claim  a  forfeiture  of  the  Chisman 
land  Martin  had,  through  Bergman,  already 
acquired  a  half  Interest  in  whatever  right 
Bergman  had  In  the  property,  a  fact  of  which 
Harper  and  Wellman  were  aware.  The  no- 
tice for  forfeiture  was  directed  to  and  served 
npon  Bergman  alone^  and  the  agre«nent  ex- 


tending tbe  time  for  performance  was  also 
made  with  Bergman  alone.  It  Is  evident, 
however,  that  Martin  was  apprised  of  tbe 
service  of  the  notice,  and  on  December  17, 
1019,  during  the  SO-day  period  of  grace,  he 
made  to  Harper  and  Wellman  written  tender 
of  the  fall  amount  due  and  owing  to  them  on 
tbelr  contract  with  Bergman,  indodlng  in- 
terest and  costs  and  expenses  In  connection 
with  the  notice  of  forfeiture  and  demanded 
conv^ance  of  the  proper^  as  agreed  in  ttie 
contract  This  tender  was  refused,  and  no 
conveyance  was  offered  of  tendered  1^  Har- 
per and  Wellman. 

On  December  24th  of  the  same  year  thia 
action  was  begun  by  Martin,  demanding  sp^ 
ciflc  performance.  In  his  petition  Martin  re- 
newed his  tender  and  offued  to  pay  tbe  de- 
fendants any  and  all  moneys  legally  dne 
them  for  the  prop^ty  and  allied  bis  readi- 
ness and  wllllngneas  to  pay  all  such  sums  or 
amounts  at  any  time  npcm  their  exeeotion 
of  a  proper  conveyance.  The  petition  far- 
ther alleges  that  the  contract  between  Har- 
per and  Wellman  and  Borgman  by  which  the 
latter  took  over  the  title  to  the  land  was  In 
ftLCt  in  tbe  nature  of  a  mortgage,  intended 
on^  to  secure  a  loan  made  Iqr  said  grantees, 
npon  whidb  loan  Harper  and  Wellman  were 
to  receive  a  nsurlous  bonus  or  rate  of  In- 
terest, and  Iberefbre  eald  defendants  are  in 
no  event  entitled  to  recover  from  the  plain- 
tiff and  Bergman  more  than  the  principal 
sum  of  the  debt  so  extracted.  . 

Defendants  deny  tbat  Oiey  took  tbe  title 
to  the  land  as  a  mortgage  secnrf^,  and  al- 
lege that  said  transaction  was  a  bona  fide 
purcbase  of  the  property.  Tiey  admit,  how- 
ever, that  they  agreed  upim  certain  expressed 
ctmslda^tions  to  sell  m  convey  the  propraty 
to  Bergman.  Tluy  deny  that,  plaintiff  ever 
made  an  adequate  or  sufficient  tender  of  the 
contract  inrice  of  the  land.  Many  oOier  mat- 
ters are  pleaded,  but,  In  the  narrowed  ecope 
of  the  issQes  presented  the  appeal  as 
hereinafter  shown,  we  regard  It  nnnecessary 
to  extend  their  statement  The  trial  court, 
after  having  heard  tbe  evidence  offned  1^ 
the  respective  parties,  embodied  its  eondn- 
slons  in  a  carefully  prepared  oi^iim  over- 
ruling the  charge  of  usury  holing  plaintiff 
a  tenant  In  common  with  Bergman  In  the 
interest  acquired  by  the  latter  in  the  CSi la- 
man  land  by  virtue  of  the  contract  with 
Harper  and  Wellman,  and  sustaining  his 
demand  for  specific  po^onnance  to  the  ex- 
tent of  a  one-half  Interest  in  the  property, 
but  requiring  him  to  pay  Harper  and  Wdl- 
man  the  sura  of  $9,011,  being  one-half  the 
sum  which  the  court  finds  was  due  at  tbe 
date  of  the  tender,  December  17,  1019.  In 
addition  to  such  payment,  the  court  adjudged 
the  plaintiff  to  pay  one  half  of  tbe  interest 
on  the  Chisman  mortgage  and  one  half  tbe 
taxes  and  Insurance  that  have  accumulated 
since  the  tendtt.  Tbe  costs  of  the  case  were 
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taxed  to  the  defendants.  The  other  half  of 
the  indebtedness  and  charges  are  adjudged 
against  Bergman  and  made  a  lien  on  his  half 
Interest  In  the  jntQier^.  Ttie  plaintiff  alone 
amteals. 

The  aiveUant  sohmlts  bat  two  pn^oal- 
ttons  tm  the  ooasldenitlCHi  of  this  court: 
First,  fliat  the  nnitract  between  Harper  and 
Wdlman  and  Bergman  was  in  fact  Int^ded 
tor  the  partise  to  eCEeat  a  loan  of  mon^  to 
Bergman  at  a  mirlona  rate  of  Intoest ;  and, 
second,  that  the  trial  court  improperly 
durged  ttie  plalntlfl  with  Interest  accruing 
on  the  amooBt  due  Harper  and  Welbnan 
after  the  date  of  the  tender.  Hie  appdlees 
oa  th^r  part  appear  to  acqnieBce  In  action 
of  the  trial  court  and  say:  rirst,  that  the 
record  does  not  snstaln  the  dalm  or  chat^ 
of  usury  in  the  ctoitract  between  Bergman 
and  Harper  and  WeUman;  and,  second,  that 
appel^t  was  proporly  chargeable  with  inter- 


est after  the  tender  because  he  fiilled  to  keep*  brdl,  3  O.  Greoie^  335;  Jones  t.  Hartsock, 


Ills  tender  good  by  deposittaig  or  bringing 
It  Into  conrt  To  Oieee  Issnes  we  shaU  con- 
fine onr  attentihm. 

[1]  I.  The  claim  or  diavKe  of  nmiry  was 
properly  orerruled.  In  the  ftnt  place,  the 
deal  In  qnestifm  was  between  Bergman  and 
Harper  and  Wtilman.  Tb»  plaintiff,  Mar- 
tin, had  no  part  in  the  alleged  nnlawfill 
agreement  for  usury.  Hie  sabseqaent  ae> 
quiremeat  of  an  interest  in  ttie  contract 
assignment  from  Bergman  gives  him  no 
standing  to  object  to  the  usury,  if  any  there 
was.  Generally  speaking,  the  right  to  plead 
usury  is  personal  to  the  party  who  agreed  to 
pay  It,  and,  if  he  Is  disposed  to  abide  by  the 
agreement,  one  who  thereafter  assumes  pay- 
ment of  the  debt  may  not  raise  the  plea.  Ba- 
con v.  Association.  121  Iowa,  449,  96  N.  W. 
977;  Drake  t.  Lowzy*  14  Iowa,  127;  27  E. 
O.  L.  288. 

[I]  Moreover,  plaintiff  bases  his  demand 
tot  relief  upon  his  tender  to  Harper  and 
WeUman  of  full  performance  of  the  contract 
on  his  part  and  full  payment  of  the  debt  to 
them  according  to  the  terms  of  the  contract 
This  is  a  conclusive  admission  that  such 
sum  (which  Includes  the  alleged  usury)  Is 
th^r  due.  He  cannot  be  permitted  to  get 
the  advantage  of  a  tender  of  the  whole 
amount  with  one  hand  and  at  the  same  time 
withdraw  It  with  the  other,  and  the  decree 
as  to  this  issue  most  be  affirmed. 

[S]  IL  We  are  not  so  well  eatlsfled  with 
tile  proTlsimi  of  the  decree  which,  while  ex- 
inessly  finding  ttiat  "on  December  17,  1919, 
Martin  offered  to  perform  for  Ua  one-half  of 
the  contract  or  fOr  all  of  it  if  Bei^man 
could  not  perform  his  part,  uid  tendered  flie 
foil  amount  then  due  and  demanded  a  deed, 
whidi  was  r^sed,"  and  yet  compels  plain, 
tiff,  who  is  found  to  have  been  In  no  fault, 
to  pay  tba  Interest  and  charges  which  have 
accrued  upon  that  li^ebtednesa  since  such 


sufficient  tender  was  made.  The  court's  opin- 
ion does  not  suggest  the  reason  for  this  re- 
quirement, but  it  Is  perhaps  safe  to  assume 
that  the  court  adopted  the  view  of  counsel 
for  appellee  that  the  advantage  otherwise 
accruing  to  the  plaintiff  by  reason  of  his  ten- 
der was  lost  because  of  his  failure  to  pro- 
duce or  depmit  the  mon^  In  conrt  A^d- 
lees  concede  the  tender  made  to  them  on  De- 
cember 17, 1919,  but  as  we  have  Just  noted, 
object  that  Qie  tmder  was  not  "kept  good." 
While  the  rale  contended  for  is  ordinarily 
held  applicable  In  actions  at  law,  it  does 
not  obtain  In  equltoble  actions,  and  eapedslr 
ly  actiims  for  specific  perfonnance.  TbSM 
was  deflnttoly  decided  tor  this  Jurisdiction 
In  Bayward  v.  Munger,  14  Iowa,  622,  where, 
admitting  the  rule  in  law  action^  we  de- 
clared that  "in  an  equltaUe  proceeding  we 
are  nnwUllng  to  give  it  effect?  The  same 
ruling  was  recognized  in  McDuield  t.  Kim- 


^  Iowa,  16S;  Laverty  t.  Han,  19  Iowa.  626; 
Blntord  v.  Boardman,  44  Iowa,  S3.  See,  also, 
Cheney  v.  libby,  134  U.  &  68,  10  Sup.  Ct 
498.  33  L.  Ed.  825;  Skeels  v.  Blanchard,  86 
Vt  282,  81  AU.  916;  Breltenbach  v.  Turner, 
18  Wis.  140;  Murray  v.  O'Brien,  66  Wash. 
861,  105  Pac.  846,  28  Ik  B.  A.  (N.  S.)  098; 
Moore  T.  Norman.  48  Minn.  428.  45  N.  W.  857, 
0  L  B.  A.  65,  19  Am.  St  Bep.  247 ;  Cain  v. 
Glmon,  36  Ala.  168;  Whelan  v.  Beilly,  61 
Mo.  666 ;  Chlcora  t.  Dunan,  91  Md.  144,  46 
AtL  347,  60  li.  R.  A.  401;  Thompson  v. 
Grains,  204  lU.  270,  128  N.  B.  608.  12  A.  Xi. 
R.  931. 

The  Skeels  Case,  supra,  like  the  one  at  bar, 
was  an  action  for  specific  performance  and 
there,  as  h^e,  the  objection  was  raised  that 
the  tender  had  not  been  kept  good.  In  af- 
firming a  decree  which  refused  the  vendor's 
datm  for  Interest  after  0ie  taidor,  the  court 
said: 

"The  defendants  claim  that  the  tender  was  of 
DO  effect  because  dogged  with  a  coi^tlon,  and 
because  not  kept  good  by  twinging  the  mtmey 
into  court.  But  this  was  not  a  snnple  tender. 
It  was  a  tender  of  perfonnance  by  me  con- 
tractins  party  as  a  condition  precedent  to  per- 
formance by  tbe  other.  So  it  was  proper  to  ac- 
company tbe  offer  with  a  demand  of  perform- 
ance by  the  Other  party,  and  was  not  necessary 
to  bring  toe  mousy  Into  court** 

[4]  To  the  same  purport  Is  the  language  of 
the  Wisccmsto  Court  in  the  Breltenbach  Case, 
supra,  that  'It  is  sufficient  in  equl^  fOr  the 
party  to  offer  to  bring  the  tender  into  court, 
and  be  ready  to  do  so  as  the  court  may  di- 
rect" Likewise  In  the  Cheney  Case,  supra, 
the  United  States  Supreme  Court,  answering 
a  like  objection,  say  it  was  not  necessary 
that  tlie  plaintiff  should  have  brought  the 
money  into  court  because  "his  offer  in  the  bill 
to  perform  all  the  condltlfmB  and  stipulations 
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of  the  contract  was  sufficient  to  give  blm 
standing  In  court."  Precedents  of  tbls  kind 
conld  be  cited  quite  Indefinitely,  bat  we 
bare  collated  sufficient  to  make  clear  the 
general  scope  of  tlie  mie  we  are  applying. 
That  plaintiff  not  only  tendered  tbe  money 
in  sufficient  amount,  bnt  evidenced  the  ten- 
der In  writing,  and  again  embodied  In  his 
petition  an  unconditional  offer  and  tender 
of  toll  performance  on  bis  part,  la  abown  by 
the  record,  and  ia  so  found  In  tbe  decree, 
from  wbicb  the  defendants  have  not  appealed. 
When  audi  tender  was  made,  there  was  no 
Abjection  by  defendants  to  Its  amount  or  suf- 
fldeney.  The  sole  reason  for  reCoalng  it,  as 
Indicated  In  the  court's  finding,  was'because 
two  days  before  tbe  tender  appellees  had 
agreed  with  Bergman  to  extrad  his  time 
of  performance  until  May.  But  the  court 
Amnd,  and  so  decreed,  that  Bergman  and 
plalntifl  (tbongh  at  tbat  time  apparently  not, 
acting  In  harmony)  were  tmants  In  common 
of  tbe  equitable  Interest  In  the  lands  which 
defendant  had  agreed  to  convey,  and  tbat  the 
agreement  wJtb  Bergman  for  an  extension  of 
time  did  not  operate  to  extend  the  time 
for  performance  by  plaintiff,  thus  sustaining 
his  right  to  tender  performance  on  bis  part 
at  once  and  to  demand  conveyance  to  him  of 
his  fractional  part  of  ibe  property.  Such 
being  tbe  situation,  plalatiff  was  entirely 
within  his  right  in  making  the  tender  of  i)er- 
formance  on  his  part  and  demanding  per- 
formance by  the  defendants  on  their  part, 
and  It  would  be  quite  inequitable  for  defend- 
ants to  refuse  such  tender  or  to  make  such 
conveyance  only  at  the  end  of  a  protracted 
litigation  and  at  tbe  same  time  burden  him 
witti  a  constantly  increasing  accumulation  of 
interest  on  the  very  amount  which  they  re- 
fused to  accept  when  offered. 

We  bold,  therefore,  that  the  decree  entered 
by  tbe  trial  court  should  be,  and  It  Is  here- 
by, modified,  by  striking  therefrom  tbe  pro- 
vision requiring  plaintiff  to  pay  Harper  and 
Weltanan  Intraest  accruing  upon  bis  Indebt- 
edness to  them  after  tbe  date  of  bis  tmder, 
December  17,  1919,  and  as  tbus  modified  the 
decree  of  the  district  court  Is  affirmed.  The 
cause  will  be  remanded  to  the  district  court 
to  determine  the  amount  payable  to  Harper 
and  Wellman  on  tbe  basis  of  tbe  modified 
decree*  with  tbe  direction,  that  when  such 
amount  is  ascertained,  the  time  allowed  the 
plaintiff  to  appear  and  make  payment  of  the 
indebtedness  so  adjusted  and  for  Harper  and 
Wellman  to  execute  and  dellvw  to  him  a 
conveyance  In  accordance  with  the  terms  of 
their  contract  and  of  tbe  decree  of  the  court 
shall  be  extended  for  a  period  of  40  days. 

Modified  and  affirmed. 

STEVENS,  O.  J.,  and  PRESTON  and  DB 
GRAFF,  JJ.,  concur. 


CALDBECK  TOOL  &  MFG.  CO.  v.  0MN1- 
GRAPH  IHFG.  CO.    (No.  34354.) 

(Supreme  Court  of  Iowa.  March  14, 1922.) 

1.  Appeal  and  srror  «=s>IOI0(I)— Trial  ooart^ 
flndlni  of  fact  oosolaslve  so  far  as  sapport- 
ed  by  evidesce. 

Tbe  Supreme  Coart  is  boond  to  adt^t  trial 
court's  finding  of  fact  so  far  aa  it  has  anp- 
pott  in  the  evidence. 

2.  Contracts  «s>l75(3)— Evidenoa  held  to  sas- 
tain  flntfing  that  maksr  of  die  for  laveator 
iHd  not  Impliedly  gsaraatse  saoBsssfal  Jok. 

In  action  foe  services  for  making  &  die  with 
attachments  to  become  a  part  of  a  complicated 
newly  invented  mechaniam,  evidence  to 
sustain  finding  that  plaintiff  did  sot  Impliedly 
guarantee  a  successful  job. 

Appeal  from  Municipal  Gourti  Pes  Moines 

tCounty;  J.  E.  Mershon,  Judge. 

This  is  a  simple  action  on  account  tor 
services.  The  defense  was:  (1)  A  general 
denial;  (2)  an  affirmative  defense  that  the 
work  was  worthless;  (3)  a  counterclaim  to 
recover  back  money  already  paid  up<«  tbe 
same  account  on  the  ground  of  failure  of 
consideration  and  breach  of  warranty  in  that 
the  work  failed  to  produce  an  efflci^t  In- 
strument as  guaranteed.  There  was  a  trial 
to  tbe  court  without  a  jury  and  a  judgment 
for  the  plaintiff  for  the  amount  of  tbe  ac- 
count. The  defendant  has  appealed.  Af- 
firmed. 

Miliar,  Kelly,  Sbuttlewortii  ft  Sednirser, 
of  Des  Moines,  for  appellant 

Brammer,  Seevera  &  Hnriburt,  of  Dea 
Moines,  for  apprise. 

ETVANS,  J.  The  petition  sets  forth  an 
Itemized  statement  of  account.  It  shows  a 
balance  due  of  $222  after  allowing  credits  of 
$300.  Though  the  suit  purports  to  be  one 
between  two  corporations,  the  personages  In- 
voWed  in  the  controversy  are  Caldbedk,  the 
president  and  general  manager  of  the  plain- 
tiff corporation,  and  Strawn,  the  secretary 
and  general  manager  of  the  defendant  corpo- 
ration. Strawn  was  an  Inventor.  Caldbeck 
was  an  experienced  die  maker.  Caldbeck 
was  employed  to  make  a  certain  die  with 
some  attachments  thereto  to  become  a  part 
of  a  somewhat  complicated  mechanism  which 
Strawn  had  invented  and  which  he  was  con- 
structing. The  compensation  agreed  upon 
for  Caldt)eck  was  $1JS0  an  hour.  The  affirm- 
ative defense  and  tbe  counterclaim  were 
predicated  upon  the  allegation  that  Caldbeck 
was  "entirely  incompetent  to  make  said  die 
as  directed  by  tbe  defendant"  When  fric- 
tion arose  between  the  parties,  Caldbeck  had 
not  produced  a  satisfactory  or  workable  re- 
sult Tbe  plan  submitted  to  him  required 
that  certain  knives  should  be  built  into  the 
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die  In  such  a  way  that  they  woald  automat- 
ically accfnnpUsb  ait  lotended  result  The 
machine  as  a  whole  was  dMcrtbed  by  Strawn 
as  follows : 

"This  madilne  for  which  these  dies  wefe 
inteoded  does  a  ffreat  many  things.  It  prints 
the  letter  head  in  two  colors,  prints  the  body 
of  the  letter  in  one  color,  fills  in  a  different 
name  and  address  on  each  letter,  sifQa  the  let- 
ters, prints  on  the  back  of  it  It  cats  ont  the 
enTelope,  pats  the  gum  on  It,  folds  it,  prints  the 
return  on  it  addresses  It  It  does  practically 
ererythlnK  to  the  letter  except  print  the  post- 
age stamp  on  tt  I  am  one  of  the  inrentors  of 
thia  machine,  and  my  son  has  assisted  me  in 
inventing  and  dsvclofdng  work.  I  have  been 
working  and  developing  on  it  for  IS  years,  ahS 
it  is  not  on  the  market  even  at  the  present 
time.  At  the  time  Mr.  Caldbeck  'told  me  this 
wasn't  working,  he  told  me  he  thought  it  could 
be  made  to  work  with  heavier  rollers.  •  •  • 
He  said  to  me,  *I  want  to  use  a  larger  roller/  " 

Caldbeck  produced  a  die  and  ccmnected  the 
knives  tberewldi  In  attempted  parananee 
tlie  Inventor'B  plan.  la  actual  opmtlon 
these  knlTes  wonld  not  do  the  work.  In  th^r 
movemmt  they  had  an  inflnitesimal  clear- 
ance said  to  be  part  of  an  Indi.  Tbe 
siqn>ort  of  these  knives  was  In  the  wall  ct 
the  die  founder.  Putting  me  Instnunent  in 
opnaUon,  these  walls  were  not  snffldentiiy 
firm  to  preserve  ttie  (deomnos  of  the  kstves 
In  their  tq^eratlon.  That  Is  to  say,  there  was 
a  •^ve"  or  "spring'  to  the  wall  which  ab- 
sorbed the  cleurance  and  caused  the  knives 
to  clog.  The  remedy  suggested  by  Caldbeck 
was  that  heavier  walla  or  tollers  would  have 
to  be  used.  It  was  at  this  point  that  frictirai 
arose  and  the  mterprlse  stopped.  The  con- 
tention for  Strawn  Is  that  the  fsilure  of  the 
knives  to  work  was  the  result  of  a  mistake 
by  Caldbedc  In  that  the  knives  ou^t  to  have 
hem  built  Into  the  vei7  structure  of  the  roll- 
ers, and  in  that  Caldbeck  had  failed  to  do 
that  through  his  own  mistake,  and  In  that 
the  only  remedy  attempted  by  him  thereaft- 
er was  to  Insert  the  knives  Into  place  by  cut- 
ting into  the  walls,  and  that  such  cutting 
weakened  the  walls  and  produced  the  unfa- 
vorable result  Cal^ieck's  answer  to  this 
contention  is  tlut  unddr  no  circumstances 
could  the  knives  be  built  Into  the  walls  of 
the  roller  because  such  roller  was  made  of 
cast  Iron,  whereas  the  knives  had  to  be  made 
of  tool  steel  and  tempered,  and  that  the  only 
way  they  ever  could  be  put  in  place  would 
be  by  the  method  adopted  by  himself.  To 
use  heavier  rollers  would  require  the  work 
to  be  done  all  over  and  In  effect  would  result 
in  loss  of  benefit  from  all  the  work  done  ex- 
cept the  mere  benefit  of  experience.  The 
roller  actually  used  by  Caldbeck  was  fur- 
nished by  Strawn  for  that  purpose. 

[1. 2]  The  general  contention  for  the  de- 
fendant is  that  the  plaintiff  impliedly  guar- 
anteed a  successful  Jol^  and  ttiis  Is  denied 
by  the  plaintiff.   It  will  be  seen  from  the 


foregf^ng  that  the  controversy  Is  one  between 
experts  and  that  the  Issue  is  wholly  cme  of 
fact  The  record  presents  little  or  no  op- 
portunity for  a  review  of  error  by  the  trial 
court  We  are  bound  to  adopt  its  flndiog  of 
fact  so  far  as  it  had  support  in  the  evidence. 
We  have  read  the  record  carefully  and  see 
DO  room  for  saying  that  the  findings  of  the 
trial  court  lack  substantial  support.  Even 
if  it  were  conceded  that  Caldbeck  made  a 
mistake  of  Judgment  In  adopting  the  method 
of  attachment  of  the  knives  which  be  did,  it 
would  not  prove  that  he  was  entirely  incom- 
petent. That  he  was  not  an  incompetent  Is 
disclosed  by  the  testimony  of  Strawn  him- 
self, who  had  employed  him  for  similar  work 
before  and  who  employed  him  for  this  par- 
ticular work  because  of  his  skill.  This  is 
not  a  case,  therefore,  where  one  holds  him- 
self out  as  possessing  a  skill  and  experience 
which  he  does  not  have  and  thereby  induoea 
patronage  which  he  would  not  otherwise 
have  received. 

If  we  were  to  assume  that  a  warranty 
could  be  implied  from  the  conversation  of 
the  parties  at  the  time  of  employment,  still 
there  was  no  limitation  put  upon  the  amount 
of  time  or  effort  which  Caldl)eck  should  put 
upon  the  etiterprise  in  order  to  achieve  a 
successful  result.  His  pay  was  to  be  $1.50 
an  hour.  If  he  did  not  in  fact  achieve  a  suc- 
cessful result  neither  had  he  finished  his 
work  upon  the  Job.  It  is  not  claimed  that 
there  was  an  express  warranty  on  Caldbed^s 
part.  The  case  Is  one  where  a  warranty  is 
not  to  be  too  easily  Implied  from  mere  con- 
versation. Though  Caldbeck  was  experienc- 
ed In  his  line  of  work,  what  he  was  now  un- 
dertaking to  do  for  Strawn  was  confessedly 
experimental.  The  article  to  be  fabricated 
by  him  was  one  which  he  had  never  made  be- 
fore; nor  had  any  one  else  ever  made  one : 
neither  was  there  any  model  furnished  to 
him.  There  were  pencil  sketches  made  by 
Strawn  and  furnished  to  Caldbeck  and  like- 
wise blu^rlnts.  These  were  introduced  in 
evidence.  They  are  not  presented  In  the  rec- 
ord here,  aud  we  have  no  means  ttierefore  of 
interposing  our  Judgment  as  to  how  Intelli- 
gible they  were.  Caldbeck  concedes  as  a 
witness  that  he  did  not  at  the  beginning  of 
bis  work  fully  comprehend  the  blueprints 
himself.  Their  absence  from  this  record  pos- 
sibly saves  us  from  a  confession  of  ignorance 
which  we  might  have  had  to  make  if  they 
were  before  us.  What  is  clear  to  us  la  that 
the  record  as  presented  here  would  not  war- 
rant us  in  reversing  the  floding  of  the  trial 
court.  If  we  were  to  generalize  ni>on  the 
subject  of  inventions  and  experiments,  it 
would  not  be  far  from  the  truth  to  say  that 
no  intricate  invention  was  ever  wholly  suc- 
cessful in  Its  first  fabrication.  The  skillful 
mectianic,  therefore,  should  not  be  too  read- 
ily charged  with  negllgrace  or  misfeasance 
by  the  failure  of  bis  fl»t  attempt  at  making 
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jEbe  inTentor*0  Ideas  mechanically  workable. 

Saffidmt  to  say  that  upon  the  record  be- 
fore ns  we  do  not  find  the  alleged  la<A  of 
support  therein  to  the  finding  of  the  trial 
■ooort 

Ita  Judgment  la  therefore  affirmed. 

STBVBNB,  C.  J.,  and  ARTHUB  and  DE> 
GBAFF,  3J^  amcQr.  * 


MILLER  V.  CONN.    (No.  34399.) 
(Snprems  Conrt  of  Iowa.  March  14,  1922.) 

I.  Frand  4s»3l— Remadtea  available. 

A  vendee,  wbo  has  been  induced  to  pnr- 
chaae  land  by  fraadnlent  representations,  has 
the  option  to  either  rescind  tha  contract,  or  af- 
firm it,  and  claim  damages  to  make  the  bargain 
what  It  wonid  have  bees,  had  the  representa- 
tiona  been  tme. 

a.  Estoppel  43»I20— Held  properly  artnlttad 
to  Jury,  thoagh  net  so  styled. 

Where  the  court  submitted  to  the  jury 
qoestions  inrolved  in  a  claimed  estoppel  by 
reqoiring  thfit  plaintlif  ncgetiTe  or  diaapprore 
all  matters  set  up  in  the  plea  of  eBt<H»pel  be- 
fore a  verdict  could  be  found  for  plaintiff,  de- 
fendant cannot  claim  that  his  defense  of  estop- 
pd  waa  not  submitted,  though  the  conrt  did  not 
aabmit  a  defense  at^ed  ''estoppel.*' 

3.  Fraad  «»B5(f)— laaa*  of  fraad  In  aalt  In 
grots  held  properly  tibralttad. 

A  complidnt  tbat  conrt  did  not  snbmlt  de- 
fandant'B  theory  that  farm  was  sold  as  an  en- 
tirety was  without  merit,  where  the  case  waa 
submitted  on  the  the(»T  of  fraud  claimed  by  the 
plaintiff  asking  for  damages  by  reason  of  fraud 
and  shortage  in  acreage,  and  plaintiS  was  re- 
quired to  prove  every  element  of  such  claimed 
fraud,  and  the  whole  theory  of  the  submisflon 
was  that  the  sale  was  in  gross. 

4.  Fraud  ^27— Shortafo  !■  wreaga  sale 
la  grosa  aotlonablaw 

A  vendee  of  land  may  recover  damages  by 
reason  of  a  ahortage  in  acreage,  though  the 
sale  of  the  land  was  in  gross,  where  he  was 
induced  to  purchase  by  fraudulent  representa- 
tions of  the  vendor  as  to  the  acreage. 

5.  Fraad  «=»62—Danages  for  shortage  la 
aeraaga  held  axcesalve. 

Where  seller  of  land  for  $50,000  falsely  rep- 
resented that  there  were  100  acres.  Including 
roads,  and  that  there  were  between  94  and 
9S  acres  inside  the  fences,  when  as  a  matter  of 
fact  there  were  only  94.54  acres,  including  the . 
roads,  and  90X>1  acres  Inaide  fences,  a  verdict 
for  $2,7dB  was  ezeeaain,  and  waa  rednced  to 
¥2,250. 

Appeal  from  District  Court,  Boone  Coun- 
ty; B.  M.  Wright,  Judge. 

Action  to  recover  damages  for  shortage  In 
acreage  of  a  farm  purchased  by  appellee  fnmi 


ai^llant  Tacts  are  set  out  In  the  opinion. 
Jury  returned  a  verdict  for  plalntifC  In  the 
amount  of  $2,745,  with  Interest  from  March 
1, 1^,  <m  which  Judgment  was  rmdered,  and 
from  wfaidi  defendant  aippeala.  Modified  and 
affirmed. 

Dyer,  Jordan  ft  Dyer,  ot  Boone,  Cor  appe- 
lant. 

T.  J.  Uahoaey  and  F.  L.  BladEer.  both  oC 
Boone,  toe  ai^elleei 

ARTHUR,  J.  In  February,  1920,  appeUee, 
that  a  realdoit  of  EsthervUle.  Iowa,  came  to 
Boone,  Iowa,  with  the  Intention  of  buying  a 
form  if  be  could  find  one  that  wns  aatlsAic- 
tory.  He  was  accompanied  by  a  real  eatate 
dealer  named  Kennedy.  Thej  were  met  by 
one  Cooper,  of  Boone,  also  a  real  estate  deal- 
er, who  showed  them  a  farm,  but  appellee  did 
not  deal  for  it  While  in  Co(v>er'a  aaoa, 
another  real  estate  agent  named  Page  came 
in.  Cooper  told  Page  what  appellee  wanted, 
and  aafced  if  he  taww  of  any  turn  far  tale 
ttuit  ml^t  meet  tba  reaulmnents.  Pageaoff-, 
gBBfed  a  fiaim  owned  by  appellant,  and  aiwel- 
lee,  with  Cooper  and  Annedy,  went  to  tHe 
fann  to  enamlne  It  Then  Oar  retamed  to 
Coopflr'e  cdBce,  nAere  appdllaat.  In  xevonae 
to  a  telephone  mnewge,  met  them.  Appel- 
lant priced  hia  farm  at  100,000.  Tluy  all 
went  to  tbB  farm  again,  and  again  returned 
to  Oooper'a  <^c^  and  a  contract  waa  written 
and  signed  by  the  partiee,  by  wbltSi  appel- 
lant aold  to  appellee  the  taxm  at  the  agreed 
price  of  $50X)00  m  the  terms  set  forth  In  the 
contract  Afterwards  appdlee  paid  appellant 
for  ttie  farm,  In  accordance  with  tbe  term! 
of  the  contract;  with  the  exceptlm  of  1200  of 
the  purclwse  price,  which  was  to  be  wiOheld 
until  some  defect  in  the  title  was  cured,  and 
about  which  thf  re  Is  no  controversy  In  this 
casfc 

TUm  action  la  based  on  fraudulent  repre- 
sentations as  to  the  acreage  of  the  farm. 
Plaintiff  alleged,  and  offered  evidence  tend- 
ing to  prove,  that  defendant  represented  to 
him  that  the  farm  contained  100  acres,  in- 
cluding the  highways,  and  that  the  land  In- 
closed within  the  fences  contained  between 
94  and  95  acres;  that  said  representationa 
were  false,  and  tJie  other  necessary  premises 
of  a  case  based  on  such  fraudulent  represen- 
tations. Defendant  denied  making  represen- 
tations of  any  kind  to  the  [dalntlff,  showing^ 
or  intending  to  show  that  the  farm  contained 
100  acres,  and  averred  that  the  farm  was 
sold  as  an  oitlrety  for  the  sum  of  SS0,00O, 
and  that  the  price  was  not  based  on  $600,  or 
any  other  sum,  per  acre.  D^endant  further 
alleged  that,  before  the  contract  of  purcha.ie 
waa  signed,  plaintiff  was  fully  advised  thut 
the  land  contained  approximately  95  acres ; 
that  plaintiff  bad  told  defendant  that  the 
tract  contained  approximately  95  acres,  and 
that  plaintiff  waa  fully  advised  before  he  ac- 
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cepted  the  deed  to  the  property  the  exact 
acreage  It  contained,  and  accepted  the  deed 
with  full  knowledge  of  those  facts,  without 
objection,  and  executed  a  mortgage  back  to 
the  defendant,  as  provided  In  the  contract, 
for  part  of  the  purchase  price,  In  which  mort- 
gage it  was  stated  that  the  tract  contained 
'  approximat^y  9S  acres ;  that  at  all  times  be- 
fore plaintiff  agreed  to  purchase  and  did  pur- 
chase said  property  be  was  aware  as  to  the 
number  of  acres  said  tract  contained,  and 
that  lAalntttt  was  estoKted  ttom  <daiming 
that  the  farm  outalned  a  less  number  of 
acres. 

Replying,  idalntift  aTerred  with  reference 
to  the  mortgage  given  by  plaintiff  to  defend' 
ant  on  the  premises  that  he  executed  such 
mortgage  in  accordance  with  the  terms  of 
his  contract ;  that  the  mortgage  contained  the 
same  description  as  was  contained  in  the 
deed  received  from  the  defendant,  and  in  said 
description  the  distances  were  given  in  part 
only  by  chains  and  links,  and  this  plaintiff 
did  not  know  at  said  time  the  description  of 
said  land  In  said  deed  and  mortgage  covered 
less  than  8S  acres;  that  the  descriptkm  so 
given  was  liuniBclent  to  i^rlae  the  plaintiff 
of  the  acreage.  Fuzdier  replying,  itolntlff 
averred  that,  even  if  he  had  known  that  the 
description  In  the  mortga^  and  deed  contain- 
ed leas  than  8S  acres*  he  at  said  time  had  no 
knowledge  or  Information  as  to  what  part,  U 
any,  nt  the  land  Indaded  In  said  description 
was  in  the  roads  adjoining  said  pEunlses,  and 
at  the  time  of  the  execution  of  said  deed  and 
mortgage  the  defandant  again  expressly  stat- 
ed to  plaintiff  that  there  were  more  than  96 
aerea  inside  of  the  feneea,  and  that  the  prem- 
ises contained  100  acres,  Including  the  roada 

ITnder  the  lasues  thns  Joined  the  case  was 
•ubmltted  to  a  Jury,  Oie  court  Instructing 
that  the  harden  was  on  the  plaintiff  to  estab- 
lish that  tlie  defendant  r^esoited  to  plain- 
tiff tliat  the  land  purchased  contained  100 
acres  Including  the  highways,  and  that  tbo 
land  Inclosed  within  the  fences  contained  be- 
tween W  and  95  acres,  and  the  other  matters 
necessary  to  make  out  the  case  based  on 
fraudulent  representations.  Tiie  Jury  return- 
ed a  verdict  In  favor  of  the  plaintiff  for 
93,746,  vAth  interest  from  March  1, 1020,  the 
date  of  the  contract  of  the  pnrdiase  of  the 
land  In  controversy. 

Errors  assigned,  relied  upon  for  reversal, 
are:  (1)  The  verdict  was  contrary  to  law 
and  the  InstmctionB  of  the  court,  and  is  not 
supported  by  the  evidence.  (2)  The  verdict 
is  excessive.  (3)  Tte  nndisputed  testimony 
was  that  appellee  was  Informed,  before  he 
completed  the  transaction,  that  there  were 
less  than  100  acres  in  the  t&Tm.  (4)  The  un- 
disputed testimony  was  that  appellee  knew 
or  should  have  known  that  the  description 
contained  in  the  deed  he  accepted  contained 
less  than  100  acres.  ^  The  defense  of  es- 
toppel was  not  defined  or  exvlalned,  or  •ub- 


mltted to  the  Jury,  in  the  court's  Instructions^ 
(0)  The  defense  that  the  farm  was  porchased 
as  an  entirety  was  not  submitted  or  explain- 
ed to  the  Jury  in  the  courf  b  Instructions. 

[1]  Counsel's  argument  under  his  first  as- 
signment of  error  Is  quite  exhaustive  and 
able,  but  is  not  applicable  to  the  case.  Ooun- 
sel  assume  the  position  that  plaintUTs  only 
remedy  was  to  promptly  rescind  the  contract 
after  discovery  of  the  fraud  which  he  claim- 
ed was  perpetrated  upon  him  concerning  the 
acreage  of  the  land  bought  by  him.  Un- 
doubtedly a  vendee  who  has  been  Induced  to 
purchase  by  fraudulent  rq^resoitationB  has 
ttie  'option  to  either  rescind  the  contract,  or 
adrm  It  and  dalm  damages,  to  make  the  t»u- 
gain  what  It  would  have  been,  had  the  rep- 
resratatlons  been  true.  Wicks  v.  Investment 
Co.,  150  Iowa,  112,  129  N.  W.  744;  Shuttle- 
field  V.  N^,  168  Iowa,  470,  145  N.  W.  1; 
Qualley  t.  Bank,  188  Iowa.  1212, 177  N.  W. 
639. 

The  second  asslgnmoit,  "that  the  verdict 
was  ^cesslve,"  we  will  dlscoaa  later. 

EZ]  Appelant  ecNuidalns  that  bla  defoise 
of  wtowel  was  not  submitted  to  the  Jury. 
Itue,  the  court  did  not  submit  a  dafoue  styU. 
ed  "estoppd,"  but  ftb»  Queatlons  .Involved.  In 
the  dalmed  estom^el  were  submitted,  because 
the  Jury  was  required  by  spedflc  lnstmctl<n 
to  find  that  flia  plaintiff  had  negatlTed  or 
dlsapivoved  aU  matters  set  up  in  the  plea  of 
estoppel  before  It  could  find  a  verdict  to*  the 
plain  tiff. 

[8, 4]  Appdlant  eosnidaina  that  hla  poaltlan 
diat  the  iBxm  was  sold  as  an  entirety  was 
not  BUbmlttad.  Sotih  position  is  not  tenable;; 
The  case  was  sahmifcted  on  the  ttieory  of  the 
fraud  claimed,  and  the  plaintiff  was  reqoired 
to  prove  every  element  of  sncb  claimed  fraud, 
and  the  irtiola  theory  of  ttie  solnnlBslon  was 
that  the  sale  was  In  gross.  The  autliorltles 
hold,  80  far  as  they  refer  to  trani,  that 
where  fraud  is  alleged  and  iootoi,  there 
may  be  recovery  notwithstanding  the  sale 
was  in  gross.  Indeed,  if  the  sale  was  by  the 
acre,  then  fraud  need  not  be  proven  to  war- 
rant recovery.  Gardner  Kiburz,  184  Iowa, 
128S,  168  N.  W.  814. 

No  instructions  were  requested.  No  specif- 
ic objections  are  made  to  the  Instructl(nis 
given.  Only  the  quite  general  crltldsm  Is 
made  that  defenses  interposed  by  defendant 
\vere  not  properly  explained  and  submitted 
to  the  Jury  which  he  have  already  discussed. 
However,  we  have  examined  the  instruc- 
tions, and  conclude  that  the  case  was  submit- 
ted with  deamess  and  vrithont  error. 

[I]  We  come  now  to  consider  the  complaint 
that  the  verdict  is  excessive,  Beally  this  Is 
the  only  assignment  which  is  briefed  and  ar- 
gued in  a  manner  to  command  our  consider* 
atton.  The  land  was  measured  by  a  survey- 
or at  the  time  of  the  trial,  and  Us  measure- 
ment Ig  undisputed.  His  measur^nent  shows 
that  tndiadlng  the  roads— there  were  roads 
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on  three  stdee  of  the  farm — there  were  91.51 
acres,  and  that  Inaide  of  the  fences,  ex(dud- 
Ing  the  roads,  there  were  90.01  acres.  It  Is 
manifest  from  the  verdict  that  the  Jury  found 
a  shortage  of  5.49  acres;  that  Is,  that  the 
representation  made  by  defendant  was  that 
there  were  100  acres  in  the  farm  includ- 
ing the  roads,  and  that  the  actual  measure- 
ment, showing  94.51  acres,  would  make  a 
shortage  of  5.49  acres,  which  at  ¥500  an  acre 
would  produce  the  verdict.  There  was  con- 
flict in  the  evidence  as  to  the  statement  made 
by  the  defendant  concerning  the  acreage  of 
the  farm.  We  think  it  does  appear  by  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant represented  to  i^alntlff  that  there  were 
inside  of  the  fences  between  94  and  05  acres. 
In  a  more  general  way  it  was  stated  that  it 
was  a  100-acre  farm.  Including  the  roads. 
We  think  it  Is  fairly  shown  from  the  evidence 
that  plaintiff  was  deceived  in  the  number  of 
acres  inside  of  the  fences  to  the  extent  that 
the  acreage  fell  short  of  between  94  and  95 
acres.  It  was  shown  conclusively  that  the 
farm.  Including  the  roads,  contained  94.51 
acres,  and  that  is  approximately  what  the 
evidence  shows  the  defendant  represraited  the 
acreage  inside  of  the  fences  to  be,  which  Is 
4%  acres  less  than  plalDtlff  r^resented  the 
acreage  Inside  of  the  fences  to  be,  wblc^.  at 
$600  per  acre,  would  be  12,250.  Plaintifrs 
claim  waa  that  he  was  buying  the  farm  at 
the  rate  of  $600  per  acre.  We  think,  to  be  in 
harmony  with  the  mathematics  of  the  case, 
the  verdict  should  bo  only  for  $2,250,  with 
Interest  thereon  from  March  1,1920,  and  that 
the  court  should  have  reduced  the  verdict  to 
that  amount. 

Wo  have  carefully  examined  the  record, 
and  And  no  ottiw  error.  If  appellee,  within 
16  days  from  the  filing  of  this  opinion,  shall 
file  a  rCTolttltur  reducing  the  verdict  in  ac- 
cordance with  our  finding,  the  Judgmoit  of  i 
the  trial  court,  as  so  modified,  wlU  stand  af- 
firmed. Otherwise,  the  Judgment  of  tlie 
court  below  will  be  reversed,  and  the  case  re- 
manded. 

Modified  and  affirmed. 

STEVENS,  0.  X,  and  EVANS  and  FA- 
VIUiB,  concur. 


NELSON  V.  NELSON.  (No.  34379.) 

(Sapreme  Court  of  Iowa.  March  14, 1922.) 

I.  Divorce  «:=3240(5),  308— Alimony  and  allow- 
ance for  child  held  not  excessive. 
Allowance  of  $16  per  month  for  the  Bup- 
port  of  a  child,  and  $30  per  month  for  the  snp- 
port  of  the  wife  for  a  period  of  20  years,  from 
husband  with  average  income  of  $136  per 
month,  keM  not  ezcesatve. 


2.  DIvoree  «=»263— Provision  ef  deoree  nak- 
Ina  total  amouat  of  alimony  due,  and  pravM- 
Ing  for  iMnaaea  of  axoeetlon,  on  default  la 
nonflily  payaantt,  held  too  drastle. 
Divorce  decree,  allowing  wife  $30  per 
month  for  herbelf  and  $15  per  month  for  a  child 
for  a  period  of  20  years,  Held  too  drastic  in 
providing  thai,  on  failure  to  pay  the  monthly 
payments  the  total  amount  should  become  due 
and  payable  at  once,  and  that  execntloa  should 
issue  therefor,  and  should  be  modified,  no  an  to 
provide  for  ezecntiaa  for  nnpaid  sum. 

Appeal  from  District  Court,  Polk  County; 

James  C.  Hume,  Judge. 

Action  for  divorce,  wlilch  was  granted  to 
the  plaintlfT,  tt^ether  with  an  award  for 
alimony.  The  defradant  appeals  from  the 
award  of  allmraiy.  Modified  and  affirmed. 

Miller,  Kelly,  Shnttieworm  &  Seeburger,  of 
Des  Moines,  for  ai^llant 

John  McLennan,  of  Des  Moines,  for  ap- 
pellee. 

FAVILLB,  J.  The  parties  to  IMs  action 
w^e  married  In  Dea  Moines  on  the  8th  day 
of  May,  1020.  and  lived  together  until  the 
29th  day  of  January,  1921.  At  the  thne  at 
the  trial,  the  appellant  was  20  years  of  age, 
and  Uie  apptilee  20.  One  child,  a  boj,  Ed- 
win, was  bom  to  said  parties.  For  a  time 
after  the  marriage^  the  parties  UtcA  with 
the  parents  of  the  appellee,  bat  beginning  the 
fore  mrt  of  December,  1920,  they  lived  at  the 
bmne  of  the  parents  of  the  appelant  until 
tbe  separaUon. 

I.  The  action  was  based  npon  the  ground 
of  cmel  and  inhuman  treatmmt,  wtatdi  al- 
legations -w&ee  sufficiently  snstabied  to  war- 
rant the  decree  of  ^vorce.  Tb»  only  ques- 
tion raised  on  ttils  appeal  is  in  regard  to  tba 
award  of  alimony.  It  appears  from  Ow  reo- 
ord  that  the  aK>cIlant  Is  onployed  as  an  as- 
sistant taXl  wire  chief  of  the  Nordtwestem 
Bell  Telephone  Company.  The  appellee  tea- 
tt&ed  that  talB  average  earnings  were  about 
$135  per  m<nth. 

Upon  the  trial  the  appellant  testified  that 
he  owned  no  ivoperty  of  any  kind,  besides 
his  personal  belongings :  that  he  had  no  real 
estate,  nor  any  interest  In  any,  and  no  per- 
sonal property,  except  about  $7S  In  Uie  bank, 
and  that  he  had  no  pnver^  at  the  time  be 
■married  the  aiH>ellee.  Be  was  corroborated 
in  regard  to  this.  It  ai^iears  that  bis  eam- 
ii^  varied,  but  were^  as  stated  by  the  wife, 
on  an  average  of  al^roxlmat^  $136  pur 
month. 

The  decree.  In  rei^ect  to  albn<N;iy,  provided 
that  judgment  be  entered  against  the  appe- 
lant In  favor  of  the  appellee  In  the  sum  of 
$3,600,  payable  $15  per  month,  for  the  care, 
keeping,  and  education  of  the  child,  until 
said  fnll  sum  <tf  $3,600  had  been  paid,  and 
Airth»  awarded  pennanent  alimony  in  £a- 
VOT  of  the  aiK>eUee  !n  the  sum  of  $7,200,  to 
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be  paid  at  Uw  rata  oi  fSO  per  month  ontU 
the  full  amotmt  liad  been  fuUr  paid.  The 
decree  then  provided  as  follows: 

"It  is  further  ordered  and  decreed  that  the 
coBts  of  this  suit  be  taxed  to  the  defendant, 
and  that  upon  defendant's  failure  to  pay  an; 
of  the  amounts  of  said  judgments,  attorney's 
fees,  and  costa.  that  execation  iisoe  therefor, 
and  the  enttre  amooat  thereof.** 

It  -will  be  noticed  that,  1^  the  terms  ot 
said  decree,  the  failure  on  the  part  of  the 
appelant  from  any  cause  wbatsoerer  to 
pay  any  of  the  monthly  payments  doe  nnder 
the  decree  shall  cause  the  enttre  amount  of 
said  alimony,  to  wit;  $10,800,  to  be  doe  at 
once,  and  that  execution  could  issue  therefor. 
The  effect  of  ttie  dec^  Is  to  provide  for  the 
payment  by  the  appellant  tjt  monthly  allow- 
ances of  $45  per  month,  for  the  support  of 
bodk  the  wife  and  child,  for  a  period  of  240 
montha,or20year8.  Invlewof  ttaeageof  the 
parties  and  the  eunlng  capacity  of  the  hus- 
band, we  do  not  think  that  this  allowance  In 
monthly  payments  was  excessive  or  unres' 
sonable.  The  division  of  the  earnings  of  the 
husband  ondw  this '  apportionment  would 
leave  him  substantially  the  larger  portion  of 
Us  monthly  salary  for  his  own  maintaiance 
and  support  An  award  of  alimony  must 
have  regard  both  to  the  necessities  of  the 
wifo  and  the  ability  of  the  husband  to  pay. 

[1]  Under  all  of  the  circumstances  dis- 
closed in  the  record  we  do  not  think  an 
avard  cf  $16  per  month  for  the  support  of 
the  child  for  a  period  of  20  years,  and  of 
$30  for  the  support  of  the  wife  for  a  like 
period,  to  be  made  In  monthly  payments,  was 
excessive  or  unreasonaUe.  Onr  statute,  per* 
mittlng  modifications  of  decrees  awarding 
alimony,  affords  t^iportunlty  for  a  change  In 
the  terms  of  such  decree  in  tius  future,  if  the 
conditions  of  the  parties  should  so  substan- 
tially change  as  to  render  such  a  modification 
Just  and  prflpper.  The  decree  as  to  the  amount 
awarded  meets  with  onr  approval  and  wilt 
be  affirmed. 

II.  Appellant,  however,  Insists  that  that 
portion  of  the  decree  which  provides  that, 
upon  jhilure  to  pay  any  of  the  monthly  In- 
■tallments  ot  alimony,  execution  should  Issue 
for  the  entire  amount^  is  inequitable  and  un- 
reasonable, and  should  not  be  permlrted  to 
stand.  In  S<Alart>  v.  Schlarb,  168  Xowa,  364, 
150  N.  W.  593,  we  bad  before  us  a  decree 
whldi  awarded  alimony  to  be  paid  In  month- 
ly installments,  and  provided  that  upon  de- 
fault in  the  payment  ot  any  one  of  the 
monthly  Installments  the  plaintiff  ahould 
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have  Judgment  ftor  the  fall  sum  due.  We 
said: 

"Nor  can  we  now  conceive  any  sufficient  jus- 
tification for  decreeing  that  a  failure  to  pay 
any  montlilr  Installment  of  alimony  shall  expose 
the  defendant  to  the  recovery  of  a  judgment 
against  him  for  $7,800.  This  provision  k  too 
manifesfly  nnreasonable  to  leave  room  for  ar- 
gument in  its  sn^rt  and  it  cannot  be  permit- 
ted to  stand." 

In  Spain  v.  Spain,  177  Iowa,  249,  158  N. 
W.  629,  Lu  .B.  A.  1917D,  319,  Ann.  Cas.  1918E, 
1225,  we  had  under  consideration  a  decree  in 
divorce  case  which  provided: 

"But,  should  any  of  said  montiUy  payments 
not  be  made  promptly'  as  provided  herein,  then 
execution  shall  Issue  for  the  full  sum  of  $2,- 
000,  or  any  sum  remaining  due  and  anpaid,  less 
wliatever  monthly  payments  have  been  made." 

Hefeirlng  to  said  provision,  we  said: 

*1hia  could  not  be  sustained  in  any  event, 
because  it  was  too  drastic  in  dMraeter." 

In  Kell  V.  Eell.  170  Iowa,  647.  161  W. 
634,  the  decree  provided  for  monthly  pay- 
ments, and  that  "in  default  of  any  such  pay^ 
ments  the  entire  sum  remaining  unpaid  shall 
become  due  and  payable."  We  held  ttwt  this 
[orovlBlon  was  wltiiout  justification,  and  that 
it  could  not  be  upheld. 

[2]  The  decree  in  the  instant  case,  pro* 
Tiding  that,  upcm  &ilure  to  pay  any  of  the 
niMithly  payments,  tlie  total  amount  shall 
be  due  and  payable  at  once^  and  that  execu- 
tion Shan  issue  therefor,  was  too  drastic  to 
meet  with  our  approval.  The  decree  will  be 
modified,  so  as  to  require  the  appellant  to 
pay  to  the  appellee,  or  to  the  clerk  cft  the 
district  court  of  P<Ak  county,  Iowa,  on  or 
before  the  Ist  day  of  eaCh  month.  $10  for 
the  care,  keeping,  and  education  of  said 
minor  child,  Edwin  Nelson,  and  $30  per 
month  as  aUmony  for  the  appellee,  saUl  pay- 
ments to  be  continued  for  the  period  ot  240 
mraiths,  or  imtil  modified  by  order  of  court, 
and  upon  the  omission  to  pay  such  sums  as 
required  execution  shall  issue,  upon  app^- 
lee's  request,  for  all  sums  not  paid  as  re- 
quired by  said  decree.  As  the  costs  of  this 
branch  of  the  ease  are  tiut  nominal,  all  coats 
will  be  taxed  to  appelant  Kell  v.  Kdl, 
sapn. 

Subject  to  the  foregoing  modifleation,  t3ie 
decree  appealed  from  Is  modified  and  af- 
firmed. 

STBVBN8,  O.  J.,  and  SVANS  and  AB- 
THUB,  JJ.,  eonenr. 
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JOHNSON  et  al.  V.  FORD.   (No.  34433.) 
(Supreme  Court  of  Iowa.  March  14, 1922.) 

Exohaaga  of  preparty  «=98(4)--CvManoa  In- 
aaffloleBt  to  ahow  falsa  rapreaaatatiaB  aa  .to 
area  of  lots  ooaveyed  plalatHT*. 
In  an  action  to  rescind  a  land  exduUKa 

contract,  evidence  AeM  insufficient  to  ahOT  false 

representation  aa  to  the  area  of  lota  conveyed 

to  plaintiffa. 

A]K»eal  from  District  Court,  PoUe  County; 
James  a  Hnme^  Judge. 

'Suit  in  equity  to  rescind  a  contract  of 
exchange  'of  real  properties.  There  was  a 
trial  npon  the  mwlta,  and  a  decree  dismiss- 
Ins  plaintlfV  petition.  OAey  appeal.  Af- 
firmed. 

John  a.  Holmes,  of  Dea  Moines,  for  appel- 
lants. 

Fred  Zi,  Oxoeebeck,  of  Dea  Molnea,  for  ap- 
pflUeft.- 

BTANS,  J.  Plaintiffs  are  husband  and 
wife.  On  Septonber  2,  1919,  they  entered 
into  a  contract  of  exchange  with  the  defend- 
ant, Ford,  whereby  they  agreed  to  convey 
to  Ford  a  certain  residence  property  In  the 
dty  of  Des  Moines,  known  In  the  record  as 
lot  62  and  wh»«by  Ford  agreed  to  convey 
to  them  a  certain  tract  of  land  near  the 
town  of  Altoona.  This  tract,  though  not  in- 
cluded within  any  town,  was  platted  into 
.three  lots  known  as  lots  23,  24,  and  31.  Lot 
ez  was  turned  into  the  trade  at  a  valuation 
of  $4,000,  and  lots  23,  24,  and  31  were  turn- 
ed in  at  a  valuation  of  $6,000.  Deeds  were 
executed  pursuant  to  such  contract,  and  pos- 
sesslcHi  takm  thereunder  by  the  respective 
parties.  In  December,  1920,  the  plaintlfTs 
brought  this  action  to  rescind.  It  is  predi- 
cated upon  alleged,  false  representations  as 
to  the  area  of  the  lots  conveyed  to  them.  It 
Is  averred  In  the  petition  that  the  defendant 
falsely  represented  the  area  of  the  Altoona 
property  to  be  10  acres,  whereas  It  was  in 
fact  only  about  6.29  acres.  The  defendant 
dmfes  that  he  ever  made  the  alleged  repre- 
sentotlons,  and  this  dmlal  makes  the  one  ia- 
sue  in  the  case.  It  is  wholly  a  fact  issue. 
The  witnesses  are  quite  equally  divided  In 
Aumber  aa  between  the  parties.  It  aiH>ear8 
from  the  andlqpnted  evidence  that  the  ac-. 
tnal  area  of  the  tract  la  8.04  acres.  This 
properly  Included  highways.  Excluding  the 
highways,  the  area  Is  substantially  as  clalm-- 
ed  by  the  plaintiff.  The  business  for  the 
plaintiffs  was  transacted  by  the  husband, 
Joseph  Johnson.  He  had  some  acquaintance 
with  the  Altoona  tract.  He  had  been  upon 
the  same  in  1913,  and  again  In  1916,  with 
a  view  to  purchasing.  At  the  time  of  the  lat- 
ter visit  the  property  was  already  platted 
Into  Oiree  lots,  and  the  stakes  were  set 


thereon.  The  stakes  carried  tags  showing 
the  actual  dimensions  of  eadi  lot.  The  lots, 
however,  were  not  a^ttrated  In  usev  but  to- 
getbOT  coDBtltated  one  Irregular  shaped 
tract  niat  is  to  say  it  was  not  rectanga- 
lar,  and  carried  no  suggestlcm  of  being  an 
aliquot  part  of  a  government  descr^itlon. 
If  an  actual  measnremcait  should  show  it  to 
ocmtaln  exactly  10  acres,  it  would  be  the 
result  ot  a  coincidence,  end  not  the  result 
of  any  Intentional  carving  from  a  lai^r 
9X&L  of  that  exact  number  of  acres.  We 
think  the  evidence  fairly  shows  that  the 
tract  had  long  been  referred  to  by  Ford  and 
by  real  estate  men  as  a  10-acre  tract,  and 
that  perhaps  the  plaintiff  regarded  it  as 
such  at  the  times  he  previously  saw  it  In 
1913  and  1916.  The  plaintiffs  and  their  wlt- 
n^ses,  however,  testified  that  during  the  ne- 
gotiations for  the  presoit  trade  Ford  ex- 
pressly represented  the  area  to  be  10  acres. 
This  is  not  only  denied  by  Ford  and  by  his 
witnesses,  but  it  appears  also  from  their  tes- 
timony that  Ford  expressly  stoted  to  the 
plaintiff  that  It  contolned  less  than  10  acres. 
If  the  evidence  rested  in  this  approximate 
equilibrium,  we  should  find  it  quite  difficult 
to  say  where  the  preponderance  of  it  fell. 

One  of  the  plaintiff's  witnesses  was  Und- 
bloom.  He  testified  that  the  plaintiff  listed 
with  him  for  sale  the  residence  lot  No.  62. 
Pursuant  to  each,  listing,  he  found  A'ord  as 
a  proposed  pur<Aaser,  provided  he  could  ef- 
fect an  exchange  of  his  Altoona  property: 
that  Ford  told  him  that  the  area  of  such 
tract  was  10  acres  and  that  he  (LIndbloom) 
conveyed  the  same  Information  to  the  plain- 
tiff. On  cross-examination,  however,  he  ad- 
mitted that  npon  the  first  trip  of  inspection 
of  the  Altoona  property  made  by  the  plain- 
tiff, both  the  witness  and  Ford  were  present, 
and  that  Ford  at  that  time  did  state,  both 
to  the  witness  and  to  Johnson,  that  the  tract  . 
did  not  contain  10  acres.  This  evidence  gives 
very  significant  corroboration '  to  the  testi- 
mony on  behalf  of  the  defaidaot.  It  is  true 
that  the  plaintiff  denies  LIndbloom  was  hia 
agent  In  the  examination  of  this  property, 
and  denies  perhaps  that  he  had  ever  listed 
lot  62  wiOi  him;  bu:t  It  Is  undeniable  that 
LIndbloom  was  his  witness  upon  the  trial, 
and  that  the  plaintiff  proved  by  him  aa  such 
that  the  plaintiff  did  list  with  him  two  resi- 
dence properties,  one  of  which  was  lot  62, 
and  that  it  was  pursuant  to  su<Ai  listing  that 
the  negotiations  were  had  cfmcemlng  the* 
Altoona  tract  The  plaintiff  did  pay  to  LInd- 
bloom a  commission  of  $100.  It  la  to  be  con- 
ceded that  this  was  done  upon  the  insistence 
of  Ford,  who  refused  to  be  deemed  liable 
for  any  commlsaiw.  This  was  not  an  im- 
proper precaution  upon  Ford's  part  Being 
done  openly,  it  carrlra  no  suggestion  of  any- 
thing ulterior  or  sinister.  So  far  as  appears 
In  this  recrad,  LIndbloom  wu  dlstntwested 
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ns  a  vUneaa:  Hla  CDBunlsslon  had 
fully  paid  at  the  time.  Whatever  bias  he 
may  hare  %aA,  It  woald  naturally  lean  In 
fiiTor  of  hla  own  cnstomer.  The  plalntifl  In- 
dicated Ids  confidence  In  bla  Teradty  by 
calling  talm  as  a  witness.  There  Is  no  dalm 
that  he  waa  taken  hy  snriwlfle  by  his  teaO- 
juony. 

It  appears  too  that  xOahitur  went  Into  Im- 
mediate possession  of  the  prtq^wty.  It  had 
tberetitfora  been  covered  with  Une  grass 
torf.  Xhe  plaintiff  plonghed  Jt  and  culti- 
vated it  for  the  season  of  vaso.  He  had 
aboodant  wportunlty  to  have  discovered  Its 
actual  ctntents  with  very  little  effort.  Thl« 
suit  was  not  brought  unfll  December,  1920. 
We  wUl  not  say  that  he  was  necessarily 
bound  to  discover  Dm  fatelty  of  the  repre- 
flmtaUms;  nw  will  we  say  fbat  Us  delay 
necessarily  emutitnted  laches.  But  the  elr- 
comstance  Itself  Is  enticed  to  some  consid- 
eration CD  the  question  whether  false  rep- 
resentations were  made^  and  this  Is  especial- 
ly so  in  view  of  the  apparent  equipoise  of 
the  testhnony  on  swdi  question.  The  trial 
court  reached  tba  conclusion  that  the  plaln- 
tlBk  had  fiiHed  to  ^ve  ttielr  case.  We  con- 
cur In  that  vi^.  The  decree  entwed  betaw 
la  thsrcfbre  afflrmed. 

STETBNS,  O.  3.,  and  ABTHT7B  and  VA- 
VILLB,  JJ.,  concnr. 
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(Snprems  Court  of  Iowa.  March  7, 1922.) 

I.  Ceatlanasos  «=934— Adaisslos  tkat  abteat 
wttOBM  wosW  tsatify  as  atated  la  appllca- 
tloa  warrastad  daalal  ef  ooatlsuaaoa. 

Application  for  continoaneo  for  absence  of 
witness  was  properlj  denied,  where  opposing 
parties  consented  that  the  evidence  of  such 
witness  taken  on  a  former  trial  might  be  ased, 
end  admitted  that  the  witness,  **if  present, 
would  testify  to  the  facts  stated  in  pUintiff's 
application  in  so  fiur  aa  said  facta  are  properly 
atated  and  anl^eet  to  all  legal  objections  to 
the  admiasiUlity  of  said  evidence  when  offer- 
ed," though  the  primary  reason  for  the  con- 
tinuance was  based  upon  the  fact  that  absent 
person  waa  a  dimt  whose  advice  and  counsel 
was  necessary,  in  view  of  a  special  finding  to 
the  effect  that  hj  reason  of  his  mental  coodi- 
tiou  he  would  have  been  of  little  assistance,  if 
any. 


06,  870(2)~RaUB0 
ra¥lswUlo^  bat 


2.  Appeal  asd  smr 
•a  SMtlOB  for  eostlasi 
aot  appealabls  order. 

A  ruling  on  a  motion  for  condnuanee  may 
be  reviewed  on  appeal,  but  is  not  an  apj^al- 
aUc  order. 


3.  Appeal  and  error  «B»Mfr-Party  atstt  show 
praladlea  from  rsllsg  deayisi  ooatlasaaoe. 

A  ruling  on  a  motion  for  continuance  in- 
volves the  exerdse  of  sound  judicial  discretion, 
and  prejudice  must  be  shown  to  require  a  re- 
veraal  for  denial  of  mcli  a  motion. 

4.  Appeal  aid  srrer  «s»f043(7)-Oeslai  ef 
eoatlaaasoa  bald  eat  reversible  errsr. 

A  reversal  wUl  not  be  granted  by  reason 

of  court's  denial  of  plaintiffs'  application  for 
a  continuance  by  reason  of  absence  of  witness, 
wLiTo  defendant  admitted  that  the  witness 
would  tetiU£y  aa  stated  in  the  application,  and 
auch  witness  died  pending  appeaL 

5.  Trial  <8=3>IM— Ceart  properly  dirastsd  ver- 
dlet  whsro  pislstlff  refased  te  psrtaks  Is 
trisL 

Wh^  eonrt  dmied  itlaintiffs'  motion  for 
continuance,  and  plaintiff  refuaed  to  examine 
jury  for  cause,  or  introduce  evidence,  or  to 
take  part  in  trial,  and  defendants  then  moved 
the  court  for  a  directed  verdict,  court  prop- 
erly granted  the  motion,  Uiough  it  could  have 
dismissed'  plaintiffs'  petition;  the  result  being 
the  same  In  either  case. 

6.  Tmsts  «»339— Tnistees  set  perseaally  tla- 
Mo  Is  sbsenoe  •(  breaofi  of  trust. 

A  trustee  is  not  perst±nally  liable  unless  he 
makes  himself  persouall;  liaole  to  the  fund  if 
it  becomes  depleted  through  his  bad  faith  or 
negligence,  or  unless  he  is  personally  liable  to 
the  cestui  que  trust  by  Tirtue  of  an  adjudica- 
tion or  an  accounting  fixing  the  amount  duo, 
or  an  account  stated  or  Its  eqoivaleBt  hj  whM 
the  trustee  waives  his  trusteeship,  or  unless 
be  is  a  quad  trustee,  as  distinguished  itam  an 
express  trustee,  in  which  the  doctrine  of  trusts 
may  be  invoked  to  obtain  the  benefit  of  eqni- 
taUo  rooedies. 

7.  Treats  <  iiOTO— Trsstse  aot  psrseaaliy  Ih- 
Us  fsr  rsfsslef  te  allew  slalnk 

A  trpstee  of  an  ezpren  trust  cannot  be 
made  personally  lUUe  for  a  daim  against  the 
treat  estate  br  refusing  to  allow  it;  as  hmg  aa 
be  has  done  nothing  to  dejdete  or  inqtair  the 
integrity  of  the- estate  itsdf  or  to  prevent  the 
claimant  from  asUna  an  adjudication  aaainst 
the  estate. 

Appeal  from  District  Court,  Chlc&asaw, 
County;  H.  E,  Taylor,  Judga 

Action  at  law  by  the  guardians  of  B.  T. 
Bunion  to  recover  personal  judgment  against 
defendant  trustees  in  the  sum  of  $0,220, 
with  Interest,  for  the  support  of  T.  Runlon 
while  in  the  care  and  custody  of  Nellie  B. 
Cavanagh  from  November,  1915,  to  Septem- 
ber, 1819.  Upon  motion  of  the  defendants 
the  court  directed  a  verdict  In  defendants' 
favor.  Judgment  was  entered  against  plain- 
tiffs for  costs.   Plaintiffs  appeaL  Affirmed. 

B.  Feyerbaid,  of  New  Hampton,  for  ap- 
pellants. 

Hard,  Lenehan,  Smith  &  O'Connor,  of 
Dubuque,  and  D.  D.  Murphy,  of  Elkader,  for 
appellees. 


«B>VDr  etbtr  casss      same  tepie  and  KEt-NHllBaB  In  aU  Ksy-Mamb«sd  ZHsssts  and  mdezas 


Digitized  by 


Google 


908 


186  NORTHWESTERN  REPORTER 


(Iowa 


DE  GRAFF,  J.  Ndlle  R.  Oaranagh  was 
the  guardian  of  the  person  of  E.  T.  Bunion 
by^ppointment  under  an  order  of  court  in 
the  state  of  Michigan.  R.  Feyerbend  was  the 
guardian  of  the  property  of  E.  T.  Rnnion  by 
.ap[>oiDtment  under  order  of  the  district  court 
of  Iowa  in  and  for  Chickasaw  comity.  Plain- 
tiffs seek  to  recover  a  personal  judgment 
against  Frank  A.  O'Connor  and  William  J. 
Kennedy,  who  were  the  original  trustees 
named  by  E.  T.  Runion  in  a  trust  agreement 
executed  by  him,  transferring  all  of  his  prop- 
erty to  said  trustees  for  certain  purposes  de- 
clared in  the  trust.  This  trust  agreement  was 
subject  to  an  attack  by  the  personal  guardian 
in  a  prior  proceeding  resulting  In  the  afHrm- 
ance  of  its  validity.  See  Cavanagh  v.  O'Con- 
nor, 186  Iowa,  257, 169  N.  W.  747.  See,  also, 
Cavanagh  v.  O'Connor  et  aL  (Iowa)  176  N. 
W.  881. 

After  the  execution  of  the  agreement  (the 
material  provisions  of  which  will  be  found 
in  the  decisions  dted  above)  Bunion  lived 
for  a  while  at  the  Home  for  the  Aged  at 
Techny,  111.,  under  the  supervision  of  the 
Servant  Sisters  of  the  Holy  Ghost,  the  ben- 
eficiary of  "the  trust  Nellie  Cavanagh  sab- 
sequently  and  voluntarily  took  Mr.  Rnnion  to 
her  home  In  Detroit,  MIcb.,  and  there  was 
appointed  the  guardian  of  bis  person.  For 
nearly  six  years  Bunion  was  under  her  care, 
and  to  recover  the  reasonable  value  of  her 
services  and  support  this  action  was  com- 
menced. 

[1]  Before  proceeding  with  the  trial  plain- 
tiff  filed  a  motion  for  a  continuance  on  the 
ground  that  the  personal  presence  of  Bunion 
was  mat^ial  and  necessary,  and  by  reason 
of  sickness  he  was  unable  to  attend  the  trial. 
This  motion  was  overruled  and  exception 
taken.  Prior  to  the  ruling  of  the  court  the 
defendants  consented  that  the  evidence  of  U. 
T.  Runion  taken  on  the  former  trial  might 
be  used  without  objection  on  this  trial,  and 
further  admitted  tliat— 

"The  said  Rnnion,  as  witness,  if  present, 
would  teatify  to  the  facts  stated  in  plaintiff's 
application  in  so  far  as  said  facts  are  prop- 
erly stated  and  subject  to  all  legal  oojections 
to  the  admlssiUUtr  of  said  testimony  when  of- 
fered." 

These  admiEwionB  were  sufficient  to  orer- 
rale  plaintiffs'  motion. 

It  appears  that  plaintiffs'  primary  rea- 
son for  a  ccoitinuance  was  not  based  upon 
the  enforced  absence  of  Runlm  as  a  witness, 
but  as  a  client  whose  advice  and  counsel 
were  necessary  to  enable  plali^ffB  propo-Iy 
to  try  the  case.  The  record  (dearly  shows 
that  by  reason  of  the  advanced  age  of  Bunion 
and  Ills  physical  and  mental  condition  at 
that  time  he  would  have  been  of  little  as- 
sistance, if  any,  to  the  guardian  plaintiffs, 
and  the  trial  court  made  a  spet^l  finding 
to  this  effect 

[2-4]  A  rulli^  on  a  motion  for  continu- 
ance may  be  reviewed  on  appeal,  but  it  Is 


not  an  appealable  order.  Sudi  a  ruling  In- 
volves the  exercise  at  sound  Judl<dal  discre- 
tion. Prejudice  must  be  shown  ijy  appellant 
The  Instant  ruling  is  without  prejudice  by 
reason  of  the  death  of  Mr.  Runion  a  few 
months  subsequent  to  the  trial.  If  sufficient 
grounds^  for  reversal  exist,  no  b^eflcial  re- 
sult would  be  obtained  by  a  reversal.  Wit- 
more  V.  Burgan,  70  Iowa,  161,  30  N.  W.  381. 
The  motion  was,  however,  properly  denied. 

Upon  the  overruling  of  plaintiffs*  motion 
for  continuance  the  cause  proceeded  to  triaL 
A  Jury  was  impaneled,  and  an  opportunity 
given  to  plaintiffs  through  their  attorney  to 
examine  for  cause.  In  brief  every  oppor- 
tunity was  given  to  plaintiffs  to  proceed  In 
the  orderly,  customary,  and  legal  way.  The 
situation  was  quite  unusual,  but  the  court 
was  patient  The  record  shows  the  follow- 
ing: 

"On  the  Both  day  of  March,  1821,  this  cause 
was  tried  to  a  jury,  and  the  following  pro- 
ceedings were  had: 

"By  the  Court:  Yon  may  draw  a  Jary  in  this 
caose.  (At  this  time  the  selection  of  a  jury  is 
commenced.  The  prospective  Jnrors  are  sworn 
by  the  derk.) 

"By  the  Coort:  Plaintiffs  may  examine  for 
cause. 

"By  Mr.  Feyerbend:   The  plaintiff  la  this 
case  Btates  to  the  court— 
"The  Coart:  Do  yoa  want  to  examine  for 

cause  ? 

"Mr.  Feyerbend:  The  plaintiffs  state  to  the 
court  that  they  do  not  wish  to  examine  for 
cause,  or  in  any  other  way  enter  into  the  trial 
of  this  cause,  and  hereby  object  to  the  pro- 
ceedings and  to  the  trial,  and  further  state 
that  the  grounds  for  objection  are  on  file  in 
the  clerk's  office,  and  plaintiffs  refuse  to  go  to 
trial  in  this  cause,  and  ask  Uie  court  to  recon- 
sider his  ruling  overruling  their  action  for 
continuance. 

"The  Court:  There  are  no  reasons  on  file 
with  the  clerk  other  than  those  set  out  in  the 
motion  for  contlnnance,  and  the  court  gave  the 
motion  a  full  and  complete  investigation,  and 
finds  that  the  plaintiffs  may  as  weU  go  to  trial 
at  the  present  time  as  at  another  time.  The 
defendants  have  offered  to  admit  everj-tbing 
which  plaintiffs  claim  they  could  prove  by  the 
material  witness.  The  jury  ia  now  called  and 
ready  to  be  examined  for  cause  by  plaintiffs, 
and  the  cause  will  proceed  to  trial.  The  sole 
question  involved  in  this  case  is  simply  a  legal 
question  as  to  whether  or  not  the  defendants 
can  be  held  personally  for  the  claims  of  plain- 
tiffs. Now  you  may  examine  for  cause. 
*  "Mr.  Feyerbend:  Would  it  be  proper  for  me 
to  ask  the  court  to  make  a  fining  as  to  the 
necessity  for  the  presence  of  Mr.  Bunion  for 
the  purpose  of  advising  with  his  counsel  in 
the  trial?  t 

"The  Court:  The  court  has  investigated,  and 
finds  that  Mr.  Bunion  could  not  in  any  way 
advise  counsel  for  plaintiffs  in  any  material 
way  in  the  trial  of  this  case,  and  would  cer- 
tainly be  in  no  position  to  be  of  any  material 
assistance  In  the  cause,  and  counsel  for  plain- 
tiffs may  as  wdl  proceed  to  draw  the  jury  now 
as  at  any  time. 

"The  Court:  13ie  Jury  is  now  drawn,  snd 
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cotmiel  for  plaintiffs  may  ezamiDe  for  cause. 

"Mr.  Veyerbend:  Coansel  for  t^aiotiffs  re- 
news bis  statement  objecting  to  the  further 
carryins  on  of  this  trial,  and  refdses  for  the 
reasons  stated  in  the  motions  for  continuance 
to  proceed  in  an;  way  in  this  trial. 

"The  Court:  Do  you  waire  examination  for 
cause? 

"Mr.  Feyerbend:  I  do  not  wish  to  waive 
examination  becaase  I  refuse  to  go  on— 

'TThe  Court:  It  is  up  to  you  to  eitber  exam- 
ine for  cause  or  not.  The  jury  is  drawn.  Do 
70U  want  to  examine,  or  do  yon  not  want  to 
examine,  for  cause? 

"Mr.  Feyerbend:  Plaintiffs  state  that  they 
will  neither  examine  this  jury  nor  waive  ex- 
amination, for  the  reason  that  tbey  think  dther 
axaminiQf  the  jury  or  waiving  examination 
would  jeopardise  thtir  case,  whi<A  is,  In  the 
opinion  of  plaintiffs,  now  ready  for  r«Tiston 
and  appeal  in  the  Supreme  Gonrt. 

"The  Court:  Do  you  want  to  take  part  in 
the  trial  of  this  cause  or  not? 

"Mr.  Feyerbend:  No;  1  don't 

"By  Mr.  Murphy:  I  want  to  inquire  whether 
coansel  for  plaintiffs  appear,  or  whether  be 
has  withdrawn  bis  appearance. 

"Blr.  Feyerbend:  Cotuisel  states  be  hsa  not 
withdrawn  Us  appearance,  but  simply  refuses 
to  go  on  with  tbe  trial  of  this  cause  at  this 
time  and  at  this  term  of  court,  for  tbe  rea- 
sons stated  In  the  paper  filed  with  the  derk 
before  any  statements  tqr  bim  were  made  to 
this  proceeding." 

The  plaintiffs  Laving  refused  to  examine 
for  cause,  defendants  were  given  that  op- 
portunity, and  all  challenges  for  cause  were 
waived.  The  record  also  discloses  that  the 
plaintifts  refused  to  take  any  further  part  in 
the  selection  of  the  jury,  and  refused  to 
exercise  peremptory  challenges.  The  court 
directed  the  clerk  to  note  plalntUTs  waiver 
of  challenges  for  cause,  and  directed  the 
clerk  to  strike  tbe  necessary  number  of 
names  from  the  panel  on  behalf  of  plaintiffs. 
It  is  also  shown  that  plaintlCts  refused  to 
make  any  opening  statement  to  tbe  Jury,  and 
stated  through  their  attorney  at  thaC  time 
that  "they  did  not  intend  to  go  ahead  in  this 
proceeding."  After  the  jury  was  sworn  the 
plaintiffs  were  requested  to  proceed  with  the 
case  and  offer  their  evidence.  Again  they 
refused,  and  no  evidence  was  introduced  on 
behalf  of  the  plaintiffs.  The  court  made 
inquiry  at  this  time  whether  plaintiffs  now 
rest,  to  which  counsel  replied  that — 

"He  neither  rests  bis  case,  nor  is  he  doing 
anythiog  that  could  in  any  way  be  construed 
as  a  participation  in  tbe  trial,  except  as  he 
appears  to  object  to  the  proceedings." 

Finally  the  cotirt  inqolred,  "Do  you  want 
us  to  wait  any  longer?*  To  which  Mr.  Feyer- 
beud  replied: 

"No.  Yon  don't  need  to  wait  any  longer.  I 
have  nothing  to  introduce  now,  and  don't  in- 
tend to  introduce  anything." 

[G]  The  defendants  then  moved  the  court 
for  a  directed  verdict,  which  was  sustained 


by  tlie  court,  and  a  Terdict  was  dul7  re- 
turned, upon  whlcb  tbe  judgmmt  was  en- 
tered. The  burden  of  proof  was  upon  the 
plalntlEfB,  and  by  the  plalntifls'  refusal  to 
proceed  the  court  could  have  done  one  of 
two  things,  ^ther  to  dismiss  plaintiffs'  pe- 
tition at  their  costs,  or  sustain  defoidants' 
motion  for  a  directed  verdict  Either  takes 
us  to  tbe  same  goal  and  gives  the  same  re- 
sults. The  court  properly  directed  a  verdict. 
Mellerup  v.  Travelers'  Insurance  Co.  et  al., 
95  Iowa,  317,  63  N.  W.  665;  Tlsdale  v.  Knnhi, 
144  Iowa,  306,  122  N.  W.  9S9;  Jones  v.  In- 
surance Co.,  83  Kan.  682,  112  Pac  826;  Riv- 
erside Lnmber  Oa  v.  Schmidt,  130  Mo.  App. 
227,  109  S.  W.  71. 

We  now  pass  to  the  merits  of  the  con- 
troversy, and  at  the  threshold  Inquire  what 
facts  are  pleaded  sntHclait  Co  predicate  a  per- 
sonal liability  against  tbe  defendant  trustees. 
This  was  the  issue  before  the  court  Mo  al- 
legation is  found  in  plaintiffs'  petition  that 
attempts  to  make  the  trust  fund  liable  for 
the  services  performed  and  claimed  by  plaln- 
tifls, It  was  a  demand  pure  and  simple  . 
against  Messrs.  O'Connor  and  Kennedy  to 
personally  paj  the  claim  from  their  own 
funds  and  out  of  -  tbetr  own  pockets. 

[I]  There  Is  no  personal  liability,  nor 
were  facts  pleaded  upon  wlii^  the  same 
could  be  based.  Bunion  did  not  give  tola 
property  to  O'Connor  and  Kotnedy  in  con- 
sideration of  their  personal  promise  to  bo^ 
port  and  care  for  him,  and  this  fact  alone 
distinguishes  this  case  from  Blddle  v.  Beat- 
tie.  77  Iowa,  168,  41  N.  W.  606,  and  cases 
of  like  Import  They  assumed  to  act  as  trus- 
tees, and  under  such  a  contract  no  personal 
liability  attaches  under  the  facts  pleaded. 
l<aber  v.  Finch  et  al.,  12  Iowa,  96.  This 
is  not  a  case  in  which  plaintiffs  sue  for  an 
alleged  breach  of  trust,  but  they  attempt  to 
recover  a  personal  judgment  on  a  claim  due 
them  under  the  terms  of  the  trust  As  a  gen- 
eral rule,  a  trustee  is  not  personally  liable 
unless  (1)  he  makes  himself  personally  liable 
to  the  fund  if  it  becomes  depleted  through 
his  bad  faith  or  negligence ;  or  (2)  unless  he 
is  personally  liable  to  the  cestui  que  trust  by 
virtue  of  an  adjudication  or  an  accounting 
Uxlng  the  amount  due,  or  an  account  stated 
or  its  equivalent  by  which  the  trustee  waives 
his  trusteeship;  or  (3)  unless  he  is  a  quasi 
trustee  (as  dlstingul^ed  from  an  express 
trustee),  in  which  the  doctrine  of  trusts  may 
be  Invoked  to  obtain  the  benefit  of  equitable 
remedies.  Spencer  v.  Clarke,  25  B.  I.  163, 
55  Atl.  329;  Morton  v.  Hay,  139  Mass.  280, 
29  N.  E.  062 ;  Zeldeman  v.  Molasky.  118  Mo. 
App.  106,  04  S.  W.  754;  Sherman  v.  Skuse 
et  at,  160  N.  Y.  346,  69  N.  E.  090;  Herrlck 
V.  Snow,  94  Me.  310,  47  Atl.  540;  Johnson  v. 
Johnson,  120  Mass.  460 ;  Busted  v.  Thomson, 
158  N.  y.  328.  53  N.  B.  20;  Daugberty  V. 
Pangherty,  116  Iowh,  246,  90  N.  W.  65;  To- 
ledo Savings  Bank  r.  Johnston,  94  Iowa* 
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212.  62  N.  W.  748;  Dlas  t.  BruneU's  Ex'rs, 
"24  Wend.  (N.  I.)  9. 

[?]  The  money  and  property  of  the  es- 
tate are  Intact  and  available  for  the  pay- 
ment of  plalntlfls*  claim,  if  It  la  legal  and 
proper.  But  a  traatee  of  an  express  trust 
cannot  be  made  personally  liable  for  a  claim 
against  the  trust  estate  by  refusing  to  allow 
It  as  long  as  he  has  done  nothing  to  delete 
or  Impair  the  int^rlty  of  the  estate  itself 
or  to  prevent  the  claimant  &om  asking  an 
adjadlcatlon  against  the  estate.  Under  the 
record  the  directed  verdict  was  inevitable. 
No  error  appears,  and  the  Judgmrat  entered 
is  affirmed. 

EjTKVKNS,  0.  J.,  and  WEAVER  and 
PRESTON,  JJ.,  concur. 


HARVEY  V.  PHILLIPS  at  ax.    (No.  34573.) 

(Supreme  Court  of  Iowa.   March  7,  1922.) 

1.  Witnesses  «£3>324,  4OO<2)^dverB0  party, 
eaJlad  as  wrtaess,  oaanot  to  Inpeaohod,  but 
may  b*  oontraitloted. 

Plaintiff,  by  pladnc  the  defendants  on  the 
stand  as  witnesses,  vouches  for  their  trnthfnl- 
ness  to  the  extent  that  he  may  not  impeach 
them,  though  he  may  contradict  their  testimony 
and  may  rely  upon  inferences  drawn  from  the 
drcumstanees  to  which  tbey  testify. 

2.  Evldenoe«s>59l~Adverse  party's  testlmosy, 
both  favorable  and  uBfavorable  to  party  call- 
ing same,  ean  be  considered. 

Where  plaintiff  calls  the  defendants  as  his 
witnesses,  their  evidence  Is  to  be  constnied.  not 
only  where  it  Is  against  them,  bat  as  well  where 
it  is  in  their  favor. 

3.  Fraudulent  oonveyanoee  iS=>295(l)— Proof 
must  be  clear  and  oonvlnclng. 

Fraud  on  creditors  is  not  presumed,  and  to 
establiah  it  the  proof  must  be  clear,  satisfac- 
tory, and  convindng,  even  though  only  a  pre- 
ponderance of  the  evidence  is  required. 

4.  Fraudulent  conveyances  €=3t4— Fraud  may 
be  Inferred  from  clnwrnstances. 

In  a  suit  to  set  aside  a  conveyance  as  fraud- 
ulent, the  fraud  may  be  inferred  from  circum- 
stances which  are  badges  of  fraud. 

5.  Fraudulent  oonveysnces  «::»299(I2)— Less 
proof  required  to  overthrow  oonveyance  to 
wife. 

To  justify  setting  aside  a  conveyance  to 
wife  as  fraudulent,  less  proof  of  fraud  is  re- 
quired than  if  a  transaction  is  between  stran- 
gers. 

6.  Fraudulent  eonveyances  «=9l04( I)— Hus- 
band can  convey  property  to  wifa  In  satisfac- 
tion of  bona  flde  debt. 

If  a  wife  is  a  bona  fide  creditor  of  her 
husband,  be  may  transfer  property  to  her  in 
satisfactlmi  of  her  debt,  just  as  he  might  do 
in  the  case  of  any  other  creditor,  since  the  mere 


fact  that  tha  parties  to  a  conveyance  were  hus- 
band and  wife  does  not  create  the  implication 
that  the  transfer  was  fraudulent 

7.  Fraudulent  ooaveyanoaa  «B>69(l)-««bs*> 
quent  creditor  must  shew  ai  iateat  to  de- 
fraud sHDh  oradltors. 

A  creditor  cannot  Impeach  a  conveyance 
made  before  he  became  a  creditor,  even  though 
it  was  made  with  actual  intent  to  defraud  cred- 
itors, unless  It  waa  made  wttft  intent  to  de- 
fraud those  who  might  thereafter  becMue  cred- 
itors, or  with  intent  to  become  Indebted  or  to 
engage  in  a  hazardous  business  venture. 

8.  Fraudnlest  eonveyaaoee  «s»43(2)— TnwU 
«s»8l(2;— Coavayaiwe  to  wHe  of  properbf 
penhased  with  hsr  Money  Is  lot  fnwduleaL 

Where  property  is  purchssed  hr  the  hus- 
band with  his  wife's  money  snd  he  takes  title  in 
his  own  name,  either  deliberately  or  by  ndstake, 
without  her  consent,  there  is  a  resulting  tmst  in 
her  favor,  and  a  snbsequeat  conveyance  1^  him 
to  her  is  not  fraudulent  as  to  hia  creditors. 

9.  FraudHlant  ooaveyaaoes  «s»l62(l)— Intoat 
must  be  natnal,  where  the  traasfer  la  fer 

ooaslderatlen. 

Where  the  transfer  attacked  was  based  on 
a  consideration,  it  cannot  be  set  aside  unless 
the  frsudulent  intention  was  mutual  on  the 
part  of  grantor  and  grantee;  it  being  insuffi- 
cient that  the  grantor  actually  intended  to  de- 
fraud his  creditors. 

10.  Frauduleut  oonvqraaoes  '^o278(2)^lala- 
tltr  bas  burden  of  proving  frand. 

In  a  suit  to  set  aside  a  conveyance  by  a 
husband  to  a  wife  as  a  fraud  on  the  husband's 
creditors,  the  burden  la  on  the  plaintilf  to  prove 
the  fraud. 

11.  Evidence  «=3340(l)— CwtMad  oopy  is  a«f- 

flclent  evidence. 
Offer  and  admission  in  evidence  of  a  duly 
certified  copy  of  a  former  judgment  and  decree 
is  sufficient  under  Code,  $  463S,  it  being  unnec- 
essary to  produce  the  record. 

12.  Evidence  ^158(27)— Oral  testiuiMy  la 
act  West  svldMoe  of  written  asalgnment. 

Oral  testimony  by  plaintiff  that  he  held  a 
written  assignment  of  a  judgment  against  de- 
fendant is  not  the  best  evidence  oi  sudi  aaaign- 

tnent. 

13.  MortsaaoB  i^s>497(2)— Purohaser  aaaamlBf 
nertgage  bound  by  foraolesure  deoroe  glviai 
recovery  against  him. 

A  decree  foreclosing  a  mortgage,  which 
rendered  a  judgment  for  the  deficiency  against 
subsequent  purchasera  who  had  assumed  the 
mortgage,  snd  provided  that  the  last  purchas- 
er should  be  liable  to  his  predecessor  if  the  lat- 
ter was  compelled  to  p^  the  judgment,  is  con- 
clusive in  an  action  against  the  last  purdtsser 
by  his  predecessor,  so  that  proof  of  the  aa- 

i  signment  of  the  judgment  to  the  predecessor 

I  was  nnnecesssry. 

14.  Frauduleat  oonv^ances  «=3299(I2)— EW- 
denoe  held  not  to  show  oonvayuoe  to  wife 
waa  fraudulent  as  te  anbaequMt  oradKara. 

Evidence  that  defendant  hnaband  was  in- 
debted to  hia  wife  for  money  irtiich  ahe  had 
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loaned  Mm,  and  that  b«  conTered  the  propert? 

to  her  in  satisfaction  of  that  debt,  held  to  de- 
feat the  right  of  a  subsequent  creditor  of  the 
huaband  to  have  the  conveyance  set  aside  aa 
fraudulent  against  him,  notwithstanding  dec- 
laratioDB  hj  the  husband  shovlv  an  aetnal  In- 
tent to  defraud  creditors. 

IS.  Fraudnteat  ooaveyaneea  «=»298(4)^)M- 
traotlag  faroe  IndaMadMia  afttr  eowayamw 
Is  avldeioa  of  fraad. 

The  fact  that  a  man  contracted  large  fn- 
debtedneaa  shortly  after  conveTing  property  to 
his  wife  would  be  strong  evidence  of  fraudulent 
faltuiL 

Appeal  from  District  Court,  Hui<m  OouS' 
ty;  H.  8.  Dufan,  Judge. 

AcUon  ia  eqttft7  plalnttfl^  a  Jndgmait 
creditor  of  the  defendant  Walter  FhllUpa,  to 
set  aside  a  deed  to  lot  8  of  the  north  half  of 
lot  4,  block  6,  in  the  town  of  Tracey,  Iowa, 
executed  by  one  Bn^and  to  the  defendant 
Nellie  PhQUps  in  January,  1920,  and  record- 
ed In  April,  1920,  for  a  consideration  of 
$1,000,  subject,  however,  to  a  mortgage  of 
1760,  and  to  subject  said  lots  to  the  pay- 
ment of  a  deficiency  judgment  rendered  some 
time  ago  In  favor  of  one  Farr  and  against 
the  plaintiff  herein,  Hairey,  and  dtf end- 
ant  Walter  Phillips  and  others,  whldi  Judg- 
ment provided  that,  in  case  the  plaintiff 
herein  was  compelled  to  pay  any  part  of  the 
original  judgment,  he  should  hare  recourse 
against  the  defendant  herein.  Waiter  E^ll- 
llpe.  Plaintiff  alleges  that  he  was  forced  to 
pay  the  balance  of  said  judgment  In  the  sum 
of  about  $1,200,  which  amounted,  with  inter- 
est, at  the  time  of  the  trial,  to  $1,376.18.  By 
a  second  amendment  to  the  petition  plalntltT 
alleges  that  the  eijuity  of  defendants  in  the 
foregoing  described  proi>erty  is  not  sufficient 
to  pay  his  claim,  and  he  asks  the  same  relief 
in  regard  to  the  equity  of  defendants  in  an 
80-acre  tract  of  land  in  Lee  county,  which 
at  the  time  of  the  trial,  was,  according  to 
the  evidence,  worth  $12S  an  acre.  There  was 
a  mortgage  of  $8,000  against  this  property. 
It  does  not  appear  Nearly  from  tho  record 
whether  this  mortg^ffb  was  on  the  j>roperty 
at  the  time,  but  we  assume  it  was,  and  that 
only  the  equity  was  purchased,  since  It  ap- 
pears it  was  taken  in  a  trade  for  Texas  land. 
As  said,  the  evidence  shows  that  the  land  is 
now  worth  about  $10,000,  but  Its  value  In  1913 
is  not  shown.  We  take  notice  of  the  fact  that 
land  generally  Increased  In  value  between 
1913  and  the  time  of  the  trial.  In  so  far  as 
the  consideration,  or  any  (daimed  inadequacy 
in  consideratitm  is  concerned,  the  TSlue 
should  be  taken  as  of  that  time,  rather  than 
the  preset  nils  tract  was  deeded  to  de- 
fendant Nellie  Phillips  by  her  husband,  her 
«odefeaidant,  Walter  PhiUlps,  about  1913  or 
1914,  or  was  taken  in  her  name.  The  orlgi- 
oal  judgmoit  In  favor  of  Farr  ngalnst  this 


plaintiff  and  defoidant  Walter  FUlllps  and 
others  was  roidered  June,  1^.  Defiraidant 
Ndlie  Phimpa  was  not  a  party  to  that  Judg- 
ment PlaintUTs  dalm  is  Oiat,  wlille  the  ti- 
tle to  tile  properties  was  in  defendant  Ziellie 
Phillips,  it  was  held  by  her  in  trust  for  her 
husband,  and  that  the  couTeyances  were 
made  with  Intoit  to  defraud  creditori^  and 
especially  this  plaintiff,  who  became  a  credi- 
tor subsequent  to  the  conreyancee.  Tlie  trial 
court  found  for  plalntifF ;  that  the  amount  of 
the  judgment  June  10,  1920,  was  as  before 
stated;  that  defendant  Walter  Phillips  la  in 
fact  the  owner  of  the  properties  before  de- 
scribed, and  that  he  caused  aald  real  estate 
to  be  conreyed  to  his  vife  for  the  purpose  of 
defrauding  his  creditors,  and  decreed  that 
the  judgment  against  de^dant  be  a  lien  on 
the  Tracer  property  before  described,  and 
Out,  upon  filing  transcript  of  said  judgment 
with  the  derk  <a  the  district  court  of  Lee 
county,  said  jodgment  be  declared  a  lien  up- 
on the  80-acre  tract,  and  that  execution  issue 
for  the  sale  of  said  premise  in  satisfaction 
of  the  judgment  The  defendants  appeal. 
Beversed. 

0.  0.  Orris,  of  Oskalooaa,  and  Orosiw  A 
Hockersmlth,  of  Knoxvllle,  for  appellants. 

Tander  Vbatg  ft  Johnson,  of  EwHCvUleb  for 
appeUee. 

PRESTON,  X  [l-S]  The  question  present- 
ed Is  largely  one  of  fact  and  the  proper  infer- 
ences to  be  drawn  from  the  evidence.  The 
plaintiff  placed  both  defendants  on  the  stand 
as  his  witnesses,  and  relies  almost  entirely 
upon  their  testimony  to  show  the  Intent  and 
the  alleged  fraudulent  purpose  In  making  the 
conveyances.  By  placing  the  defendants  on 
the  stand  as  witnesses,  to  a  certain  extent  he 
vouches  for  their  truthfulness,  and  he  may  not 
Impeach  thnn,  although  of  course  he  may  con- 
tradict, and  may  rely  upon  the  proper  Infer- 
ences to  be  drawn  from  the  circumstances  tes- 
tified to  by  them.  Under  such  circumstances, 
we  may  not  construe  their  evidence  only  as  it 
Is  against  the  defendants,  but  must  construe  It 
as  well  In  their  favor.  In  other  words,  that  the 
evidence  must  be  taken  altogether.  Oenoally. 
fraud  Is  not  presumed,  and  ordinarily  In  a 
civil  action  only  a  preponderance  of  the  evi- 
dence Is  required  still  to  establish  the  erl- 
dentiary  facts  of  bad  ftiith;  the  proof  must 
be  clear,  satisfactory,  and  convincing.  Ley 
T.  Insurance  Co.,  120  Iowa,  203,  200,  94  N. 
W.  SOS;  Severson  v.  Koc^  1S9  Iowa,  343, 
347,  140  N.  W.  220  ;  20  Cyc.  120.  We  held  In 
Schrlmper  v.  Hallway,  IIS  Iowa,  SS,  40,  82 
N.  W.  91C  87  N.  W.  731,  and  Johnson  T.  Ty- ' 
ler,  175  Iowa,  726,  733,  157  N.  W.  184,  hold- 
ing that,  to  justify  a  decree  setting  aside  or 
reforming  a  deed  because  ot  alleged  fi^ud, 
the  evldrace  must  be  dear  and  satisfactory, 
and  that  a  mere  preponderanoe  Is  not  snffl- 


^aaTor  eUMr  — isi  Me  aui«  taple  sod  KBT-NUKBBt  iB  all  Ksy-HsmlMrsi  ZMgssts  sad  Indexes 


Digitized  by 


Google 


912 


186  NOHTEtWESTERN  BEPORTISt 


(Ibwa 


<deat;  tiiat  any  cthtx  rule  would  be 
dangerous  and  tend  to  weaken  confidence  in 
all  tlfles.  It  may  be  tbat  tbe  Instant  case  is 
not  one,  strictly  Qwakbig,  to  set  aside  a  deed, 
and  yet  tbat  ia  tbo  effect  of  It,  so  far  as  the 
defendant  Nellie  Phillips  Is  concerned,  tor 
she  Is  derived  of  her  title  by  the  finding  of 
the  trial  court  We  htid  in  UlUe  t.  McMil- 
lan, 62  Iowa,  463,  3  N.  W.  601,  that,  In  a  case 
whore  fraudulent  conveyance  Is  chained,  a 
preponderance  ot  erldence  Is  all  that  is  re- 
quired. That  case  is  cited  on  that  proposi- 
tion alone.  We  might  not  now  agree  to  some 
of  the  discussion  therein,  that  the  same  de- 
gree of  proof  is  required  in  a  civil  aa  in  a 
criminal  action,  where  the  cause  of  action  Is 
based  upon  a  crime.  State  ez  ret.  McKeever 
T.  Carey,  188  Iowa.  1306, 1324, 177  N.  W.  622. 
Eva  though  only  a  preponderance  of  the  evi- 
dence is  required,  still  we  think  Uie  evidenti- 
ary fiicts  of  the  all^Eed  fraud  ahould  be  es- 
tablished by  clear  evidence,  as  stated  in  Ley 
T.  Insurance  Co.,  supra. 

[4-1]  It  Is  true,  of  course,  in  cases  of  this 
character,  there  are  certain  badges  of  fraud 
from  which  certain  Inferences  may  be  drawn 
from  facts  proven.  12  R.  0.  U  637,  614.  It 
is  doubtless  true  that  a  conveyance  from 
husband  to  wife  requires  less  proof  to  show 
fraud  than  If  the  transaction  was  between 
strangers.  But  if  the  wife  is  a  bona  fide 
creditor  of  her  husband,  he  may  transfer 
property  to  her  In  satisfaction  of  her  debt, 
just  as  he  might  do  in  the  case  of  any  other 
creditor.  12  R,  O.  L.  515,  589.  Other  cases 
hold  that  the  mere  existence  of  the  relations 
of  husband  and  wife  does  not  create  an  im- 
plication as  to  fraud  against  creditors,  espe- 
cially where  It  Is  not  shown  that  the  creditor 
was  such  at  the  time  of  the  conveyance.  12 
R.  C.  L.  514. 

[7]  It  is  urged  by  appellants  that  plaintiff 
is  not  entitled  to  tlie  relief  prayed  because 
he  was  not  a  creditor  at  the  time  of  the  al- 
leged conveyances ;  that  he  became  such  only 
subsequent  thereto.  It  appears  that  at  tbe 
time  of  the  conveyance  of  the  land  in  1013, 
the  plaintiff  and  defendant  Walter  had  not 
bad  any  dealings  whatever,  and  the  debt 
which  plaintiff  claims  defendant  assumed  In 
the  conveyance  of  certain  land  by  plaintiff  to 
defendant  about  1918,  and  when,  as  plaintiif 
claims,  defendant  assumed  the  mortgage  on 
the  land  upon  which  tbe  Judgment  was  later 
rendered  against  both  plaintiff  and  defendant 
Walter.  The  deed  to  defendant  Xeille  from 
^iiwg^ffwd  to  the  Tracey  lots  was  after  the 
Judgment  now  held  by  plaintiff.  The  trial 
court  relied  apcai  the  case  of  Brundage  v. 
Cheneworth.  101  Iowa*  2B6,  263»  70  N.  W. 
211,  63  Am.  St  R^  882L  That  case  was  de- 
cided on  demurrer  to  the  petltioa.  Tbe  peti- 
tion allured  that  the  lands  were  ccmveyed  to 
the  wife  with  the  intent  of  hindering,  delay- 
ing, and  defrauding  his  creditors.  Such  al- 
legation was  admitted  by  tbe  demnrrer.  It 


was  said  (101  Iowa,  at  page  261, 70  K.  W.2U, 
63  Am.  St  Rep.  382)  that  the  petition  act 
forth  ft  good  cause  ot  action,  and  that  If  the 
wife  held  it  In  trust  for  the  husband,  the 
grantor,  as  was  alleged,  and  be  remained  tbe 
real  own^-,  then  his  ^editors,  whether  exist* 
Ing  or  subsequent,  were  mtitled  to  have  said 
conveyance  set  aside,  and  to  have  the  land 
subjected  to  tbe  payment  of  tb^  dalma. 
The  rule  was  stated,  at  page  263  ot  101  Iowa, 
at  page  214  of  70  N.  W.  (63  Am.  St  Rep.  382) 
thus: 

"(1)  A  conveyance  wbicb  is  merely  volun- 
tary, and  when  tlie  grantor  bad  no  fraudulent 
view  or  intent  cannot  be  Impeaclied  by  a  snb- 
seqnent  creditor.  (2)  A  conveyance  actually 
and  Intentionally  fraudulent  as  to  existing  cred- 
itors, as  a  general  mle,  cannot  be  Impeacbed  by 
subseqnent  creditors.  (3)  If  a  conveyance  la 
actually  fraudulent  as  to  existlog  creditors,  and 
merely  colorable,  and  the  property  is  held  in 
secret  trust  for  tbe  grantor  who  is  permitted 
to  use  it  as  bis  own,  it  will  be  set  aside  at  the 
instance  of  snbseqnent  creditors.  The  second 
mle  above  laid  down  is  snbject  to  some  excep- 
tions, among  wliich  may  be  mentioned  cases 
in  wbicb  the  conveyance  is  made  by  tbe  gran- 
tor with  the  express  intent  and  In  view  of 
defrauding  those  who  may  thereafter  become 
his  creditors;  cases  wherein  the  grantor  makes 
the  conveyance  with  tbe  express  intent  of  be- 
coming thereafter  indebted;  cases  of  volantary 
conveyances,  when  the  grantor  pays  existing 
creditors  by  contracting  other  indebtedness  in 
a  like  amount  and  wherein  the  subseqnent  cred- 
itors are  subrogated  to  the  rights  of  the  cred- 
itor whose  debts  tbelr  means  have  been  ased  to 
pay;  cases  in  which  one  makes  a  conveyance  to 
avoid  the  rislcs,  or  losses,  likely  to  result  from 
new  business  ventures.  *  *  *  We  have  not 
overlooked  the  fact  that  there  are  respectable 
authorities  holding  tbat  a  conveyance  actaaOy 
fraudulent  as  to  the  existing  creditors  may  for 
tbat  reason  ^one  be  avoided  by  snbseqnent 
creditors.  We  are  not  however,  prepared  to 
assent  to  the  correctness  of  audi  a  doctrine.** 

Bee,  aUo,  Farmm'  Bank  r.  Dalkw,  166  Io- 
wa, 728.  732,  7S7. 148  N.  W.  1020;  2  Pome- 
roy's  Equity,  IS  070,  072  (4th  Ed.) ;  12  R.  a 
Jm  405.  Our  statute^ipfers  to  subsequent  as 
well  aa  prior  creditdK.  Code,  |  5012L  Un- 
der this  statute  It  has  been  held  diat  an  in- 
strument such  as  is  referred  to  Is  void.  Dav- 
enport T.  Cummlngs,  16  Iowa,  210.  Tbe  glat 
of  the  mattCT  Is  the  Intent  And  tbe  questka 
is,  in  the  Instant  case,  whether  pi*i«i*iff  ban 
shown  by  the  evidence  and  the  pn^er  Intfer^ 
ences  therefrom  Intent  to  defraud  sube^ 
quent  creditors.  He  must  so  show.  Ley  T. 
Insurance  Co.,  and  12  B.  O.  L.  40!^  supra. 
Pomeroy's  Equity,  supra.  As  said  In  the  ci- 
tation from  Pomeroy,  supra: 

"There  must  be  an  intent  to  hinder,  delay, 
or  defraud  creditors.  All  of  the  considerationa 
are  subordinate  and  ancillary  to  tbe  estaUlah- 
ment  of  this  indispensatde  featore." 

Tbia  is  the  nile,  more  partlculaxly  as  ap- 
plied to  subsequent  cnditoi^   V*  undei^ 
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stand  appellees  to  so  concede,  for  they  say 
in  argnment,  and  cite  auttiortty  to  tbe  point 
tbat  a  snbaeqnent  creditor  has  tb»  ngbt  to 
have  a  voloatary  deed  set  adde,  tf  made  vitti 
the  Intent  and  design  of  deCrandli^  sDbse- 
Qoent  creditors,  dting  Scott  t.  Eeane,  87 
Md.  m  40  Aa  1070.  42  L.  B.  a.  36».  See^ 
also*  DaveDport  t.  Gammlnsi,  snpra.  Plain- 
tUTs  contention  Is  that  he  has  so  eatabUsbed 
this  essntlal  fact  Appellants  eratend  that 
plaintiff  has  not  so  shown,  and  they  daim 
that  the  deCendant  Walter  PhilUps  was  In- 
debted to  his  wife;  that  he  bad  been  advised 
by  his  phyridan  that  on  account  of  his  idiysl- 
cal  condition  he  was  likely  to  soon  die,  and 
that  he  had  better  put  his  alfolrs  in  shapes 
and  that  be  deeded  these  small  equities  to 
bis  wife  Id  payment  of  his  indebtedneas  to 
her. 

[I]  Where  property  Ib  purchased  by  the 
husband  with  hte  wiftf s  mon^,  and  be  takes 
title  in  his  own  name  without  her  consent, 
there  Is  a  resulting  trust  In  her  favor,  and 
under  snch  drcumstances  a  subaequent  con- 
veyance to  the  wife  Is  not  fraudulent  as  to 
creditOTS,  and  tUs  is  so  whether  tbe  title  was 
taken  by  the  husband  deliberately  or  by  mis- 
take. If  she  knew  the  fact  and  consented, 
the  case  la  stronger  against  her.  12  B.  G.  L. 
623. 

[I,  II]  As  said,  appellants  contoid,  and 
tb^  so  testify,  tiuit  tlie  husband  was  Indebt- 
ed to  the  wtte^  and  that  the  conveyances  were 
made  In  satlafactioa  ct  such  Indebtedness. 
Under  such  circumstances,  it  Is  held  that  the 
test  of  a  fraudulent  conveyance  In  case  of  a 
transfer  fi»  a  valuable  consideration  Is  the 
mutual  fraudulent  Intent  of  the  parties,  and 
tbat  It  Is  not  enough  to  show  fraudulent  in- 
tent on  the  part  cit  one,  without  a  corref^nd- 
ing  Intent  on  the  part  of  tbe  other.  In  such 
a  case,  tbe  grantee  must  be  shown  to  have 
participated  In  the  fraud.  12  R.  O.  L.  632, 
633,  635.  Roberts  v.  Press,  97  Iowa,  475,  66 
N.  W.  756;  Swanson  Co.  v.  Stone,  187  Iowa. 
309,  174  N.  W.  247;  Strofl  v.  Swafford,  81 
Iowa.  695,  47  N.  W.  1023.  See,  also.  Ford  v. 
Ott,  182  Iowa,  671.  670,  164  N.  W.  620.  And 
as  having  a  bearing  on  the  Question  of  the 
right  of  a  debtor  to  prefer  one  creditor.  Des 
Uoines  Packing  Co.  v.  Uncaphor.  174.  Iowa, 
88,  156  N.  W.  171.  The  burden  of  proof  is 
upon  plalntlfF  to  establish  tbe  fraud,  and  tbe 
otiier  facts  relied  upon.  Bwaas<ni  v.  SUme^ 
Bo^a. 

Appelleft  cites  Lets  Smiai,  94  Iowa,  301. 
82  K  W.  746,  Woods  t.  Allen,  109  Iowa,  484, 
80  N.  W.  640^  and  Boog  t.  Boog,  78  Iowa,  024, 
48  N.  W.  616,  to  the  proposition  that  where 
the  relation  of  debtor  and  creditor  does  not 
e^st  befcweot  the  huband  and  wife,  tbe  ctm- 
Teyance  of  pnq>erty  to  the  wife  will  be  fraud- 
ulent as  to  creditors.  The  facta  in  those 
cases  are  quite  differoit  from  the  instant 
case.  For  Instance,  In  one  it  anwaH  fliat 
tbe  wife  never  had  any  mtmey  or  property 
In  her  own  right  It  does  not  wear  that 
186  M.W.^ 


any  of  them  had  refferenoe  to  ttie  rights  of  a 
subsequent  creditor.  Hie  Boog  Case  was 
where  a  husband  conveyed  all  his  property  to 
defeat  allmcmy  In  a  contemplated  divorce 
case,  and  that  land  conveyed  by  the  husband 
to  a  second  wife  was  purchased  with  his  own 
mimeT.  Other  caaes  are  dted  1^  appellee 
to  the  pnqmdtlon  Oat  it  Is  not  necessary 
that  there  should  be  proof  of  positive  knowl- 
edge (tf  the  existeiice  of  tbe  creditor's  debt  by 
the  grantee  to  invalidate  the  conveyance ; 
that  such  knowledge  I  may  be  inferred  from 
drcumstances.  Among  tbe  cases  so  dted  is 
Lddi  T.  Dee,  86  Iowa,  709,  4T  N.  W.  881,  62 
N.  W.  209.  In  that  caae  the  indebtedness  of 
the  husband  was  a  very  laq^  amount,  and 
the  court  hdd  that,  th^  being  ao^  the  vrlfe 
and  dau^ter  must  hare  known  at  it,  but  <m 
rehearing  the  opinion  was  dunged  as  to  tbe 
daughter.  Other  caaes  are  dted  to  tbe  point , 
that  T^re  a  wife  gave  money  to  her  bus-' 
band  at  difrerent  timea  without  any  pnmlae 
by  him  of  rqiaynent  there  waa  no  valuable 
cimstderattai,  aa  against  creditors^  for  a  con- 
veyance to  her  by  her  husband  of  real  eatalk 
Carr  t.  Way,  141  Iowa,  246^  110  N.  W.  700. 
In  tbat  case  tbe  Intait  of  the  husband  waa 
Shown.  It  waa  further  hdd  that  If  she  was 
a  creditor  she  could  take  a  valid  cimv^ance ' 
in  satisfaction  of  bis  debt  unlesa  she  par- 
tldpated  in  bla  Intent  to  defraud  otber  credi- 
tora  The  wife  took  tbe  propertr  pending 
litigation,  and  it  was  held  that  she  had 
knowledge  of  the  fraudulent  intent  on  tbe 
part  of  her  bnsbsnd,  or  snfiSdent  notice  to 
put  her  i^on  inquiry.  It  does  not  appear 
that  that  was  a  case  of  a  subsequent  creditor. 
Other  cases  dted  on  this  point  are  Carbiener 
V.  Montgomery,  87  Iowa,  659,  66  N.  W.  900; 
Woods  V.  Allen,  supra.  We  shall  not  stop  to 
review  tbe  otlier  cases  dted.  Cases  dted  by 
arodlee,  and  upon  which  he  largely  reUes, 
are  cases  where  the  rights  of  existing  credi- 
tors are  involved,  rather  than  on  the  rale 
announced  In  the  Brundage  Case,  supra, 
where  the  rights  of  subsequent  credltOTs  al>e 
Involved.  With  these  rules  in  view,  we  pro- 
ceed to  consider  the  evidence.  We  shall  at- 
tempt to  do  this  as  briefly  as  may  be,  but 
referring  only  to  the  more  important  drcum^ 
stancea. 

[11-11]  Before  going  to  the  evidence,  how- 
ever, it  may  be  well  to  dispose  of  srane  pre- 
liminary matters  urged  by  appellants.  It  Is 
thought  1^  ajipellante  that  there  was  no  com- 
petent evidence  fbat  any  judgment  was  ren- 
dered, for  ^t  no  record  thereof  was  pro- 
duced, and  attexed  in  evidence,  but  a  duly 
certified  copy  of  the  Judgment  and  decree 
waa  offered  and  admitted  in  evidence.  Tbia 
waa  snfBdent  Code,  {  4636.  The  judgment 
in  controversy  was  rendered  In  a  fcwedosure 
action.  Plaintiff  testifies  that  he  bought  tbe 
land  subject  to  tbe  mortgage,  and  agreed  to 
pay  it  and  over  objection  testified  that  he 
sold  It  to  the  defendant  Walter  Phillips  on 
tbe  same  tesmi.  This  was  denied  by  Phil- 
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lips.  There  was  ft  personal  judgment  In  fa- 
Tor  of  Farr,  and  against  this  plaintiff  and 
PbUllps.  Plaintiffs  theory  waa  that  he  had 
a  written  assignment  of  the  judgment,  and 
that  he  wfts  forced  to  pay  to  save  his  own 
property.  He  was  asked,  and  testified,  over 
defendant's  objection,  that  It  was  not  the 
best  evidence;  that  he  did  have  a  written 
assignment  No  writing  was  produced,  and 
there  was  no  other  evidence  of  any  written 
aBslgoment.  The  objection  was  good.  How- 
ever, the  certified  copy  of  the  foredosare  de- 
cree, wbldi  was  set  out  in  full,  redtes,  among 
other  things,  thftt  a  personal  judgment  is  ren- 
dered, that  a  spedal  execution  issue,  and  that 
general  execution  Issue  for  any  balance  re- 
maining unsatisfied,  otter  exhausting  the 
mortgaged  property,  against  defendants 
George  W.  Harvey*  Walter  PhilUps,  and  oth- 
ers, and  that,  should  the  said  Harv^  be  re- 
quired to  pay  any  part  of  the  Ind^tedaess 
found  to  be  due  the  plaintUF  on  aald  notes 
and  mortgage,  said  Harvey  shall  bare  and 
recover  said  sum  as  he  Is  required  to  pay 
from  defendants  Walter  Phillips  and  J.  S. 
McGleary,  as  the  persons  primarily  liable 
therefor.  Such  a  Judgment  could  have  been 
rendered  on  no  other  theory  than  that  de- 
fendant Walter  Phillips  had  assumed  and 
agreed  to  pay  the  incumbrance.  He  Is  bound 
by  the  Judgmoit,  and  may  not  now  go  back 
of  It  Though  no  assignment  was  proved,  the 
rights  and  obligations  of  both  plaintiff  and 
Walter  Phillips  are  fixed  by  the  decree,  so 
far  as  they  relate  to  that  matter. 

It  is  next  complained  by  appellants  that 
It  does  not  api>ear  that  plaintiff  was  forced 
to  pay  the  deficiency  Judgtnent  by  the  levy 
or  threat  of  execution  upon  his  property,  and 
that  the  payment  If  made  at  all.  was  yolun* 
tary  on  plalntUTs  part  The  certified  cc^y 
of  the  judgment  and  the  transcript  thereof, 
shows  that  special  execution  was  issued,  and 
the  mortgaged  property  sold  for  about  $400, 
leaving  the  deficiency  in  question,  but  It  does 
not  show  that  any  general  execution  was  is- 
sued against  the  plaintiff  herein,  or  any  one. 
The  only  evidence  on  that  subject  is  found 
in  the  testimony  of  plaintiff  himself  as  fol- 
lows: 

"Q.  Wen,  after  this  judgment  was  rendered, 
did  you  have  to  pay  it?  (Objected  to  because 
immaterial,  irrelevant  Incompetent  the  wit- 
ness being  Incompetent  not  the  best  avidenee, 
etc.)   A.  I  did." 

It  is  a  matter  of  some  doubt  whether  this 
is  sufficient  The  evidence  on  this  point,  as 
well  as  some  oilier  important  points  In  the 
case,  is  not  very  dear.  Without  further  dls- 
cnsiltHi  as  ,to  these  last-mentioned  several 
matters,  we  do  not  definitely  determine  them, 
for  the  reason  fhat,  under  the  evidence  and 
the  entire  record,  we  are  satisfied  that  plain- 
tiff has  not  brought  his  case  within  the  rule 
announced  In  the  Brundage  and  other  cases 
dted  supra. 

[14]  It  must  be  conceded  that  Oiere  are 


some  drcumstances  in  the  record  against  the 
defendants,  and  whldi  tend  to  support  plain- 
tlfTs  dalm.  We  shall  rei|er  to  some  of  the 
more  Important  of  them.  Plaintiff  testifies 
that  some  time  after  he  sold  the  land  to  de- 
fendant Walter  Phillips  said  defendant  UAd 
phiintlff  that— 

'TThere  was  nobody  ft^ng  to  get  him,  because 
he  bad  his  stuff  fixed  so  they  cooldnt;  that  ha 
had  his  staff  deeded  to  bis  wife;  and  that  he 
bad  deeded  the  Bluff  Park  land  to  his  wife,  ao 
that  nobody  could  get  on  him  or  ride  him  for 
it  or  collect  off  of  him." 

Said  defendant  as  a  witness,  denlea  mak- 
ing snCh  a  statement  They  are  tmOi  plaln- 
tifCs  witnesses,  and  both  equally  Interested 
in  the  result  ot  the  suit ;  the  wlf^  did  not 
partldpate  In  the  conversation,  and  ahe 
claims,  as  before  stated,  that  the  land  was 
conveyed  to  her  to  satisfy  ft  debt  owing  to 
her  frnn  ber  buAband,  and  daims  that  even 
If  dicre  was  fraud  on  the  part  of  her  hus- 
band, Ae  did  not  partldpate  in  It  It  ap- 
pears that  defendant  Walter  EliUl^w  has  had 
some  litigation  In  the  last  two  or  three  Tears, 
and  there  are  one  two  cases  peikltns  now. 
All  since  the  land  was  conveyed  to  the  wlfis. 
and  some  of  tfiem  since  die  eonveyanee  of 
the  lots  to  her.  As  to  one  of  then  cases,  de- 
foliant Walter  testifles  that  he  lias  been 
trying  to  get  the  case  tried  for  a  good  irtille; 
in  another  Oie  court  directed  a  verdict  tn 
his  favor;  another  chae  seems  to  be  between 
thia  plaintiff  and  defendant  and  of  It  defend- 
ant says  he  nevto  considered  he  owed  plidn- 
tiff  anything  on  the  Wisconsin  land  trade,  be- 
cause plaintiff  traded  htm  some  wortbless 
land  In  Illinois.  It  appears  that  defiendant 
Walter  la  engaged  more  or  less  as  a  trader, 
as  we  understand  plaintiff  also  to  be.  At  tbe 
time  of  the  trial,  defendant  Walter  Phillips 
had  no  property  In  this  state  in  his  own 
name.  Defendant  Nellie  Phillips  did  not 
take  notes  from  her  husband  for  the  money 
she  claims  to  have  advanced  to  him,  and  de- 
fendant Walter  traded  some  Texas  land  for 
the  Bluff  Park  land.  ThIa  Is  the  property 
that  the  husband  deeded  to  the  wife,  or  ttiok 
the  title  in  bis  wife's  name.  It  appears  that 
of  this  there  are  but  15  acres  tillable  land, 
and  the  rest  timber.  It  la  a  sort  of  a  sum- 
mer resort  managed  the  defendants  In 
the  summer  time.  A  few  days  before  the 
Tracey  property  was  purdiaaed  from  Eng- 
land defendant  Walter  had  deposited  fl.000 
in  a  bank  at  Oskaloosa,  in  his  wlfe^s  name ; 
when  the  pr<^>erty  was  purchased  his  wife 
gave  an  order  for  him  to  draw  the  money  out 
of  the  bank  In  payment  As  we  understAid 
the  record,  and  as  before  stated.  Oils  pn^ 
erty  was  Incumbered  for  (TOO,  but  It  Is  not 
clear  whether  or  not  it  was  so  incumbered 
at  the  time  of  the  purdiase.  The  title  to 
the  other  properties  was  taken  iu  the  wife's 
name,  but  plaintiff  has  not  asked  to  set  aside 
such  conveyances,  and  the  evldeioe  Is  meager 
In  r^axd  to  oiem.  Dc^dant  had  other 
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property  In  WiBConaiii  and  Texas  wberehi  tlft 
grantees'  namea  In  the  deeds  were  1^  blank, 
donbttess  for  convenience  In  ezdbange.  Ap- 
pellee contends  that  Nellie  FhlUlpe  testified 
that  each  time  her  husband  made  a  trade  It 
was  carried  In  her  name;  that  it  was  thought 
better  to  have  It  In  her  name.  Ttm  evidence 
Is  not  qnite  so  strong  as  that  Becavae  of  a 
coD&oreray  between  oounaei  aa  to  t2ie  rec- 
ord, we  have  been  oompflUed  to  go  to  the 
transcript  on  this  and  on  one  or  two  other 
pohtts.  Her  testlmtmy  Is: 

"Q.  Did  yoar  hoaband  erer  own  any  real  es- 
tate or  proper^  In  his  own  name,  or  did  be 
always  carry  it  In  yonr  name?  A.  I  think  at 
times  he  hat  bad  some,  hat  It  has  nsnally 
been  pat  in  my  name;  it  was  thonsbt  better 
to  have  it  In  my  name. 

"Q.  Pnt  in  yoor  name,  and  did  yon  have  any 
uoderetanding  about  it;  what  was  the  purpose 
of  carrrins  it  in  your  name,  did  he  teU  you? 
A.  On  account  of  bla  health. 

"Q.  Do  yon  know  of  any  property  be  carried 
In  his  own  name?  A.  No;  for  he  baa  traded 
so  mucta. 

"Q.  Bach  time  he  makes  a  trade  it  is  car- 
ried in  yoor  name?  A.  Yea,  sir.  About  IftLS 
Dr.  Parks  told  my  husband  that  on  account  of 
an  affliction  be  had  be  could  not  live  but  a  short 
time,  and  he  had  better  take  care  of  hia  busi- 
ness and  fix  up  his  matters,  becaase  It  was  only 
a  short  time  when  he  would  die." 

The  Tracey  lots  in  controversy  are  80x120 
feet,  and  aa  we  understand  the  record,  are 
used  In  connection  with  d^tedants*  home- 
stead, other  lots  owned  by  defmdant  Nellla 
It  appears  that  Ae  also  owns  another  lot 
and  a  half,  npon  whicSi  Is  situated  a  pool 
hall,  all  adjcdning,  aa  near  aa  we  can  tell  from 
the  record.  Some  of  the  lots  are  vacant.  As 
we  understand  it,  the  pod  ball  rente  for  $15 
per  month,  and  defendant  Ndlle  claims  ahe 
porchased  the  other  places,  or  they  were  pnr- 
dused  with  ber  own  money.  On  the  other 
hand,  drcumstancea  reUed  npon  bar  appc^ 
lants  as  tending  to  contradict  plalntUFa 
daims  are,  In  addition  to  diose  before  men- 
tioned, that  plaintiff  ^d  not  and  does  not 
claim  to  have  rdled  on  the  ownership  ot  the 
properties  In  controversy  by  Waltw  Phillips 
at  the  time  the  debt  in  controversy  arose; 
defendant  NelHe  Philip  teatlfles  that  her 
husband  borrowed  from  her  money  that  ahe 
had  received  from  her  moth«r,  and  claims 
fliat  this  amounted  to  someUilng  like  fSOO. 
The  probate  rMwds  Introdnoed  ahov  that 
she  received,  at  the  time  she  became  ct  age, 
$188.40  from  her  guardian.  She  teatlfles  that 
her  mother  died  In  1920  or  1921;  that  prior 
to  her  dealh  her  moUier  had  given  her  money 
at  dUterent  tlmee,  aometlmes  |0O  or  |76  at  a 
time;  that  theaa  moneya,  or  ctmriderable 
portions  thereof,  were  loaned  to  her  hus- 
band; that  her  motlier  gave  her  three  real- 
dflnoe  propertleB  In  Tracey.  This  last,  we 
nnderatand,  was  received  by  her  after  her 
mother's  death.  As  to  the  Tracey  property 
in  oontroveray  she  teatlfles,  a>  does  her  hus- 


band, that  tt  was  purctaaaea  of  Bntfland  ulth 
her  own  money.  She  also  teatlflea  that  ahe 
received  money  fkmn  her  foster  mother, 
which  she  turned  ovw  to  her  husband. 

It  appears  that  deftedant  Walter  FhUllpa 
Inherited  some  16,000  or  9TJ000  from  his  fa- 
ther before  the  transaction  with  plaintiff, 
and  owned  such  share  at  the  time  plaintiff 
claims  Walter  NillUpa  became  his  debtor. 
The  idalntlff  teatlfles  Out  he  knew  Waltn 
owning  this  pn^wty  or  Aare  In  the  ibther'a 
estate.  The  defendant  testifies  that  he  used 
a  consideratde  part  at  that  mimey  to  pay  on 
debts  he  was  owlnit  Tba  defendants  were 
married  In  1890.  Defendant  Nellie  teatifies 
that  she  rec^ved  nearly  |S00  from  her  fbster 
mother,  which  had  been  loaned  out,  and  that 
at  the  time  she  married  defendant  Walter 
she  turned  tlils  money  over  to  him,  not  all  at 
once,  but  at  different  times,  and  loaned  him 
other  moneys.  The  defendanta  both  teatify 
that  the  conveyances  In  queation  were  not 
made  for  the  purpose  at  defrandlng  credi- 
tors; that  tiiey  were  made  In  good  fiiltb,  to 
satisfy  the  indebtedness  of  the  huaband  to 
the  wife; 

Elil  niere  la  no  evldcnoe  that  defendant 
Walter  contracted  large  debts  dwgrOy  after 
the  conveyance.  Had  this  been  Ahown,  it 
would  be  atrwig  avldenoa  of  a  fraudulent 
intent  12  R.  a  U  497;  So'too,  had  ha 
changed  hla  occupation  and  anbarked  In  a 
new  and  basaidons  business.  The  record 
does  sot  ibow  thwe  waa  any  change  In  his 
bnidneaa  from  iriiat  It  had  beoi  before.  This 
evidmoa  waa  Sntroduoad  1^  the  piaintt*  with 
the  other  dreomatances  tending  to  show  a 
contrary  porpoae.  We  have  not  attempted 
to  set  out  all  tbe  evidence  on  either  side, 
but  after  having  read  the  record  we  are  not 
satisfied  that  iJalntlff  baa  made  out  a  case 
under  the  rule  laid  down  In  the  Brundage 
and  othw  Ilko  cases ;  that  plaintiff  has  not 
Shown  that  the  conveyances  were  made  by 
the  grantor  with  the  express  Intent  and  view 
of  defrauding  those  who  might  thereafter  be- 
come his  creditors,  or  that  the  grantor  made 
the  conveyances  with  the  express  intent  of 
becoming  thoeafter  Indebted;  or  that  the 
conveyances  were  made  to  avoid  the  risks 
likely  to  result  firom  new  badness  ventures. 
Though,  aa  said,  there  are  dreomatances 
against  the  defendants,  and  tbou^^  they 
may  not  have  proved  some  of  the  circum- 
stances rdlied  upon  by  them  aa  dearly  aa 
might  be,  we  think  It  Is  more  iffobable  from 
the  record  that  the  convegranoea  In  question 
were  to  aecure  a  debt  owing  from  tbe  hus- 
band to  the  wife,  and  that  she  furnished  tbe 
money  for  one  of  the  pn^rties  at  least,  as 
that  tiie  conveyances  were  made  with  the 
frandtdent  intent  on  tbe  part  of  the  huaband, 
participated  In  by  the  wife,  to  defraud  future 
creditors,  or  that  defendant  Walter  Phillips 
is  tbe  owner  at  the  proper^,  and  that  It  is 
b^  by  hla  wife  la  tms^  aa  oonteuded  hy 
plalatUt 
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Under  tbe  entire  record*  we  think  tbe  de- 
cree of  the  district  court  ought  to  be  re* 
versed.  It  Is  reversed,  and  the  petition  dis- 
missed. 

Reversed. 

STEVENS,  a  J.,  and  WEA-VER  end  DE 
GRAFF,  3J^  concnr. 


SARGENT  V.  PRANK  CRAM  &  SONS. 
(No.  84416.) 

(SiQtreme  Ck>nrt  of  Iowa.  March  14, 1822.) 

1.  Damages  «s>40(2)— Loss  of  profits  affords 
kasis  for  damages  for  breach. 

As  an  abstract  legal  proposition,  loss  of 
profits  affords  a  proper  basis  for  the  measare 
of  damaces  for  breach  of  contract,  provided  tbe 
profits  are  not  remote,  and  are  of  such  a  na- 
ture as  are  capable  of  proof  by  reasonablr  cer- 
tain evidence,  and  provided  0x9  evidence  givm 
in  proof  is  reasonably  definite  and  certain. 

2.  Damages  «=340<2)— Loss  of  profits  proper 
basis  for  breaota  of  eestraet  to  provide  sand 
for  luuillpf. 

Profits  lost  by  reason  of  a  breach  of  contract 
to  furnish  sand  to  be  hauled,  and  a  road  to 
haul  It  over,*at  a  certain  rate  per  yard,  were 
not  too  speculative  and  uncertain  to  afford  a 
proper  basis  for  measure  of  damages. 

8.  Damages  «S962(4)— PlalatHT  had  right  to 
aell  treoli  and  reoever  damaoee  nftar  kreaoli 
ol  eontraot  to  fflmlsh  sand  for  hulfef. 

Where  defendant  breached  his  contract  to 
fDmish  sand  for  lianling  and  a  roadway  over 
which  to  haul  it  by  failing  to  maintain  the  road- 
way,  plaintiff  did  not  lose  his  right  to  damages 
accruing  at  the  time  of  the  breach  by  selling 
his  truch  and  disabling  himself  from  perform- 
ing tbe  contract,  since,  when  his  right  of  action 
for  damages  accrued,  it  aeemed  as  to  sll  bis 
damages,  though  it  was  his  duty  to  follow  some 
reasonable  and  competent  coarse  In  an  effort 
to  ndnimise  his  damsges,  and  to  that  extent  to 
protect  the  defendsnt.  v 

Appeal  from  District  Court,  PMk  Ooonty ; 
F.  D.  Letts,  Judge. 

Action  for  damages  to  the  amount  of  $3,- 
000  for  breach  of  a  contract.  There  was  a 
general  denial  by  tbe  defmdant,  and  a 
counterclatm  for  damages  for  $4,000  for  aT- 
leged  breach  of  the  same  contract  by  the 
plaintiff.  There  was  a  trial  to  a  jury  and  a 
verdict  for  the  plaintiff  for  $1,000.  Judg- 
ment was  entered  thereon,  and  the  defendant 
appeals.  Affirmed. 

Clark,  Byexa  &  Hutchinson,  of  Des  Moines, 
for  appellant 

H.  S.  Thomas,  of  Des  Moines,  for  appellee. 

EVANS,  J.  Tbe  contract  in  suit  was  as 
follows : 


"This  agreement  made  and  entered  into  tiiis 
11th  day  of  April,  1918,  at  Des  Mohies,  Iowa, 
by  and  between  Frank  Gram  &  Sons  of  Des 
Moines,  Iowa,  and  E.  O.  Sargent  of  Des  Moines, 
Iowa,  hereafter  designated  as  tbe  party  of 
the  second  part;  whereas  the  party  of  the 
second  part  agrees  to  haul  aand  and  gravel  for 
the  party  of  the  first  part  at  tiie  rates  given 
below: 

Hanls  of  X  mia  or  Ins  4  .«  per  yd,  o(  S.m# 

Hauls  At  t  mllw    JSB  per  yd.  of  S.0Oa# 

Hauls  of  t  miles    .70  per  yd.  of  SJ)0O# 

H&ulB  of  4  mllea    .85  per  jd.  of  3.000# 

Hauls  of  fi  miles,  tor  sand   per  rd.  of  S.000# 

Hauls  of  i  mllss,  for  gravel...  LOO  par  yd.  of  luD0O# 

over  tbe  even  mile  to  be  dassed  as  the  nearest 
quarter  mile,  and  for  ea^  quarter  mDe  over 
the  even  mile  to  be  rated  at  an  additional  4 
cents  per  yard  op  to  the  S-mile  haul  when  each 
quarter  mile  will  be  rated  at  5  cents  per  yard 
above  the  5-mile  rate. 

"The  party  of  the  first  part  agrees  to  make 
payments  for  hauling  each  week  to  tlte  party 
of  the  second  part  at  above  rates. 

"The  party  of  the  second  part  does  hereby 
agree  to  haul  1,000  yards  of  sand  or  gravd  each 
month  for  6  consecutive  months  or  more,  be- 
ginning with  May  1, 1918,  and  the  party  of  the 
first  part  agrees  to  supply  at  least  1,000  yards 
each  month  for  the  time  mentioned  above. 

"The  part?  of  the  first  part  further  agrees 
to  have  600  yards  of  the  1,000  yards  of  sand  or 
gravel  in  the  4  or  6  mOe  hauls  or  a  ton  mile- 
age equal  to  above  amount. 

-Thn  party  of  tiie  first  part  further  agrees 
to  keep  the  private  road  from  the  sand  and 
gravel  bins  to  the  main  public  road  in  coudition 
for  heavy  hauling,  and  also  agrees  to  arrange 
that  all  aand  and  gravel  wiH  not  have  to  be 
handled  by  hand. 

"It  is  further  agreed  by  both  parties  hereto 
that  the  hauling  of  the  sand  and  gravel  to  the 
new  Savery  Hotel  Job  or  tiie  storage  pOe  for 
same  shall  not  be  over  the  ft-mile  rate  nor  less 
than  the  5-mile  rate." 

At  the  time  this  contract  was  entered  Into 
the  plaintiff  was  the  owner  of  a  Denby  2-ton 
truck,  and  was  negotiating  for  tbe  purdiase 
of  another  truck  known  in  the  record  as  tbe 
Master  &-ton  truck,  which  purchase  was  lat- 
er completed.  These  two  trucks  constituted 
the  plaintiff's  equipment  for  carrying  out  the 
contract  entered  inta 

It  appears  that  there  was  a  section  of  pri- 
vate road  extending  from  the  public  highway 
to  the  defendant's  sand  bins.  The  condltlmi 
ot  this  road  furnishes  the  nub  of  tbe  oootro- 
versy.  The  defendant  undertook  by  tbe  con- 
tract to  keep  this  section  of  road  "in  condi- 
tion for  heavy  hauling."  This  road  was  lo- 
cated on  the  river  flats,  and  was  peculiarly 
susceptible  to  weather  conditions.  The  plain- 
tiff made  a  start  about  May  IQtb  upon  the 
performance  of  his  contract,  and  presented 
himself  with  both  trucks  at  the  sand  bins 
for  that  purpose.  His  large  truck,  after  be- 
ing loaded,  mired  down  upon  the  road  la 
qneatlfm,  and  had  to  be  unloaded.  A  day  or 
two  later  a  further  attempt  was  made  with 


4s9For  ether  cases  see  same  tople  and  KST-NUMBER  In  all  Key-Numbsrsd  Digests  and  lada 
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the  same  pracOcAl  resalt  The  evidence  Is 
■nffldoit  to  show  that  the  road  vnn  not  In  a 
suitable  omdition  to  canry  a  6>t<m  load,  and 
that  it  was  not  pnt  In  such  emditlfni,  It  at 
all,  f  w  a  considerable  polod  at  ttme.  Otot- 
flows  of  ttte  river  followed  a  short  time  later, 
whidk  naturally  defierred  all  efforts  at  put- 
tlDg  the  road  in  condition.  After  the  two 
attanpts  here  noted,  and  before  any  substan- 
tial repair  of  the  road  had  been  made  by  the 
defendant,  the  plaintiff  declared  a  breach  of 
the  contract,  and  abandoned  it  He  sues  for 
ttie  breach,  and  claims  as  bis  measure  of  dam- 
age the  profit  v^ch  he  would  have  made  vip- 
on  the  cmtract  if  he  had  been  permitted  to 
perform  it 

Quite  a  volume  of  evidoice  has  been  d»- 
voted  to  the  suitability  of  the  large  tmdc  for 
use  In  ttie  performance  of  the  contract  Bft> 
cause  It  was  large,  it  was  to  some  d^;ree  un- 
wieldy. It  was  a  so-called  Bemltraller  tndki 
that  is  to  say,  a  two-wheeled  traU«  was  at- 
tached to  the  main  ehasslB  of  the  truck,  and 
the  load  was  distributed  over  tile  wheels  of 
the  trailer  and  over  the  rear  wheels  of  the 
track  iffoper.  Becaiue  of  the  two  pivots 
whida  were  rendered  necessary  by  such  a 
combination,  the  tm^  was  unwiddy  for  the 
purpose  of  backing  Into  position  at  the  bins. 
-It  is  contended  also  that  a  6-ton  welgbt  was 
beyond  the  contemplatl(m  of  the  defendant 
tn  entering  into  the  contract,  because  trwte 
of  such  weight-carrying  power  were  not  In 
general  use.  We  have  no  occaiAon  to  dwell 
upon  the  details  of  tbla  feature  of  the  con- 
troversy. The  evidence  for  the  plaintiff  was 
sufficient  to  show  that  the  defudant  knew  of 
his  negotiations  for  this  truck  at  the  time 
the  contract  was  mtered  into,  and  tbat  he 
signed  the  plalntifTs  note  given  for  sach 
truck  at  the  time  of  its  completed  purchase. 
The  very  language  of  the  contract  with  ita 
reference  to  "heavy  hauling**  is  corrdtwra- 
tive  of  plainti^TB  testimony  in  that  regard. 
Sand  hauling  Is  heavy  hauling  in  Its  very 
nature,  evoi  with  a  2-toa  truck  or  less. 
Thae  was  no  occasion  for  the  quoted  ex- 
mession  in  the  contract  unless  something  be- 
yond the  ordinary  was  in  contemplation. 
Under  the  instructions,  the  finding  in  favor 
of  plalntlfl  by  the  jury  was  a  finding  that 
the  contract  was  entered  Into  with  a  view  to 
the  use  of  this  truck  upon  such  road. 
Tw«ity-two  grounds  of  error  are  assigned 
by  appeltant  Tbouf^  we  give  consideration 
to  all  of  them,  we  shall  confine  our  discussion 
to  those  which  are  ^phaeized  In  the  argu- 
ment 

X.  One  of  the  principal  points  urged  Is  that 
the  damages  claimed  are  remote,  speculative, 
and  uncertain,  and  are  for  tbat  reason  not 
recoverable.  The  general  nature  and  scope 
of  the  evidence  of  the  plaintiff  on  the  quea- 
tlon  of  damages  consisted  of  proof  of  the 
number  of  loads  which  be  could  haul  per  day 
with  reference  to  the  various  distances,  and 
Ut»  ordinary  and  pn^ble  expense  to  wtiidk 


tae  wonld  be  pot  in  the  making  of  smih  haul. 
Bfanifestly  wbatevw  haul  be  eonid  be  rea- 
sonaUy  expected  to  make  built  up  tbe  cred- 
it side  of  his  aoootmt  The  debit  side  was 
made  up  of  Uie  expense  of  power,  lubrication, 
drlTW,  wear,  tear,  depredation,  and  repair. 
Was  this  kind  of  evidence  so  indefinite  and 
uncertain  as  to  forbid  Its  acceptance  as 
proof  of  damageaT  The  defendant  Is  subject 
here  to  tiie  argument  ad  hom<nem»,  In  the 
course  fa  the  trial  he  dlscloaed  bis  con- 
ception of  ft  proper  metboi  <tf  pKOOt  of  dam- 
ages in  support  of  Ua  ootmtendalm  for  al- 
leged breadi  <tf  tbe  rame  contract  He  put 
on  an  ^pert  witness  of  mudi  experience  by 
whom  he  proved  that  the  reasonable  cost  of 
performing  Budi  contract  by  the  x^lntilT 
would  have  amounted  to  13%  caits  pa  ton 
per  mile  nuve  than  the  contract  jnrlce,  whne- 
by  a  profit  fit  Just  that  amount  would  hav^ 
inured  to  the  benefit  of  the  defendant  end 
a  eorreepondlng  loss  would  have  resulted  to 
tiie  plaintiff.  In  arriving  at  such  a  result, 
his  {Tora-examinatlon  shows  that  tbt  ex- 
pert took  account  of  substantially  the  same 
data  as  were  resorted  to  by  the  plaintiflT  in 
proof  of  his  damages-  The  dlfferrace  tw- 
twem  tbe  respective  computations  was  that 
whweas  Snoddy,  the  defendant's  expert  es- 
timated tbat  the  jdalatUf  could  main  only 
7  or  8  of  the  4-mile  hauls  psx  day,  the  plain- 
tiff and  his  witnesses  estimated  that  he 
could  make  10  of  them.  The  dd}lt  side  watt 
lai^er  under  tiie  estimates  of  Snoddy  than 
under  tiie  estimates  of  plaintiff's  witnesses. 

As  an  abstract  legal  proposition,  lose 
of  profits  does  afford  a  iMK^er  basis  for  the 
measure  of  damages  for  breach  of  contract 
provided  that  the  profits  are  not  remote,  and 
are  of  audi  a  nature  as  are  capable  of  proof 
by  reasonably  certain  evidrace,  and  ^Tided 
further  that  the  evidence  given  in  proof 
thereof  Is  reasonably  definite  and  certain. 
Ilichhom  V.  Bradl^.  117  Iowa,  130,  90  N.  W. 
502 :  Rule  V.  McGregor,  117  Iowa,  422,  90  K. 
W.  811 ;  Gll»on  t.  Fischer,  68  Iowa.  20,  25  N. 
W.  9U;  Taft  V.  Tlede,  55  Iowa,  370,  7  N.  W. 
617 ;  Huntington  v.  Halsh  (Iowa)  ISl  N. 
W.  480. 

The  authorities  rdled  on  by  the  appellant 
(Morgan  v.  Sntilve,  148  Iowa.  S18,  126  N.  W. 
175;  Howard  v.  Brown,  168  Iowa,  410. 148  N. 
W.  987 ;  Howe  v.  Bryson,  44  Iowa.  159, 24  Am. 
Rep.  785;  Winne  v.  Kelley.  34  Iowa.  339) 
were  all  cases  where  the  twoflts  were  remote 
or  vete  of  such  a  nature  as  to  be  incapable 
of  reasonably  certain  proof,  or  where  the 
evidence  actually  offered  failed  to  measure 
to  that  standard.  All  unliquidated  damages 
are  in  a  sense  and  to  a  degree  uncertain  and 
Indefinite.  Tbey  are  subject  to  much  ex- 
aggeration In  the  estimates  of  witnesses,  and 
likewise  subject  to  be  unduly  minimized  by 
contrary  witnesses.  But  the  jury  is  deemed 
to  be  capable  of  wdghing  exaggerations,  and 
of  ascertaining  the  approximate  damage^ 
provided  that  the  data  before  them  optm 
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wbicb  the  damages  are  predicated  are  suffi- 
ciently definite  and  certain  to  shut  out  the 
field  of  mere  conjecture  and  speculation. 

In  Morgan  t.  Sutllve,  148  Iowa,  318,  330. 
331,  126  N.  W.  170.  180.  Cited  hy  the  appel- 
lant, tlie  rule  aa  to  loss  of  profits  Is  stated 
as  follows: 

"The  nde  as  to  loss  of  profits  la  that  they  are 
not  to  be  rejected  as  being  necessarily  uncer- 
tain and  Erpeculative,  but,  when  they  are  in  fact 
uncertain  and  specolatiTe  in  a  ^ven  case,  they 
cannot  be  considered  because  incapable  of  ade- 
quate proof.  This  gnestlon  is  quite  fully  dis- 
cussed in  Hichhom  t.  Bradley,  117  Iowa,  130. 
See,  also,  Howe  Boysoo,  44  Iowa.  159; 
Winnie  v.  KeUey,  34  Iowa,  339;  Bank  t.  Thur- 
man,  66  Iowa,  693;  Manufacturing  Oo.  r. 
Creamery.  120  Iowa,  584;  Wakeman  t.  Wheel- 
er. 101  N.  T.  206,  4  N.  B.  264,  64  Am.  Rep. 
676;  Central  Coal  Co.  v.  Hartman,  111  Ted. 
96,  49  O.  0.  A.  244;  U.  S.  Behan,  110  U. 
S.  338,  4  Sup.  Ct  81,  28  L.  Ed.  168.  We  are 
clearly  of  the  opinion  that  the  alleged  profits 
claimed  in  this  case  were  not  shown  by  any 
proper  proof.  The  opinion  of  the  defendant 
was  the  merest  guess,  without  any  data  to 
support  it  The  profits  claimed  by  him,  both  by 
his  pleading  and  by  his  eWdence,  are  so  enor- 
mous and  exaggerated  as  to  bs  clearly  specula- 
tive and  beyond  the  ordinaxy  contemplation  of 
nny  contracting  party." 

Ib  the  case  above  dted  the  damages  were 
predicated  vpoa  the  Adlnre  to  fumlEih  cer- 
tain rubber  spools.  The  01U7  measure  of 
(Inmage  clabned  was  the  exi»ected  invfits  to 
lie  realized  upon  a  renle  of  tbe  sxtools  after 
fnrtbor  labor  had  been  expended  upon  them, 
Tlie  proposed  resale  would  be  an  enter^o'ise 
s^rate  and  disttnct  from  tlie  contract  of 
the  mannCacturer  to  famish  them,  and  would 
InToIve  Uie  conedderatlon  of  many  uncertain 
clemoits  and  contingencies  wholly  outside 
of  the  terms  of  the  contract  alleged  to  bare 
l)eea  breached;  whereas  in  the  case  before 
us  the  data  relied  upon  by  the  plaintiff  are 
sufficiently  definite  to  enable  an  approximate 
estimate  aa  to  each  one,  and  from  such  esti- 
mate the  amount  of  the  damages  could  be 
ascertained  by  the  very  terms  of  the  con- 
tract itsdt  '  Our  con<dusloo  Is  that  this  as- 
signment of  error  Is  not  well  taken, 

[I]  II.  A  further  point  which  is  empha- 
sized In  appellants  argument  is  that  within 
a  few  days  after  the  alleged  breach  of  the 
rontract  the  plaintiff  wholly  disabled  him- 
self from  performing  it  by  selling  his  truck. 
The  general  argument  is  that,  whatever  right 
he  may  have  had  to  damages  hccruing  to  him 
prior  to  such  sale  of  the  truck,  he  had  no 
right  to  any  alleged  damages  accruing  there- 
after. 

It  does  appear  from  the  evidence  that,  aft- 
er the  plaintiff  had  declared  a  breach  by  the 
defendant,  he  abandoned  further  attempts  to 
use  the  road,  and  In  that  sense  abandoned 
the  contract,  and  very  soon  thereafter  sold 
his  truck.  If  there  was  a  breach  of  the  con- 
tract by  the  defendant  In  tlie  respect  claimed 


by  plaintiff  it  was  of  such  a  nature  as  to  pre- 
vent or  greatly  retard  the  i^intiff  from 
carrying  out  his  own  contract  He  bad  a 
right,  therefore,  to  elect  to  claim  damageg. 
Having  so  elected,  he  was  bound  also  to 
some  reasonable  and  consistent  course  In  an 
effort  to  minimize  his  damages,  and  to  that 
extent  to  protect  the  defendant  It  Is  tme 
that  he  might  have  held  himself  in  readiness 
from  day  to  day,  and  might  have  made  daily 
toider  of  performance  upon  his  own  part 
and  daily  demand  of  performance  uptm 
the  part  of  the  defendant  This  mU^t  have 
resulted  in  an  early  rt^ir  of  the  rood,  so 
that  the  plaintiff  could  have  greatly  mitigat- 
ed the  accruing  damages  by  taking  up  the 
work  thereaft«.  On  the  oth«  hand  it 
might  have  resulted  In  a  mere  waste  of  time. 
He  was  not  bound  to  pursue  this  or  any  oth- 
er spedflc  course.  He  was  bound  to  make 
reasonable  efforts  to  obtain  further  similar 
employment  by  way  of  protecting  Wm'Wflf 
from  loss.  He  did  ongage  himself  to  haul 
sand  and  gravel  for  another  contractor. 
Whether  what  he  did  was  a  reastmable 
course  on  his  part  was  a  question  for  the 
Jury.  Moreover,  whethw  such  course  was 
reasonable  or  unreascmable,  the  measure  of 
mitigation  due  the  defendant  was  the  same 
In  either  event  The  plaintiff  waa  chargeable 
in  reduction  of  damages  for  any  amount 
which,  in  the  exercise  of  ordinary  diligence 
be  "could  have  earned"  during  the  period 
covered  by  the  contract  The  trial  court  so 
Instructed.  And  this  answers  the  point  prees- 
ed  by  the  appellant  that  plaintiff's  rl^  to 
alle^  damages  accruing  aft^  he  had  aold 
his  tru<ft  wen  something  less  than  his  rights 
accruing  before  he  had  sold  his  truck.  His 
damage,  If  any,  was  not  in  that  amsB  dlvi» 
Ible.  When  his  rlgtit  of  action  for  damages 
accrued,  it  accrued  aa  to  all  his  damages. 
Whether  his  rigftt  to  all  damages  had  fully 
matured  before  the  explratlpn  of  the  ttam 
for  performing  the  contract  la  a  diffliecont 
question,  and  is  not  iBT^rtved  hertin. 

The  argument  for  a^^lant  that  "In  ndcr 
to  recover  for  the  profits  as  damages  ^aintUC 
must  show  that  he  waa  at  all  times  dorlnc 
the  life  of  the  contract  able,  ready,  and  win- 
Ing  to  carry  out  the  contracts  is  not  appli- 
cable to  a  damage  case.  If  llie  plaintiff  were 
suing  for  specific  perfwmanoe,  Qila  argu- 
ment would  be  ftpropos.  TbB  fnrttier  argu- 
ment for  appelant  that,  after  thd  plaintiff 
had  disabled  himself  from  further  perform- 
ance of  the  contract,  he  could  claim  only  tbe 
value  of  the  services  r«idered  prior  thereto, 
or  perhaps  the  damages  accruing  ^fUtr  then- 
to,  is  also  inapplicable  In  a  damage  case.  If 
the  plaintiff  bad  rescinded  the  cmtraet,  be 
would  then  be  entitled  cmly  to  eetaMlsh  the 
status  quo,  and  this  would  indnde  compen- 
sation for  ttie  services  actually  rendered  as 
upon  a  quantum  meruit  prior  to  the  reeds- 
slon.  Such  was  the  case  of  U.  8.  t.  Btiian, 
110  U.  S.  888,  4  Sup.  Ct  81,  28  L.  Ed.  10& 
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III.  The  foregtrfi^  dlaposes  of  the  prin- 
cipal questions  discussed  by  aiffidlaiit  In  tat- 
-Summt  Several  requested  InstmctioiiB  were 
presented  by  the  appellant  In  the  court  be- 
low. Bxc^  as  to  the  questions  which  we 
hare  here  discussed,  tb»  substance  ot  snCh 
requested  Instructions  was  included  in  those 
given  by  the  court  Stnne  other  minor  er> 
rors  are  assigned,  most  of  which  pertain  to 
Itona  of  evldoice.  We  find  wme  of  them 
wdl  takoL 

The  Jndgmmt  bdow  1>  accordingly  af- 
firmed. 

STBVBNS,  a  J.,  and  ABTHtTB  and  ITA- 
VIIXE,  J  concur. 


STATE  V.  POTTER. 

(Supreme  Court  of  Iowa. 


(No.  34264.) 

March  7,  1922.) 


1.  I  irosaj  ^95— PronlMory  noto  sabjeot  of 
lansay. 

A  promissory  note  is  the  subject  of  lar- 
ceny, under  Code,  |  4831. 

3.  Laraeoy  «s»58— Ideettty  el  stolea  soles  es- 
tablished by  eiroaisstaatlal  evideaoe. 
The  identity  of  stolen  notes  may  be  es- 
tabUshed  hy  drcumstantlal  erldenee,  as  well 
as  by  direct  evidence. 

3.  CriBiisal  law  «s»400(7)— Parol  swldeaoe  ad- 
nlsstble  to  shew  eostests  of  stolen  aetes  if 
fast 

Parol  evidence  is  admissible  to  show  the 
contents  and  amount  of  promissory  notes 
diarged  to  have  been  stolen,  if  lost  and  aon- 
prodadble. 

4.  Crlmrnal  law  «=»56l(2)~LarosBy  «s>32(2) 
— ladletmeat  msst  allege  owsersblp  of  prop- 
erty, aad  proof  most  sustain  avM-nent  be- 
yond  roasonabia  donbt 

An  indiottneDt  for  larceny  most  charge 
that  the  thing  alleged  to  have  been  sllolen  was 
the  property  of  some  person  other  than  the 
aeeosed,  anl  the  ^oob  miut  sustain  the 
averment  beyond  a  reaaonsble  doubt. 

5.  Laresay  «B>7-^lle«ed  ewnm*  matt  b*  tnia 
owner  or  have  qaalltsd  titla. 

The  alleged  owner  of  stolen  property  most 
be  the  true  owner,  or  at  leaat  hold  such 
qualified  title  to  Ihe  chattel  fir  diose  In  ae- 
tioa  as  to  atltle  him  to  the  possession  thereot 

6.  Laroeny  <sa32(S,  8}— Ownemblp  be 
laid  la  tnistee  er  bailee  rseelver  or  exeoater. 

If  a  person  has  a  spedal  property  In  a 
thing,  or  holds  it  in  trust  for  snother,  the 
ownership  may  be  laid  in  either  the  real  own- 
er or  the  baOee,  and  this  rule  is  applicable  to 
an  executor,  receiver,  or  trustee. 

'7.  Larceny  <s=»32(8)— Owaership  of  promis- 
sory notss  held  orrMOonsly  laid  la  devisees. 
Where  payee  in  notes  devised  one  hsif  ct 
his  penonal  property  to  a  eertaia  person  or 
htf rs,  and  the  other  htU  to  other  persona  wiA- 


out  any  qpedfle  bequests,  the  executor  was 
legally  entitled  to  ts^  charge  of  all  persoual 
property,  including  the  notes,  end  hence  own- 
ership was  not  properly  laid  In  devisees  in  a 
proseeutioa  for  larceny  of  the  notee. 

8.  Criminal  law  ^338(1),  398(l)~Evldenee 
mast  be  the  best  and  pertlaeat  to  Issae. 

Bvery  case  must  have  a  wen-defined  Issue, 
and  the  best  evidence  of  whldi  the  case  is 
SDsceptiUe  must  be  produced,  and  it  must  be 
pertinent  to  the  isane. 

9.  Lareeay  <s=3l2— Mast  be  trespass  apon 
property  rights. 

There  is  no  larceny  without  trespass  upon 
the  property  rights  of  another. 

10.  iRdkrtment  aad  Infermatloa  «s>62,  l.oe,  I7i 
—ladletmeat  not  aided  by  Intendment,  es- 
sential allegatloss  must  be  proved,  and  ma- 
terial vwiaooe  Is  fatal. 

An  indictment  cannot  be  aided  by  intend- 
ment, and  the  easentiBl  facts  as  alleged  must 
be  proved,  and,  if  a  variance  between  allega- 
tions and  proof  Is  material.  It  is  fatal. 

11.  Crimlaal  law  «=»961  ( I )— Proof  bsyoad 
reasoaable  daabt  of  avery  oeseatlal  Ingradl- 
ent 

There  must  be  proof  beyond  a  reasonable 
doubt  of  every  essential  Ingredient  of  the 
crime  charged. 

12.  Laroeny  i^.iM  Cridenoe  of  Instltatlon  of 
snit  by  defendant  to  oolleot  notes  admissible 
to  estsbllsfa  Intent  In  proseoutlon  for  laroeny 
of  aotes. 

In  a  prosecution  for  larceny  of  notes,  evi- 
dence that  defendsnt  instituted  oidt  against 
the  makers  to  recover  judgment  was  ewnpe- 
tent  as  tmding  to  establish  the  Intent  of  the 
defendant  to  deprive  the  owner  of  the  property 
permanenfly. 

13.  Criminal  law  «s>55e-8tat*  baaad  by  avi- 
deaoa  K  latradaeia. 

The  state  in  bound  by  .the  evidence  It  In- 
troduced, end  la  not  In  a  position  to  Impeach 
its  own  witnsas. 

14.  Criminal  law  «s»369(5)— Evldeaea  of  forg- 
ed Indarsamaot  held  admlselMo  la  praseontlon 
for  iaroniy  af  aotM. 

In  a  prosecution  for  larceny  of  promissory 
notes,  court  properly  pemdtted  the  state  to 
oflEer  evidence  tending  to  prove  that  indorse- 
ments of  the  gkyee-  on  the  notss  were  forged. 

Appeal  from  District  Court,  Louisa  Coun- 
ty; Oscar  Hale,  Judge. 

The  defendant  was  Indicted  for  the  crime 
of  larceny.  Verdict  of  Jury  findlDg  the  de- 
fendant guilty,  and  he  was  sentenced  to  the 
penitentiary  for  the  statutory  period.  De- 
fendant appeals.  Reversed. 

EL  11  Warner,  of  Muscatine,  and  H.  O. 
Weaver  and  Arthur  Springer,  both  of  Wapel- 
lo, for  aroellant 

Ben  J.  Oibson,  Atty.  Oen.,  and  Ift^berry 
ft  Beaiiey»  of  Columbna  Junctloo,  for  the 
State. 
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DE  6B1AJBT,  J.  Tho  Indictment  Aarges 
one  George  S.  Potter  with  the  larceny  of  two 
contain  promlaaory  notes.  The  allegation  (rf 
ownership  therein  is  as  follows: 

"Both  of  which  ooteB  were  the  property  of 
David  Ia  Stetson,  Pearl  Stetson,  and  Harriett 
Williams  derisees  under  the  will  of  Vred  B. 
Stetson,  deceased." 

A  promisscny  note  ia  the  subject  of 
larceny.  Code,  |  4831;  State  t.  Orwig;  24 
Iowa,  102.  The  idatlty  of  notes  may  be 
estaUlshed  by  drcomstantlal  as  well  as  by 
direct  evidence.  State  H(vpe,  89  Iowa, 
468.  And  parol  evidence  is  admissible  to 
show  the  contents  and  amoant  of  the  stolen 
notes,  If  lost  and  nwprodndble.  In  -the  in- 
stant case  the  notes  In  question  w«re  lost 
instruments,  and  conseqnnitiy  were  not  pro- 
dnced  upon^  the  trial. 

[4]  An  indictment  for  larceny  must  cliarge 
that  the  thing  alleged  to  have  been  stolen 
was  the  propaty  of  some  person  other  than 
the  accused,  and  the  proof  must  sustain  the 
avermeDt  beyond  a  reasonable  doubt. 

[5,9]  Who  were  the  persons  in  whom  the 
ownership  of  the  alleged  stolen  property  was 
predicated?  Were  they  the  owners  or  were 
they  entitled  to  the  possession  of  said  notes? 
The  alleged  owner  mnst  be  the  true  owner  or 
at  least  hold  such  qualified  title  to  the  chat- 
tel or  chose  in  action  as  to  entitle  him  to 
the  possession  thereof.  See  State  v.  Tlllett, 
173  Ind.  133,  89  N.  E.  589,  140  Am.  St.  Rjcp. 
246,  20  Ann.  Cas.  1262;  Peck  v.  State,  54 
Tex.  Cr.  R.  81,  111  S.  W.  1019,  16  Ann.  Cas. 
683;  Hensley  v.  Com.,  1  Bush  (Ky.)  U,  89 
Am.  I>ec.  604.  If  a  person  has  a  special 
property  in  a  thing  or  holds  It  in  trust  for 
another,  the  ownership  may  be  laid  in  either 
the  real  owner  or  the  bailee.  State  t.  Mul- 
len, 30  Iowa.  203.  This  rule  Is  applicable  to 
an  executor,  receiver,  or  trustee,  and  gives 
him  a  qualified  title  sufficient  to  entitle  him 
to  the  possession  thereof,  and  upon  which  an 
allegation  of  ownersiilp  may  be  predicated 
In  an  indictment  for  larceny. 

With  these  propositions  In  mind  let  us  ex- 
amine the  evidence  In  the  Instant  case  and 
determine  whether  there  wfes  a  fatal  vari- 
ance l>etween  the  indictment  and  the  proof  of- 
ferred  to  su^ain  the  material  allegation  as 
to  ownership.  Fred  B.  Stetson,  payee  and 
holder  of  the  notes  alleged  to  have  been 
stolen  by  this  defendant,  died  testate  Feb- 
ruary 25,  1018.  Under  the  terms  of  his  will 
he  devised  "one-half  of  all  property  personal 
and  real  to  David  I*.  Stetsou,  brother.  Au- 
burn, Maine.  And  in  case  he  does  not  sur- 
vive me,  the  same  to  go  to  his  lawful  heirs." 
The  other  one-half  of  the  testator's  pr<^r- 
ty,  both  real,  and  personal,  was  devised  to 
Pearl  Stetsm  and  Harriett  WlUlams,  cbll- 
dren  of  his  deceased  brothw.  There  were  no 
speclflc  bequests. 

The  devisee  David  h.  Stetson  died  subaa- 


(lowa 

quenOy  to  Oie  testator,  Fred  B.  Stetson,  bnt 
the  date  of  bla  death  is  not  disclosed  by  Oie 
record.  Furthermore,  whether  the  devisee 
Stetson  dledte^teor  Intestate  is  not  dtown; 
ndther  la  it  disdoeed  who  wwe  fala  legatees 
or  hdrs  at  law. 

It  Is  not  dalmed  nor  does  tbe  tesUmony 
show  that  the  notes  in  qnestimi  vere  ever  In 
Qie  poBsnsion  of  the  persona  naowd  as  o>Wii- 
ers  In  the  indictment  An  executor  was  nam- 
ed In  Fred  B.  Stetson's  wHl,  and  on  April 
2,  1918,  the  peratm  so  nominated  qnallfled  as 
such  executor. 

[7]  13ie  executor  was  I^llyentltied  to  take 
charge  of  all  personal  property  belonging'  to 
the  estate  of  Fred  B.  Stetson.  The  devisees 
were  not  entitled  to  the  possession  of  these 
notes  and  could  not  have  maintained  an  ac- 
tion against  the  executor  for  possession  of 
them.  Briefly  stated  the  devisees  were  not 
the  owners  nor  were  they  entitled  to  posses- 
sion. Their  interest  was  an  undivided 
Interest  in  the  proceeds  of  Qie  estate  after 
debts  of  the  estate  and  the  costs  of  adminis- 
tration had  been  paid.  Without  the  consent 
of  the  executor  no  parson  oould  rightfully 
take  possession  of  the  notes. 

This  seems  to  have  l>een  recognised  by 
counsd  finr  the  state  upon  the  trial  of  this 
case,  and  the  executw,  Hlcldln,  answraed  as 
a  witness: 

"I  never  aatborised  George  Potter  or  any 
one  for  him  to  talce  the  notes  away  from  the 

estate." 

The  state  proved  ownership  and  the  ri^t 
to  possesion  of  the  notes  In  Hicklin  as  ex- 
ecutor and  none  other.  The  ownership  of  the 
notes  as  laid  In  the  Indictment  was  not 
proved.  The  legal  possession  of  the  notes 
was  in  the  executor.  It  was  be  who  had  a 
special  property  therein.  This  thought  can- 
not be  put  aside,  and  the  principle  must  be 
observed  in  dealing  with  the  question  under 
consideration. 

[8]  We  must  observe  critical  distinctions 
in  charging  a  person  with  a  crime.  Anglo- 
Saxon  Jurisprudence  has  given  us  two  domi- 
nant rules:  (1)  That  every  case  mnst  have 
a  well-defined  issue;  and  (2)  that  the  best 
evidence  of  which  the  case  is  susc^tlble 
must  be  produced,  and  It  must  bo  pertinent 
to  the  issue. 

[9, 1 8]  There  is  no  larceny  without  tre^MUS 
upon  the  property  rights  of  another.  State 
V.  Clark,  141  Iowa.  297,  119  N.  W.  719.  Non- 
consent  Is  twttomeU  upon  this  principle.  An 
Indictment  cannot  be  aided  by  Intendment, 
and  the  essential  facta  as  alleged  must  be 
proved.  State  v.  Aidipole,  127  Iowa,  68(\  104 
N.  W.  281.  If  the  variance  between  the  al- 
legations of  an  indictment  and  the  proof  of- 
fered is  to  be  regarded  as  material,  tlie  con- 
clusion necessarily  follows  that  it  is  fhtaL 
State  V.  Kiefer.  172  Iowa,  30ft,  ua  N.  W.  440l 

[11]  There  most  be  proof  beiroiid  a  laaaon- 
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sble  donbt  of  every  essential  Ingredient  of 
tbe  crime  charged.  Onilt  Is  based  on  legal 
definition  and  proof,  and  nothing  la  left  to 
Inference,  Intendment,  or  presnmptlon.  Tbe 
trial  court  lecognlzed  tbls  principle  and  In 
an  Instruction  told  the  Jury: 

"That  It  was  Incnmhent  upon  the  state, 
before  &  coovictlon  could  be  had,  to  prove 
beyond  a  reasonable  doubt:  (a)  That  the  prop- 
erty In  question  was  the  property  of  tbe  per- 
son named  in  the  IndictmeDt" 

The  prosecution  failed  In  Its  proof  In  this 
partlcnlar,  and  therefore  tbe  motion  In  ar- 
rest of  Judgment  should  have  been  sustained. 

[12]  Evidence  was  introduced  that  on  July 
22,  1018,  tbe  defendant  herein  instituted  a 
suit  against  the  makers  to  recover  judgment 
on  tbe  notes.  This  was  competent  as  tend- 
ing to  establish  the  Intent  of  tbe  defendant 
to  deprive  the  owner  of  the  property  per- 
manently thereof. 

Upon  tbe  record  tbe  conviction  of  the  de- 
fendant rests  primarily  upon  the  testimony 
of  his  brother,  L.  E.  Potter,  tbe  plaintiff's 
witness.  We  are  not  Impressed  with  this 
brother's  testimony.  It  Is  contradictory.  It 
Is  not  always  Intelligible.  It  is  at  times 
boastful.  It  Is  Impossible  to  tell,  if  ever, 
when  he  spealcs  the  truth.  He  admits  he 
lied.  He  denied  he  stole  the  notes,  and  said 
that  they  belong  to  him  if  he  wanted  them. 
He  testified : 

"I  thoagfat  everything  in  the  honsa  belonged 
to  us  after  Stetson  died." 

Stetson  lived  in  U  E.  Potter's  house  for  13 
years  prior  to  his  death. 

[19]  The  only  rational  theory  upon  which 
tbe  guilt  of  the  defendant  can  be  predicated 
is  that  tbe  brother  was  the  Innocent  agent 
of  the  defendant  In  securing  possession  of  tbe 
notes.  Tbe  record  fails  to  establish  a  con- 
spiracy, and  if  the  brother  is  viewed  as  an 
accomplice  there  is  a  failure  of  corroboratlcm. 
Tbe  plalntifT  is  bound  by  tbe  evidence  It 
introduced,  and  Is  not  In  a  position  to  Im- 
peach its  own  witness.  In  view  of  tbe  er- 
rors pointed  oat  herein,  it  is  unnecessary  to 
furtber  review  the  evidraice  and  tbe  cause  Is 
reversed. 

[14]  Contrary  to  tbe  majority  view  of  the 
court,  the  writer  of  this  opinion  would  re- 
TOTse  this  cause  tttfeatofta  and  an  addition- 
al reasoD. 

fhie  court  upon  tbe  trial  of  this  Indictment 
also  permitted  the  state  to  ofTer  evidence 
tending  to  prove  that  the  Indorsements  of 
the  payee  on  the  notes  alleged  to  have  been 
atolrai  were  forged  indorsanents.  Hie  notes 


were  not  In  evidence,  and  It  is  not  shown  that 
after  the  death  of  tbe  bolder,  Fred  B.  Stet- 
son, any  one  was  In  possession  of  said  notes 
except  tbe  defendant  and  bis,  brother,  who 
testified  that  he  gave  them  to  the  defendant 
upon  the  latter*s  request  and  direction.  Tbe 
proof  of  forgery  necessarily  connected  the 
defendant  with  the  offense  of  forgery  and  In 
effect  permitted  tbe  state  to  offer  evidence 
tending  to  connect  the  defendant  with  a 
separate  and  distinct  crime.  With  few  ex- 
ceptions evidence  of  a  distinct  substantive 
offense  is  inadmissible  In  support  of  the  of- 
fense charged.  In  all  cases,  civil  or  crim- 
inal, tbe  evidence  must  be  confined  to  the 
point  In  issue,  and  In  criminal  cases  the 
necessity  Is  even  stronger  for  the  strict  en- 
forcement of  this  rule, 

*'^e  facta  laid  before  tbe  juiar  should  con- 
sist ezduslvely  of  the  transaction  which  forma 
the  subject  of  the  indictment  and  matters  re- 
lating thereto,  which  alone  he  can  be  expected 
to  come  prepared  to  answer."  Addison  r. 
People,  193  IIL  405,  62  N.  S.  235. 

It  was  competent  to  prove  tbe  possession 
of  these  notes  in  the  defendant  and  tbe  time 
he  secured  possession.  Whether  tbe  notes 
were  indorsed  or  not  at  tbe  time  of  the  al- 
leged larceny  has  no  logical  or  relevant  con- 
nection with  the  crime  charged.  There  was 
no  allegation  as  to  Indorsement  This  was 
proof  of  a  collateral  fact,  if  anything.  It 
bad  no  tendency  to  establish  the  fact  In  con- 
troversy. Tbe  evidence  was  not  admitted  on 
a  theory  to  prove  scienter,  motive,  general 
scheme  or  system,  for  these  matters  were  not 
involved.  See  State  v.  Vance,  119  Iowa,  686, 
94  N.  W.  204.  A  person  may  not  be  convict- 
ed of  larceny  upon  evidence  which  might 
tend  to  prove  him  guilty  of  forgery.  This 
evidence  was  prejudicial,  and  the  ruling  of 
the  court  on  Its  admission  in  the  oplnUm  at 
tbe  writer  Is  reversiUe  error. 

Beversed. 

STEVENS,  C.  J.,  and  WDAYEB  and  AR- 
THUR, JJ^  ooneur. 

PRESTON,  J.  I  concur  In  the  result  and 
In  tbe  majority  view  as  to  the  admissibility 
of  tbe  evidence  as  to  alleged  forgery. 

I  am  indiaed  to  think,-  however,  that,  as 
to  the  supposed  variance,  section  5286  of  the 
Code  applies,  and  that  therefore  tbe  variance 
is  not  materlaL 

Probably  the  Indictment  could  have  been 
amended  by  tbe  county  attorney.  ^Possibly 
defendant  sbould  have  made  objection  beton 
trial. 
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HANSEN  V.  INDEPENDENT  SCHOOL 
DI8T.  OF  LE  MARS  at  aL 
(N*.  344S.) 

(S«qpreiii«  Ooart  «f  Xowa.   Hardi  14,  1922.) 

Apvart  and  •rror  «a>78{8)— RI|M  af  MIMtl 
fram  ruling  on  demnrrer  depnnds  m  aiao- 
tton  to  ttud  therMm. 
It  is  essentfal  to  phdiitiS'i  right  ctf  appeal 
from  action  of  the  eonrt  in  orercaUnx  a  de- 
murrer to  the  answer  that  he  shoald  nneqalTo- 
CSII7  elect  to  stand  on  his  demurrer,  nnder 
Code,  I  4101,  bat  entrj  ot  fins]  judgment 
against  plaintiff  for  want  of  pleading  or  amend- 
ment following  the  ruling  would  be  anffident 
evidenee  of  an  election  to  stand. 

Appeal  from  District  Court,  Plymontli 
Conn^;  Wm.  Hutchinson.  Judge. 

Suit  in  equity.  PlalctitT  brings  the  action 
as  next  friend  of  bis  minor  chlldroL  The 
defendants  are  the  members  of  the  school 
board  of  Le  Mars.  The  petition  alleges  that 
SQch  defendants  had  adopted  a  regulation 
requiring  that  all  students  to  be  admitted 
to  the  public  achooAs  of  Jje  Mars  should  show 
satisfactory  evidence  of  successful  Tscdna- 
tlon;  tiiat  by  reaacm  of  such  regulation  the 
school  board  refoaes  to  permit  the  plaintiff's 
minor  ddldren  to  attend  adiotd,  In  that  they 
hart  not  been  Tacdnated  and  vtll  not  be; 
ttiat  0ie  adoption  of  audi  regulation  la  un- 
warranted and  wbollT  bervnid  th%  power  and 
authority  of  the  school  board.  The  prayer 
ot  tiie  petition  In  effect  asks  tbat  ttie  de* 
fendants  be  otjoined  from  enfordng  audi 
regulatifHi  and  from  prercmting  the  attend- 
ance at  ttie  school  <tf  the  minor  diildren  of 
ttM  plaintiff-  ^e  defendants  pleaded  an  af- 
flrmatlTe  defense,  alleging  In  anbstanee  that 
they  were  confronted  with  an  epidemic  of 
smallpox  in  the  city  of  Mara  and  among 
'  the  acluKd  population,  and  that  nptm  tibe  re- 
queat  fit  the  atata  board  of  health  and  nn- 
der Ita  advice  they  adopted  the  r^polatlon 
in  qnesUon,  a(A&y  for  tb»  purpose  of  pre- 
Ta&tlng  tbe  spread  of  contagion  and  of  pro- 
tecting the  public  healUi,  and  especially  the 
health  of  the  school  attendanta.  TO  ttda  an- 
swer the  defendant  demurred  on  the  broad 
groundthat  tlie  def  endanta  aa  a  adiool  board 
were  wbolly  wlOiOot  power  to  make  or  to 
enforce  the  aforeaald  regulatlmu.  Tbia  de- 
murrer was  overruled,  to  which  ruling  Qie 
lAalntifl  duly  excepted.  From  ancb  ov»- 
ruling  of  the  demurrer  the  lAalntUE  has  ap- 
pealed. IMsmlssed. 

T.  M.  Zink,  of  Le  Mars,  for  appellant. 
H.  S.  Martin,  of  Le  Mars,  for  appellees. 

EVANS,  J.  We  are  confronted  at  the 
threshold  with  a  question  of  practice.  The 
appellee  diallengea  the  right  of  the  ai^lant 
t&  take  or  maintain  thla  appeal,  bemuse  he 


did  not  at  any  time  In  tike  court  below  elect 
to  stand  upon  bis  demurrer.  We  deoiett 
the  motion  of  appellee  for  a  summary  dis- 
mlasaL  Our  ruling  in  tliat  regard  was  ten- 
tative only,  and  for  tiie  pwpoae  of  gMng 
further  consideration  to  the  question  on  full 
Bubmlssion  and  of  submitting  a  written  ojAn- 
i<m  thereon.  The  record  dlsdoaes  no  evi- 
dence that  the  pi«ii>tiar  elected  to  stand  up- 
on bis  demurrer.  He  saved  an  excepticm  to 
tiie  ruling  and  took  bla  appeal.  Tlie  con- 
tention for  appellee  is  tbat,  In  order  to  be 
entitled  to  appeal,  the  plaintiff  was  bonnd 
to  indicate '  bla  election  to  stand  upon  flie 
demurrer.  Appellee  concedes  in  effect  that. 
If  final  Judgment  bad  been  In  fact  rendered 
against  the  plaintiff  for  want  of  pleading 
or  amendment  following  the  ruling  on  de- 
murrer, this  would  be  snlRcleDt  evldmce  of 
an  election  to  stand.  No  final  Judgment, 
however,  waa  entwed.  Hie  case  is  still 
pending  upon  tiie  pleadU^  with  the  rl^t 
of  ammdment  still  open  to  the  plaintiff,  so 
far  as  appeara  from  the  recwd  berev 

We  deem  it  w^  settled  nnder  repeated 
holdings  of  tbls  court  that  It  it  essential  to 
the  plalnttfTa  rl^t  of  appeal  that  he  should 
unequivocally  ^ect  to  stand,  upon  his  de- 
murrer. ^Is  holding  was  first  made  In  Wil- 
cox V.  McCune,  21  Iowa,  294,  and  such  lur- 
ing has  been  repeatedly  followed  ever  wbtee. 
In  the  Wilcox  Case  it  was  said : 

"To  allow  a  party  In  such  case  to  simply  ex- 
cept on  the  record,  and  than  require  the  ad- 
verae  party  to  prove  the  averments  of  Us 
pleading,  would  be  giving  to  the  demarrfaig 
party,  an  advent^  of  the  denial  or  avtrfdanee 
made  by  the  statute,  wltboot  any  poaaible  peril 
to  himself— aa  advantage  be  does  not  have 
when  the  pleading  Is  made  In  fact  by  the  parly. 
To  entitle  a  party  to  the  benefit  of  an  excep- 
tion to  the  action  of  the  court  in  sustaining  or 
overruling  a  demurrer,  be  must  stand  by  his 
pleading  or  demurrer.  And  this  is  Just  aa 
true  in  the  instances  where  the  law  makes  the 
subsequent  pleading,  as  irtiere,  by  law,  tte 
party  must  make  it  himself.  If  ha  makes  it 
himself,  or  allows  the  law  to  make  it,  he  there- 
by waives  the  right  to  insist  upon  his  excep- 
tion to  the  ruling  of  the  court  in  that  particu- 
lar. Take  this  case  as  an  illustration  of  the 
rule  as  stated.  The  plaintiff  demurred  to  one 
count  of  the  answer;  the  demurrer  was  o^er- 
mled,  and  plaintiff  excepted.  The  law  put  in 
the  denial,  and  compelled  tiie  defendant  to 
prove  the  averments  of  thht  count  to  the  Jury, 
who  found  thereon  for  the  defendant.  Now. 
the  plaintiff,  after  be  has  had  the  benefit  of  a 
Jury  trial,  seeks  to  go  back  and  take  the  benefit 
also  of  his  demurrer.  He  cannot  have  both  at 
once;  he  may  have  one,  and  he  may  choose 
which;  but  if  he  chooses  to  stand  by  his  demur- 
rer he  must  take  the  consequences  thereof,  one 
of  which  is  an  admission  of  the  truth  of  every 
well-pleaded  fact,  and  this  admission,  of  course, 
obviates  the  necessity  of  proving  them;  and. 
if  Boflldent,  entitles  the  party  to  a  Judgment 
thereon;  if  tiiey  are  not  suflident,  and  Judg- 
ment la,  neverthdesa,  rendered  thereon,  it  wfll 
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be  TOTaraed  npon  app*4  <n  tha  «mr  ax- 
etpted  omtrtOag  tlw  danmner.  Br  tak- 
ing  ttaa  bantflt  »t  a  jarr  trial  in  tUa  case  upon 
the  thiid  cooDt,  the  plaintiff  has  waived  hia 
axeeptloa  to  the  oTermUng  of  hia  damarrer." 


In  Oowen  Boone,  48  Iowa,  SBO,  no  final 
Judgment  bad  been  entered  In  the  case  in 
the  court  bdlow ;  but  the  appellant  had  made 
<a  record  hia  election  to  atand  upon  the  de- 
mnrror.  It  waa  held  that  tbe  electlmi  was 
aatUcieot  for  the  pdrpose  of  an  appeal,  and 
that  the  entry  of  final  Judgment  waa  not  ea- 
aentlal.  In  Oanpton  Jmesi  68  Iowa,  SIT, 
12  N.  W.  276,  thex«  waa  no  formal  election 
by  the  appelant  to  atand  upon  fala  pleading; 
but  th»e  waa  a  final  judgment  agalnat  bim 
for  want  of  pleading  or  amendment.  I!lil8 
ma  hdd  to  be  auffldent  erldaice  of  an  elec* 
tlon  to  atand.  In  Setppel  v.  Blake,  80  Iowa, 
142.  41  N.  W.  199,  45  N.  W.  728,  the  i^alntiff 
demurred  to  a  divlalon  of  the  answer.  Hts 
demurrer  was  overruled,  and  he  excepted  to 
the  ruling  and  appealed  therefrom.  No  Elec- 
tion to  atand  upon  tlie  demurrer  waa  dis- 
<do8ed  nor  waa  any  final  judgment  entered 
against  htm.  The  record  in  that  respect  ia 
precisely  what  it  is  In  the  case  at  bar.  In 
that  caaa  the  court  aaid:  . 

'^t  win  be  observed,  from  the  atatement  of 
the  ease  made  in  our  prior  opinion,  that  a  de- 
marrer  to  defendants'  answer  was  overruled, 
and  that  plaintiff  wfthont  any  action  by  himself 
or  by  the  court,  shown  by  the  record,  by  which 
he  rested  upon  bis  demurrw,  and  1^  wbleh  he 
woold  be  i»«claded  from  trying  the  issnes 
ridsed  by  tike  anawer  demurred  to,  appealed 
from  the  dedaton.  It  will  be  rea^  under- 
stood that,  In  the  absence  of  auch  action,  plain- 
tiff could  have  gone  on  and  tried  the  Issues 
raised  by  the  answer  demnrred  to,  and  that,  if 
the  appeal  be  entertained,  he  coold  at  the  same 
time  try  in  this  conrt  the  question  of  law 
raised  by  the  demurrer.  The  decision  on  the 
•demurrer  ^  not  finally  cHspose  of  the  defense 
raiaed  by  the  anawer.  Hie  plaiatltr  ia  In  the 
position  of  asking  a  trial  of  the  Issnss  of  fact 
upm  the  anawer,  and  the  issues  of  law  npon 
the  demurrer.  This  cannot  be  admitted.  Un- 
der Wilcox  V.  HcGnne,  21  Iowa,  294,  dted  in 
our  first  opinion,  he  must  abandon  his  claim  to 
try  the  Issue  of  fsct  on  the  answer  before  he 
can  apiwal,  and  thereon  claim  a  determination 
of  the  issue  of  law  presented  by  the  demurrer." 

In  Ooldamlth  t.  Wilson,  82  Iowa,  720,  47 
v.,  W.  lOie.  a  similar  record  ia  presented  and 
the  appeal  was  dismissed  under  the  author- 
ity of  the  Selppel  Case,  supra.  In  Thorpe 
Bros.  T.  Smith,  86  lovra,  411,  53  N.  W.  274, 
the  Selppel  Case  was  again  followed,  and 
the  appeal  dlamlssed.  In  that  case  the  court 
Mid: 

"The  appellee  has  ffled  a  motton  to  dtamies 
the  appeal,  on  the  ground  that  no  Judgment  has 
bean  rendered,  and  the  appeDanta  failed  to 
elect  to  atud  on  their  petitloa.  The  mo^on  is 
reaistsd  on  the  groni^  that  an  ^^peal  Ilea 
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from  an  order  sustaining  or  orerruUng  a  de- 
murrer, and  on  the  further  ground  that  the 

niUng  on  the  demurrer  disposed  of  the  caae. 
Whether  it  did  or  not  depended  upon  the  voli- 
tion of  the  plaintiffs.  Tbey  bad  the  right  to 
amend  their  petition  when  the  appeal  was  tak- 
en, and,  ao  far  as  Uie  record  ahows,  may  sinot 
have  done  so." 


In  Buddy  t.  Gaaette  Co^  18S  Iowa,  418^ 
144  M.  W.  1009,  the  foregoing  cases  are  large- 
ly reviewed  and  ftrtlowed.  They  were  again 
reviewed  and  f  (dlowed  in  Greeaon  Greo- 
80n.  185  Iowa.  1096, 171  N.  W.  flOl. 

The  argument  for  appellant  ia  predicated 
largely  upon  the  termlntdogy  of  section  4101. 
That  section  provides  in  terms  that  an  ap- 
peal may  be  takm  to  the  Sui^renu  Oourt 
from  an  "order  which  sustains  or  ovamles 
a  demurrer."  It  Is  argued  that  this  pro- 
vision is  definite  and  unqnallfled.  If  the 
interpretatim  of  this  statute  at  this  point 
were  an  open  question,  the  argument  would 
be  an  appropriate  one;  hut  it  cannot  be 
deemed  aa  appropriate  now  unless  we  are 
prepared  to  ov^rule  the  Interioetatlim  thtt^ 
of  which  haa  been  conaiatently  followed  for 
more  than  forty  years. 

Appellant  lays  aame  stress  upon  the  case 
of  Western  SecuriUea  Co.  t.  Atlee,  168  Iowa, 
6S7,  151  N.  W.  56.  But  the  emlnemt  connad 
mlBCODceives  the  real  purpwt  of  that  case. 
In  that  case  there  was  an  order  OTormling 
the  demurrer  and  an  excepUon  to  the  raUng. 
Later  final  Judgment  was  entered  against 
the  appellant  for  want  of  pleading  and  no  ex- 
ception saved  thereto.  The  point  was  made 
by  apprilee  against  the  appellant  timt,  hav- 
tng  failed  to  eawpt  to  the  itnal  iudffmmU,  bs 
waa  precluded  from  maintaining  his  appeaL 
We  held  that.  Inasmuch  as  the  appellant  had 
excepted  to  the  ruling  on  demurrer  and  had 
submitted  to  final  Judgment  thereon,  this  was 
suffidrat  evidence  of  election  to  stand,  and 
that  he  had  a  right  to  appeal  from  the  tnrder 
even  though  he  had  saved  no  exception  to  the 
Judgment  If  he  had  otb»wise  elected  to 
stand  on  the  demurrer,  the  ^try  of  final 
Judgment  would  not  have  been  essaittal  to 
bis  right  of  aK>eal  frtm  the  adverse  order; 
nor  was  he  bound  to  appeal  from  the  final 
Judgment  actually  mitered  In  order  to  protect 
his  right  of  appeal  from  the  adverse  order 
on  the  demurrer.  Such  also  was  the  holding 
In  Cowen  v.  Boone,  48  Iowa,  350,  supra.  In 
a  word,  in  the  Western  Securities  Case, 
the  eeseutlalB  to  the  right  of  appeal  were 
declared  to  be:  <1)  Exception  to  the  ruling; 
(2)  election  to  stand  upm  the  pleading. 

It  is  strongly  urged  by  appellant  that  our 
previous  decisions  on  this  question  are  not  in 
harmony.  We  have  examined  all  the  cases 
cited  by  appellant  in  support  of  such  conten- 
tion and  find  none  that  do  support  it  From 
the  rule  laid  down  In  the  Wilcox  Case,  supra, 
we  find  no  deviation  in  principle  In  any 
of  our  later  cases.  The  only  aK>arent  quail- 
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flcatlon  of  the  rale  Is  In  tbe  holding'  that, 
ereai  though  no  fwmal  election  to  stand 
npcm  the  demurrer  be  made,  yet  If  it  appears 
that  the  appellant  sulFered  final  Judgmait  to 
be  entered  In  the  lower  court  tax  want  of 
amendment  or  pleading^  this  will  be  deemed 
sufficient  erldoice  at  an  election  to  stand.  In 
the  case  at  bar  there  was  neither  a  tomal 
declaratioa  of  election  to  stand  nor  a  final 
jodgmmt  dismlsEdng  the  petltton.  Tbi  re- 
salt  Is  that  the  idalntiff  failed  to  stand  up- 
on his  demurrer.  The  cardinal  principle 
of  the  rule  thus  established  Is  that  In  order 
to  maintain  an  aK>e&l  from  an  adverse  rul- 
ing on  a  demurrer  the  appellant  must  stake 
his  case  upon  the  demurrer.  Appellant  com- 
plains In  argtunent  Oiat  this  la  a  harsh 
rule,  and  for  that  reason  ou^t  not  to  obtain. 
If  that  wjere  so,  yet  we  are  not  In  the  pres- 
ent case  nu^dng  a  rule;  We  are  slm^  ad 
hering  to  a  long-establlshed  one.  True  it 
is,  as  contended  by  ai^llant,  that.  If  plain- 
tiff goes  to  trial,  or  pleads  ever,  he  waives 
his  demurrer  and  his  right  to  complain  of 
the  ruling  thereon:  and  if  he  stakes  his 
case  upon  the  demurrer  In  order  to  take  the 
appeal^  he  waives  the  right  to  a  trial  on  the 
facts.  This  Is  not  so  great  a  hardship  as 
the  appellant  would  make  It.  A  ruling  on  a 
demurrer  in  and  of  itself  settles  nothing.  It 
becomes  an  adjudication  only  if  the  defeated 
party  chooses  to  make  It  such.  He  makes 
it  such  by  standing  upon  his  pleading.  He 
has  an  equal  right  to  choose  to  try  his  case 
upon  its  full  merits,  both  of  fact  and  of 
law.  Though  he  thereby  waives  his  demur- 
rer and  his  right  to  appeal  from  an  adverse 
ruling,  yet  he  waives  no  legal  right  affecting 
the  merits  of  his  case.  Whatever  1^1  argu- 
ment was  involved  in  his  donurrer  is  still 
availsMe  to  him.  The  trial  court  which 
ruled  adversely  to  him  is  not  ^«ctuded  from 
changing  its  views  upon  the  final  submission 
of  the  case  upmi  its  merits.  If,  therefore, 
the  complaining  party  Is  not  wllling  to  stake 
his  case  upon  his  demurrer,  an  appeal  there- 
on wonld  become  merely  a  dilatory  process. 
A  rallng  by  us  in  sndi  a  case,  Vke  a  ruling 
by  the  trial  court,  would  settle  nothing  If  the 
appellant  still  bad  the  right  to  a  trial  below 
upon  the  facts,  and  to  dispute  tb^  the  al- 
lotions  which  he  has  admitted  by  his  de- 
murrer. Unless  the  facts  be  found  In  accord 
with  the  all^ations  of  the  i^eadtng  de- 
murred to,  a  ruling  on  demurrer  to  the  plead- 
ings would  be  wholly  inapplicable,  it  la 
therefore  in  the  interest  of  speedy  litigation 
and  of  effective  apellate  procedure  that  the 
rule  In  such  case  ^ould  be  Just  what  it  Is. 

It  follows  that  the  appeal  must  be  dis- 
missed. 

STEVENS,  C.  J.,  and  ARTHUR  and  PA- 

VILLE,  JJ.,  concur. 


FARMERS'  NAT.  BANK  OP  KING8LEY  v. 
PRATT.    (No.  34537.) 

(Supreme  Court  of  Iowa.    March  14,  1822.> 

1.  Bills  aad  notss  «»S37(6)— Holdec's  tatti- 
mosy  that  he  reoelved  sofa  witbost  ■•tioe 
iMimiolent  to  establM  boaa  Mas  as  nsttar 
of  law. 

The  mere  filet  that  a  holder  of  a  note  tes- 
tifies that  he  received  it  without  knowledge  or 
notice  of  defect  in  the  title  or  any  defense  on 
the  part  of  the  maker  is  not  saffidest  to  es- 
tablish the  bona  fides  of  bis  possesshm  as  a 
matter  of  law, 

2.  Bill*  and  notes  «s»537(6)— Bosa  ftdss  In 
psssaHtoa  sf  sot*  for  oorporats  stoek  bald 
for  Jsry. 

In  action  on  a  note  given  for  Babseription 
to  the  stock  of  a  corporation,  and  whi(A  had 
been  sold  to  plaintiff  bank,  evidence  by  an  offi- 
cer of  the  bank  that  the  bank  had  received 
it  without  knowledge  or  notice  of  defects  or 
defenses  fteld  insufficient  to  show  the  bona  fides 
in  the  poBseBsion  of  the  bank  as  a  matter  ei 
law,  hi  view  of  teitlmony  that  the  hsnk  re- 
frained from  making  Inquiry. 

3.  Evldenoe  ^135(2),  l37-^vltf8nce  ef  simi- 
lar fraudulent  representations  admissible  to 
show  knowledge  and  fraudnlent  latest. 

In  an  action  by  tiie  holder  «f  a  note  i^ven 
for  stodc  in  corporation,  Maimed  by  dateulant 
to  have  been  executed  under  false  representa- 
tions, it  was  not  error  to  admit  testimony  as  to 
almllar  representationa  made  by  the  original 
payee  to  others  who  bad  also  purchased  stock 
at  about  same  time,  since,  in  cases  involv- 
ing fraud,  proof  is  allowable  of  similar  repre- 
sentations, made  to  others  by  the  party  charg- 
ed, at  or  near  the  same  time,  in  connection 
with  transactions  of  like  character,  as  showing 
knowledge  end  fraudulent  intent 

4.  Evldenoe  ®=9376< 9)— Corporation  books  of 
account  held  admissible,  althongh  bookkeeper 
had  no  peraosal  ksawledse  of  corrbotness 
thereof. 

In  an  action  on  a  note  given  for  corporate 
stock,  wherein  tlie  maker  defended  on  the 
groand  that  he  had  been  induced  to  sign  the 
note  by  false  representations,  tbe  books  of  the 
corporation  showing  the  assets  of  the  company 
were  admiisible,  notwithstanding  that  the 
bookkeeper  testified  that  she  had  no  personal 
knowledge  of  the  truthfulness  of  the  entries. 

5.  Evidence  ^=»I66— Testimony  of  expert  ex- 
aminino  corporation  books  of  aooonnt  held 
admissible  as  to  financial  condition  disclosed. 

Where  the  defense  of  fraudulent  represen- 
tations was  Introdoced  in  an  action  <m  a  note 
in  the  banda  of  a  transferee,  evidence  <tf  an 
expert  who  examined  the  books  of  the  com- 
pany issuing  the  stock  for  which  the  note  was 
given,  and  who  testified  as  to  their  contents 
as  disclosing  tbe  financial  condition  of  the 
company,  was  admissible. 

Appeal  from  District  Oonrt,  PlymonCb 
County;  Wm.  Hutchinson,  Judge. 
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Snit  upon  ft  proml8mi7  note  glT»  br  tlie 
•defendant  In  payment  of  itock  In  the  Alfalfa 
ft  Cweal  Milling  Company  df  81oux  City. 
Hie  d^endant  lAeaded  trauA  In  tbe  Inception 
of  tbe  nota  Tbe  Jny  letnmed  a  verdict  tor 
Ok  d^endant,  and  the  plslntUt  aiveala.  Af- 
firmed. 

Geo.  W.  Sturges,  of  Elngsley,  and  Jepson, 
Struble  ft  Anderson,  of  Sloox  City,  for  ap- 
pellant 

J.  M.  Wormley  and  R.  E.  Hess,  both  of 
Ein^ey,  and  H.  S.  Martin,  ot  Le  Mars,  for 
aiq>^e& 

FAVILLE,  J.  Tbis  case  presents  tbe  not 
an  usual  gitnatton  of  a  anit  by  a  purchasing 
bank  upon  a  promissory  note  given  by  a  sub- 
scriber to  corporation  stock.  Appellant 
claims  to  be  a  bona  fide  pnrcbaser  of  said 
note  In  due  course.  Appellee  pleaded  that 
the  note  was  secured  by  false  and  fraudulent 
representations  on  tbe  part  of  tbe  officers 
and  agents  of  the  corporation  In  which  be 
purchased  stock,  and  in  payment  for  which 
he  executed  tbe  said  note.  The  evidence 
shows  that  the  appellee  Is  a  farmer  about 
80  years  of  age,  residing  in  tbe  vldnlty  of 
Klngsley,  Iowa. 

On  August  20, 1019,  appellee  ^as  approach- 
ed at  his  home  by  three  gentlemen,  the  pres- 
ident of  the  corporation  in  which  he  after- 
wards purchased  stock,  a  stock  salesman  for 
said  corporation,  and  a  wealthy  farmer  re- 
siding in  the  locality,  who  was  known  to  the 
appellee  by  sight  and  reputation,  and  who, 
upon  tbe  occasion  in  question,  officiated  in 
the  capadty  of  Introduciog  the  other  parties 
to  the  appellee.  This  gentlemen,  Mr.  Sitz- 
man,  was  also  at  said  time,  and  bad  been  for 
several  years,  a  director  of  the  appellant 
bank. 

It  is  unnecessary  that  we  set  out  In  detail 
the  representations  tbat  were  made  to  the 
aj^Uee  to  induce  him  to  execute  tbe  note 
sued  upon.  There  is  no  dispute  In  tbe  record 
of  his  testimony  In  r^rd  to  the  represen- 
tations that  were  made.  The  parties  pic- 
tured to  talm  a  glowing  prospect  of  a  large 
mill  to  be  located  In  Sioux  City,  to  be  con- 
structed by  farmers,  who  were  allowed  to 
take  only  $10,000  worth  of  stodE  each ;  that 
82  acres  of  land  bad  been  purchased  for  tbe 
erection  of  tbe  plant,  and  that  the  company 
had  on  band'  $400,000,  partly  In  cash  and 
partly  in  fanners'  notes;  tbat  the  atockwonld 
soon  be  woHh  $125  per  lOiare,  and  would 
pay  dlvidoidB  of  20  ptt  coit  or  more.  It 
appeared  from  the  evidence  that  at  tbe  time 
these  representations  were  made  the  cash 
assets  of  the  company  aggregated  $68.14  and 
that  it  had  no  bma  rec^vable;  that  prior 
to  said  date  tfa«e  had  been  a  total  snl»crlp- 
tion  of  $110,400;  and  tbat  all  stock  notes 
had  passed  out  of  tbe  possession  of  the  com- 
pany. 

F.  A.  Qates  is  president  and  L.  F.  Klieben- 
Bteln  Is  casblsr  at  tlia  an^dlant  bank.  It  ap- 


pears tAat  thB  appellee  wss  known  to  Ow  offl- 
cers  of  tbe  appellant  The  note  was  purchased 
by  ttie  cashlo-  on  tbe  same  day  in  which  it 
was  given,  the  bank  paying  therefor  $2380l 
The  face  of  tbe  note  was  $8,000.  Hr.  Koon, 
who  was  ttie  president  of  the  Alfklfa  ft  Cereal 
MlUlng  Company,  sold  tbe  noto  to  the  appel- 
lant Tbe  noto  was  made  payable  to  tlie 
maker  who  Indorsed  the  8am&  When  the 
note  was  presented  to  the  bank  fbr  purdiase, 
it  bore  no  revenue  stamps,  but  Mr.  Eoon 
bought  stamps  from  the  aiv^lant  and  placed 
ca  tbe  note  and  canceled  them.  The  cashier 
of  the  bank  testified  that  he  knew  who  Mr. 
Eocn  was,  and  that  be  had  been  in  the  bank 
several  times  before  this,  and  tbat  tbe  cashier 
had  bom^t  notes  of  blm  befOTe  the  trans- 
action in  questlm.  He  testified  that  Mr. 
Sitsman  was  in  the  bank  off  and  on  wlUi  Mr.* 
Koon  and  the  stock  salesman,  Lewis.  The 
noto  was  indorsed  and  guaranteed  by  the 
Alfalfa  ft  Cereal  Milling  Company,  by  Ko<hi 
as  ^i^sidmt,  and  was  paid  for  In  the  form 
of  a  caabi^'s  (dieck  payable  to  said  company. 
Tbe  cashier  testified  that  he  knev  the  mill- 
ing company  had  been  organized  at  Sioux 
Ci^,  but  did  not  know  whether  It  was  doing 
business,  and  did  not  inquire  about  these 
matters,  nor  look  up  the  respon^billty  of 
the  company,  of  Mr.  Ko<hi,  or  of  Mr.  Lewis, 

Tbe  president  of  the  bank,  Mr.  Gates,  tes- 
tified that  he  and  tbe  cashier  bad  charge  oC 
the  buying  of  notes;  tliat  from  July  30,  to 
Angnat  27,  1918^  the  bank  purchased  about 
20  notes  from  these  stock  salesmen,  and  dur- 
ing thla  time  th^  were  in  the  bank  about  six 
different  times.  He  says  be  was  aware  that 
SItzman  was  driving  around  the  country 
with  tbe  salesmen,  be  bad  seen  him  riding 
with  this  stock  salesman,  and  knew  what  they 
were  doing;  that  be  did  not  know  that  the 
notes  tbat  were  brought  In  were  for  stO(^ 
but  presumed  they  were ;  tbat  he  dealt  with 
Mr.  Eoon  as  president  of  the  milling  com- 
pany, because  Koon  told  him  be  was,  and  be 
never  made  any  loqulry  outside  in  reference 
to  tbe  matter,  and  tbat  at  the  time  be  bought 
other  notes  of  these  men  he  made  no  Inquiry 
as  to  what  consideration  vras  given  for  the 
notes.  Before  this  time  Koon  bad  endeav- 
ored to  sell  Gates  some  stock  In  the  com- 
pany, but  be  bad  declined  to  iray.  He  testi- 
fied that  he  did  not  usually  make  any  in- 
quiry in  r^ard  to  the  ctmslderatlon  given 
for  notes  purchased;  that  the  prlndpal 
thing  was  to  ascertain  whether  the  maker 
was  good.  It  was  some  time  after  the  pur- 
diase  of  the  note  before  anything  was  aald 
to  the  aivellee  with  regan)  to  it  Gates  also 
testified  tbat  he  and  the  cashier  had  some 
talk  about  tbe  purchase  of  tJkue  notes  be- 
fore they  were  bought 

[1]  I.  The  foregoing  is  a  gmeral  state* 
ment  ot  the  evidence  with  regard  to  the  pur* 
chase  of  the  note.  The  appellant  filed  a  mo- 
tion for  a  directed  verdict  in  its  behalf, 
which  was  owroled,  and  It  is  earnestly  in- 
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slated  that  said  motion  should  have  been 
■nstalned.  We  have  qnlte  recently  had  occa- 
sl(m  to  examine  the  authorities  on  this  qnea- 
tlon.  In  Connelly  v.  Ore^fleld  Savings 
Bank  (Iowa)  186  N.  W.  887,  we  reviewed  the 
question  of  whether  or  not  a  verdict  should 
be  directed  In  favor  of  the  holder  of  a  note 
under  circumstances  wy  similar  to  those  In 
the  instaot  case.  We  said: 

'  "OeneraDy  speatdng,  the  mere  fact  Qiat  the 
holder  of  a  note  teatifles  that  he  received  it 
without  knowledge  or  notice  of  any  defe<^ 
in  the  title  thereto  or  of  any  defense  on  the 
part  of  the  maker  is  not  snfficient  to  establish 
the  bona  fides  of  his  possession,  as  a  matter  of 
law." 

We  reviewed  the  anthorltles  at  langth,  and 
.do  not  deem  It  necessary  that  they  be  cited 
again,  or  thai  we  r^terate  Ibe  propositions 
announced  In  the  Connelly  Case.  Suffice  it 
to  say  that  we  adhoe  to  the  rales  therein 
laid  down. 

[2]  In  the  Instant  case,  the  officer  of  the 
bank  who  purchased  the  note  in  question  tes- 
tified tbat  he  purdiased  it  for  a  consldoratlon 
before  maturity,  and  without  any  notice  or 
knowledge  that  the  same  had  beai  procured 
fraudulently,  or  that  there  was  any  defense 
thereto.  Notwithstanding  this  dbect  and 
positive  testimony  on  the  part  of  the  offi- 
cer of  the  bank,  tmder  Uie  drcnmstances 
«bown  In  this  cdsei  and  under  our  previous 
beddings,  we  Uilnk  it  was  a  queetton  tor  a 
Jury  to  determine  wh^o:  the  note  had  been 
so  pondiaaed.  The  Jury  had  a  right  to  take 
into  consideratiDn  and  give  weight  to  the 
fact  that  Sltxman,  who  was  not  only  active 
In  eecuring  the  note,  but  also  Inatrnmental 
in  tntrodacing  the  stock  aalesnian  to  the 
offlctni  of  Uie  bank,  was  >*<inMfti*  a  director 
in  the  bank,  and,  while  not  actively  engaged 
in  the  managttnoit  of  the  bank's  business, 
was  associated  with  Its  officers  and  well 
known  to  them.  TbA  Jury  would  be  warrant- 
ed In  finding,  under  the  evidence,  that  the 
president  and  cashier  of  the  bank  both  knew 
that  Koon  uid  Lewis,  with  the  ascdstance  ot 
Sltsman,  were  engaged  in  the  bustneas  ot 
selling  Btodc,  and  that  tiiey  had  secured  at 
least  some  20  aotea  in  number,  of  varlona 
amounts,  which  the  appelant  bank  pur- 
daased  at  a  discount  The  fact  that  the  offi- 
cers Qt  the  bank  refrained  from  making  any 
Inquiry,  either  of  the  parties  otfaring  the 
notes  for  sale  or  of  the  makers  thereof,  with 
regard  to  the  consideration  for  which  the 
notes  were  givra,  is  a  circumstance  i^per 
to  be  considered  by  the  Jury  in  det«mlnlng 
whether  or  not  the  appellant  was  a  purchas- 
er In  good  faith. 

The  f&r^lng,  with  other  circumstances 
proven  by  the  evidence,  were  snffldnt,  un- 
der our  previous  holdings,  to  take  to  the 
jury  the  questl<m  of  wbeOm  or  not  the  ap- 
pelant was  a  good-faith  purchaser  in  due 
course.  The  court  did  not  err  in  overruling 
the  appellant's  motion  for  a  directed  verdict 


See  authorities  dted  and  discussed  in  Gm- 
n^ly  v.  Greenfield,  supra. 

[3]  XL  It  is  urged  that  the  court  «-red  In 
permitting  cwtaln  witnesses  to  testify  In 
regard  to  similar  representations  made  to 
Qte  witnesses  Kitterman  and  Bainbrldge.  It 
appears  that  these  two  witnesses  bad  also 
sabscrlbed  for  stock  at  the  solicitation  of  the 
three  salesmen,  Koon,  Tvewla,  and  Sltzman, 
who  sold  stock  to  the  appellee.  At  the  s<rfici- 
tatlon  of  these  salesmen,  the  witnesses  had 
gone  to  Sioux  City  with  the  salesmen  to  Inter- 
view other  parties  there  connected  with  the 
company,  and  error  la  predicated  upon  the 
conversation  proven  to  have  taken  place  be- 
tween the  witnesses  and  bU  of  said  parties  in 
Sioux  City  when  the  appellee  was  not  pres- 
et. In  cases  involving  frand  and  false  rep- 
resentation, proof  Is  allowable  of  the  fact 
that  similar  representations  hav^  been  made 
to  others  by  the  party  so  charged,  at  or  near 
the  same  time  and  In  connectltm  with  transac- 
tions of  like  character  as  showing  knowledge 
and  fraudulent  Intent  lirst  National  Bank 
V.  Wise,  172  Iowa,  24,  151  N.  W.  495;  Stotts 
V.  Fairfield,  163  Iowa,  726,  145  N.  W.  61: 
Gibson  V.  Seney,  138  Iowa,  S8S,  116  N.  W. 
325;  Elbert  t.  MltcheU,  131  Iowa,  696,  lOd 
N.  W.  181.  , 

The  transacttons  proven  in  this  case  were 
participated  in  by  the  same  parties  who 
made  the  r^resentatlons  to  api>ellee  and 
were  of  the  same  charact^  and  In  regard  to 
the  same  subject-matter,  and  made  at  or 
about  the  same  time.  We  think  they  were 
admissible  In  an  action  of  this  kind  tending 
to  show  knowledge  and  fraudulent  Intent  on 
the  part  of  the  parties  who  secured  the  note 
from  the  appellee.  This  matter  was  car^ 
fully  and  explicitly  covered  by  the  Instruc- 
tions of  the  court  so  that  the  Jury  must  have 
understood  the  ground  upon  which  this  tea- 
ttmcmy  was  admitted  and  the  purpose  for 
which  they  could  give  it  consideratlmi.  We 
find  no  errm  at  this  point 

[4]  in.  The  books  ot  the  milling  company 
were  brought  Into  conrt,  and  the  bookkeeper 
et  said  company  testlfled  in  regard  to  en- 
tries made  therein.  It  Is  contended  Out  It 
was  error  to  permit  the  bookke^w  to  tes- 
tify from  the  books  In  regard  to  the  entriee 
ther^  showing  the  assets  of  said  OMnpany, 
because  the  bookkeeper  testified  that  she  had 
no  personal  knowledge  of  the  truthfulness  of 
the  entries  shown  by  said  books.  The  books 
Showed  that  the  company  had  on  lulhd  In 
the  bank  aa  the  20tb  of  August,  1919.  a  cer- 
tain amount  of  mon^,  and  the  witness  testi- 
fied that  she  knew  this  only  to  be  correct  be- 
cause of  the  entries  in  the  books ;  that  the 
entries  wo-e  made  correctly  by  her  in  said 
books  under  the  direction  of  one  Mr.  John- 
son, who  wu  the  "fiscal  agent"  of  the  com- 
pany and  in  charge  of  the  books,  and  the  ea- 
tries  w»e  r^Iarly  made  tn  connection  with 
its  business.  We  think  that  upon  this  state 
of  tbe  record,  the  books  were  admistdble  for 
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the  pnrpom  for  vhldi  they  were  used  In  evl- 
doice.  BobortB  Oslas,  179  Iowa,  1141, 163 
M.  W.  684;  Banning  t.  Marlean,  121  Gal. 
240,  68  Pac  682. 

[I]  The  erldmce  of  an  ffionrt  who  had 
«Eamined  the  books  4^  tbe  milling  company 
and  testifled  as  to  their  contents  and  the 
facts  as  disclosed  therein,  regarding  the 
financial  condition  of  said  ctMupany,  was  also 
admissible  In  ertdoice. 

IT.  Objectlwi  Is  urged  to  10  lustrnctlonB 
glTOn  by  tbe  court  We  have  examined  all 
of  these  instructions  with  care,  and  also  the 
objectttms  lodged  against  each  of  them.  We 
find  no  error  therein  of  which  the  appellant 
can  Justly  make  complaint  The  instructions 
as  a  whole  fairly  presented  the  case  to  the 
Jury.  We  And  no  error  In  any  of  the  in- 
structUnu  which,  when  the  charge  Is  read 
as  a  irtude^  require  reversal  on  our  part 
The  case  seona  to  have  be«i  fairly,  snbmltr 
ted  to  the  ]ar7,,and  the  verdict  baa  aaM>ort 
tn  the  evidence. 

Finding  no  error  reQuiring  reversal,  the 
Judgment  of  tbe  lower  court  la  affirmed. 


STBVBN8,  O.  X, 
THUB,  JX,  ooncnr. 


and  BTAN8  and  AB- 


SECURITY  8AV.  BANK  V.  CAPP  et  aL 

(No.  34303.) 

(Supreme  Court  of  Iowa.   March  7,  1922.) 

1.  Bills  and  Botes  ^155— Note  reottlaf  waiv- 
er of  demand  and  sareeaisat  for  entteasion 

not  negotiable. 

A  note,  contuniDg  waiver  of  demand  no- 
tice and  protest  and  an  agreement  for  exten- 
don  irithont  notice.  Is  not  negotiable. 

2.  Appeal  aad  arrsr  ^1061  (4)— Olrsetlea  of 
verdict  for  plalatlff  held  error  wtthoat  praji- 
dloe. 

Where  plaintiff  assumed  a  burden  of  proof 
greater  than  required  under  Code,  |  3630,  but 
had  made  out  a  prima  fade  case  which  was 
not  met  by  defendant,  direction  of  verdict  for 
plaintiff  was  error  iritbout  prejudice. 

3.  Bills  and  notes  «=>524— Praduotton  of  aoto 
makes  prima  faols  case. 

PossesBion  of  a  note  by  payee  is  suffidetit 
evidence  of  title  to  make  a  prima  facie  case, 
and  this  rule  applies  it  the  note  Is  payable  to 
bearer,  or,  if  payable  to  order,  is  indorsed  in 
Uank. 

4.  Bills  and  aotes  «=»3I5— Indersse  of  nonae- 
gotlable  note  takes  subjset  to  maker's  de- 
fenses. 

An  ijtdorsee  of  a  nonnegotiable  note  takes 
It  sabject  to  all  equities  and  defenses  of  the 
maker  against  the  payee  indorser. 


fi.  Evldeiee  «3>397<2}>^rtttea  eeatraet  pre- 
saned  to  eoatain  aatlre  iqreenieat 

A  written  contract  Is  presumed  to  contsin 
tbe  sntire  agreement  between  the  parties. 

6.  Sales  «=»38(l)— Prindpals'  promise  to  fur- 
nish experienoed  aaleeman  h^d  sot  frauds- 
leat  reprasentatloa. 

A  seller's  promise  to  furnish  an  experienced 
Bslesman  to  go  with  its  agent,  who  pordiaaed 
Its  goods  for  resale,  to  sell  and  demonstrate 
the  use  thereof,  Md  merely  a  false  pnanise, 
failure  to  earry  out  wbicb  does  not  of  itself 
constitute  fraud. 

r/salea  «s>l8l(li)-EvIdenee  hoM  aot  to 
skew  fsllare  to  deliver. 

In  an  action  on  a  note  for  tbe  price  of 
goods  sold,  evidence  held  not  to  show  tenure 
of  consideration  by  failure  to  deliver. 

8.  Appsal  and  error  «3>l6g,  171(1)— New  Is- 
see  caanot  be  teadered  on  appeal,  and  trial 
flndlag,  correct  on  theory  pursued  by  par- 
ties, mast  stand. 

An  issue  cannot  be  tendered  in  the  first 
Instsnee  on  appesl,  and,  the  cause  having  pro- 
ceeded to  trial  on  the  tiieoty  presented  by  tiie 
issues  aa  made  \ig  tbe  parties,  the  trial  eourt'a 
finding,  If  correct  wi  tiiat  theory,  must  stani 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  H.  Applegate,  Judge. 

Action  to  recover  on  a  promissory  note 
executed  and  delivered  by  the  defendant 
Can>  to  the  defraidant  Peri7  Stock  Remedy 
Company,  and  sold  and  transferred  by  said 
company  In  blank  to  the  plaintiff.  Hie  trial 
court  directed  a  verdict  in  favor  of  the  plain- 
tiff at  the  close  of  all  the  testimony,  and  en- 
ter^  Jndgmeut  against  defendant  Capp,  who 
appeals.  Affirmed. 

Harry  Wifvat,  of  Perry,  and  E.  W.  Ulng- 
well,  of  Adel,  for  appellant 
S,  Trevarthen,  of  Ferry,  for  appellee. 

DB  GBAFF,  J.  Plaintiff  as  Indorsee  sues 
to  recover  from  the  maker  and  the  payee  in- 
dorser on  a  promissory  note  In  worda  and 
flgnrea  aa  follows: 

'Terry,  Iowa,  April  29,  1820. 
"Demand  after  date,  for  value  received  we 
Jointly  and  severally  as  prinoipslB  promise  to 
pay  to  the  ordw  of  Perry  Stock  Bemedy  Oom- 
paoy,  at  Security  Savings  Bank,  Perry,  Iowa, 
four  tiiousand  dollars,  with  -interest  st  the 
rate  of  8  per  cent,  per  annum  from  date,  pay- 
able semiannually.  Any  default  in  the  payment 
of  principal  or  interest  shall  cause  the  whole 
amount  to  become  due  and  payable  at  once, 
and  any  defaulted  prindpal  or  interest  shall 
draw  interest  at  the  rate  of  8  per  cent  per 
annum.  Upon  default  in  payment  we  agree 
to  pay  attorney's  fees  and  collection  expenses. 
Makers,  Indorsers,  and  guarantors  waive  de- 
mand for  payment,  notice  of  nonpayment,  no- 
tice of  protest  hereof  and  agree  to  extension  of 
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time  on  this  Dot«  without  notice  and  any  jus- 
tice of  the  peace  may  hare  jurisdiction  hereon 
to  th«  amount  of  $300.  P.  O.,  Bouton,  la. 

"Matt  Capp." 

Tbis  l8  a  renewal  note,  and  was  necuted 
and  delivered  by  Capp  in  lieu  of  a  $4,000  note 
bearing  date  November  26,  1919,  wbldi  was 
canceled  and  surrendered  upai  the  execution 
of  tbe  new  note.  Stmultaneonsly  witb  the 
ezecntlon  of  the  original  note  tbe  following 
unilateral  contract  was  signed: 

"We,  the  Ferry  Stock  Remedy  Manufactar- 
ing  Company  of  Perry,  Iowa,  hare  this  day 
and  date,  November  25-19,  sold  to  Matt  C^p 
fifty  thoQsaad  pounds  of  remedy  for  mall  or- 
ders and  all  goods  sold  in  Polk  county  to  be 
turned  over  to  Matt  Oapp,  all  goods  to  be 
shipped  as  ordered  by  said  agent.  This  car  ot 
remedy -sold  at  eight  cents  per  ponnd,  whole- 
sale price.  C.  B.  Boyer,  Territory  in  Dallas 
county  from  road  east  of  Schnoor  farm  be 
gets  from  there  north,  south,  east,  and  west" 

[1]  The  note  In  suit  Is  not  a  negotiable 
Instrument  Qninn  v.  Bane*  182  Iowa,  843, 
164  N.  W.  7S8.  It  appears,  bowevor,  tbat 
plaintiff  in  its  amoided  and  substituted  peti- 
tion predicates  a  cause  ot  action  tm  the 
theory  that  the  note  Is  negotlaUo.  One  par- 
agraph of  tbe  petition  reads: 

"That  on  the  2Stb  day  of  November,  1919, 
Ahe  Perry  Stock  Remedy  Company  by  C.  B. 
Boyer,  transferred,  sold,  and  assigned  said 
note  to  the  plaintiff  her^  for  good  and  rain- 
able  consideration  and  indorsed  the  same  in 
blank  on  the  back  thereof.  That  tbe  plaintiff 
is  a  bona  fide  purchaser  of  said  note  and  a 
holder  in  good  faith  before  maturity  thereof." 

Defendant  Capp  In  his  answer  alleges 
fraud  In  the  Incqition  of  the  note,  and  by 
plea  of  general  denial  states:  ' 

"That  he  denies  that  tbe  plaintiff,  is  a  bold- 
er in  due  course  without  notice  of  the  note  sued 
upon,  and  that  at  the  time  he  purchased  said 
note  was  fully  advised  as  to  tbe  conditions  sur- 
rounding said  note  and  the  making  thereof." 

Plaintiff  departed  somewhat  from  the  us- 
ual manner  and  method  In  the  statement  of 
cause  of  action  In  a  case  of  this  diaracter, 
and  consequently  the  logical  order  in  the 
presentation  of  evidence  was  not  followed. 
Plaintiff  undoubtedly  viewed  this  note  at  the 
time  tbe  action  was  instituted  as  a  negoti- 
able instrnment,  but  this  did  not  make  it 
so.  The  defendant  denied  that  the  plalntilE 
bank  was  a  holder  in  due  course,  but  the 
reason  assigned  therefOr  was  not  that  the 
note  Itself  was  not  negotiable  in  form,  and 
therefore  could  not  possess  negotiability,  but 
that  the  bank  was  acquainted  and  advised 
of  the  fraud  in  the  Inception  of  said  not^  and 
took  same  with  notice'  of  defects.  These 
issues  having  been  joined  in  the  manner  in- 
dicated, the  cause  proceeded  to  trial ;  plain- 
tiff assuming  the  burden  of  proof  In  the  first 
Instance. 

Upon  the  close  of  all  the  testimony  plaln- 


tUt  moved  tbe  court  to  direct  a  Tccdlct  in  its 
favor  for  the  following  reasons: 

"<!)  That  there  Is  no  evidence  in  this  case 
that  the  plaintiff  bank  was  ever  a  party  to  any 
misrepresentatioDs  of  any  kind,  or  that  they 
had  knowledge  of  any  defects,  in  tbe  par- 
chase  of  said  note. 

"(2)  That  there  is  no  evidence  sufficient  to 
go  to  the  jury  such  that  any  reasonable  man 
could  return  a  verdict  In  favor  of  the  defendant 
Capp,  as  against  the  jdaintiff  herein. 

"(3)  That  the  defendant  admits  that  he  has 
absolutely  no  claim  against  tbe  plaintiff  here- 
in by  virtue  of  any  transaction  in  connection 
witb  the  purchase  of  said  note. 

"(4)  That  defendant  admits  executing  the 
contracts,  more  particularly  EzMblt  1,  which 
is  a  written  contract  for  tbe  absolute  sale 
of  tbe  amount  of  merchandise  covered  by  said 
note,  and  that  Exhibit  Q  la  a  renewal  of  said 
note  in  this  cause;  and  that  the  defendant 
admits  that  he  never  demanded  all,  or  part, 
of  the  said  goods  from  the  Perry  BtoA  Rem- 
edy Company,  and  that  therq  is  no  evidence 
that  the  plaintiff  bank  was  ever  a  party  to  tbe 
contract  eilstlng  between  the  parties  in  this 
cause." 

This  motion  was  snstained  generally. 

[2, 3]  A  plalntifC  is  not  compelled  to  prove 
more  than  is  necessary  to  oititle  him  to  the 
relief  asked  for,  and  a  defendant  not  mora 
than  sufficient  to  sustain  bis  defense.  Code, 
S  3639;  Lee  v.  Coon  Baplds  Nat  Bk^  166 
Iowa,  242,  144  N.  W.  630.  Tbe  plaintia  here- 
in assumed  a  burden  of  proof  greater  than 
required.  Possession  of  a  promissory  note  by 
the  payee  is  sufficient  evidence  of  title  to 
make  a  prima  facie  case.  Tullis  v.  McClary, 
128  Iowa,  493,  104  N.  W.  505.  The  same 
rule  appli^  if  the  instrument  is  payable 
to  bearer,  or,  If  payable  to  order,  is  Indorsed 
in  blank.  American  Ex.  Co.  r.  People's  Sav- 
ings Bank,  181  N.  W.  701.  Therefore  tlie 
error  assigned  by  appellant  Is  error  without 
prejudice. 

[4-1]  We  will  not  presume  that  the  learned 
trial  judge  construed  the  note  in  suit  as  a 
negotiable  Instrument  The  bank  was  a  mere 
assignee  or  transferee,  and  any  defense 
which  the  maker  might  Interpose-  as  against 
the  enforcement  of  this  obUgatlon  by  the 
payee  was  available  to  bim  as  against  the 
assignee  bank.  The  plaintiff  took  said  note 
subject  to  all  equities  and  defenses.  Tbia 
being  true,  did  the  defendant  establish  the 
fraud  pleaded?  The  contract,  Kxhlblt  1. 
was  In  writing,  and  it  Is  presumed  to  contain 
the  entire  agreement  between  tbe  parties 
hereto.  Rath  v.  Scboon.  182  N.  W.  190.  De- 
fendant Capp  in  bia  answer  alleges: 

"That  his  signature  to  said  note  was  obtnlDed 
by  fraud  and  fraudulent  misrepresentation  of 
the  payee,  the  Perry  Stock  Remedy  Company 
and  Its  owner,  C.  B.  Boyer;  that  said  note  was 
given  pursuant  to  an  oral  contract  of  the  pur- 
chase of  00,000  pounds  of  stock  food,  and  of 
an  agency  to  seU  the  same  in  the  eonnty  of 
Polk  and  state  of  Iowa,  and  the  representstiMk 
that  the  said  Peziy  ^ck  Bemedy  Gomptny 


Digitized  by  Google 


Iowa) 


STATE  T.  McDOUGAI* 
(ISS  N.W.) 


920 


and  0.  B.  Boyer  would  fornlth  to  tUa  defend- 
ant 0Q«  Temple,  an  experienced  salesman,  to  go 
witb  and  sell  and  damonatnto  tiie  nae  of  said 
■took  remedj." 

[7]  This  was  merely  a  false  promise  In 
fntnro.  and  not  sufQclent  to  predicate  fraud. 
That  be  "would  furnish"  a  salesman  Is  not  a 
material  past  or  existing  fact,  nor  It 
coupled  with  any  such  fact  It  Is  a  collater- 
al matter,  and  It  Is  not  shown  that  such  a 
promise,  if  made,  was  made  with  a  secret 
Intention  of  nonperformance.  City  Deposit 
Bank  t.  Green,  138  Iowa,  1S6,  U5  N.  W.  8S3. 
The  mere  failtire  to  carry  out  a  promise  In 
futuro  does  not  per  se  constitute  fraud.  City 
National  Bank  v.  Mason,  186  N,  W.  30.  No 
other  fraud  speciQcatlou  Is  established  by 
the  evidence,  but  It  Is  contended  that  the 
stock  food  agreed  to  be  delivered  under  the 
contract  and  for  which  the  note  was  given 
was  never  delivered,  and  consequently  there 
was  a  failure  of  consideration. 

Defendant  testified:  . 

"Boyer  never  told  me  whether  he  bad  the 
stuff  or  did  not  have  It  He  never  showed  it 
to  me.   He  never  offered  it  to  me." 

He  further  tesUfled: 

"I  don't  think  that  I  ever  denied  my  liability 
on,  tbat  note  as  far  as  the  bank  Is  concern- 
ed before  suit  was  brougfat  At  the  time  I 
executed  the  [renewal]  note,  I  offered  to  sell 
the  goods  back  to  Boyer.  He  told  me  he  did 
not  mnt  them.  He  told  me  he  did  not  want 
the  stock." 

Clearly  there  was  an  Intention  to  deliver. 

[I]  It  is  the  rule  of  this  court  that  an  is- 
sue cannot  be  tendered  In  the  first  instance 
on  appeal.  Furtbermore,  Hie  Issues  in  this 
case  having  been  framed  by  the  parties  there- 
to and  the  cause  having  proceeded  to  trial  on 
the  theory  presented  by  the  issues  thus  made, 
the  finding  of  the  trial  court  must  stand. 

The  ruling  of  the  trial  court  is  correct  on 
either  theory.  The  evidence  does  not  support 
the  plea  of  fraud,  and,  the  bona  fides  of  the 
purchaser  not  being  Involved,  it  follows  tbat 
no  fact  questiim  arises  in  this  partieniar. 
Tbe  judgment  entered  is  affirmed. 

STEVENS,  O.  J.,  and  WBATBB  and  PRES- 
TON, JJ.,  eoncor. 


STATE  V.  MoDOUGAL.    (No.  33974.) 

(Supreme  Court  of  Iowa.  March  7,  1922.) 

I.  Crlsiinal  law  «=»I023(2)— Ruling  sustataing 
directed  vennct  of  acquittal  Is  flnal  though 
so  formal  JudomeBt  entered. 
Under  Comp.  Code,  {  9518,  requiring  that 
the  eooit  render  judgment  of  acquittal  imme- 
diately on  retam  of  a  directed  ver^t  its  rul- 


ing sustaintng  defendant's  motion  is  final  as 
to  him,  supporting  an  appeal,  though  no  formal 
ju<}Bment  of  acquittal  was  entered. 

2.  Crinlsal  law  «=s»l024(l2)— No  i^peal  froM 
Judgnost  for  costs  against  stats  la  orimlnal 
oasfc 

No  appeal  will  lie  from  a  judgment  against 
the  ^  state  for  costs  in  a  eciminal  case,  unless 
^pm9  matter  in  reference  thereto  has  been 
passed  On  Iqr  the  trial  court 

3.  Criminal  law  144(5)— Presumptlea  Is  la 
favor  of  appellate  court's  Jurisdiction. 

Under  Code  Supp.  1013,  |  4139,  requiring 
that  an  objection  to  the  Supreme  Court's  ju- 
risdiction of  an  appeal  be  made  in  printed  form, 
etc.,  the  presumption  Is  in  favor  of  the  ju- 
risdiction, and  mere  paucity  of  tbe  reatals  In 
the  abstract  are  immaterial,  in  criminal  as  well 
B8  dvil  cases,  in  view  of  Comp.  Code,  {  0671. 

4.  Criminal  law  «=>!  165(1)— Denial  of  motion 
to  submit  easo  as  of  data  on  wtatoh  appel- 
laat's  argnmsot  shesld  havs  boon  Wad  held 
not  prejndlelal. 

Where  an  appeal  by  the  state  was  set  to 
be  heard  on  October  20,  but  was  not  heard  and 
submitted  until  tbe  foUowing  February,  when 
the  ease  was  fully  argne'd  by  both  parties,  the 
court's  denial  of  defendant's  motion  to  submit 
the  case  aa  of  September  20,  when  appellant's 
argument  should  have  been  filed,  was  not  prej- 
udidal  to  defeudapt  who  was  acquitted,  though 
such  argument  was  not  served  on  him  until 
October  10. 

5.  Criminal  law  9»II32— Conrt  will  not  re- 
fuse hearing  boeause  arvuments  not  filed  In 
tine,  where  no  prejndloe  appean. 

Whether  an  argument  will  be  considered, 
though  not  filed  in  time,  is  within  tbe  discre- 
tion of  the  Supreme  Court  which  ordinarily 
win  not  refuse  to  permit  a  hearing  where  no 
prejudice  appears. 

6.  CorporatlBsa  <8=3324— Falsity  of  Items  in 
corporate  statement  held  admlsslMe,  though 
not  pleaded,  to  prove  falsity  of  Item  pleaded. 

In  a  prosecution  under  Code  Supp.  1013,  S 
1641-g,  for  pablisbing  a  false  finandal  state- 
ment as  to  the  amount  of  cash  held  by  a  cor- 
poration in  banks  and  the  low  cost  of  selling 
stock,  evidence  as  to  the  falsity  of  other  items 
of  resources  than  that  of  cash  in  t>ankB,  the 
falsity  of  wbicb  was  not  proved,  held  admissi- 
ble, though  not  pleaded,  as  bearing  on  the 
falsity  of  the  statement  as  to  the  low  cost  of 
the  sale  of  stock. 

7.  Indlotment  aad  Information  «=965  —  Only 
suoh  facts  need  be  stated  In  Indlotment  as 
mutt  be  proved  on  trial. 

Only  such  facts  need  be  stated  in  the  in- 
dictment as  are  required  to  be  proved  on  the 
trial,  and  it  is  not  necessary  to  plead  all  the 
evidence. 

8.  Criminal  law  «=»338(l)— Logically  relevant 
facts  are  admissible;  "relevaniqr," 

Whatever  facts  are  logically  relevant  are 
legally  admissible,  an  offer  to  prove  a  fact  in- 
volving an  assertion  that  such  a  relation  exists 
lot^cally  between  it  and  the  fact  in  issue,  tbat 
the  existence  of  the  former  raiders  more  preb- 
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able  or  improbBUa  the  ezlitenee  <rf  tihe  Ittter, 
which  relatkin  is  termed  "relenner.'* 

[Bd.  Note^For  other  definltione.  see  W«rdi 
and  PhraeeB,  First  and  Second  Series,  Bele- 
Taut] 

9.  CorporatieiM  4s»324— False  statement  as  to 
oMt  of  stfllKg  stoek  oompleaously  f rioteil  ea 
eorporato  ttotiimnt,  held  part  thwfof  oB 
mttrlai, 

A  statement  as  to  the  «ost  of  sdUng  stoek, 
printed  in  red  ink  and  lai^er  type  in  a  cor- 
porate financial  statement,  is  a  part  thereof 
and  material,  under  Code  Sapp.  1913,  |  1641-fe, 
penalising  false  statements  by  corporate  officers 
intended  to  affect  the  market  value  of  corpo- 
rate shares. 

fO.  Criminal  law  189— Causa  ravarsotf  aa 
state's  appeal  aot  ramaadoi  whara  iafaaiaat 

waa  aoqalttad. 

Where  defendant  waa  acquitted,  a  caase  re- 
versed on  the  state's  appeal,  because  of  errone- 
ous ozdnsion  of  eridence,  wHI  not  be  re- 
manded for  new  trial. 

'  Appeal  from  District  Court,  Folk  Oonnty; 
Lester  L.  TtumipscHi,  Judge. 

TtM  trial  court  excluded  certain  evidence 
offered  by  the  state,  and  then  sustained  de- 
faodanf a  motion  to  direct  a  Terdlct  of  ac- 
quittal. The  state  ^^teala.  Reversed- 

Ben  J.  Oibaon,  Att7-  Oen.,  B.  J.  Powers, 
Asst  Att7.  Gen.,  and  A.  G.  Blppej,  of  Des 
Moines,  for  the  State. 

Ohas.  S.  Bradabaw  and  Gasper  Sdioik, 
boOi  of  Dea  Molnea,  for  ajvallee. 

PBBSTON,  J.  [t]  1.  At  the  outset  appel- 
lee raises  the  ijuestion  that  this  court  has 
no  Jurlsdictlou  to  entertain  the  appeal  for 
the  reason  that  no  final  Judgment  was  en- 
tered against  the  state.  The  record  does  not 
show  a  final  judgmrat  against  the  state  for 
costs.  But,  as  said,  the  court  sustained  de- 
fendant's motion  for  a  directed  verdict  of 
acQulttal.  and  directed  the  Jury  to  return 
such  a  verdict,  and  such  verdict  was  (dgned 
and  returned  to  the  court,  aa  directed.  This 
waa  final  as  to  the  defoidant.  The  statute 
{section  9618,  Compiled  Code)  mrovldes  Uiat 
under  such  drcnmstances  the  court  must 
render  Judgmoiit  of  acQuittal  immediately. 
There  waa  nothing  else  for  the  coart  to  do, 
upon  anataitting  the  motion,  but  to  enter 
Judgment  or  direct  it  to  be  done.  It  may  be 
that  we  should  indulge  the  presumption  tluit 
the  trial  court  did  its  duty.  Under  the  stat- 
ute cited  latw  In  the  i^lnion,  we  think  there 
la  such  a  presumption.  It  would  hare  been 
a  simple  matter  to  have  entered  Judgment 
On  the  other  hand.  It  would  have  been  a  sim- 
ple matter  for  appellant  to  state  the  fact  in 
the  abstract,  if  it  is  a  fact,  that  the  Judg- 
ment was  entered,  or  perhaps  to  have  asked 
the  court  to  enter  the  Judgment  If  it  waa  not 
draie.    No  criticism  Is  Intended,  and  yet 

^aarof  oOm  mam  ase 


these  small  matters  in  600  or  600  caaea  a 
year,  wbldi  are  argoad  at  aome  length,  aome- 
times  make  unnecesaary  labor  for  the  court 
and  eonnad  aa  well.  The  ooort  had  anflMV- 
Ity  to  role  on  defendant* a  motion.  The  ralr 
Ing  aided  the  case,  so  far  aa  the  defendant 
is  concerned,  even  tliough  no  formal  Judg- 
ment of  acquittal  was  entoed.  We  aasunw 
defendant  would  not  contend  otherwise. 

[2]  The  only  other  Judgmoat  which  omdd 
have  been  rendered  wooUl  have  beai  ag^nat 
the  state  for  coats.  We  suppose  no  execution 
could  Issue  against  the  state  to  make  auch  a 
Judgment  We  do  not  understand  that  costs 
in  criminal  cases  are  paid  in  that  method. 
It  has  been  held  that  costs,  in  (me  aenae^  are 
not  a  part  of  the  Judgment,  and  no  appeal 
would  lie  from  each  a  Judgment,  unleaa  some 
matter  in  reference  thereto  has  been  passed 
upon  by  the  trial  court  Fiaher  t.  Ballway, 
104  Iowa,  688.  690.  73  N.  W.  1070;  Young 
Butherford,  176  N.  W.  241,  242.  Wo  have 
held  that  the  ruling  on  a  motion  to  direct 
a  Twdict  Is  appealable,  and  in  some  cases. 
If  necessary,  the  appeal  will  be  considered 
as  taken  from  an  order  directing  a  verdict, 
where  the  record  fails  to  show  that  any 
Judgment  was  rendered.  Olaiit  t.  Tan  Lood, 
108.  Iowa.  250.  T9  N.  W.  88,  76  Am.  St  Bep. 
219;  Gibson  v.  Iowa  Legion  of  Honor,  178 
Iowa,  1166,  1179,  169  N.  W.  639.  The  nodoe 
of  appeal  in  the  instant  case  recites  fba.t 
"notice  tjt  appeal  was  duly  given  in  the  man* 
ner,  and  within  the  time  specified  by  atat^ 
ute,  and  service  made  and  return  thereof 
filed,  as  provided  by  law."  It  does  not  iwdte 
whether  the  appeal  Is  from  a  final  Judgment 
or  the  ruling  on  the  motion  for  verdict  No 
ctnnplalnt  Is  made  as  to  the  form  of  the 
atatanent  In  the  abstract  in  this  matter. 

[9]  But  aside  from  all  these  matters,  the 
statute  (section  4139,  Suivtement  1013)  pro- 
vides that  all  objectlcms  to  the  Jurisdiction 
of  the  court  to  entertain  an  appeal  must  be 
made  in  printed  form,  stating  specifically 
the  ground  thvnot,  and  served  upon  the  ap- 
pellant or  his  attorney  of  reccffd,  not  less 
than  10  days  before  the  date  assigned  for 
the  submlsaim  of  the  case.  We  do  not  un- 
derstand appellee  to  claim  that  this  provi- 
sion of  the  statute  was  compiled  with.  Tlie 
rules  of  procedure  in  dvll  cases  are  appli- 
cable to  appeals  in  criminal  cases,  at  least  so 
far  as  applicable.  Compiled  Code,  S  9571. 
We  have  held,  under  section  4139,  that  the 
presumption  is  in  favor  of  the  Jurisdiction, 
unleaa  appellee  specifleaUy  danonstrates  that 
the  court  Is  without  Jurisdiction,  and  in  the 
manner  pointed  out  by  the  statute;  that 
mere  paucity  of  the  recitals  in  the  al»tract 
are  no  longer  of  consequence;  that  In  the 
absence  of  objections)  and  In  the  manner 
pointed  out  by  the  stetute,  we  Indulge  the 
presumption  that  the  record  presoits  nothing 
bat  Chat  which  we  have  power  to  revtew. 
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SawTor  t.  Amboc,  177  Iowa,  218,  1S8  N.  W. 
679;  BVinko  v.  Kelahelmer,  180  Iowa,  2S1, 
262, 168  N.  V.  289.  Wa  tblnk  appellee'a  ob- 
JeoCton  as  to  fhls  ftatma  of  0ie  caae  is  not 
weU  taken. 

[4]  2.  Apptftot  fnrttooantaodatbat  appdF 
Unt's  artnawttt  ahoold  have  been  filed  Sep- 
tember 20;  1021.  Ihwe  waa  a  dtiay  a 
few  dan  uid  It  waa  not  aemd  upon  aiipdl- 
laa  vntU  October  10.  i^pellee  filed  a  mottou 
to  affirm,  or,  ratbar.  Out  tbo  cue  ahould  be 
BUbmltted  aa  of  the  date  of  ^tpellanfe  de- 
fatdt,  and  ma  qneatlott  la  now  preaented  in 
the  Mete. 

ApDeDee  atatei  tbat  It  lud  tbe  option  to 
bave  the  case  Bubmltted  upon  tbe  record  tben 
so  flle^  bnt  concedes  tibat  sodi  option  is  sob- 
ject  to  tbe  discretion  of  tbe  trial  court  It 
la  dalmed  bj  appellee  tbat  tbe  appeal  was 
regularly  set  to  be  beard  on  Octobw  20, 1921, 
but  It  waa  not  beard  and  submitted  until 
February,  IHSZ,  and  tbe  case  Is  fully  argued 
by  botb  parties.  This  being  bo^  and  defend- 
ant bavlng  bew  acQultted,  we  are  unable  to 
see  that  any  prejudice  has  zsaulted  to  him. 
Hbe  abstract  doss  not  show  tbe  reason  for 
tbs  postpmonent  to  XWnnaxy.  "Vntta  so 
many  cases  before  the  court,  it  would,  of 
course,  be  the  better  practice,  and  cauie  less 
confodoQ,  If  tbe  rules  were  observed,  end 
flUnca  made  In  accordance  therewith. 

[I]  Ws  realise  Oat  tbls  Is  not  always 
practleaUe.  However,  It  Is  a  matter  within 
tbe  discretion  of  the  court  whether  argu- 
ments will  be  considered,  even  though  not 
filed  In  tlme^  Ordinarily  we  do  not  refuse  to 
permit  a  hearing  where  no  prejudice  ap- 
pears. Buehner  t.  Creamery  Ck).,  124  Iowa, 
445,  100  K.  W.  845.  104  Am.  St  Rep.  S54; 
Baker  t.  Oughton,  130  Iowa,  35,  106  N.  W. 
272;  Wood  r.  Hall,  138  Iowa,  808,  110  N. 
W.  270;  Moore  t.  Crandall,  146  towa,  25, 
124  N.  W.  812.  140  Am.  St'Rep.  276;  Fllck- 
Inger  t.  Insurance  Oo.,  136  Iowa,  258,  118  N. 
W.  824. 

[I]  8.  Coming  now  to  the  merits  of  the 
ai^}ea1:  The  errors  complained  of  relate  to 
tbe  mllngs  of  the  trial  court  excluding  cer- 
tain evidence,  offered  by  tbe  state.  The  de- 
fendant was  Indicted  under  section  1641-g. 
Code  Supplement  1913,  relating  to  false  state- 
ments by  corporate  officers  Intended  to  affect 
tbe  market  value  of  onporate  Shares,  whlcl^ 
provides: 

"Every  director,  ofllcer,  or  agent  of  any  cor- 
poration or  ioiat-stoek  easodatlon,  who  laiow- 
ln(^  concurs  In  making,  pnUlsblng,  or  posting, 
either  generally  or  privately,  to  the  stoddiold< 
ers  or  other  persoDs,  any  written  report,  ex- 
hibit, or  statement  of  Ita  affairs,  or  peenniary 
condition,  or  book,  or  notice  containing  anj 
matertid  statement  wliich  is  false,  or  any  un- 
tme  or  wilfally  or  fraudolently  exaggerated  re- 
port prospectus,  account  statement  <^  opsra- 
tions,  valBe%  business,  profits,  axpeaditores, 
or  prospect^  as  say  other  paper  or  document 


intended  to  produce  n  give,  or  having  a  ten- 
den^  to  produce  or  give,  the  shares  of  sto<^  In 
such  corporation  a  greater  value,  or  a  less  ap< 
parent  or  markst  value,  than  they  really  pos- 
sess, Is  guilty  of  a  felony,  and  •  •  •  shall 
be  punlahed,'*  ete 

On  October  22.  1010,  tbe  defendant  was 
treasurer  and  a  director  In  the  now  defunct 
Associated  Packing  Cottipany,  b^g  liquidat- 
ed under  a  receiver.  At  that  time  one  Frlsbe 
was  ptesldoit  and  B.  V.  Cheshire  was  ac- 
countant of  tbat  comitany.  The  evidence 
was  such  as  that  it  could  be  found  that  de- 
fendant knowingly  concurred  in  making  and 
pubilshlDg  a  statement  of  the  affairs  and  pe> 
cuniary  condition  of  the  packing  company, 
as  of  the  date  last  given.  Sucb  -statement 
was  smt  out  and  given  to  different  persons. 
Tbe  substance  c£  ttie  statement  is  as  followa: 

Financial  Statement  of  the  Associated  PaeUng 
Company,  as  of  the  Year  Bh^'Sg 
October  22,  Iftl^ 

Resources. 

Cash  fai  hand  f     7,082  65 

Gash  in  banks   77,862  43 

Bills  receivable   2.477,628  40 

Plant   165,000  00 

Beal  estate,  water  and  ice  supply    685.000  00 

Sand  and  gravel   60,000  00 

Elevator   76,000  00 


Uaterials  and  tools. 


45,000  00 


And  other  miscellaneous  named 
items,  snch  as  office  fixtures, 
stationery,  and  so  on,  making  in 

an  a  total  of  |8.480,»46  48 

Deficit   144^041  OS 

$3,633,987  48 

35.728  sbaree  aold  at  a  cost  of  4032  percent 
[This  last  item  is  printed  in  red  printers*  Ink, 
and  In  la^er  type.] 

lisbiHties. 

Owbig  on  reSi  estate  contract. .  .f    BO^OOO  00 

Aeeonnta  payable   1,187  40 

Capital  stock   2.672,800  00 

88,688,987  48 

Hie  indletmeBt  ebargee;  In  substance  that 
def aidant  being  tbm  and  there  an  officer 
and  agsnt  at  said  packing  caempany,  a  o«po< 
ration,  etc,  did  th/m  and  tbers,  knowingly 
and  fid<mionsl7,  concur  In  making  and  pub- 
lishing a  written  statement  of  the  afCslrs 
and  peconlary  ooodltlon  of  said  Associated 
Paddng  Company,  wltb  tbe  Intut  to  pro- 
duce, and  five  to  tbe  shares  of  stock  of  sucb 
corporation,  a  greater  value  tbsn  they  really 
asessed;  tbat  defendant  did.  knowlni^ 
and  felonlonSly,  omeur  In  making  and  pub- 
lishing a  financial  statement  of  aald  packing 
company  as  of  the  year  ending  October  22, 
1819  (same  as  before  set  out) ;  and  tbat  said 
defendant  therein  did,  knowingly^,  falsely. 
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state  tliat  aaSA  packing  ctsnpany  had,  as  a 
resource,  cash  in  banks  In  the  Bam  of  $77,- 
862.43,  and  that  86,728  shares  of  stock  had 
been  aeUd  In  said  packhig  company  at  a  cost 
of  4.032  par  cent;  and  that  said  written 
statement,  as  to  the  amonnt  of  cash  In  banks, 
and  the  cost  of  making  the  sale  of  said  35,- 
728  shares  of  atpdi  of  said  cinporation.  was 
false,  and  known  to  the  defiendant  to  be 
falser  at  the  time  It  wi^  made ;  and  that  the 
aforesaid  written  statement  of  the  financial 
condition  of  aifolis  and  pecuniary  'condi- 
tion of  said  corporatlou  was  then  and  there 
made  and  published  with  the  unlawful  intent 
on  the  part  of  d^endant  to  produce,  and  to 
hare  a  teodency  to  produce,  and  give  to  the 
shares  of  jatock  in  said  C(»rporation  a  greater 
value  than  they  really  possessed,  and  that, 
in  truth  and  In  fact,  the  said  corporation  on 
said  date  had,  as  the  amount  cash  In 
banks,  only  about  the  sum  of  $7S/X>0,  and 
that  cost  of  selling  said  86,728  shares  of 
stock  of  said  corporation  greatly  exceeded 
4.032  per  cent  of  the  amount  received  there- 
f<Mr,  as  the  itefendant  well  knew. 

It  appears  that,  prior  to  Oie  statment 
Just  referred  to,  another  statement  was  pre- 
pared, the  total  footings  or  resources  of 
which  were  the  same  as  Uie  one  set  out,  and 
which  Is  substantially  the  same  as  the  one 
set  out  in  the  Indictment  with  this  exception, 
that  the  cash  in  banks  was  given  as  $73,059.- 
43,  and  there  was  another  item  of  $4,803, 
premium  on  a  life  Insurance  policy  on  the 
life  of  the  president  of  the  concern,  Frlsbe. 
This  last  Item  did  not  appear  in  the  state- 
ment first  set  out  The  packing  company  is- 
sued its  check  for  the  premium  above  stated,, 
and  delivered  It  to  the  agent,  who  carried  it 
for  a  time,  and  during  such  time  It  was 
not  considered  an  asset  of  the  insurance 
company.  The  application  was  at  first  re- 
jected, and  a  short  time  afterwards  the  ap- 
plication was  accepted  by  anothor  company. 
The  check  was  not  cadied  until  a  weA 
or  two  after  October  22.  The  last  two  Items 
above  mentioned,  added  together,  equal  $77,- 
862.43,  which  reiffeseuts  the  cash  in  banks 
In  the  statement  before  quoted.  Tliis  being 
so,  the  state  did  not  at  the  trial,  and  does 
not  now,  claim  that  the  Item  as  to  cash 
In  banks  was  false.  It  wilt  be  observed 
that  the  taidictment  charges  falsity  in  the 
statement  as  to  but  the  two  Items,  cash  In 
banks  and  the  cost  of  sellii^  the  shares  of 
stocdc.  The  state  does  claim  that  such  Isst 
statemait  was  and  Is  false;  that.  If  the  ac- 
tual resources  had  been  set  forth  and  usM  as 
the  basis  for  estimating  the  cost  of  the  sale 
of  stodc,  it  would  have  aroroxlmated  SO  or 
85  per  cent,  instead  of  4.032  per  cent  as 
represented.  Tbt  dUference  between  the  re- 
sources and  liabilities,  given  In  the  statement 
as  deficit,  r^trescnts  tiie  cost  of  promotion 
at  said  of  stodL  The  method  of  arriving  at  | 


the  cost  of  sdllng  par  sbare  was  to  divide 
the  amount  of  the  dejSdt  Inr  the  niiml>er  of 
shares.  Olie  quotient  Is  4jOB2  per  cmt 
Doubtiesa  tin  theory  of  the  pleader  in  drnw^ 
ing  the  Indictment  was  that  if  the  Item  1b 
the  statement  as  to  cash  In  banln  was  fala^ 
In  that  It  was  too  large,  this  would  increase 
the  resources  and  decrease  the  deficit,  and 
thus  make  it  MVear  ttiat  the  eoat  of  asahag 
was  lower,  more  ectmomicai,  and  thus  in- 
crease tiie  value  of  tiie  ttotk.  If  tin  amount 
stated  as  cash  In  baidu  was  overstated.  It 
would  show  that  the  cost  of  selling  was  un- 
derstated and  Ouxefyn  false.  But  when  tbe 
evidence  vrent  In,  tt  was  shown  that  the 
amount  of  cash  In  banlu  was  not  false;  nie 
question  is  vrttetber,  as  a  matter  «C  jevktaDoet 
the  stat^  in  attonpting  to  Show  tbB  fUslty 
of  the  cost  of  sdUng  stotik,  was  conflned  to 
the  one  item  as  to  cash  In  banks;  or  whetiwr 
it  conld  prove  by  ottier  evidence,  tbon^  not 
pleaded  in  the  Indictment,  that  the  cost  of 
selling  was  false.  It  la  quite  tmeasconteDd- 
ed  by  appellee,  that  the  aeopet  of  an  Indl^- 
ment  cannot  be  enlaced  1^  implication  or 
Intendment  And  It  is  tme,  ot  course  ttiat 
the  state  coold  not  ask  a  convlctlmi  nndw 
the  Indictment  and  under  tlie  eridenoe  for 
anythii^  except  the  one  charge  of  the  teUty 
as  to  the  cost  of  the  sale  of  shares.  If  sudt 
other  evidence  is  admissible,  then  the  matter 
would  be  controlled  by  the  instructions,  and 
the  Jury  told  that  a  conviction  could  be  had 
only  for  the  one  item  as  to  the  cost  of  eell- 
Ing  the  shares,  an^i  that  other  evidence  was 
admitted  only  for  the  purpose,  or  as  bearing 
upon  the  question,  whether  each.  Item,  as  to 
cost  of  selling,  was  false.  It  is  quite  appar- 
ent that.  If  other  Items  in  the  statement  than 
cash  In  banks  were  overvalued  and  exagger- 
ated, It  would  decrease  the  resources  and  in- 
crease the  deficit  and  cost  of  selling  and 
thus  tmd  to  show  the  falsity  as  to  the  per 
cent  for  selling  the  shares. 

The  state  cmtenda  that  It  was  enUtied  to 
show,  as  tending  to  show  the  taMty  In  re- 
gard to  the  per  cent  cost  of  sales  of  shares 
charged  in  the  indictment,  that  other  items 
in  the  statement  of  resources  were  overva^ 
ued  or  ecaggerated.  Numerous  offers  of  evi- 
dence were  made,  objections  to  which  were 
sustained.  We  shall  not  go  Into  all  the  at- 
Yers,  but,  as  illustrative.  It  offered  to  show 
that  the  five  items  In  the  statonent  Oitlant : 
real  estate  water,  and  Ice  supply ;  sand  and 
gravel ;  elevator ;  materials  and  tools), 
amounting  to  a  total  $870,076.86,  repre- 
sented a  total  value  or  cost  of  only  $l(KM)e8.- 
71,  made  up  of  the  fbllowlhg  Items:  106 
acres  of  land,  $9S,000;  labor.  $6,968^;  ma- 
terials, $006.56:  tools,  $204.85;  that  tin  ele- 
vator plant  (old  starch  planQ,  sand  and 
gravel,  etc.,  were  on  and  a  part  of  the  105 
acres  of  land  purdiased,  and  going  with  ttie 
land.  The  daim  Is  that  these  difElerent  Items 
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were  so  closely  related  and  connected  with 
the  charge  in  the  Indictment  that  the  cost  of' 
sales  of  stock  was  but  4.0S2  per  cmt.  as  to 
be  admissible  as  bearing  upon  the  falsity  of 
that  charge,  and  as  having  a  toidehcy  to  af- 
fect the  market  raloe  of  the  shares.  The 
accountant,  testifying  as  a  witness,  said  that 
the  item  in  the  statement  of  ¥535,000  fw 
real  estate,  water,  and  ice  supply,  entered 
Into  the  determlnatl<Hi  of  the  percentage  of 
4.032  In  sdllng  shares ;  bnt  hU  answer  was 
struck  out  and  the  state  offered  to  so  proTe, 
not  only  as  to  that  Item,  bnt  as  to  the  other 
items  in  regard  to  plant,  sand  and  graTel, 
elevator,  etc.  Other  eridence  was  offered  by 
the  state  tending  to  show  that  large  commls* 
sions  were  paid  to  agents  by  the  company 
for  selling  stock,  and  It  offered  other  evi- 
dence which  It  claims  had  a  bearing  oa  that 
matter,  the  objection  to  all  of  which  was 
that  the  evidence  was  incompetent,  irrelevant, 
immaterial,  and  because  It  did  not  tmd  to 
prove  any  issue  involved  in  the  case.  Wheth- 
er the  dtereA  evlilfflice  was  relevant  seems 
to  be  the  principal  ground  of  objection.  The 
■tete  claims,  farther,  that  the  statute  inv<rtve8 
file  elem^ts  of  intent,  knowledge,  scheme, 
plan,  and  motive.  The  state  dalms,  farther, 
that  Ihe  statement  as  to  Ae  cash  In  banks 
Is  but  one  element  tending  to  show  the  fal- 
sity of  the  atatanent  as  to  the  cost  of  sell- 
ing the  shares ;  that  the  stated  cost  of  sell- 
ing shares  does  not  depoid  alone  upon  the 
alleged  telse  atatenmt  In  respect  to  the  cash 
in  banks.  No  attack  was  made  upon  tlie  in- 
dlctment  by  defendant  and  there  Is  no  daim 
that  the  indictment  does  not  <diarge  an  of- 
fense under  the  statute  quotedt  so  tiiat  the 
question  presented  Is  not  whether  the  indict- 
ment Is  faulty.  The  indictment  does  not 
cliarge  that  the  defendant  was  guilty  of  a 
crime  for  each  false  statement  in  the  state- 
ment The  charge  is  that  the  defendant,  as 
an  officer  of  the  packing  company,  knowingly 
concurred  In  making,  pubiishlng,  etc.,  which, 
in  the  language  of  the  statute,  contains  any 
material  statement  whldi  is  false,  etc.  The 
gist  of  the  charge  is  knowingly  concurring 
in  making,  pubUshlng,  etc.,  the  statement. 
It  may  contain  one  or  more  false  statements. 
It  could  have  been  charged  In  the  indictment 
fliat  all  or  any  number  of  the  items  in  the 
financial  statem^t  were  false.  It  could  have 
alleged  only  that  the  statement  as  to  the 
cost  of  sales  o£  stock  was  false,  and  in  that 
case  any  evidence  tending  to  show  the  fal- 
sity of  snt^  statemoit  would  be  relevant  and 
admissible,  although  a  conviction  could  be 
had  only  apon  that  one  charge.  In  the  in- 
stant case  two  Items  are  alleged  to  have  been 
t&lae.  The  proof  falls  as  to  the  first.  Had 
It  been  alleged  that  all  the  Items  in  the 
statement  were  false,  it  would  not  be  Incum- 
bait  npon  fbe  state  to  prove  all,  but  if  it 
prored  cmv.  Having  aUeged  the  fatettj  of 
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two  items,  and  the  evld^ce  fails  as  to  the 
flrst.  It  leaves  the  one  Item  as  to  the  cost  of 
sales  remaining.  If  that  alone  had  been  al- 
leged, it  would  seem  clear  that  the  state 
would  be  entitled  to  prove  the  other  Items  of 
alleged  resources  could  be  shown  to  be  exag- 
gerated, if  that  would  show  that  the  one 
item  aa  to  the  cost  of  sales  was  false.  We 
tblnk  ttie  evidence  as  to  sadi  other  items 
would  have  such  a  taidmcy. 

[J}  Only  such  facts  need  be  stated  in  the 
indictment  as  are  regoired  to  be  prbved  on 
the  trial.  It  Is  of  course  unnecessary  to 
plead  all  the  evidence  In  the  indictment 
Thus,  in  charging  a  threat  to  kill,  the  fact 
or  the  conclusion  may  be  stated,  without  set- 
ting out  the  words  used.  State  v.  O'Mally, 
48  Iowa,  601.  In  that  case  It  was  h^d  that, 
the  gist  of  the  offense  b^ng  tin  ttireat,  0ie 
twst  that  it  was  directed  against  two  persons 
would  not  omstttute  it  two  offenses.  That 
tbB  state  la  not  reauired  to  prove  the  falsity 
of  all  matt«e  even  alleged  In  the  Indlctmuit 
to  be  false,  see  State  t.  Hessian,  68  Iowa, 
08,  12  N.  W.  77.  ^at  was  a  larceny  case, 
and  it  was  held  that;  thoa^  several  articles 
were  alleged  In  ttie  indictmoit  to  have  been 
etaiant  the  state  was  not  required  to  prove 
that  an  the  proper^  alleged  to  lutve  beoi 
stolen  was  stolen,  and  that  a  conviction  may 
be  had  if  it  is  shown  that  a  part  of  the  prop- 
erty was  stolen.  '  Suppose  an  Indictment 
charges  the  larceny  of  two  horses  of  a  cer- 
tain value ;  a  convlctioil  might  be  had  if  the 
proof  showed  the  larceny  of  but  one,  or,  U 
it  was  made  to  appear  that  one  of  Uie  two 
was  of  no  value,  clearly  the  state  would  not 
be  precluded  from  showing  the  value  of  the 
other;  and  In  that  case  evid^ce  as  to  the 
weight  and  other  matters  bearing  uptm  the 
question  of  value  as  to  the  other  one  would 
be  relevant  So  It  is  in  the  Instant  case. 
The  fact  that  the  state  failed,  In  Its  proof 
,as  to  the  alleged  falsity  of  cash  in  bonks, 
does  not  preclude  the  state  from  proving  the 
falsity  of  the  other  charge.  So.  too,  the 
stealing  in  one  transaction  the  property  of 
different  owners  constitutes  but  one  offense. 
State  v.  Larson,  85  Iowa,  069,  52  N.  W.  539 ; 
State  V.  Sampson,  157  Iowa,  25T,  138  N.  W. 
473,  42  L.  R.  A.  (N.  S.)  967.  Appellee  cttes 
cases  to  the  proposition  that  the  expression 
of  one  thing  is  the  exclusion  of  all  others, 
and  that  the  charges  of  misstatement  in  this 
indictment  of  one  item  in  the  column  of  fig- 
ures on  resources,  and  In  ttie  computation 
derived  from  the  total  of  sudi  column,  ex- 
clude, by  implication,  any  charge  of  other 
items  in  such  column.  This  might  be  true 
if  a  conviGtlon  was  sought  for  the  alleged 
falsity  of  other  items.  But  that  Is  not  now 
the  question.  As  said,  the  state  now  r^ies 
only  upon  the  alleged  fiilsity  of  ttie  state- 
ment as  to  the  percentage  of  cost  at  sale, 
and  that  the  exaggwati<ni8  or  overvataadons 
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of  other  items  ta  competent,  aa  a  matter  of 
evidence,  to  prove  the  falsity  of  this  one 
charge,  and  we  think  this  Is  so. 

[I]  It  has  beoi  held  that  one  tact  Is  rel»- 
vant  to  another  when,  according  to  ilie  com- 
mon course  of  events,  the  existence  of  one. 
taken  alcme,  or  In  connection  with  the  other 
facts*  renders  the  existence  of  the  other  cer- 
tain or  more  probable.  Locke  v.  Kraut;  85 
<3onn.  486,  489,  83  Ati.  626.  An  offer  to  prove 
a  fact  in  evidence  Involves  an  assertion  bj 
him  that  such  a  relation  exists  in  reason,  as 
a  matter  of  logic,  between  the  fact  offered 
and  a  fact  In  Issue  tiiat  the  existence  of  tbe 
formOT  raiders  more  probable  or  improbable 
the  existence  of  the  latter,  and  the  relation 
thns  asserted  Is  termed  relevancy.  It  la 
therefme  a  tmsic  rule  of  evidence  that  wha^ 
«ver  tacts  are  logically  relevant  are  legally 
admissible.  22  O.  J.  IBS,  and  immeroiiB  Iowa 
cases  dted  In  the  note.  See,  alao,  16  O.  J. 
548,  644:  Wmes  v.  Hallway,  ITS  Iowa,  1, 
1B6  N.  W.  867;  Stato  v.  Lee,  01  Iowa,  49», 
60  K  W.  HO;  1  Wharton's  Crbolnal  BM- 
denoe.  147  aotb  DO.);  1  Jones  Shrldence^  804, 
897  ;  8  Bice  on  Bvidenoe,  00. 

[I]  It  1b  SDggeated,  rather  tiian  orgnedt  by 
appellee  ttuit  llie  statement  aa  to  Ow  sale 
ooBt  of  ahares  of  stock  was  not  a  part  (tf  tide 
Onanelal  statement,  because  a  flnandal  state* 
ment  la  a  tabulation  of  aaaeta  and  liabilities ; 
but  it  Is  printed  on  the  statement,  and  as  a 
part  of  it,  and  as  a  result  of  certain  com- 
putations. It  is  BO  printed  as  to  emphasize 
It  as  a  matter  of  Importance.  The  purp^ 
of  doing  80,  no  doubt,  was  to  show  that  the 
company  was  being  economically  managed, 
and  that  all  but  a  small  part  of  sales  of 
stock  of  the  company  went  Into  the  compa- 
ny's treasury,  and  thua  had  a  tendency  to 
give  the  shares  of  stock  in  the  corp(»atton  a 
greater  value,  and  to  show  that  It  was  a  de- 
strable  investment  This  makes  it  a  material 
fltatunent  under  the  statute.  Evidently  the- 
pnrpoae  of  the  atetute  was  to'  praveat  that 
sort  of  thing. 

We  have  not  set  out  all  the  evidence  on 
ttte  Buhject,  nor  have  we  attempted  to  aet 
oat  tlw  evidence  tending  to  show  that  de- 
fmdant  knowingly  concurred  in  making  and 
publishing  the  statement,  knowledge.  Intent, 
eta  We  have  attempted  to  confine  the  dls- 
cuBsion  to  the  one  proposition,  as  to  whethra 
the  offered  evidence  was  relevant  and  ad- 
miaslble. 

[1 0]  We  are  of  opinion  that  the  trial  court 
erroneously  excluded  evidence  offered  by  the 
state  In  the  respects  Indicated.  The  cause 
Is  reversed,  but,  defendant  having  been  ac- 
quitted, there  Is  no  remand. 

Bevwaed. 

STBVSNS,  C.  J.,  and  WBATEB  and  DB 

GRAFF,  JJ.,  concur. 


FIRST  NAT.  BANK  OP  BOONE  V.  ROYAL 
INDEMNITY  CO.   (Ne.  34068.) 

(Sopreon  Ooort  of  Iowa.  MardI  7, 1022.) 

1.  Evirieaoe  «M7-^sdlolai  astloe  taken  sf 
asoartalaahle  esNsei  of  eraoks  Is  east  Im. 

That  east  inm  wID,  at  tfanes,  erack  from  a. 
variety  (rf  cauaM  aa  wdl  u  from  causes  whldi 
are  not  readily  apparent  or  diacovetable,  is  % 
matter  of  common  knoiriedge  and  obaorration. 

2.  laasroos  «3>42a— Cxosptloa  la  staam  bellar 
pelhiy  of  lota  te  flra^  bsM  ts  refer  ts 
hostilo  flrs. 

In  a  steam  b<^er  poUey,  an  excei!]^on  of 
"losi  or  damage  due  to  fire"  refers  only  te  a 
"boBtfle"  fire,  sndi  as  a  fire  destroying  the 
bonding  in  which  the  boiler  is  located,  and  ilbt 
to  fire  in  the  furnace  heating  the  boiler;  and. 
where  the  polity  covers  cracks  and  fractures 
in  the  boiler,  it  is  immaterial  whether  cracks 
and  fractures  developing  in  the  trailer  were 
due  to  concealed  or  inherent  defects  in  the  boil- 
er or  to  the  negligence  of  the  person  In  chargv 
of  the  boiler  in  caring  for  the  fire  or  mtin- 
taiidng  tbe  water  in  tbe  boDer  at  the  proper 
leveL 

3.  Coatraett  «e>l52— Wonts  eoastraed  la  iriew 
of  eontext. 

Even  words  of  everyday  and  familiar  oae 
are  not  always  used  in  predsely  the  same 
sense,  and  to  ascertain  the  elfect  of  a  given 
word  in  a  given  writing  it  must  be  read  In  Um 
Ul^t  of  Ite  context  of  the  Instmment  aa  a 
whole,  and  of  the  etrcomatanees  attendant  vpn 
ite  uae. 


4.  Appeal  Mi  error  «b>I00I(2)— EvWi 
S96(  I )— While  plalatlff  aiBst  eetebllsh  oaao  by 

£repeB4araRoe  sf  svMoSest  he  Is  sst  rsqilrstf 
I  ssstals  kls  sMbi  ly  ayewttaesaas;  vsrilat 
Bot  set  aride  heoaase  osBrt  dtastrsea  wltk 
theory  of  Jnry. 
While  the  botden  reste  upon  a  plaintiff  to 
establieh  his  case  by  a  preponderance  of  tiie 
evidence,  he  does  not  fail  as  a  matter  of  law 
merely  because  he  Is  unable  to  enstidn  hts 
claim  by  eyewitnesses,  and,  if  he  shows  dr* 
cumstances  reasonably  tendiog  to  estebllsh  bis 
theory  and  the  iory  bold  with  lilm,  the  verdict 
will  not  be  set  ajride  because  the  eonrt  may 
think  the  oppe«ing  ttieoiy  ia  the  mora  Ukely 
to  be  true. 

5.  iBMraaee  <9=>668(I0)  —  Evldaaoe  held  te 
presest  a  Jsry  qaestioa  as  to  iBssrsf's  UBf 
billty  for  eraeka  la  steaai  boiler. 

In  action  on  steam  beUer  policy  oovering 
cracks  and  fractures  of  the  boQer,  insurer's  lia- 
bili^  for.  loss  claimed  dne  to  Cracka  and  free* 
tores  held  for  Jnty. 

Appeal  from  District  Oourt,  Boone  Coun- 
ty; R.  M.  Wright,  Judge. 

Action  at  law  upon  a  policy  of  boiler  In- 
surance. There  was  a  trial  to  a  }ury.  Ver- 
dict directed  for  the  defendant  and  jodgmoit 
against  plaintiff  for  costs,  nalntlff  a^esls. 
Beveraed. 


»ror  other  oam  im  bsbw  topic  and  KBT-NUHBBa  lo  all  Ker-Numbered  Dtawts  and  Indesea 
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W.  W.  GoodykoontB  and  T.  X  ibSumej, 
both  of  Boone,  for  appellact. 

SoIliTan  ft  Sullivan,  of  Dee  Moines,  and 
"Dyer,  Jordan  &  Dyer,  of  Boosm,  tor  appel- 
lee. 

WEAVBK,  J.  On  April  1.  1910,  tiie  de- 
fmdant  cwpo^tlon,  carrying  on  a  bnalnesa 
of  boUor  Insurance,  lasned  to  the  plaintiff  a 
policy  by  the  terma  of  which  it  i^eod  with 
the  Innitad  that— 

"If  tiiere  shall  oceor  witUn  the  terms  men- 
tioned  In  statemeat  8  of  said  sdwdole**  (here- 
iufter  quoted)  "an  explosion,  rapture  or  col- 
lapse as  hereinafter  defined  of  one  or  more  of 
the  boilers,  Tessels  or  other  apparatus  describ- 
ed in  statement  6  of  said  schedule,  then  the 
company  wfll  indemnify  the  iosared  by  payinr 
to  or  for  him  «p  to  a  total  amount  not  ez- 
neOng  that  stated  in  statement  10  of  the  said 
adhednle,  for  each  snch  oecorrence." 

The  promise  la  followed  by  an  enumeration 
of  "Oondltlons,"  of  which  the  foUowing  only 
have  any  bearing  npon  this  controversy: 

"(8)  The  company  shall  not  be  liable  ander 
this  policy  for  (a)  any  loss  or  damage  dae  to 
fire,  or  if  the  explosion,  mpture  or  collapse  is 
caused  directly  or  indirectly  by  fire,"  or 
"  *  *  *  (e)  If  loss  or  damage  is  caosed  by 
mere  craving  or  fraetariog  of  any  part  of  the 
cast  iron  bt^er  herein  bunred  wltbont  a  s^- 
dfle  preniiim  paid  far  aoeb  eorarage." 

F<dlowing  tSila  it  a  aeries  itf  "DefinittonB," 
MM  follows: 

"(a)  'Exploalon'  or  'rapture'  shall  mean  a 
snddm  snbstantlal  tearing  asnnder  of  the  boil- 
er or  any  part  thereof  eansed  solely  by  the 
pressure  of  its  contents,  (b)  'Collapse'  shall 
mean  a  sodden  crnsbing  or  forcing  inward  of 
the  femace  or  the  fines  or  any  other  parts  of 
the  boiler  ceased  solely  by  preaeure,  (c) 
'Boiler'  shall  mean  any  vessel  described  by 
atatement  6  of  the  aehadole  and  which  is  sub- 
ject to  internal  pressure  and  ahall  include 
safety  valves,  steam  sztd  water  guagea  and  all 
connectiDg  pipes  and  fittings  up  to  and  indud- 
ing  the  valve  nearest  the  vessel." 

The  sdiedule  frequently  referred  to  in  the 
pcdlcy  iB  entitled  "Schedule  of  Statements," 
and  so  far  as  material  npon  this  appeal  they 
consist  of  statements  of  (1)  Name  of  the  in- 
sured; (2)  post  ofiQce  address;  (3)  business; 
(4)  ownership  of  the  boiler;  (t^  *  *  *  ; 
(6)  description  of  the  boilers  covered  tqr  the 
insurance;  (T)  *  *  *  ;  (8)  the  term  of  the 
insurance  from  Aivll  1,  1919,  to  April  1, 
1922;  (9)  premium  for  txrilera  described  un- 
der stat^nent  6,  |66,  "premium  charge  for 
eov^age  of  cracks  and  fractures  in  cast- 
in»  bollerSf  see  cimdltion  3,  section  fOlOO; 
(10)  the  amount  of  insurance  shall  be  isjOOO.- 
00." 

On  Ifardi  8, 1920,  and  while  the  policy  was 
atlU  in  full  force,  the  plaintiff  alleges  that 
the  boilers  so  insured  were  damaged  and  de- 
stroyed by  rupture,  ooUapee,  crai^s,  and 
fractures  to  Oie  tnjnrj  and  loig  of  tbepleln- 


^6 

tiff  to  the  amount  of  $2,900,  and  that  d^end- 
ant  upon  due  notice  and  proof  of  loss  neg* 
lects  and  refuses  to  pay  the  pranlsed  indem- 
nity. Answering  this  claim,  the  defoidant 
admits  issuing  the  policy  In  suit,  but  denlee 
there  has  been  any  loss  or  damage  to  tlt» 
insured  property  for  which  It  is  under  any 
obligation  to  Indemnify  the  i^alntlff.  It  fur- 
ther pleads  that  by  the  terms  of  the  policy 
loss  or  damage  due  to  fire  is  excepted  from 
the  risk  Insured  against,  and  that  the  loss  or 
damage  for  whldi  plaintiff  demands  recov- 
ery was  in  fact  due  sol^  to  fire. 

For  the  trial  of  these  issues  a  jury  wae 
Impaneled  uid  testimony  offered.  At  Ow 
close  of  the  evldoice  the  court  directed  a  ver- 
dict for  the  def aidant,  and  idaintiff.aiq;>eals. 
On  part  of  the  plaintiff  the  evidence  tmded 
to  show  that  tlie  boiler  In  Qoestlon  was  lo- 
cated in  a  room  or  acavatlon  under  the  tfdft- 
walk  adjacent  to  the  plaintiff's  bank  bnUd- 
Ing.  It  was  of  a  down  draft,  low  pnasaro 
type  made  to  withstand  a  pressure  of  15 
l>ounda,  but  in  Mtual  use  was  never  mibjeot- 
ed  to  pressure  of  more  than  0  ponnda.  Tho 
weather  on  the  day  of  the  loss,  March  8, 
1920,  bad  been  mild  and  only  a  low  fbe  had 
bem  maintained.  One  Hotdiktaa  ms  t3» 
custodian  of  the  boUdtaig  and  had  ttw  inune- 
dlate  orerslglit  and  oaze  <jt  tb»  Iwatlng  ap- 
paratna.  He  had  served  In  fliat  capadty- 
flve  years.  It  was  bis  custom  to  leave  tS» 
bulWng  about  6:80  p.  m.,  returning  again 
about  9  pi  m.  to  bank  the  fire  for  tbe 
nightf  B^Ore  going  to  Us  supvor  on  the 
evening  in  qneation,  he  attended  to  the  fire 
in  tt»  usual  way  and  threw  in  some  coal. 
At  the  same  time  he  looked  at  the  gauge  and 
found  the  vnter  standing  at  the  proper 
height  cf  an  Indi  above  the  water  line  m 
mark.  It  should  be  said,  also,  that  the  boil- 
er was  of  about  400  gallons  capacity  and  the 
admittedly  safe  and  inroper  height  to  which 
it  should  be  filled  for  ordinary  use  was  at 
or  near  the  water  line  above  mratloned.  At 
about  6:35  p.  m.  the  elevator  boy,  a  16  year 
old  lad,  with  a  companion,  noticed  the  ap- 
pearance or  smell  of  smoke.  The  foot  oi  the 
elevator  was  near  the  boiler  room,  and  npon 
investigation  the  boys  discovered  fire  on  the 
lower  edge  of  the  canvass  sheet  which  held 
the  asbestos  cover  of  the  boiler  In  place. 
They  also  beard  a  hissing  nolae,  "like  water 
going  onto  a  fire."  One  of  them  ran  upstairs, 
where  one  or  more  persona  connected  with 
the  bank  still  remained,  and  gave  the  alarm. 
The  custodian  was  immediately  called  by  tel- 
ephone and  he  promptly  appeared.  The  fire 
departmeit  was  also  called  and  several  other 
persons  assanUed  and  saw  In  a  general  way 
the  condition  in  the  boiler  room.  Among 
those  thus  present  was  a  witness  HcrfEman,  a 
plumber  who  installed  the  boiler  originally 
and  thereafter  was  frequently  employed  In 
Its  care  and  upkeep.  He  arrived  at  the  fire 
about  7     hl  The  coitodtaii  bad  returned 
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and  with  others  drew  the  Are  from  under 
the  boilers  to  the  cement  floor  of  the  room. 
Later,  about  8:15  or  8:30,  some  one  asked 
about  the  "blow-off  ralve,"  and  Hoffman  and 
another  person  made  examination  and  say 
they  found  It  about  "three-quarters  open." 
On  the  following  day  the  holler  which  was 
made  in  sections  was  taken  down.  Of  the 
2^  sections  or  13  double  sections  of  which 
It  was  composed,  the  pair  In  front  and  the 
pair  at  the  back  were  In  apparently  sound 
condition,  and  all  the  remainder  were  crack- 
ed; the  center  sections  showing  the  most 
marked  effect  of  heating  or  burning.  When 
assistance  arrived  and  the  fire  box  was  open- 
ed, It  disdosed  a  very  high  degree  of  heat 
and  soipe  of  the  parts,  especially  Oiose  of 
the  upper  or  water  grate,  being  tiie  grate 
nearest  the  body  of  the  boiler,  were  burning 
or  melting.  The  loss  of  the  boiler  was  prac- 
tically total,  and  Its  Talue  was  shown  to  be 
from  $2,700  to  $2,800. 

For  the  defendant  an  expert  witness  testi- 
flee  that  three  days  after  the  loss  he  made 
careful  eaunlnalioa  of  the  boiler,  and  "did 
not  see  any  evidence  or  signs  of  fractures 
or  cracks  at  that  time,"  but  did  find  evidence 
of  the  melting  and  burning  in  the  water 
grates  and  of  parte  of  the  sections  "around 
where  the  water  grates  werft."  After  de- 
scribing the  conditloBs  as  he  found  tfa^n.  he 
says: 

"I  would  say  that  the  cause  was  nothing  more 
than  a  dry  boiler.  If  the  blow-off  valve  was 
open,  the  water  would  run  out.  I  could  not 
see  hat  what  somebody  opened  the  valve. 
Somebody  just  dmply  opened  the  Talva.'* 

The  foregoing  statement  does  not  Include 
all  the  testimony,  but  It  is  sufficient  to  show 
the  conflicting  theories  of  the  parties  to  the 
suit.  In  so  far  as  the  case  turns  upon  the 
simple  Question  whether  the  boiler  was  in 
fact  "cracked  or  fractured,"  it  can  hardly  be 
cont^ded  that  there  was  no  evidence  to  take 
that  Inquiry  to  the  Jury.  The  vital  issue, 
however,  Is  presented  by  the  defendant's  con- 
tention that  whatever  may  be  the  truth  as 
to  the  allied  cracks  and  fractures  In  the 
boiler,  the  injury  so  sustained  by  the  plain- 
tiff was  "due  to  Are"  and  Is  therefore  not 
covered  by  the  policy.  It  may  he  well  here 
to  recall  Just  what  Indemnity  the  defend- 
ant does  promise  to  Its  policy  holder.  The 
contract  recognizes  a  distinction  between  loss 
or  damage  to  the  boUer  by  "explosion,"  "rup- 
ture," or  "collapse,"  and  loss  or  damage 
caused  by  "mere  cracking  or  fracturing"  of 
the  heeler,  and  for  Indemnity  of  this  latter 
character  a  special  or  additional  premium  is 
exacted.  Plaintiff's  policy  is  made  to  pro- 
idde  indemnity  against  both  of  these  classes 
of  hazards,  and  for  Its  Insurance  against 
cracks  and  fractures  of  the  boiler  It  paid 
dtfendant  a  praniom  of  $64,  and  for  Insnr* 
anoe  against  ezploston,  rupture,  or  collapse 


it  paid  the  further  sum  of  $5d.  To  make 
clear  and  certain  the  nature  of  the  risk,  the 
policy  carefully  defines  what  Is  meant  by 
"explosion,"  "rupture,"  and  "collapse,"  and 
It  Is  sufficlrat  here  to  say  that  tbe  loss  al- 
leged by  plaintiff  is  not  covered  by  either 
definition.  It  follows  that.  If  plaintiff  is  en- 
titled to  recover  at  all,  It  is  under  the  de- 
fendant's promise  to  indemnify  It  against  loss 
by  the  cracking  or  fracturing  of  the  boiler. 
One  other  noticeable  feature  of  the  policy  1» 
the  frequent  use  of  the  word  "occurrence," 
and  here  again  the  Insurer  Is  at  pains  tc 
carefully  define  Just  what  that  term  shaQ 
be  held  to  mean  In  construing  its  contract 
It  says  "occurrence"  shall  mean  the  explo- 
sion, rupture,  or  collapse  of  any  boiler";  hut, 
as  we  have  seen,  there  Is  no  proof  of  any 
such  occurrence.  If  we  bear  these  contract 
definitions  in  mind,  It  will  be  of  aid  In  con- 
struing and  applying  the  policy.  There  is 
no  attempt  to  attach  a  contract  definition  to 
the  word  "cracks"  or  "fractures,"  and  they 
are  to  be  construed  as  having  tbe  meaning 
attached  to  them  in  common  or  popular 
usage.  The  provisions  In  the  policy  relatii^ 
spedScally  to  loss  of  this  kind  are  rery  mea- 
ger. The  only  direct  reference  themto  Is 
found  first  in  a  condition  fi^lowlng  the  gen- 
eral indemnity  dause  to  tbe  ^Eect  "that  the 
company  shall  not  be  liable  for  loss  or  dam- 
age caused  by  mere  cradling  or  fracturing  of 
any  part  of  the  cast  iron  boiler  without  a 
spedflc  premium  paid  for  sndi  coverage,** 
and  again  in  the  ninth  lt«n  In  the  so-called 
"schedule"  we  find  an  admowledgmoit  tliat 
the  company  has  recdved  its  premium  "for 
coverage  of  cracks  and  fractures  In  cast  Iron 
boilers."  If  this  were  all  and  a  Jury  should 
find  that  the  boiler  was  cracked  or  fractur- 
ed, we  think  the  further  question  whether 
the  loss  or  damage  complained  of  was  caus- 
ed by  such  cracks  or  fractures  was  also  a 
question  of  fact  for  the  Jury  to  pass  upon. 

We  now  come  to  consider  the  effect  of 
tbat  other  policy  provision  which  reads: 

"The  company  shall  not  be  liable  under  this 
policy  for  any  loss  or  damage  due  to  fire,  or  if 
tbe  exploalon,  rupture  or  collapse  Is  caused  di- 
rect^ or  indirectiy  by  fire." 

To  bring  the  case  wlfhln  that  exception  it 
is  argued  by  defendant  that  the  loss  was  oc- 
casioned by  exhausting  or  draining  the  wa- 
ter from  the  boiler  and  thereby  exposing  tbe 
structure  of  tbe  boiler  to  a  destructive  heat. 
Passing  for  the  present  the  question  wheth- 
er this  fact,  if  found  to  be  eetabllshed  by  the 
evidence,  would  relieve  the  defendant  from 
liability,  it  is  sufiScient  to  say  that  the  proof 
IS  not  so  conclusive  as  to  make  it  a  matter 
of  law.  That  there  Is  considerable  testimony 
tending  to  support  that  theory  must  be  ad- 
mitted, but  the  negative  of  that  proposltton 
is  not  without  substantial  support  Nobody 
saw  and  no  one  can  say  from  personal  knowl- 
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edge  or  observation  Just  wben  or  just  how 
the  cracking  or  fracturlug  of  the  boiler  oc- 
curred. The  open  "blow-<rir'  valve  was  not 
discovered  nntll  an  hour  or  two  after  the 
alarm  had  been  given  and  after  numerous 
persons  had  visited  the  boiler  room.  No,  one 
is  able  to  say,  except  as  a  matter  of  opinion, 
that  the  valve  was  opened  before  the  loss 
occurred.  An  expert  witness  examined  it  the 
following  morning  and  gives  It  as  his  opin- 
ion  that  there  "was  water  In  the  lower  por- 
tions of  the  boiler  at  the  beginning^^f  the 
trouble."  There  Is  evidence,  too,  that  boil- 
ers will  and  often  do  crack  even  when  filled 
with  water;  that  they  are  often  produced 
by  expansion  and  contraction  of  the  metal, 
and  may  sometimes  be  caused  by  scales  or 
deposits  In  the  Interior  of  the  boiler.  The 
defendant's  expert  witness  says : 

"There  are  different  things  which  will  cause 
a  boiler  to  crack.  It  is  mostly  when  the  boiler 
is  hot  and  you  open  up  the  feed  valve  and 
let  cold  water  into  the  boiler.  That  will  crack 
a  boiler  quicker  than  anything  else.  That  is 
a  matter  of  uneven  expansion." 

[1  ]  Tbft  cast  iron  will  at  times  crack  from 
a  variety  o<  causes  as  well  as  from  causes 
which  are  not  readily  apparent  or  discover- 
able is  a  matter  ci  common  knowledge  and 
observation,  and  we  are  not  ready  to  hold 
that  even  the  most  competent  expert  witness 
testifying  only  from  a  "post  mortem"  exara- 
Inatlou  of  a  given  crack  or  fracture  and  giv- 
ing his  opinion  as  to  Ita  origin  or  cause  will 
establish  the  cause  as  a  jnaSter  of  law. 

[2]  But  even  U  we  assume  the  absolute 
correctness  of  the  witness  and  accept  his 
judgment  that  this  cracking  and  Cractnring. 
were  a  matter  of  uneven  expansion  ot  the 
iron,  doea  It  follow  that  a  Ion  so  occorrbig 
is  not  CDvmd  by  the  pollc^t  DefOidant  con- 
tends that  It  la  not,  because  of  the  p^ovlalon 
of  the  polity  already  quoted,  which,  excepts 
'loss  or  damaca  due  to  fire."  The  argiimoit 
reduced  to  almifle  EnCUah  terma  la  that  If 
the  boiler  was  cracked,  the  crack  was  occa- 
sioned by  the  nnerai  e^Mmsion  of  the  Ircn; 
the  expanaiim  the  Inm  was  oocaslcmed  by 
heat;  the  heat  waa  occasioned  by  flr^  and 
because  of  this  chain  of  cause  and  diect 
the  resulting  loss  and  damage  must  be  held 
as  B  matter  of  law  "doe  to  fire"  within  tlw 
meaning  of  the  contract  With  ttiis  conten- 
tlon  we  cannot  agree.  In  the  flrfit  place, 
the  argument  eo  advanced  carried  to  its  log- 
ical result  would  render  the  nktire  contract 
of  not  the  slightest  protection  to  the  Insured. 
It  profesaes,  for  example,  to  Insure  the  poli- 
cy holder  against  loss  or  ^ma^e  to  its  boU- 
ers  by  explosion,  rupture,  or  collapse  caused 
by  pressure  ot  fhelr  contraits.  Now  sudi 
pressure  (aside  from  the  mere  w^ht  of  the 
water  in  a  boiler)-  la  caused  by  the  expan- 
aive  energy  of  steam;  steam  is  produced  by 
the  action  of  heat  niMUt  the  water;  and  heat 
Is  produced  by  fire  in  the  furnace  or  Are 


box.  Therefore  If  the  boilers  be  destroyed 
by  an  explosion,  rupture,  or  collapse  the  de- 
fendant would  not  be  liable  for  a  dollar  be- 
cause the  policy  provides  against  llabUl^ 
for  loss  "caused  (flrectly  or  indirectly  by 
fire."  Surely  such  was  not  the  Intoition  of 
the  parties  to  the  contract.  It  must  be  pre- 
sumed that  the  defendant  was  Insuring  plain- 
tiff against  a  risk  of  some  kind.  When  we 
stop  to  consider  the  nature  of  the  business 
which  defendant  was  organl*ed  to  transact, 
the  force  and  effect  of  the  exception  of  lia- 
bility for  loss  or  damage  due  to  fire  are  rea- 
sonably aK>arent.  The  company  was  not  do- 
ing a  business  of  flre  insurance,  and  we  may 
assume  that  had  It  undertaken  to  issue  a 
flre  insurance  policy,  it  would  have  been  ul- 
tra vires  and  void.  Its  policy  bears  the  cap- 
tion "Steam  Boiler  Excess  and  Multiple  Pol- 
icy," and  is  evidently  intended  to  be  under- 
stood to  provide  insurance  against  the  risks 
to  which  steam  boilers  are  peculiarly  sub- 
ject To  the  apprehension  of  the  average 
person  those  risks  lare  precisely  those  of 
which  we  have  spoken  and  are  enumerated 
In  the  contract ;  explo8i(m,  mptnrei  collapse, 
cracking,  and  fracture.  Without  furnace  flre 
to  heat  the  water  and  produce  steam,  the 
boilers  could  not  be  utilized  for  the  purpos- 
es for  whitA  they  are  designed  and  the  en- 
tire outfit  would  be  simply  a  mass  of  inert 
and  dead  material  exposed  to  no  risk  and 
needing  no  insurance  unless  perhaps  It  be 
against  the  burning  of  the  hulidlnc  which, 
housee  It,  a  kind  of  insurance  which  this 
company  could  not  furnish. 

The  policy  as  a  whole  makes  it  perfectly 
clear  ttiat  It  insured  this  holler  with  the 
knowle^  and  unda^standing  that  it  waa 
one  in  actual  and  lu-actical  use  for  its  da- 
signed  purpose,  the  furnishing  ttf  heat  to  the 
plaintUFs  office  bulhllng;  and  tbat  in  Hie 
provision  declaring  the  insurer  "not  Uidile 
for  any  lofls  or  damage  due  to  flre,  or  If  tba 
exiAoakm,  rupture  or  collapse  is  catued  di- 
rectly or  Indirectly  by  flre"  the  word  "flre,** 
as  used  in  thatclauBe,hasnorefM:c9ic9toflre 
under  tiie  boiler  and  without  whldi  It  eonld 
not  be  operated  or  used,  but  rather  to  wlyit 
^or  the  want  of  a  better  word)  we  may  eat!  a 
"boadle  flre,"  thus  empharizlng  to  the  policy 
holder  the  tact  that  the  insurer  aaanmea  no 
risk  of  flre  haaard  from  any  outside  source. 
If,  for  example,  the  plaintiff's  t^Boe  building 
were  burned  down  carrying  with  it  to  de- 
struction the  heating  apparatus  In  the  furnace 
room,  there  would  be  no  liability  under  this 
policy;  hut  it  savors  of  absurdity  to  say  that 
like  Immunity  Is  reserved  where  the  risk  ex- 
pressly insured  against  necessarily  bnpUea 
the  use  of  fire  In  tbe  furnace.  The  exception 
made  in  tb»  policy  Is  in  the  nature  of  a  no- 
tice or  warning  to  the  prc^rty  owner  that 
the  company  Is  not  assuring  the  risk  of  ordi- 
nary flre  haaard,  but  confines  Its  liability  to 
Qioae  TieOsB  which  pertain  directly  and  iuh 
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mediately  to  the  maintenance,  operation,  and 
use  of  Buch  boilers  for  t&eir  designed  pur- 
poses. That  the  company  appreciated  tliese 
hazards  and  knew  the  risk  of  cracks  and 
fractures  appearing  In  the  boiler  la  shown 
In  the  fact  that  It  demanded  and  received  a 
special  premlnm  therefor,  considerably  in  ex- 
cess of  the  premium  for  all  other  insurance. 
If  the  constmctiou  we  have  pat  npon  the  pol- 
icy Is  correct,  the  fact,  if  It  should  be  a  fiict, 
that  the  cracks  or  fractures,  if  any,  in  the 
boUer,  were  due  to  concealed  or  inherent 
defect  in  the  boiler,  or  that  the  negligence 
of  the  custodian  or  of  the  elevator  boy  con- 
tributed to  the  result,  would  constitute  no 
defense  to  the  claim  sued  upon. 

The  app^lee  in  argument  bases  its 
claim  to  a  directed  verdict  upon  two  proposi- 
tions: CL)  Tliat  the  contract  Is  to  be  con- 
strued according  to  Qie  plain,  ordinary  and 
popular  sense  of  common  q)eech;  and  (2)  it 
is  said  there  are  no  disputed  questions  of 
fact  presented  by  tlie  record.  With  the  first 
rale  stated  there  can  be  no  sertons  dispute, 
but  mm  words  of  cTCTyday  and  familiar 
DM  are  not  always  used  in  predaely  the 
■ame  msisa.   To  ascertain  the  effect  of  a 
l^ven  mnd  in  a  given  writing  It  must  be 
read  tn  ttte  light  of  its  context,  of  the  instru- 
ment as  a  whole,  and  of  the  circumstances 
attendant  upon  its  use.  We  aink  there  is  no 
violation  of  this  canon  of  amstruction  in  our 
treatment  of  this  contract   The  remaining 
■contention,  that  tha  evidence  in  the  case  ^e- 
•enta  no  dlspnted  iiaestlons  of  fact,  la  not 
bmna  out  by  the  record.  True,  there  Is  no 
dlspata  Uut  the  contract  of  Insurance  was 
made  or  tliat  the  boiler  has  since  been  de- 
stroyed, bat  there  la  very  little  vAm  in  the 
way  of  material  facta  which  is  without  dla- 
pnte.  For  ezan^e,  the  fact  whether  the  holl- 
ar was  craAedM  fractured  Is  one  of  Out  vital 
lasnea  in  ilie  oa^  and  i>  the  subject  of  radi- 
cal dtmntB  between  witnesses.  Pelning,  the 
defendants  expert  witness,  swears  that  there 
were  none  to  be  found.  Hoffman  and  others 
a  wear  there  wera  several  cracks  and  frao- 
tures.   SOk  too,  won  the  rarylos  conditions 
productlTe  <A  cradia,  thwe  ara  Tery  material- 
differences  in  the  testimony  as  to  the  facts 
as  well  aa  In  the  opinions  of  witnesses. 
Mweover,  as  already  susgested,  there  bdng 
no  direct  testimony  as  to  wlmi  or  bow  the 
•cracks  appeared;     the  cause  of  fiion,  resort 
may  l>e  had.  Indeed  must  be  had,  to  circum- 
stantial evidence.    Soch  a  case  nearly  al- 
ways presents  a  Jury  question.  To  be  sure 
the  burden  is  np<m  the  plaintiff  to  estaUish 
his  case  by  a  xffepouderance  of  evidence,  but 
he  does  not  fail  aa  a  matter  of  law  merely 
because  be  is  unidile  to  sustain  his  claim  by 
eyewltncseoa.    If  be  shows  clrcomstances 
reasonably  tmdlng  to  establish  his  thewy  and 
the  Jury  hold  with  blm*  the  verdict  will  not 
be  set  aelde  simj^y  because  the  court  may 


think  the  <vpo8lng  thewy  is  Qie  more  llk^ 
to  be  true.  As  this  court  has  said: 

"The  gaestioD  for  the  court  U,  not  whether 
reasonable  minds  might  differ  aa  to  whidi  theory 
was  better  supported  by  the  evidence,  but 
whether  the  theory  ad<^ted,  upon  whidb  lia- 
Idlity  is  medicaCed,  Is  so  snstained  by  the  rec- 
ord that  a  fair  controversy  exists  as  to  whotbar 
or  not  it  is,  in  ftwt.  the  trae  thewy."  Casern- 
ter  T.  Bisnrasoe  Co.,  183  Iowa,  1284, 168  N.  W. 
233. 

The  issuance  of  the  policy  of  insurance 
against  cracks  and  fractures  In  the  boiler 
being  admitted  and  there  being  competent 
evidence  that  cracks  and  fractures  did  occur, 
we  discover  no  sound  reason  for  withdraw- 
ing the  question  of  defoidant's  liability  ffom 
the  Jury. 

nie  motion  f<nr  a  directed  verdict  should 
have  been  overruled.  For  the  error  in  such 
direction  a  new  trial  must  be  ordered. 

Tlie  Judgmoit  of  the  district  court  Is  re- 
rersed. 

STBVENS,  O.  J.,  and  DB  GBAFT  and 
PBBSl?(»r,       coneor.  « 


PAGEL  V.  TIETJE  at  al.    (No.  S4S4S.) 
(Supreme  Court  of  Iowa.    Ifardi  14,  1922.) 

1.  Hsnastead  ^110— Na  osevayaaoe  er  v- 
lease  af  benaateei,  oiriese  nede  prietei  eat 
by  etatato  peneei. 

The  homestead  right  is  pecoliarly  favored, 
and  there  can  be  no  operative  conveyance  or 
effectoal  release  of  the  exemption,  nnlssa  tlie 
mode  pointed  oat  by  statute  la  pvrsaad  with 
reasonable  atrlctness. 

2.  Heneeteod  «s9l22-EvMeaee  leeaaoleat  to 
estop  wNe  fron  otalnlsfl  hoeiestsad  la  lead 
sold  seder  eeetrsot  by  hastaad. 

In  an  action  for  spedfie  performance  of  a 
land  extract,  signed  by  the  husband,  against 
husband  and  wife,  evidence  Jbeld  insaffldant  to 
estop  the  wife  from  claiming  psrt  *A  the  land 
as  a  homestead. 

3.  EvMsnee  «»66— Bayer  of  lead  freis  hee- 
baed  aad  wife  presened  to  koew  Hsnestsad 
law. 

A  bfiyer,  knowing  toat  land  was  occupied 
by  a  husband  and  wife  aa  a  homestead,  Ii  pre- 
sumed to  be  familiar  with  the  law  of  Code,  { 
2974,  requiring  the  husband  and  wife  to  join 
in  the  execution  of  the  same  Joint  instmnent 
to  convey  the  homestead. 

Appeal  from  District  Court,  Bremer  Oonn- 
ty;  M.  F.  Bdwards,  Judge. 

Action  for  spedAc  performance.  From  a 
decree  denying  the  rdlef  prayed,  the  plain- 
tiff appeals.  Affirmed. 
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Sager  St  Sweet,  ot  Wavwly,  for  enTcUftnt. 
Hears  ft  Lorejor,  of  Waterloo,  for  apfiOr 

lees. 

FATUjLE,  J.  The  appellee  Charles  Blume 
is  a  tenant  of  his  coapp^ees  and  has  no  In- 
terest in  ttala  case,  except  aa  such  tenant 
The  appellees  H.  H.  TletJe  and  Sopftile  Tiet^ 
are  husband  and  wife,  and  will  be  referred 
to  In  this  opinion  as  though  they  were  the 
sole  anp^leea. 

Prior  to  the  24th  of  June,  1919,  the  said 
appellees  were  the  owneta  ct  a  farm  of  100 
acres  In  Bremer  counlgr,  Iowa,  which,  at  said 
time,  thqr  occupied  as  a  homestead.  On 
said  date  the  appellee  H.  H.  Tietje  entered 
Into  a  written  contract  with  the  appellant  by 
wlUtih  he  agreed  to  s^  the  aald  farm  to  the 
apiKUant  and  ddtrer  posseesiui  thereof  on 
March  1, 1020,  for  the  agreed  price  of  $20,250. 
ot  sum  IQOO  was  paid  at  the  time  of 

the  making  of  said  contract,  and  the  cmtract 
provided  for  oOier  paymoits  to  he  maoe, 
aggregating  $4,000.  and  for  the  execatloa  of 
a  mortgage  for  the  remainder  of  the  par- 
dtaan  price.  The  awdlees  refusing  to  con- 
vey said  premises  nnOer  said  contract  exe- 
cated  by  the  husband,  B.  H.  TletM  or  to  mr- 
render  possession,  the  plalntUf  commenced 
mis  action  on  Mardi  10, 1020,  tendering  per- 
forasncsof  ttie  contract  on  Ma  part,  and  de- 
manding speclfle  performance  on  the  part  of 
the  appelleea.  The  appellees  by  separate  an- 
swers allege  that  40  acres  of  tiie  land  de- 
scribed In  the  alleged  contract  executed  by 
the  hnAand  eonatitates  the  homestead  of 
said  parties,  and  that  the  alleged  contract 
set  forth  in  the  petition  la  void  as  to  aaid 
homestead.  The  app^ant,  by  reply,  alleges 
certain  matters  and  tilings  pertaining  to  the 
condoct  of  the  said  Sophie  Tietje  In  respect 
to  the  said  sale  vt  aaid  premises,  whldi  ap- 
pellant  claims  estop  the  said  Sophia  Tietje 
from  rtalmlng  vr  BSserHng  that  said  written 
ocmtzact  was  not  MnJtw^  iqxm  her.  The 
court  entered  a  decree  denying  spedflc  peis 
formance  and  directing  the  lepaymoit  to  the 
appelant  of  the  caab  payment  of  $000,  with 
Interest,  and  the  surrender  ot  a  note  exe* 
cnted  1^  SHMiUant  as  part  of  the  purdiase 
price  of  said  laenilses.  Appellant  does  not 
ask  that  tbie  contract  be  enforced  as  to  the 
tract  ontalde  the  homestead.  He  desires 
that  It  bs  anforesd  in  its  entirety,  or  not  at 

aa 

[1,1]  In  its  laat  analysis,  this  appeal  in- 
TOlves  a  rini^iB  proportion,  and  that  is  wheth- 
er or  not  the  appellee  Sc^bie,  by  ber  acts 
and  conduct,  la  estoived  from  claiming  that 
she  is  not  bound  by  the  written  contract  to 
join  in  a  conTSyanoe  of  Uw  homestsad.  Oode 
I  20T4,  la  aa  follows: 

'^o  conveyance  or  Incnmbraoce  of  or  con- 
tract to  convey  or  incnmber  the  bomeitead,  if 
the  owner  Is  marrlsd.  Is  vsUd.  o^sa  the  hus- 
band and  wife  Join  In  the  exeentlon  of  the 
same  joint  initnunent,  irtisther  the  heoMstead 


is  exdndvely  Uie  subject  of  the  co&traot  or  not, 
bnt  such  contracts  may  be  enforced  as  to 
reel  estate  other  than  the  homestead  at  the 
option  of  the  parchaeer  or  incumbrancer." 

This  statutory  provision  has  been  the  sub- 
ject of  frequent  consideration  by  this  conrt 
As  far  bat^  as  Sbarp  t.  Bailey,  14  Iowa, 
387,  81  Am.  Dec.  488,  We  ssld : 

"It  smst  be  borne  In  mind  that  this  home- 
stead rii^t  ia  pseoUariy  f  aTored.  and  that,  as  a 
general  mk,  there  csn  hs  no  opezatlTe  convey- 
aace  or  an  effectual  release  of  the  exemption 
unless  the  mode  pointed  out  by  the  statute  is 
pursued  with  reasonable  Btrictness." 

This  role  has  been  repeatedly  recognized. 
Clay  V.  RichardBon,  69  Iowa,  483,  13  N.  W. 
044;  Baruett  v.  Mendenball,  42  Iowa,  206; 
Irunt  V.  Neeley,  67  Iowa,  97,  24  N.  W.  739 ; 
Cowg«Ll  V.  Warrington,  66  Iowa,  666,  24  N. 
W.  266;  Alvis  V.  AlvlB,  123  Iowa,  646,  09  N. 
W.  166;  Wilson  v.  Chrlstophers<m,  53  Iowa, 
481,  6  W.  687;  Townsend  T.  Blanchardr 
117  Iowa,  36,  90  N.  W.  pi9;  HosteUer  v. 
Eddy,  128  Iowa,  401,  104  N.  W.  485;  Whee- 
lock  T.  Countryman,  133  Iowa,  289,  110  N. 
W.  B98. 

The  appellant  contends,  however,  that  the- 
instant  case  presents  an  exception  to  ilw 
rule  that  a  contract  for  the  conveyance  of 
a  homestead  must  be  signed  by  the  wife,  be- 
cause of  the  claim  that  by  her  conduct  the 
wife  la  bound  by  the  contract  ^tered  Into 
by  the  husband  as  much  as  thoutfn  she  had 
signed  the  same,  on  the  theory  that  her  acts 
and  conduct  estop  her  from  now  refusing  to 
join  In  a  conveyance  of  the  homestead  In 
pursuance  to  the  terms  of  the  contract  exe- 
cuted by  the  husband.  Tb»  acts  relied  up* 
on  hare  to  do  wltli  the  conduct  of  the  ap- 
pellee Sophie  at  or  about  the  time  of  the 
execution  at  the  contract  by  her  hnsband. 

It  appears  from  the  testimony  that  the 
appellee  H.  H.  netje  and  his  wife  dedded  to 
leave  the  farm  In  question  and  more  to  the 
village  of  Sumner,  Iowa,  for  the  punwso  of 
educating  their  children,  and,  with  ber 
knowledge^  the  £&rm  was  listed  for  sale  with 
a  real  estate  agent  In  Sumno:,  who  secured 
the  appelant  as  a  prospective  pnrdiaser. 
The  appeUant,  with  his  fatha  and  their 
wlvei^  Injected  the  premises  in  question, 
and  Uie  appellee  Sophie  showed  the  parties 
through  the  bouse,  bam,  bogbonse,  and  oth- 
er buildings.  She  knew  at  the  time  that 
they  were  looking  at  the  prendses  with  s 
view  to  buying  the  same.  Afterwards  the 
appellant  went  to  the  farm  with  the  real 
estate  agent,  and  there  were  some  negotla- 
tioDS  between  the  api>eUant  and  the  appellee 
H.  H.  Tietje  concerning  the  price  for  the 
farm.  It  appears  that  the  appellant  was 
offering  $200  per  acre  for  the  farm,  and  the 
aKKllee  H.  H.  Tietje  mmted  $206. 
was  some  dlscusdon  in  regard  to  a  washing 
machine  and  engine  on  the  places  and  a  sng- 
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gestton  made  that,  If  tbsm  were  Incloded  In 
the  Bale,  tbe  price  might  be  adjusted  at 
$202JfO.  It  IB  claimed  that  this  matter  was 
sabmltted  to  the  aiH>ellee  Seville,  and  that 
she  then  told  her  hostand  to  sell  the  farm. 
The  wife  was  not  presoit  whoiitbe  contract 
was  sl^ed,  and  the  terms  thereof  were 
'made  without  her  .{bwwledga  After  the 
contract  was  entwed  into,  tbe  appellees  left 
the  farm  the  following  December,  and 
moved  to  town  into  a  rented  housa  The  ap- 
p^ant,  after  entering  into  the  contract,  sold 
the  land  on  ccmtract  to  one  Schroeder,  who 
in  turn  ass^ned  the  contract  to  cme  Me- 
swarb,  i^  later  assigned  It  to  one  Gelst- 
feld. 

There  Is  evidence  In  the  record  of  state- 
ments made  by  the  appellee  Sophie  to  the 
effect  that  the  appellees  bad  sold  the  farm 
and  that  they  were  going  to  move  to  town  to 
live.  There  Is  also  evidence  to  the  effect 
Oiat  the  appellee  Sophie  knew  that  the  sob- 
sequent  purchaser,  Gelstfeld,  went  upon  tbe 
farm  and  performed  work  thereon  In  the 
way  of  plowing  land  hauling  manure ;  but 
this  was  before  the  time  when  possession 
was  to  be  given  under  the  contract  There 
Is  a  dispute  in  tbe  evidence  as  to  whether 
the  appellee  told  her  husband  to  sell  the 
farm  at  tbe  time  of  tbe  talk  about  the  wash- 
ing machine  and  engine,  or  whether  she  said 
that  she  did  not  cere  if  these  things  were 
thrown  in.  The  appellee  Sophie  claims  she 
,  told  her  husband,  the  next  morning  after 
the  contract  was  signed,  that  she  would  not 
convey  the  land ;  but  she  did  not  advise  the 
ai^llant  of  such  intention  on  lier  part  until 
some  time  later  and  after  he  had  assigned 
his  contract  We  have  not  attempted  to  set 
out  all  of  the  evidence  bearing  on  the  ques- 
tion of  what  the  appellee  Sophie  said  and 
did ;  but.  In  a  general  way,  the  foregoing  is 
the  substance  of  it 

Our  statutes,  with  reference  to  homestead 
rights,  bare  always  been  most  zealously 
guarded  by  the  courts.  Questions  InTolving 
homestead  rights  are  of  frequent  occurrence, 
where  the  question  arises  on  execution  sale, 
on  Incumbrances,  on  actions  growing  out  of 
contracts,  as  well  as  under  the  laws  of  de- 
scent; but  under  whatever  circumstances 
the  questions  arise,  the  uniform  tendency  of 
all  courts  Is  to  uphold  and  protect  the  home- 
stead right,  where  such  right  has  once  at- 
tached, unless  the  right  has  clearly  been  lost 
by  abandonment,  contract,  or  otherwise. 
Bearing  on  the  question  of  estoppel  of  the 
wife,  who  did  not  sign  the  contract,  but  as- 
sented to  the  sale,  In  Stlnson  t.  Richardson, 
44  Iowa,  373,  we  declared: 

"It  is  contended  that  tbe  plaintiff  assented  to, 
and  even  advised,  the  sale,  and  that  she  is  now 
estopped  from  setting  up  her  homestead  rights 
in  the  property,  if  she  ever  had  any;  but  if 
we  should  hold  that  she  relinquished  her  bome- 
stead  rights  by  verbally  consenting  to  the  as- 
s^ment  or  estopped  herself  by  aueh  consent. 


we  should  nullify  an  express  provlskm  of  tha 
statute." 

In  Andersim  v.  Colbert,  S6  Iowa,  238,  T 
N.  W.  S08,  we  said : 

"The  plaintiff,  however,  contends  that  the 
contract  to  convey  it  Is  not  void  for  the  want 
of  the  signature  of  the  defendant's  wife.  He 
relies  upon  evidence  tendii^  to  show  that  she 
had  knowledge  of  the  trade  and  encouraged  it. 
But  this  is  insufficient  Even  an  agreement 
upon  her  part  would  not  bind  her,  unless  it 
was  a  written  agreement  executed  jointly  by 
her  and  ber  husband." 

In  Domter  v.  RedenbavA  tt  Iowa,  260, 
16  N.  W.  127,  referring  to  the  failure  of  ttie 
wife  to  join  in  a  contract  for  sale  of  tiie 
homestead,  we  said: 

"But  it  is  well  stated  that  ber  verbal  assent 
did  not  make  her  a  party  to  It  *  •  •  The 
contract  then,  so  far  as  the  homestead  ia  con- 
cerned, is  void." 

It  is  the  contention  <tf  the  appelant  that 
we  have  deviated  from  this  rule  in  more 
recent  cases,  and  have  reoi^niied  the  rule 
that  a  contract  f<a  the  eonveyance  of  tbe 
homestead,  which  contract  is  not  signed  by 
the  wiDe,  may  be  epedflcally  enforced 
against  her  I9  die  appUcatlOB  ot  the  doctrine 
of  equitable  estopp^  B^nce  Is  placed  up- 
on am  hiddlng  In  tha  case  of  Townsend  t. 
Woodworth,  186  Iowa,  98.  160  M.  W.  702. 
l^t  was  an  acti<m  to  rOtorm  a  deed  and 
qnlet  title  to  certain  xwemlaeB.  It  an^eared 
therefrom  that  one  Kmeger  was  the  owneer 
of  two  Iota,  which  wwe  oceasted  aa  a  home- 
stead. He  entered  Into  a  written  contract 
to  convey  to  the  plaintiff  the  west  66  feet  of 
these  lota,  and  thenefter,  in  fulflllment  ctf 
said  contract,  he  and  his  wife  exeented  and 
ddiveied  to  tbe  plalntur  a  deed,  ^riilch  did 
not  follow  tiie  language  of  the  contract,  and 
conveyed  about  8  feet  6  inches  less  land  than 
was  described  in  the  contract  The  remain- 
ing portion  of  the  lots  the  said  grantors  af- 
terwards cravreyed  to  anoOier  par^.  Tbe 
action  waa  brooght  to  reform  t3ie  deed,  and 
to  make  it  conform  to  tbe  oontaract  and  to 
quiet  title  to  said  west  60  feet  It  appeared 
that  all  of  the  partiea  aapOOueA,  at  fko  time 
the  deed  vnis  made^  that  it  conv^ed  tbe  ex- 
act property  described  in  tee  contract  Aft- 
&c  the  deed  was  made,  tbe  Kmegers  aban- 
doned Qie  irroperty  as  a  homestead  and 
moved  away.  The  wife  had  Joined  in  tlie 
conveyances  of  eadi  of  the  lota,  and  no  long- 
er occupied  elttier.  She  had  abandoned  any 
right  to  claim  a  hnneetead  In  the  atrip  In 
controversy  when  she  made  ber  deed.  There 
was  no  doubt  that  she  understood,  when  ahe 
joined  in  the  deed,  that  it  waa  intended  to 
convey  the  strip  in  controversy.  We  held 
that  tbe  deed  should  be  refwmed  as  prayed, 
and  that  she  waa  estopped  to  diaim  fibat  the 
vendee  In  tbe  deed  was  not  entUted  to  have 
the  deed  reformed,  so  as  to  express  the  true 


Digitized  by  Google 


iDwa) 


(18«  N.W.) 


Ml 


Intent  all  of  flie  parties  at  Oie  time  the 
deal  was  ewisoimnated.  It  clearly  appeared 
that,  soon  after  wWpg  the  contract,  and 
before  the  deed  was  made,  the  parties  aban- 
doned the  premises  and  sorrendered  all 
homestead  rights,  and  at  the  time  the  deed 
was  made  the  wife  had  no  hcnnestead  rii^t 
irtuterer  in  the  property,  and  that  ttie  deed 
was  executed  with  the  intent  on  the  part  of 
the  wife  to  conve^  the  property  In  dilute. 
the  case  is  not  determlnatlTe  of  the  Instant 
case. 

Appellant  also  relies  upon  Engbolm  t.  Ek- 
rem,  18  N.  D.  185. 119  N.  W.  35,  which  case 
is  dted  by  ns  in  the  Townsaid  Case,  supra. 
This  case  arose  nnder  the  statute  of  frauds 
of  the  state  of  Norfli  Dakota.  There  was  a 
verbal  agreement  for  the  sale  at  certain  lots, 
wUch  was  followed  by  delivery  of  possessioD 
to  the  grantee,  who,  with  the  foil  knowledge 
of  ,the  wife,  and  with  her  tacit  consent  and 
acqnlescence,  made  valuable  Improvemoits 
thereon  and  paid  a  portion  of  the  purchase 
price,  and  the  court  held  that  the  doctrine 
of  estoppel  was  applicable  to  the  facts  as 
found  to  exist  to  prevent  the  pvpetration  of 
a  fraud. 

The  appelant  places  great  reliance  on  the 
case  of  Oiice  v.  Woodworth,  10  Idaho,  45ft, 
80  Pac.  ftl2,  69  L.  B.  A.  584.  109  Am.  St  Bep. 
214.  The  case  was 'decided  by  a  divided 
court  The  agreement  for  the  transfer  of 
the  homestead  was  verbal,  was  assented  to 
by  both  husband  and  wife,  and  was  followed 
a  change  of  possession,  the  placing  of 
permanent  Improvemente  thereon,  and  pay- 
ment of  the  purchase  price,  all  with  the 
knowledge  and  actiulescence  of  the  vendor 
and  his  wife.  The  court  held  that  these  acts 
operated  to  transfer  the  eqolteble  title  to 
the  appellant,  and  applied  the  doctrine  of 
estoppel. 

It  may  be  true  that  a  wife  may,  by  her 
acts  and  conduct  be  estopped  to  claim  the 
benefit  of  this  statute  under  certain  condi- 
tions. In  the  instant  case,  however,  in  any 
event  we  do  not  think  the  evidence  is  sof- 
fldent  to  constitute  an  estoppel  against  the 
appellee  Sophie.  The  premises  were  taot 
abandoned,  and  there  was  no  surrender  made 
thereof  to  the  appellant.  But  a  small  por- 
tion of  the  purchase  price  had  been  paid. 
There  is  no  proof  that  the  appellee  Sophie 
knew,  or  In  any  manner  aoiuiesced  in,  the 
terms  and  conditions  of  the  contract  with 
r^rd  to  the  deferred  payments  or  other 
matters  therein  contained.  No  Improve- 
ments were  made  on  the  premises  by  the  ap- 
pellant The  matters  and  things  relied  upon 
in  the  dted  cases,  as  constituting  an  estop- 
pel, are  lai^ely  entirely  absent  In  the  instant 
case. 

t3]  We  are  not  prepared  to  bold  that  the 
fact  that  the  wife  shows  the  property  to 
one  whom  she  believes  to  be  a  prospective 
buyer,  or  that  she  knows  that  her  husband 
Is  negotiating  with  for  a  sale  ot  the  prem- 


ises, or  tbn  fact  tibat  she  has  knowledge  or 
consents  that  certain  personal  property  is  to 
be  sold  by  her  husband  In  the  bargain  for 
the  place,  are  sufficient  to  estop  her  from 
claiming  tlut  a  contract  made  by^her  hus- 
band, without  her  denature  or  consent  to  Its 
terms,  agreeing  to  convey  the  homestead,  is 
not  binding  upon  her.  The  plain  languid, 
purpose,  and  Intent  of  our  stetute  cannot 
be  overthrown  by  sndi  a  showing  as  was 
made  in  the  tnstent  case.  The  appellant 
knew  tbAt  the  premises  wwe  occupied  by 
the  appellees  as  a  homestead,  and  he  was 
presumably  familiar  with  the  statute .  re- 
quiring that  hnsband  and  wife  must  join  In 
the  execution  of  the  same  joint  instrument  to 
convey  the  same.  The  fact  that  the  wife 
conducted  the  appellant  over  the  premises, 
or  even  consented  to  the  sale  of  personal 
property,  or  knew  that  appellant  was  buy- 
ing the  farm,  is  scarcely  sufiident  to  justify 
the  condu^on  that  the  appdiant  rell^ 
thereon  as  binding  the  appellee  Sophie  to 
join  In  a  conveyance  of  the  homestead,  or 
to  estop  her  from  Insisting  upon  the  rights 
guaranteed  her  by  the  statute.  There  Is  no 
daim  of  any  agreement  on  her  part  to  sign 
the  written  contract 

The  decree  of  the  lower  court  meets  with 
our  apinroval,  and  it  is  in  all  respecte  af- 
firmed. 

STEVENS,  C,  X,  and  EVANS  and  AB- 
THUB,  JJ.,  concur. 


ENGLE  V.  ENGLE.   (No.  34426.) 
(Supreme  Court  of  Iowa.  Mardi  14, 1922.) 

Appeal  from  District  Court;  Polk  County; 

J.  C.  Hume,  Judge. 

Action  for  divorce.  Decree  for  plaintlfl  as 
prayed,  and  the  defendant  appeals.  Affirmed. 

Stewart  A  Hextell,  of  Des  Kloines,  for  appel- 
lant 

Fred  T.  Van  Ltew,  of  Des  Moines,  for  ap- 
pellee. 

FEB  CUBIAM.  The  parties  were  married  in 
1902  and  have,  as  the  issue  of  such  marriage, 
a  daughter  17  years  of  age.  The  petition 
charges  cruel  and  iobuDifln  treatment  There 
is  much  is  the  proof  of  crimination  and  recrim- 
ination. The  life  of  each  has  been  at  times 
somewhat  reckless  and  without  due  regard  to 
their  marriage  vows.  There  have  been  rec- 
oodUations,  condonations,  and  periods  of  ap- 
parent rineere  efforts  at  reformation.  Both 
at  one  time  joined  the  church,  doubtless  with 
the  hope  of  living  together  and  properly  rear- 
ing and  educating  their  daughter.  Others  in- 
terfered, and  for  a  few  months  before  the  peti- 
tion was  filed  the  conduct  of  the  defendant  has 
been  BQch  as  to  justify  the  decree  entered  fai 
the  court  below. 

It  Is  urged  by  appellant  that  the  tvldencs  is 
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not  onlj  not  sufficient  to  establish  tbe  sTlepi- 
tioDB  of  the  petition,  but  that  plaintiff  offered 
no  eoTroboTatio&  of  her  testimoiv.  There  la, 
boweveTt  eoiroboratioB  in  the  teatimony  of  the 
dan^ter.  aa  to  some  of  the  more  Important 
ooniplainta  of  plaintiff,  ^e  testimony  ts  not 
as  convincing  as  we  wish  it  were,  but  we  are 
not  disposed  to  interfere  with  tbe  decree  below. 
Nothing  will  be  gained  by  setting  out  or  rtf- 
Tiewing  tbe  testimony. 

Appellee  bas  filed  a  motion  for  suit  money 
and  attorney  fees  in  this  court.  Tbe  decree 
gave  to  plaintiff  all  the  proper^  of  the  par- 
ties, and  allowed  her  9100  aa  attorney  fees. 
This  we  think  mffldent,  and  the  motion  for  a 
further  allowance  in  thia  court  ia  orerruled. 

Affirmed. 

All  Justices  conenr. 


STATE  V.  HUMPHREY.    (Ne.  34115.) 

(Bnpreme  Oonrt  of  Iowa.  March  11, 1922.) 

Appeal  from  District  Ooort.  Polk  Gonnty; 
Iiester  "L.  fHiompson,  Jadge. 

Bamest  Humphrey  was  conTictod  of  larceny, 
and  he  appeals.  Affirmed. 

John  li.  Thompson  and  Geo.  H.  Woodaon, 
both  of  Dea  Moines,  for  appellant. 

Vernon  B.  Beebarger,  Asat  do.  Atty..  of 
Des  Moines,  fftr  the  State. 

PBB  CURIAM.  Hie  above  cause  comes  to 
US  on  a  clerk's  sbort  transcript.  Tbe  defend- 
ant was  tried  and  convicted  of  tbe  crime  of 
larceny,  and  sentenced  to  serve  an  indetermi- 
nate period  of  not  more  than  20  years  in  the 
State  Reformatory.  From  this  judgment  he  ap- 
poala.  We  bave  examined  tbe  transcript  care- 
tvSiy,  and,  finding  no  error  tberein,  the  judg- 
ment of  the  court  below  la  affirmed. 

AH  Josticea  concur. 


STATE  V.  MoDOWELL  et  at.   (No.  34523.) 

(Supreme  Court  of  Iowa.  March  11, 1922.) 

Appeal  from  District  Court,  Marion  Ooun^; 
liorin  N.  Hays,  Jndge. 

^esse  McDowell  and  Oeorge  3^lmer  were  con- 
victed of  maintaining  a  Uqnor  nuisance,  and 
tbey  appeal.  Affirmed. 

W.  H.  I^on,  of  Knozville,  for  appellants. 
Norman  B.  Hays,  of  Knozville,  for  tbe  State. 

FEB  GtJBIAM.  The  above  case  cornea  to  us 
on  the  derk'i  transcript.  The  defendants  were 
convicted  of  the  crime  of  maintaining  a  liquor 
ni^sance,  and  ordered  to  pay  a  fine  of  fCOO  and 
costs,  or  be  committed  to  the  county  jail  until 
such  fine  and  costs  were  paid.  We  have  ex- 
amined the  transcript,  and,  finding  no  error 
therein,  the  Judgment  of  tlu  court  below  ia 
affirmed. 

All  Justices  concur. 


8TAVR0S  V.  CHICAGO,  M.  4  S.  P.  R.  CO. 
at  al.    (No.  22649.) 

(Snprane  Gonrt  of  Minnesota.  Jan.  27, 19122.) 

(8v1tahu$  bv  the  Oourt^ 

1.  ConnarM  «aB27(8)— Partlaa  oleaalai  aali 
pit  for  enfllies  aied  la  latra^at*  aad  latere 
state  oomnam  are  aagaoad  la  'iataratate 

oomneroe." 
An  ash  pit  or  cinder  pit  where  are  damped 
the  ashes  and  dnders  from  enpnes  engaged 
both  in  intrastate  and  interatate  commerce, 
and  which  is  a  necessary  facility  in  tbe  opera- 
tion of  the  railway,  Is  also  a  fadUty  or  instm- 
mentality  used  in  interstate  commerce,  so  that 
persons  engaged  in  eleaiAng  out  or  emptying 
such  pit  ahonld  be  held  engaged  io  work  tn 
fnrtherawe  of  siuA  commaee. 

[Ed.  Note.— For  other  definltlau.  aaa  Worda 
and  Phraaea,  First  and  Second  Scriei,  Iiite^ 
state  Commerce.] 

2.  Master  aart  tervaat  «9284(l)— EiaployBMBt 
la  latentate  oaainerea  bald  ^aeatloa  tar 
Jiiy. 

Tbm  arldanee  is  Md  to  make  a  prima  facie 
case  for  the  jary  «1iether  plidntifl  vaa  ao  en- 
gaged when  hurled  liUo  the  pit  1^  a  loomotiva, 
negligently  run  against  him,  aa  he  waa  about  to 
go  into  it  as  one  of  a  crew  of  men  eat  to  work 
to  dean  it  out  • 

Ain>eal  from  District  Court;  Ramaey  Conzi- 
ty ;  F.  N.  Dickacm,  Judge. 

Actton  by  James  Stavroa  against  tlM  Chi- 
cago, MUwaidcee  &  St  Pftal  Baflroad  Coid- 
pany  and  another.  Case  dlamlaaaJ,  and  from 
on  order  denying  a  new  trial,  tba  plaintiff 

appeals.   Order  rererBed. 

Barton  ft  Kinkead,  of  St  Pan!,  tot  appd^ 
lent  • 

F.  W.  Boot  and  G.  W.  Wright,  both  of 
Minneapolla,  for  req^denta. 

Hour,  J.  Aberdeen,  8.  D.,  was  a  divlahm 
point  on  the  Chicago,  Milwaukee  ft  St  Pant 
Bailroad  aystrai,  at  tbe  time  her^nafter  re- 
ferred to,  <^»erated  by  Walker  D.  Hines  aa 
Director  Oweral  of  Rallroada.  PlaintifC  bad 
been  employed  for  several  montha  prior  to 
NoTember  S8,  1919,  aa  a  section  tiand  In  an 
extra  crew  or  gang  maintaining  the  tracks 
oi  said  railroad  near  Aberdeen,  and  for  about 
one  month  prior  to  that  date  In  raising, 
repairing,  and  installing  tracka  In  tbe  yard 
in.  that  city.  Hla  crew  did  not  work  in  tbe 
forenoon  of  NoTonber  28,  but  at  about  1 
o'clock  in  tbe  afternoon  be  and  hia  ttilows 
were  aummoned  by  the  foreman  firom  Ui^ 
bunk  car  in  tbe  yard  to  go  with  hlm  to 
clean  out  the  ctndtt  cae  aah  pit  located  west 
of  tbe  roundhouse.  Betweai  the  latter  and 
the  aah  pit  ia  a  tumtaUe.  Doable  tracka 
run  over  the  turntable  to  tbe  ash  pit  As 
plalntlir  came  within  six  feet  of  tiw  arin  pit, 
and  when  aome  of  his  crew  were  already  in 
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tiie  lilt  encaged  at  ttuir  task,  a  locomotlTe, 
backing  In  npm  the  pit  without  a  lookout 
In  front  and  wltiieut  rlnslnff  the  bell  or 
glTlnff  any  other  alfnal,  atmck  i^alntlff  from 
behind,  burled  him  Into  tbe  pit.  and  Inflicted 
the  InJorMrfor  wbldi  he  soed.  It  was  con- 
ceded thaMBie  a«b  plt/Or  dnder  pit  was  a 
part  of  tbm  line  of  railroad  owned  at  tbe  time 
br  tbe  Cbicago,  MUwaukee  &  St.  Paul  Bail- 
mad  Gompany  and  operated  by  the  govem- 
mmt,  and  that  aebea  and  fires  firom  both  in- 
terstate and  intrastate  englnee  were  dumped 
therein;  that  all  engines  that  stopped  on 
tbe  Aberdeen  dlrUdon  eagaged  both  in  in- 
trastate and  Interstate  commerce  exclusiTely 
stopped  on  the  pit  and  wwe  cleaned  thera 
If  plalntttC  when  Injured  was  not  engaged  in 
Interstate  eommenw,  It.  was  conceded  there 
could  be  no  recovery  In  this  action,  for  then 
his  remedy  was  under  the  state  workmen's 
oompensation  statute.  When  plaintiff  rested, 
the  case  was  dismissed,  and  the  appeal  Is 
fn»i  the  order  denying  a  new  tziaL 

tl]  Thb  learned  trial  ooort  came  to  tbe 
cencluston  that  deanlng  cat  this  pit  was 
not  a  work  connected  with  or  lalatad  to  in- 
terstate eommarosb  He  said: 

*^e  dnder*  were  not  dumped  Into  the  pit  In 
the  course  of  commerce  or  transportation,' 
tiiongh  they  may  have  been  tbe  reralt  of  it 
But  the  engines  were  dumped  and  cleaned  aft- 
er their  use  In  ttan«poctatUn  or  eonmaroe  was 
fialahed." 

This  Tiew  seems  to  us  too  narrow.  Stat- 
utes and  ordinary  care  require  that  ashes 
and  cinders  be  not  allowed  to  drop  from  the. 
engines  as  they  are  operated  along  the  rail- 
road line.  The  ash  rec^tacle  must  not  allow 
live  dndere  or  coal  to  escape  and  spread  fire 
and  destruction.  Some  convenient  place 
must  be  provided  for  their  safe  dumping. 
Had  the  pit  been  placed  at  such  a  place  that, 
as  the  engines  came  In  attached  to  a  train 
carrying  Interstate  commerce,  they  would 
stop  over  the  pit  and  liave  the  ash  pan  emp- 
tied, there  could  be  no  question  but  that  one 
in  or  near  the  pit  either  to  dump  tbe  ash  con- 
tainer of  the  engine  or  to  shovel  out  and 
clean  the  pit  would  be  engaged  In  furthering 
interstate  commerce.  That,  for  the  sake  of 
convenirace^  this  pit,  designed  and  used  for 
the  same  purpose.  Is  placed  where  it  Is,  In- 
stead of  under  the  main  line,  should  not 
make  a  dlstlnctlcm  in  law  as  to  tbe  service 
In  wblcii  the  workman  is  engaged  while 
defining  it  At  least,  such  appears  to  us  to 
be  the  law  until  otherwise  determined  by  the 
Supreme  Court  of  the  United  States,  the 
final  authority  in  all  disputes  concerning  the 
application  of  the  federal  Employers'  Liabil- 
ity Act.  Hie  courts  of  Kentucky  and  New 
Jersey  have  readied  a  conclusion  wholly  out 
of  harm<my  with  that  of  the  court  below 
holding  that  an  employe  engaged  in  cleaning 
or  «nptying  an  ash  pit  designed  for  the  use 
and  used  in  the  manner  here  shown  is  fur- 
thering  interstate  commercau  Chief  Justice 


Quuuntttt,  in  OrybowiU  r.  Erie  BaHroad  Co^ 
88  N.  1.  Lav,  1,  90  AtL  T61,  said: 

**Tlis  proofs  show  that  the  ash  pit  was  a  psrt 
of  the  plant  of  the  defendant  company,  that  it 
was  a  necessary  part  of  that  plant,  and  that 
it  was  used  both  in  Interstate  and  intrastate 
commerce.  The  keeping  of  it  dean,  and  there- 
by maintaining  its  effectiveness,  was  required 
equally  for  both  Unds  of  commerce,  jut  as 
the  keeping  in  rqpsir  of  tracks  snd  brieves 
wbidi  are  used  for  both  kinda  of  commerce  is 
a  necessary  incident  to  each  of  tbem." 

This  decision  was  affirmed  by  the  unani- 
mous vote  of  the  Court  of  Appeals  (89  N. 
J.  Law,  361,  98  Aa  1085),  the  .opinion  of 
Chief  Justice  Gummere  being  adopted  aa  the 
opinion  of  the  court  In  Cincinnati,  N.  O. 
&  T.  P.  By.  Co.  V.  Clarke,  169  Ky.  662,  186 
S.  W.  94,  the  ash  pit,  as  to  location  and  use, 
is  set  forth  much  the  same  as  the  evidence 
reveals  the  situation  In  the  Instant  case,  the 
court  saying: 

"It  was  situated  under  one  of  the  tracks  of 
appellant,  and  was  an  instrumentality  design- 
ed, constructed,  and  used  by  the  carrier  for  the 
purpose  of  ridding  the  en^es  used  in  its  op- 
erations the  a^es  produced  by  tbe  mateiials 
used  in  the  engines  to  make  the  power  which 
was  necessary  to  propel  them.  It  was  dally 
and  at  nigiit  used  for  that  purpose  1^  its  en- 
ginea,  which  were  engaged  In  interstate  com- 
merce. The  pit  was  a  uaeful  and  necessary  in- 
Btromentality  in  the  operation  of  Its  engines 
engaged  in  interstate  commerce.  Tbe  asb^s 
must  necessari^  be  taken  from  the  engines, 
snd,  when  dropped  Into  the  ^t;  the  ashes  must 
be  thrown  from  the  pit  to  keep  it  in  cona- 
tion snd  repair  to  do  the  service  fto  wliich  It 
was  used  and  designed^" 

The  cases  of  Erie  Ballroad  CoJ  v.  Collins, 
2S3  n.  8.  77,  40  Sup.  Ot  450,  64  L.  Bd.  790, 
and  Erie  Ballroad  Co.  v.  Ssary,  253  U.  8. 
86,  40  Sup.  Gt  454,  64  U  iBd..  794,  seem  to 
point  to  tbe  correctness  of  the  dedslons  of 
the  two  state  courts  above  dted.  In  the 
Szary  Case  tbe  employe  was  injured  while 
carrying  ashes  to  an  ash  pit  from  stoVes  used 
In  drying  sand  in  a  small  structure  standing 
In  the  yards  of  the  railroad  company;  the 
sand  being  used  for  engines  engaged  in  In- 
terstate and  Intrastate  commerce  indiscrim- 
inately. Tbe  appellant,  dtlng  Chicago,  Bur- 
lington ft  Quincy  R.  U.  Co.  v.  Harrington,  241 
U.  8.  177,  86  Sup.  Ct  517,  60  L,  Ed.  941 : 
Lehi^  Valley  B,  B.  Co.  v.  Barlow,  244  TJ. 
S.  183,  87  Sup.  Ot  616,  61  L.  Ed.  1070; 
Minneapolis  &  St  Louis  B.  B.  Co.  v.  Winters, 
242  U.  S.  353,  87  Sup.  Ct  170,  61  Ll  Ed.  868. 
Ann.  Cas.  191BB,  04;  Shanks  v.  Delaware, 
Lackawanna  &  Western  B  B.,  289  U.  S.  666. 
36  Sup.  Ct  188.  60  U  Ed.  436,  L.  B.  A.  19160, 
797;  Delaware,  Lackawanna  &  Western  B. 
B.  Co.  V.  Yurkonis.  238  U.  8.  489,  86  Sup. 
Ct  902.  58  L.  Ed.  1397;  lUinoU  Central  R. 
B.  Co.  Cousins,  241  D.  S.  641,  36  Sup.  Ct 
446,  60  L.  Ed.  1216;  Baltimore  ft  Ohio  B. 
B.  Co.  T.  Branson,  242  C.  S.  628,  37  Sup. 
Ct  244,  61  L.  Bd.  634;  and  XUlaols  Central 
ii.  K.  Oo^  T|  Befaraii%  28S  U.  8.  478,  S4  Sup^ 
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Ct  646»  68  L.  EO.  lOSl.  Ann.  Gas.  IfillO*  IBS. 
argued  In  tbls  manner: 

"It  wonld  seem  that  the  nearest  the  plaintiff 
came  to  beins  engaged  in  interstate  commerce 
at  the  time  of  hie  injury  was  in  removing  ash- 
es from  a  fixture.  To  paraphrase  the  lan- 
guage in  the  Shanks  opinion,  the  connection  be- 
tween the  fixture  and  the  interstate  transpor- 
tation was  remote  at  best,  for  the  only  func- 
tion of  th«  fixtnre  was  to  convey  heat  to  sand 
which  waa  placed  in  storage  and  tiien  need  in 
supplying  en^es,  some  of  which  were  used 
in  interstate  transportatioo.  All  this  stove 
was  used  for  was  heating  and  drying  of  sand 
as  it  was  moved  from  storage  to  storage  and 
such  use  cumot  be  said  to  make  it  an  instru- 
ment of  interstate  commerce,  as  the  sand  which 
waa  prepared  might  never  have  been  used  in 
mch  commerce." 

But  the  conrt  answered  tba  argumoit  by 
referring  to  the  prece^Ung  opinion  in  the 
Collins  Case,  saying: 

"There  were  attempts  tbere,  and  there  are 
attempts  here,  to  separate  the  duty  and  assign 
it  diaraeter  by  intervals  of  time,  and  distinc- 
tions between  the  acts  of  service.  Indeed 
sometliing  is  attempted  to  be  made  of  an  omis- 
sion, or  an  asserted  omission,  In  the  evidence, 
of  the  kind  of  commerce  in  which  the  last 
engine  servad  was  engaged.  The  distinctions 
are  too  artificial  for  acceptance.  The  acts  of 
serfiee  were  too  intimately  rdated  and  too 
necessary  for  the  final  pnrpoae  to  be  distin- 
golahed  in  legal  diaracter.** 

That  the  ash  pit  was  a  necessary  Instm- 
mentality  or  facility  in  the  furtherance  of 
interstate  transportation  as  carried  on  by  de- 
fendants la  palpable.  It  would  not  function 
as  such  unless  the  accumulated  ashes  and 
cinders  w^e  removed  whenever  filled.  The 
act  of  removing  the  same  seems  to  us  so  in- 
timately related  to  and  so  necessary  for 
the  final  purpose  of  facilitating  and  further- 
ing interstate  transportation  that  plaintia 
should  be  held  ei^aged  therein  at  the  time 
of  bis  injuria.. 

[Z]  In  the  court  below  no  particular  point 
was  made  of  the  fact  that  plaintiff  had  not 
actually  begun  shoveling  out  ashes  when 
struck.  It  Is  most  vigorously  urged  here.  It 
Is  said  that  while  the  plaintiff,  in  Pedersen 
T.  Delaware,  Lackawanna  A  Western  B.  B 
Co.,  229  U.  S.  146,  S3  Snp.  Ot  648.  57  L.  Ed. 
112S,  Ann.  Cas.  1914c,  153,  was  held  to  be 
engaged  in  interstate  commerce,  although  he 
had  not  reached  the  bridge  he  was  to  re- 
pair, It  aK>eaTed  that  he  was  carrying  ma- 
terial for  the  repair.  In  the  Szary  Case, 
supra,  the  emiAoyA  was  injured  when  re- 
turning from  carrying  ashes  to  the  pit.  The 
work  he  had  done  characterized  his  then  em- 
ployment And  there  Is  a  distinction  between 
an  employ^  injured  upon  the  premises  of  the 
railroad  company  Just  as  he  Is  about  to  start 
on  work  connected  with  Interstate  transpor- 
tation and  an  onployfi  Injured  as  he  has 
finished  such  work  and  Is  learing  the  prem- 
iaes,  ttie  latter  being  under  tlie  protection  of 
tbe  act,  and  not  the  former.  The  one  who 


has  flniabed  must  leave,  and  be  is  pnrtected 
becanse  <tf  the  woTk.  done,  but  the  one  wbo 
comes  on  to  work  may  back  out  and  never 
engage  in  Interstate  tran^rtation;  henoe 
does  not  come  within  the  act  until  be  ac- 
tually begins  work.  Illinois  CeMsal  B.  B. 
Co.  V.  Behrens.  233  U.  S.  473.  MrSnp^  Ct. 
646.  58  L.  Bd.  1051,  Ann.  Cas.  19140,  163; 
Louisville  &  Nashville  B.  B.  Co.  t.  Parker. 
242  U.  S.  18,  S7  Sup.  Ct.  4,  61 1..  Ed.  119;  and 
Erie  B.  B.  Go.  t.  W^b,  242  U.  S.  303,  ST 
Sup.  Ct  116,  61  L.  Ed.  31»--«re  dted.  Tlte 
court  in  the  last-named  case  aaya  (tf  a  switch- 
yard c<»idoctor  wbo  sometimes  moTes  only 
intrastate  cars  for  no  purpose  ct  fhcilltatiBg 
tne  movement  of  Interstate  cars  that  wbetbw 
or  not  he  Is  engaged  in  Interstate  commerce 
at  the  moment  of  receiving  an  injury  "de- 
pends upon  whether  the  series  of  acts  that 
be  had  last  performed  was  properly  to  be  ve> 
garded  as  a  succession  of  separate  tasks  or 
as  a  single  and  indivisible  task.  It  turns 
upon  no  Interpretation  of  the  act  of  Congress, 
but  involves  simply  an  apiwedatlon  of  the 
testimony  and  admissible  inferences  tbera- 
from  in  order  to  d^ermine  whetbra  then 
was  a  question  to  be  snbipitted  to  tbe  Jniy 
as  to  the  fact  of  employment  in  Intrastate 
commerce."  Here  plaintiff  was  steadily  em- 
ployed upon  work  connected  wltb  tntttstate 
transportation,  viz.  r^alrtng  tradu.  It  Is 
true  the  burden  rested  on  pUiwHff  to  jfrorB 
that  when  injured  he  was  engaged  In  such 
work.  The  testimony  was  that  be  was  In  a 
crew  or  extra  gang  doing  sndi  work  six  days 
In  the  week  and  overtime.  The  foreman  got 
him  on  this  occasion  from  the  bunk  car  in  tbe 
yard.  The  Inference  is  permissible  that  plain- 
tiff's crew  was  at  the  beck  and  call  of  the 
Director  General  and  all  the  time  engaged 
in  keeping  tbe  track  and  transportattcm  fa- 
cilities of  the  railroad  In  proper  condition^ 
and  was  called  for  that  purpose  when  struck. 
In  Erie  B.  B.  Co.  v.  Winfleld,  244  U.  S.  170, 
37  Sup.  Ct.  656,  61  L.  Ed.  1057,  Ann.  Gas. 
101SB,  662,  the  court  said  of  one  in  cSiarge 
of  a  switch  ragine: 

"In  leaving  the  carrier's  yard  at  the  dose  of 

bis  day's  work  the  deceased  was  but  dlsdiarging 
a  duty  of  his  employment.  See  North  Carolina 
R  Co.  V.  Zachary,  232  U.  S.  248,  260  [68  L. 
Ed.  591,  593,  34  Sap.  Ct  Sep.  305,  8  N.  a  O. 
A.  ice,  Ann.  Cas.  19140,  159].  like  his 
trip  through  tbe  yard  to  bis  engine  in  the 
morning,  it  was  a  necessary  incident  of  Us 
day's  woric  and  partook  of  the  diaraeter  of 
that  work  as  a  whole,  for  It  was  no  more  an 
inddent  of  one  part  than  of  another.  Hia  day's 
work  was  In  both  interstats  and  intrastate 
commerce,  and  so  when  he  was  leaving  the 
yard  at  the  time  of  Uie  Injury  his  employment 
was  in  both." 

It  is  to  be  observed  that  here  flie  conrt 
regards  an  employ^  while  passing  over  the 
carrier's  track  to  begin  work  in  furtberance 
of  interstate  transportation  as  equally  under 
the  protection  of  the  federal  Employers'  li- 
ability Act  with  an  employi  Imitag  aach 
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work.  Id  St  Louis  A  San  Frandsco  R.  R. 
Co.  T.  Seale,  229  r.  8.  168,  88  8ap.  Ot  661, 
67  L.  Ed.  1129,  Ann.  Gaa.  1914G.  166,  a  yard 
derlc,  killed  on  Us  way  to'  cbe<A  the  cars 
<n  an  incwnlng  train,  was  held  to  have  been 
engaged  in  interstate  commerce.  Plaintiff 
bere  was  not  only  on  bis  way  to  do  the  work 
assigned,  but  actoaUy  at  tbe  plac^  and  part 
of  the  crew  alroady  at  work.  The  point  that 
the  evidence  does  not  show  that  his  time 
bad  begun  seems  to  ns  too  teetmlcaL  He  was 
paid  by  ttae  day.  It  is  not  Ukely  that  any 
difference  would  be  made  among  the  crew 
as  to  who  Should  cast  the  first  shovelfnL 
No  doubt  each  one  who  started  out  from  the 
bunkhouse  at  1  o'clock  that  afternoon  and 
worked  until  6  o'clodc  got  a  half  day's  pay. 
So  would  plaintiff,  had  he  not  been  hurled 
into  the  pit.  The  contention  that  plaintiff 
might  have  dianged  his  mind  and  reused  to 
Btart  in  with  the  rest  of  the  crew,  and  there- 
fore he  cannot  be  said  to  hare  be«k  engaged 
in  Interstate  cranmeroe  wboi  strtKft,  appears 
to  us  entirely  too  technlcaL  The  same  claim 
could  hare  been  made  in  the  Seale  Case  and 
othws.  It  seems  to  us  it  not  so  detennina- 
tlTO  whether  plaintiff  knew  that  he  should 
sbovel  out  the  pit  as  whether  the  foreman 
ordered  him  there  for  that  purpose.  The  an* 
thorltiee  from  the  state  courts  and  the  lower 
federal  courts  in  respect  to  when  an  employe 
directed  to  aigage  in  work  dosely  connected 
with  interstate  commerce  comes  under  the 
protection  of  the  federal  Employers*  liability 
Act,  although  he  has  not  actually  begun  such 
work,  are  collected  in  10  A.  L.  R.  1196.  on 
page  1230,  note  to  So.  Fac  Ca  t.  Industrial 
Acc  Com.,  251  U.  8.  269,  40  Sup.  Ct  180, 
64  L  Ed.  268. 

In  our  opinion  plaintiff  made  a  prima  facie 
case  fbr  recovery  nndsx  tlie_  act  <^  Congress. 

The  order  is  reversed. 


LISNAU  V.  NORTHWESTERN  TELEPHONE 
EXCH.  CO.    (No.  22650.) 

(Supreme  Coaxt  ^  Minnesota.  Jsn.  27, 1922.) 

(ByUalmt  Ay  ih«  Oomri.) 

1.  Master  aad  servant  4ss9375(2)— Isjsry  In 
elevater  wMto  Ifavlafe  work  holi  esmpeasa- 
Ue. 

An  employ^  of  a  telephone  company  whose 
employment  was  on  an  upper  floor  of  a  build- 
ing owned  by  the  company  and  used  azda^ve- 
ly  by  it  was  injnnd  wUle  descending  In  an 
elevator  in  ttie  bnilding  upon  leaving  work. 
Held,  tiiat  the  Compensation  Act  applies  to 
the  case  end  a  common-law  action  for  dam- 
ages does  not  Ue. 

2.  Master  aad  servaat  ^9871  —  Ksipley4  Is 
"afeMt  tfe*  iirosilsstf'  wbOt  naklag  exit  ea 
elevstor  it  dsse  ef  day's  wsrfc. 

An  esaploiyl  whDe  upon  sn  elevator  maUng 
her  exit  from  the  premises  at  die  dose  of  her 


days'  work  was  "about  the  premises^"  within 
the  meaning  of  Woi^men's  Compensatl<m  Act 

(Gen.  St.  1913,  {  8230i).  providing  for  compen- 
sation for  iojuries  to  workmeD  "engaged  in,  on, 
or  about  the  premises  where  their  Eervices  are 
being  performed." 

[Ed.  Note.— ror  otiier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  About 
the  Premises.] 

3.  Master  and  senrast  ®=>37l— "During  the 
hours  of  service"  Isolnde  period  of  prompt  In- 
gress and  egress. 
The  words  "during  the  hours  of  service"  in 
Workmen's  Compensation  Act  (Oen.  St.  1918,  | 
823(K),  providing  for  compensation  for  injuriei 
to  workmen  injured  "during  the  hours  of  serv- 
ice," Indade  the  period  of  reasonably  prompt 
ingress  and  egress  whUe  still  upon  the  im- 
mediate premises. 

Appeal  from  District  Court,  Dak<^  Coun- 
ty;  W.  U  Ck)nTerBe,  Judge. 

Actlim  by  Laura  Llenau  against  the  North- 
westeru  Telephone  Exdiange  Company.  De- 
fendant's motlcm  im  Judgm«it  on  the  plead- 
ings and  on  an  agreed  statement  «t  facts  was 
denied,  and  th«  defendant  appeals.  Ordw 
reversed. 

EL  A.  Prendergast  and  Ernest  B.  Watwm* 
both  of  Minneapolis,  tot  appellant 

Mart  M.  Hmiaghan,  of  Minneapolis^  for  xe- 
qKmdent 

HALIiABf,  J.  In  1020  defendant  was  m* 
gaged  in  ttie  construction  of  a  twdve-story 
office  building  in  Minneapolis  for  its  exclu- 
sive use.  While  the  building  was  partly 
flnisbed  d^^dant  fitted  up  for  use  the  eighth 
floor  of  the  building  and  Installed  there  one 
of  its  departnwats.  DeCaidant  Installed  end 
was  using  an  elevator  for  transporting  Ita 
employ^  to  and  from  ttie  d^itb  floor  and 
for  tranqtortlng  building  material.  There 
was  also  a  stairway  fnmlslilng  meana  of 
Ingress  and  egress  to  woA  from  Uie  elglifli 
floor. 

On  Tune  21.  1920,  plaintiff  was  In  the  cm- 
ploy  of  detaidant  in  tile  department  Installed 
on  tlie  dgbth  floor.  At  the  close  of  Iter 
work  Ml  that  day,  plaintitt  with  other  em- 
ploye entered  the  eievator  at  the  elt^tth  floor 
to  descend  and, leave  the  bnilding  ai^  wbfle 
tbey  were  descending  the  elevator  suddenly 
droiH^  and  idalntifl  was  injured.  Plain- 
tiff brou^t  this  action,  allying  that  the 
Injn^  was  eansed  by  the  n^lgenoe  of  de- 
ftndant  and  asking  damages  predicated  on 
defendant's  ocnnnun-Jaw  llabiUtr.  The  case 
was  submitted  on  defendant's  motion  for 
Judgment  oo  the  pleadings  and  on  an  agreed 
stetonent  ot  facts.  The  court  denied  the 
motion,  hKdding  that  recovery  might  be  bad 
at  conunm  law.   Defendant  qipsals. 

CI]  Tbe  sole  question  w  Oils  aiveul  1* 
wbe^er  plaintilTB  rl^t  ot  teeovery  Is  at 
common  law  ok  under  the  GonqienaatloD  Act. 
Tbe  ttial'court  held  that  tba  Ctmipaisatlan 


^For  other  c«m  m«  ■ems  teple  and  KBT-MUMBBa  la  aU  K^-NnnbareA  DIsmU  sad  XadasM 

186  N.W^-flO 


Digitized  by  Google 


946 


186  NOBTHWBSTEBN  BEPOBTBR 


(Minn. 


Act  did  not  Bppl7  and  tbat  Uie  recorerjr  was 
at  common  law.  With  this  we  cannot  agree. 
The  decision  depends  on  a  construction  of 
6.  S.  1913,  S  82S0L  This  section  proTides 
tbat  the  Compensation  Act  "is  hereby  declar- 
ed, not  to  cover  workmen  except  while  en- 
gaged in,  on,  or  about  the  premises  where 
their  services  are  being  performed,  or  where 
their  service  requires  their  presence  as  a 
part  of  such  service  at  the  time  of  the  in- 
jury, and  during  the  hours  of  service  as  soch 
workmen."  We  think  tbat  under  a  fair  con- 
struction of  the  act  it  must  be  held  api^ica- 
ble  to  a  case  such  as  this.  In  general  it 
may  be  said  tbat  the  act  was  Intended  to 
apply  In  cases  where  the  relation  of  master 
and  servant  exists.  It  would  be  Indeed  con- 
fusing to  have  the  act  apply  only,  part  of 
the  time  during  the  existence  of  such  rela- 
tion. It  was  part  of  the  master's  duty  to 
furnish  on  Its  own  premises  safe  ingress  and 
egress  to  and  from  the  portitm  where  plain- 
tier  was  employed.  While  plaiutlfC  was  upon 
the  premises  making  her  exit  the  relation  of 
master  and  servant  thra^ore  existed  with 
its  ^reciprocal  duties  and  <4>Iigatlons.  Mc> 
Donongh  v.  Lanpher,  66  Minn.  601,  67  N.  W. 
162.  4S  Am.  St  Rep.  641 ;  Stavros  r.  C,  U. 
&  St  P.  Ry.  Co..  186  N.  W.  W2. 

[2,  3]  We  are  of  the  opinion  ttiat  plaintiff 
was  "about  the  premises"  where  her  services 
were  being  [>erformed.  Whether  this  acd- 
demt  occurred  "during  the  hours  of  service" 
Is  a  more  difficult  question,  but  we  think 
those  words  should  be  construed  to  include 
the  period  of  reasonably  prompt  Ingress  and 
egress  while  stlU  upon  the  Immediate  premis- 
es. This  construction  seems  to  us  permissi- 
ble and  to  best  accord  with  the  beneficent 
purposes  of  the  act,  though  a  different  con- 
struction mli^t  bokeflt  this  partlcDlar  plain- 
tiff. 

In  reacAdng  onr  eonduston  we  are  unable 
to  get  much  assistance  from  decided  cases, 
but  the  decisions  twd  to  sustain  our  deci- 
sion. 

In  State  ex  roL  Green  t.  District  Court 
146  Minn.  96,  176  N.  W.  155,  a  Janitor  was 
injured  while  going  down  a  flight  of  stairs 
to  attend  a  fnmace;  Be  was  hdd  within 
the  act  The  circumstuioeB,  wwe  of  course 
somewhat  different. 

Dedsiong  under  statutes  of  other  states  are 
in  accord  with  this  decision,  but  ttaey  are 
faieraUy  under  statutes  differing  somewtaat 
In  language  fnun  |  S2301.  It  has  been  geo* 
orally  held  that  preparation  tor .  beginning 
active  employment  after  the  plaoe  of  work 
has  been  reached  and  for  leaving  the  prem- 
ises after  the  period  of  active  emi^yment 
has  aided  Is  part  of  the  employment  Kay- 
ner  v.  SUgh  Vam.  Od..  IBO  Mich.  168, 146  N. 
W.  666,  L.  R.  A.  1A16A,  22,  Ann.  Gas.  1016A, 
886;  City  of  MUwaukee  AUtaoff.  156  Wis. 
68,  146  N.  W.  238,  L.  B.  A.  1916A.  827; 
Terleckl  t.  Strauas,  86  N.  J.  Iaw,  454,  88  AO. 


1023.  alBnned  86  N.  3.  Iaw.  708.  92  AtL  1067. 

The  i>erlod  of  nnployment  la  genually  held 
to  Indude  a  porlod  of  temporary  absence 
tnm  the  workroom  In  taking  lundi  on  an- 
otiier  part  of  the  promisee  (Boyle  v.  OUumbla 
Fireproofing  Oo.,  182  MassL  96.  64  N.  B.  726; 
Sundine^s  Case.  218  Mass.  1,  105  N.  B.  483, 
L.  B.  A.  I&ISA,  81^,  or  going  to  or  from  a 
toilet  (Zabrlskle  y.  Drle  Railroad,  86  N.  J. 
law.  266,  92  AtL  885,  I/.  B.  A.  IdlOA.  315). 

The  period  of  employment  la  generally  htfd 
to  indude  Che  period  "whilst  phydcally  en- 
gaged In  making  his  way  from  the  entrance 
of  the  master's  pr^uiaes  to  the  plaoe  where 
be  works"  within  a  reasonable  margin  of 
time  before  he  la  due  to  oommence  work 
(lawless  V.  Wlgan  Coal  &  Ice  Oo^.  124  U  T. 
J.  632),  or  while  leaving  the  buUdlng  by  a 
stairway  within  such  margin  of  time  after 
his  work  Is  ended  (In  re  O'Brien,  228  Mass. 
380. 117  N.  D.  619;  Hofhnan  v.  Knisely  Bros., 
199  III  Ak>.  680;  Wabash  RaUway  Co.  v. 
Industrial  Cknnmlaslott,  294  IlL  HO,  128  N. 
B.  290). 

Erickaon  v.  St  Paul  aty  By.  Co..  141 
Minn,  lea,  169  N.  W.  682,  and  Nesbltt  t.  Twin 
City  rorge  &  Foundry  Oo^  145  Minn.  286^ 
177  N.  W.  181.  10  A.  L.  Bh  166,  are  not  out 
of  harmony  with  this  dedaiiw.  In  each  of 
those  cases  the  men  Injured  were  at  the  time 
of  the  Injury  upon  a  conveyanoe  fiimlAed 
by  the  employer,  but  a  conaldaraUt  imtwnfe 
^m  tbeir  place  of  wwk. 

Ord«r  lavorsed. 


STATE  V.  BROWN. 
SAME  V.  FRIEND, 
(Noa.  22S40,  22547J 

(Supreme  Court  of  Minnesota.  Feb.  10;  18S2.) 

(BvJiabiu  by  ihe  Court.) 

1.  Ifltoxicatlng  llquore  «=>223(3)— Isdlotsiest 
charging  unlawful  dsairsfl  is  wise  ef  wpsla 
and  proof  that  It  was  Is  faol  aerry  «Im 
held  not .  varlanoe. 

An  indictment  charged  unlawful  dealing  in 
an  intoxicating  liquor,  to  wit,  wine  of  pepsin. 
The  proof  was  of  dealing  in  an  article  called 
wine  of  pepsin,  but  whitdi  was  in  fact  sherir 
wine.   There  was  no  variance. 

2.  Istoxicating  llqnora  ^216— Where  ladtet- 
ment  oharge*  deaUng  Is  "Istaxtoatlsi  Uqoor." 
It  will  be  Implied  the  Hqnor  la  a  potaMo 
beveraio. 

Where  the  indictment  charges  dealing  in 
"intozleatlttf  Uqfuoz,"  It  will  be  impHed  tbat  the 
Hquor  is  potable  as  a  beverage. 

[Bd.  Note.— For  oOier  definittona,  see  Words 
and  nirases,  First  and  Second  Series,  latozf- 
cating  liquor.] 

8.  l«tSKioaUs8  Honors  «9»286(l8)^vMaM 
hsM  to  show  wlae  of  paptis  Is  bmngok  and 

sot  nsiRdm. 
There  is  sufficient  erldMioe  that  wbu  of 
pepsin  is  a  beverage  and  not  a  pedlelne. 
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4.  Orinlaal  law  ^112(1)— Otfentest  taklH 
erdir  for  C.  O.  D.  tlilpMMt  of  liquor  from 
uotliir  county  mwy  bo  prooooatort  io  oouRty 
whoro  ortfir  was  talio a. 

An  order  waa  taken  at  Warren  for  liquor 
to  be  abippoa  C.  O.  D.  by  a  dealer  in  2fin- 
neapolis  to  a  cuetomer  at  Warren.  There  waa 
no  valid  contract  in  the  case.  The  transac- 
tion was  void  at  every  step  and  there  was  a 
famiflhing  of  the  liquor  at  Warren. 

5.  Crlnlaal  law  «=»3I5— Proof  tliat  plaintiff 
was  a  manager  at  »a«  data  It  not  proof  that 
he  was  a  manaoer  at  praoeiHng  dato. 

Proof  that  a  party  waa  manager  of  a  cor- 
poration on  Febroary  28th  haa  no  tendency  to 
prove  that  he  waa  aueh  manager  on  January 
20th  preceding. 

Appeal  from  District  Court,  Marshall 
County;  Andrew  Grlndeland,  Jndge. 

Emll  Friend  waa  conTicted  of  soliciting 
and  receiving  an  order  for  intoxicating  liq- 
uors, and  Harry  A.  Brown  was  convicted  of 
selling  and  diaposlng  of  the  same  llqnor,  and 
both  appeal.  Judgment  affirmed  as  to  the 
defendant  Friend,  and  a  new  trial  granted  ae 
to  the  d^mdant  Brown. 

Geo.  B.  Lauuurd,  ol  MlnneapoUs,  for  ap- 

O.  U  BUton.  Attr.  Gen^  Ju.  A  Maric- 
bKn,  ABBt  Atty.  Gea^  and  A.  M.  Bckitrom, 
OOk  Atty^  at  UTamn,  for  the  Stata 

HAUiAM,  J.  -DcAndant  FrSvud  «u  oon- 
Tlcted  of  the  crime  of  aoUcltiiig  and  ncetr- 
In^an  (wdar  tor  Intozlcattng  llqaora,  to  wit; 
wine  of  pepsin,  at  Warrea,  MwTHhall  coimt7f 
Minn.  Defendant  Brown  was  convicted  of 
the  crime  of  aeUlBg  and  dlspoatng  of  the  same 
liquor  at  Warren.  Both  appeaL 

[1]  1.  It  wae  dearly  proved  that  defendant 
VxUnA  aolidted  and  received  an  order  for 
12  pint  bottles  of  wise  of  i>epsin  at  the  time 
and  place  charged.  It  was  also  proved  that 
wlae  of  pepsin  Is  essentially  shury  wine  and 
ctmtains  22  per  cent  alcohol,  that  the  in- 
gredient of  pepsin  is  very  small  and  socn  be- 
comes •Inactive''  or  disappears. 

Defendants  contend  that  whereas  the  In- 
dtctmoit  charged  dealing  in  an  intoxicating 
llquoTt  to  wit,  wine  of  pepsin,  Che  jvoof  per> 
tained  to  dealing  in  sherry  wine,  and  that 
the  proof  was  thoM^an  of  an  offense  not 
charged  in  the  indictment  The  proof  was  of 
Bidlcltatlim  and  sale  of  wine  of  pepsin  and 
fiirttur  that  wine  ot  pepsin  la  to  all  intents 
and  purposes  a  dli^alsed  sherry  wine.  There 
was  DO  variance, 

[t]  2.  Oontentloa  is  made  that  the  io- 
dletments  are  flralty  because  there  Is  no  al- 
legation that  wine  of  pepsin  Is  "potatde  as  a 
beverage."  With  tbSa  we  do  not  agree.  This 
allegation  was  held  not  indispensable  in 
State  T.  Hosmer,  144  Minn.  842,  176  N.  W. 
688.  The  statute  defines  intoxicating  liquor 
to  inclode  and  mean  -eCiyl  alcohol  and  any 


distilled,  temaitBd,  mthrltuous,  linoos  or 
malt  llanor  or  Uqnld  ot  any  kind  potaUe  as  a 
be?erag&"  Ohaptw4B(^il,LawBlA10;  When 
a  liquid  is  described  as  "Intoxicatliig  llaaor," 
in  our  ofdnlon  that  slgolflea  lliat  It  Is  "po* 
taMe  as  a  benerage."  Uquor  can  lAtoxlcate 
only  when  used  as  a  bevwaga. 

[tl  8.  Defendants  contend  that  wine  at 
pepala  Is  a  medldn^  not  a  Uquw.  Aa  above 
stated  the  states  j/xoot  Is  that  it  is  simply 
sherry  wine  with  an  ingrediei^  of  peprin  tliat 
soon  disappears.  It  is  dearly  a  liquor  and 
not  a  mcdidna 

[4]  4.  Defendant  Brown  cnttads  that  the 
sale  In  this  case  was  made  In  Minneapolis 
and  tiiat  if  a  crime  was  committed  it  was 
committed  there,  and  that  under  section  6, 
art  1,  ot  the  Oooatltution  ct  Minnesota,  he 
could  not  be  tried  In  Marshall  omnty.  The 
evldaice  is  that  defendant  Ftiend,  as  sales- 
man for  the  Minneapoila  Beverage  Oompany, 
took  an  miet  for  Oie  liquor  at  Warroi,  In 
MarahaU  county,  and  that  it  waa  to  be 
Ui^iped  to  cDstomer  ttom  MinneapoUa  by 
opreas  a  O.  D.  It  was  so  shinted  and  It 
was  cmislgned  to  the  enstcmier. 

If  Uiis  were  a  case  of  sale  of  goods  that 
could  lawfully  be  sold*  no  doubt  Minneapolis 
would  be  the  idace  of  sala  Where  goods 
not  spedflc  are  ordered  tff  toicriptlon  and 
are  to  be  abided  by  sdler  to  buyer,  the  sale 
takes  place  when  eoods  answering  the  de- 
soriptlon  are  appreciated  to  the  contract  and 
apprf^pfiation  la  presnmaUy  compete  vrtten 
the  seller  deUrcss  the  goods  to  a  carrier 
consigned  to  the  buyer.  The  carrier  Is  the 
scent  ot  the  buyer  to  acc^t  deUwy.  The 
fact  that  Qie  goods  are  sait  C.  O.  D.  does 
not  change  Ute  nde.  The  ^nlAwm  Sales  Act 
Laws  1»17,  e.  466,  i  1»  (Gen.  St  Supp.  1917, 
I  6015 — 1^,  settles  this  and  such  waa  always 
the  law.  Ammon  t.  lUlnoia  0.  B.  Co.,  120 
Mlno.  438,  1S8  N.  W.  810;  10  a  J.* 278,  279. 

But  this  was  not  a  sole  of  sooda  that 
could  lawfully  ba  boHA.  It  requires  a  con- 
tract to  pass  title  before  actual  deilveiy.  It 
requires  a  contract  to  constitute  the  carrier 
the  agent  ot  the  bqrer  to  accept  ddlvery  for 
tiw  buyer.  Tbore  was  no  real  contract  in 
this  case.  The  transaction  was  void  at  every 
step.  Whether  any  offense  was  committed 
before  the  liquor  arrived  at  Warroi  we  need 
not  determine,  but  in  our  opinion  there  was 
a  "tnmlshing"  of  liquor  in  Marshall  county, 
and  a  "tumiahlng"  is  a  "sale"  within  the 
meaning  of  the  statute.  Chapter  455,  Lews 
1910. 

[•]  iSu  As  to  defendant  Brown  there  ls» 
however,  one  exception  that  is  fatal  to  the 
state's  case;  He  is  durged  with  flie  unlawful 
sale  on  the  Oieory  that  he  was  manager  of 
Oie  Minneapolis  Beverage  Oonqtany.  If  he 
was  such  manager  we  are  of  the  4^dnlon  that 
he  might  be  liable  criminally  for  sales  made 
tJie  sales  agents  of  the  eonwaay,  23  Ojc. 
267;  State  t.  Mahoney,  28  Minn.  ISl;  State 
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T.  Hndler,  88  lOnu.  88  K.  W.  68L  But 
tbere  la  no  evidence  tbat  he  was  mdi  mana- 
ger at  the  tbne  of  this  transaction.  The 
only  evidence  on  ttils  sabject  Is  that  he  waa 
managen  of  the  company  on  rebruary  28th, 
a  date  snbsegaent  to  tiie  retom  of  the  in* 
dictment  The  transaction  on  which  this  proft> 
eentlon  is  based  took  place  Jannary  2flth. 
Bridenoe  that  Brown  was  manager  S^bniary 
28th  had  no  tmdency  to  prove  that  he  was 
manager  a  month  before. 

As  to  defmdant  Brown  a  new  trial  la 
granted.  As  to  defendant  Friend  the  ja&g- 
ment  la  affirmed. 


BURKE  V.  MINNEKOTA  ELEVATOR  CO. 

(Supreme  Court  of  North  Dakota.    Jan.  26, 
Rehearing  Demed  Feb.  20,  1922.) 

(Byllabua  hy  M«  OonrfJ 

1.  Ohsilssal  and  nomnit  «=s>60(d)— Rafatal 
to  Mnlsa  for  failure  to  feriag  aotloa  to  trial 
wWiln  9  yeara  hoM  aot  error. 

In  an  action  for  converaioo  of  irtteat  In 
1909,  where  rait  was  instituted  in  Januarr, 
1914,  and  waa  not  brought  to  trial  until  Janu- 
ary, 1920,  after  a  change  of  venue  had  been 
taken  by  tbe  defendant,  in  December,  1918, 
from  Ward  county  to  Pierce  county,  It  fa 
held,  for  reaaooB  stated  In  tbe  opinion,  that 
the  tiial  conrt  did  not  err  in  refoaing  to  dls- 
mtos  the  action  for  f^nre  to  bring  the  aame 
to  trial  witidn  6  yeara,  parsoant  to  section 
7698,  Comp.  Laws  1818. 

2.  Trover  od  OMversloa  «S940(6)— VardM 
far  eoaversloa  ef  wheel  sastalaed. 

In  sach  action,  it  Is  held,  for  reaaous  atat- 
ed  in  the  opinion,  that  tbe  spedal  verdict  of 
the  jury  finds  support  in  the  evidence. 

3.  Intereat  «=»68— Judgment  for  lateratt  fron 
data  of  oonveraloa  to  date  of  venllot;  where 
Jary  did  aot  Had  plalatlff  eatltled  to  later- 
est,  held  erroaaoas. 

in  sneh  action,  where  tbe  oonversion  of 
wheat  oocnrred  is  1909,  and  a  jary,  by  its  spe- 
cial verdict,  allowed  the  market  price  thnefor 
existing  at  the  time  of  such  conversion  without 
any  finding  that  the  plaintiil  was  entitled  to  in- 
terest upon  such  amount  from  the  date  of  con- 
version, it  is  held,  for  reasons  stated  in  the 
opinion,  that  the  trial  court  erred,  in  its  order 
for  judgment,  permitting  plaintiff  to  recover 
interest  for  over  10  years  upon  tbe  amount 
found  by  the  jury. 

Boblnson,  J.,  dissenting. 

Ai^eal  from  District  Court,  Pierce  Coun- 
ty; Butts,  Judge. 

Action  by  J.  E.  Burke  against  the  Mtn- 
nekota  Elevator  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Judgment 
modified. 

V.  B.  Idmbert,  of  Minot.  for  appellant 
B.  T.  Bnrke,  of  Bismarck,  toe  reepondent. 


PER  CURIAM.  Statement.  This  la  en  ac- 
tion for  the  conversion  of  wheat  Judgment 
waa  entered  for  tbe  plain tUf  upon  a  special 
verdict  From  sach  judgment  ttie  defendant 
haa  appealed.  The  foUowing  faeta  appear 
from  the  record:  The  plalntiS  se^  re- 
covery for  wheat  converted  in  September, 
1909:  This  action  was  started  January 
1914.  The  answer  was  served  Fdimary  16» 
1914.  KoUce  of  trial  in  Ward  connty  waa 
served  July  13,  1914.  Defendant  left  with 
the  derk  of  the  district  conrt  In  Ward  conn- 
ty, on  July  18,  1914,  an  affidavit  for  dhange 
of  venue  based,  on  the  prejudice  of  the  judge 
and  of  the  county.  No  papers  bad  then  been 
filed  with  the  derk,  and  the  defendant  states 
ttiat  the  motion  papm  for  a  change  of  Ten- 
ue  were  left  with  the  clerk  to  be  tiled  Im- 
mhdiately  upon  filing  of  {daintUTs  P4^er& 
On  the  bat^  of  these  papers  Is  a  stfttem^t 
by  the  clerk:  "Case  not  ffied  up  to  dat^ 
January  6,  1917.  He  turned  unfiled."  Such 
motion  papers  were  later  filed  wim  the  clerk 
in  Ward  codhty  November  2, 1918.  Prior  to 
that  time  the  plaintlfl,  on  November  9,  U17, 
had  aerred  a  new  notice  of  trial  in  Ward 
county  and  a  note  of  lasne.  On  Decoxdwr 
18,  1918,  tbe  trial  judge  ordered  the  place 
of  trial  of  the  action  to  be  transferred  to 
Pierce  county.  The  application  and  order 
changing  the  place  of  trial  was  made  wltn- 
out  notice  to,  or  partidpatlMi  l^,  the  phdn- 
tur,  M  the  trial  jmUv  snbseQuently  found. 
On  February  7,  1818;  flie  complaint  notloe 
of  trial,  note  of  Issue  (filed  in  the  district 
conrt  of  Ward  eoonty,  November  9,  1917J, 
and  the  motion  papers  for  change  of  venue, 
together  wlOk  the  order  of  tlie  conrt^  were 
filed  with  the  In  Pierce  county.  Tbe 
answer  was  not  filed  with  the  clerk  in  PSoroe 
comity  untn  July  2,  1U8;  and  appaienUy 
not  at  all  with  the  clerk  In  Ward  county. 
On  May  24,  1919,  the  defendant  prepared 
motion  papers  for  dianlssal  d  the  action 
for  failure  to  proaecnte,  pursuant  to  Uie 
inrovisimis  of  section  7B98,  C  U  1813. 
stipulation  of  tbe  parties,  the  hearing  at 
this  motion  was  continued  teem  Jwm  2, 
1919,  until  June  30,  1919.  On  July  S,  1919, 
Hon.  A.  a.  Burr,  district  judge,  denied  the 
motion.  In  an  extensive  memorandmn  opin- 
ion, he  stated  that  neglect  on  the  part  of 
tbe  plaintiff  meat  appear;  that  it  could  not 
be  considered  neglect  on  plalntUTa  part  not 
to  urge  the  case  for  trial  between  the  time 
when  defendant  first  left  wiOi  the  dark 
motion  papers  for  change  of  venue  and  the 
time  whea  the  andlcatlmi  thertfor  was 
granted;  that  the  defendant  took  change 
of  venue  before  the  expiration  eC  the  fr-year 
period,  and  did  not  pay  his  filing  fee  and  get 
the  case  on  the  Pierce  county  calendar  until 
after  0ie  expiration  of  the  five. yeara;  tiiat 
after  December,  1818,  tbe  delay  occaaloned 
was  80  occasioned  by  the  defendant  In  Jian- 
uary,  1921,  the  action  came  to  trial  btfore 
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Hod.  C.  W.  Bstts,  trial  Judge,  niedtfendant 
again  presented  the  moti<m  for  dismissal  ot 
tlte  action  for  faUme  to  prosecnte,  and  again 
the  moUon  was  denied. 

At  the  trial  the  plaintiff  gave  testimony 
to  the  following  effect:  He  owned  <me-hatf 
section  of  land  about  five  mOes  from  defmd- 
anf  ■  eterator  at  Sawyer.  In  1900  the  Cann 
waa  operated  under  a  cropper's  contract  with 
<me  Hyatt  This  contract  VCBerred  title  in 
all  crops  In  the  plaintiff  until  dlTlslon  to  se- 
cure and  repay  advances  of  the  plaintiff  and 
an  indebtedness  owing  by  Myatt  to  the  plaln- 
tlfl,  stated  In  the  contract  to  be  f2,600  and 
interest  Between  September  20  and  80, 
1908.  the  wheat  was  threshed.  At  that  time 
Myatt  owed  the  plaintiff  over  $2,700.  Prior 
to  the  time  of  thredilng,  the  plaintiff  notWed 
th9  agent  of  the  defent^t  concerning  hla 
^Ima  to  the  grain.  At  the  time  of  thresh- 
ing, the  wheat  was  hauled  direct  from  the 
maeUneh  with. the  exception  of  two  loads. 
a%e  plaintiff  kept  track  of  the  wagons  as 
tiiey  left  the  machine,  and  was  driving  back 
and  forth  from  fbs  farm  to  the  elevator. 
He  testified  that  1.S46  bush^  went  to  the 
defendant's  elevator.  Halntlff  had  made  a 
memorandum  of  die  wheat  delivered,  which 
be  secnred  from  examining  plaintiff's  bo(A». 
Tba.1  at  that  time  the  agent  told  him  he  had 
paid  U^tt  for  the  same  nomber  of  bushtis 
for  whldt  plaintiff  was  paid ;  that  be  shoned 
him  the  books  where  he  had  made  that  set- 
tlement of  the  grain.  He  received  payment 
from  the  elevator  for  567  bosbela,  SO  pounds. 
1Mb  was  No.  1.  N<v.  wheat  and  Uie  price  then 
was  88  cents.  The  memorandum,  on  the  sta- 
tionery of  the  detteidant,  shows  BBft  bushels, 
80  pounds.  After  threflhiug  was  finished  be 
made  demand  tnMn  the  defoidant  The  agent 
of  Uie  defendant  advised  him  ttiat  Myatt 
got  bis  casta  ticket  Myatt  left  September 
80th.  and  the  plaintiff  has  not  seen  him 
since.  The  defaidanf  s  answer  Is  in  the  na- 
ture of  a  general  donlaL  The  former  agent 
of  the  defendant  at  Sawyer  did  not  testify, 
having  gone,  yean  ago.  to  British  Columbia. 
The  Bupwintendait  of  the  defendant  tes- 
tlfled.  He  produced  its  books  of  business  at 
Sawyer,  Its  canceled  checks  and  storage  tick- 
ets tor  the  year  1909  and  beyond,  but  not 
the  scale  book,  whldi  was  lost  or  taken. 
The  evidence  in  these  books  tends  to  show 
that  the  defendant  did  not  receive  tbe  grain 
as  testified  by  the  plaintiff,  and  that  the 
price  of  the  grain,  so  received  by  the  elevator 
company,  was  paid  to  tbe  plaintiff,  excepting 
one  cbedc  of  986.25  for  98  bushels  paid  to 
Myatt  Tbe  bial  court,  by  reason  of  the 
delay  in  this  action,  refused  to  permit  the 
plaintiff  to  recover  a  greater  price  for  the 
wheat  ttian  that  existing  at  the  time  of  the 
conversion.  Tbe  defendant  requested  a  spe- 
cial verdict  The  Jury,  by  Its  special  ver- 
dict, found  that  defendant  received  14I6, 
of  wheat;  that  the  price  then  was 
88  eents;   that  it  paid  plaintiff  for  BSl 


buahela  80  pounds,  and  another  pnson  for 
tbe  balance;  tliat  l^att  tben  owed  the  ^ain- 
tiff  12,778.84.  Upon  this  verdict,  returned 
February  8,  1920.  the  trial  Judg^  on  feb- 
mary  10,  1920^  ordeved  Judgment  for  9480.- 
wlOi  Interest  thereon  at  6  per  cent  from 
September  80.  1909.  Judgment  accordingly 
was  entered  May  7,  1821,  for  tbe  total 
amount  of  9891J&  The  defadant  has  epecy 
Ifled  84  aselgnmwits  of  eror.  In  general, 
it  contoids  that  the  trial  court  erred  In  not 
dismissing  the  action,  pursuant  to  section 
7S98.  C.  L.  1918;  that  tbe  trial  court  er^ 
roneondy  received  oral  testimony  concern- 
ing ownership  of  the  land;  that  tbe  crop- 
per's MHiteact  was  impntpwly  reodved  in  evi- 
dence; that  the  evidence  of  ddlvery  of  the 
grain  is  insnfilciait  to  wunnt  recovery; 
that  ttie  plaintiff  failed  to  prove  Indebtedness 
owing  by  Myatt  to  him;  tliat  remarks  of 
the  court  in  the  presoice  of  tbe  Jury  were 
prcdudldal;  that  the  market  value  ot  the 
grain  was  established  without  proper  foun- 
dation; that  the  court  emmeonaly  gave 
general  Instrncttons  to  submitting  the  spedal 
vwdlct;  that  tlte  court  erroneously.  In  its 
order  for  Judgment,  permitted  plaintlfl  to 
recover  interest  upon  the  verdict  returned 
by  the  Jury. 

CI]  DeolHtm.  Upon  review  of  the  record  we 
are  ot  the  opinion  that  the  contentions  of 
tbe  defmduit  are  without  merit,  except  as 
her^naCter  noted.  We  are  further  of  Ow 
oi^on,  upon  this  reeord.  that  the  trial  Judge 
did  not  err  in  overruling  defendant's  motion 
to  dismiss  for  luglect.  tat  a  period  of  6 
years  after  the  commenconent  of  tbe  action, 
to  -bring  the  same  to  trial  and  to  take  pro- 
ceedings for  Its  final  determination  pursuant 
to  section  7S8S,  C.  £h  1818.  We  In  no  mannen 
commend  the  delay  In  litigation  evidenced 
in  this  record.  It  has  been  needless,  and 
serves.  In  a  manner,  as  a  reproaiih  to  the 
admlntstratKm  of  JusHce;  NevertbelesB,  neg- 
lect <a  the  defendant  must  not  be  considered 
plalntlfl's  neglect  Apparently,  much  of  the 
delay  occasioned  In  this  action  has  arisen 
through  needless  and  Improper,  so  termed, 
l^ral  sparring  of  the  attorneys.  Tbe  defend- 
ant could  have  avoided  much  of  the  delay 
if  It  bad  so  desired.  At  any  time  after  10 
da^  frmu  the  time  of  ttie  service  of  the  sum- 
mons and  fxm^laint  tbe  detiendant  could 
have  secured  an  order  from  Hie  trial  Judge, 
without  notice,  requiring  tbe  same  to  be  filed 
witbin  a  specified  time,  or  In  default  of 
compliance,  that  the  action  be  deemed  aban- 
doned. Section  7968,  0.  L.  1913.  At  any 
time  after  Issue  was  J(dned,  the  defendant 
could  have  placed  the  action  upon  tbe  cal- 
mdar  for  trial,  by  serving  a  notice  of  trial 
and  filing  a  note  oi  issue.  Section  7610,  U. 
L.  1913.  As  easily.  In  July.  1914,  could  the 
defendant  have  secured  the  conalderation  and 
determlnatioa  of  the  trial  court  upon  Its 
application  for  diange  of  Tenne»  as  It  did. 
In  Deconbar,  1918.  It  deemed  it  expedient 
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to  wait,  and  it  did  wait  untU  November,  1B18. 
The  S-year  period  of  time  bad  not  then  elaps- 
ed since  the  institution  of  the  action.  It 
then  delayed  secorlng  tbe  change  of  venue, 
which  apparently  was  made  ex  parte  without 
notice  to  the  plaintiff,  from  November,  1918, 
until  February  2,  1019,  when  the  transfer 
was  made  to  Pierce  county.  Tbe  defendant 
was  securing  the  transfer,  and  it  was  bis 
duty  to  see  that  It  was  made  and  the  neces- 
sary prerequisite  fees  paid  to  the  clerk  to 
whom  tbe  case  was  transferred.  Sections 
3499-8548,  0.  L.  1913.  Under  all  the  dr- 
cumatances  we  are  not  inclined  to  disturb 
tbe  findings  of  the  trial  court  that  there  was 
not  an  unreasonable  Delect  or  a  prima  facie 
neglect  on  tb»  part  of  the  plaintiff  whlcu 
shotdd  cause  dismissal  und«-  the  statute. 
Section  7S98,  O.  L.  191S.  See  i^mbert  v. 
Brown,  22  N.  D.  107,  132  N.  W.  781;  Dono- 
van T.  Jordan,  26  M.  D.  617»  142  N.  W.  42; 
MlUer  Co.  t.  lOnckler,  30  N.  D.  860,  U2 
N.  W.  664. 

[2,  S]  Tbe  evidence  submitted  was  suffi- 
cient to  sustain  the  special  flndinga  of  the 
Jury.  We  are  of  the  opinion,  however,  that 
tbe  trial  court  erred  In  permitting  the  plain- 
tiff to  recover  lnta«st  upon  tbe  verdict  re- 
turned by  the  Jury.  Tbe  Issue  of  interest 
was  not  submitted  to  the  Jury.  Previously 
fb.t  trial  court  ha&  refused  the  plaintiff  tbe 
rlstit  to  recover  tbe  highest  price  for  wheat 
existing  between  tbe  time  of  the  conversion 
and  the  time  of  the  trial  by  reason  of  tbe  de- 
lay in  this  action.  Upon  the  record,  It  was 
imivoper  for  the  trial  court,  as  a  matter  of 
law,  to  award  interest  to  the  plaintiff. 
Section  7143,  C.  L.  1918 ;  Johnson  y.  Nor.  Pac. 
By.  Co.,  1  N.  D.  364,  864,  4S  N.  W.  227;  BU 
.T.  Nor.  Pac  By.  Co.  1  N.  D.  336,  868.  48 
N.  W.  222,  12  L.  B.  A.  97,  26  Am.  St  Bep. ; 
621;  Seckerson  v.  SlnclalT,  24  N.  D.  626.  638. 
140  N.  W.  246.  The  plaintiff  is  not  In  a 
position  to  complain  because  the  question  of 
interest  was  not  submitted  to  the  Jury  as  a 
question  of  fact  Accordingly,  the  order  for 
Judgment  should  permit  recovery  of  the 
plaintiff  In  the  sum  of  «490.60,  with  the  in- 
terest thereon  at  6  per  cent  from  the  date  of 
the  verdict  It  Is  ordered  that  Judgment  be 
entered  acoordlngly,  without  costs  to  either 
party  upon  this  appeal. 

GBAOB,  O.  J.  (specially  concurring).  1 
am  of  the  opinion  that  the  trial  court  did 
not  err  In  overruling  defendant's  motion  to 
dismiss  the  action.  In  my  opinion  the  de- 
fendant failed  to  show  that  the  plaintiff 
took  no  action  to  bring  the  case  to  trial  with- 
in tbe  6-year  period  specified  In  sectlcm  7698, 
O.  U  1913. 

i  ain  also  of  the  opinion  that  the  evidence 
was  Buffldent  to  sustain  the  special  finding 
of  the  Jury,  and  that  tbe  Judgment  as  modi- 
fled  should  be  afilrmed. 

BOBIN80N,  J.  (dissenting).  ThU  la  an  aO- 
tlon  for  the  oonvendon  of  wheat  recovered  <m 


September  SO,  1909.  On  a  spedal  verdict  tbe 
plaintiff  recovered  a  Judgment  against  de- 
fendant for  the  value  of  657^  bushels  of 
wheat  at  88  cents  a  bushel,  being  $490.60. 
The  Interest  and  costs  made  it  ^1.18.  The 
verdict  is  dated  February  3,  1921. 

Defendant  made  two  motions  to  dismiss 
tbe  action  because  it  was  not  brought  to  trial 
In  5  years.  The  motions  were  under  tbe 
statute,  which  la,  in  effect  that  when  a  party 
neglects  or  fails  for  5  years  to  bring  an  action 
to  trial.  It  Is  deemed  to  be  dismissed  and 
abandoned,  and  tbe  court  shall  make  an  or- 
der dismlsing  tbe  action.  Code,  {  7968.  Here 
is  the  chronology  of  the  case:  November  J, 
1906.  Cropper's  lease  by  plaintiff  for  1900. 
Sept^ber  80,  1909.  Alleged  conversion  of 
cropper's  share  of  wheat  January  26,  1B14. 
Action  commenced.  November  9,  1917.  After 
tbe  lapse  of  3  years  and  9^  months,  com- 
plaint filed.  June  30,  1919.  Five  years  and 
6  months  after  the  action  was  commmced, 
first  motitm  was  made  to  dismiss.  June  lU, 
1921.  Second  motion  to  dismiss.  February 
2.  1921.  Date  of  trial,  which  was  7  years 
after  the  commencement  of  the  actitm. 

There  is  no  claim  that  defendant  stipulated 
or  in  any  way  consented  to  a  continuance  of 
tbe  action.   It  it  true  tliat  on  December  9. 

1918,  defoidant  obtained  an  order  changing 
the  place  of  trial  from  Ward  county  to  Pierce 
county,  and  It  is  claimed  that  he  thereby  de- 
layed tbe  trial,  but  there  was  a  lapse  ot  4 
years  and  10  months  from  the  commence- 
ment of  the  action  imtll  the  change  of  venue. 
The  statute  is  peremptory.  It  is  that  an 
action  shall  be  dismissed  for  a  neglect  or 
failure  to  bring  It  to  trial  within  6  years. 
The  court  has  held  the  statute  to  be  analo- 
gous to  an  ordinary  statute  of  Umltations: 
that  It  Is  a  statute  of  repose;  also.  t2iat  an 
inexcusable  delay  during  3  of  the  6  years 
would  warrant  a  dismissal  under  the  stat- 
uta  Miller  v.  Klnckler,  80  N.  D.  367.  1B2 
N.  W.  664. 

In  his  briaf,  on  page  6^  counad  tar  plain* 
tiff  says: 

"The  first  motion  to  dismiss  was  made  l»efore 
tbe  6-year  period  had  expired.'* 

That  Is  not  true,  because  tbe  action  was 
commenced  by  personal  service  of  the  sum* 
mons  and  complaint  on  January  26, 1914,  and 
the  first  motion  to  dismiss  was  on  June  2, 

1919,  and  to  accommodate  counsel  for  plain- 
tiff. It  was  continued  until  June  30,  1019. 
That  was  6  years  and  6  months  after  the  * 
commencement  of  tbe  action.    Thai  It  is 
said: 

'^e  next  term  of  court  was  reached  after 
the  6-year  period,  so  plaintiff  broogbt  the  ac- 
tion for  trial  at  the  first  oppoctunity." 

DoobttoBB  eounael  meant  flw  fiiat  oppor- 
tnnlly  after  tbe  first  motion  to  diamlaa,  Imt 
not  the  flrat  tbe  seomd,  hm  the  Udid  op- 
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portnnity  dorliw  tbe  first  6  Tears.  Then  be 
saye: 


"PioceediiiKS  were  on  for  a  t^al  of  the  ac- 
tion when  tbe  notton  to  diemlae  was  jenewed." 

But  the  second  motion  was  made  on  Jan- 
uary 19,  and  the  trial  was  on  February 
2,  1921,  7  years  after  the  commencement  of 
the  action,  and  nearly  11  years  after  the 
cause  of  action  accrued.  If  the  5-year  llmita- 
tloo  statute  does  not  apply  in  this  case,  then 
It  Is  a  practical  nullity. 

The  wheat  was  grown  under  a  crt^iper's 
lease  dated  November  2,  1908,  acknowledged 
by  the  lessor,  but  not  by  tbe  lessee,  and  re> 
corded  In  the  office  of  tbe  register  of  deeds 
in  August,  1909.  The  land  described  is  UU 
acres  of  N.  W.^  31,  and  242  acres  in  M.  W.^ 
of  82,  16S,  81.  The  lease  was  In  the  nature 
of  a  chattel  mortgage  on  all  the  crops  to  se- 
cure an  estimated  debt  of  (2,500  and  interest 
It  should  hare  oeeu  flied  and  Indexed  as  a 
chattel  mortgage.  'The  record  was  not  notice 
to  the  defendant  Wheat  is  grown  to  be  sold. 
CroK>as  are  poor,  and  must  sell  thpir  share 
promptly  after  threshing  to  pay  labor,  liens, 
expenses,  and  chattel  mor^ages.  Hence  the 
time  for  a  lessor  to  look  after  his  interest 
in  crops  la  immediately  after  the  threshing, 
and  not  after  the  lapse  of  nearly  4  years. 
And  when  an  action  is  commenced  against  an 
elevator  company  to  make  it  pay  a  second 
time  for  grain  purchased  and  paid  for  In 
good  faith,  there  are  good  reasons  against 
delay  In  the  proeecution  of  the  action.  It  Is 
well  known  that  croppers  and  levator  agents 
•re  of  a  movable  class.  Ttxey  are  hwe  this 
year  and  away  next  year.  They  are  gone  and 
not  to  he  foond.  In  the  course  of  6  or  10  years 
some  die,  some  remove  to  parts  unknown,  and 
some  forget  abont  matters  in  which  they 
have  no  interest  In  such  a  case  if  the 
plaintiff  may  delay  the  commencement  of  an 
action  tor  4  years  and  then  delay  the  trial 
for  7  years,  defendant  will  be  at  his  mercy, 
because  he  may  then  safely  testify  to  any- 
thing to  win  his  case.  Of  course  the  pre- 
sumption is  Uiat  every  man  la  b<mest  and 
truthful,  but  the  policy  of  the  law  Is  not  to 
lead  men  into  tanptation. 

The  plaintiff  does  not  presoit  an  appeal 
to  equity.  At  about  the  date  of  making 
the  cropping  contract  he  took  from  the  crop- 
per a  chattel  mortgage  on  his  whole  farming 
outfit,  12  horses,  farm  machinery,  and  sutih 
like,  worth  probably  |3,000,  to  secure  91,TO4, 
and  in  October,  1909,  he  foreclosed  the  mort- 
gage and  sold  all  of  the  property  to  hlms^ 
for  fl,863,*  chai^g  an  attorney's  fee,  f75. 
Was  it  a  wonder  that  tlie  en^per  ran  off 
aud  quit  the  country? 

There  Is  no  occa^on  for  considering  tlie 
alleged  errors.  For  tlie  failure  to  move  or 
bring  the  case  to  trial  within  S  years,  tbe 
Judgment  should  be  reversed*  and  tbe  ae- 
iion  dismissed. 
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(No.  4999^) 
Feb.  IG, 


(Supreme  Court  of  South  Dakota. 

1922.) 

1.  Appeal  and  error  <8»385<2)— Appollaat  It 
■ot  rsqnlred  to  sign  appeal  bead. 

The  statote  reqQiring  a  bond  on  appeal 
(Bev.  Code  1919.  |  316p),  the  aureties  on  which 
are  called  ball  in  section  1472,  and  their  obli- 
gations defined  by  section  147S,  is  not  one 
which  tbe  principal  Is  required  to  execute. 

2.  Appeal  and  error  «=»i244— Bonds  «s»54— 
Party  on  whose  behalf  bond  Is  executed  did 
act  beoome  Jointly  liable  by  exeeatlno  It. 

Where  the  statute  does  not  require  the 
party  on  whose  behalf  a  bond  is  executed  to 
join  in  executiu  the  bond,  the  presumption 
created  by  Bev.  Code  1919,  i  725^  tbat  an  obli- 
gatioQ  imposed  upon  several  persons  Is  pre- 
sumed to  be  joint  and  several,  does  not  apply 
and  the  fact  that  the  benefited  party  Johis  in 
the  execntion  of  the  bond  does  not  make  hhn 
jointly  liable  thereon  so  that  he  must  be  sued 
with  the  sureties;  and  where  the  complaint 
against  sureties  on  an  appeal  bond  showed  tbat 
appellant  who  had  Joined  therebt  was  not  re- 
quired by  law  to  do  'no,  It  was  not  necessary 
that  he  be  joined  as  a  party. 

Appeal  troin  Glrcnlt  Ocnirt  Mfain^aha 
County;  Jtdm  T.  Medln,  Judge. 

Action  by  A.  W.  Palmer  against  W.  L. 
Baker  and  another.  From  an  order  overrul- 
ing demurra  to  tbe  complaint,  ttw  dfifaid- 
ants  appeal.  Affirmed. 

Kirby,  Klrl^  &  Eirby,  of  Slonx  Falls,  tax 
appellants. 

W.  T.  Bnitil,  of  Bedfield,  for  respondent 

WHITING,  J.  Action  to  recover  upon  ap- 
peal bond  for  costs  giv^  upon  au  a^ieal 
from  the  circuit  to  tbe  Supreme  Court  (Palm- 
er T.  Bratager,  41  S.  D.  649,  172  N.  W.  GOT), 
in  an  appeal  wherein  the  present  plaintiff 
was  respondent  and  one  Bratager  was  appel- 
lant The  bond  was  executed  by  such  ap- 
pellant and  two  sureties.  This  action  is 
brou^t  against  the  sureties  only.  Defend- 
ants demurred  to  the  complaint  ni>on  the 
grounds :  That  tbe  same  did  not  state  facts 
soffident  to  constitute  a  cause  of  action;  and 
that  there  is  a  defect  of  parties  defendant. 
This  demurrer  was  overruled;  and  the  de- 
fendants appealed  from  the  order  overruling 
the  demurrer. 

That  the  complaint  states  a  cause  of  ac- 
tion is  so  clear  as  to  need  no  discussion. 

Is  there  a  defect  of  partiea  defendant?  As 
above  noted,  the  bond  was  executed,  not  only 
by  present  appellants  as  sureties,  but  by 
their  principal,  ijratager.  The  sole  ques- 
tion thus  presented  Is,  Should  Bratager,  ttie 
principal  in  such  bond,  have  been  Joined  as 
a  defendant  in  tbe  action  upon  tlie  bond?  U 
tbe  bond  In  qneadon  la  a  Joint,  bmd— that  is, 
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if  the  UablUty  of  Bratager  Is  Joint  with  that 
of  the  Bureties — then  he  should  have  been 
Joined  as  a  defendant  That  the  liability  of 
the  two  soretlee  la  Joint  la,  of  course,  without 
dispute.  Appellants  rely  upon  the  decision 
of  this  court  In  the  case  of  Schwltz  t.  Thom- 
as, 38  3.  D.  180,  100  N.  W.  734;  while  the 
respondent  relies  upon  the  decision  of  this 
court  In  State  t.  Western  Surety  Co.,  26  S. 
D.  170,  128  N.  W.  173. 

Under  section  725,  R.  O.  1919,  an  obliga- 
tion imposed  upon  several  persons  Is  pre- 
sumed to  be  Joint  and  sereraL  The  bond 
before  the  court  In  Schwftz  t.  Thomas  waa 
given  In  conformity  with  npress  provialtnis 
of  a  statute  which  required  a  bond  executed 
by  the  principal  and  the  sureties.  Section 
2839,  Pol.  Code  1903.  In  State  v.  Surety  Co.. 
the  bond  In  suit  was  a  ball  bond  given  under 
certain  statutory  provisions  which  did  not 
contemplate  the  execution  of  the  bond  by  the 
party  on  behalf  of  whom  it  was  given. 

[1  ]  In  the  case  before  us,  wtiile  the  under- 
taking is  one  on  appeal,  and  in  no  sense  a 
bond  glvea  in  a  criminal  proceeding,  such  as 
was  the  one  in  State  v.  Surety  Co.,  yet  the 
statute  under  which  this  particular  bond  was 
given  (secUon  8160,  B.  C.  1919),  like  the  stat- 
ute under  which  the  bond  In  the  Western 
Surety  Co.  Case  was  given  (section  4505.  B. 
C.  1918),  does  not  contemplate  its  execution 
by  the  party  on  whose  behalf  It  is  given. 
The  sureties  in  the  bond  now  before  us.  aa 
well  as  those  in  the  bond  in  State  v.  Surety 
Co.,  are  caUed  bail.  Section  1472,  R.  C.  1919. 
Th^r  obligations  are  governed  by  the  statute 
specially  applicable  thereto.  Section  1473,  R. 
O.  1819.  Hence  the  presumption  declared  In 
section  725.  R.  C.  1819,  must  give  way  if  not 
consistent  with  the  statutes  relating  to  this 
particular  kind  of  contract 

[2]  We  think  that  the  court  did  not  err, 
in  State  v.  Surety  Co..  when  It  beid  In  effect 
that  the  bond  in  that  case  was  not  a  Joint 
bond.  We  are  satisfied  with  our  rearoulng 
ttwreln.  We  might  suggest  further  that,  un- 
donbtedly,  upon  the  appeal  In  the  Bratager 
Case,  the  respondait  therein,  also  respondent 
here,  could  not  have  objected  to  the  bond 
simply  because  Bratager  bad  signed  same. 
In  view  of  that  fact  respondent  should  not 
now  be  compelled  to  treat  Bratager  as  joint- 
ly liable  with  appellants.  Certainly  Brat- 
Ager,  as  between  himself  and  bis  sureties, 
could  not  claim  Qie  rights  of  a  Joint  obligor 
under  section  726,  B.  O.  1919;  that  la.  If  he 
had  paid  the  obligation  evidenced  by  the 
bond,  he  could  not  have  demanded  contribu- 
tion from  appellants.  Bratager  could  not 
by  signing  this  bond,  make  himself  a  Joint 
obligor  either  as  to  this  respondent  or  as 
to  these  appellants.  Bratager's  obligation, 
under  this  bond,  is  based  upon  the  fftct  that 
be  Is  receiving  a  ■  benefit  through  and  be- 
cause of  the  bond;  while  the  oUlgatlon  of 
tiie  snrettee  la  not  bued  npon  any  bentflt 


coming  to  themsdves.  We  are  Qierefore  of 
tbe  opinion  that  whoever  it  clearly  ap- 
pears upon  the  face  of  a  complaint  as  it 
does  in  this  case,  that  the  party  upon  whose 
behalf  an  obligation  or  undertaking  Is  ex- 
ecuted by  others  executes  such  Instrument 
when  the  law  does  not  require  him  to  execute 
It  it  should  be  held  that  tibe  presumption 
that  might  otherwiBe  arise  nndw  and  by 
virtue  of  section  725.  snpra.  Is  dertn^ed, 
and  that  the  obligation  of  such  unnecessary 
party  is  severaL 
The  order  appealed  from  is  afflrmed. 


STATE  V.  CAMPBELU   (No.  5007.) 

(Supreme  Cbnrt  of  Bontk  Dakota.  UbtA  1» 

1922.) 

Rape  «=»5i  (4)— EvMeaoe  held  te  •ntMm  mm* 
vietien  ia  ths  first  riegr««^ 
In  a,  prosecntion  for  fordble  rape  oC  a 
female  over  18  years  ol  age  under  Bev.  Code 
1819,  S  4092,  flubds.  3.  4.  and  sections  4096. 
4096,  where  defendant  adiaitted  adultery,  evi- 
dence showing  that  prosecutrix  struggled  nn* 
til  overcome  by  defendant's  choking  her  keid 
suffident  to  sustain  s  conviction  ^  rape  In 
tbe  flrat  degree. 

Appeal  from  (Snmlt  Oonrt;  THpp  Gomity ; 
N.  D.  BuTcfa.  Judge. 

J.  M.  Oamxri)ell  was  CMivlcted  of  rape  lb 
the  first  degree,  and  he  appeals.  Judgment 
and  order  afflrmed. 

W.  J.  Hooper,  of  Gregory,  and  J.  lU  CaA, 
at  Bcmesteel,  for  appellant 

Byron  S.  Payne,  Atty.  Gen.,  and  Vemtm  R. 
Stckel,  Asst  Atty.  Gen.,  for  the  State. 

GATES,  P.  J.  Appellant  was  convicted  of 
the  crime  of  rape  In  the  first  degree;  that 
is  to  say,  rape  accomplished  npon  prosecutrix, 
who  was  over  tbe  age  of  18  years,  by  means 
of  force  overcoming  her  resistance.  Bev. 
Code  1919,  {  4095,  secUon  4092,  subd.  3. 

The  sole  Question  presented  by  the  appeal 
Is  whether  the  evidence  is  sufficient  to  sbow 
that  prosecutrix  made  that  degree  of  resist- 
ance which  entitled  the  Jury  to  twlng  In  a 
verdict  of  first  degree  rape.  Tbe  appelant 
offered  no  evidence.  The  appellant  concedes 
that  the  crime  of  adultery  was  conunitted, 
and  almost  concedes  that  the  reranrd  shows 
rape  In  tbe  second  d^ree;  that  is,  where  re- 
sistance is  ovetc(Hne  iay  threats  great  bodi- 
ly harm,  accompanied  by  apparent  power  of 
execution.  Rev.  Code  191»,  |  40061,  aectloD 
^0&2,  Bubd.  4.  Bat  whether  or  not  rape  In 
the  aeomd  degree  be  conoeded,  tbe  evldeBoe- 
dearly  and  convincingly  shows  the  oommia* 
aion  of  that  crimes  and  we  think  that  the- 
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ertdmce  warranted  the  verdict  that  Uu  Jury 
did  return. 

We  wlU  not  relate  the  nla^oaa  details, 
except  to  state  that  the  erldmce  does  show 
that  proseentrlx  restated  and  struggled  un- 
til retdstanoe  was  oreroome  by  aiqwUant 
dkoklog  her  with  his  rlg^it  arm. 

The  jodgmait  and  order  appealed  tnm  are 
affirmed. 


RUBBER  CORPORATION  OF  AMERICA  v. 
.  BROOKS  TIRE  &  BATTERY  CO.  (HOESE, 

latarvoasr).  (No.  4971.) 

<Siq>reme  Gbnrt  of  South  Dakota.  March  1, 
1822.) 

1.  Salea  ^202(6)-^slIvsry  ef  gooris  heW  not 
waiver  of  obrigalloa  to  returs  trade  acoept- 
anoes. 

Title  to  goods  shipped,  "terms  of  setUement 
for  Bhipments  made  herennder  are  by  accept- 
aikces  dated  the  date  of  Bbipment  and  payable' 
one>tbird,"  etc.,  doee  not  vest  in  tbe  consignee 
upon  delivery,  where  the  consignee  falle  to 
execute '  and  return  trade  acceptances,  even 
though  the  bill  of  lading  is  forwarded  to  the 
consignee  at  the  time  of  making  tbe  shipment; 
delivery  constitoting  no  waiver  of  buyer's  ob- 
ligation to  return  trade  acceptances. 

2.  Salsi  «s92l8{/2--Obllsatloa  to  retura  trade 
aoeeptaaees  held  sot  waived  as  matter  of 
law. 

Where  delivery  of  goods  to  consignee  was 
conditioiial  on  return  of  trade  acceptances,  and 
the  goods  were  delirered  without  compliance 
with  sBch  condition,  held  that  there  was  no 
waiver,  as  a  matter  of  law,  of  such  compliance 
19'  reason  of  the  fact  that  shipper  did  not  re- 
sdnd  the  contract  until  60  days  after  dslivery; 
no  tights  of  third  parties  intervening. 

^peal  from  CIrcidt  Court,  Ulnndiaha 
County ;  L.  Li  Bleeger,  Judg& 

ActbHi  by  the  Bnbher  Corporation  of 
Atoioiai  against  the  Brooks  Tire  &  Battery 
Company,  in  which  William  Hoese,  tempo- 
rary recover,  Intervoied.  From  an  adverse 
Judgment,  and  an  order  denying  a  new  trial, 
the  Intervener  appeals.  Affirmed- 

Albert  J.  Keith  and  Midiael  O.  Lnddy, 
both  of  Sionx  Falls,  for  appellant. 

Davis,  Lyon  &  Bradford*  of  Sioux  Falls, 
for  regpondeiit. 

POLLEY,  J.  Plaintiff  In  this  action  ship- 
ped certain  merdmndise  to  the  defendant  at 
Sioux  Falls  with  tbe  understanding  and  up- 
on the  condition  that  settlement  was  to  be 
made  by  trade  acceptances  dated  on  the 
date  of  the  shipment,  and  payable,  one-third 
April  10,  one-third  May  10,  and  one-third 
June  10,  1921.  Plaintiff  forwarded  tbe  biU 
of  lading  together  with  Uie  ttiree  trade  ac- 
ceptances, and  requested  defttidant  to  exe- 


cute same  end  retnm  thean  to  plaintiff  up- 
on  receipt  of  the  Mil  of  lading.  DefCodant 
received  the  UIl  ot  lading  and  took  and  re- 
tained merdiandlse,  bnt  failed  to  execnte 
the  acceptances.  Plaintiff,  claiming  that  un- 
der the  conditions  ot  the  transaction  title  to 
the  merchandise  was  not  to  pass  nntll  tbe 
trade  acceptances  were  executed  and  re- 
turned, demanded  a  return  of  the  merchan- 
dise and  npon  refusal  by  defendant  to  return 
the  pame,  commenced  this  action  for  the  re- 
covery of  the  possession  thereof.  Within  a 
day  or  two  after  the  commencement  of  thi» 
action  a  second  action  was  commenced 
against  the  defendant.  In  which  the  appel- 
lant, William  Hoese,  was  appointed  receiver 
of  the  property  of  defendant.  Said  Hoese 
was  allowed  to  Intervene  In  this  actirai,  and 
the  contest  appears  to  have  been  between 
him  and  plaintiff.  Findings  and  judgment 
were  for  plaintiff,  and  Hoese  appeals. 

{1]  It  is  contended  by  appellant.  First. 
That  even  though  the  execution  and  return 
of  the  trade  acceptances  was  a  condition  pre- 
cedent to  the  passing  of  the  title,  tbe  deliv- 
erj  of  the  goods  under  the  circumstances  <rf 
this  case  was  a  waiver  of  the  condition,  and 
title  fully  vested  in  defendant  upon  delivery 
of  tbe  merchandise.  This  contention  is  not 
supported  by  the  facts.  Prior  to  the  plac- 
ing of  the  order  defendant  advised  plaintiff 
that  it  did  not  wish  to  make  settlement  with 
tn'de  acceptances,  but  plaintiff  refused  to 
accept  the  order  on  any  other  terms,  and  the 
order  placed  by  defendant  reads  as  follows: 

"We  hereby  order  for  shipment  Jsnnary  1, 
1921,  or  as  soon  thereafter  as  yon  can  con- 
veniently make  snme  to  us  (or  our  account,  at 
the  prices  given  below  eubject  to  the  provisions 
and  conditions  stated  on  the  back  hereof  and 
to  wUteh  we  agree,  th«  f(4loiring  meicbandise. 
*  •  •** 

And  on  the  back  of  the  order  the  follow- 
ing: 

"No.  1.  Terms  of  eettlement  for  shipments 
msde  hereunder  sre  by  acceptances  dated  the 
date  of  shipment  and  payable  one-third  April 
10,  one-third  May  10,  one-third  June  10. 1921, 
Interest  at  rate  of  9  per  cent  per  annum  allow- 
ed for  anticipation.** 

TbB  law  Is  w^I  settled  that  title  to  goods 
shipped  npon  the  above  terms  and  condltltms 
does  not  vest  In  the  consignee  npon  delivery, 
evoi  thongh  (be  bill  of  lading  Is  forwarded 
to  tb»  consignee  at  tbe  time  of  making  ship- 
ment, and  In  this  case  title  remained  In  tbe 
plaintiff  after  the  delivery. 

"Where  something  Is  to  be  done  by  the  par- 
chaser  simultaneously  with  the  delivery,  which 
has  not  been  w^ved  by  delivering  tbe  property 
without  requiring  it  to  be  done,  the  delivery 
is  Gondidonal,  and  does  not  becoms  complete 
so  as  to  cbange  the  rl^  of  property  vatfl  the 
condition  Is  complied  with,  althoo^  the  vendss 
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get  the  pMiessioii  of  tiie  goods;  for  poneiRimi 
in  loch  case  is  obtained  onder  an  ezpeetallon 
on  the  part  of  tbe  reodor  that  the  terms  of  the 
contract  will  be  complied  with,  and  the  Tendor 
does  not  thereby  part  with  his  Ueo  upon  the 
property."  Russell  t.  AGnor,  22  Wend.  (N. 
T.)  669,  and,  cases  dted.  J.  I.  Case  Threshing 
M.  Co.  T.  Eieblnger.  15  S.  D.  580^  91  N.  W.  82. 

[2]  But  It  Is  contended  by  appellant  that 
plaintiff  by  Its  conduct  after  the  d^very  of 
the  goods  waived  Its  right  of  vtopertj.  and 
acqfulesced  In  defendant's  claim  of  ownor- 
ghlp  in  the  property.  What  constitutes  a 
walTer  depends  upon  the  condnct  of  the  par- 
lies and  the  circumstances  of  each  particu- 
lar case.  In  this  case  there  were  no  inter- 
vening rights  of  third  parties  between  the 
time  of  the  deliverr  and  the  commencement 
of  the  action.  No  credit  had  been  extended 
to  the  defendant  because  of  defendant's  ap- 
parrat  ownership  of  the  merdumdlse,  nor  had 
the  ewidltion  of  any  party  been  changed  there- 
by. The  goods  were  shipped  about  the  last  of 
December,  1920,  subject  to  the  terms  and  con- 
ditions above  set  out.  "Diey  reached  the  de- 
fendant at  Sloox  Falls  about  the  Ist  of  Jano- 
ary,  1921.  The  defendant  fallM  to  forward 
the  acceptances  as  provided  for  by  the  terms 
of  the  sale,  and  tm  the  11th  day  of  January 
plaintiff  wrote  defendant,  demandlhg  the 
aoc^tances.  To  this  letter  defendant  made 
no  reply.  On  the  26th  day  of  January  plain- 
tiff again  wrote  demanding  said  accept»uces, 
and  again  defendant  made  no  reply.  On  the 
4tb  day  of  February  plaintiff  again  wrote 
defendant,  demanding  said  acceptances,  but 
with  no  better  results.  From  about  the  time 
of  this  last  letter  until  the  1st  of  March 
plaintiff's  manager,  who  bad  charge  of  this 
transaction,  was  absent  from  his  office  In  the 
states  of  Oklahoma  and  Texas  att«iding  to 
other  matters,  and  does  not  appear  to  have 
been  k^t  posted  in  regard  to  the  transac- 
tion with  defendant,  and  did  not  know  until 
his  return  to  his  place  of  business  In  Kansas 
Cit7,  Mo.,  that  defendant  had  failed  to  for- 
ward said  acceptances.  Upon  his  return 
about  the  Ist  of  March,  and  learning  that 
said  acceptances  bad  not  been  forwarded, 
he  at  once  went  to  Sioux  Falls,  notified  de- 
fendant that  plaintiff  rescinded  the  agree- 
ment to  sell,  and  demanded  a  return  of  the 
goods,  and,  upon  being  refused*  Immediately 
commenced  this  action.  While  a  pmiod  of 
something  more  than  60  days  was  allowed 
to  elapee  from  the  time  of  the  ahlpm^t  un- 
til the  demand  was  made  for  a  return  of  the 
goods,  there  was  no  act  or  intimation  on  the 
part  ot  plaintiff  that  it  Intended  to  waive 
any  of  Its  rights  under  the  contract.  T^e 
contract  provided  that  the  acceptances  were 
to  be  executed  and  returned  on  receipt  of  the 
bill  of  lading.  After  waiting  a  reasonable 
time  ftor  thia  to  be  done,  and  not  recelvUig 
such  aooeptanceB,  plaintiff  wrote  and  de- 


manded fhet  tber  be  CorwaxAed.  TUs  de- 
mand waa  not  compiled  with  and  pialntlff 
made  two  eabeaguflnt  iemandaatlnterralaitf 
abont  10  days.  7V>  none  of  tbese  donands 
did  defoidant  make  any  n^Iy  whatever,  and 
did  not  make  known  Iti  intention  not  to  cmn- 
ply  nntil  tbe  personal  danand  was  made  by 
plaintifl  on  'the  8d  day  of  MardL  B^osal 
was  then  made  for  the  first  time,  and  plain- 
tiff Immediately  onnmenced  this  action. 
Under  all  tbese  drcnmstanoes  It  cannot  4)e 
said  aa  a  matter  ot  law  that  Utie  to  the 
merctaandise  involved  ever  passed  to  defend- 
ant, and  plaintiff  was  oitiUed  to  a  return 
thereof  when  the  demand  was  mad&  Dangh- 
erty  V.  Fowler,  44  Kan.  628,  25  Pac.  40,  10^ 
Ia  B.  A.  814 ;  Hlrschom  v.  Gann^,  08  Haas. 
149;  Armour  v.  Pedier,  123  Mass.  14S;  Salo- 
mon V.  Hathaway,  126  Mass.  482 ;  Thorpe  t. 
Fowler,  07  Iowa,  641,  11  N.  W.  8. 

The  Judgment  and  wder  appealed  from  are 
affirmed. 


HOVEN  STATE  BANK  V.  ACKER. 
(Ne.  4955.) 

(Sapieme  Oonrt  of  South  Dakota.  lIsMk  1» 

1922.) 

1.  Appeal  aad  error  «»I04I(2)  —  Dofeedaat 
sot  prejoiiosd  by  milnos  as  to  valeo  of  prop- 
erty awarded  to  plalatlff. 

In  an  action  for  the  posaession  of  personal 
property  brought  by  a  chattel  mortgagee 
against  the  mortgagor,  where  the  Jury  fouMi 
plaintiff  was  entitled  to  possession  of  the  prop- 
erty, error,  If  any,  in  permitting  the  plaintiff 
to  amend  its  allegi^ns  aa  to  the  valne  of  Uie 
iwoper^,  waa  not  prejudicial  to  dtfendant. 

2.  AlteratloB  of  lastraments  ^»30— Evideaoe 
held  to  Biake  qaestloa  for  Jury  as  te  whether 
names  as  witnesses  were  added. 

Where  chattel  mortgages  admitted  In  evi- 
dence without  objection  bad  the  names  of  two 
witoesaes  thereon,  testimony  by  the  mortgagor 
that  the  witnesses  did  not  dgn  in  Ms  presence^ 
contradicted  by  evidence  for  -  the  mortgagesb 
does  not  conclusively  show  that  the  mortgs««e 
had  been  altered  after  their  execution  without 
the  consent  of  the  mortgagor,  so  as  to  entitte 
him  to  a  directed  verdict,  bat  that  question  waa 
one  of  fact  for  the  Jury. 

3.  Trial  ^105(4)— Banlee  Is  en  objector  to- 
prove  chattel  mortoage  adailttad  wtthoet  e^ 
Jeotlon  was  sawltaessad. 

Where  certified  copies  of  chattel  mortgagee 
were  received  In  evidence  without  objection, 
the  burden  la  on  the  mortgagor  to  eataMiafel 
his  contention  that  the  witnessing  of  the  nrart- 
gages  was  unauthorized  by  him. 

Appeal  from  Circuit  Oourt,  Dewey  Gonn- 
ty;  Baymond  L.  Dlllman,  Judge. 

Action  by  the  Hoven  State  Bank  malnafc 
W.  S.  Acker.   Jndgnwit  tor  jialntiff,  and 


^a>yor  otlMr  eases  see  same  lopw  asd  KBT-NUMBBR  la  all  Ker*NnBbere«  DlgsMs  aai  ladsm 


Digitized  by 


Google 


D.) 


BUBNS      CIRCUIT  COURT 
<iie  N.w.) 


955 


defendant  appeals  therefrtfm,  and  from  tbe 
order  denying  a  motion  for  new  trial.  Af- 
firmed. 

R.  A.  Dunham  and  J.  M.  Henderson,  both 
of  Glaiic,  for  appellant. 

O'Keeffe  &  Anldridge.  of  Gettysbnrg,  for 
rospottdentL 

OAXDS,  P.  J.  Action  for  the  posBeaaioa  of 
personal  pnipaty  by  a  chattel  mortgagee 
against  the  mortgagor.  The  proviaional  rem- 
edy of  claim  and  delivery  was  Invoked,  and 
plaintiff  obtained  and  retained  possession  of 
the  property.  Verdict  and  Indgnmt  for 
plaintiff.   Defendant  appeals. 

[U  In  the  o(»nplalnt  the  ^xopetty  was  al- 
leged to  be  o<  the  value  of  In  the 
answer  It  was  alleged  to  be  VifiOO.  At  the 
beginning  of  the  trial  defendant  In  open 
court  admitted  the  valoe  to  be  After 
the  Jnry  was  sworn,  plaintiff  sought,  and 
oreor  the  objection  of  detfeodant  obtained, 
leave  to  amod  the  complaint  by  alleging  the 
value  to  be  Tlie  ruling  assigned  as 
«nff.  No  preliidla*  resulted  to  appdOant 
from  the  ruling,  because  by  the  verdict  re- 
spondent was  held  to  be  entitled  to  the  posr 
snssinn  of  the  property,  and  there  was  thwe- 
Coii*  no  occasion  for  the  determlnatton  of  a 
basis  tor  an  altmiatlve  moner  judgmentv 
which  might  have  been  necessary  If  the  ver- 
dict bad  bean  for  ai^NlaiA 

[S]  Oertlfled  ooplos  of  the  tbMbA  mort- 
gages had  been  received  In  evidence  without 
objection.  Upon  his  examination  apptiUant 
leettfled  that  the  two  persons  whose  names 
ani»eared  as  witnesses  to  the  execution  of 
tbm  mortgages  ware  not  ^esoit  whm  he 
executed  and  ddlvered  fliem  to  respondent's 
assignor,  and  that  he  did  not  consoit  to  the 
signatures  by  the  wUneases.  Evidence  on 
behalf  of  reeptmdent  tended  to  tiiow  that  ap- 
pellant called  at  the  store  of  the  nunlgagee 
on  the  next  day.  and  that  the  witnesses 
then  and  thwe  signed  tiielr  names  to  the 
Instniments.  Appellant  assigns  as  error  the 
refusal  of  the  court  to  strike  ont  the  chattel 
mortgages,  and  the  refusal  of  the  trial  court 
to  direct  a  verdict  for  him,  upon  the  ground 
that  the  witnessing  of  the  mortgages  was 
unauthorised,  and  that  the  mortgages  were 
Intentionally  and  materially  altered.  Rev. 
Code  1919,  {  910.  The  court  did  not  err. 
The  question  whether  or  not  the  mortgages 
were  witnessed  was  a  question  of  fact  for 
the  Jury  to  determine^ 

[8]  Certified  copies  of  the  mortgages  hav- 
ing been  received  In  evidence  without  objec- 
tion, the  bnrd«i  was  upon  appellant  to  prove 
that  the  witnessing  of  them  was  unauthoris- 
ed. His  mere  statement  tbtt  it  was  dtme 
wlUiout  bis  consent  did  not  entitle  hJm  to 
have  the  chattel  mortgages  stricken  from  the 
evidence,  nor  did  It  entitle  him  to  a  directed 


verdict.  The  trial  court  mbmltted  ttie  ques- 
tion of  the  witnessing  of  the  mortgages  to 
the  Jnry  under  Instructions  that  were  not 
challenged.  The  Jury  found  for  plaintiff. 
We  perceive  no  error  In  thto  behalf. 

The  Judgment  and  order  q>pealed  tma  are 
affirmed. 


BURNS,  CeuRty  Judie,  r.  CIRCUIT  COURT 
OF  THIRD  JUDICIAL  CIRCUIT  et  al. 

(No.  5066.) 

(Supreme  Oonrt  of  South  Dakota.   March  1, 

1922.) 

Oflloare  ^70V2y.  New,  vel.  17  Key-No.  Series 
—Recall  provlsloRs  of  Prinary  Eleetloa  Law 

coBstrufld. 

The  recall  provisiong  of  the  Primary  Elec- 
tion IMW  (Bev.  Code  1919,  H  7009-7016)  deal 
only  with  the  matter  of  removal  by  party  ma- 
chinery, and  such  procedure  is  open  ooly  to 
deetors  <rf  the  political  party  through  which 
the  Section  or  appointment  eame,  and  not  to 
the  dectois  of  other  parties,  and  web  statutes 
do  not  BOpersede  or  conflict  with  Frimaiy  Biec- 
tUm  Law,  sections  7176-7188,  in  ylew  of  sec- 
tion 7067. 

Application  by  L.  A.  Bums,  County  Judge, 
of  Deuel  County,  for  writ  of  prohibition  to 
restrain  the  Circuit  Court  of  the  Third  Jndl. 
cial  Circuit  and  Hon.  W.  N.  Skinner,  Judge 
thereof,  the  State  of  South  Dakota,  on  the 
relatlcm  of  Byron  S.  Payne,  as  Attorney 
General  and  another,  as  State's  Attorney, 
from  proceeding  in  an  action  brought  against 
the  r^tor  seeklDg  his  removal  from  the  of- 
fice of  County  Judge  of  Deuel  County.  Writ 
denied. 

Law,  Dobto  ft  Law,  of  dear  Lake,  and 

^11  ft  Pnrdy,  of  Btodanga,  for  plaintiff. 

Byron  8.  Payne.  Atty.  Gol.  and  B«aJ.  D. 
Mintener,  Asst.  Atty.  Gen.,  for  defendants. 

QATB8,  P.  J.  Plaintiff  Is  tha  oonnty 
Judge  of  Deuel'  ooon^.  An  action  was  be- 
gan In  the  circuit  court  at  the  Third  judicial 
circuit  within  and  for  said  county  by  the 
Attorney  General  and  the  state's  attorney  of 
Deuel  county  by  direction  of  the  Governor 
of  South  Dakota,  seeking  the  removal  of 
this  plaintiff  from  office  under  the  provisions 
of  sections  7009-7016,  Rev.  Code  1919,  and 
upon  grounds  spedfled  in  article  16^  1  ^  of 
the  Constitution. 

Ttu»  primary  election  law  of  this  state  con- 
tains provlBl(His  for  the  recall  of  <^cers 
elected  through  party  election,  viz.  secti(»s 
7176-7183,  Bev.  Code  1919.  OAis  plaintiff 
obtained  his  said  office  thnmi^  par^  eleo- 
tlon. 

Section  7097.  Rev.  Code  1919,  being  the 
first  section  of  the  chapter  dealing  with 
Primary  meeCl«is,  says; 


>For 'otbar  atum  bm  wm  tople  and  XBT-NVHBBR  In  all  Xsy-MaiBtMnd  DlgMts  ant  Imimm 


Digitized  by  Google 


956 


186  NOBTHWESTEBN  BEPOBTBB 


(S.D. 


"And  in  can  of  any  conflict  between  the  pro- 
visioDS  of  this  diapter  and  other  prorisions  of 
this  Code,  effect  shall  be  given  to  the  former." 

Claiming  that  the  recall  provisions  of  the 
primary  election  law  have  superseded  sec- 
ttons  7009-7016,  Hev.  Code  1019*  as 'to  offi- 
cers elected  through  party  election,  the  plain- 
till  has  applied  to  this  court  for  a  writ  of 
prcdilbltlOD  to  restrain  the  circuit  court  of 
the  Third  Judicial  circuit,  the  Judge  thereof, 
the  Attorney  Generfl,  and  the  state's  attor- 
ney of  Deuel  county  from  proceeding  in  the 
action  brongbt  against  him  In  the  <dTcuit 
court 

Several  legal  propoaltlons  are  advanced  by 
the  defendants  herein  tending  to  sustain 
their  right  and  duty  to  proceed  with  their 
action  in  the  circuit  court,  but  we  are  of 
the  opinion  that  one  of  them  is  decisive  of 
the  question  before  us,  and  therefore  the  oth- 
ers need  not  be  considered. 

The  recall  provisions  of  the  primary  elec- 
tion law  deal  only  with  the  matter  of  remov- 
al by  party  machinery.  Such  procedure  is 
open  only  to  electors  of  the  political  party 
tiirough  which  the  election  or  appointment 
came,  and  Is  not  open  to  electors  of  other 
political  parties.  The  recall  i)rooedure  does 
not  purport  to  cover  the  entire  field  of  the 
matter  of  removal  from  office,  and  is  there- 
fore only  cumulative  to,  an4  not  inconsistent 
nor  in  conflict  with,  the  general  statutes  up- 
on removal. 

For  this  reason  the  writ  of  prohibition  will 
be  denied. 


HUCKERT  V.  MAYNARD.  (No.  49S9.) 

(Bnpreme  Coort  of  South  Dakota.  Sbidi  1, 

1922.) 

Waters  and  water  coimes  «»I77(I)— Defend- 
ant's dike  between  his  and  plaintiff's  land 
held  not  to  oanse  sufflolent  damage  to  plain- 
tiff to  warrant  mandatory  lajunetloa  to  pre- 
vent naiatenanoob 
Where  the  boundary  between  plaintiff's  and 
defendant's  land  was  high  enough  so  that  the 
greater  part  of  plaintiffs  land  was  under  wa- 
ter in  flood  time  from  a  few  inches  to  several 
feet  before  It  flowed  over  onto  defendant's  land 
in  the  natural  course  of  drainage,  the  erection 
of  a  dike  by  defendant  on  the  boundary  line, 
although  causing  the  waters  to  become  deeper 
in  flood  time  and  delaying  the  drainage  of  plain- 
tifCs  land  when  the  flood  of  the  river  abated, 
was  a  benefit  to  defendant,  bnt  the  damage  to 
plaintiff  was  not  saffident  to  warrant  a.  man- 
datory injunction  to  prevent  defendant  .from 
'  maintaining  the  dike. 

Appeal  from  Circuit  Court,  Union  County; 
It.  L.  Fle^er,  Judgeu 

*  Action  by  A.  Huckert  against  O.  B.  May- 
nahL   From  a  Judgment  and  order  denying 


plalntitTa  appllcatl<m  for  a  mudatoy  tn- 
J  unction,  be  appeals.  Affirmed. 

A.  B.  Carlson,  of  Canton,  for  appelant. 
Thomas  Mclnemy,  of  Elk  Point*  for  ra- 
spondent. 

POLLET,  J.  Action  for  a  mandatcor  in- 
junction to  prevent  defendant  from  main- 
taining an  embankment  along  the  dividing 
line  between  the  resped^ive  farms  of  plain- 
tiff and  defendant.  Findings  of  fact,  con- 
clusions of  law,  and  Judgment  were  In  favor 
of  defendant,  and  plaintUF  appeals. 

The  farms  of  plaintiff  and  defendant  are 
situated  on  the  river  bottom  of  the  Big  Sioux 
river  in  Union  county.  Defendant  owns  the 
east  half  of  the  northwest  quarter  of  section 
IS.  Plaintiff  owns  all  of  the  northeast 
quarter  of  section  16  and  a  small  part  fif 
the  northwest  quarter  of  section  14  lying 
on  the  west  side  of  the  river.  Both  tracts 
of  land  are  low  and  flat,  and  prior  to  the 
construction  of  certain  dikes  along  said  rlvn- 
bottMn  both  tracts  were  subject  to  overflow 
trom  the  liver.  Tti6  river  runs  in  a  south- 
westerly direction,  boufNUng  plaintiff's  land 
on  the  east,  and  runs  through  the  south  half 
of  Sec.  15  so  that  it  is  but  a  short  distance 
from  the  south  side  of  plaintiff's  land  to  the 
river.  Before  the  construction  of  titie  dikes 
above  mentioned  the  flood  water  from  the 
river  during  fresbeta  flowed  down  from  the 
north  and  northrast  onto  and  across  plain- 
tiffs land  In  a  southwesterly  direction,  then 
cmto  .and  across  def^danfs  land.  Some 
years  prior  to  the  controversy  between 
plaintiff  and  defendant  a  system  of  dikes 
was  constructed  along  the  west  side  of  the 
river  and  to  the  north  ot  plaintiff's  land. 
T^e  river  bank  along  the  west  side  of  the 
river  is  high  enough  so  that  except  at  times 
of  very  high  water  no  flood  water  reaches 
plaintiffs  land  fr<Mn  the  east  Bat  from 
a  point  in  the  southeast  quarto*  of  sec- 
tion 16  a  slough  some  20  to  40  rods  wide 
extends  from  the  river  In  a  northerly  direc- 
tion up  into  plaintiff's  land  for  a  distance 
of  60  to  70  rods,  and  from  the  end  of  this 
slongfa  a  large  drain  ditch  has  been  dug  prac- 
tically due  north  entirely  across  plaintitTs 
land.  During  times  of  excessively  high 
water  In  the  river  the  water  used  to  back  up 
in  the  slough  and  ditch,  and  spread  out  over 
practically  all  of  jdaintifTs  land,  and  then 
run  across  defendant's  land  and  on  down 
the  river  bottom  and  into  the  river  at  a 
point  lower  dowu  the  stream.  But  the  land 
along  the  boundary  line  between  plaintiff 
and  defendant  is  hi£^  enough  so  that  by  far 
the  greater  part  of  plaintiff's  land  is  under 
water,  from  a  few  Inches  to  several  feet  in 
depth,  before  any  water  runs  over  onto  de- 
fendant's land.  In  order  to  protect  his  land 
and  his  growing  crops  from  sach  overflow 
defendant  in  IQIO  threw  up  a  dike  or  cm- 
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bankment  to  a  beigbt  «C  abont  8  feet  along 
the  botmdary  line  betweoi  hia  land  and  tb» 
land  o£  plalntUE.  Tbe  leaolt  ot  thU  la  tbat 
when  the  river  ilaea  to  a  aofllclait  height 
the  watw  batdEs  np  through  the  bIou^  to  the 
south  of  plalntUTs  land  Into  the  dlbOi  above 
mentlonedt  then  spreAds  out  over  plalntUTa 
land,  and  standa  there  untU  the  river  goea 
down,  when  tbe  water  mua  back  Uirough  the 
ditch  and  slough  Into  the  river.  Tbe  effect 
of  Oils  ia  to  damage  or  deetroy  plalntUTa 
etopa,  but  tbe  dike  Qirovn  up  by  defendant 
prevents  the  water  from  spreading  over  his 
land,  and  protects  his  crops  from  damage 
thard)y. 

Flaintlfl  claims  that  because  of  this  dike 
the  water  now  atanda  <hi  bla  land  for  a  great- 
er length  of  time  than  it  did  before  the 
dike  was  buUt,  and  that  tbe  water  rises  to  a 
greater  height  and  epreada  out  over  land 
that  did  not  overflow  before  tbe  dike  was 
buUb  Tbe  course  that  was  pursued  by  tbe 
flood  water  of  the  river  across  def«idant's 
land  prior  to  the  constracOon  of  defendantfs 
dike  was  tbe  natural  and  usual  means  of 
escape  fbr  the  flood  waters  of  die  river  dur- 
ing the  spring  and  summer  freshets,  and 
was  a  part  of  the  natural  drainage  conrse 
at  audi  tlmea  as  the  same  was  defined  by 
this  court  In  Thompson  t.  Andrews,  89  S. 
D.  47T.  IBD  N.  W.  9.  . 

But  it  Is  the  contention  of  respondrait  tbat 
the  water  does  not  rise  to  a  higher  level 
on  app<>Ilant'8  lalid,  nor  spread  over  a  greater 
area,  nor  stand  there  for  a  greater  Interval 
ct  time,  now  than  It  did  before  tbe  dike  was 
constructed.  Upon  this  question  tbe  trial 
court  found  as  follow: 

"(15)  That  in  times  of  flood  tb«  waters  usa- 
aUy  xemain  oat  of  tbe  river  for  aboat  five  days, 
that  the  said  embankment  does  not  cause  more 
of  pidntiff's  lands  to  be  Overflowed  by  said 
flood  waters  than  would  be  overflowed  If  aald 
embankment  were  not  there,  hot  may  make 
ssld  flood  waters  some  deeper;  that  the  aaid 
embankment  does  not  cause  the  said  flood  wa- 
ters to  remain  on  tbe  said  lands  of  plaintiff 
for  a  longer  period  of  time  than  they  would 
remain  if  said  embankment  were  not  there; 
that  the  said  embankment  has  caused  plaintiff 
no  tangible  or  definite  injury;  and  that  be  has 
not  suffered  and  will  not  suffer  in  tbe  future 
any  substantial  damage  by  reason  of  tbe  main- 
tenance of  said  embankment." 

The  different  statements  contained  Id  this 
finding  of  fact  are  not  eonalstent  with  each 
otbw.  Whether  the  embankraoit  tenaea  the 


water  cm  plalntUTa  land  to  riae  to  a  higher 
ler^  than  It  did  bed!ore  tia  embaakmoit  ma 
there  is  by  no  means  clear.  The  water  ia 
bound  to  riae  to  tbe  aame  levd  aa  the  water 
in  the  river,  but  in  no  evoit  can  it  rise  any 
Ughra.  If  the  embankment  were  not  there, 
and  the  water  ^rtun  it  readied  a-  anfllclent 
hd^t  had  free  passage  acroaa  defendant^a 
land,  it  is  possible  that  it  might  not  rise 
quite  80  high  as  it  doea  with  tbe  embankmoit 
Uiuv.  but  tt  ia  very  dlfllcnlt,  if  not  impos- 
alble,  to  ascertain  the  dUfwence.  But  if  it 
does  rise  higher  or  become  "deeper,**  aa  said 
in  said  flndlzvi  it  overflows  more  of  plain- 
tiff's land  than  it  did  before.  This  must 
necessarily  be  true  unless  the  land  rises  per- 
pendicularly tnnn  tbe  water.  And  it  la  also 
self-evident  that  it  takes  the  water  longer  to 
drain  oflT  vntU  It  geta  down  to  the  level 
of  defendant's  land  than  it  did  before,  be- 
cause if  the  embankment  were  not  there  part 
of  tbe  water  could  run  off  over  defendant's 
land,  while  now  it  must  all  run  back  through 
the  ditch  and  alou^  into  the  river. 

Upon  the  question  of  plalntUTa  possible 
damage  tbe  trial  court  made  the  foUowing 
finding  of  fact: 

"(16)  Tbat  the  said  embankment  ia  bene- 
ficial to  defendant  in  that  it  permits  him  in 
times  of  high  flood  to  save  bis  crops  from  de- 
struction by  flood  watera,  after  the  crops  on 
plaintiff's  lands  have  been  completely  destroy- 
ed, and  at  a  tjme  when  plaintiff  has  suffered 
all  the  damage  he  can  sustain  by  reason  of  bis 
ssid  land  behig  flooded  by  tbe  waters  <kE  tbe 
^nz  river." 

We  b^eve  this  finding  is  warranted  by  the 
evidence.  As  said  above,  the  water  may 
drain  off  some  faster  down  to  a  certain  level 
If  the  dike  were  not  there,  bat  it  is  plain 
from  the  evidence  tbat  practically  all  of 
plaintiff's  land  tbat  overflows  at  any  time 
is  still  overflowed  after  tbe  water  reaches 
tbe  level  of  defendant's  land.  It  is  undoubt- 
edly true  that  the  dike  is  of  great  benefit 
to  defendant,  but  the  damage,  If  any,  to 
plaintiff  is  not  suttidrat  to  warrant  a  man- 
datory injunction.  In  view  of  finding  16  it 
becomes  unnecessary  for  us  to  consider  the 
contention  of  defendant  tbat  tbe  "common 
enemy"  doctrine  applies  to  tbe  flood  watera 
of  rivers,  even  tboagh,  as  held  by  this  court 
In  Thompson  v.  Andrews,  supra,  it  does  not 
apply,  in  this  state,  to  surface  waters. 

The  judgmnt  and  order  appealed  from 
are  affbrmed. 
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SHERLOCK  V.  DINNEEN  it  al.   <N«.  4079.) 

(SapTMUtt  Gonrt  of  South  Dakota.  Mardi  1* 

1922.) 

Trial  «s»no— Evldsaca  of  piaiatWa  dlaebarft 
after  aooldaat  beid  ravenlbie  errar. 

In  an  employd's  action  for  personal  inja- 
lies,  evidence  on  defendant's  cross-eiaminatlon 
aboiilnr  thatt  defendant  dtsdiarged  piaiotiif 
after  the  accident*  tended  to  prejudice  the  iaxj, 
and  Its  admission  over  ohjeetloii  was  rerazsi- 
Ue  error. 

Appeal  from  Circuit  Conrt,  Beadle  Conn- 
t;;  Alva  E.  Taylor,  Judge. 

Actloa  b7  John  81wrlo<^  against  John 
BCanrioe  Dlnneen  and  otlkers.  Judgment  for 
plaintiff,  a  new  trial  waa  denied,  and  defud- 
anta  appeal.  Beveraed. 

A.  W.  Wilmarth,  of  Huron,  for  appdlanta. 
O.  S.  Hageu  and  Eelley*&  Byrnes,  all  of 
Hnron,  for  respondent 

WHITING,  J.  This  cause  was  before  us 
upon  a  former  appeal ;  and  our  oplnl<xi 
therein  will  be  found  reported  in  Sherlock 
T.  Dlnneen,  42  S.  D.  533, 176  N.  W.  519.  Bef- 
erence  Is  made  to  such  opinion  for  a  state- 
ment of  the  nature  of  the  case,  the  issues 
raised,  and  the  facts  as  they  appeared  from 
the  evidence.  The  evidence  upon  the  trial 
from  which  the  preeait  appeal  was  taken 
was  practically  the  same  as  upon  the  former 
trial.  The  jury  returned  a  verdict  of  $1,000; 
and  from  the  judgment  and  an  order  deny- 
ing a  new  trial  this  appeal  was  takm. 

We  have  carefully  reviewed  the  evld«ice 
ber^,  and  can  find  none  that  would  have 
supported  a  finding  that  defradants  were  in 
any  wise  nefdlS^t  in  the  installation  of  the 
contrivance  Installed  as  a  eount«>welj^t  to 
the  door.  Plaintiff,  however,  testified  tliat, 
shortly  before  the  accident  occurred  upon 
whidi  be  bases  his  cause  of  action  a  new 
joist,  to  support  this  counterwei^t,  was  put 
in;  that  the  carpenter  wbo  did  this  work 
stated  that  the  counterweight  was  unsafe; 
that  he  (plaintiff)  advised  one  of  the  de- 
fendants that,  in  his  oi^nion,  it  was  unsafe; 
and  that  such  defendant  promised  to  have 
it  looked  after,  but  did  not.  This  testimony 
was  contradicted  by  such  defendant  and  al- 
so by  the  carpenter.  From  the  fact  that  the 
counterweight  did  slip  out  of  its  band  at  the 
time  of  the  accident,  the  jury  would  be  war- 
ranted In  inferring  tbat  the  band  had  become 
loosened.  The  verdict  being  for  plaintiff,  we 
ordinarily  would  be  bound  to  resolve  all  dis- 
puted issues  of  fact  in  favor  of  plaintiff; 
and  assume  that  plaintiff  did  advise  sudi  de- 
fendant that.  In  hlB  opinion,  the  contrivance 
was  unsafe,  and  that  defendant  itromlaed  to 
have  the  same  remedied. 

Under  flie  evldenoe  of  the  medical  expert. 


there  waa  apoaaibiUty  tbat  the  Uter  Inftctton 
which  caused  perhaps  the  greater  injury  to 
plaintiff,  resulted  from  the  original  Injury 
and  was  not  a  Mcondary  Infbetloii ;  bat  ttie 
clear  prepcmderance  of  the  evidenoe  was  to 
the  meet  that  (he  Uitor  firiVdilfln,  whldi 
showed  up  some  two  weeks  after  the  original 
injury,  was  a  secondary  Infeetiam  not  cansed 
by  Qte  original  hijury  but  by  something  oc- 
curring thereafter. 

BegardlesB  of  the  fkct,  howerer,  that  the 
evidence,  as  It  appears  in  the  printed  record, 
preponderates  In  &Tor  of  0ie  defaidanta,  wa 
are  boond  to  reo^nlM  that  It  la  the  province 
of  ttie  jury  to  determine  the  credlUUty  of 
the  witnesses;  uid  we  should  feel  bonnd  to 
sustain  its  vordlct  and  the  jud^«it  If  there 
did  not  appear  In  this  record  what  we  deem 
prejudicial  error—error  committed  over  ae- 
fendants', objection  for  the  apparent  purpose 
of  wrongfully  prejudicing  the  jury.  Bdmund 
Dtnneoi,  who  was  a  witness  upon  the  former 
trial,  was  also  witness  upon  the  last  trlaL 
He  Is  the  defendant  who  employed  plaintiff. 
Upon  cross-examination  of  this  witness,  he 
was  asked  as  to  whether,  after  the  accident 
complained  of,  plaintiff  quit  work  or  wheth- 
er witness  discharged  him.  This  was  ob- 
jected to,  among  other  grounds,  because  it 
called  "for  a  conretsatlon  subsequent  to  this 
injury  to  which  we  haven't  called  any  at- 
tention, and  is  incompetent  and  immaterial 
under  the  issues."  This  objection  was  sus- 
tained. Witness  waa  then  asked  as  to 
whether  he  did  not  give  certain  testimony 
upon  the  former  trial — questions  and  an- 
swers being  read  to  him.  This  waa  object- 
ed to  by  the  defendants,  and  their  objection 
overruled.  Much  testimony  that  was  then 
received  was  of  a  nature  which,  thou^  im- 
material, could  not  have  been  prejudicial; 
but  finally  defendant  asked  Dlnneen  wheth- 
er, upon  the  former  trial,  the  following  ques- 
tion was  not  asked  and  the  following  answer 
made  by  htm: 

**Q.  Didn't  you  have  a  conversation  with  Mm 
about  the  time  he  went  home  when  he  quit  on 
the  &th?  A.  Yes;   I  discharged  him." 

To  this  the  defendants  Interposed  an  ob- 
jection; among  other  reasons  ai^;ed  In  such 
objection  being  that  [Oaintiff  was  "putting 
In  this  to  lug  In  something  that  be  talked  to 
the  jury  about  in  the  other  case."  The  ob- 
jection was  overruled;  and  the  witness  an- 
swered, "t'es.**  Defendants  moved  to  strike 
this  evidence  out  because  it  was  "incompe- 
tent and  Inmtaterial.  Not  an  Impeadimait 
and  not  In  any  way  contradicting  what  wit- 
ness had  said  here,  and  lugging  in  8<Hnethlus 
that  they  want  to  get  to  the  Jury  that  Is  prej- 
udicial to  these  defendants."  This  motion 
was  denied  and  exception  allowed.  That  the 
trial  court  erred  Is  too  dear  to  permit  ot 
argument;  whether  or  not  defendants  dia- 
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charged  plaintiff  after  this  acddent  tbrows 
BO  Ilgtat  vbatsoever  upon  the  Issoea  of  thla 
case ;  and  tbare  conld  haTe  been  bnt  one  pur- 
pose In  seeking  to  get  tills  fact  before  tbe 
Jarr— 40  Inflame  tbe  minds  of  the  jarr 
against  th«  defendants.  The  trial  coort 
staODld  bave  adrlsed  coonsd  tbat  such  quea- 
tl<m  was  Improper  aa  aoon  a>  it  was  adEed; 
It  Bhonld  bare  sustained  tbe  objection  made 
thereto;  and  It  dioiild  bave  cautioned  Oie 
jury  against  drawing  anjr  Inferencea  from 
the  fact  that  tbe  question  purported  to  con- 
tain  a  statonent  made  by  ttie  witness  on  'the 
former  trial.  If  tbere  were  any  doubt  what- 
soever regarding  the  purpose  in  the  mind  of 
tounsd,  when  annlrlng  to  get  mis  prejudicial 
matter  before  tbe  Jury,  It  wu  entirely  re- 
moved Wbm  counsel,  in  bis  argument  to  tlie 
jury,  dw^  upon  the  tact  tbat  fibe  evldenee 
showed  that  deftadants  did  dls^rge  the 
I^lntlff  aftw  the  Injury ;  comnel  stated  to' 
the  jury,  In  substa'nce,  that— 

"Mr.  Dinneen  ditcharged  the  plaintiff  at  the 
time  tbat  the  doctor  told  him  to  go  home  and 
go  to  bed;  tbat  that  was  one  of  the  hardest  and 
moat  severe  Mows  that  was  Imposed  upon  Mr. 
SherJocfc." 

Dmy  party  to  an  action  in  a  court  of  jns- 
tlce  is  entitled  to  a  fair  trial ;  it  Is  his  right 
that  no  erldence  foreign  to  the  material  Is- 
Buea  of  the  case,  and  which  would  tend  to 
prejudice  the  jury  against  hfm,  should  go  be-, 
fore  the  jury;  and,  if  counsel,  in  ]>ls  ardor, 
so  forgets  tala  duty  a>  an  t^cer  of  the  court 
tibat  be  se^  to  get  into  the  record  evidence 
of  fiactB  absolutely  foreign  to  tbe  lasnea  be- 
fore the  jury,  and  facts  which  be  must  know 
to  be  highly  Improper  and  prejudtdal,  hto 
e3Ient,  and  not  the  opposing  party,  must  suf- 
fer beeanse  of  bis  mledlrected  seal. 

The  judgment  and  order  appealed  from 
are  reversed. 


STRAND  V.  STEPPA  et  al.  (No.  4967.) 

(Supreme  Court  of  South  Dakota.  Mardi  1, 

1922.) 

lajBB(4leB  «E9l— Restralslag  order  aaaaet  be 
na4e  la  favor  of  dsfaadant  agaisat  plaintiff. 

Under  Bev^  Code  1919,  |  2^  prorldinK 
for  Injuuctional  relief,  defendant  cannot  be 
granted  a  restraining  order  iwainst  plaintiff. 

Appeal  from  Circuit  Court,  Mardiall 
County;  Frank  Anderson,  Judge. 

Action  by  C  V.  Strand  against  John 
St^ipa  and  another.  A  restraining  order 
was  granted  on  defendant's  application 
against  plaintiff,  and  from  such  order  plain- 
tiff appeals.  Reversed. 

Harold  W.  King,  of  Brltton,  for  appelant 


T.  ST£PPA  959 

K.W.) 

POLiLHIT,  J.  Action  to  foreclose  a  con- 
tract to  convey  real  property.  Defendant 
appears  to  have  been  put  int»  poaseaslott  of 
the  i>remises  at  the  time  of  making  the  con- 
tract, June  1,  1920.  \fat  vacated  the  aame 
during  the  follovrli^  Octoba.  This  action 
was  commenced  in  December,  1920,  and  in 
January,  1821,  plaintiff  re-entiered  and  tot^ 
possesidfm  of  the  premises.  On  tbe  IStb  of 
April,  1921,  defendant  appUed  for,  ai^  tbe 
court  granted  an  order  enjoining  the  i^ain- 
tiff  from  occupying  or  In  any  way  asserting 
any  tlgbt  to  the  possession  of  any  part  or 
portion  of  the  said  premiaes.  From  such  or- 
der plaintitt  appeals  to  this  court 

It  18  Hie  contention  of  aiq;>eUant  tbat  tbe 
remedy  by  restraining  order  cannot  undor 
our  statute  be  granted  to  a  defendant,  but 
to  a  lAalntlff  only,  that  audi  remedy  la  pure- 
ly statutory,  and  that  tbe  atatute  makes  no 
provlalai  for  the  granting  of  a  restraining 
order  on  btiialf  ct  a  deftndant. 

Tbe  ris^t  to  grant  Injunctlonal  relief  Is 
found  In  section  2424,  Bev.  OoAe,  wbldi 
reads  as  follows: 

"Wltm  /niiMwMo*  9SU  »e  Qranted.  An  In- 
junction may  be  granted  in  dther  of  the  fol- 
lowing cases: 

"1.  When  it  shall  appear  by  the  complaint 
that  the  plaintiff  is  entitled  to  tbe  relief  de- 
manded, and  audi  relief  or  ai^  part  thereof, 
conslste  in  restraining  the  eommiodon  or  con- 
tinuance of  some  act  the  commisdon  or  oon- 
tinuance  of  which,  during  the  litigation,  would 
produce  injury  to  tbe  plaintiff;  or 

**2.  When,  during  tbe  Utlgation,  it  ehaU  ap- 
pear that  the  defendant  1b  doing,  or  threatens 
or  is  about  to  do,  or  procuring  or  Buffering 
Borne  act  to  bo  done  in  violation  of  the  plain- 
tiff's rights  respecting  the  subject  of  tbe  actitm, 
and  tending  to  render  the  judgment  ineffectual, 
a  temporary  injunction  may  be  granted  to  re- 
Btrain  audi  act 

"3.  And  when,  during  the  pendency  of  an  ac- 
tion, it  shall  appear  by  affidavit  that  the  de- 
fendant threatens,  or  la  about  to  remove  or 
diapoBe  of  his  property,  with  intent  to  defraud 
his  creditors,  a  temporary  injunction  m^  be 
granted  to  restrain  such  removal  or  diaposl- 
tion." 

This  section,  in  terms,  makes  no  provlslcHi 
for  granting  a  restraining  order  against  a 
plaintiff,  or  in  any  case  except  uptm  the  ap- 
plication of  the  plaintiff  In  the  action  to  re- 
strain some  wrong,  or  threatened  wrong,  on 
the  part  of  the  defendant:  and  In  consider- 
ing section  7629,  Oomp.  Laws  N.  D.,  which 
section  Is  Identical  wltb  our  section  2424, 
and  in  a  case  practically  on  all  fours  with 

this  the  Supreme  Court  ot  that  state  said: 

• 

"Tbe  pro^onal  remedy  by  tajunctitm  in  this 
state  is  of  statutory  origin,  and  is  granted  a 
plaintiff  when  neccBsary  to  protect  bis  rights 
pending  final  determination  of  the  case  upon  the 
merits.  *  •  •  And  this  only  when  the  com- 
plaint contaiuB  avermcuts  which,  if  proven, 
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would  cntme  plaintiff  to  the  t^ef  demanded, 
and  Its  iwnance  is  made  to  qipear  as  neces- 
sary to  protect  plaintiff's  rigbts  during  the 
litigation.  •  •  •  The  writ  of  injunction  has 
Bere  been  abolished,  and  the  Injnnctional  order, 
as  a  provisional  remedy,  substitated  therefor. 

•  •  *  The  order  can  be  awarded  only  in  the 
cases  and  in  the  manner  specifically  preacribed. 
and  la  impliedly  fotbidden  in  any  others. 

•  •  • »  Forman  r.  Healey  et  aL,  U  N.  D. 
088,  98  N.  W.  866. 

Thlg  is  dedslve  nt  this  case.  Whether  the 
defendant  would  iuve  been  entitled  to  a  re- 
straining order  had  he  set  np  a  cross-com- 
lAaint  and  pleaded  facts  entitling  taUn  to  in- 
junctlonal  relief  we  need  not  decide.  No 
such  facts  are  pleaded  in  this  case. 

TtM  f»der  appealed  trom  is  xeretsed. 

ANDEBSON,  3^  not.  Sitting. 


STANLEY  V.  KANSAS  CITY  LIFE  INS.  CO. 

(No.  4960.) 

( Supreme  Court  of  Sonth  Dakota.   March  4, 
1022.) 

1.  iBSsrasea  «s»l38(l)— Ospartmant  order, 
prsliiMtlBS  spaoial  dfvldsad  polloy,  did  sot 
Isvalldats  sxistlsg  poik^. 

A  declaration  by  the  state  insurance  de- 
partment that  the  special  dividend  policy  was 
contrary  to  law,  and  ordering  the  same  dia- 
Gontinned,  did  not  impair  the  validity  of  the 
contract  embodied  in  policies  of  that  kind  which 
had  been  lasned  before  the  dedaration  was 
made. 

2,  insuranoe  ^3l39— laereasing  dividend  pol- 
ity It  not  void  as  against  public  policy. 

A  life  insorance  policy  whereby  the  insurer 
agreed  to  pay  the  insured  as  dividends  a  stated 
sum  on  every  thousand  dollars  of  life  insur- 
ance in  force  within  the  state  on  the  dividend 
date*  designated  as  an  increasing  dividend  pol- 
ity, *whi<A  was  written  before  the  declarati(Hi 
of  the  Inaurance  department  against  such  pol- 
idea,  is  not  void  because  contrary  to  public 
policy,  where  the  company  had  established  pre- 
mium rates  for  such  policies,  so  that  appar- 
entlr  any  policy  holder  could  elect  to  take  ad- 
vantage of  them,  and  there  was  no  showing 
that  the  increased  dividends  were  paid  from 
dividends  that  otherwise  would  have'  gone  to 
the  other  policy  holders,  and  not  from  funds 
that  otherwise  would  have  been  distributed  to 
the  stockholders. 

Appeal  from  Circuit  Court,  Davison  Coun- 
ty; Frank  B.  ^mltb.  Judge. 

Action  by  Josei^  B.  Stanley  against  the 
Kansas  City  Life  Insurance  Company.  Judg- 
nkent  for  plaintiff,  and  defendant  appeals 
from  the  judgment  and  frmn  the  order  deny- 
ing its  notion  tor  nenr  trisL  Affirmed. 


Spantfitt  ft  WixB,  (tf  lOtdidl*  for  app^ 
isnt. 

Lanrlts  Miller,  of  Mlbdidl,  for  respondent. 

ANDBBSON,  J.  This  action  is  bronght  to 
recover  certain  dividend  nnder  a  Ufd  hi* 
surance  policy  Issued  by  defendant  and  ap> 
pellant  to  plaintiff  and  respondent,  Decem- 
ber 4,  1907.  The  policy  is  designated  as  an 
increasing  dividend  policy  providing,  so  far 
as  mat»ial,  as  follows: 

'^Cpon  each  anniversary  succeeding  the  date 
of  this  policy  as  long  as  Uie  same  remains  in 
force  and  the  premiums  are  paid  according  to 
the  terms  thereof,  the  company  will  apportlMi 
and  pay  the  insured,  or  credit  on  the  premi- 
ums an  ineresaing  dividend  eqnal  to  thU  pol- 
icy's pro  rata  share  of  one  doUw  per  <um 
thousand  dollars  on  the  whtde  amount  of  in- 
surance in  force  in  the  state  of  Sonth  Dakota 
on  the  said  anniversaries  of  this  policy  as  here- 
inafter stated,  which  shall  liave  been  writ- 
ten or  renewed  each  and  every  year  for  a 
period  of  twenty  years  from  date  hereof  and 
the  amount  of  such  increasing  dividend  shall 
be  this  policy's  pro  rata  share  of  said  fund 
in  the  same  proportion  that  the  amount  of 
this  policy  bears  to  tiie  total  amount  of  like 
diridend  polidea  then  in  force  in  said  state. 
Prorided  that  if  the  Insured  under  this  pol- 
icy shall  fail  to  pay  the  premium  less  the  div- 
idend, or  policy  mature  by  death  or  otherwise, 
or  a  paid-up  policy  be  issued,  then  or  in  either 
event  the  increanng  dividend  shall  cease  and 
terminate. 

"In  computing  the  amount  of  Insurance  in 
force  in  said  state  only  audi  Insurance  shall  ba 
induded  as  haa  been  kept  in  force  pay- 
ment of  premiums  thereon  (or  tJie  year  end- 
ing December  Slst  immediately  preceding  the 
dedaring  of  such  dividend. 

"The  total  amount  of  insurance  to  be  orig- 
inally Issued  containing  this  provision  shall  not 
exceed  one  mOlion  dollars  and  polides  sn^ 
rendered,  lapsed,  matured  by  death  or  other- 
wise discontinued,  shall  not  be  reissued,  and 
thus  the  qumber  particvating  will  decrease 
and  the  increasing  fnnd  inure  to  the  benefit  of 
the  survivors. 

"The  increairing  dlvldtad  herein  provided 
shall  in  no  wise  affect  the  distribution  of  ear* 
plua  accumulations  mentioned  in  any  other 
paragraph  of  thia  poliQr." 

It  is  admitted  tbat  respondent  paid  all 
premiums  on  the  policy  from  December  4, 
1907,  to  December  4,  1911^  Inclusive;  also 
that  tbe  whole  amount  of  life  insurance 
written  by  appellant  in  force  In  South  Da- 
kota between  the  dates  aforesaid,  induslve, 
is  as  claimed  by  respondent. 

The  court  found  that  the  total  amount  of 
Insurance  policies  containing  an  increasing 
dividend  provision  Issued  by  aroeUant  and 
In  force  between  tbe  dates  aforesaid,  Inclo- 
sive,  is  as  claimed  by  respondent 

The  court  fotmd  and  conduded  as  a  mat- 
ter ot  law  tbat  the  increasliur  dividend 
dansB  in  tta  pcAicgr  is  mid  and  aitoMMbla, 
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and  that  respondent  Ib  entitled  to  judgment 
In  the  sum  of  $544.02,  eomprUlnff  paat-dne 
dlridends,  together  with  coetB  In  the  sum  of 
$42.60,  aggregating  $586.72. 

[1]  Aiq;)ellant  predicates  error  on  several 
findings  of  the  court,  but  we  are  of  the  belief 
that  all  are  clearly  without  malt,  and  we 
will  dlBCOas  none  of  the  asslgnmwts  except 
the  fifth.  This  assignment  attacks  the  valid- 
ity of  the  policy  In  qaestion  on  the  ground 
that  it  is  against  the  policy  of  the  law  and 
void.  The  first  reason  advanced  that  the  pol- 
icy is  void  is  that  In  the  year  1909  the  Insur- 
ance department  of  this  state  declared  the 
ipe<lal  dividend  clause  of  the  policy  contra- 
ry to  law,  TOid,  and  ordered  the  same  to  be 
discontinued.  This  Insurance  contract  was 
altered  into  between  the  parties  December 
4,  1907.  How  anything  the  state  Insurance 
department,  or  even  the  Legislature,  could 
do  In  1909  to  impair  the  validity  of  this  con- 
tract la  not  pointed  out  Appellant  contrats 
itself  with  merely  making  the  statement. 

[2]  Appellant's  next  contention  that  the 
special  divide  policy  Is  against  the  policy 
of  the  law  and  void  Is  that  the  provision  Id 
the  policy  discriminates  between  jwlicy  hold- 
ers of  the  same  class;  that  the  number  of 
persons  who  can  hold  these  policies  Is  lim- 
ited; that  they  are  but  a  select  few  as  com- 
pared with  the  whole  number  of  policy  hold- 
era  in  the  state  who  are  in  the  same  class  ai 
to  age^  health,  and  expectancy  of  life;  that 
the  larger  portion  of  such  policy  holders  re- 
ceive no  dividends,  but  are  discriminated 
against  In  favor  of  the  select  few  who  do 
rec^ve  dividends. 

Counsel  does  not  point  out  any  statute  in 
thia  state  in  force  at  the  time  this  policy 
was  issued  which  in  any  manner  prohibited 
the  Issuance  of  an  insurance  policy  as  In  this 
case.  Appellant  in  his  tolef  has  cited  a  list 
of  cases  which  it  Insists  support  Its  position. 
We  have  examined  all  of  these  cases,  but 
have  been  unable  to  find  any  of  them  sus- 
taining appellant' 

It  appears  fnnn  the  record  that  appellant 
Issued  at  least  two  different  kinds  of  insur- 
ance  policies;  cm  was  what  was  known  as 
an  increasing  dividend  policy,  and  the  oth- 
er, as  we  gather,  was  the  ordinary  Insur- 
ance policy  payable  on  death.  We  are  not 
able  to  find  any  evidence  in  the  record  show- 
ing that  any  one  had  been  discriminated 
Against  by  reason  of  the  way  this  business 
was  conducted.  It  is  evident  that  the  pro- 
spective insurant  had  a  choice  as  to  the  kind 
-of  p<rflcy  he  preferred.  It  la  reasonable  to 
Assome  Qiat  such  duoAoe  was  rolnntarUy 
made,  and  no  one  has  complained  except  ap* 
pellant.  Appdlant  never  raised  the  question 
during  the  time  respoaident  paid  the  premi- 
ums, OT  at  any  oOmt  time,  until  It  was  called 
vpon  to  perfonn  its  part  of  the  eoqfanct. 


The  law  of  this  state  defines  wliat  cmtracti 

are  not  lawful.  R.  0.  8  892: 

"That  is  not  lawful  which  is: 
'^1.  Contrary  to  an  express  provision  of  law; 
"2.  Contrary  to  the  policy  of  express  law. 
thongb  not  expressly  prohl^ted;  or, 
"8.  Otherwise  contrary  to  good  monls.** 

To  us  It  seems  clear  that  the  ctmtract  be- 
fore us  Is  not  within  the  condemnation  of 
this  statute.  This  i^  especially  so  when  we 
bear  In  mind  that  there  is  no  evidence  in 
the  case  that  this  provision  of  tbe  policy 
made  the  premiums  on  other  policies  higher, 
or  that  it  in  any  way  jeopardized  the  rights 
of  other  policy  holders,  or  that  it  tended  to 
weaken  the  appellant  in  Its  financial  stand- 
ing, or  that  it  affected  the  desirability  or 
safety  of  other  poUdea  Issued  by  it  1!t»  evi- 
dence fails  to  disclose  that  tbe  mon^  mak- 
ing up  this  dividend  fond  was  taken  out  of 
the  funds  of  the  company  which  are  held  to 
pay  deaUi  or  disability  losses  on  the  poUdes 
of  tbe  company.  So  far  as  shown,  such  divi- 
dend fund  may  be  taken  out  of  the  dividends, 
or  this  increasing  dividend  fund  nay  have 
only  lessened  the  amount  paid  each  year  In 
dividends  to  stockholdws  of  the  coBxpvxj. 
Sudi  results  surely  cannot  be  deemed  against 
public  policy  or  against  tlie  policy  of  tbe 

law.  6  B.  a  L.  m 

The  burden  was  on  appelant  to  prove 
fiusts  from  which  tiie  court  could,  as  a  ma^ 
ter  ct  law,  conclude  that  the  special  divi- 
dend clause  of  the  policy  was  against  the 
policy  of  the  law,  and  hence  void.  In  this 
we  are  of  the  opinion  that  appellant  has 
tailed. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  and  order  appealed  from  are 
affirmed. 


STATE  V.  BLAIR. 


(No.  4983.) 

Hardi  1, 


(Supreme  Court  of  South  Dakota. 

1922.) 

1.  iRinotment  aad  Informatton  4=»II9,  125(47) 
— Charpe  of  furilsblig  and  gfvlsg  awiy  Is 
surplusage  Is  charge  of  selling,  asd  iaforsi^ 
tloB  Is  not  duplidtoui;  "sell." 

Under  Rev.  Code  1919,  |  10242,  providing 
that  the  word  "sell"  shall  faidude  transfer  of 
title  for  conrideration,  giving  away,  or  fur- 
nishing, allegations,  in  an  information  for  leB- 
ing  Intoxicating  liquor,  that  defendant  fonush- 
ed  and  gave  it  away,  are  surplusage,  and  do 
not  make  the  indictment  demurraUe  as  duug- 
ins  more  than  one  offense. 

[Ed.  Note.— For  other  definitlmis,  see  Words 
and  Phiases,  First  and  Second  Series,  Sell.} 

2.  Intoxloatisg  liquors  «s»2l9— Omlsalon  of 
parahaser'B  aano  dees  not  pake  brfornaUoa 
lasNflideBt  to  stats  sflense. 

The  fact,  that  an  Inform aiiion  for  seffing  in- 
toxicating liquors  did  not  name  the  pensns  t» 
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whom  the  sale  was  made,  bat  merely  charged 
the  sale  was  to  divers  persoDS,  does  oot  reader 
it  demurraUe,  aa  failing  to  state  a  public  of- 
feixae. 

3.  CoMtltBtloiUri  law  •s346<2)  —  DmHirer 
ralsiag  oontttntloaal  ^awtloa  Hast  stata 
ooataattan. 

An  objection  to  the  constitationalltT  of 
Ber.  Code  1919,  (  10817,  making  it  nnnecea- 
snry  to  state  the  name  of  the  person  to  whom 
liquor  was  sold,  can  only  be  raised,  if  by  de- 
murrer, by  one  based  on  section  4771,  subd.  2, 
and  sucb  demurrer  should  state  to  the  court 
the  fact  that  it  was  based  on  the  contention 
that  sudi  act  violated  Const  art  6,  S  7,  enti- 
tlinr  aceosed  to  a  ttatefflent  of  th«  nature  and 
cause  of  accusation  against  him. 

4.  Coastltntloaal  law  «s943(f )— Coastttatloa- 
al  objMtloB,  a^psarlig  oa  faoe  of  laforma- 
tioR^  Is  walvsd  by  failure  to  ienur. 

Where  the  question  of  the  constitutional- 
ity of  Ber.  Code  1919,  |  10317,  making  it  un- 
necessary to  name  the  pnrdiaser  of  intoxicat- 
ing Uqnon,  appeared  tnm  the  face  of  the  in- 
formation, accnaed,  by  faOing  to  demur  to  the 
information  tm  that  ground,  mired,  mider  sec- 
tion 4779,  the  ri^t  to  raisa  the  constitutional 
question  in  sny  other  maimer. 

5.  CrlMlial  law  «»«7S(  I  )~EvldaBea  held  ta 
show  all  aets  wore  aae  traasaetloa.  ao  that 
•Isetioa  was  aaaiemaiy. 

In  a  prMecntion  for  famishing  intoxicating 
liquors  to  divers  persons,  wbere  the  sTldence 
showed  that  a  number  of  men  were  together 
and  had  several  drinka  each  on  the  occasion, 
and  the  only  disputed  fact  vras  whether  de- 
fendant or  some  one  else  furnished  the  liquor, 
the  whole  affair  should  be  treated  as  one  trans- 
action, and  it  was  not  error  to  refuse  to  require 
the  prosecution  to  elect  a  particular  sale  to  a 
8pe<^e  person  on  wUdi  It  wonid  relj  for  con- 
viction. 

Appeal  from  Circuit  Goar^  Day  County; 
Frank  Anderson,  Judges 

Bd  Blair  was  oonvleted  of  MUlng  and  giv- 
ing away  Intoxicating  Uquon^  and  be  ap- 
peals firom  the  Judgment  <tf  cmvlatloii,  and 
from  the  order  denying  a  new  trial.  Af- 
firmed. 

E.  B.  Haricins,  of  Aberdeen,  for  appelant 
Bynm  S.  Payne,  At^.  Gen.,  and  B.  D.  Bob- 
erts,  Aaet  Atty.  Gen.,  fOr  the  State. 

WHITING,  J.  This  la  an  appeal  from  a 
judgment  and  from  an  order  denying  a  new 
trial  In  a  criminal  action.  The  information 

charged  that — 

"Ed  Blair  *  *  *  did  commit  the  crime  of 
selling  and  living  away  intoxicating  liquors, 
•  •  •  committed  as  follows:  That  •  •  • 
said  defendant  did  *  *  *  furnish  and  give 
away  intoxicating  liquors,  same  being  •  *  * 
sold  and  given  away  by  him  to  divers  per- 
sons.  •  • 

Defendant  demurred  to  aach  informatics 
for  the  reaaons: 


^•VOretber 


"First  fHiat  said  iafomation  does  not  de- 
scribe a  public  offense. 

"Second.  That  said  information  attempts  Co 
diarge  two  olEeDses." 

Aa  a  part  of  both  "Flraf  and  "Second," 
defendant  set  forth  alleged  reasons  why,  in 
the  one  case,  the  Information  failed  to  stats 
a  public  offense,  and,  in  the  other  case,  at- 
tempted to  diarge  two  offenses.  Under 
"First"  defendant  asserted  that  it  did  not 
state  a  public  offenae,  because  it  failed  to 
set  forth  the  name  of  any  person  to  whom 
defendant  Is  alleged  to  have  sold  the  Ilqaor, 
and  to  set  forth  the  kind  of  llquoir.  Dndw 
"Second."  defendant  contended  that  "selling" 
and  "giving  away"  Intoxicating  liquors  are 
two  separate  offenses. 

Our  Code  (section  4771,  B.  O.  1919)  pre- 
scribes the  several  grounds  for  demurrer 
to  a  criminal  information  or  Indictment 
Among  such  grounds  are: 

**2.  That  it  does  not  substantially  conform 
to  the  requirements  of  this  title. 

"3.  That  more  than  we  offense  is  diazged. 

"4.  That  it  does  not  describe  a  public  of- 
fense." 

[1]  Was  more  than  cme  ofTense  charcedt 
Clearly  not  One  section  of  the  atatntea  mi- 
der which  this  prosecution  was  hrooght,  sec- 
tion 10242,  B.  C.  1919,  reads: 

"The  word  'sell,'  as  used  In  this  artlde,  shsll 
be  deemed  to  meaii  and  include  the  tranider  of 
title  for  a  consideration,  or  to  *  *  *  |^e 
away  or  furnish." 

It  follows  that  it  was  surplusage  to  allege 
the  furnishing  and  giving  away,  as,  under 
the  allegation  of  selling,  proof  of  both  fur- 
uisliing  and  giving  away  was  permissible. 
There  was  but  one  offense  charged. 

[2]  Did  the  information  diarge  a  public  of- 
foise?  That  it  did  is  too  clear  for  argument 
The  fact  that  the  Information  did  not  name 
the  persons  to  whom  the  sale  was  made  does 
not  render  the  information  subject  to  demur- 
rer, as  one  not  stating  a  public  off^se. 

[3]  Defendant  now  seeks,  under  such  de- 
murrer, to  test  the  consHtutlODality  of  sec- 
tion 10317,  B.  a  1919,  which  provides  that 
"It  shall  not  be  necessary  to  state  the  name 
of  the  person  to  whcnu  such  liquor  was  sord." 
That  is  a  question  that  could  only  be  raised. 
If  by  demurrer,  by  one  based  on  subdivision 
2,  section  4771;  and,  If  raised  a  demurrer 
under  such  subdivision,  the  fact  that  It  was 
based  upon  tlie  cmitentlon  that  section  10317 
was  unconstitutional  should  have  been  pre- 
sented to  the  court  by  the  demurrer.  T^ere 
is  nothing  In  the  record  to  show  that  the 
defendant  In  any  maimer,  suggest^  to  ttw 
trial  court  that  he  was  resting  his  demurrer 
on  the  claim  that  he  now  makes,  that  the  In- 
formatirai  did  not  glva  to  him  that  whkb  he 
was  cntltied  to  d«nand  under  sectim  7,  art 
6,  Oonat— "Uie  nature  and  the  eanae  <tf  the 
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aociuBtlai  mgaSaat  Um."  Vt»  denoriMf  in- 
terpoaed  did  not  prenDt  tha  qumUod  now 
urged,  and  ttw  trial  court  did  not  err  in 
ovarraUnc  Mine. 

[4]  BaTlac  fklled  to  ^fviriy  raise,  by  de- 
■nmer,  flia  qpMttoii  of  Qia  conitlttttiOBality 
vt  aoctlOD  10^7,  a  sroond  for  danumr 
which,  if  tt  ezlitBd,  ivpearad  on  the  fiuse  of 
tba  intonnatioiit  dafendaut  flW,  mdaf  iH^fffifn 
4779b  B.  O.  IMA,  walre  ttie  rltfiA  to^  In  anj 
otfaar  nuaner,  zalBo  tha  qnestioo  of  the  can* 
•Utoticnality  of  aaeb  statute.  W*  with  to 
not»  tbat,  in  Q»  itfit  of  facts  admitted  by 
dtfsndant  on  ttao  witness  stand,  it  Is  abso- 
hitaly  certain  tbat  defeodsnt  was  not  preju- 
diced iB  the  aUgbteBt  through  not  having  the 
names  of  tiie  **dlTerB  person^  set  forth  In 
the  infinmatira. 

[1]  The  only  other  question  we  HtH  called 
npoA  to  consider  is  one  raised  by  defendant's 
notloii,  made  after  all  the  eTidenca  was  In- 
troduced, asking  ilie  court  to  require  the 
state  to  elect  the  particular  incident— that 
is.  a  particular  sale  to  a  8pe<dflc  persix^ 
upon  which  it  wofdd  rely  for  a  gootIcHob. 
To  understand  tUs  motion  we  must  ooDSlder 
what  the  erldence  tended  to  show.  The  evi- 
dence showed  tbat  defendant  and  some  half 
dosen  other  men  met  at  a  certain  ^ace, 
where  tbtir  spmt  some  foor  to  six  hours,  and 
that^  during  this  time,  they  partook  of  and 
consumed  some  two  quarts  of  Intoxicating 
liquors.  It  was  the  claim  of  the  state,  and 
the  }ury  by  Its  verdict  found,  that  defendant 
furnished  the  Uquor.  Ttde  was,  as  defend- 
ant upon  the  witness  stand  admitted,  a  con- 
tinuous drinking  bout.  In  whl<di  all  partook, 
and  during  whldi  eadi  drank  sereral  times. 
fOte  state  maintained,  and  the  trial  court 
held,  as  we  think  ctHrectly,  that  this  whole 
affair  could  and  should  be  treated  as  one 
transaction.  Defendant  could  not  hare  been 
prejudiced  by  sutib  ruling,  even  If  erroneous, 
as  he  admitted  that  all  partook  of  the  Uquor 
and  tbat  It  was  Intoxicating.  The  ooly  Issue 
of  fact  for  the  Jury  was  as  to  who  furnished 
the  Uquor,  not  as  to  who  drank  It 

The  iudgment  and  order  appealed  from 
are  affirmed. 

ANDERSON,      not  sitting. 


HOFTEIZER  at  al.  v.  PRANOE  el  al.  (two 
I).  (Nas.  4923.  4963.)* 


(Sivmo  Court  of  South  Dakota. 

1922.) 


Uareh  1, 


I.  Appeal  and  error  «S9736— Eaeh  error  to  bs 
•aparatsly  asslgBML 

Supreme  Court  rule  4  (170  N.  W.  vfl)  en- 
courages the  grouping,  for  purposes  of  dla- 
enssiw,  ot  assignments  If  tbey  present  s  like 


gnesdon,  bat  it  Is  stUl  nseessazy  ^t  each 
alleged  error  be  separately  assigind,  and  Its 
assignment  given  a  number  distinct  from  that 
of  any  other  asdgnmenL 

2.  Trssts  «s»8l  (2)~HBsband  held  to  take  tl- 
tla  ekarted  with  resultlag  tmst  la  wife. 

Where  title  to  land  paid  for  out  of  wife's 
estate  was  taken  in  the  name  of  the  husband, 
the  land  was  chsrged  with  a  resulting  trust  in 
fsvor  of  tile  wife. 

3.  LlmttatloB  of  astleas  «s»l03(2)— Na  ran. 
sing  of  statute  natll  rap adatloa  of  rstHltlao 
trast. 

A  resulting  trust  differs  from  a  conatrue- 
tiv«  trust  in  that  there  is  a  presumption  tbat 
the  intent  of  the  trustee  to  b<dd  for  the  bene- 
fit of  liis  cestnf  que  trust  conttnnes  untfl  there 
is  some  act  or  deed  on  the  patt  of  the  trustee 
evidencing  a  different  Intent,  and  therefore 
no  statute  of  limitstlons  can  commence  to  run 
against  the  eeitai  que  trust,  and  be  cannot  be 
held  guilty  of  laches  until  there  has  been  a 
repudiation  of  the  trust  under  Bev.  Code  1919, 
I  2291. 

4.  Adverse  possasslOB  «»e2(3)— PosssbsIsb  of 
laad  by  bssbsBd  hsid  set  sdverso  to  oMIdran 
ef  wife. 

Where  husband  was  holding  land  under  a 
resulting  trust  in  favor  of  bis  wife  at  the 
time  of  her  death,  the  possessUm  of  the  bus- 
band  after  her  death  waa  not  adverse  to  her 
children  by  a  prior  marriage,  since  he  became 
on  her  death  a  cotenant  entitled  to  posses- 
sion of  all  the  land  and  exdnslve  possession  of 
the  homestead. 


8.  UBdtatloB  ef  aptlBW  «»IOS(8)-iTrBatt 
«s>365(4)^alrs  held  not  gsHty  of  lashes 
er  barred  fMBi  aslnt  to  eaforoe  rseattlsi 

trust 

Where  busbsnd  held  land  under  a  result- 
ing trust  In  favor  of  wife  at  the  time  of  her 
death,  children  of  wife  by  a  prior  marriage 
were  not  gnilty  of  laches  in  not  bringing  action 
to  quiet  titie  or  to  hare  themselves  declared 
owners  of  the  land  during  the  life  of  the  bua- 
ban^  where  it  was  understood  tbat  he  was  to 
will  the  land  to  tiiem  on  his  death,  and  lim- 
itations did  not  commence  to  run  until  he  died 
learing  a  wiU  purporting  to  diapose  vt  the 
property  to  others. 

6.  Wills  ^58(2}— Evldesoe  hold  IssufflolOBt 
to  estaMiah  agreement  to  devise. 
Bridsnce  held  insufficient  to  establish  an 
agreement  on  the  part  of  the  decedent  to  de- 
vise the  land  to  plaintiffs. 

Appeal  from  Circuit  Court,  HautUn  Coun- 
ty; Alva  EL  Taylor,  Judge. 

Action  by  O.  J.  Hoftelxer,  as  admhdsferator 
of  the  estate  of  Jane  W.  Radstaak,  deceased, 
and  others,  against  Q.  J.  Prange^  as  eiecu- 
tor  of  the  estate  of  Arend  John  Radstaak, 
deceased,  and  others,  impleaded  with  Jans 
Bouwhnls  and  others.  From  a  Judgment, 
plaintiffs  and  Impleaded  dtfendantn  appeaL 
Affirmed. 


^taTttr  other  saass  see 
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LoQcto,  Hascbe  &  Vol^,  of  Watertown. 
for  plaintiffs. 

H.  1,  Sossdl,  of  Watertown,  and  Etrby, 
Klrb7  ft  Klrby,  of  Sioux  TaXla,  for  defenfl- 
anta 

WHITING,  J.  This  action  Is  In  effect  one 
on  behalf  of  the  children  and  granddilldren 
of  one  Jane  W.  Radstaak,  against  the  derl- 
seea,  legatees,  and  next  of  kin  <tf  one  Arend 
John  Radataak.  Throughout  this  opinion 
we  will  Bse  the  word  "plaintiffs"  as  referring 
to  those  npon  whose  behalf  this  action  was 
brought,  and  tbe  word  "defendants"  as  re- 
ferring to  those  datmlng  adversely  to  plain- 
tiffs. Plaintiffs  sought  to  be  adjudged  the 
owners  of  all  tbe  property  daimed  by  de- 
fendants as  the  estate  of  Arend  John  Rad- 
Btaak. 

Trial  was  to  the  court  wlthoat  a  jury. 
Findings  of  fact,  concluslona  of  law,  and 
Judgment  were  entered.  The  conclusions 
and  Judgment  were  In  favor  of  the  plaintiffs, 
the  court  adjudging  that  defendants  held  in 
trust  for  plaintiffs  the  title  to  an  undivided 
two-thirds  interest  in  480  acres  of  land  and 
the  proceeds  of  the  crops  grown  on  such 
land  since  the  death  of  Ar^d  John  Rad- 
Btaak.  From  such  judgment  both  parties 
appeal ;  and  such  appeals  are  now  before  us. 

[1]  Defendants  assign  as  error  c^tain  rul- 
ings of  the  court  in  the  admission  of  evi- 
dence and  the  insufficiency  of  the  evidence 
to  support  the  findings  of  the  court.  We  can- 
not approve  of  tbe  method  adopted  by  de- 
fendants' counsel  in  presenting  their  assign- 
ments of  error.  The  rules  of  this  court  as 
well  as  the  statutes  relating  to  assignments, 
contemplate  assignments  of  error,  and  not 
an  assignment  of  errors.  While  rule  4  (170 
N.  W.  vii)  encourages  the  grouping,  for  pur- 
poses of  discussion,  "of  assignments  If  they 
prespnt  a  like  iiuestion,"  It  was  still  Intend- 
ed that  each  alleged  error  should  be  separate- 
ly assigned  and  Its  assignment  given  a  num- 
ber distinct  from  that  of  any  other  assign- 
ment Numerous  alleged  errors,  even  tHough 
they  may  "present  like  questions,"  should  not  i 
be  grouped  as  one  assignment. 

We  have  carefully  considered  all  the  al- 
leged errors  in  admission  of  evidence,  and 
we  are  satisfied  that  there  Is  ample  compe- 
tent evidence  to  support  findings  warrantUig 
the  Judgment  appealed  from. 

There  is  virtually  no  conflict  in  the  evi- 
dence; and  no  useful  purpose  could  be  sub- 
served by  a  lengthy  review  thereof. 

This  evidence  related  to  matters  extradlng 
over  a  p^lod  of  nearly  00  years.  As  to  some 
of  the  mutters  In  issue,  plaintiffs'  lips  were 
sealed  because  of  statutes  rendering  their 
tastimony  InconipeteDt  Plaintiffs  were  there- 
fore compelled,  to  a  great  extent,  to  rely 
upon  the  recollection  of  neighbors  as  to 
transactions  and  circamstancea  scattered 
over  this  long  period,  Including  statements 
and  admisaiona  mad*  bj  Arend  John  Rad- 
fttuk,  - 


Tbe  following  facts  are  eatebUflbed  by  di- 
rect evidence  or  are  fairly  Intnable  from 
established  facts  or  from  proven  atat^ienta 
and  admissions  of  Arend  John  Badstaak 
Jane  W.  Radataak  was  at  one  time  tbe  wife 
of  one  Jotm  Hoftelzer;  and  plalntUEs  are 
their  children  and  grandchildren.  During 
Hoftelzer's  lifetime,  be  and  his  family  lived 
in  Wisconsin,  where  he  owned  considerable 
land.  He  also  held  a  contract  on  several 
tracts  of  land  in  Kansas,  to  whldi  state  be 
eventually  moved,  and  where  he  died  aboot 
the  year  1868.  The  widow  returned  to  Wis* 
c<ni^n'and  there  married  Arend  John  Rad- 
staak,  a  man  without  property  or  cbUdren 
and  without  near  relatives  in  America.  To 
this  marriage  no  children  w^e  bom.  Aroid 
John  Radsteak,  while  he  and  his  wife  re- 
mained in  Wisconsin,  lived  away  from  his 
fftmlly  murfi  of  the  time,  and  did  little  to 
help  accumulate  property.  The  lands  In  both 
Kansas  and  Wisconsin  were  evraitually  sold, 
and  in  1891.  upon  the  suggestion  of  Uad- 
staak,  he  and  his  wife  moved  to  South  Dako- 
ta, where  they  at  onoe  bought  400  acres  of 
land.  Tbe  purduse  price  of  this  land  was 
moneys  derived  from  properties  formerly 
owned  by  the  wife.  Another  80  acree  was 
thereafter  purdbased  and  paid  for  by  tbe 
wife.  The  tltie  to  all  this  land  was  taken 
in  the  name  of  the  busband.  The  wife  died 
in  1901  Badstaak,  npon  sevenl  oocuUua. 
assured  Us  wife  that  all  tbe  properly  was 
eventually  to  go  to  ber  chlldrao ;  be  made 
such  assnrances  at  times  when  abe  objected 
to  putting  more  of  her  money  into  tbe  pnn>' 
erty  that  stood  In  his  namp.  After  th^ 
mother's  death  plaintiffs  sought  a  dlvtrion 
of  the  land;  and  It  may  fairly  be  Inferred, 
from  the  facts  proven,  that  the  reason  why 
their  claim  to  a  division  was  not  pushed  was 
because  of  promises  made  to  them  that,  if 
Radstaak  were  left  in  possession  of  all  the 
property,  he  would  will  It  all  to  plaintiffs. 
He  stated  several  times  after  his  wife's 
death  that  he  was  going  to  leave  the  prop- 
I  erty  to  some  or  all  of  plaintiffs;  and  there 
Is  some  evidence  of  statemoita  by  him  to  the 
effect  that  he  had  made  a  will  leaving  the 
property  to  plaintiffs,  statements  made  by 
him  show  that  he  tmdoubtedly  fully  intend- 
ed to  make  such  a  will  up  to  a  few  years  be- 
fore his  death,  when  be  made  a  trip  to  Hol- 
land, his,  motherland  and  the  country  where 
his  near  relatives  lived. 

[3,  S]  Under  tbe  above  facts,  Radstaak 
took  the  title  to  the  480  acres  charged  wltit 
a  resulting  trust  In  favor  of  his  wife.  Sec- 
tion 372,  R.  O.  1919;  39  Cya  138-142.  De- 
fendants contend  that  plaintiffs*  right  of  ac- 
tion, if  they  ever  had  a  right  of  action  to 
have  such  trust  declared  in  tbdr  favor,  ac- 
crued upon  the  death  of  plaintiffs^  ancestor, 
and  that  laches  as  well  as  tbe  10-year  statute 
of  limitations  had  barred  sudi  right  of  ac- 
tion when  this  action  was  brought  Further- 
more^ tkej  cimtakd  tba^  ota  tino^  U 
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ihonid  b*  omceded  tluit  their  Rnceator  orlff- 
Ixially  lield  the  property  In  tnut  for  Us.  wife, 
he  long  since  aognlred  abeolnte  title  thereto, 
0inH]^  ftd-rerse  poaeaBslMi  and  the  parment 
of  tazea,  under  section  2291,  B.  0. 191S. 

White  It  i«  true  that  plalnWfW  anceatw 
might,  at  any  time,  have  brought  an  action 
to  have  the  title  to  this  land  quieted  in  her ; 
and  likewise,  after  her  deoease,  plain  tiffa 
might,  at  any  tlme^  have  broos^t  such  an  ac- 
tion; it  does  not  neeessarfly  ftdlow  tibat  el* 
ther  were  hound  td  do  so  in  order  to  pro* 
tect  their  rights.  TUs  court,  in  Stlanson  t. 
Stlanson.  40  S.  D.  822,  167  N.  W.  287,  8  A. 
h.  B.  280,  differentiated  between  express  ai^d 
constmctive  trusts,  and  announced  as  to  ex- 
press trusts: 

"Onie  role  Is  well  lettled  that  the  mnDing  of 
statotes  of  limitation  and  laches  beghts  at 
the  time  sndi  trost  is  openly  repndiated,  or 
acts  are  done  by  tbe  tnutee  which  are  boatUe 
to,  or 'in  frand  of,  the  rights  of  the  ben^- 
daries,  and  of  which  they  have  actual  knowl- 
edge, or  of  facts  from  which  knowledge  must  be 
imputed  to  them." 

In  that  case  we  explained  fully  why  endi 
a  role  oonld  have  no  application  to  a  cour 
BtructtTO  trust;  but  we  bad  no  occadon  to 
■peak  of  resultii^  trusts.  In  26  B.  G.  Ia 
1216k  It  is  said: 

"A  resultiag  tnut,  though  by  no  means  an 
express  one,  beoanse  not  declared  by  the  deed 
oat  of  which  It  arises,  approaches  more  nearlr 
thereto  than  a  constructiTe  trust,  in  that  it 
rests  upon  a  presumed  intention,  whereas  a 
constructive  trust  is  supported  b;  no  such  pre- 
snmption,  but  is  entirely  in  invitum,  and  is 
raised  and  enforced  by  a  court  of  equity,  as  a 
principle  of  Justice." 

.  What  is  this  "presumed  intention"  upon 
which  a  resulting  trust  rests  and  which  dif- 
ferentiates it  from  a  constructiTe  trust? 
Certainly  nothing  more  than  the  presumption 
that  the  trustee  intends  to  bold  tbe  property 
for  the  boiefit  of  bla  cestui  que  trust,  which 
presumption  does  not  exist  in  the  case  of  a 
constructive  trust  This  presumption  that 
the  Intent  of  the  trustee  is  to  hold  for  tbe 
benefit  of  his  cestui  que  trust  continues  un- 
til there  Is  some  act  or  deed  on  tbe  part  of 
the  trustee  evidencing  a  different  Intent,  or, 
in  other  words,  evidencing  a  repudiation  of 
tbe  Intent  which  the  law  assumed  existed. 
Therefore,  In  tbe  case  of  a  resnltlng  trust, 
no  statute  of  limitations  can  commence  to 
ran  against  tbe  cestui  que  trust,  and  be  can- 
not be  held  guilty  of  laches,  until  there  has 
been  a  repudiation  of  the. trust.  As  held  in 
Lnfkin  T.  Jakeman,  188  Mass.  628,  74  N.  B. 
S33: 

"If  nothing  appears  to  the  contrary,  the 
transaction  itself  implies  a  recognition  of  the 
rights  of  the  equitable  owner,  and.  In  tills 
respect,  until  repudiation,  a  resulting  trust  fs 
like  an  express  trust." 

Was  there,  In  ttals  case,  any  r^mdiatlon  of 
tha  intent  whldi  the  law  presomes?  Wethlnk 


not  Oertainly  tbe  poMsewlou  «t  the  trustee 
during  the  Ufie  of  tbe  original  cestui  que 
trust  could  not  be  bdd  to  be  adverse  to  ber 
nor  a  reinidlation  of  her  rights.  He  did  not 
dwy  her  rights,  but  mattHy  carried  tbe  idea 
that  It  mattered  not  whrae  tbe  title  was,  as 
the  property  would  eventually  all  go  to  her 
cblldrtti. 

As  aaid  in  Madison  t.  Uadlson,  206  111. 
684,  69  N.  O.  626: 

"tAches  is  governed  largely  by  the  facts 
and  drcamstances  surrounding  each  case. 
*  *  *  The  rdMlenship  of  tiie  parties,  and 
the  fact  that  they  are  members  of  tb*  same 
family,  has  an  important  bearing  on  the  ques- 
tion of  laches,  and  a  delay  under  such  circum- 
Btances  is  not  so  strictly  regarded  as  where 
they  are  strangers." 

In  Smith  v.  Smith,  132  Iowa,  700,  108  N. 
W.  194,  110  Am.  St.  Bep.  581,  a  case  similar 
to  this,  the  court  saldf 

"The  deceased  quieted  her  [the  cestui  que 
trusts']  complaint  by  the  assurance  that  he 
had  arranged  his  affairs  to  protect  her,  and , 
he  doubtiess  intended  to  do  so.  He  was  in 
effect  ber  trustee,  and  the  statute  itf  limita- 
tions will  not  ton  against  the  trust  until  there , 
has  been  some  denial  or  repudiation  of  it  by 
the  trustee."  ' 

1 

Tbe  following  from  tbe  decision  In  F&w- 
cett  V.  Fawcett,  86  WIsl  332,  66  N.  W.  405,  80 
Am.  St  Bep.  844,  Is  peculiarly  arollcable  to 
this  case: 

"It  is  free^  omceded  that  there  are  many 
authorities  i^leh,  in  general  terms,  assert  the 
rule  that  tbe  statute  of  limitations  runs  against 
all  ImpUcd  resnlting,  or  cimstructive  trusts. 
But  it  is  apprehended  that  the  court  would  fall 
into  serious  error  were  it  to  accept  and  apply 
that  rule,  without  qualification,  to  all  cases 
involving  the  enforcement  of  such  trusts.  The 
trust  here  sought  to  be  enforced  is  not  an 
express,  but  a  resulting,  trust  Yet  it  is  en- 
forceable only  in  equity,  and  the  alleged  trus- 
tee (plaintiff's  husband),  from  the  inception  of 
tbe  trust  until  he  died,  freely  admitted,  and 
never  denied,  the  trust  claime(i  and  never  had 
any  adverse  posseBaion  of  the  property;  for  he 
and  his  wife  always  occupied  it  jointly  as  their 
homestead,  and  it  does  not  appear  -that  he  ever 
asserted  any  interest  in,  or  exercised  any  con- 
trol of,  the  land,  hostile  to  the  trust  here 
sought  to  be  enforced.  Thus  we  find  in  this 
resulting  trust  every  element  wUdi  operates 
to  take  an  express  trust  out  of  the  statutes  of 
limitation,  and  prevents  the  statute  from  run- 
ning against  it  untS  after  the  trust  has  been 
effectually  repudiated.  Under  these  circmn- 
Btances  It  would  be  illogical  to  hold  the  result- 
ing trust  within  the  statute,  and  the  express 
trust  not  within  it  We  do  not  believe  the 
law  makes  any  such  imaginary  distinction." 

[4]  After  the  death  of  bis  wife,  the  po*. 
session  of  Badstaak  was  not  adverse  to  plain* 
tifEs.  Badstaak,  as  the  husband  ot  the  cestui 
que  trust  became,  on  her  death,  a  cotoianti 
andt  as  such,  oitltled  to  possessUm  of  all  the 
land;  sad,  «■  to  the  homestead,  be  was  »• 
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ttacA  to  cxdnaiTe  possession  and  use  anrtag 
bis  UfO.  There  Is,  taowerer,  evidence  tliat, 
after  bis  wife's  death,  Radstaak  .TtrttuOly 
conceded  that  plalntlffB  had  an  Interest  In 
this  land.  There  la  absolutely  no  evidence 
that  he  ever  claimed  that  they  vere  not  the 
owners  at  an  interest  thrareln. 

[B]  PlalntUb  were  not  guilty  of  laches, 
nie  statute  of  UmltatkHis  did  not  commence 
to  mn  against  than  until  Radstaak  died 
leaytDs  a  will  purportiag  to  dispose  of  all  of 
the  property  In  bis  posseadon.  Radstaak'a 
possession  was  not 'adverse,  and  he  tbere- 
tore  gained  no  title  through  aame. 

Plalnttffs,  as  appellants,  assign  as  error 
the  refusal  of  the  trial  court  to  hold,  as  a 
matter  of  law  from  the  fbcts  found  by  It: 
<a)  That  Radstaak  held  all  of  the  lands  of 
which  he  died  jnssessed,  cbarged  with  a  re- 
sulting trust  in  th^  favor  to  the  ext^t  d 
an  undivided  two-thirds  Interest  therein; 
(b)  that  th^  were  entitled  to  a  decree  quiet- 
ing in 'than  the  title  to  all  the  property  of 
Arend  John  Radstaak. 

^e  first  assignment  is  based  on  the  claim 
that  there  existed,  at  the  time  ot  Radstaak's 
deatii,  a  resulting  trust  in  plalntUb'  favor 
in  and  to  a  tract  of  land  otter  than  the  480 
acres  of  land  wbidi  the  loww  court  iuAA  was 
charged  with  sutih  a  trust  The  court  found 
titat  this  tract  was  purchased  by  Radstaak 
after  his  wife's  death,  but  refused  to  find 
that  It  was  purdiased  with  funds  derived 
from  property  belonging  to  his  wtEb's  estate^ 
and  refused  to  And  that  it  was  purdiased 
with  funds  received  by  Radstaak  from  the 
operati<m  of  the  lands  Out  wwe  In 
trust  by  blm.  Such  finding  does  not  support 
the  omtentlon  that  Radstaak  held  this  land 
charged  with  a  resulting  trust  In  plaintllfs' 
favor;  and  plalntlCFs  have  not  questioned 
the  correctness  of  this  finding. 

PlatntlffB'  second  assignment  of  error 
rests  on  the  contention  that  Radstaak 
tered  Into  an  enforceable  agreem^it  to  will 
his  property  to  plaintiffs.  While  there  might 
be  such  conduct  and  assurances  on  the  part 
of  Radstaak  as  would  excuse  delay  In  bring- 
ing an  action  to  qnlet  title  to  the  prop^ty 
all^^  to  be  held  under  a  resulting  tmst, 
or  as  would  prevent  the  running  of  the  stat- 
ute of  limitations  against  such  cause  of  ac- 
tion, such  conduct  or  assurancea  ral^t  fall 
far  short  of  creating  an  mforceeble  contract 
to  will  property.  The  trial  court  made  a 
finding  upon  which  plaintiffs  base  their  con- 
tention that  there  was  such  an  enforceable 
agreement.  As  to  this  finding,  defendants 
have  assigned  Insufficiency  of  evidence  to 
support  it.  If  the  evidence  foils.  In  material 
respects,  to  support  such  finding,  we  do  not 
need  to  determine  whether  the  finding  as 
made  would  support  the  contrition  of  plain- 
tiffs. This  finding  Is  very  long,  and  we  will 
not  attemjit  to  quote  same  In  full.  In  effect 
it  waa  that,  soon  after  the  death  of  their 
mother,  plaiuttfib  made  a  demand  <m  Rad- 


staak far  a  division  of  the  property  belong- 
ing to  the  estate  of  thrir  moth«-,  but  of  rec- 
ord in  the  name  of  Radstaak,  Uiey  claiming 
a  two-flilrds  interest  therein;  that  negotia- 
tions were  had  with  such  a  division  in  view ; 
tliat  Radstaak  did  then  agree  that,  if  no  ac- 
tion were  takm  by  idalntUFs  to  liave  them- 
selves  dedared  owners  of  wa<A  interest  in 
said  ivoperty  and  of  moneys  In  his  hands, 
and  If  he  waa  permitted  to  keep  possession 
and  handle  said  propnty  during  his  life,  he 
would  make  a  will  devising  and  bequeathing 
to  plalntllb  "all  the  property  of  wbiA  he 
abonld  die  possessed";  that  ptalntUb  relied 
upon  such  agreement,  and,  to.  avcM  expenses 
of  litigation,  maintain  family  liarmony,  and 
effect  a  nttlement  of  family  relations  and 
property  interests,  they  detnred  the  bring- 
ing of  any  action  to  dedare  "awnmhlp  of 
such  premises  and  funds  to  lie  in  tiie  estate 
of  Jane  W.  Radstaak,  deceased.** 

The  only  evidwce  to  siqpport  the  above 
was  that  of  two  witnesses.  One  waa  a  n^b- 
Iwr  of  Radstaak.  He  testified  ttia^  mm  aft- 
er  B&s.  Radstaak's  death,  In  the  fall  of  ei- 
ther 1901  or  1902,  he  had  a  talk  with  Rad- 
staak in  tefteenoe  to  property  afbdrs;  that 
Radstaak  said  that  the  Hoft^ser  Ix^  want- 
ed to  divide  flie  Radstaak  property,  tmt  he 
did  not  want  it  divided  If  be  oonld  help  it 
and  ttiat  tb^  wanted  their  share  oat  of 
their  motlier^  propegrty;  that  he  tiunii^ 
that  Radstaak  told  blm  It  was  John  Hoftel- 
ser  with  whom  be  tolked;  Qiat  be  said  be 
wanted  to  keep  the  pn^erty  togeOier  wldle 
be  Uved  and  then  "the  boys*  or  "the  Hoftel- 
Eers"  would  grt  1^  but  that  Ib^  wanted  to 
get  it  at  that  Htdb.  The  wltneoa  testlfled 
that  he  then  said,  "Yon  tell  th«n  you  are 
going  to  give  It  all  to  them  when  you  die; 
you  can  put  tb^  off  that  way,  and  they 
won'f  bother  yon  now;"  that  Radstaak  told 
him  that  he  Intended  to  make  Hoftelzer  his 
administrator;  that,  soon  aft^  this  talk. 
:  witness  saw  Radstaak  again,  and  Radstaak 
said  that  it  was  all  right,  tiie  propwty  was 
:  not  going  to  be  divided  then ;  that  Radstaak 
said  be  had  told  John  to  let  the  property 
alone  until  be  died,  that  the  Hoft^iers  would 
get  it  all,  and  that  John  told  him  it  would 
not  be  divided  up  anyway  at  that  time ;  that 
later,  about  the  year  1905,  witness  had  an- 
other talk  with  Radstaak,  and  Badstaak  told 
him  be  was  making  a  will  and  that  John 
Hof  t^zer  was  to  be  his  administrator ;  that 
he  spoke  as  though  he  bad  made  some  other 
will  and  had  torn  it  up;  that  again,  in  1907 
or  1908,  shortly  before  Radstaak  w^t  to 
llolliiiid,  they  talked  again;  tliat  he  asked 
Radstaak  If  he  had  everything  fixed  up  be- 
fore he  took  his  trip;  that  Radstaak  told 
him  that  he  had  made  a  will  and  that  the  ad- 
ministrator was  John  Hoft^zer,  but  he  was 
not  positive  whether  Radstaak  told  him  what 
be  had  done  with  his  property. 

The  other  witucss  testlfled  that,  some  three 
yean  after  Un.  Radstaak's  deaOi,  be  had  a. 
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talk  with  Radrtaak  In  whidi  Badstaak  told 
him  that  tlie  helra  (Hof^zers)  were  going  to 
Bbare  alike,  except  tbat  he  did  not  know 
whether  be  would  glTe  Mra.  Onk  a  foU  share 
or  not ;  that  he  asked  Radstaak  ytby  be.  did 
not  make  a  will  then;  that  Badstaak  said 
be  bad  made  a  will  and  was  going  to  givd 
John  Hotteiaer  ¥1,600  abead  of  the  rest  be- 
cause he  would  be  the  administrator;  and 
that  Radstaak  said,  if  be  did  not  do  that, 
they  could  go  to  law  out  of  It— conld  make  a 
whole  lot  of  expense  about  It 

[I]  From  the  above  it  will  be  seen  tbat 
there  was  no  evidence  from  which  the  trial 
conrt  coDid  find  that  Radstaak  ever  entered 
into  any  binding  agreemeat,  and  clearly  no 
evidence  fr<»n  which  it  could  be  determined 
with  any  certainty  as  to  what  the  agreement 
was  if  there  were  one.  The  h^ra  of  Jane 
Radstaak,  living  at  the  time  of  these  am- 
versatlons  were  four  sons  and  two  dangb- 
ters.  There  Is  nothing  to  connect  any  one  of 
these  six  ^th  the  allied  negotiations  and 
agreemoit  except  John.  There  Is  nothing  to 
show  that  John  tfver  agreed  tbat  he  woald 
never  bring  an  action  to  qnlet  title;  at  the 
most,  he  may  have  said  tliat  they  woald  not 
bring  any  then,  mere  Is  no  snch  dear  and 
satisfactory  evidence  of  an  agreement  as 
would  warrant  any  court  In  decreeing  title 
In  fbeae  plaintlfh  In  and  to  property  owned 
1^  AxttDA  John  BadstaiA. 

Hie  Judgment  appealed  ftom  is  In  all 
things  affirmed,  and  wltliont  costs  on  appeal 
to  any  party* 


MOE  et  si.  T.  GOODROAD. 
la  reSATRANG'S  WILL. 

(No.  4937.) 

(Snpreme  Coart  of  Soath  Dakota.   Ibrdi  4, 

1922.) 

f.  Appeal  and  error  ^:»I2I7— Supreme  Court 
lotM  IttriadtetloB  on  rsmand. 
In  the  absence  of  fraad  perpetrated  on  the 
court,  and  of  accident,  mistake,  or  inadver- 
tence on  the  part  of  the  court,  the  Supreme 
Court  loses  jarisdietion  of  tlie  cause  when  its 
jodgment  or  decision  Is  remitted  to  the  court 
from  which  the  appeal  was  taken. 

2.  Appeal  ud  error  «s>l22l— Stateto  aallioriz- 
ini  vaoatfoe  of  dtasiitsal  does  BOt  apply  aft- 
er raeasi. 

Thoi«h  the  Sopresu  Oowfc  might  vacate  as 
order  of  dismissal  upon  a  proper/ showing,  un- 
der Bev.  Code  1019,  {  2378.  before  the  cause 
had  been  remitted  to  the  lower  court,  it  cannot 
grant  the  relief  after  it  has  lost  jurisdiction 
of  the  canae  by  remitting  the  case,  since  it 
can  acquire  appellate  jarisdietion  only  In  the 
manner  provided  by  statute. 

Wilt  contest  by  Jennie  Moe  an^  othws 
against  Ellen  Ooodroad,  In  the  matter  of  the 


last  will  and  testament  of  OarqUne  Satrang, 
deceased.  Judgmoit  tor  defendant,  and 
plaintiffs  appeal.  On  motion  by  appellanta 
to  vacate  an  order  dlsmissliv  the  aK>eal  and 
penntfc  ttwm  to  file  twiefs.  Ifotlon  denied.. 

CaldweU  *  Caldwell,  of  Sioux  FaUs.  for 
appellants. 

Boyoe,  Wanren  &  Falrbank,  oC  Blouz  Falls^ 
for  respondent 

WHITING,  J.  Appellants  perfected  an 
anneal  herein  on  the  6tb  day  of  June,  1921. 
It  coming  to  the  attention  of  this  court  that 
the  record  npmi  soch  appeal  had  been  set- 
tled on  the  28d  day  of  March,  1921,  and  that 
no  brief  bad  been  flled  or  farther  proceed- 
ings taken,  thus  rendering  the  appellants  In 
default,  this  court,  on  the  9th  day  of  August, 
IftZl,  found  that  such  appeal  had  been  aban- 
doned, and  dismissed  same.  B^nlttitur  was 
transmitted  to  the  trial  court  on  the  80tb 
day  of  August,  1921.  Vebrmry  1,  1922.  ap^ 
ir^lants  procured  an  order  to  show  cause  why 
tills  conrt  should  not  vacate  its  order  of  dis* 
missal,  and  permit  apelhtnts  to  file  briefs 
oo  anpeal.  It  is  upon  the  return  of  such 
order  to  show  cause  that  this  cause  is  now 
before  us. 

[1]  It  is  the  estabUshed  law  of  this  juris- 
diction that,  when  this  court,  in  the  absence 
of  fraud  perpetrated  on  the  court,  and  of 
accident,  mistake,  or  inadvertence  on  the 
part  of  the  court,  renders  a  judgment  or 
makes  a  decisi<m,  and  remits  such  judgment 
or  decision  to  the  court  from  which  the  ap- 
peal was  taken,  tUs  court  loses  Jurisdiction 
over  said  cause.  Wallace  v.  Statsman  Coun* 
ty,  6  Dak.  1,  50  N.  W.  832;  Dempsey  v.  BIll- 
ingburst,  8  S.  D.  86,  69  N.  W.  427.  See,  also, 
Hllmen  v.  Nygaard,  SI  N.  D.  419,  164  N.  W. 
529,  Ann.  Cas.  1017A,  282;  State  v.  Sund, 
25  N.  D.  BO,  140  N.  W.  716;  Leese  v.  Clark, 
20  CaL  388;  Thomas  v.  Thomas,  27  OkL  784. 
109  Pac.  825,  113  Pac.  1068,  35  L.  R.  A.  (N. 
S.)  124,  138.  Ann.  Cas.  1912C,  713;  Ott  v. 
Boitng.  131  Wis.  472,  110  N.  W.  834,  Ul  N. 
W.  833.  11  Ann.  Cas.  857. 

[t]  However,  aroellants  contend  tbBt  seo- 
tion  2378.  R.  0.  1919,  Is  applicable  to  this 
court  as  It  Is  to  trisl  courts,  and  that  there- 
fore this  court,  like  the  drcnlt  cour^  has 
the  authmlty  to  vacate  Its  judgment.  Ap- 
pellant cites  the  opinion  In  Baldwin  v.  R<^ 
ers,  28  Minn.  68, 9  N.  W.  79^  in  support  <tf  sndi' 
fffopoidtlai.  A  reading  of  audi  oi^ion  does 
not  advise  us  aa  to  whether  the  case  had 
been  ronltted  to  the  trial  court  when  the 
motion  to  reinstate  was  made.  We  should 
have  no  hesitancy  In  holding  tliat,  if  appel- 
lant, after  the  dismissal  cf  the  appeal  her^ 
in  but  before  the  cause  had  been  remitted, 
should  have  sought  an  order  setting  aside  thn 
ordor  of  dismissal,  based  upon  a  proper 
showing  under  section  2378,  supra,  this  court 
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might  Taca|p  radi  order  of  dismissal  and 
grant  the  relief.  The  question  before  us  Is 
whether  an  appellate  court,  after  It  has 
functioned  as  such,  and  Id  the  absence  of 
fraud  perpetrated  upon  the  court  or  of  mis- 
take, accident,  or  Inadvertence  on  the  part 
of  the  court,  has  rendered  Its  order  or  Judg- 
ment and  remitted  the  cause  to  the  court 
from  which  it  came,  can  vacate  Its  order  or 
Judgment  and,  by  so  doing,  reinvest  Itself 
with  Jurisdiction.  We  think  the  express 
provisions  of  statute  provide  the  only  meth- 
od by  which  this  court  can  aegnlre  appellate 
Jurisdiction. 

Could  It  be  possible  that  a  circuit  court, 
after  It  had  remanded  to  a  Justice  court  a 
cause  appealed  to  such  circuit  court,  could, 
under  said  section  2378,  vacate  Its  Judgment, 
reinvest  Itself  with  Jurisdiction,  and  again 
function  as  an  appellate  court?  The  answer 
seems  to  us  obvious;  and  we  have  been  re- 
ferred to  no  cases  supporting  appellants' 
contoitlon. 

The  case  now  before  us  illustrates  well  thtt 
evils  that  might  result  from  any  such  con- 
struction of  section  2378.  A  will  contest 
was  brought  In  county  court ;  from  the  Judg- 
ment of  that  court,  appeal  was  taken  to  the 
drcfult  court;  and  then,  from  the  Judgment 
of  the  circuit  court,  the  appeal  to  this  court 
was  taken.  The  remittitur  of  this  court  was 
transmitted  to  the  circuit  court;  and  then 
the  Jndgmoit  of  that  court  was  transmitted 
to  the  county  court,  wherein  the  probate  pro- 
ceedings have  since  contlnned.  Bndlefls  con- 
fusion and  uncertainty  with  accompanying 
Injury  to  society  would  xesnlt  from  pladhg 
such  a  construction  noon  section  ^78  as 
contended  for  by  appellants. 

The  order  to  show  cause  im  dlBmlased  and 
relief  prayed  for  denied. 


RUZICKA  V.  8AYL0R  at  tl.  <No.  21772.) 
(Snprems  Ootirt  of  Nebraska.   Feb.  16^  1922.) 

(Bvttabm  &y  fh*  ConrtJ  . 

I.  8p«Dlflo  psrfonaaaM  «»58— SpecHIo  p«r- 
formaiio«  will  aot  ba  denied  where  tiia  coa- 
traot  dees  not  pravMe  that  damagM  stlpulat- 
•d  mqr  be  paid     Ilea  of  perfomanoa. 

Where  a  contract  to  convey  real  property 
contains  a  stipulation  that  "it  la  further  agreed 
that  in  case  either  of  the  parties  hereto  shall 
fall  to  perform  the  stipulations  of  this  con- 
tract, or  any  part  of  the  same,  he  shall  pay  the 
other  party  to  this  cootract  the  sum  of  $5,000 
as  damages  for  nonfulfillment  of  contract," 
specific  performance  will  not  be  denied  where 
tiie  contract,  construed  as  a  whole,  does  not 
provlile  that  damages  may  be  paid  in  lien  of 
performance. 


2.  VoBdor  and  purehasor  4s»44— Ik  aotlaa  ta 
oaaoel  oMtraotr  vanNol  for  defaadaat  hoM 
aupportod  by  the  tvldaaoa. 

Evidence  examined,  and  htU  to  anppoit  the 
fin^ga  and  decree  of  the  trial  court  ■ 
Dean,  J.,  diasenting. 

Appeal  from  District  Oonrt,  Merrldc  Gota- 

ty;  Post,  Judge. 

Action  by  Edward  B.  Buzlcka  against  W. 

0.  Saylor  and  another.  Judgm^t  for  d^ 
fondants,  and  plaintia  appeals.  Affirmed. 

John  O.  Martin,  at  Omtral  City,  and  W. 
T.  Thonwmn,  of  Lincoln,  for  aiq^^ant. 

Elmer  BL  Boss,  of  Central  City,  and  Prlneo 
&  Prince,  of  Grand  Island,  for  appellees. 

Heard  before  LETTON,  DEAN,  ALDBICH, 
and  DAY,  JJ..  and  DILWORTH  and  S.  P, 
CLEMENTS,  District  Judges. 

DAY,  J.  On  July  26.  1919,  the  plalntifC. 
as  purchaser,  and  the  defendants,  as  ven- 
dors, entered  into  a  contract  of  sale  for  a 
tract  of  laud  consisting  of  227.25  acres  in 
Merrick  county,  Nebraska,  for  the  sum  of 
$68,175.  Five  thousand  dollars  of  the  pur- 
chase price  was  paid  at  the  time  of  the  ex- 
ecution of  the  contract,  and  the  remainder 
tUeroof  was  to  be  paid  on  or  before  Marcb 

1,  1920.  By  the  terms  of  the  coutract  the 
vendors  were  to  furnish  a  good  and  sufficl^t 
abstract  of  title,  deliver  a  warranty  deed  for 
the  premises,  and  glfe  possession,  on  or  be- 
fore March  1,  1920.  On  March  1,  1920,  the 
date  upon  which  the  final  payment  was  to 
be  made,  the  plaintiff  brought  this  action  to 
cancel  and  annol  the  contract  of  sale,  alleg- 
ing that  when  the  contract  was  made  the  de- 
fendants knew  that  the  plaintiff  was  buying 
the  land  for  the  purpose  of  resale,  and  that 
as  an  Inducement  for  the  purchase  the  de- 
fendants promised  to  aid  and  assist  the 
plaintlft  in  selling  the  laud  before  March  1, 
1920,  at  a  price  In  excess  of  $300  an  acre; 
that  In  disr^rd  of  their  promise  the  de- 
fendants repeatedly  interf^ed  with  the 
sale  of  said  lands  by  wrongfully  and  un- 
truthfully stating  to  prospective  purchasers 
who  came  to  Inspect  the  land  that  It  was  not 
worth  the  price  the  plaintiff  had  agreed  to 
pay  for  it,  and  that  better  lands  could  be 
secured  at  a  price  of  $176  an  acre ;  that  the 
defendant  further  Interfered  In  the  aale  of 
the  land  by  preventing  the  plaintiff^  agents 
from  going  ttaereob  and  diowlng  it  to  pro- 
spective purctaasen ;  and  Uiat  the  acts  of  tlie 
defendants  rendered  it  Impossible  for  the 
plaintiff  to  tiie  land  and  raise  llie  money 
to  complete  ttie  payment  of  the  agmd  pur- 
chase price.  The  plaintiff  also  alleged  that 
the  defendants  bad  tailed  to  tunUsh  an  ab> 
street  of  title  slunvlng  a  good  and  mercihatt- 
table  title  in  themselTCs;  that  with  the  con- 
sent of  the  deiSendants  ttw  plaintiff  had 
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tirated  and  lOanted  grain  on  a  part  of  said 
land  in  the  faU  of  m9;  and  that  the  de- 
fendants now  refuse  to  allow  the  plaintiff  to 
enter  npcm  the  land  and  harvest  the  crop. 
The  petition  prayed  that  the  court  take  cog- 
nizance In  eqnl^  of  the  matters  alleged;  that 
the  contract  be  construed  and  the  rights  of 
the  respective  parties  nnder  It  determined; 
and  that  the  defendants  be  required  to  re- 
fond  to  the  plalntifC  the  $6,000  paid  upon  the 
contract,  with  interest  thereon,  and  dam- 
ages. 

The  answer  of  the  defendants  denied  each 
and  every  allegation  of  the  petition,  except 
defendants  admitted  the  execution  and  de- 
livery of  the  contract,  the  payment  of  the 
sum  of  $5,000  on  the  purchase  price,  and  that 
the  plaintiff  had  cultivated  and  planted  small 
grain  upon  a  part  of  the  premises  prior  to 
March  1,  1920,  through  the  tenant  who  was 
still  In  possession  at  the  land.  By  cross- 
petition  the  defendants  alleged  the  making 
and  full  performance  on  their  part  of  the 
contract ;  that  prior  to  the  1st  day  of  March, 
1920,  they  delivered  to  the  plaintiff  an  ab- 
stract of  title  to  the  premises  for  the  pur- 
pose of  enabling  the  plaintiff  to  examine  the 
same;  that  the  plaintiff  received  the  ab- 
stract and  has  ever  since  retained  the  same, 
and  has  never  at  any  time  prior  to  the  filing 
of  his  petition  claimed  any  defects  existing 
therein,  or  requested  the  defendants  to  make 
any  corrections  thereof.  The  defendants 
tendered  into  court  for  delivery  to  the  plaln- 
tlff  a  warranty  deed  to  the  lands  described, 
upon  the  payment  by  the  plaintiff  of  the  re- 
mainder of  the  purchase  price  due  upon  the 
contract.  The  defendants  prayed  specific 
performance  of  the  contract,  and  that,  tn  the 
event  the  plainUfl  fiiiled  to  pay  the  amount 
found  due  upon  the  contract,  the  plaintiff  be 
foredosed  of  any  equity  of  redemption  in  the 
land  under  the  contract;  that  the  lands  be 
sold  according  to  lav,  and  out  of  the  pro- 
ceeds thereof  the  d^ndants  be  paid  the 
amoDBt  adjudged  to  be  due  than  on  the  coo- 
tract,  and  for  Judgment  against  the  plaintiff 
for  any  deficiency  whldi  may  rouain  after 
an>Iying  the  proceeds  of  the  sale  ap<«k  the 
amoont  adjudged  to  be  doe;  The  reply  de- 
nied the  matters  set  out  In  the  croas-petltlon. 

By  the  Judgment  of  t2ie  trial  court  the 
plaintiff's  Alleged  cause  of  action  was  dis- 
mlssed  as  b^ng  without  equity.  Upon  the 
crosa-petltlon  the  court  fOund  that  the  agree- 
ment between  the  parties  was  a  contract  of 
sale,  and  not  a  mere  option  to  purchase  at 
plaintiff's  election;  that  the  defendants  held 
the  legal  title  to  the  land  in  trust  for  the 
plaintiff  as  security  for  the  unpaid  purchase, 
price  upon  the  contract,  to  wit,  $63,175,  with 
Interest  at  7  per  cent,  from  March  1,  1920 ; 
that  plaintiff  was  In  default  In  payment  of 
that  sum;  and  that  the  defendants  had 
fully  performed  their  part  of  the  contract. 
Upon  theN  flndlnga  a  Jodgmoit  at  foredo- 
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mre  waa  altered  in  tlie  nsual  form  in  faror 
of  the  defendants  for  the  amount  above  stat* 
ed.  From  this  Jndgmait  the  plaintiff  ap- 
peals. 

[2}  TJpon  the  Issue  of  fraud  raised  by  the 
pleadings  in  procuring  the  contract,  we  think 
It  may  well  be  doubted  whether  the  allega- 
tions of  the  petition  amount  to  more  than  an 
unfulfilled  promise  on  the  part  of  the  de- 
fendants. But,  assuming  that  the  allega- 
tions of  the  petition  are  sufBclent,  we  think 
the  testimony  falls  to  establish  actionable 
fraud.  There  Is  no  testimony  whatever  that 
the  plaintiff  believed  or  relied  upon  the  al- 
leged promise  of  the  defendants  In  entering 
Into  the  contract.  The  position  of  the  plalib 
tiff  that  the  defendants  failed  to  furnish  a 
good  and  sufflcient  abstract* of  title  is  not 
supported  by  the  testimony.  It  is  shown 
that  on  or  atwut  January  17,  1920,  the  de- 
fendants furnished  the  plaintiff  an  abstract 
of  title  to  the  laud  in  question,  which  was 
returned  to  the  defendants  for  certain  cor- 
rections, that  on  or  about  February  2,  1920, 
the  d^endants,  having  made  the  corrections 
desired,  again  deUvered  the  abstract  to  the 
plaintiff,  and  that  the  plaintiff  has  ever  since 
retained  the  abstract,  and  has  made  no  fur- 
ther objections  to  the  title.  We  think  the 
Judgment  of  the  trial  court  in  dismissing  the 
plaintiff's  petition  Is  fully  nutained  by  the 
evidence. 

[1]  The  main  question  tn  the  case,  as  we 
view  it,  arises  upon  the  constmction  to  be 
given  to  a  clause  in  the  oontract.  reading  as 
follows: 

is  mutually  agreed  that  time  Is  an  easen- 

tlal  element  in  this  contract,  end  It  Is  further 
agreed  that  in  case  either  of  the  parties  hereto 
shall  fail  to  perform  the  stipulations  of  this 
contract,  or  any  part  of  the  same,  shall  pay 
the  other  party  to  this  contract  Uie  som  ct 
$6,000  as  damages  for  nonfulfillment  of  eon- 
tract*' 

It  1b  earnestly  Insisted  by  the  plaintiff 
that  the  stipulation  for  the  payment  of  dam- 
ages for  the  benefit  of  either  of  ttie  parties 
to  the  contract  In  case  of  default  was  intoid- 
ed  by  the  parties  as  the  limit  of  Ilabnity,  and 
that  the  contract  should  be  construed  as  giv- 
ing the  plaintiff  the  right  to  either  accept 
the  deed  and  pay  the  purchase  price,  or 
pay  the  stipulated  sum  as  damages,  and 
likewise  giving  to  the  defendants  the  elec- 
tion of  executing  the  deed  or  paying  the 
stipulated  damages.  There  can  be  no  doubt 
but  that  the  contract  Is  essentially  one  of 
bargain  and  sale  of  the  land  described.  It 
Is,  of  course,  competent  for  parties  to  enter 
into  a  contract  by  which  the  rights  of  the 
parties  thereunder  may  be  limited  to  an  ac- 
tion for  damages  for  breach  thereof,  and  al- 
so to  stipulate  as  to  the  amount  of  liquidat- 
ed damages.  The  only  question  here  Is 
whether  the  parties  intended  by  this  clause 
of  the  contract  to  limit  Uie  renwdy  to  an  ao- 


Digitized  by  Google 


970 


188-  NORTHWESTERN  REPORTER 


(NebL 


tion  at  law  for  damages.  In  the  absence  of 
any  stipulation  to  the  contrary,  in  a  contract 
for  the  sale  of  land,  where  there  is  a  default, 
the  party  not  In  default  has  a  choice  of  rem- 
edies. He  may  sue  at  law  for  damages,  or 
bring  an  action  in  equity  for  specific  p^- 
formance.  These  remedies  are  open  to  him 
unless  he  has  foreclosed  such  right  hy  the 
terms  of  his  contract  In  actions  at  law 
brought  on  a  contract  containing  a  stipula- 
tion of  forefelture,  for  a  specific  sum  In  case 
of  breach,  the  question  often  arises  \yhether 
the  sum  named  Is  a  penalty,  or  liquidated 
damages,  and  whether  the  party  seeking  to 
recover  is  entitled  to  actual  damages  or  the 
amount  agreed  upon  hy  the  parties.  In  such 
cases,  if  it  appears  that  the  amount  agreed 
upon  as  liquidated  damages  is  a  fair  esti- 
mate of  the  amount  of  damages  which  might 
reasonably  be  expected  to  follovr  a  breach 
of  the  contract,  the  courts  wiU  enforce  the 
amount  of  damages  as  agreed  upon  by  the 
parties.  In  a  court  'of  equity,  however,  the 
question  la  whether,  by  the  terms  of  the  con- 
tract, the  party  in  default  has  the  election  of 
one  or  two  ways  of  fulfilling  bis  contract 
The  contract  in  the  case  before  us,  as  we 
view  It,  was  not  In  the  altematlTe,  and  the 
provision  for  the  payments  of  damages  In 
<»se  of  default  did  not  defeat  the  rl^t  of 
•either  of  the  parties  to  resort  to  an  actioa  of 
■spedflc  performance.  This  precise  question 
was  before  the  court  In  Kettering  v.  East- 
laclE.  130  Iowa,  498,  107  N.  W.  177,  8  Ann. 
Gas.  367.  In  that  case  the  ccmtract  contaln- 
«d  a  clause  as  follows: 

f  "^t  Is  further  agreed  that  if  either  party  to 
fboM  contract  shall  fail  to  perform  it  according 
to  its  terms  and  tenor,  and  the  other  part;  is 
ready  to  perform  it  according  to  its  terms  and 
tenor,  then  the  party  bo  failing  Bhall  forfeit 
to  the  party  who  has  not  failed  the  som  of 
^iOO  as  Hqi^ated  damages.** 

It  will  be  obmrved  that  there  is  no  snb- 
fltanttal  dlfCnrence  between  the  stipulation  in 
tbA  coDtract  in  that  cf»e  and  the  provisions 
4tf  the  ocntract  In  the  case  at  bar.  In  dts- 
«nMlng  the  caae,  the  Iowa  court  said: 

"Coansel  for  appellant  contend  that.  In  view 
of  this  provision  for  Uqoidated  damages,  plain- 
tiff is  not  uttttled  to  spedflc  perfomuwee,  bat 
la  Umited  to  his  lOniedy  at  law.  It  the  contract 
were  in  the  alternative,  so  that  the  defeodantB 
had  the  option  of  conveying  or  paying  a  stipu- 
lated sum  by  way  of  liquidated  damages,  then 
Jio  doubt,  it  would  be  Improper  for  a  court  of 
equity  to  interfere.  [CSting  cases.]  But  the 
mere  fact  that  liqiddated  damages  are  provided 


for  as  a  part  of  the  contract  does  not  convert 
it  into  an  optional  contract  under  which  the 
obligor  is  entitled  to  relieve  himself  fr«a  the 
do^  of  specifle  performance  by  paying  the 
liquidated  damages.  Where  it  is  aw*rent  that 
the  intention  was  that  the  obligor  convey,  and 
the  provision  for  damages  or  penalty  is  simply 
a  means  of  securing  conveyance,  the  obligor 
cannot  relieve  himseU  -from  the  duty  to  convey, 
which  equity  will  enforce,  by  tendering  payment 
of  the  penalty  or  damages.  [Citing  cases.]  It 
is  plain  in  this  ease  that  the  contract  was  to 
convey,  and  not  primaiily  to  pay  damages.  If 
the  ^alntlfl  had  sought  relief  in  an  acti<«  at 
law,  he  BO  doubt  would  have  been  Umited  to 
the  recovery  of  the  damages  stipulated,  but 
there  is  nothing  in  the  contract  to  indicate  that 
plaintiff  should  be  confined  to  his  remedy  at  law 
and  denied  his  equitable  right  to  enforce  spe- 
dfie  performance.** 

These  views  find  support  In  the  following 
cases:  Koch  t.  Strenter,  218  IIL  546,  75  N.  E. 
lOtt,  and  note  In  same  case,  2  L.  R.  A.  (N. 
S.)  210 ;  Amanda  Gold  SOning  Go.  v.  People's 
Mining  Ca,  28  Oolo.  2KU  64  Pac  218;  Brown 
T.  NorcroBS.  69  N.  J.  Eq,  427,  4fi  Atl.  606: 
Pluenlx  Ins.  Ga  t.  Continental  Xna.  GOt  SI 
M.  X.  400;  Dooley  v.  Watson,  67  Mass,  a 
Gray)  414;  LaPrelle  t.  Brown  CTec.  GIt. 
App.)  220  S.  W.  161. 

Of  course^  it  is ,  competait  fw  the  parties 
to  contract  that,  upon  the  payment  at  a 
tain  sum,  the  contract  "is  to  .become  null  and 
v(^d,"  or  **that  the  payment  will  be  In  full 
aattefftction  of  the  ctrntract,**  or  similar 
words  Indicating  the  intention  of  the  parties 
to  be  ttiat  the  payment  by  the  par^  in  de- 
fault Is  in  lieu  of  all  the  rights  of  the  other 
party  under  the  contract  In  such  cases 
qpedflc  pofwrnance  will  not  1I&  mils  doc- 
trine is  illustrated  in  Davis  t.  laensteln,  SKPT 
HL  260,  100  N.  D.  940,  45  L.  R.  A.  (N.  S.> 
52,  and  note;  He<^an's  Estate,  286  Pa. 
193,  84  Atl.  689. 

There  Is  some  conflict  In  the  decisions  of 
the  various  courts  upon  the  question  now 
under  consideration.  In  a  very  rec«it  case, 
Dekowskl  v.  Stachura  (Wis.)  ISS  N.  W.  548, 
the  contract  under  consideration  contained  a 
stipulation  very  similar  to  the  contract  In 
the  caae  at  bar,  and  it  was  held  that  each 
party  reserved  the  right  to  withdraw  fnmi 
the  contract  upon  the  payment  of  the  sum 
stipulated,  and  that  specific  perfwrnance 
would  not  be  decreed. 

From  what  has  been  said,  it  follows  ttat 
the  Judgment  of  the  district  court  la  right 
and  It  Is  affirmed. 

I>EAN,  J.,  dlssenta. 
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WEGNER  V.  CHICAGO,  8T.       M.  &  0.  *R. 
CO.  et  «l.   (IM.  22003.) 

(Sapnme  Court  o(  Nebraska.  Feb.  16,  1022.) 

1.  Carriers  «=>200— Reqilrad  ta  ftinlili  •■It- 
able  oara  for  live  eteok  sbfpmeatt. 

*lt  la  tbc  dntr  of  a  common  carrier  to  fur- 
niab  Bate  and  suitable  cars  to  be  oaed  in  ship- 
ping nnimaja,  and  for  failure  to  do  ao  the  car- 
rier is  liable,  if  damases  result  hy  reason  of 
such  failure.''  Fuller  v.  (%icago  ft  N.  W.  B. 
Co.,  08  Neb.  611,  1B7  N.  W.  382. 

2.  Carriers  «=ai5(1)— Liable  for  Injaries  sua- 
talaed  to  shaep  not  provided  with  suitable 
bsddlng  ami  aot  properly  oared  for. 

In  an  action  for  negligent  handling  of  prop- 
erty in  bedding  and  caring  for  a  shipment  of 
animals,  where  tbe  negligence  is  undiqtnted, 
the  common  carrier  is  liable  for  lajorica  raa- 
tained  thereby- to  animals. 

3.  Carriers  «=320&— LIvo  stook  earrtar  roqalrod 
to  furnish  aaltaMs  hoddlBO  where  aoeoasary  to 
make  oar  aafe  and  suitable. 

A  Kulroad  company  engaged  in  the  buri- 
neas  of  a  common  carrier  is  obliged  in  handling 
animals  for  transportation  to  furnish  suitable 
bedding  where  it  Is  necessary  to  bed  a  car  to 
make  it  safe  and  aoitable. 

4.  Carriers  «=>228(5)— EvJiKnco  baltf  to  aas- 
taln  a  verdM  for  plaintiff  sulag  for  InjMry  to 
sheep. 

Evidence  examined,  and  held  anffldent  to 
sustain  tho  verdict  ni  the  Jnty. 

Appeal  from  District  Court,  Douglas  Coun- 
ty :  Wakelpy,  Judge. 

Action  by  Paul  Wegner  against  the  Chica- 
go, St  Paul,  OiinneapollB  &  Omaba  Railroad 
Company  and  -  Walker  D.  Hlnes,  Director 
General  of  Baltroadn.  Judgment  for  plain- 
tiff, and  the  Dliectm  Gesural  aopuiM.  Af- 
firmod. 

Wymer  Dreaalsr  and  Bobert  D.  Keely.  both 
ot  Omabft,  and  Paul  S.  Topping,  of  Nebnuika 
City,  for  ai;9)ellant. 

Henry  J,  Beal,  of  Omaba,  and  Hnrphy  & 
WintCTs,  of  South  Omaba,  for  appellee. 

Heard  before  IMOEBISSEIY.  C.  J.,  ROSE 
and  A'LDBIOH,  JJ.,  andltAPSIB  and  STEW- 
ASH!,  Dlatrict  Judges. 


AlJ>BJOBt  J.  Tbis  is  an  actl<»i  at  law  to 
recovn  damages  growing  out  of  injury  to  a 
certain  number  of  sheep  la  the  sum  of  $422.- 
77,  whkiL  amount  plaintiff  claims  to  have 
lost  by  death,  crlpifling  and  Injury  in  a  cer- 
tain cmalgnment  ot  sbe^  shipped  frmn  Ban- 
croft, Nebrarica,  to  Omaha  in  January,  1010. 
The  pM>*"*'ff  claims  in  his  petition  that 
throng  his  agent  he  dc^Twed  to  the  defend- 
ant 834  bead  of  lAieep,  vdl  and  in  good  ctm- 
ditlon  to  be  tnuuvorted  from  Bancroft  to 
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the  stock  yards  of  South  Omaba.  The  peti- 
tion alleges  that  tbe  defendant  carelessly  and 
neg^gently  failed  to  tranqwrt  these  sheep 
to  the  Union  Stock  Yards  and  by  reason  of 
carelessly  and  o^ligently  handling  the  stock 
26  head  were  killed  en  route,  11  head  be- 
came crippled,  and  78  bead  became  muddy 
and  trampled  up  in  the  cars  during  trans- 
portation. For  tbe  dead  animals  tlie  plaintiff 
claims  ho  was  damaged  in  the  sum  of  $258.- 
75,  and  tor  tbe  crlpi^  ones  $86.86,  and  tar 
tbe  73  head  of  muddy  animals  he  alleges  be 
was  damaged  In  the  sum  of  $53.10.  The  di- 
rector general  of  railroads  filed  his  answer 
claiming  no  liability  for  any  damage  which 
occurred  to  the  animals.  The  defendant  fur- 
ther answered,  alleging  by  way  of  defense 
that  If  any  of  tbe  sheep  died  or  were  crip- 
pled during  transportation  such  deaths  and 
crippling  were  due  to  the  inherent  weakness 
and  dispoUtton  of  the  animals  to  Injure 
thenwelves  and  to  natural  causes.  Tbe  jury 
decided  tbe  case  on  the  evldaice  and  the  in- 
structions of  the  court  for  the  plaintiff,  and 
the  defendant  appeals  therefrom. . 

[1 ,  21  It  will  be  noted  from  the  record  thatr 
this  Is  largely  an  Issue  of  fact,  and  it  will  be 
noted  as  a  proportion-  of  law  that  It  is  In- 
cumbent upon  the  defendant  to  furnish  suit- 
able cars  in  good  condition  to  be  used  in  the 
transportation  of  animals  to  the  market.  If 
tbe  defendant  Ikils  to  do  so,  thra  he  is  li- 
able for  damages  resnlting  by  reason  of  such 
failure.  This  Is  tbe  province  of  tbe  jury  to 
determine  under  pro[>er  instructions  of  tbe 
court.  Purely  on  the  facts  the  verdict  ot  the 
jury  was  for  the  plaintiff.  Then  the  Question 
la,  was  the  evidence  sufficient?  We  hold  as 
a  matt«:  of  law  that  there  was  ample  evi- 
dence to  sustain  the  verdict  of  the  Jury. 

We  have  examined  tbe  Instroctlmi  of  the 
court,  and  on  tbe  law  each  one  Is  substan- 
tially correct  and  there  was  no  error  of  law 
as  disclosed  by  the  record.  Then  it  follows 
that  on  the  law  and  on  the  facts  the  jury  are 
amply  sustained.  The  jury  finding  for  the 
plaintiff  on  ttils  state  of  facts  is  correct 

A  railway  company  engaged  In  the  busi- 
ness of  a  common  carrier  is  obliged  to  fur- 
nish reasonably  safe  and  suitable  cars  for 
the  transportation  of  sheep,  and  If  tbe  car  is 
not  in  such  condition  then  tbe  common  car- 
rier is  liable  for  whatever  damage  occurs. 
Allen  V.  Chicago.  B.  &  Q.  R.  Co.,  82  Neb.  726, 
118  N.  W.  635,  23  Ll  R,  A.  (N.  S.)  278;  Puller 
V.  Chicago  A  N.  W.  R.  Co.,  00  Neb.  611,  167 
N.  W.  382. 

**In  a  law  action,  where  tbe  evidence-  upon 
any  disputed  question  of  fact  is  auE^clent  to 
sustain  a  finding  either  way,  the  finding  of  the 
trial  court  thereon  will  be  austalned  on  appeal." 
Holmvig  V.  Dakota  County,  00  Neb.  676, 134  N. 
W.166. 


[1.4]  It  wlU  be  noted  that  tbe  defendant 
fmntsbed  a  double-dedked  car  Qiat  was 
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filled  with  mudf  Blush  and  manure  to  the 
d^th  of  sereral  Indies  and  was  not  In  any 
other  way  bedded.  In  this  car  there  were 
15  dead  she^.  Tlieir  death,  emytblng  in- 
dicates, was  caused  fay  reason  of  the  lack  of 
diligence  In  prop»ly  preparing  this  car  for 
shipment  For  this  n^Ugence  and  cardees- 
ness  the  company  was  prinuully  liable  for 
damages  resulting  from  tills  condition  of  the 
car.  In  tUs  condition,  as  we  find  it,  the  car 
was  Improperly  equipped  and  furnished  for 
the  transpcntatiffli  of  animals  to  market 
The  defenduit  is  responsible  for  the  Injuries 
to  these  shee^  suatalued  by  reasmi  of  such 
car  being  ont  of  condition.  Folio-  t.  CSiica- 
go  ft  N.  W.  B.  Co..  9d  Neb.  6U,  157  N.  W.  332. 

Thus  it  Is  plain  what  the  weight  of  author- 
ity la  tn  this  dtoatloD.  The  InstmctionB  of 
the  court  being  consistent  with  the  facts  dis- 
closed by  the  various  witnesses,  there  is  noth- 
ing remaining  for  us  to  pass  upon*  and  we 
therefore  affirm  the  case; 

Affirmed. 


HAYDEN  V.  HAYDEN  St  al.  (No.  21989.) 
(Soprems  Court  of  Nebraska.  Feb.  10,  U22.) 

.  fSyUahut  hy  the  Court,) 

1.  Wlllk  «=>lf6  —  The  tena  "oampetant  w1t< 
aess,"  a«  oseit  In  will  statats*  aieaas  ess  who 
csBiri  leflally  testify  te  tha  faots  attoattd. 

"The  term  'competent  witness,*  as  used  in 
the  statute  relathig  to  the  execution  of  wills, 
means  a  person  who,  at  the  time  of  making  the 
attestation,  coald  legally  testify  In  court  to 
the  facts  which  he  attests  by  Bubscribing  his 
name  to  the  will.  Rev.  St.  1913,  }  1290."  In 
re  Estate  ot  Wiese,  98  Neb.  463,  153  N.  W. 
556,  L.  a  A.  1915E,  832. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Compe- 
tent Witness.] 

2.  Wills  «=>l  IG— Spoose  ni^  be  competent  ssb- 
scrllilno  witness,  when  consort  Is  devisee. 

A  spouse  maj  be  a  competent  subscribing 
witness  to  a  will,  when  the  conaori  is  a  dev- 
isee. 

3.  WIHs  <8=3>II6— Oie  Is  sot  Ineonpetent  as  a 
subscribing  witness  because  appoiated  ex- 
ecutor. 

A  person  who  Is  by  the  terms  of  a  will 
named  as  executor  is  not,  by  such  appointment, 
rendered  incompetent  as  a  sobacribing  witness 
to  the  will,  if  be  be  otherwise  competent  under 
the  statute. 

Appeal  from  District  Court  Douglas  Coun- 
ty ;  Leslie,  Judge. 

Petition  by  Sadie  L.  Hayden  In  the  county 
court  for  the  probate  of  the  will  of  Joseph 
Baydeo,  deceased,  to  which  objections  were 
made  by  Louise  Jos^jihlne  Haydoi  and  an- 
other.  The  will  was  admitted  to  probate, 


and  an  appeal  ms  taken  to  the  district 
cohrt  where  the  will  was  then  a^nltted  (o 

probate,  and  the  objectors  ai^>eaL  Affirmed. 

Kennedy,  Holland,  De  Lacy  ft  MclAnghlln, 
of  Omaha,  for  appellants. 

Smith,  Sehall  ft  Howell  and  Sullivan, 
Wright  &  Thummel,  all  of  Omaha,  tor  appdr 
tee. 

Heard  before  HORBISSETT,  a  J.,  AU> 
RICH  and  ROSE,  3J.,  and  BAFER  and 
STEWART,  District  Judges. 

RAPEB,  District  Judge.  JoOQih  Hayden 
died  on  the  28th  day  of  May,  1920,  and  there- 
after  a  petition  was  filed  in  the  county  court 
of  Douglas  county  by  Sadie  L.  Haydai  ask- 
ing for  the  probate  of  his  wIIL  Objections 
were  filed  to  the  probate  by  Louise  Josepbr 
ine  Hayden  and  William  Hayden.  The  will 
was  admitted  to  probate  In  the  cotmty  court 
from  which  an  aiv)eal  was  tsken  to  the  dis- 
trict court  and  the  will  was  again  admitted 
to  probata  This  la  an  appeal  from  that 
Judgment. 

Joseph  Hayden,  the  tests  tor,  never  mar- 
ried, and  died  in  Omaha,  leaving  property 
In  Douglas  county  and  elsewhere.  He  left 
llvlDg  two  brothers,  William  Haydai  (con- 
testant) and  James  R.  Hayden ;  two  sisters, 
Sadie  L.  Hayden  (proponent)  and  Mrs.  Thom- 
as Flynn.  His  brother,  Lawrence,  died  prior 
to  testator,  leaving  one  child,  Louise  Joseph- 
ine Hayden,  one  of  the  contestants.  A  turoth- 
er,  Edward,  died  before  Joseph,  leaving  two 
daughters,  Mary  Haydra  Store  and  Ophdla 
Hayden.  Mrs.  Loclle  Madden  Is  a  daughter 
of  a  deceased  sister. 

The  will  devises  all  of  the  estate  to  his 
sisters  Sadie  L.  Hayden,  and  Mrs.  Tessle 
Hynn  and  the  niece,  Mrs.  Lndle  H.  Mad- 
den, equally,  and  appoints  Sadie  Ik  Hayden, 
Thomas  Flynn  and  John  W.  Madden  execu- 
tors. The  will  Is  witnessed  by  C.  U  Vance, 
and  by  Thomas  Flynn,  who  la  the  husband 
of  Mrs.  Tessle  Flynn,  one  of  the  chief  dev- 
isees, and  be  is  also  appointed  executor. 

The  contestants  allege  several  grounds  In 
their  objections,  but  the  sole  ground  pres^t- 
ed  by  the  record  Is  whether  or  not  the  will 
was  correctly  executed  and  witnessed,  the 
main  Question  being  one  of  law  as  to  whether 
or  not  the  husband  of  one  of  the  principal 
devisees  is  a  competent  attesting  witness. 

[1]  It  is  claimed  by  the  appellants,  and 
conceded  by  arqpelleei^  that  at  common  law 
the  spouse  of  a  devisee  was  Incompetent  to 
attest  a  will,  and  the  appellants  Insist  that 
that  rule  of  the  common  law  has  not  been 
changed  by  our  statute,  and  is  in  force  in 
our  state,  so  It  may  be  conceded  that  untoas 
our  statutes  have  changed  the  common-law 
rule,  the  witness  Flynn  was  Incompetent 
Onr  statute  requires  a  will  to  be  attested  and 
subscribed  In  the  presence  of  the  testator  bj 
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two  or  more  competent  witneases.  Now  does 
our  law  make  a  person  who  is  named  as 
executor,  and  Is  the  husband  of  devisee  In 
a  will,  a  competent  witness? 
Section  7898.  Rer.  St  1913,  pnMdes: 

"Brer?  ham  so  beiof  ot  snffident  eapadtr  to 
understand  the  oU^ation  of  an  oath,  is  a  com- 
petent witness  in  all  eases,  cItU  and  criminal, 
except  as  otherwise  herein  declared.'* 

There  are  five  special  exceptions  noted  in 
the  statute,  but  none  of  these  refers  to  or 
excepts  witnesses  to  wills.  By  section  8567, 
Bev.  St  1913,  the  nde  of  the  common  law, 
that  statutes  in  derogation  thereof  are  to  be 
Strictly  construed,  has  no  application  to  our 
Code.  The  statute  defining  the  competency 
of  witnesses  has,  and  was  obviously  intend- 
ed to  have,  a  far-reaching  application.  It 
has  been  In  force  dnce  1866,  and  has  been 
the  source  of  frequent  application,  directly 
and  Indirectly.  In  Sorensen  t.  Sorensen,  66 
Neb.  729,  77  N.  W.  68,  this  court  announced 
that,  "under  our  system  of  jurisprudence 
every  person  is  prima  facie  a  competent  wit- 
ness in  all  cases,  both  dvil  and  criminal," 
and  It  was  tber^n  further  held  that  the  in- 
competency of  one  as  a  witness,  or  the  in- 
competency of  bis  evidence,  must  be  found 
In  axpress  law,  and  not  based  on  strict  or 
technical  cfHUtractlon,  and  It  was  stated  In 
tile  opinion: 

"To  disqaali^  a  witness  from  testifying  by 
reason  of  incompetency  he  mnst  faU  within 
some  one  or  more  of  the  exeeptlona  upressly 
proved  hf  Btatote." 

In  this  oramectioa  as  to  constmlng  occ^ 
ttons  to 'a  general  law,  Mr.  JnsUce  Story  in 
United  States  Dickson,  15  Pet  (U.  8.)  *141, 
*165  (10  li.  Gd.  689),  says: 

"We  are  led  to  the  seneral  rqle  of  law  which 
has  always  prevailed,  and  become  consecrated 
almost  as  a  maxim  In  the  interpretation  of 
statutes,  that  where  the  enacting  clause  is  gen- 
eral in  its  language  and  objects,  aiid  a  pi*- 
▼Iso  is  afterwarda  Introdnoed,  that  proviso  is 
coDstmed  strictly,  and  takes  no  ease  out  of 
the  enacting  clause  which  does  not  fall  fairly 
within  its  terms.  In  nhort,  a  proviso  carves 
special  ezceptlonB  only  out  of  the  enacting 
clause;  and  those  who  set  up  any  such  excep- 
tion, moat  establish  it  a«  being  within  tbe  words 
as  well  as  within  tbe  reason  thereof." 

The  witness  Flynn  does  not  come  within 
the  iccip9  of  any  of  the  Ave  exceptions  to 
sectlm  789B,  sum.  That  the  Legislature  did 
not  Intend  to  leave  In  force  the  common-law 
rales  as  to  the  execution  of  wills  is  obvious 
from  a  reading  of  section  1293,  Rev.  St  1918, 
which  provides  that — 

•"^  beneficial  devises,  legades,  and  gifts 
whatsoever,  made  or  given  in  any  will,  to  a  sub- 
scribing witness  thereto,  shall  be  wholly  void, 
Unless  there  be  two  other  competent  subscrib- 
tng  witnesses  to  the  ■ama." 


The  langnage  **two  other  competent"  wit- 
nesses Implies  that  a  devisee  or  one  receiving 
a  benefldal  gift  is  competent;  and  the  sec- 
tion does  not  say  nor  Imply  that  the  will  is 
void,  for  the  reason  that  one  of  tie  witnesses 
Is  a  devisee  or  Interested.  The  plain  purport 
of  the  section  is  that  a  will  bo  witnessed  is 
valid.  In  the  next  section,  1294,  a  remedy 
is  gXvea  the  devisee  who  loses  his  l^cy  be- 
cause of  his  having  attested  the  will,  by  re- 
covering his  share  as  an  heir  nnder  certain 
restrictions  from  the  devisees  and  legatees 
named  In  ttie  wllL  As  w«U  said  In  appellee's 
brief: 

"If  interest  renders  the  witness  incompetent 
(in  the  case  of  only  two  witnesses)  there  would 
be  neither  'devisees,'  legatees,*  nor  *wiU.'  Such 
recovery  is  to  be  had  Hn  proportion  to  and 
out  of  the  parts  devised  or  Tfegiteathed  to  them.* 
If  the  will  itself  is  void,  because  of  wterest  of 
one  witness,  it  would  be  'paradoxical'  to  pro- 
vide for  a  remedy  against  devisees  who  are  not 
devisees." 

Thia  court  h^ld  In  the  case  of  In  re'  Estate 
of  Wlese,  98  Neb.  463,  1Q3  N.  W.  S66;  R. 
A.  1816B,  882,  that  the  attestatton  of  a  win 
by 'two  competent  witnesses  Is  a  statutory 
requtioneut  and  that  a  competent  witness 
is  one  who  at  the  time  of  attesting  a  will 
would  be  legally  competent  to  testify  In  a 
conrt  of  Joatice  to  the  facts  wblch  he  attests 
sabacriblng  his  name  to  the  will,  and  it 
was  decided  In  that  case  that  a  devisee  may 
be  a  conli>etent  subscribing  wltnesa  to  a  wlU. 
In  Spier  v.  Spier,  99  Neb.  858,  157  N.  W. 
1014,  li.  R.  A.  1916B,  682,  it  was  held  tbat  a 
child  tinder  14  years  ot  age  was  a  competent 
witness  to  a  win,  and  in  the  opinion  It  is 
stated: 

"She  was  not  required  to  have  any  other  qnal- 
ifications  than  those  of  an  ordinary  witness." 

In  Kaufman  v.  Murray,  182  Ind.  S72,  106 
N.  E.  466,  Ann.  Gas.  1917A.  832,  the  Indiana 
court  held,  under  a  statute  not  dissimilar 
in  principle  from  our  own,  that  a  wife  (Mrs. 
Kaufman)  was  a  competent  witness  to  a  will 
which  gave  a  devise  to  her  bnAand,  and 
Morris,  J.,  In  the  opinion  says: 

"Section  8144  •  •  •  provides  tiiat  a  wit- 
ness beneficially  Interested  may  be  compelled  to 
testis  when  necessary.  Tlie  statute  deprives 
him,  however,  of  taking  any  property  of  the  de- 
cedent other  than  what  he  would  have  taken 
by  the  law  of  descent  Tbe  proper  constnictioa 
of  this  section  has  been  oonsidered  by  this 
coart  in  the  recent  case  of  WUey  v.  Gordon 
(1914)  ISlInd.  252,  104  N.  B.  600,  and.  on- 
der  the  doctrine  there  declared,  Mrs.  Kao&nan, 
had  she  attested  the  will,  would  have  been  a 
competent  witness  and,  it  necessarily  follows 
that,  under  such  doctrine,  tbe  husband  woald 
not  be  exdvded  where  tiie  wife  b  tlie  benefl- 
dary." 

In  a  note  to  Kaufman  v.  Murray,  Ann.  Cas. 
1917A.  833,  the  editor  gives  this  rule: 
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*^iid«r  atatotv  maklnr  hiubuid  or  vlfe  gea.- 
erally  competent  to  testUy  In  favor  of  eiwh 
other,  and  where  there  is  no  apedal  restriction 
with  respect  to  wills,  the  hosband  or  wife  of 
a  benefidar;  under  a  will  is  a  competent  afc> 
testing  witness  to  the  wi]l"~citing  White  t. 
Bower,  66  Colo.  675,  136  Fnc.  1053,  Ann.  Caa. 
1917A,  835;  In  r«  Hataeld'a  WiU,  21  Colo. 
App.  443,  122  Pac.  63;  Hawkins  t.  Hawkins, 
64  Iowa,  443,  6  N.  W.  689:  Bates  t.  Officer, 
70  Iowa,  343,  80  N.  W.  608;  In  re  Holfs 
Will.  66  Minn.  33,  57  N.  W.  219,  22  I*  R.  A. 
481,  45  Am,  St.  Rep.  434;  Lippincott  t.  Wi- 
boff,  54  N.  J.  Em.  107.  33  AtL  306;  GamUe  t. 
Bntchee,  87  Tex.  648,  SO  S.  W.  861. 

In  some  states,  IllinoiB  (before  1911,  when 
a  new  statute  was  passed),  Massachusetts, 
Maine,  New  Hampablre  and  others  where, 
as  is  said  in  Hodgman  v.  Elttredge,  67  N.  H. 
254,  32  AO.  158,  68  Am.  St  Rep.  661 : 

"^e  Legislature  has  expressly  excepted  at- 
testing witnesses  from  the  operation  of  the  stat- 
utes, removing  various  disabUitiea  to  testify, 
and  left  the  question  of  their  competency  to  be 
determined  by  the  rules  of  the  conunon  law" 

— ^it  Is  held  that  under  the  commim  law  a 
husband  or  ntfe  la  Incompetent  as  an  attest- 
ing witness  when  the  sponse  is  a  devisee. 

[2]  Our  statutes  are  plaln^  and,  in  view  of 
their  provisions  and  the  decisions  of  other 
courts  having  similar  provisions  in  their 
laws,  flwre  can  be  no  oQier  condnsloD  than 
that  the  witness  Blrnn  was  not  tnocnnpetent 
to  attest  the  will  as  a  snbserlMng  witness 
because  his  vifA  la  a  devisee. 

[3]  Another  auestlon  raised  by  the  app^- 
laidB  is  tb&U  becaose  thB  witness  Flynn  was 
named  as  executor,  he  was  Oicreby  rendered 
Incompetent  The  Wieae  Case,  sa^n,  deter- 
mines that  proposition,  and  It  would  seem 
that  the  conclaBlon  reached  above  necessarily 
decides  this  qnesUon.  However,  other  oonrts 
have  held  Oiat  the  mere  fact  that  a  party  is 
named  as  executor  dearly  doea  not  afflect 
his  competency  as  an  attesting  witness. 
Gers^l?  V.  Kilroy.  103  Minn.  286,  ll4  N.  W. 
838}  Stewart  v.  Harriman,  66  N.  H.  2S,  22 
Am.  R^.  408.  Other  cases  might  be  cited, 
bat  it  is  deemed  unnecessary. 

Thomas  Flynn  is  a  c<»npeteot  witness,  and 
the  Judgment  of  the  district  court  admitting 
the  will  to  probate  is  right,  and  Is  affirmed. 


COX  V.  KEE.   (No.  21863.) 
(Supreme  Gonrt  of  Nebraska.  Feb.  16,  1922.) 

(Byllahua  ly  the  Court.) 

1.  Bills  asd  Botes  «=>527<l)— EvWenee  lield 
•Bffldast  te  sapport  verriiot  far  dsfosdast 
nalisr. 

Evidence  szwnlned,  and  Md  suffldamt  to 
support  the  verdlet 


2.  Attorney  asd  oHest  «=»33— Wftsesses  ^ 
ST-^Attenioy  testify  as  to  femal  nat- 
tsrs;  b«t  where  tsMiryiBi  tsaontfl3i|  iw 
shssM  set  exasilBe  witnesses  or  sMfsss 

An  attorney  is  a  etunpetent  witness  for  Us 
dient,  and  he  may  properly  testify  to  mere 
formal  matters,  such  as  to  account  for  tiie 
possession  of  an  exhibit,  or  the  Uka.  But  if  h« 
testifies  generally,  it  is  unbecoming  for  him  to 
examine  witnesses,  or  to  address  the  jury. 

3.  Appeal  and  emr  «sa692(l)— To  predloats 
error  on  rsllsa  rsfsslsg  te  penntt  witness 
to  testify,  neord  must  show  offer  te  pnava 

facts  sooght. 

In  order  to  predicate  error  upon  a  ruling 
of  the  court  refusing  to  permit  a  witneas  to 
testify,  or  to  answer  a  specific  question,  the 
record  must  show  an  offer  to  prove  the  facts 
sought  to  be  dfeitsd. 

Appeal   from   District  Oonrt,  AnM(ve 

County  ;  Allen,  Judge. 

Action  by  J.  L.  Cox,  individually  and  as 
executor  of  the  last  will  and  testament  of 
W.  H.  Cox,  deceased,  against  H  P.  Kee. 
Verdict  and  judgmmt  in  favor  of  defendant, 
and  plaintiff  appeals.  Affirmed. 

O.  J.  Frost,  of  Loe  Angeles,  CaL,  and  Vnir 
liams  &  Kryger,  of  MeU{^,  for  appellant 

Fred  H.  Free,  of  Sioux  City,  Iowa,  and 
Jackson  &  Rice,  of  Nftligh,  tor  appelleb 

Heard  before  MORRISSBT,  G.  J..  ROSH 
and  ALDRICH.  3.1..  and  HOBART  and 
PAINE.  District  Jadgeai 

MORRISSBT.  C.  J.  Fti>ruary  28,  1916, 
def aidant  executed  his  promissory  note  Cor 
the  sum  of  $3,786.80  payable  Hkrch  1,  1917, 
with  Interest,  pi^able  to  J.  L.  Ooi  and  W. 
II.  Cox.  April  18,  1018,  W.  H.  Cox  died  tes- 
tate.  Pialnturs  petition  alleges  the  loss  of 
the  note  after  the  same  became  due.  De- 
fendant's answer  admits  the  execution  and 
didivery  of  the  note,  but  aUeges  that  be  paid 
the  same  <m  or  about  May  10,  1917,  to  W. 
H.  Ooz,  (me  of  the  payees.  The  question  of 
liayment  was  thereby  prearated  for  the  de> 
termination  of  the  Jury.  From  a  verdict  and 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals. 

[1]  It  is  alleged  that  the  verdict  is  not 
sustained  by  suffld^t  eWdeoce.  Under  the 
circumstances  the  burden  of  proof  was  upm 
defendant.  He  testified  in  Ids  own  bdulf 
and  detailed  the  drcumstances  surrounding 
the  aUcged  payments,  and  his  testimony  Is 
corroborated  In  the  main  by  dlsintnestsd 
witnesses;  The  weight  to  be  tfvcn  to  the 
testimony  of  these  witnesses  was  for  the 
Jury  and  we  cannot  distorb  the  verdict  for 
lack  of  evidence  to  mxppovt  It  . 

It]  Then  Is  the  further  assignment  that 
the  court  erred  in  refusing  -to  permit  one  of 
idalntlff*B  counsel  to  testify  generally  as  a 
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vitnen  In  rebuttal  union  he  withdrew  from 
the  caae  u  couns^  After  defendant  had 
nsted;  the  attorney,  who  up  to  that  pwiod 
bad  actively  conducted  the  trial  for  itlals- 
itUt  offered  himself  aa  a  wttneea,  wbereopon 
the  court  stated  that  the  attorney  might 
testify  generally  as  a  witness,  but.  If  so, 


'^QBt  withdraw  from  the  caae  aa  connsel,  the 
plaintiff  being  represented  by  Mr.  ^VUliama, 
-«(  the  firm  of  Williams  A  Krygw.'* 

Plaintiff  excited  to  the  ruling,  and  to  the 
language  of  the  court  The  court  then  stated 
that  be  bad 

"deairt  to  inflnence  the  joiy  in  the  sUghtest 
degree  oa  the  evldenee,  bat  tUs  praetloe  o£ 
lawyers  swearing  generally  In  cases  Is  nnpro- 
fesdonal  and  muat  stop  in  this  court.'* 

Plaintiff  eni^ted  to  tbla  statemoit 

the  court 

The  attorney  appears  to  have  been  nn- 
wilting  to  accept  the  altemattve  offered  by 
the  court  and  without  malcing  any  offer  of 
testimony  continued  to  conduct  and  manage 
the  trial.  It  Is  argued  by  appellant  that 
there  Is  no  statute  dleauaUfying  an  attorney 
as  a  witness;  that  no  rule  of  law  prohibtts 
tiie  attoniey  of  a  litigant  from  testifying; 
and  that  there  are  often  cases  in  which  it 
may  be  quite  important,  if  not  Indlapensa* 
ble,  that  such  testimony  be  admitted.  In 
support  of  this  contention  appellant  cites 
In  re  Estate  of  Moimand,  88  Neb.  767,  130 
N.  W.  071,  wber^  it  Is  said: 

"It  sometimes  happens  that  matters  Impor- 
tant to  tht  litigation  are  peouHarly  within  the 
knowledge  of  the  attoniey  conducting  the  liti- 
gation. When  there  is  danger  of  a  failure  of 
justice  for  want  of  such  evidence,  the  attorney 
is  justifiable  in  becoming  a  witness.  Sucb  prac* 
tic«  has  been  not  uncommon  in  the  trial  courts 
of  this  state." 

We  qnestlrai  whether  the  ettatlon  glvea 
folly  sustains  die  point  sought  to  be  made  by 
amwllant  A  careful  study  of  the  language 
used  In  Re  BBtate  of  Normand,  supra, 
tbawm  Ibat  Oie  court  meant  to  sanction  the 
practice  of  attorneys  testifying  for  tbnir 
dfents  only  when  matters  Important  to  the 
litigation  were  peculiarly  within  the  knowl- 
edge of  the  attorn^  and  when  without  such 
evidence  there  was  danger  of  a  failure  of 
jnstieeh  In  tliat  oplnton  it  Is  also  pointed 
oat  that  the  material  part  of  the  attorney's 
testimony  was  given  in  ans;wca-  to  questions 
propounded  by  the  trial  judge  vlthottt  ob- 
Jeetlm  by  ttae  otber  partr* 

We  are  elted  to  Jones  oi  BMdoice  (2d  Bd.) 
i  TSib  Howerer,  section  75A,  4  JMes,  Gom- 
mentarles  aa  EMdence.  gives  a  much  fuller 
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discussion  of  the  subject  than  is  found  In 
the  seecnd  edltini.  In  the  later  edition  it 
is  said: 

'*There  ia  no  rule  of  law  wiiich  prohibits  the 
attorney  of  a  party  prosecuting  or  defending 
in  a  dvll  action  from  testifying  at  the  call  of 
his  dient  In  some  casea  It  may  be  unseemly, 
espedaBy  It  coonael  is  in  a  position  to  comment 
on  his  tssttmony;  and  the  practice  has  ettea 
been  severely  eritidsed  by  the  coorts.  It  is  a 
matter  whidi  should  appeal  to  tiw  professional 
pride  of  an  attorney  and  his  ssun  of  his  true 
position  and  duty." 

In  BtMies  V.  Bacon.  11  Jurist  [Q.  B.  Eng.) 
pt  1,  pk  44,  the  writer  of  the  opinion  said: 

"I  shall  tafce  the  general  ground,  that,  where 
an  attorney  acting  as  advocate,  cross-examines 
witneasea  and  addresses  the  jury,  it  Is  not  fit 
be  should  be  heard  as  a  witness." 

WUIe  the  goieral  mle  in  this  country  may 
not  go  to  tlie  full  extent  of  the  Entfish  rule 
quoted,  nevtttheless,  except  as  to  mere  for- 
mal matters,  such  as  to  account  for  the  cus- 
tody of  an  exhibit,  or  the  like,  It  has  long 
been  regarded  by  the  courts,  and  by  the  pro- 
fession genwaUy,  as  improiwr  practice  for 
an  attorney  to  oross-examlne  witDeasea,  ad- 
dress the  jury,  and  give  evidence  bbnscU 
to  contradict  witnesses.  B^ear  t.  Drinker, 
8  Pa.  BSO;  Alfer  v.  Merritt.  16  Iowa,  m. 
It  la  a  pracdes  irtiicih  aa  tar  as  pooslble 
should  be  discountenanced  by  the  courts  and 
it  on^bt  not  to  be  indnlgad  In  conna^ 
Bxpertenoft  baa  ihown,  howaver,  that  It  Is 
sometlmea  IndlivcnsiAle  to  Justice  tbat  an 
attorney  giva  evidence  tor  bis  dint  In 
such  casa  the  most  ethical  ooorae  for  eonn- 
sal  to  pome  la  that  suMasted  by  the  trial 
court  via.,  that  counsel  step  aside  and  leave 
other  connsel  to  conduct  the  trial  This  Is 
especially  true  where^  aa  In  die  Inataiit  case. 
oth»  capable  attorneys  are  associated  and 
the  Intweeta  of  the  litigant  will  not  be  Jeop- 
ardised by  the  wididrawal  of  the  attorney 
who  ofTers  hlmstflf  as  a  witness. 

[I]  There  is  an  assignment  relating  to  the 
roling  of  the  court  on  an  objecti<»  to  a 
question  propounded  to  plalntilf.  The  <^ 
Jection  waa  sustained  and  the  witness  was 
not  permitted  to  answer.  As  in  the  case  of 
the  attorney  who  was  offered  as  a  witness, 
no  dtes  of  testimony  waa  made,  and  w«  are 
not  able  to  say  whether  die  erideoce  son^t 
to  be  elidted  was  relevant  or  material,  and, 
in  the  absence  of  such  otter,  the  rnltaigB  of 
the  trial  court  wlU  not  be  reviewed.  Kondai 
V.  Bolander,  80  Neb.  B31,  U4  N.  W.  5T4; 
Nebraska  Tel^hone  Ca  r.  Jonea,  60  Neb. 
396.  8S  N.  W.  187. 

The  record  is  free  from  error,  and  the 
Judgmoit  is  afllnned. 
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PAXTON  &  VIERLING   IRON  WORKS  V. 
VILLAGE  OF  NAPONEE  at  «L 
(Mo.  21876.) 

(Snpreme  Ooort  of  Nebraska.   VOt.  16. 1022.) 

(SvHahm      the  Court.) 

1.  WMhtr  vRlaoa  traatew  neglaoUiifl  to  tako 
boBd  on  awarding  eontraot  are  porMially  li- 
aMo  aot  4«oWed. 

Whether  the  members  of  a  Tillage  board  of 
tniBtees,  who,  when  awarding  a  contract  for 
the  construetion  of  a  bridge,  fan  and  neglect 
to  take  from  the  contractor  a  bond  obligating 
him  to  pay  for  the  material  ased  in  its  con- 
Btruction,  are  personally  liable  to  the  material- 
man for  damages  if  the  contractor  fails  to 
pay  for  the  material,  qntere. 

2.  Monrclpal  eorporatlons«=>374( I)— Material- 
man who  knew  there  was  no  banit  or  shovre 
faFluro  to  pay  for  material  has  no  oaasa  of 
action  against  village. 

When  members  of  a  nUage  board  of  tros- 
teea,  in  awarding  a  contract  for  the  const  rac- 
tiim  of  a  bridge,  fail  and  ne^eet  to  take  from 
th«  contractor  a  bond  obUgatinff  him  to  pay 
for  the  material  used  in  its  conatmction,  aa 
prorided  by  section  3S40,  Bev.  St.  1913,  no 
cause  of  action  for  damages  arises  in  favor  of 
the  materialman  if  be  fumisbed  the  material 
with  knowledge  that  no  bond  had  been  taken, 
nor  if  be  famished  the  material  not  relying 
upon  the  belief  that  anch  bond  had  been  taken, 
nor  unless  it  affirmatively  appears  that  the  con- 
tractor has  failed  to  pay  for  the  materiaL 

3.  Municipal  corporations  d:=9374(3)— Petition 
In  actlra  against  village  trustees  for  failure  to 
procure  contraotor't  bond  held  not  to  stats 
eanse  of  action. 

Petition  examined;  heid  not  to  state  a  cause 
of  actim. 

I 

Appeal  from   District   Oonrt,  Tranklln 

County;   DilworOi,  Judge. 

Action  by  the  Paxton  &  Vlerling  Iron 
Works  against  the  Village  of  Naponee  and 
others,  aa  trustees  of  the  Village,  to  recov- 
er damages  for  failure  and  neglect  to  exact 
a  bond  from  a  contractor.  A  general  de- 
murrer to  the  petltiim  was  sustained,  and 
Judgment  of  dismissal  entered,  and  plaintiff 
appeals.  Affirmed. 

Gerald  M.  Drew,  of  Omaha,  and  George 
Lonej.  of  Bloomlngton*  for  ^n>ellant 

Bmiaid  McN«iy  <tf  Bed  Glond,  for  ap- 
pellees 

Heard  before  I^ITTON,  DEAN,  and 
FLANSBURO,  JJ.,  and  DAT  and  GOOD, 
District  Judges. 

GOOD,  District  Judge.  Plaintiff  brought 
this  action  against  the  village  of  Naponee 
and  four  individuals,  who  were.  In  1918, 
trustees  of  said  village,  to  recover  damages 
for  failure  and  neglect  of  the  village  board 
to  exact  a  bond  from  one  Ward  to  whom  it 


bad  awarded  a  contract  for  the  construction 
of  a  footbridge  In  said  village.  To  the  pe- 
tition a  general  demurrer  was  Interposed 
and  sustained.  Plaintiff  refused  to  further 
plead  and  Ju^ment  of  dismissal  was  en- 
tered.  Plaintiff  has  appealed. 

We  are  required  to  determine  whether  the 
petition  states  a  cause  of  action.  After  the 
usual  formal  allegations  as  to  the  corporate 
cbaracter  of  plaintiff  and  defendant  village 
and  official  character  of  the  other  d^endanta, 
there  are  allegations  which  may  be  summa- 
rized as  follows:  Sept^ber  1, 1916,  defend- 
ants entered  Into  a  contract  with  Harvey  T. 
Ward  for  the  construction  of  a  footbrld^  In 
and  for  the  village  of  Naponee;  that  the  con- 
tract required  Ward  to  furnish  and  pay  tor 
all  material  necessary  for  the  construction  of 
the  bridge;  that  It  was  the  duty  of  defraid- 
ants  to  exact  from  said  Ward  a  bond  obligat- 
ing lilm  to  pay  for  the  material;  that  de- 
fendants failed  and  neglected  to  exact  such 
bond;  that  plaintiff  furnished  to  said  Ward 
steel  used  In  ^e  construction  of  the  bridge 
of  the  reasonable  valoe  of  $423.98;  that  In 
June,  1920,  In  the  county  court  of  Doug^ 
coonf7,  a  Judgment  was  entered  against 
Ward  for  f686^;  that  satd  Judgment  was 
tnuiacrlbed  to  flie  district  conrt  for  Fnuddln 
county,  execution  issued  thereon  and  re- 
turned nnsatlBfied ;  ttiat  said  Judgment  la  un- 
paid and  nncoUectlble;  that— 

"By  reason-  of  tbe  matters  and  things  herein*- 
before  stated,  and  of  the  failure  and  neglect 
of  tbe  said  defendants  to  take  and  require  of 
the  said  Harvey  T.  Ward  (trading  as  the  Lin- 
coln Construction  Company)  a  bond  with  good 
and  sufficient  sureties  thereon,  guaranteeing  the 
faithful  performance  of  said  contract  and  the- 
payment  of  all  labor  and  material  bills  incnr- 
red  in  connection  therewith,  the  said  defend- 
ants, and  each  of  them,  are  indebted  to  this 
plaintiff  in  the  sum  of  $543.80,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  aimnm 
from  the  14th  day  of  June,  A.  D.  1020l** 

This  Is  followed  by  prayw  for  jndgmenL 
Section  3S40.  Bev.  St  1913,  Imposes  on  a 
village  iHiard  the  duty  before  entering  Into 
a  contract  for  the  construction  of  a  bridge, 
to  take  from  the  contractor  a  bond,  with 
sureties  in  a  sum  not  less  than  tbe  contract 
price,  condlttcmed  for  tbe  payment  of  materi- 
al which  is  actually  nsed  In  performing  the 
contract  Such  bond  shall  be  filed  with,  ap- 
proved and  kept  by,  tbe  board,  and  may 
be  sued  on  by  any  peiscm  entitled  to  the 
benefit  of  Its  protection. 

[1,2]  Plaintiff  InsUts  that  the  faUure  of 
the  village  board  to  take  the  bond  required 
by  said  Section  3840  renders  the  village  and 
members  of  the  village  board,  as  individuals,, 
liable  to  the  plaintiff  In  this  action.  Wheth- 
er the  failure  of  the  village  board  to  per- 
form the  duty  Imposed  by  the  statute  rai- 
ders them  personally  liable  In  an  action  by  a 
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materUlmsB  Is  Togr^donbtftil,  uid  Is  a  ques- 
tlon  on  whlcli  the  autlusltias  are  In  hope- 
less  conflict.  The  Sn^renie  Ooort  at  Hlchl- 
gan  holds  that  th^  are  liable.  Owen  t, 
HUl,  67  Mich.  43,  S4  N.  W.  (MO;  Plnmnwr  ▼. 
Kennedy,  72  Ulch.  290,  40  N.  W.  433;  Wells 
T.  Board  of  Education,  78  Bilcb.  260,  44  N. 
W.  267;  Staffon  t.  I^on,  104  Mich.  24S.  62 
N.  W.  864;  Smith  T.  Bnbbell.  142  Mlcb.  637, 
106  N.  W.  M7.  The  contrary  role  has  been 
established  In  the  conrte  of  Arkansas  and 
SonOi  Dakota.  Blancbard  t.  Boms,  110 
Ark.  OlS.  162  S.  W.  6S.  49  L.  R.  A.  (N.  S.> 
1199 ;  Plumbing  Supply  Co.  t.  Board  of  Ed- 
-  ncatlon,  32  S.  D.  270,  142  N.  W.  1131. 

In  a  number  of  states  there  are  statutes 
similar  to  the  one  In  this  state,  but  with  oth- 
er provisions  that  Impose  a  statutory  liabil- 
ity upon  officers  or  the  municipality  for  a 
failure  to  perform  the  daty.  In  this  state 
there  Is  no  personal  liability  imposed  by  the 
statnte  and.  If  th^  be  any,  it  arises  from 
the  application  of  the  principles  of  the  com- 
mon law.  It  may  well  be  doubted,  where 
the  statute  imposes  no  liability  and  the  of- 
ficers serve  without  compensation,  and  are 
not  required  to  ?Ive  <^clal  bonds,  and  where 
their  duties  are  generally  of  a  pubUc  nature, 
whether  they  are  i>ersonally  liable  for  a 
neglect  of  official  duty.  However,  we  And 
it  unnecessary  to  determine  that  question  in 
this  case.  If  any  liability  did  exist,  either 
on  the  part  of  the  village  or  of  the  persons 
who  were  trustees,  it  could  arise  only  where 
the  materialman  had  furnished  material  for 
the  construction  of  the  bridge,  relying  up- 
on a  bond  for  his  protection,  and  where  he 
had  suffered  damage  by  failure  of  the  con- 
tractor to  pay  for  the  material  furnished. 
The  statute  required  the  bond  to  be  filed,  and 
plaintiff  knew,  or  by  exerdse  of  ordinary 
diligence  could  have  known,  ttiat  no  b<md 
bad  been  takra  and  filed.  Plaintiff  was 
diargeable  with  notice  that  no  bond  had  been 
taken  and  had  no  right  to  Impose  liability 
on  the  village  <x  the  members  of  the  village 
board.  When  It  knew,  or  coold  by  Qw  ex- 
ercise o£  <nrdlnary  care  have  known,  ttiat  nl} 
bond  was  given  and  voluntarily  furnished 
flio  material,  It  wlU  be  presnmed  that  it 
fomlsbed  the  material  solely  upon  the  cred^ 
It  of  the  contractor.  Blantibard  t.  Bnmi^ 
supra.  Plaintiff  coold  not  be  damaged  un- 
less Qiere  was  a  failure  of  the  contractor 
to  pay  tax  the  material.  There  is  no  alle- 
gation or  Its  equivalent  In  the  petitlcm  ttiat 
the  materba  has  not  been  paid  for.  The 
averments  r^rdlng  the  entry  of  judgment 
against  Ward  tall  to  dlsdose  In  wliose  fa- 
vor such  judgment  was  atered.  It  is  not 
disposed  who  was  idalntitt  in  that  action. 
We  micbt  surmise  that  it  was  the  plaintiff 
In  ttilB  action,  but  surmise  Is  not  sufficient 
[S]  Because  there  is  no  avwment  In  the 
petition  of  nonpayment  of  the  material,  and 


because  It  Is  not  alleged  that  plaintiff  fuz^ 
nlahed  tiie  material  relying  upon  the  beUef 
that  a  bwtd  had  be^  given  and  had  no 
knowledge  that  no  bond  bad  been  given  we 
bold  that  the  petition  failed  to  state  a  cause 
of  action,  and  that  the  demurrer  was  i^op- 
wly  sustained. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


ROBINSON  tlaLv.  STATE.  (No.  22219;) 
(Stqprsme  Court  of  Nebraska.   Feb.  16, 1922.) 

(Syltahiu  hv  the  Court.) 

1.  tsdietmeat  and  Infonaatios  ^130*  I82<7)— 
DMersBt  felosiss  of  ssme  grads  sabjset  to 
same  punlshmest  may  bo  ohargsd  is  ose  ■■- 
fornatlon,  aid  qssstloa  of  sleotlu  Is  for 
the  eosrt. 

"Di£Ferent  feloides  of  the  same  class  or 
grade,  snbject  to  the  same  punlsbment,  may 
be  charged  in  eeparate  counts  of  an  informa- 
tion, and  whether  the  state  shall  be  required  to 
elect  between  the  several  counts  at  the  be- 
gtauing  of  the  trial  is  a  matter  for  the  sound 
discretion  of  the  trial  court."  Sheppard  v. 
State,  104  Neb.  709,  178  N.  W.  616. 

2.  Laroeny  ^=>59— Value  of  goods  stoles  fresi 
merehasdisa  store  may  be  established  by 
proof  of  sale  price  of  those  aad  like  srtlolBS. 

The  value  of  articles  stolen  from  a  stock 
of  merdiandiae  may  be  established  by  proof  of 
the  price  at  which  it  and  other  like  artides  are 
being  offered  and  sold  at  the  place  where  the 

articles  were  stolen. 

Error  to  District  Court,  Lancaster  County; 
Stewart,  Judge, 

Maud  Robinson  and  Orace  Slade  were  ccm- 
vlcted  of  larceny,  and  they  bring  error.  Af- 
firmed. 

B,  J.  Organ,  of  Omaha,  and  Bruce  Fuller- 
ton  and  W.  W.  Towl4  both  of  linocdn,  £or 
plaintiffs  in  error. 

Clarence  A.  Davis,  Atty.  Oen.,  and  Mason 
Wheeler,  Asst  Atty.  Oeun  for  the  State. 

Heard  befor*  USTTON,  DDAN,  and 
FUOfSBUBG,  JJ..  and  DAT  and  GOOD; 
DIatrict  JMsea; 

I/BTTON,  J.  Petltkmsn  in  error  wen 
oonvlcted  of  the  larcny  of  a  large  nrnnber 
of  artides  of  merchandise  upon  two  counts, 
the  first  diarglng  that  the  goods  therein  de- 
scribed were  the  property  of  Budge  ft  Onoi- 
sel  Company,  a  corporation,  and  the  other 
charging  the  goods  therelu  described  woe 
ttM  property  of  MUtar  ft  Pained  a  corpwatlmt. 
Motions  to  quash  the  Information  were  over- 
ruled. A  motion  for  continuance  and  sepa- 
rate motions  by  sach  defoidautto  xeqolietbe 
state  to  elect  upon  which  count  of  the  in- 
formation It  would  rely  for  conviction  wene 
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also  orerniled.  The  jury  found  the  defend- 
ants guUty.  on  both  counts,  and  found  the 
value  of  the  pn^ierty  deacrlbed  In  the  flrat 
count  to  be  %2O0,  and  the  value  of  the  prop- 
erty desci^bed  In  the  second  count  to  be  fOS. 

Is  the  evidence  sufiUtoitt  Tb»  tesUnumy 
shows  that  the  defendants  wne,  on  the  day 
the  theft  occunM,  seen  In  the  stores  of  Mil- 
ler &  Paine  and  Budge  ft  Guoizd.;  that 
som  after  tbey  left  the  store  a  number  of 
articles  of  merchandise  were  missed;  that 
In  the  rooms  occupied  by  the  d^endanta  at 
a  hot^  in  the  sity  the  stolw  property  was 
found  In  their  poBsession,  the  price  marks 
and  IdeDtiflcatton  tags  bdng  removed  frun  a 
number  artldes.  Vie  merchandise  was 
fully  Identifled. 

[1  ]  The  com^lnt  that  the  court  erred  In 
permitting  a  joinder  of  the  two  larcenira  In 
the  same  information  is  not  a  ground  for  re- 
versaL  The  acts  of  larceny  were  closely  con- 
nected, in  time,  place  and  manner,  and  both 
defendants  took  part  in  them.  The  question 
of  election  rests  largely  in  tlie  discretion  of 
the  trial  court,  and,  unless  some  prejudice 
has  resulted  from  the  ruling  of  the  court,  it 
will  not  be  held  that  this  discretion  has  been 
abused.  Under  the  facts  no  prejudice  occur- 
red. Korth  T.  State,  46  Neb.  681,  65  N.  W. 
702;  Barttey  v.  State*  68  Neb.  310.  7S  N.  W. 
744;  Sbeppard  v.  States  104  Neb.  708;  178  N. 
W.  616. 

No  error  is  shown  as  to  the  refusal  of  de- 
fendant's motion  for  a  continuance.  The 
court  tried  the  question  upon  affldavita. 
These  afHdavits  are  not  in  the  record,  and  It 
will  be  presumed  that  the  evideooe  warrant- 
ed the  refusal. 

[2]  The  evidence  was  snffident  to  estab- 
lish the  identity  of  the  goods.  As  to  the 
proof  of  value,  there  is  no  better  way  of 
showing  the  market  value  of  any  articles 
than  the  price  at  which  It  and  others  of  Its 
class  are  being  offered  and  sold  on  the  mar- 
ket This  was  showli  by  a  number  of  wit- 
nesses. It  Is  not  the  cost  at  the  place  of 
manufacture  or  even  at  the  place  where  the 
vrholesaler  conducts  his  buslnetss,  whidi  Is 
very  oftoi  at  great  distance  from  the  place 
vhere  offered  for  sale,  which  is  the  criteritm, 
but  it  Is  the  market  value  at  the  place  where 
the  artldies  were  stolen.  Joisen  v.  Palatine 
Ins.  Co..  SI  Neh  523. 116  N.  W.  286;  Omaha 
▲uctlim  ft  Storage  Co.  v.  Bogers.  35  N^.  61, 
N.  W.  826. 

Complaint  is  made  that  certain  instruo- 
tions  requested  were  refused,  and  that  cer- 
tain of  those  given  failed  to  state  matwlal 
alemaits  o£  the  orime.  Whai  the  Inatrue- 
doBs  are  taken  a>  a  whole,  eadi  material 
and  essmtial  eleraant  of  the  crime  is  qiedf- 
ically  pointed  ont  to  the  Jury.  There  was  no 
orror  Id  lefosliiir  to  give  those  requested. 

It  said  that  fnatmctlaa  No.  14  (evidently 
meanliv  instruction  No.       wu  cnoneons 


because  the  forms  of  verdict  submdtted  only 
admitted  of  tlie  finding  of  boOi  defendante 
gnll^  or  not  guilty.  There  la  no  evidence  to 
show  what  the  blank  forms  of  verdicts  pre- 
pared for  the  jury  contained.  No  partlcolar 
form  of  Todlct  was  prepared  or  requested 
by  the  defendants,  or  dtlia' of  them.  Tbetels 
nothing  to  show  that  the  jury  were  prevented 
from  retoming  a  separate  verdict  against 
each  defendant,  if  they  found  that  one  of 
tbam  was  guilty  and  tiia  other  not  guilty,  or 
tiiat  Boeh  a  form  was  not  fumisbed  them. 
There  li  no  merit  in  this  asalgameat 

evidence  is  elesr  and  convinelng  tliat 
the  accused  committed  the  crime  diarged,- 
and  they-were  fairly  tried  and  propwly  con- 
victed. 
Affirmed. 


TROXCIL  v.  MORRIS  4  CO.  (No.  22221.) 
(Soffrtme  Court  id  Nebraska.  Feb.  16,  1832.) 

1.  Master  and  ssrvaat  «sb418(6>— DlHttat 
•sarf  •  nqdlao  ■■  oompoasaXloa  ease  eos^- 
slva. 

**A.  finding  of  the  district  court  on  an  is- 
sue of  fact  in  ■  compenBation  case  will  not  be 
set  aside  on  appeal,  where  it  is  supported  by 
sufficient  evidence,  or  where  the  evidence  is 
flabetantially  conflicting,  unless  tiie  finding  to 
dearly  wrong."  Simon  v.  Cathroe  Oc,  100  Neli. 
— ,  184  N.  W.  130. 

2.  Master  and  servaat  ^=s385(20)— Conmataf 
tiou  of  oompeasatioa  payment  dltapprevod. 

The  spirit  and  Intention  of  the  Compeosa- 
tion  Act  is  to  safegnard  a  compensation  award. 
Oommotation  to  a  lump-sum  paym«U  stiould 
be  approved  by  the  .coorts  only  for  stnog  and 
urgent  reasons. 

Ai^eal  from  District  Court,  Dooglaa  Coun- 
tj;  Sean*  Jnc^ 

Proceeding  by  George  TroxcU  for  an  award 
tor  personal  injuries,  opposed  by  Morris  ft 
Co.,  employer.  An  award  was  made  by  the 
compensation  commissioner,  and  on  an  ap- 
peal to  Oie  district  court  an  award  was  made 
for  claimant,  and  over  defuidant^s  objecthn 
commuted  to  a  lump  sum,  and  tbe  employer 
appeals.   Modified  and  affirmed. 

James  0.  Klnsler,  of  Omaha,  for  appellant. 
A.  H.  Bigelow,  of  Omaba,  for  ai^llee. 

Heard  before  MOBBISSEY,  C.  J..  ROSE 
and  AIJ>BIGH.  JJ..  and  BAPBB  and 
STEWABT,  District  Judges. 

STBWART.  District  Judge.  Thia  is  a 
claim  under  the  Workmen's  Oompensatioo 
Act  On  S^Hember  11,  1919,  Qeorge  Trox- 
cU was  about  21.  years  at  agab  and  an  em- 
of  Iforrls  ft  Co.,  asa.  laborw  in  e^^- 
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lant's  packing  hooM.  While  In  the  perform- 
ance ot  hts  duty,  be  fdl  and  bis  bead  was 
caught  between  a  getebar  and  the  cage  of  a 
descending  elevator.  The  company  volun- 
tarily paid  compensatloii  at  tbe  rate  ot  $15 
a  week  for  19  weeks,  ending  January  16, 
1920,  on  wbldi  date  app^ee  bad  returned 
to  work.  In  F^ruary,  following,  a  daim  tor 
compensation  wae  filed,  and  later  an  award 
was  made  by  tbe  compensation  commissioner, 
and,  upon  aK>eal,  by  the  district  court,  of 
$6  a  week,  for  281  weeks,  and  thereafter  at 
the  rate  of  $4JS0  a  week  during  claimant's 
life.  Over  appellant's  (Objection,  tbe  award 
was  ordered  commuted  to  a  lamp  anm.  Mor- 
ris &  Go.  appeal. 

Ai^>ellee  contends  that  his  Injuries  were 
total  and  permanent  within  the  meaning  of 
tbe  Workmen's  Compensation  Act  (Laws 
1913  c,  198).  rendering  it  necessary  for  bim 
to  fit  himself  by  education  for  mental  ratiier 
ih»n  jAysical  labor,  and  making  It  pro|»er  for 
the  court  to  order  oommntattm  to  a  lump- 
smn  payment. 

Appellant  insists  that  disability  ceased  at 
the  cloee  of  appellee's  healing  period,  on 
January  16,  1920,  whra  he  was  able  to  and 
did  return  to  work  at  higher  wages;  also 
that  the  court  was  without  power,  in  tbe 
absence  of  an  agreemrat  between  the  par- 
ties, to  order  commntation. 

Tbe  dlBtzlct  Qourt  In  its  decree  fomtd, 
among  other  thinga: 

'*rbe  court  further  finds  that  said  injury  re- 
sulted in  permanent  disability,  entitling  the 
plaintiff  to  compensation  under  BUbdiviiion  1 
of  section  36^  at  tbe  rate  of  $6  a  week,  daring 
tbe  first  2&L  we^,  after  January  16,  JSOSK  and 
$4.60  a  week  for  the  remainder  of  his  life." 

Tbe  ord^  overruling  tbe  motion  ft>r  a 

new  trial  recites: 

"That  a  special  finding  is  made  that  the 
plaintiff  baa  suffered,  by  reason  of  his  injury 
to  his  jaws  and  bead,  a  16  per  cent,  depletion, 
and  it  is  the  16  per  cent,  depletion  on  which 
tbe  court  bases  the  decision  in  this  case,  con- 
cluding therefrom  that  it  has  by  reason  of  that 
per  cent  unfitted  bim  for  the  work  be  was  en- 
gaged in  at  the  tiiue  he  received  his  said  in- 
juries to  the  full  extent  normal  to  him  in  his 
then  empl<vment:" 

There  was  evldraice  at  tbe  trial  tending 
to  show  that,  as  a  result  at  the  accident,  tbe 
appellee  suffered  a  fracture  of  tbe  upper  jaw, 
of  one  prominent  bone  below  the  eye,  and  tbe 
nasal  bone,  part  of  -which  was  removed,  leav- 
ing the  nose  permanently  disfigured;  that 
two  teeth  were  knocked  out  and  two  others 
broken ;  that  tbe  lateral,  or  side  to  side  mo- 
tion of  tbe  lower  jaw,  was  entirely  and  per- 
manently lost,  thereby  limiting  his  ability 
to  masticate  his  food,  resulting  in  perma- 
nent Impairment  of  the  fanctlons  of  diges- 
tion and  nutrition  about  30  p»  cent;  that, 
since  the  acdd^t,  be  frequently  suffers  from 
headache  and  etomadi  trouhlob  and  fbat  he 


is  physically  debilitated  about  25  per  cent 

About  four  months  after  tbe  injury  hppel- 
lee  was  given  tbree  different  Ugbt  Jobs  by 
appellant,  at  the  same  relative  rate  of  pay 
he  formerly  received,  and  continued  to  work 
for  about  five  months,  when  be  was  assigned 
to  bard  work.  Four  days  later  be  quit  be- 
cause be  could  not  stand  tbe  work,  and  td 
become  a  street  car  conductor  at  increased 
wages  for  longer  hours,  and  to  work  seven 
days  a  week.  He  continued  as  a  street  car 
conductor  for  the  following  year  until  date 
of  trial.  It  also  appears  in  tbe  testimony 
that  during  the  time  he  worked  for  the  street 
car  company,  because  of  relaxed  energy,  ctt 
about  five  occasions  be  arrived  too  late  to 
make  bis  trip,  and  on  about  as  many  occa- 
sions he  was  absent  from  duty  because  of 
Illness,  in  tbe  aggregate  of  about  20  days. 
Practically  aft  of  tbe  conflicting  evidence 
was  between  the  expert  witnesses  In  their 
respective  opinions  of  tbe  condition  of  appel- 
lee's bealtti  and  the  effect  of  bis  Injuries 
upon  his  eamiiv  capacity  and  physical  abit* 
Ity  to  labor. 

[1}  We  are  aatlsfled,  «cc^t  as  to  the  mat- 
ter of  commutation  that  this  case  comes 
witiiln  a  weU-estabUshed  rule  of  lair  <^  this 
state: 

"A  finfinc  ot  tibe  district  coort  on  an  fasue 
ot  fact  In  ft  cwopensatiM  case  will  not  be.  set 
aalde  on  appeal*  where  it  Is  supported  by  suffi- 
cient evidence,  or  where  the  evidence  is  sub- 
stantially conflicting,  unless  the  finding  is 
clearly  wrong."  fiimon  v.  Cathroe  Co.,  lOS 
Neb.  — ,  181  N.  W.  130,  and  cases  cited. 

In  Its  decree  the  trial  court,  so  far  as  It 
la  pertinent  to  quote,  found  as  follows: 

*TFhe  coort  fnrtiier  finds  that  tiie  natare  itf 
plaintUTs  injnry  requires  a  change  in  vocation 
to  one  making  less  demands  upon  his  physical 
strength,  and  for  that  purpose  that  the  pay- 
ments to  be  mad*  should  be  oommoted  to  one 
lump  anm  in  the  authod  provided  by  law.** 

The  above  finding  seems  to  have  been 
based  mainly,  if  not  entirely,  upon  the  opin- 
ions of  tbe  medical  expert  witnesses  that  tbe 
appellee's  condition  required  a  change  of 
vocation.  Neither  the  appellee  nor  bis  wife 
testified  upon  the  subject  The  record  shows 
he  reached  tbe  eighth  grade  In  school,  and 
that  his  career  has  always  been  that  of  a 
farmer  or  laborer.  No  emergency  is  shown, 
and  it  la  purely  problematical  whether  he 
would  be  helped  or  hurt  by  getting  Inmiedi- 
ate  possession  of  his  money. 

{2]  The  spirit  and  intention  of  the  com- 
pensation act  Is  to  safeguard  a  compensa- 
tion award.  Commutation  to  a  lumpsum 
payment  should  be  approved  by  the  courts 
only  for  strong  and  urgent  reasons. 

In  Perry  v.  Huffman  Automobile  Co.,  101 
Neb.  214,  179  N.  W.  502,  this  court  said: 

*^e  Woi^men*s  Compgftation  Act  does  not 
Qontenplatc  the  payment  m  large  sums  of  mon- 
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ey  to  Improvident  employees  or  dependents  who 
may  lose  it  and  become  a  charge  on  the  public, 
but  BB  a  seueral  rule  reQoirea  employers  to  pay 
injared  employees  compensation  in  small  period- 
ical payments  at  short  interrals." 

The  evidence  being  ample  to  sustain  the 
Jodgment,  Issues  of  fact  determined  will  not 
be  dlBtarbed.  except  as  to  the  manner  of 
making  payraenta. 

The  Judgment  of  the  district  court  Is  modi- 
fled  to  re<iuire  weekly  payments  Instead  of 
awarding  a  lump  sum,  and.  as  modified.  Is 
affirmed. 

Affirmed,  as  modified. 


EDWARDS  V.  HASTINGS  DISTRIBUTING 
CO.  at  al.   (No.  21958.) 

(Snprema  Ooart  of  Nebraska.  Feb.  16,  1022.) 

(ByUabtu  by  ike  Oom^) 

1.  Appeal  aid  error  <t»7eO(2)-^ssloiiaieat 
act  pointing  out  pages  In  abstraot  or  bill  of 
•xcaptioni  where  the  UialleBiid  mllai  nay 
be  foaad  insufficient. 

"On  appeal,  an  assignment  that  there  was 
error  in  admitting  oTideoce  may  be  disregard- 
ed, where  appellant  in  his  brief  falls  to  point 
oot  tha  PMiea  in  the  abstract  or  bUl  «f  excep- 
tions where  tha  challenged  ndtng  may  be 
found.**  Uensinger  Ainsworth  lAj^t  ft  Pow- 
er Co.,  M  Neb.  406, 148  N.  W.  476. 

2.  Appeal  anri  amr  ^»I002— Vartfst  n  eon- 
fllcUiB  avldeioa  aat  MstarM. 

Where  the  evidenee  conflicts  with  respect  to 
material  matter,  the  var^t  will  not  he  set 
aside  if  there  is  soflSdent  evidence  to  support  it 

3.  Sales  «=3»82(2),  174— Cash  sale  preauned 
where  no  time  of  payment  stated;  buyer  not 
•■titled  to  postessloo  nntll  prloa  Is  paid. 

"Where  the  time  of  payment  is  not  fixed 
tv  the  contract  of  sole,  the  law  preaomes  a 
cash  sals^  and,  while  title  may  bare  passed  to 
the  buyer,  he  is  not  entitled  to  possession  ontil 
the  full  purchase  price  has  been  paid  or  ten- 
dered." Baker  t.  McDonald.  74  Neb.  696.  104 
N.  W.  92S,  IL.  It.  A.  (N.  8.)  474. 

4.  Sales  ^174— Bayer's  refnal  to  pasf  for 
good*  MlvarMl  raltevad  salltr  of  obllgatlM  to 
nitko  furtbar  daHvarlaa. 

A  contract  for  the  sale  of  seven  carloads 
of  potatoes  did  not  fix  the  time  of  payment. 
The  cars  were  severally  shipped  in  installments. 
Pefeodant  paid  for  the  first  three  cars  as  they 
separately  arrived,  but  refused  to  pay  for  the 
fourth  car  on  arrival  Thereupon  plaintiff  re- 
fused to  make  further  ahipments.  Held  that, 
in  view  of  the  meaning  placed  upon  the  contract 
by  the  parties  in  respect  of  time  of  payment, 
plaintiff  was  clearly  within  his  rights. 

5.  Contraots  ^170(1)— Practloal  Interpreta- 
tion q\van  contracts  by  parties  bofore  oon- 
troversy  ordinarily  followed. 

"The  practical  interpretation  given  their 
contracts  by  the  parties  to  them  while  they 


are  engaged  in  their  performance,  and  before 
any  controven^  baa  arisen  concerning  them, 
is  one  of  the  best  Indicatims  at  Hieir  tme  in- 
tent, and  the  oonrts  win  ordtoaclly  enforce  andi 
conatmction."  Cady  t.  TraTelerrt"  Ina.  Go.*  S3 
Neb.  684. 142  N.  W.  107. 

6.  Contraots  «=»l70(i)  —  Constmotloo  giveo 
oontraot  with  respect  to  time  of  paymeat  or- 
dinarily oonotmive. 

In  the  absence  <d  fraud  or  mistake,  the 
meaning  placed  upon  a  contract  bj  tho  parties^ 
which,  is  silent  in  respect  of  the  time  of  pay- 
ment, is  ordinarily  conduaiTe  of  tholr  respec- 
tive rights. 

7.  RovmlblB  error  sot  shows  |y  asslgsmasU 

of  orror. 

The  assignments  of  alleged  error  examined, 
and  htM  that  reverriUe  error  does  not  appear. 

Appeal  from  District  Court;  Adams  Goiue 
ty;   Dnngan,  Judge. 

Action  by  Harvey  H.  Edwards  against  tho 
Hastings  DlatrlbutlnK  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Stiner  ft  Boslaugh  and  W.  If.  Whelan,  all 
of  Hastlnge,  for  apptilants. 

Crow  &  Larsen,  of  Bastings,  for  app^lee. 

Heard  before  MOKHISSEY,  a  J.,  and 
LETTON,  BOSE,  DEAN,  AIJ>BICB,  DAT, 
and  rLANSBUBO,  JJ. 

DEAN,  J.  PlalntUT  sued  and  recovered  a 
verdict  and  Judgment  for  $980.79  under  a 
contract  for  the  sale  of  a  quantity  of  po- 
tatoes to  tho  defendant  company,  which  was 
engaged  in  the  produce  bnslneBB  at  TT^afiTiipT 
Defendant  appealed. 

October  1^  1919.  plalntltr  wired  this  offer 
to  defwdant: 

"Offer  6  cars  very  fine  V.  8.  No.  1  Bed  lOngs 
sacked,  two  fifty-five,  delivered.  May  have  one 
or  two  cars  fancy  No.  1  Whites.  Not  snre. 
This  stock  all  comes  from  one  man  and  will  be 
graded  and  cleaned  in  nice  8hm>e.  May  haTO 
load  Goring  account  car  shortage." 

Defendant  wired  this  r^ly: 

"Take  five  cara  Bangs  sacked  your  price. 
Yon  have  our  confidence  as  a  potato  maiL** 

Within  a  week  atba  tb»  endmnge  of  the 
telegrams,  but  (m  different  days,  ttiree  cars 
of  potatoes  were  shUtped  to  d^ttidant  The 
first  car  was  paid  by  defaiOanrs  cbeck. 
Plaintiff  drew  on  defmdant  for  the  second 
and  third  cars,  as  delivered,  and  each  draft 
was  paid  on  arrival  at  destlnatkm.  A  few 
days  thereafter  a  fourth  car  was  shii^ed 
to  defendant  The  bill  of  lading  was  ac- 
companied by  a  draft,  but  It  was  i>rotested 
and  returned  unpaid.  In  about  ten  days  an- 
other draft  for  the  same  car  was  retnmed 
unpaid  and  subsequentiy  a  third  draft  was 
dishonored.   The  suit  followed. 
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Defendant  pleaded  that  none  of  tbe  four 
cars  were  of  tbe  variety  of  potatoes  wblcb 
were  represented  In  the  contract,  and  fur- 
ther pleaded  that  the  potatoes  were  so  de- 
cayed, nnsonnd,  frosted,  and  unmarketaUe 
that  there  was  a  loss  of  abont  9290  on  tbe 
flrat  and  fourth  cars  because  of  snch  de- 
fects, and  that  because  of  plalntUTs  faUme 
to  deliver  the  remakiliic  cars  It  lost  Vl,2ei> 
In  profits. 

[1]  Defendant  assigns  as  error  the  refusal 
to  adinlt  certain  evidence  oftered.  But  no 
reference  Is  made  in  the  brief  to  the  pages 
or  to  the  places  In  tbe  record  where  such 
evidence  may  be  found..  Suio'eme  Court  rale 
12d  (94  Neb.  xi,  172  N.  W.  Till)  provides  that 
assignments  of  alleged  error  which  are  mo- 
tioned in  a  brief  without  reference  to  the 
pages  in  the  abstract  or  bill  of  exceptions 
where  tbe  challenged  ruling  may  be  found 
will  be  deemed  to  hav«»  been  abandoned. 
Menslnger  v.  Ainsworth  Light  &  Power  Co., 
M  Neb.  466,  143  N.  W.  475. 

[2]  Defendant  introduced  evidence  tending 
to  support  the  allegations  of  Its  answer  with 
respect  to  tbe  four  cars  which  were  delivered. 
The  evidence  introduced  by  plainticr  was  to 
tbe  c<mtrary.  No  good  purpose  would  be 
served  by  taking  up  ap&ce  to  discuss  tbe  evi- 
I  dence  in  detail.  It  Is  sufficient  to  say  that 
it  relates  to  disputed  questions  of  fact  which 
were  submitted  to  and  decided  by  the  Jury. 
We  find,  however,  there  is  suffldmt  evidence 
to  support  the  verdict,  so  that  it  will  not 
he  disturbed  unless  errors  of  law  are  pointed 
out  and  discussed  which  require  a  reversal 
of  the  Judgment 

[3]  It  wiU  be  noted  that  there  Is  nothing  In 
the  contract— 'the  telegrams  constituting  the 
contract — which  definitely  fixed  tbe  time  of 
payment  In  such  case  the  rule  In  this  state 
Is  that,  when  the  time  of  payment  Is  not 
fixed,  a  cash  payment  is  contemplated.  In 
Baker  v.  McDonald.  74  Neb:  685.  104  N.  W. 
923,  1  L.  B.  A.  (N.  S.)  474,  we  said : 

"Where  the  time  of  payment  is  not  fixed  by 
tbe  contract  of  sale,  the  law  presumes  a  caiii 

sale,  and,  while  title  may  have  passed  to  the 

buyer,  he  Is  not  entitled  to  possession  until  tbe 
fnll  parcbase  price  has  been  paid  or  tendered." 

In  Behrcnds  v.  B*^9ch!ag,  BO  Neb.  304,  69 
N.  W.  835,  where  the  time  of  payment  was 
not  fixed,  it  was  held  that  d^very  and  pay- 
ment were  to  be  concurrait  acts. 

In  wmiston.  Sales.  805,  S  467.  It  is  said: 

"If  it  be  granted  that  upon  a  true  emstrne- 
tion  a  contract  is  divisible,  the  obligations  of 
the  buyer  and  seller  in  regard  to  any  on«  in- 
stallment are  for  tbe  most  part  to  be  deter- 
mined as  if  thst  Installment  coostituted  the 
whole  contract.  Thas,  if  no  time  is  fixed  show- 
log  an  intention  inconsistent  with  concarrent 
performance,  the  seller  wiD  not  b«  bound  to 
deliver  the  installment  antil  the  bnyer  pays 
the  price,  and,  conversely,  the  bnyer  wUl  not 


be  bound  to  pay  the  price  unless  the  sdler  de- 
livers the  goods." 

|H-7]  There  is  no  amblgoity  In  the  terms  of 
the  contract  True,  it  Is  silent  with  respect 
to  the  time  of  paymait.  but  that  feature  Is 
not  important  In  view  of  the  Int^retatlon 
of  the  contract  by  the  parties  tbemsdves, 
three  cars  having  been  separately  paid  for 
upon  delivery.  Tbe  only  reaatmaUe  infers 
ence  to  he  drawn  from  the  condact  of  the 
pamea,  with  respect  to  time  of  paymoit.  is 
that  both  of  them  contemplated  that  eadi 
car  should  be  paid  for  upon  delivery.  In 
Cady  T.  Travelers'  Ins.  Co..  03  Neb.  634,  142 
N.  W.  107,  it  is  said: 

"The  practical  interpretation  given  their  con- 
tracts by  the  parties  to  them  while  they  are 
engaged  in  thdr  performance,  and  before  any 
controversy  has  arisen  concerning  them,  is  one 
of  the  best  {ndieadons  of  their  true  intent,  and 
the  courts  wHl  ordinarily  enforce  sodi  con- 
struction." 

Under  the  law  and  the  facts  before  ns, 
plaintiff  was  clearly  within  his  rights.  The 
conduslou  la  that  revoKlble  mcs  has  not 
been  shown. 

The  Jodgmoit  is  afllnned. 


LARSON  V.  STATE.   (No.  22199.) 
(Supreme  Court  of  Nebraska.  Feb.  16,  19S2.) 

(Byllabua  hv  fh^  Court.) 

1.  Embezzlemeet  «=s>3(^lBinaterial  that  aams 
of  oorporatlon,  owner  of  property  epibezzied, 
differed  from  that  designated  In  InformatlOB. 

In  a  prosecntton  upon  a  diarge  of  embez- 
zlement from  a  corporation,  the  fact  that  the 
name  by  which  Uie  eorporatimi  is  designated  in 
the  hiformation  differs  from  the  one  aas^ed 
to  It  in  Its  arUdea  of  ineorporatlMi  Is  Immate- 
rial, if  the  corjwration  Is  the  same  and  the  cor- 
porate name  set  out  in  the  information  is  the 
one  ondei  which  it  does  business  and  by  which 
it  was  known  at  the  time  of  the  alleged  embes- 
zlement 

2.  EnbeiztsniMt  «s»44(4)-EvldeBoe  heli  te 
prove  embezzled  ehaok  to  have  heea  proper^ 
of  corporation  named  In  Indictment. 

The  evidence  in  the  record  heUt  to  be  suffi- 
cient to  sustsin  tile  verdict 

(AMmoMl  StOdbua  fty  BdHorM  Biaff.) 

3.  Embezzlement  «=»44 (4)— Formal  proof  of 
Incorporation  of  corporation  from  which  de- 
fendant was  alleged  to  have  embezzled  not 
necessary. 

In  prosecution  for  embezzlement  from  a 
corporation,  It  was  not  necessary  to  make  for- 
mal proof  of  tbe  incorporation  of  the  named 
corporation;  the  introduction  Id  evidence  of  a 
contract  designating  It  as  a  eorporatloa  and  of 
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o&et  cTidence  £hat  It  co&BiBted  of  stockholders, 
directors  and  officers  being  suffident. 

Brror  to  District  Court,  Dixon  C!ounty; 
Graves,  Judge. 

H.  B.  lArson  was  convicted  ot  embezsle- 
meat,  and  he  brings  error.  Affirmed. 

J.  X  McOarttay  and  P.  F.  Terzani*  botb  of 
Fonca,  for  plaintiff  In  error. 

Clarmoe  A.  Darls,  Atiy.  Oen.,  Obarles  S. 
Reed,  Asst  Atty.  Oen.,  and  O.  A.  Kingsbury, 
Co.  Atty.,  of  Fonca,  for  the  State. 

Heard  before  MORRISSEY,  C.  J.,  FLAXS- 
BURG  and  ALDRICH.  JJ..  and  HOSTET- 
L&R  and  MORNING,  District  Judges. 

MORNING,  District  Judge.  The  defend- 
ant was  convicted  of  the  crime  of  embezzle* 
ment  in  the  district  court  tor  Dixon  county 
and  was  sentenced  to  a  term  in  the  state 
penitentiary,  and  prosecutes  error  to  this 
court. 

The  count  of  the  Information  upon  which 
the  conviction  was  had  charged  that  on  the 
2lBt  day  of  June,  1919,  in  Dixon  county,  the 
defendant  then  and  there  being  tira  agent  of 
the  Farmers'  Uni<m  Elevator  Company,  a  cor- 
poration of  Dixon  county,  Veto.,  did  th^  and 
there,  wblle  acting  as  such  agent  and  by  vir- 
tue of  such  employment  as  agrat  of  said 
Farmen^  Union  Mevator  Company,  receive 
and  take  into  bis  possession  certain  money 
and  <me  certain  bank  check  dated  June  21, 
1919,  of  ttie  amoont  and  value  of  f082^,  the 
property  and  money  ot  the  said  Farmers* 
Unltm  Blevatmr  Company,  and  did  then  and 
there  unlawfully,  fraudulently  and  fsltmious- 
ly  convert  to  bis  own  use  and  did  embesBle 
said  property  and  money,  without  the  assent 
of  the  said  Farmers*  Union  Elevator  Compa- 
ny, his  principal  and  employer.  At  the  dose 
of  the  evidence  for  ttae  prosecutiMi  defend- 
utt  moved  the  court  to  Instruct  tbe  jury  to 
return  a  verdict  of  not  gull^,  which,  was 
overruled,  and  tbls  ruling  Is  assigned  as  er- 
ror. An  examination  of  the  record  cmvlnces 
us  that  the  court  did  not  err  In  overruling 
said  motion.  There  was  snfllclent  evidence 
Introduced  by  ttie  state  to  Justify  the  submis- 
sion of  tbe  question  of  defaidanfs  guilt  to 
the  Jury. 

[31  The  dilef  contention  of  plalntllf  in  er- 
ror is  that  tbe  verdict  is  not  sustained  by 
the  evidence.  It  Is  insisted  that  under  the 
rule  aonounced  in  McAleer  t.  State,  46  Neb. 
116.  64  N.  W.  358,  it  was  necessary  for  the 
state  to  establish  the  corporate  character  of 
the  Farmers'  Union  Elevator  Company,  nam- 
ed in  the  information  as  the  employer  of 
the  accused  and  as  owner  of  the  check  and 
m<mey  alleged  to  have  been  embezzled,  and 
that  there  was  a  want  of  evidence  to  show 
such  corporate  character.  Formal  proof  of 
the  incorporation  of  the  E^rmers'  Union  EU- 
evator  Company  was  not  made^  but  this  was 


not  necessary.  The  contract  by  which  tbe 
defendant  was  employed  was  in  writing, 
signed  by  defendant,  and  it  designates  the 
employer  as  "The  Farmers'  Union  Elevator 
Co.,  a  corporation  of  Dixon,  Nebraska,  party 
of  the  first  part"  This  was  placed  in  evl- 
d«ice.  and  It  la  not  only  an  admission  by  the 
defendant  that  his  employer  was  a  corpora- 
tion,  but  it  was  evld^oe  that  said  employer 
was  assuming  to  act  as  a  corporation.  The 
evidence  shows  that .  said  company  bad  S4 
stockholders,  a  board  of  directors,  a  presl- 
deut,  secretary  and  treasurer,  and  that  meet- 
ings of  the  stockholders  and  directors  were 
h^d  and  that  It  did  business  in  the  name 
of  the  Farmer^  Union  Elevator  Company. 
In  Braithwalte  v.  State,  28  Neb.  832,  46  N. 
W.  247,  the  court  cited  with  approval  Burke 
V.  State,  34  Ohio  St.  79.  wherein  an  Instruc- 
tion by  tbe  court  to  the  effect  that  it  was 
"sufllcient  to  prove  by  reputation  that  there 
was,  at  the  time  when  tbe  crime  Is  alleged 
to  have  been  committed,  a  corporation  known 
by  that  name,"  waa  apiwoved.  In  the  pres- 
ent case  the  defendant  himself  reot^cniaed. 
in  the  contract  of  employment  signed  by  him. 
that  his  employer  was  in  fact  a  corporation, 
and  that  it  was  doing  business  under  the 
name  by  which  It  was  designated  In  tbe 
information.  i 
On  cross-examination  of  J.  3.  Stanley, 
president  of  the  Farmers'  Uni<m  SSevator 
Ctmipany,  counsel  for  defense  exblbtted  what 
purported  to  be  the  constttntlon  and  tqr-laws 
of  the  corporation,  and  developed  the  Mlow- 
Ing  testimony  relative  thoeto: 

"Q.  I  will  ask  y«a  to  examine  this  little  bo<^ 
marked  Defendant's  Exhibit  1,  and  state  If 
H  be  the  constitution  and  Inlaws  of  the  com- 
pany concerning  which  you  have  been  testify- 
ing  and  by  which  tiie  defendant  was  employed? 
A.  Yes,  sir;  I  think  it  ia.  Q.  As  president  yoa 
have  seen  such  copies  ss  these  around  the 
office?  A.  Yes,  sir.  Q.  And  this,  you  think, 
c6ntainB  the  constitution  and  by-laws  of  the 
association?    A.  Yea,  sir." 

Defendant's  counsel  ttuax  offered  and  read 
In  evidence  artlde  1  <tf  Oie  document,  as  fol- 
lows: 

"The  name  of  this  corporation  shall  be  th« 
Dixon  Farmers'  Union  Elevator  Co-operative 
Association." 

[1]  Defendant's  counsel  Insists,  In  sub- 
stance, that  this  evidence  shows  that  the  cor- 
poration by  which  defendant  was  employed 
was  the  IHxon  Farmers'  Union  Elevator  Co- 
operative Association,  and  not  the  Farmers* 
Union  Elevator  Company,  as  alleged  In  the 
information,  and  that  there  is  a  fatal  vari- 
ance between  the  allegation  of  the  informa- 
tion and  the  proof  as  to  the  name  of  the  cor- 
poration, and  that  it  also  shows  that  there 
was  no  such  corporati<m  In  Dixon  county, 
by  which  defendant  was  «niAoyed,  as  that 
named  in  tbe  information.  Granting  that  the 
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evidence  referred  to  shows  that  the  legal 
name  of  the  corporation  was  the  "Dixon  Far- 
mers' Union  Elevator  Co-operatlTe  Associa- 
tion," does  it  prove  anything  other  than  that 
the  corporation  was,  at  the  time,  doing  bnsi' 
nesB  under  an  assumed  name  somewhat 
shorter  and  slightly  different  from  the  one 
under  which  it  was  Incorporated?  If  the 
evidence  had  shown  that  the  corporation  was 
doing  business  undCT  the  name  of  Dixon  Far- 
mers' Union  Elevator  Co-operative  Associa- 
tion, instead  of  the  name  set  out  In  the  In- 
formation, no  doubt  the  variance  between  the 
allegation  of  the  Information  and  the  proof 
would  have  been  fatal,  but  sach  was  not  the 
case.  The  evidence  shows,  without  contra- 
diction, that  the  name  set  out  In  the  Informa- 
tion was  not  only  the  one  used  In  the  writ- 
ten contract  by  which  def^dant  was  employ- 
ed, but  was  also  On  name  by  which  all  of 
its  bus^esB  was  transacted  while  defendant 
woB  employed  by  It  The  above-quoted  evi- 
dence at  the  president  of  the  corporation 
shows  that  the  two  names  rtfer  to  the  same 
corporation,  and  It  removes  sny  possible 
-doubt  that  the  concern  was  s  corporation. 
How  It  came  about  that  the  name  under 
which  It  did  business  was  different  tran  the 
■one  mentioned  In  the  above-quoted  proTisIon 
the  constitutioD  and  by-laws  the  record 
does  not  disclose  nor  do  we  regard  tt  as  ma- 
terisL  If  the  Injured  par^  Is  known  as  well 
'by  one  name  as  another,  he  may  be  designat- 
ed In  an  information  by  either.  14  B.  0.  h. 
182,  f  28;  22  Cyc  348,  350;  SUte  v.  Glaze, 
9  Ala.  283;  Gonunmiwealth  v.  Trainer,  123 
Mass.  414;  State  v.  Davis,  100  N.  O.  780,  14 
S.  E.  66;  Bell  T.  State,  .26  Tex.  674.  And, 
since  a  corporation,  as  well  as  an  individual, 
may  have^  or  be  known  by,  more  than  one 
name,  we  see  no  reasmi  wbj  the  same  nde 
should  not  apply  where  the  Injured  party  Is 
«Ueged  to  be  a  corporation.  1  Clark  ft  Ifar- 
Bhall^  Corporations  (llth  Ed.)  H  SI,  62. 

[2]  Defendant  also  Insists  that  the  evidence 
was  not  suffldent  to  prove  that  th6  check  de- 
scribed in  the  count  of  the  information  upon 
which  he  was  convicted  was  the  property 
of  the  Farm^'  Union  Ellevator  Company. 
John  Curley  went  to  the  elevator  of  said  cor- 
poration at  Dixon,  where  defendant  was  In 
sole  charge,  and  bought  a  quantity  of  com, 
giving  his  check  In  the  sum  of  |1,(K^.48  pay- 
able to  the  order  of  the  Farmers'  Union  El- 
evator Company  In  payment.  Defendant  had 
-charge  of  the  checking  account  of  said  corpo- 
ration at  Dixon,  and  his  usual  custom  was 
to  deposit  moneys  received  by  him  for  his 
employer  In  its  bank  account,  which  was  in 
the  name  of  the  corporation.  That  course 
was  not  pursued,  however,  with  the  check 
for  91.(Kj6.48  above  mentioned.  He  traded 
said  check  to  one  Boe  for  two  other  checks, 
one  for  $473.66  payable  to  the  order  of  Far- 
mers' Union  Elevator  Company,  which  he 
-d^odtsd  to  the  credit  of  said  eanpsnj,  vad 


one  for  $582.93  payable  to  his  own  order, 
which  he  deposited  to  his  own  credit  and 
which  was  duly  honored,  and  defendant  re- 
ceived and  retained  the  proceeds  of  it,  and 
failed  in  any  manner  to  account  thwefor  to 
his  employ^^  This  last-mentioned  check 
is  the  one  described  In  the  count  ot  the  in- 
formation upon  which  he  was  convicted.  De- 
fendant was  a  witness  in  bis  own  behalf.  He 
claims  that,  while  In  charge  of  the  elevator 
of  said  company  at  Dlzon,  at  a  salary  of 
$125  a  month,  he  purchased  with  his  own 
funds  certain  corn  from  a  man  named  John- 
son; that  he  placed  said  corn  in  one  of  the 
bins  in  the  company's  levator,  and  that  said 
com  was  a  part  of  the  com  sold  to  John  Cur- 
ley, and  that  ¥582.93  of  the  amount  incltfded 
In  the  check  of  John  Curley  for  ^,066.48 
represented  that  portion  of  the  com  which 
belonged  to  blm.  He  ex^alns  the  method 
of  handling  the  large  check  thus ; 

"Q.  What  did  ym  do  with  BfaddUt  1  after  it 
eame  Into  year  posBessi<»,  after  it  was  ddlver- 
ed  to  yon  by  Hr.  OaOtjl  A.  I  traded  it  off 
for  two  cbe^.  Q.  Ton  traded  it?  A.  Yes. 
■Ir.  Q.  Who  did  yon  trade  it  to?  A.  Oeorse 
E.  Boe,  manager  of  Fanners*  Elevator  at  Car- 
rolL  *  *  •  Q.  And  where  did  you  and  O. 
Blam  Bo«  make  the  trade?  A.  At  Dixon.  Neb. 
Q.  And  yoo  traded  Exhibit  1  (the  cheek  for 
$1,066.43)  for.  Bzhlblts  4  ($682.08)  and  6 
<$473.6e)?    A.  I  tnded  No.  I  for  4  and  5. 

*  *  *  Q.  Instead  of  trading  that  cheek  for 
two  more  checks,  why  didn't  you  deposit  that 
money  in  the  Dbcon  State  Bank  as  yoo  for- 
merly had  done?  A.  That  check  didn't  belong 
to  the  Fanners'  Snevator,  the  full  amount  Q. 
Why  didn't  you  go  to  the  bank  and  deposit  It 
and  have  $682.93  credited  to  your  account  and 
$478J(6  credited  to  the  elevator  account? 

•  •  •  A.  I  don't  know  why  I  didn't.  Q.  Is 
that  the  only  ' answer  yon  can  gtve?  A.  Tea, 
sir.  Q.  After  receivhic  those  dieAs,  Bzhfb- 
its  4  and  6,  what  did  you  do  with  them?  A. 
Deposited  them  In  the  Dixon  State  Bank.  Q. 
$^^2^  to  yonr  prirate  aceoont?  A.  Tea.  sir. 
Q.  Aid  $478J!S  to  the  elevator  account?  A. 
Yes,  sir." 

Defendant  further  testified  that  Boe  came 
to  Dixon  to  make  the  trade  of  said  checks 
with  him;  that  defendant  sent  for  him,  and 
he  came  for  that  express  purpose,  and  that 
he  held  tbe  large  check  until  Boe  came.  He 
was  unable  to  give  any  very  satisfactory  in- 
formation concerning  tbe  man  from  whom 
he  purchased  the  com  which  he  claimed  was 
his,  except  that  his  name  was  Johnson  and 
that  be  aeemed  to  Iw  a  farmer.  J<^son  was 
not  called  by  him  as  a  witness,  defendant 
claiming  that  lie  had  made  inquiry,  but  could 
not  find  him.  He  claims  to  have  paid  John- 
son over  $600  for  the  corn,  such  paymait 
being  made  In  cash.  The  whole  story  told 
by  defendant,  in  explanation  of  bis  theory 
that  the  check  for  $682.93  did  not  belong  to 
his  employer,  but  was  his  own  private  prop- 
erty, was  not  calculated  to  convince  a  Jury 
of  its  trotbt  and  the  Jui^  wwe  amply  Justi- 
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fled  Is  not  bdlevlng  It  There  is  ample  tes- 
timony ta  the  record  to  support  the  conten- 
tion of  the  state  that  the  check  for  J582.&3 
was  the  property  of  the  Fanners'  Union  El- 
evator Company,  and  the  verdict  of  the  Jury 
that  defendant  is  guilty  of  embezzling  It  Is 
well  sustained  by  the  evidence. 
.  The  record  Is  free  from  error,  and  the 
Judgment  is 
Affirmed. 


DYSON  V.  STATE.    (No.  21929.) 
(Supreme  Court  of  Nebraska.   Feb.  16.  1022.) 

(BvUahuM  ty  the  Court.) 

1.  Crinlnal  law  ^s^^lO— Cosvletion  nay  rett 
H  ioeomptlee^s  iiMoiToborated  evldanoe  and 
other  tettlnony  satisQriRg  beyond  raasonable 
doaM. 

"A  conviction  njay  rett  upon  the  uncorrob- 
orated evidence  of  an  accomplice  when  inffi- 
dent,  in  connection  with  the  other  evidence,  to 
satisfy  the  Jnry  beyond  a  reasonable  doubt 
of  the  Kuilt  of  the  accnsed."  Lawhead  v. 
State,  46  Neb.  607,  65  N.  W.  779;  Hotter  v. 
Bute,  108  Neb.  601,  181  N.  W.  862. 

2.  Criminal  law  «=3e29( I)— Refusal  of  In- 
struction on  natter  covered  by  one  given  Is 
not  error. 

Where  a  proposition  embodied  In  a  re- 
quested instruction  is  covered  by  an  instruc- 
tion given  by  the  court  on  its  own  motion, 
it  is  not  error  to  refuse  to  give  an  instruction 
in  the  language  requested  by  a  party  to  a  suit. 

3.  Criminal  law  «=»742(2),  78l>(  I )— Weight  of 
aooomplloe's  testimony  Is  for  the  Jury. 

While  the  attention  of  the  Jury  is  properly 
directed  to  the  importance  of  cautiously  con- 
sidering the  testimony  of  an  accomplice,  the 
weight  to  be  given  such  testimony,  as  in  the 
case  of  other  witnesses.  Is  a  matter  ezduslvely 
for  the  determiDation  of  the  jury. 

4.  Burglary  «=341(1)— Evldenot  heU  to  su- 
taln  oonvlctlon. 

Evidence  examined,  and  fceU  sufficient  to 
sustain  the  verdict. 

Error  to  District  Court,  Bforrlll  (bounty; 
Welch,  Judge. 

Allan  Dyson  was  convicted  of  burglary, 
and  be  tuings  error.  Affirmed. 

B.  J.  Greene  and  H.  C.  Wilson,  both  of 
Lincoln,  and  Richards  ft  Carter,  of  Bayard, 
for  plaintiff  In  error. 

Clarence  A.  Davis,  Atty.  Qea.,  and  O.  L. 
Dort,  AsBt  Atty.  Gen.,  for  the  Btat& 

Heard  before  MOBBISSEX,  C.  J.,  ALD- 
BICH.  FLANSBURG.  and  ROSE,  JJ.,  and 
BROWN  and  ELDRED,  District  Judges. 

ELDRBD,  District  Judge.  The  plaintiff 
In  error,  hereinafter  called  the  defendant, 


was  cfHiTicted  of  the  offense  of  burglary. 
The  Information  (barges  that  the  offense  was 
committed  on  the  Ist  day  of  Nov^nber,  ^20, 
In  Morrill  county,  Nebraska,  by  lH«aklng  and 
entering  a  certain  box  car  of  the  Chicago, 
Burlington  &  Quincy  Railroad  Company, 
with  the  Intent  to  steal  goods  of  the  said 
company.  It  is  not  contended  that  the  de- 
fendant personally  or  alone  committed  the 
act  (Aarged.  The  theory  of  the  prosecution 
Is  that  the  accused  was  one  ctf  three  parties 
who  were  present  at  the  time  of  the  alleged 
burglary,  acting  in  pursuance  of  a  commoa 
design,  with  the  intent  to  commit  the  of- 
fense charged. 

The  principal  reason  urged  for  the  reversal 
of  the  Judgment  is  that  the  verdict  Is  not  sus- 
tained by  sufflciait  evidence.  TheconvIctlon» 
to  a  large  extent,  rests  upon  the  testimony  ot 
one  Orville  Craln,  who  testlQed,  that  he 
knew  Allan  Dyson  (the  defmdant)  and  Mor- 
ris Casey  on  or  about  November  1,  1920; 
that  he  recalled  being  over  at  the  "T"  with 
Allan  Dyson  and  Morris  Casey  at  that  time ; 
that  a  car  was  broken  Into  by  Casey,  about 
six  caddies  of  tobacco  were  taken  from  the  car 
by  Casey  and  handed  over  to  the  witness ;  that 
Dyson  was  present  at  the  time  and  all  three- 
went  back  to  Bridgeport,  went  down  the  al- 
ley to  Charlie  West's  place,  where  they  left 
the  tobacco;  that  he  does  not  remember  If 
the  box  car  was  sealed  up,  but  thinks  it 
was ;  all  three  were  there  together  but  DyscHi 
was  down  at  the  end  of  the  car;  the  car  was 
at  Northport,  on  the  line  of  the  "Burlington." 
The  sherlCt  testified  that  he  found  the  tobac- 
co, claimed  to  have  been  stolen,  In  the  store- 
room back  of  Charlie  West's  house.  Th» 
other  evidence  offered  was  mostly  In  the 
nature  of  corroborative  circumstances.  Al- 
lan Dyson  testified  in  bis  own  behalf,  and 
denied  tbat  he  was  present  at  the  time  of 
the  alleged  burglary,  or  that  he  in  any  man- 
ner partldpated  in  the  offense. 

The  Jury  were  properly  instructed  by  the 
court  that,  before  they  could  find  tlie  de- 
fendant guilty,  they  must  find  that  the  car 
was  fcffdbly  broken  into  and  altered;  that 
the  defendant  was  personally  present,  acting 
with  the  person  who  actually  used  forc^  in 
pursuance  of  a  common  design,  and  with  the- 
Intent  to  so  participate  In  the  act  as  to  in- 
sure the  success  of  a  common  aitetprl8& 
ThQ  court  also  fairly  Instructed  fiie  JuzTt 
both  at  the  request  of  the  defendant,  asA 
on  Its  own  motion,  r^ardlng  the  wdi^t  to- 
be  given  the  testimony  of  an  accomj^ce. 

It  appears  that  the  d^endant  was  not  the 
party,  who  actually  broke  and  entered  Qw 
car  in  question;  but  If  the  Jury  wwe  satlft- 
fled  from  the  testimony  and  the  Burronndins 
circumstances  disclosed  hy  the  evidence  tbat 
the  defendant  was  personally  present,  wifii 
the  party  actually  doing  the  breaking  and 
entering;  at  the  time  the  alleged  offense  wan. 
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committed,  or  stood  guard  while  the  act  was 
being  accomplished,  and  that  his  presence 
and  acta  at  that  time  were  In  pursuance  of 
A  common  design,  and  with  the  intent  on  his 
part  to  so  participate  therein  as  to  Insure 
the  success  of  the  enterprise,  that  was  a 
sufficient  participation  to  make  Mm  a  party 
to  the  commission  of  the  ofTense. 

[1]  It  1b  well  established  in  this  state  that 
■a  conviction  may  rest  upon  the  uncorroborat- 
ed evidence  of  an  accomplice,  when  sufficient. 
In  connection  with  the  other  evidence,  to 
satisfy  the  Jury  beyond  a  reasonable  doubt 
-of  the  guilt  of  the  accused.  Hutter  v.  State, 
105  Neb.  601,  181  N.  W.  562;  Lawhead  t. 
State,  46  Neb.  607,  65  N.  W,  7T9. 

The  testimony  was  sufficient  to  carry  the 
question  to  the  Jury,  and  it  was  for  the  jury 
to  determine  Its  weight  The  Jury  and  trial 
court  had  an  opportunity  of  observing  the 
witnesses  while  testifying,  of  which  this 
court  fs  deprived.  The  trial  court  approved 
of  the  verdict  of  the  Jury,  and  rendered'  Judg- 
ment there<m.  It  is  now  urged  that  upon 
the  whole  case  the  evidrace  is  Insufficient 
to  sustain  a  conviction.  We  have  set  out 
enough  of  the  testimony  to  indicate  the  char- 
acter of  the  evidence.  While  the  details  as 
to  the  commission  of  the  offense  were  not 
proved  with  that  care  that  should  be  exer- 
cised pr(»ecutlng  officers  in  cases  of  this 
character^  we  conclude  that  the  case  1b  not 
so  lacking  In  evidence  on  t>ehalf  of  the  state 
as  to  warrant  Interference  by  this  court 

A  number  of  errors  are  assigned  with  ref- 
erence to  the  admission  and  rejection  of 
testimony.  We  have  examined  each  of  such 
assignments  and  And  no  prejudicial  error  in 
the  rulings. 

[2]  Complaint  Is  made  of  the  refusal  to 
give  instruction  No.  1,  requested  by  the  de- 
fendant as  to  the  presumption  of  innocence; 
It  being  urged  that  it  was  one  approved  by 
this  court  While  the  instruction  tendered 
may  be  an  approved  form,  yet  the  trial  court 
gave  an  Instruction  emt>odylng  in  substance 
the  proposition  covered  by  the  requested  in- 
struction. The  court  having  fully  covered 
the  proposition  in  its  own  Instructions,  did 
not  err  in  refusing  to  give  the  instruction  in 
the  language  requested  by  the  defendant 

At  the  request  of  the  defendant  the  Jury 
were  Instmcted:' 

"The  fact  that  a  p«r8on  is  an  accomplice  In 
a  commission  of  a  crime  goes  to  his  credibility 
MM  a  witness,  and  an  aocompllca  ia  not  entitled 
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to  the  fall  credit  stven  to  the  other  witnesses. 
You  win  receive  audi  testimony  with  caution, 
closely  scrutinize  it  in  the  light  of  all  the  other 
evidence  in  the  case,  and  give  to  it  such  weight 
as  you  may  think  it  Is  entitled  to  have." 

The  court  also,  on  Its  own  motion,  gave  the 
following  Instruction: 

"The  fact  that  the  witness,  Orville  Craln, 
is  shown  by  his  testimony  to  be  an  accom- 
plice does  not  make  bim  incompetent  as  a  wit- 
Qese;  the  turpitude  of  his  conduct  does  not  dis- 
qualify bim  to  be  a  witneBS.  The  admission  o^ 
an  accomplice  as  a  witness  is  said  to  be  Jus- 
tified by  the  necessity  In  a  case,  and  with  the 
wisdom  of  the  practice  jou  are  not  concerned. 
The  degree  of  credit  which  ought  to  he  given 
to  the  testimony  of  a  witness  who  is  an  ac- 
complice is  a  matter  exclusively  within  your 
province  to  decide.  Great  caution  In  weighing 
such  testimony  is  dictated  by  prudence  and 
sound  reason,  and,  under  the  law,  you  may, 
if  you  see  £t,  act  upon  the  testimony  of  the 
accomplice,  and,  if  satisfied  beyond  a  reason- 
able doubt  from  it  and  all  the  other  evidence  in 
the  case  that  the  defendant  la  gidlty,  then  yon 
should  so  find." 

[S,  4]  The  action  of  the  court  In  giving  the 
last  instruction  is  criticized,  and  it  is  argued 
that  while  the  Instruction  requested  by  the 
defendant  Informed  the  Jury  that. an  accom- 
plice was  not  entitled  to  the  full  credit  giv^ 
other  witnesses,  by  the  Instruction  given  on 
the  court's  own  motion  the  defendant's  in- 
struction was  so  quallSed  as  to  rmder  It 
meaningless  and  inai^IIcable  to  the  testi- 
mony of  the  witness  Grain.  We  do  not  be- 
lieve the  instruction  subject  to  the  criticism 
made.  The  first  sentenc^  of  the  defendant's 
instruction,. standing  alone,  would  somewhat 
Invade  the  province  of  the  Jury;  but  when 
construed  with  the  latter  part  of  the  In- 
struction It  is  not  in  conflict  with  the  in- 
struction given  by  the  court  on  its  own  mo- 
tion, which  advises  the  jury  that  great  cau- 
tion should  be  used  In  weighing  the  testi- 
mony of  an  accomplice,  but  that  the  degree 
of  credit  which  should  be  given  the  testi- 
mony of  such  a  witness  was  a  matter  exclu- 
sively within  the  province  of  the  jury.  The 
rule  embodied  in  the  instruction  is  in  ac- 
cord with  the  former  holdings  of  this  court 
and  with  the  general  rule.  Lamb  v.  State, 
40  Neb.  312,  58  N.  W.  063;  State  v.  Sneff,  22 
Neb.  481,  35  N.  W.  219;  16  C.  J.  605,  {  1422; 
Randall's  Instruction  to  Juries,  {  21. 

finding  no  prejudicial  error  in  the  record, 
the  Judgment  appealed  fr<xu  ia  affirmed. 
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BOURQUIN  V.  ATLANTA  STATE  BANK. 

(No.  22010.) 

(Sapreme  Court  of  Nebraska.  Feb.  16,  1922.) 

(BpUabuB  1)v  tftfl  Court.) 

1.  Prinofpaf  attd  agent  «=;379(9)— Agent  pay< 
Ibb  fuBd  contrary  to  piiaolpal's  dlraotron  Ila- 
Mo  for  aelnal  damaso*  suatalned. 

In  an  action  afcainBt  an  agent  for  dam- 
ages aDeged  to  have  been  caused  by  the  agent'i 
payment  of  a  fund,  contrary  to  the  principal'* 
direction  but  in  line  of  bis  duty,  the  measure 
of  recovery,  generally,  ia  the  actual  damage 
Buatained. 

2.  Prlaelpal  and  agent  «»79<3)— Agent  fall- 
'  Ing  to  take  bond  aa  requested,  bnt  taklaf  an- 
other saoarlty,  bald  not  guilty  of  conversion, 
but  liable  for  prinoipars  actoat  tfaniaaes. 

Where  an  agent  was  authorized  by  his  prin- 
cipal to  pay  money  to  a  certain  person  upon 
that  person  giving  a  bond  for  the  fulfillment  of 
a  promise  to  give  possession  of  real  estate  on 
a  stated  date,  and  the  agent  paid  the  money 
witlioDt  exacting  sndi  bond,  but  taking  another 
and  adequate  purported  secari^,  auch  agent  la 
not  Kollty  of  converflion  of  the  fond,  bat  is  lia- 
ble for  the  actual  damages  the  principal  has 
anflered  1^  reason  of  the  failure  to  follow  the 
faiatnictioiia  of  the  prfndpal. 

Appeal  from  District  Gonrt,  P&^pn  Comi- 
ty ;  Dungan,  Jutlge. 

Action  by  Arthur  h.  Bourguln  against  the 
Atlanta  State  Bank  of  Atlanta,  Neb.  Ver- 
dict and  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
permission  to  tile  amended  pleading  In  ac- 
cordance with  views  expressed.  • 

3.  Q.  Thompson,  of  Alma,  and  James  I. 
Rhea,  of  Holdredge,  for  appellant 

Hastings  &  Uastlng^  of  Qrant.  for  ap- 
pellee. 

Heard  before  M0BBISSE7,  O.  J.,  Air 
DBIOH  and  BUSB,  JJ.,  and  RAPEB  and 
STEWABT,  Diatzict  Judges, 

RAPER,  District  Judge.  Action  in  Pbelps 
county  district  court,  brought  by  uK>^Uee 
against  appellant  bank,  for  alleged  conver- 
sion of  $1,500.  Trial  to  Jury,  with  verdict 
and  judgment  for  appellee,  from  wbl<A  de- 
fendant bank  and  Louis  R.  Grace,  Intervener, 
appeal.  Louis  R.  Grace  had  contracted  to 
sell  to  plaintiff  a  half  section  of  land  in  Per- 
kins county,  for  the  sum  of  $11,200,  $2,000- 
of  which  liad  been  paid  and  the  remainder 
payable  on  March  1,  1919,  when  deed  wa£  to 
be  delivered  and  possession  of  the  farm  giv- 
en. On  March  1, 1010,  the  defendant  bank  re- 
ceived this  telegram: 

"Par  L.  R.  Grace  $7,700  on  receipt  of  deed 
to  north  half  of  section  2,  township  0,  range  87, 
Perkins  county,  Nebraska,  deed  to  run  to  Ar- 
thtur  L.  Bourquin,  draft  following,  [^gned] 
Madrid  Ezdiange  Bank." 


The  USttgram  had  heat  sent  b;  dlrecUm  of 
lAaintlff.  On  fhe  same  day  plaintiff  sent; 
and  defendant  received,  another  telegram: 

"Pay  L.  R.  Grace  (1,600  when  be  fumisbea 
bond  for  Hke  amoant  for  poeaesaion  of  the 
north  half  of  nectton  Z,  township  A,  ra^e  3S, 
Perkins  oonaty,  in  ease  of  faflnre  to  give  pos- 
session by  March  lOlfiv  he  fs  to  refund  $1,- 
600.  Draft  foUowiniK.  [Signed]  A,  U  Boar- 
qnin." 

About  that  date  (probably  the  same  da^ 
plaintiff  sent  to  Ix>uis  B.  Grace  the  f<^wing 
message: 

"I  am  wiring  the  money  to  yonr  bank.  Get 
your  deed  to-day  before  yoo  start  any  pro- 

ceedinga.  A.  L.  Bonrquin." 

This  was  sent  aubeequently  to  the  tel^ams 
to  defendant  bank.  On  the  1st  of  March 
plaintiff  wrote  and  mailed  a  letter  to  defend- 
ant bank  aa  follows: 

**!  tarn  sending  yon  draft  on  Nebr.  State  Bank, 
Uncoln,  Nebr.,  for  $9,200.  In  conformatloa 
our  message  'Pay  L.  B.  Grace  $7,700  when  he 
funishes  deed  to  N.  ^  of  section  2,  9,  88,  Per- 
kins Co.  Nebr.*  Also  message  'Pay  to  L.  B. 
Grace  $1,500*  making  total  of  $9,200.  I  tnist 
this  win  be  satisfactory  to  yon,  and  if  there  ia 
any  ezpenae  attached  to  this  Mr.  Grace  aboold 
pay  it.  Mr.  Grace  promised  to  famish  a  bond 
that  he  will  fandsli  possesrion  of  tliesc  proa- 
isca  or  refund  the  $Ui00  damages. 

"Very  troly  yonrs,  A.  L.  Boorqaln,  GasUer.** 

The  defendant  bank  received  the  draft  for 
$9,200,  paid  the  full  amount  to  Loida  R. 
Grace,  and  received  Grace's  deed  to  plaintiff. 
Instead  of  requiilng  a  bond  from  Grace,  aa 
moitioned  in  the  telegram  and  letter,  the  de- 
foidaut  accepted  the  contract  between  Grace 
and  plaltttlfft  and  on  March  4.  1910,  sott  a 
letter  as  foUows  to  plaintiff  at  Madrid,  Neb.: 

"Dear  Sir:  Received  two  messages  one  let- 
ter with  draft  inclosed  for  $0,200  for  I«.  B. 
Grace.  Grace  to  deliver  deed  to  N.  )6  See;.  2— 
9—38.  We  Indose  deed.  In  B,  Grace  has  de- 
posited with  us  as  surety  for  possession  the 
agreement  between  he  and  you. 

"Very  Reap.  M.  A.  Fiilk,  Cash." 

The  deed  was  inclosed  In  this  letter.  The 
deed  was  recorded  April  3,  1919;  The  de- 
fendant bank  received  no  response  to  this 
letter  until  May  19,  1919.  It  further  appears 
that  Grace  had  contracted  to  bay  the  land 
from  one  Grosebaugti,  and  that  the  plaJnUfT 
had  contracted  to  sell  the  land  after  he  had 
bought  from  Grace.  A  tenant,  J.  A.  Wataon, 
was  In  possession  of  the  land,  but  there  is  no 
competent  evidence  to  show  by  what  right 
he  held  It,  nor  when  his  lease  expired.  The 
plaintiff  was  permitted,  without  proper  qaali- 
flcation,  to  testify  that  the  value  of  the  pos- 
session of  the  land  was  $1,S00,  and  that  he 
had  placed  a  check  in  escrow  in  a  b|uik  at 
Grant  on  March  1,  and  it  la  not  disclosed 
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tliat  jaftlntur  had  anr  ftgreement  wtOi  Wat- 
son hlmiBelf,  nor  does  ttte  erldrace  sliow  the 
amount  of  the  diedc  deposited  in  escrow  in 
the  Grant  bank,  nor  tbe  conditions  of  the  e»- 
■crovr,  n<w  Hiat  Wataon  refiued  to  lamove 
from  the  land  without  the.  payment  ct  some 
money,  nor  that  Watson  had  any  ri|^  to  re- 
an^n  in  poiMession  <tf  the  land. 
'  [1]  There  are  some  oQier  features  of  ttie 
•evidoice  Uiat  it  Is  not  deemed  neceessry  to 
«iT&  ^e  petition  was  framed  upon  the  the- 
ory that  the  defendant  harinc  paid  out  Ute 
f 1,600  without  taking  the  reqaired  bond  from 
Grace  for  poeseeidcsi  of  the  land,  the  defend- 
ant  was  guilty  of  converaion,  and  the  court 
SDbmitted  the  cause  to  the  Jury  upon  an  In- 
struction that,  if  they  found  that  defendant 
Tl<^ted  the  InBtrntrtions  and  paid  the  m<niey 
to  Grace  without  procuring  the  required 
bond,  the  plaintiff  would  be  entitled  to  the 
fall  sum  of  (1,500  and  Interest,  and  the  Jury 
so  found  and  returned  verdict  for  ¥1.500  with 
interest  from  March  15,  1919,  at  7  per  cent, 
a  total  of  91,686.50. 

In  this  we  think  there  was  error.  The 
plaintiff,  if  sncoeesfnl,  was  entitled  only  to 
recover  his  actual  damages.  If  the  defend- 
ant violated  the  Instnictions,  It  was  liable  for 
the  actual  damages.  It  is  often  difficult  to 
diatinguish  between  cases  where  there  is  a 
ocmverston,  and  where  the  facts  show  only  a 
right  of  action  for  damages,  but  In  this  case 
it  is  plain  Oiat  the  measure  of  damages  Is 
t3ie  loss,  If  any,  actually  sustained  by  reason 
of  the  defendant's  conduct.  See  SI  Oyc.  1463, 
1464. 

In  Minneapolis  Trust  Co.  v.  Mather,  181 
N.  X.  20S,  73     E.  087,  It  la  said: 

"It  la  equally  elau  that  the  role  <tf  damages 
as  for  eonverslon  is  not  applicable  to  sQ  cases 
where  a  principal  may  sastaiu  loss  through  the 
negUseoee  or  dlsobe^ence  of  his  agent  [cases 

cited].  The  law  upon  this  subject  is.well  sum- 
med up  by  Bronaon,  J.,  in  McMorris  t.  ^mp- 
son,  21  Wend.  [N.  Y.]  610,  613,  as  follows: 
^The  most  usual  remedies  of  a  principal  against 
his  agent  are  the  action  of  assumpsit  and  a  spe- 
cial action  on  the  case;  Imt  there  can  be  no 
doubt  that  trover  will  sometimes  be  an  aw^Jto- 
priate  remedy.  Tb«  action  may  be  maintained 
whenever  the  afent  has  wrongColly  4*onverted 
the  property  of  his  principal  to  his  own  use, 
and  the  fact  of  converaion  may  be  made  out  by 
showing  either  a  demand  and  refusal,  or  that 
the  sgent  has,  withont  necessity,  sold  or  other- 
wise disposed  of  the  property  contrary  to  his 
instmetions.  When  an  agent  wrongfully  re- 
fuses to  surrender  the  goods  of  his  principal, 
mr  wholly  departs  frmn  his  antbori^  in  dispos- 
ing of  them,  he  makes  the  property  his  own, 
and  may  be  treated  as  a  tort-feasor.  But  there 
must  be  some  act  on  the  part  of  the  agent.  A 
mere  oi^lBslon  of  duty  is  not  enough,  although 
the  property  may  be  lost  in  consequence  of  his 
neglect.  Nor  will  trover  lie  where  the  agent, 
tbongh  wanting  in  good  faith,  has  acted  wlthfat 
the  general  scope  of  his  powers,  lliere  must, 
I  thCnk,  be  an  entire  departure  from  his  au- 
thori^  before  this  action  for  a  conversion  <rf 
the  goods  can  be  mataitalned.*  ** 


In  the  same  case  the  court  qnotea  vrlth  ap- 
proval from  He<4iem,  Agency,  }  476: 

"So  where  an  agent  was  authorized  to  de- 
liver goods  oo  receiving  sufficient  security,  bat 
delivered  them  on  inadequate  security.  It  was 
held  that  trover  would  not  lie.*' 

[Z]  It  Is  obvious,  that  in  this  case  the  proof 
does  not  sustain  the  allegattou  of  conversion. 
PlaintitTs  counsel  deemed  It  necessary  to 
offer  proof  of  the  value  of  the  tenant's  pos- 
session, which  of  itself  indicates  that  they* 
did  not  rely  upon  their  claim  of  conversion. 
The  plaintiff  should  allege  and  on  trial  prove 
the  actual  damage,  if  any. 

The  defendant  in  Its  answer  alleges  that 
plaintiff  ratified  its  act  In  paying  the  money 
to  Grace.  The  proof  offered  on  this  was  that, 
on  March  4,  the  defendant  wrote  a  letter  to 
plaintiff  indosing  his  deed,  and  telling  blm 
Uiat  defendant  had  received  the  agreement 
tor  the  sale  of  tho  land  as  security  for  the 
fulfillment  of  the  promise  to  give  possession, 
and  that  plaindff  did  not  ref^ond  to  that 
letter  until  May  19.  We  cannot  say,  as  a 
matter  of  law,  that  his  delay  in  objecting  to 
defendant's  acts,  of  Itself  constitutes  ratifi- 
cation; however,  if  the  delay  caused  auy 
change  in  the  bank's  situation  or  prevented 
the  bank  from  protecting  itself  If  objection 
had  been  promptly  made,  such  delay  may 
have  created  an  estoppel,  but  no  estop[>el  is 
pleaded. 

Louis  R.  Grace  intervened  and  filed  an 
answer,  to  which  the  court  sustained  a  de- 
murrer. One  of  the  defenses  xdeaded  is  that 
the  intervener  did  not  authorize  plaintiff,  or 
any  one  else,  to  negotiate  for  the  possession 
of  the  premises,  and  that  no  action  was  ever 
commenced  or  prosecuted  for  obtaining  such 
possession,  and  that  if  plaintiff  paid  $1,500 
for  such  possession  it  was  a  voluntary  pay- 
ment In  view  of  the  undisputed  evidence 
that  plaintiff,  by  his  Instructions  to  the  bank, 
gave  the  Intervener  until  March  15  to  trans- 
fer the  possession,  it  seems  questionable,  un- 
less some  special  cause  or  urgency  be  shown, 
that  the  plaintiff  should  have  the  right  arbi- 
trarily to  fix  an  amount  on  March  %  as  the 
value  of  the  possession,  without  some  notice 
to  the  intervener  of  the  fact  (if  It  be  a  fact) 
that  the  t^ant  dalmed  and  bad  the  right 
to  hold  over  for  the  next  year.  Louis  B. 
Grace  had  such  an  Interest  In  the  result  of 
the  relief  sought  as  entitled  him  to  Intervene, 
and  to  offer  proof  as  to  the  rights  of  the 
t«iBnt,  and  any  other  tact  that  might  result 
in  defeating  plaintUCs  dalm,  or  Id  ledudng 
the  damages. 

We  do  not  express  any  opinion  as  to  the 
ultimate  rights  of  th»  imrties,  nor  discnn 
the  tttect  of  the  evidence  other  than  as  above 
p<dnted  ou^  because  the  case  must  be  re- 
versed for  the  reasons  above  giv^,  and  ia 
another  trial  the  xi^ta  of  the  parttea  can 
be  adjndlcatod  aocordlnc  to  the  allegationa 
and  proof. 
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The  cause  Is  xereised  and  remanded,  wltb 
permtsslon  to  Qie  parties  tx>  file  amended 
pleading  In  accordance  with  tbe  vlewa  here- 
in, and  trial  bad  on  tbe  new  pleadlnga. 

Reversed. 

WEIR  «t  al.  V.  WOODRUFF  st  al. 
(No.  21888.) 

(Saprame  Court  of  NebraBka.  Feb.  16. 1922.) 

fBvUabvs  hv  Ihe  Comrt.) 

jDdgraent  «=»I26(2)— On  defendant's  default, 
the  alienations  of  petition  taken  as  true,  and 
plaintiff  may  have  Judgment  without  making 
proof. 

Where  the  defendants  are  in  default  in  an 
action  to  qniet  title  to  real  estate,  the  anega- 
tions  of  the  petition  against  them  will  be  tak- 
en as  trae,  and.  It  the  petition  states  a  cause  of 
action,  plaintiff  Is  entitled  to  jadcment  without 
nakinff  proof  of  die  allegationB  of  tbe  petition. 

Appeal  from  District  Oonrt;  NucfcoUs 
County;  Brown,  Judge; 

Action  by  William  G.  Weir  and  another 
against  Simeon  Woodruff  and  others  to  quiet 
title.  From  a  Judgment  of  dismissal,  plain- 
tiffs appeal.  Reversed  and  ronanded,  with 
directions  to  enter  judgment  In  accoidance 
with  this  opinion. 

F.  H.  Stubbs,  of  Superior,  tor  appellants. 
B.  A.  Brubalcer,  amicus  curifi,  of  Superior, 
for  app^lees. 

Heard  before  MORRISSET,  O.  J.,  Al/. 
DBICH  and  FIAMSBURO,  JJ.,  and  HOS- 
TETLER  and  MORNING,  District  Judges. 

MORBISSET,  O.  J.  This  Is  an  action  to 
Quiet  title  to  real  estate,  based  upon  a  claim 
of  adverse  possession  for  tbe  full  period  re- 
quired by  law  to  vest  the  occupant  and 
claimant  with  title  by  prescription.  Service 
was  had  by  publication.  The  oourt  found 
that  the  service  was  regular  in  every  re- 
spect; that  the  time  for  answer  and  appear- 
ance of  each  defendant  "Is  long  past,  and 
that  none  of  said  defradants  have  answered 
or  appeared  herein,  but  that  all  are  In  de- 
fault" A  default  was  entered  against  each 
defendant.  FlalntiCfB  flled  a  motion  praying 
for  Judgment  on  tlielr  petition.  This  mo- 
tion was  overruled,  and  i^alntlffs  took  an 
exception. 

court  tberenpen  requests  counsel  for 
plaintiffs  to  proceed  and  introduce  evidence 
in  support  of  the  allegations  of  the  petition  filed 
herein,  but  counsel  for  plaintiSs  decline  so  to 
do  and  insist  to  the  court  that  plaintiffs  are 
entitled  to  a  decree  by  default.  In  accordance 
with  tbe  prayer  of  tbe  pelatioB.'* 


PlalntlfCs  refused  to  offer  or  Introduce  any 
evidence,  whereupon  the  court  dismissed  the 
action.   From  this  ruling  plaintiffs  appeaL 

The  sole  question  presented  la:  Were  the 
appellants  entitled  to  a  decree  without  of- 
fering evidence  In  support  of  the  auctions 
of  their  petition?  In  support  of  th^  daim 
to  a  Judgment  on  the  pleadings.  iilalntlffB 
cite  section  7702,  Rev.  St.  1913,  and  Slater 
V.  Sklrving,  61  Neb.  lOS,  70  N.  W.  498,  W 
Am.  St.  RepL  444.  In  Slater  v.  GUdrvlng,  m- 
pra.  in  a  discussion  of  -the  sidileel; 
oourt  said: 

"Wh0e  we  are  aware  that  bk  some  quarters 
an.  impression  prevails  that  on  defaidt  it  l» 
necessary  for  tbe  plaintiff  to  prove  his  cause 

of  action,  this  Impression  is  unfounded  in  law. 
If  it  were  true,  a  failure  to  answer  would  oper- 
ate as  a  general  denial  and  a  party  answering 
would  be  in  a  worse  plight  than  one  in  default. 
The  necessity  for  proof  on  default  arises  only 
from  the  lest  provision  of  section  134  [of  the 
Code;  Rev.  St  1913^  |  7702],  that  allegations 
of  valae  or  of  amonnt  ot  damages  shall  not  be 
considered  as  true  by  failure  to  controvert 
them." 

And  in  tbe  syllabus  of  that  case  the  court 
bald: 

"Where  a  defendant  is  In  default  t2ie  allega- 
tionB of  the  petition  are  to  be  taken  as  true 
against  him,  except  allegations  of  value  and 
amount  of  damage;  and  if  tbe  petition  states 
a  cause  of  action,  the  plaintiff  is  Mttitled  t» 
judgment  without  proof  ozeept  as  to  the  qnan- 
tun  of  damages." 

In  a  brief  amicus  curia  our  attoitlfMi  Is 
directed  to  tbe  fact  that  the  author  of  Stat- 
er r.  SUrvlus,  suxnti,  aftenrarda  wrote  tbe 
(diapter  on  eqidty  in  16  Cye,  and  at  page  406 
ttnrsof ,  announces  the  general  rule  to  b» 
that  on  ord«s  pro  confesso  tbe  oourt  may 
in  Its '  disereOlan  require  pRMf  ,  and  tbat 
pcoat  Is  required  as  against  Infant  defend- 
ants,  and  against  nonresidents  served  con- 
structively who  do  not  appear.  And  we  are 
u^ed  to  adopt  the  general  equity  rule  laid 
down  In  16  Oye.  406;  it  betaig  argued  tbat 
the  case  of  Slatm  t.  Sklrving,  snpn.  was  a 
lav  action,  while  tbls  Is  a  suit  in  equity. 
Tbe  answer  to  this  aifpiment  Is  tbat  disdno- 
tlons  between  actions  at  law  and  ndte  in 
equity  have  beoi  abolished.  Ber.  St.  1913. 
I  7560. 

It  being  essential  to  tbe  orderly  admln- 
istratlai  of  Josttoe  that  the  rules  of  proce* 
dure  be  fixed  and  stable,  we  adbere  to  th» 
role  heretofore  eetabUshed  and  bold  that  It 
was  error  for  the  court  to  refuse  to  enter 
Judgment  in  favor  of  p9alntlfQi  upon  (taeir 
petition.  The  Judgment  is  reversed  and  the- 
cause  remanded,  vriib  directions  to  ent«r 
Judgment  in  accordance  with  tUs  opbUm. 

Reversed. 
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SELLERS  V.  JOHNSON.   (Nt.  21865,) 
(Snpremt  Court  of  Nebraaka.  Fek  16,  iSS2.) 

(S^IUbiu  h9  ih0  ffonHJ 

Appeal  aad  arror  ^733-nAssigam6nt  af  ar- 
rora  aet  aaflMaatly  apaelflo  oaaaet  ka  ean- 
aliarad. 

Assignmeiit  ot  errora  In  the  foUowliic 
lanfoage:  (1)  The  conrt  erred  In  orderins 
eonfimation  of  the  aale;  (2)  the  decree  ia 
■o  indefinlto  and  uncertain  that  tberetrom 
eanaot  be  determined  the  redemptor  nor  the 
rii^ta  Hi  Jennie  SeUera,  now  Johnnon,  in  the 
propertT**— A«M  to  be  insufficient  under  section 
8182.  Bar.  St.  1918. 

Appeal  from  Dlatrict  Oonrt,  Lancaster 
County;  Morning,  Judge. 

Actum  by  WUaon  B.  BeUers  against  Jennie 
johnscm.  From  deoree  tber^n,  the  defend- 
ant appeals.  Affirmed. 

B.  J.  Greene,  of  Lincoln,  for  appellant. 
J.  C  McNemey,  of  lineoln,  for  appellee. 

Heard  before  LBTTON,  DE!AN.  and  DAX, 
JX.  and  ALLBN  and  BEGLBZ,  District 
Judgea. 

ALLEN,  District  Judge.  Fnnn  a  meagw 
and  omfoaed  record,  w«  gadier  tbe  follow- 
ing facts:  April  6,  191^  George  W.  Sellera 
entered  Into  a  contract  to  purchase  lot  19, 
block  1,  In  the  Lincoln  DrivUig  Park  Com- 
pany's second  subdlvialfMi  to  Uie  dty  of  Un- 
coln,  for  the  agreed  sam  of  $1«000,  |600  to 
be  paid  by  the  asBomptloQ  of  a.  mortgage 
thereon  aad  11,000  In  llOXtO  monttai;  pay- 
ments wlOioat  Interest  The  porchaser  died 
April  32,  1&17,  and  J.  A.  McOnw  was  ap> 
planted  administrator  of  his  estate.  The 
tfnlntifl^  Wilson  B,  Sellers,  became  the  own- 
er <tf  the  contract  and  bronght  this  suit  to 
forecloBe  it,  making  J.  A.  McGraw,  Jennie 
Johnsm,  mwellant,  and  Fannie  Sellwa,  OssLe 
Sellers,  and  Oddie  Sellers  defendants.  The 
defendants  Oasle  SeUera  and  Oddie  Sellers 
are  the  surrlTlng  sons  of  George  W.  Sellers, 
and  Jennie  Johnson  and  Fannie  Sellers 
claim,  leapectlvely,  to  be  his  widow.  The 
defodant  Johnstu  married  «ie  Zachariab 
Johnson,  who  was  made  a  d^ndant,  but  he 
was  defhnlted.  The  contract  was  foreclosed 
by  a  decree  passed  January  2,  1920,  and  an 
order  of  sale  was  Issued  October  4,*  1920.  and 
the  property  advertised  and  sold  by  the  dier- 
iff  November  9,  1920,  ud  a  return  thereof 
promptly  made.  The  defendant  Jennie  John- 
son filed  objections  to  the  confirmation  of 
the  sale,  whldi  were  ov^ruled,  and  from 
the  order  of  conflrmatlca  entered  Morenibar 
27,  1929,  she  has  appealed. 

The  following  are  the  only  errors  assigned: 

"(1)  The  oonrt  erred  in  ordering  cwiflrma- 
tlon  of  tbe  sale;  (2)  the  decree  la  so  indefinite 


and  uncertain  that  therefrooi  cannot  he  deter- 
mined the  redemptor  nor  the  rights  of  Jennie 
Sellers,  now  JohosoD,  in  the  property." 

The  first  asslgnmeot  ia  not  soflldently 
spedfle,  as  it  falls  to  point  out  in  what  par- 
ticular the  court  erred  in  ordering  a  oonflr^ 
matlon  of  tb»  sale;  and  the  seoond  la  hiot 
sufficiently  specific  because  it  falls  to  state 
the  particular  In  which  the  decree  is  'indefi- 
nite and  nncertaln."  Rev.  St  1913,  |  8192; 
Wazham  t.  Flnk,  86  Neb.  180^  125  N.  W. 
145,  28  L.  B.  A.  (N.  S.)  367,  21  Ann.  Oaa. 
301:  Packard  t.  De  Toe,  94  Neb.  740^  144 
N.  W.  813;  Wilson  Wilson,  M  Neb.  192, 
143  N.  W.  S4S.  The  consensDs  of  juAicial 
(Wlnhm  svvports  this  coadnslon. 

In  addition  to  this,  if  the  decree  waa  not 
sattsfactory  to  the  appelant;  she  alMMild  hare 
applied  to  the  dlrtriet  conrt  to  correct  it  be- 
fore appealing.  fairness  to  the  trial  Judge 
his  attfflitioa  should  bare  ben  called  to  the 
alleged  omisdon.  Tbe  JndcnKDt  <tf  the  dla- 
trict cont  Is^  tbetefraeb 

Afflrmed. 


DOLLARHIDE  V.  JAMES.  .(Ne.  21860.) 
(Supreme  Court  of  Nebraska,  Feb.  19, 1922.) 

(Syllahua  by  fh»  OowrtJ 

1.  Brokers  «5=>43(3)— Costract  "subscribed" 
by  plsclng  signataret  at  bottoai,  top,  or  In 
body  of  Instrument  suffioient 

"The  requirement  of  s^d  section  [Rct.  St 
1913,  S  2628]  that  the  contrsct  be  'snbscrihed' 
by  both  parties  is  met  where  the  signstures  of 
the  parties  are  plsced  thereon,  for  the  purpose 
of  anthentieating  and  giTlng  force  and  effect  to 
the  contract  i^ether  they  be  placed  at  the 
bottom,  the  Uxih  or  in  the  l>ody  of  tlie  inatzu- 
ment"  Hyers  V.  Moore,  78  Neb.  4«8,  110 
N.  W.  089. 

2.  Brokers  ^946(3)— Where  broker  offers 
eontraot  different  freni  tltat  aatbortzed,  eai- 
ployer  may  aoospt  and  beaome  liable  for  serv- 
ices, or  refuse  aad  avoid  liability. 

Where  a  broker,  instead  of  procuring  a 
person  who  is  ready,  able  and  willing  to  accept 
the  terms  the  principal  authorized  him  to  offer 
at  the  time  of  his  employment,  procures  one 
who  makes  a  counter  offer  more  or  less  at 
variance  with  that  of  his  employer,  tbe  latter 
is  at  perfect  liberty  either  to  accept  the  pro- 
posed party  upon  the  altered  terms  or  to  de- 
dine  to  do  so.  If  be  accepts,  he  is  legally 
oUiged  to  compensate  the  broker  for  the  serv- 
ices rendered;  bat  if  he  refuses  he  incurs  no 
liability  whaterer,  tor  If  he  does  not  see  fit 
to  modify  his  original  proposals  the  broker 
can  lay  no  claim  to  his  commis^ons  untQ  he 
has  furnished  a  pnrebaser  who  is  ready,  aUo 
and  willinff  to  meetjft  the  exact  teims  of  Us 
pziaeipaL  , 

AK>eal  from  District  Court  Greeley  Coun- 
^;  Fslnob  Judge. 
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Action  b7  O.  M.  Dollarhlde  against  J.  H. 
James.  From  a  Judgment  In  favor  (rf  plain- 
tiff, the  defendant  appeals.  Affirmed  In  part, 
and  reversed  la  part 

Idttigui  &  Tanlgaii,  of  Qreeiey,  for  appe- 
lant 

J.  B.  Swain,  <tf  Greeley  Oentrcv  tw  appel- 
lee. 

Heard  before  MOBBISSBT,  O.  J.,  BOSE 
find  ALDBIGH,  JX,  and  BAPEB  and  SIBW- 
ABT,  District  Jndges. 

ALDBIOH,  J.  This  Is  an  action  at  law 
wherein  tbe  plaintiff,  G.  M.  DoUartiide,  sued 
tbe  defendant,  J.  H.  James,  to  recover  tbe 
sum  of  f  810  alleged  to  be  dne  as  commissions 
for  tbe  sale  of  three  qnarter  sections  of  land 
owned  by  def^dant  in  Greeley  count7-  ^o 
causes  of  action  were  set  oat  In  the  petition. 
The  first  cause  of  action  was  based  on  an 
alleged  broker's  contract^  dated  July  18, 
1918,  referring  to  the  northwest  quarter  of 
section  3,  township  IS,  range  10  west  of  the 
sixth  P.  M.,  in  Greeley  county,  Nebraska,  thQ 
prayer  of  which  Is  for  Judgment  in  the  sum  of 
$22B.  In  the  second  cause  of  action  plaintiff 
based  his  claim  on  an  alleged  broker's  con- 
tract describing  the  west  one-half  of  section 
23.  township  17,  range  10  west  of  the  sixth 
P.  M.,  In  Greeley  county,  Nebraska,  and  ask- 
ed for  Judgment  In  the  sum  of  f5S6.  The 
verdict  was  for  plaintiff  In  the  sum  of  $779.- 
50  on  both  causes  of  action.  A  motion  for 
new  trial  was  overruled,  and  defradant 
brings  the  case  to  this  court  on  appeal. 

[1  ]  Appellant  claims  that  the  contracts  set 
out  in  plaintiffs  two  causes  of  action  do  not 
comply  with  8ecti<m  2628,  Bev.  St  1913, 
which  provides  that  contracts  for  the  sale  of 
lands  between  the  owner  thereof  and  a  bro- 
ker or  agent  shall  be  void  unless  the  contract 
js  In  writing  and  subscribed  by  the  owner  of 
the  land  and  t2ie  broker  or  agent  The  re- 
quirements of  sectlMi  2628,  Rev.  St  1913, 
have  been  discussed  and  the  pro  visions  con- 
fitraed  In  the  case  of  Myers  v.  Moore,  78 
Neb.  448, 110  N.  W.  96&.   It  was  there  held: 

"The  requirement  of  s^d  section  that  the 
contract  be  'anbscrlbed*  by  both  parties  Is 
met  where  the  signatures  of  the  parties  are 
placed  thereon,  for  the  purpose  of  authenticat- 
ing and  giving  force  and  effect  to  the  con- 
tract, whether  they  be  placed  at  the  bottom, 
the  top,  or  in  the  body  of  the  hutrument." 

In  the  Instant  case  tide  plaintiff  eigaeA  his 
name  at  the  top  of  the  Instrument,  which  be- 
fan  as  follows:  "Farm  for  sale  by  G.  M. 
Dollarhide."  This'  signature  was  undoubt- 
edly lAaced  thore  for  the  pnxpose  of  "an- 
tbentlcatbiK  and  givfns  force  and  effect  to 
the  contract"  The  provisions  and  require- 
ments of  the  statute  In  this  regard  have  been 
•complied  with.  Se^  also,  Berrymau  v. 
GhUds,  98  Neb.  460,  168  N.  W.  486,  Ann. 
Cas.  1918B,  1029,  and  S^tbauser  t.  Oreeble, 
100  NeU  662,  160  N.  W,  888. 


[2]  As  to  the  first  cause  of  action,  the 
deffflise  was  set  up  that  defoidant,  prior  to 
July  is,  1918,  had  negotiated  with  one  John 
G.  Peterson  for  the  sale  of  the  land  described 
In  the  contract ;  that  it  was  orally  agreed  be- 
tween plaintiff  and  defendant  that  if  plaintiff 
sold  to  any  (me  except  Peterson  he  would 
receive  the  regular  commission;  that  plaln> 
tiff,  in  violation  of  the  trains  of  the  oral 
agreonait,  attempted  to  s^  the  land  t» 
Peterson,  bat  that  the  sale  was  never  con- 
summated. nalntUf  claims  he  had  the  es- 
dnstva  sale  of  Uie  land  described  In  ttw 
contract  until  IfarCh,  1919,  and  that  Petersoo 
was  not  ezc^;»ted  by  any  oral  agreemoit  In 
tbis  be  Is  conoborated  bjr  disinterested  wit- 
nesses. The  testimony  of  plaintiff  and  de- 
fendant la  conflicting  on  the  qneatim  of  an 
exduslve  contract  Defaidant  testified  that 
tbe  words  *'exclnslve  nntU  Mardi  1,  1910," 
were  not  in  the  tiutnunent  he  signed.  Plain* 
tut  testified  It  was  written  In  at  tihe  tlmo 
of  signing,  and  In  this  be  la  corroborated  by 
the  witness  Campbell.  Upon  tbls  condition 
of  tbe  record  as  to  tbe  flrst  cause  of  action, 
we  can  do  notblng  but  allow  the  Judgment  of 
the  court  below  to  stand.  Them  was  soffi- 
cient  competent  evidence  to  support  tbe  ver- 
diet,  and  the  finding  on  this  question  of  fact 
Is  eonclnstre. 

In  the  second  eanse  of  action,  tbe  principal 
issue  preeented  for  our  consideration  Is 
whether  tbe  plalnflfl  sold  tbe  land  inviflnd 
according  to  the  tenns  of  Us  brofew's  ooo- 
tract  Tbe  ctmtraet  shows  that  defadant 
listed  320  acres  ot  land.  Tbe  purchaser  pro- 
cured by  plaintiff  entered  Into  a  contract  to 
buy  the  land  excepting  the  railroad  rig^t 
way  and  deducting  tbe  number  of  acres  In 
the  same  from  the  purchase  prlce^  This  was 
on  different  terms  than  those  expressed  In  the 
broker's  contract  and  constituted  a  counter 
offer  which  defmdant  was  not  under  obllga- 
tion  to  accept  In  refucdng  tbe  counter  of- 
fer he  Incurred  no  liability  to  plaintiff  for 
commission. 

"Where  a  broker,  instead  of  procartng  a 
person  who  is  ready,  able  and  willing  to  accept 
the  terms  the  principal  authorized  him  to  offer 
at  the  time  of  his  employment,  procures  one 
who  makes  a  counter  offer  more  or  less  at 
varian>»  with  that  of  his  emidoyer,  the  latter 
Is  at  perfect  libera  either  to  aeoapt  Hie  pro- 
posed party  upon  the  altered  terms  or  to  de- 
cline to  do  so.  If  he  accepts,  he  is  legally 
obliged  to  compensate  tbe  broker  for  the  serr- 
ices  rendered;  but  if  be  refuses  he  Incurs  no 
liability  whatever,  for  If  be  does  not  see  fit 
to  modify  his  original  proposals  the  broker 
can  lay  no  clslm  to  his  commissions  nntfl  he 
procures  a  person  who  is  ready,  able,  and 
willhig  to  accept  the  exaet  tems  «t  Us  prin- 
clpaL"  4  B.  a  L.  818. 

See,  also*  9  0.  J.  626 ;  Lonney  ▼.  Healej, 
66  Neb.  318,  78  N.  V.  OSS,  44  L.  B.  A.  083, 
and  note,  616. 

In  view  of  the  tmeeotag  dtaUons  of  ao- 
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ttiorlty  and  dlKnBBion,  flie  Judgment  (tf  the 
district  court  Is  afBrmed  ae  to  tbe  flnt  cause 
of  action  and  rerened  bb  to  the  second  cauae 
of  action. 
Aflirmed  In  part  and  rerereed  in  part 


HAMMANG  V.  CHICAGO  &  N.  W.  RY.  CO. 

(No.  21699.)  ' 

(Si^reme  Court  o£  Nebraika.   Feb.  16,  1922,) 

(Byliabut  hy  the  Court.) 

1.  Trial  «ss>252(I)— Pleaded  defense  eetup- 
ported  by  evidence  should  not  be  submitted. 

A  defense  set  forth  in  an  answer,  bat  not 
snmiorted  on  the  trial  by  evidence,  sfaoold  not 
be  Bobmitted  t%  the  jury. 

2.  Trial  «s>233(2)— InetraoOont  should  eot 
■eatlea  offer  la  aaswer  to  eosfess  Judgmeat 

An  offer  to  confess  judgment  incorporated 
io  an  answer  should  not  be  referred  to  in  the 
tsstmctiona. 

3.  Daaiagee  ^slOS— Rule  of  damages  ei  ooa- 
versloN  of  lajarad  animals  stated. 

Where  lire  stock  is  injured  or  killed  by  a 
railroad  company  on  its  right  of  way  by  rea- 
son of  its  negligence,  and  Is  then  taken  posses- 
sion of  by  the  company  and  not  uncondition- 
ally tendered  by  it  to  the  owner,  bat  sold,  and 
the  proceeds  retained  or  converted  to  its  use, 
the  railroad  company  is  liatda  for  the  fnll 
market  value  of  the  live  sto<^  prior  to  its  In- 
jury. 

Appeal  from  District  Court,  Washington, 
Ooiin^4  Wakd^,  Judge. 

Action  by  Samuel  Hammang  against  the 
Chicago  &  Nortbweatent  Railway  Company. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals. Affirmed. 

Wymer  Dressier  and  Robert  D.  Neely,  both 
of  Omaha,  and  Paul  S.  Topping,  of  Nebraska 
City,  for  appellant 

J.  C.  CooK  and  John  Gumb,  Jr.,  tmtb  of 
Fremont,  for  appellee. 

Heard  before  MORRZSSBT,  a  J.,  AL- 
DRIOH,  FLANSBURO  and  ROSD,  JJ.,  and 
BROWN  and  IlLDREOD,  IHstrict  Judges. 

BROWN,  District  Judge.  This  la  an  ap- 
peal from  the  district  court  for  Washington 
county,  whoreln  the  plaintiff  recovered  a 
judgment  for  $350  as  damages  for  the  al- 
leged negligence  of  the  defendant  In  killing 
one  mule  and  injuring  another  on  Its  right 
of  vray  on  April  14,  1916,  which  mules  were 
tlie  property  of  the  plaintiff.  The  errors 
complained  of  by  the  defendant  are  that  the 
trial  court  failed  to  incorporate  in  its  second 
Instruction  stating  the  issues  certain  ma- 
terial defenses  omtalned  In  its  answer,  and 
that  the  damages  awarded  are  acesslve. 

[1}  1.  Ab  examlnatlcm  of  the  aecoid  in- 


struction in  connectl(ni  with  Hie  d^enOant^ 
answer  discloses  that  tlie  omissions  to  which 
the  defdndant  takes  exoq»tlon  relate  to  mat- 
ter Incorporated  in  the  second  subdivision 
of  the  third  iMragraph  of  the  answer  and 
in  the  f6arth  paragraph  tHereot.  The  at- 
lotions  in  Oe  third  paragraph,  reference 
to  which  were  omitted,  were  that  defendant 
had  donanded  that  the  plaintiff  take  the  In- 
jured mole^  that  the  platutlff  refused  to  do 
so.  and  that  on  November  24,  1016,  It  served 
a  written  notloe  on  plalntlfC  that  it  would 
sell  the  mule  unless  he  took  it  and  relieved 
defendant  of  tlu  care  of  it  The  record  dia- 
doses  tibat  in  all  of  its  dealings,  both  oral 
and  written,  with  the  plahitiff,  the  defendr 
ant  denied  reqjKmsfbllity  tor  injnry  to  the 
living  mule  and  Insisted  that  the  plaintift 
should  acc^t  the  mule  and  relieve  defend- 
ant from  Habllity.  ^e  plaintiff  offered  to 
take  the  mule,  but  without  releasing  the  de- 
fendant from  liability  for  its  InjTiry.  The 
defradant  never  made  an  unconditional  ten- 
der of  the  mule  to  the  plaintiff.  In  conform- 
ity with  the  allegations  ot  Its  answer.  The 
defendant  not  having  Introduced  evidence  to 
support  the  allegations  In  question.  It  is 
fundamental  that  it  was  not  only  proper,  but 
Its  duty  for  the  court  not  to  incorporate 
them  In  its  instruction  or  submit  them  as  a' 
defense  to  the  jury,  and  the  defendant  has 
no  occasion  for  complaint 

[2]  The  fourth  paragraph  of  the  defend- 
ant's answer  consisted  solely  of  an  offer  to 
confess  judgmoit  for  a  certain  sum  and  costs 
In  full  settlanent  of  all  of  the  plaintiff's 
claims  and  demands.  This  also  should  not 
have  been  submitted  to  the  jury  tn  any  form. 
Rev.  St  1918.  I  7722, 

[3]  2.  The  defendant  does  not  contend  that 
the  two  mules  were  not  reasonably  worth 
$350,  the  amount  of  the  verdict.  The  de- 
fendant offered  no  evidence  as  to  the  val- 
ue of  the  mulee  and  the  evidence  introduced 
by  the  plaintiff  is  ample  to  sustain  the  ver- 
dict. The  defendant's  claim  that  the  dam- 
ages awarded  are  excessive  Is  based  upon 
the  contention  that  Injury  to  live  stock  does 
not  authorize  the  ownw  to  refuse  to  accept 
it  and  to  recover  Its  full  value  from  the  rail- 
road company,  but  that  the  owner's  meas- 
ure of  damages  Is  the  dlfferaice  betweoi  the 
market  value  of  the  injured  live  stock  be- 
fore and  after  the  injury.  The  defendant 
urges  that  as  the  live  mule  after  the  injury 
and  the  hide  of  the  dead  mule  both  had  some 
value,  damages  equaling  the  value  of  both 
mules  prior  to  their  Injury  must  be  clearly 
excessive.  No  authorities  relating  to  the 
proper  rule  of  damages  in  the  case  of  negli- 
gent Injnry  of  live  stock  by  a  railroad  com- 
X>any  on  its  right  of  way  have  been  cited  by 
either  party.  HoweVer,  it  would  seem  that 
the  principles  of  law  applicable  would  be  the 
same  as  In  the  case  of  damage  to  foods  con: 


»For  otbw  eassi  see  msm  topic  and  XJaY-NOVBEB  la  aU  Ker-Nuaibena  Dlswta  and  XndezM 
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signed  to  a  common  carrier  for  transporta- 
tion, and  i>otli  partieB  hare  preeaited  tiie 
question  on  this  byjrattaesis.  Applying  these 
principles,  a  snfflclent  answer  to  this  con- 
tention la  tliat  the  defoidant  never  having 
made  an  oncondltlonal  tender  of  the  live 
mule  to  the  plaintUi;  as  has  her^before 
been  noted,  and  the  evidence  disclosing  that 
the  mule  that  was  killed,  or  its  hide,  was 
newer  tendered  to  the  plalntur,  and  the  one 
mnle  having  been  killed  and  its  hide  and  the 
live  mole  having  been  sold  and  the  proceeds 
retained  and,  so  far  as  the  evidence  shows, 
conv^ed  to  Ita  own  nse^  the  d^Mdant  is 
liable  tor  tbe  foil  value  of  the  males  as  for 
oonvexvim.  Parsons  t.  United  States  Ex- 
press Co.,  144  Iowa,  14S,  128  N.  W.  776,  26 
If.  B.  A.  (N.  S.)  842,  and  the  cases  therein 
cited.  Even  if  the  defendant  had  uncondi- 
tionally offered  fbe  injured  mule  and  the 
hide  of  the  dead  mule  or  the  proceeds  from 
the  sale  of  them  to  Qie  plaintiff,  and  the 
plaintiff  had  wrongfully  refused  to  accept 
them,  BtUl.  applying  Oie  nde  urged  by  the 
defendant,  the  damages  awarded  would  not 
be  ezcesslv&  Defendant  in  Its  brief  con- 
tends that  fba  injured  mule  and  the  hide 
were  sold  for  their  full  market  value.  There 
Is  nothliv  In  ttie  record  to  raise  any  presump- 
tion to  Vbe  ctmtrary.  They  bvouj^t  $55. 
Had  tbe  idaintifl  accented  Uiem  before  sale, 
his  damages  would,  therefore,  have  been 
IBS  lees  than  the  nuudcet  value  of  the  moles 
before  ttaeir  Injury,  and  the  oQUlvaleDt  of 
tbe  $65  would  have  be«i  Ids.  As  he  refused 
to  accept  th«n  and  the  defendant  retained' 
this  sum  and  the  Jnry  awarded  the  value  of 
flte  mules  before  the  injury  to  the  plaintifl, 
the  result  was  the  same  as  it  would  have 
been  had  the  plalnUfl  teceifea  tbe  Injured' 
mule  and  the  hide  and  sued  for  his  dam- 
ages. Gulf,  O.  ft  S.  r.  B.  Oo.  V.  Pitts  &  Son. 
S7  Tex.  Civ.  App.  212,  88  8.  W.  727;  St. 
liOulB.  I.  M.  ft  S.  R.  Oo.  V.  Cumble,  101  Ark. 
172,  141  S.  W.  939. 

Tbe  record  being  free  from  error,  the 
judgment  Is  afBrmed. 


C.  W.  HULL  CO.  V.  WESTERFIELD  e«  al. 
(No.  2I7SI.) 

(Supreme  Court  of  Nebraska.   Feb.  lA,  1922.) 

(ByJlalug  hy  the  Court.) 

I.  Sales  «sBl(4)— Costraot  not  void  for  in- 
deflnltsness  if  reqslreaisnta  oaa  he  reasosably 
estiaaied. 

A  contract  by  one  party  *to  sell  and  Bhip" 
tft  another  party,  who  agrees  "to  buy  and  re- 
ceive," certain  Illlnots  coal,  which  Bpedfiea  in 
general  terms  all  the  requirements  or  fixes  ap- 
proximately the  number  of  carioads  of  coa]. 
the  prices  and  dates  of  shipmettts.  is  not  void 


for  indefinitensas  or  amUgnity,  provided  andi 
regairementB  can  be  reasnaUy  asdmated. 

2.  CoRtraets  ^10(4)— Coatraet  iMag  bayvr 
optloa  fron  which  of  two  silaaa  oeal  aboaM 
be  shlppad  held  net  void  for  laok  of  ■■taallty. 

A  contract  for  the  sale  of  coal,  wbldi  sivea 
the  buyer  the  option  of  having  the  ahipmentv 
made  either  from  the  Shilch  mine  or  from  the 
Trenton  mine.  Is  not  void  for  lack  of  mutuality, 
as  the  seller  has  agreed  to  sell  and  ship  and 
the  buyer  has  agreed  to  buy  and  receive  his 
requirements  for  tbe  season  from  eitiier  mine. 

3.  Contracts  ^IO(4)^rovUloa  leaving  bay- 
er  at  liberty  to  bay  saaio  ooal  at  lowor  prioaa 

held  not  nnllateral. 

A  contract  of  sale  which  contains  the  pro- 
vision tbat  the  buyer  "is  at  liberty  to  buy  oth- 
er niinolB  coal  of  similar  quality,  if  able  to  do 
so  at  lower  prices  than  those  provided  in  titia 
contract,"  is  not  unilateral,  Ing  la  in  the  na- 
ture of  a  guaranty  by  the  seller  that  the  prices 
shall  not  go  below  those  stated  in  the  contract. 
The  cODttngency  depends,  not  on  the  win  of  the 
buyer,  but  on  the  decline  of  the  market,  which 
is  beyond  his  control;  this  Is  an  inducement 
for  the  buyer  to  make  a  seasonal  contract  and 
will  be  enforced. 

4.  Contraets  «»i70(t)— Parllsa'  eeastraotioa 
before  ooatrovarqr  arose  ordiaarlly  to  be  ea- 

foreed. 

The  interpretation  or  construction  given 
contracts  by  tbe  parties  to  them,  while  engag- 
ed in  their  performance  before  any  controversy 
baa  arisen,  is  one  of  tbe  best  indications  of 
their  true  intent  and  meaning,  and  the  courts 
should  ordinarily  enforce  sndi  eonstroction. 
Cady  V.  Travelers'  Ins.  Oc*  88  Neb.  634^  142 
N.  W.  107. 

Appeal  from  District  Court,  Donglaa  Ooaii- 
ty;   Wakeley,  Judga 

Action  1^  the  C  W.  Hull  Oranpany  agaliist 
Charles  A.  Westerfleld  and  others,  In  which 
Robert  Bates  intervoied.  Judgmeat  In  txrot 
of  tbe  defendants  and  the  intervener,  and  tbe 
plaintiff  appeals.  AlUrmed. 

Brogan,  Ellick  ft  Baymond  and  Harr^  IL 
Johnsen,  all  of  Omaha,  for  ai^llant. 

B.  N.  Bobertson,  of  Omaha,  Stewart,  Perry 
ft  Stewart,  of  Lincoln,  and  L.  B.  Sloned^er, 
of  Omaha,  for  appellees. 

Heard  before  MOBBISSEX,  O.  T.,  and 
BOSB,  ALDRICH,  and  FI4ANSBURG,  JJ., 
and  BUTTON  and  COLBY,  District  Judges. 

COLBY,  District  Judg&  This  was  an  ac- 
tion brou^t  by  appellant  In  the  district  court 
for  Douglas  county,  in  equl^,  to  enjoin  elgtit 
of  the  appellees,  who  were  retail  coal  dealara^ 
from  prosecuting  certain  actions  at  law 
brought  by  each  of  them  to  recover  for  the  al- 
leged tn^ch  by  appellant  of  contracts  tux 
the  sate  and  delivery  of  llUnote  ooal  during 
the  season  of  1916-1917.  A  t«iq;iorary  In- 
junction was  granted.  The  defendants  filed 
separate  answtts  and  croas-petitiona,  setting 
up  their  alleged  otm tracts  and  damagea  for 
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breadi  thereto.  One  Bobert  Bates,  Oie  nlntb 
appellee,  iDtervened  for  the  same  purpose. 

The  equitable  grounds  alleged  by  appellant 
were  that  appellant  was  unable  to  fully  per- 
form its  contracts  with  said  appellees  by 
reason  of  tnn^rtatlon  disturbances,  and 
that  a  court  of  equity  should  determine  the 
extent  to  which,  under  the  circumstances, 
it  should  have  furnished  the  coal  under  its 
contracts  with  Its  various  customers.  The 
district  court  entered  Judgment  in  favor  of 
each  of  the  defendants  and  of  said  Bobert 
Bates,  the  intervener.  The  trial  court  found 
generally  against  appelant  and  in  favor  of 
the  eight  cross-petitioners  and  the  Intervener, 
Bobert  Bates.  From  said  findings  and  Judg- 
ments the  plaintiff  appeals  to  this  court 

It  aK>ears  that  the  only  question  for  this 
court  to  consider  is  the  correctness  of  the 
findings  and  Judgments  of  the  lower  court  in 
favor  of  said  defendants  and  Intervener. 

Each  of  said  nine  appellees  sets  forth  in 
their  several  cross-petitions  the  execution  of 
a  contract  to  sell  and  ship  on  the  part  of  the 
C.  W.  Hull  Company,  and  to  buy  and  re- 
ceive on  the  part  of  the  several  appellees, 
certain  quantities  of  Illinois  coal  during  the 
period  thereinafter  stated,  each  contract  be- 
ing substantially  In  the  same  form  and  con- 
taining the  following  eesential  provisions, 
omitting  the  names  of  the  purdiasers,  the 
quantity  of  coal  agreed  to  be  sold  and  pur- 
chased, and  the  time  of  gh^ment: 

"C  W.  Hnll  Company  o£  Omaha,  Nebraska, 

agrees  to  sell  and  ship  and    agrees  to 

buy  and  receive: 

"Quantity;   —  entire  requirements  of  H- 

UnolB  coal  (except  Franklin  county  coal)  during 
the  period  berein&tter  Btated,  the  understand- 
ing being  that  be  or  they,  U  or  are,  at  Uberty 
to  buy  other  BliDoia  coal  of  similar  quality,  U 
■Ue  to  do  so  at  lower  prices  than  those  sped- 
fled  In  ads  contract.  lA.  description  of  the 
kind  and  prices  of  coal  follows.] 

"SRbipments;  Ab  required  upon  reai(bna1ile 
notice." 

"Time:  From  ^zll  ' — ,  1016,  to  April  1, 
•  Wl?."* 

Then  follows  a  schedule  of  dlff^ent  grades 
and  qualities  of  coal  at  different  prices,  at 
different  dates.  In  some  of  the  contracts 
special  conditions,  not  affecting  the  ques- 
tions herein,  are  writteai  in  as  follows: 

"Neither  of  the  parties  hereto  afaall  be  liable 
for  failure  to  carry  out  the  provi^ons  of  this 
contract,  if  prevented  by  fire,  strikes,  contin- 
gencies of  transportation  or  other  cause  beyond 
their  control.'* 

In  tbe  blank  space  of  tSm  several  con- 
tracts, after  tbe  word  "quality"  and  before 
Uie  WOTds  "entire  requirements,"  each  ap- 
p«Uea  had  Us  contract  filled  ont  tor  the 
anunint  of  coal  leqnlredt  reqpeqttvdy,  aa 
followa: 

"C.  A.  HetA— approximately  20  cars.** 
"Smith  Bros.— approximately  20  cars." 
"Bobert  Bate»-80  cacs^" 
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"George  Tan  Buskirit— 10  earioads.** 

"Haveloek  Lumber  &  Coal  Company^-approz- 
imately  10  cars." 

"Daykin  Lumber  Gompany~all  of  their." 

"Farmers'  Elevator  Company  of  Bagley, 
Iowjt-8  to  10  ears.** 

"Farmer^  BSevator  Company  of  Senmton, 
Iowa— 10  to  IS  cars.** 

''Caiaries  A.  Westerfleld-two-thirds  of.** 

[1]  Tbe  first  contention  of  appellant  Is 
that  the  contract  is  Invalid  because  the  quan- 
tity which  the  company  agrees  to  sell  and 
ship  and  appellees  agree  to  buy  and  receive 
is  Indefinite,  and  can  be  made  definite  only 
by  tbe  action  of  tbe  buyers  in  so  far  as  the 
contracts  provide  for  furnishing  to  the  ap- 
pellees their  entire  requirements  without 
definitely  fixing  the  amount  It  a];q>ears  that 
tbe  adjudicated  cases  are  numerous  In  sus- 
taining and  enforcing  omtracts  like  ttoee 
involved  in  this  case. 

In  the  actions  of  appellees  He<^,  Smith 
Bros.,  Bates.  Tan  Bu^lrk,  Haveloek  Lum- 
ber &  Coal  Company,  Farmers'  Blevator  Com- 
pany of  Bagley,  Iowa,  and  the  Farmers'  El- 
evator Company  of  Scranton,  Iowa,  tbe  num- 
ber of  cars  is  spedaUy  mentioned,  four  of 
them  definitely  fixed  and  In  the  others  ap- 
proximately in  the  contracts  set  out  In  the 
respective  petitions.  In  the  case  of  Daykin 
Lumber  Company,  the  fl{^>el1ant  was  to  sell 
and  ship  and  the  app^ee  to  buy  all  of  Its 
requirements  of  IlUuols  coal,  and  in  the  case 
of  Charles  A.  Westerfleld  two-third  of  his 
requirements  of  Illinois  coaL  The  language 
appears  to  be  suflldaitly  definite  and  the 
language  used  is  not  ambiguous  or  reasonably 
capable  of  two  interpretations.  The  appel- 
lees were  retail  coal  dealers  and  the  arrange- 
ment was  to  purchase  theli  season's  supply 
of  Illinois  coal  at  definite  prices,  to  be 
shipped  upon  reasonable  notice,  within  cer- 
tain limited  time.  The  adjudicated  cases  are 
quite  uniform  in  sustaining  contracts  of  this 
character,  and  the  reasoning  in  the  deciding 
cases  is  ^ng*it»niTiy  ud  worthy  of  consid- 
eration. 

In  Scott  T.  Stevenson  Go.,  130  Minn.  151, 
160,  153  N.  W.  816,  310,  the  court,  in  dis- 
cussing a  contract  where  a  retail  merchant 
purchased  his  requirements  of  a  certain  kind 
of  coats,  used  this  language: 

"If  the  buyer  has  an  established  business 
whose  requirements  may  be  estimated  appro^d- 
mately,  tbe  contract  is  not  void  eltber'for  un- 
certainty or  want  of  mutuality,  but  is  valid 
and  may  be  enforced  to  the  extent  of  tbe  ordi- 
nary reqnirementB  of  such  business  when  car- 
ried on  and  conducted  in  the  manner  contem- 
plated by  the  parties  at  tbe  time  of  making  such 
contract** 

In  tbe  case  of  Cold  Blast  Transportation 
Co.  V.  Kansas  City  Bolt  &  Nut  Co.,  114  Fed. 
77.  52  C.  C.  A.  25,  67  L.  B.  A.  090.  Judge 
»anbom,  in  the  opinion,  said: 

"An  accepted  offer  to  funiish  or  d^ver  such 
axttdsB  ot  peisonal  property  as  shall  be  needed. 


Digitized  by  Google 


994 


186  NORTHWESTERN  REPORTER 


required,  or  conmmed  the  eataWshed  boBi- 
iMM  of  the  acceptor  diuing  a  limited  time  is 
bilKliiig,  and  may  be  enforced,  becaoie  it  con- 
tains the  implied  agreement  of  the  acceptor  to 
purchase  all  the  articles  that  ehall  be  required 
in  condnctiiig  his  baHiness  dnrinc  this  time  from 
the  party  who  makes  the  offer." 

AH>ellaiit  In  Its  contract  agreed  "to  sell 
and  ship"  and  the  purchaser  agreed  "to  buy 
and  receive,"  In  case  of  appellee  Daykln  Lum- 
ber  Company,  its  entire  requirements,  and  of 
appellee  Westerfleld  "two-thirds  of*  his  en- 
tire requirement.  This  is  much  more  deU- 
nite,  ontaln  and  fixed  than  In  the  cases 
cited. 

[2]  The  second  contention  on  behalf  of 
appellant  is  that,  even  where  the  number  of 
cars  is  definitely  stated  in  the  ccmtract,  yet 
such  contract  prorldes  that  snch  shipment 
Shall  be  made  from  either  or  both  mines, 
Shilch  or  Trenton,  at  the  option  of  the  pur^ 
chaser,  and  that  nntil  this  optlrai  Is  exer- 
cised there  Is  no  mutuality  and  a  shipment 
can  never  be  made,  and  that  this  feature 
makes  such  contract  void  and  nnmforceable. 

It  does  not  appear  to  us  that  this  objection 
to  the  contract  should  be  given  any  consid- 
erable weight  Because  an  option  Is  given 
to  the  purchaser  to  purduee  a  certain  kind 
of  coal  to  be  shipped  from  one  mine  or  a 
certain  kind  of  coal  to  be  shipped  from  an- 
other mine,  when  the  seller  has  agreed  to 
ship  end  sell  and  the  buyer  has  agreed  to  re- 
ceive and  buy  his  reqalremnta  or  a  cntain 
amount  of  either  kind,  there  does  not  seem 
to  be  any  lack  of  mutuality.  These  are  simply 
inddents  of  minor  matters  like  the  (^^tion  to 
have  the  goods  come  over  a*  partlCDlar  line 
of  railroad,  and  do  not  Imdnde  any  of  *the 
essentials  of  a  lack  of  mntaallty.  The  well- 
consld^d  adjudicated  cases  from  the  courts 
of  last  resort  seem  to  emi^iaidw  Out  fact  that 
agreements  of  this  cbaractw  are  binding  and 
valid,  are  mutual,  and  not  unilateral.  They 
are  not  uncommon  between  mamtfactarM 
and  wholesaler  or  between  wholesaler  and 
retailer.  In  Lima  LocomotlTe  &  Machine  Co. 
V.  National  Steel  Castings  Co.,  166  Fed.  77, 
83  C.  C.  A.  593,  11  L.  R.  A.  (N.  S.)  71S,  the 
United  States  Olrcoit  Court  of  Appeals  vfi- 
held  a  contract  of  similar  diameter. 

[3]  The  third  contoitlon  of  appellant  is 
that  each  of  these  contracts  Is  void  because 
of  a  provision  contained  that  the  appellee 
*ia  at  liberty  to  buy  other  IlUn<ds  coal  of 
similar  qnality.  if  aUe  to  do  so  at  lower 
prices  than  those  provided  In  this  contract." 
'X'hls  provision  of  the  contract  is  plainly  in 
the  nature  of  a  guaranty  by  appellant  that 
the  prlcea  of  coal  shall  not  go  below  those 
mentioned  in  the  contract,  and  that.  If  they 
do,  thai  the  bnya  is  at  liberty,  unless  the 
seller  reduces  bis  prices,  to  purchase  else- 
wh^e  at  the  reduced  prices.  A  large  majw- 
Ity  of  the  adjudicated  cases  hold  that  this 
provision  does  not  make  a  contraa  unilateral 
or  destroy  Its  mutuality, 


In  23  R.  C.  I..  1270,  |  86,  ft  Is  said: 

"But  ■  provision  authorizing  one  party  to 
cancel  the  contract  on  the  happening  of  a  cer- 
tain contingency  not  dependent  purely  on  tbe 
will  of  such  party  will  not  bare  the  effect  of 
rendering  the  contract  invalid  tm  want  of  mu- 
tuality. *  *  *  A  pro^w  authorising  the 
buyer  to  cancel  the  contract  in  case  of  a  de- 
cline in  the  market  price  of  the  articles  par- 
chased  and  a  refusal  of  the  seller  to  meet  sudi 
price  does  not  affect  the  mutuality  of  the  con- 
tract." 

The  contingency  provided  for  does  not  de- 
pend on  tbe  will  of  the  purchaser,  but  on  the 
contingencies  of  the  market  In  Semon 
Bache  &  Co.  Coppes,  Zook  ft  Uutsdila 
Co.,  35  Ind.  App.  351,  74  N.  E.  41,  111  Am. 
St.  Hep.  171,  where  a  contract  contained  a 
provision  in  substance  that  the  prices  of 
goods  sold  were  guaranteed  against  decline, 
and  in  the  event  of  receiving  lower  quota- 
tions the  seller  should  have  the  privily  of 
meeting  the  same,  or  else  that  such  contract 
could  be  canceled,  the  court  held  that  the 
privilege  of  cancellation  was  not  dependent 
on  the  buyer's  wish,  but  on  a  decline  of 
prices  evidenced  by  the  receipt  of  lower  quo- 
tations  and  an  election  not  to  meet  the  de- 
cline, and  the  court,  In  rendering  Its  opinion, 
say: 

"The  privilege  of  eaneellatiott  by  tbe  ap- 
pellant ot  portions  of  an  order  and  the  bid> 
ance  or  unexecuted  part  of  the  contract  was 
made  dependent  not  upon  the  mere  wish  of 
the  appellant,  but  upon  a  farther  decline  of 
prices,  and  the  election  of  tbe  appeUant  not 
to  meet  the  dedine.  Before  the  appellant 
conld  be  thus  released  from  further  perform* 
ance,  it  would  be  necessary  that  the  appellant 
should  have  received  lower  quotatious,  a  con- 
tingency which  does  not  appear  to  have  arisen, 
the  prices  .having  in  fact  advanced." 

Also,  In  tike  case  of  t2ie  Minnesota  Lumber 
Company  v.  Whitebreast  Coal  Co.,  160  IIL 
8S,  4S  N.  B.  776,  81  B.  A.  B2»,  a  cool  con- 
tract permitting  the  purchase  to  cancel  tbe  * 
contract  in  case  It  could  buy  at  a  lower 
price  was  held  valid  and  binding. 

This  provision  In  the  contracts  under  con- 
sideration in  the  Instant  case  was  simply 
a  stipulation  which  was  Incorporated  In  the 
contract  by  appelant  to  induce  apiwUees  to 
enter  into  a  seasonal  contract,  and  assured 
them  that  if  coal  prices  fell  appdlant  would 
dther  meet  such  prices  or  appeUees  could 
buy  elsewhere  at  lower  prices.  It  Is  a  Terr 
common  agreement  made  between  wholesal- 
ers and  retailers,  and  uoIsbs  buyers  could  be 
protected  in  this  manner,  very  few  tern 
contracts  woxild  be  made  and  the  retails 
would  be  left  to  pnrchass  from  time  to  tinw 
according  to  bis  Immediate  needs. 

In  Maccalum  Printing  Co.  v.  Graphite 
Conu)endlns  Co,  150  Mo.  App.  383. 130  R.  W. 
836,  a  contract  similar  to  tbe  one  In  the 
case  at  bar  was  held  by  the  court  to  be  muto- 
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al  and  not  to  avoid  the  contract.  A  portion 
vC  tbe  arllatnis  is  aa  follows: 

"A  ctntract  empI<vinK  a  printer  to  print  an 
advertifling  c^alogne,  whi^  idpiilates  that, 
if  the  price  of  the  prioter  be  no  higher  than 
other  responsible  firms  on  'succeeding  issaes' 
of  the  pnbUcatlon,  the  advertiser  will  give  the 
work  of  pnbUflhiDff  the  'eaeceeding  Issues'  to 
the  printer,  •  *  •  held  to  gire  tbe  printer 
the  rii^t  to  be  awarded  tfa*  printbic  of  fewo  or 
mora  socceeding  issnes,  where  his  bids  for  the 
work  ara  as  low  as  those  of  other  responsible 
ooneems." 

In  Re  Wacker  Co.  (D.  C.)  244  Fed.  483,  a 
contract  made  between  a  csnner  of  tomatoes 
and  the  pnrcbaaer  contained  the  following 
clanse: 

"Prices  guaranteed  against  decline  of  tbe  fol- 
lowing reliable  packs  of  standard  tomatoes  to 
date  of  shipment** 

And  It  was  contended  that  this  prorlslon 
ot  the  contract  was  uncertain,  lacked  mata< 
allty,  and  was  unenforceable  and  void.  Tbie 
court  In  its  opinion  say: 

"Id  many  lines  it  is  necessary,  or  at  all 
erents  highir  expedient,  to  contract  for  goods 
months  before  they  are  to  be  delivered.  Under 
Biwh  circnmetances  the  seller  frequently  guar- 
sntees  to  protect  the  boyer  against  a  dsdine  in 
the  price  <^  some  leading  producer  or  produe- 
sva.  Many  milUons  of  dollars  of  business  are 
annually  done  under  contracts  containing  such 
guarantees.  There  Is  nothing  immoral  in  tbem 
nor  are  they  contrary  to  any  public  policy. 
Bwriness  men  have  uae  for  them,  and  the  courts 
Bhoold  swtain  them  if  legally  possible." 

The  authorities  dted  hy  appellant  regard- 
ing IntlrrflnlffTiwis  of  the  contract,  tbe  exer- 
dae  of  options,  or  the  guaranty  of  prices,  do 
not  apply  to  the  plain,  understandable  and 
definite  prorisions  eontdlned  in  the  contracts 
under  consideration.  As  we  have  seen,  the 
contracts  between  appellant  sdler  and  ap< 
^^ellee  buyers  liaya  all  t2ie  legal  rettBirementa 
of  deflnltenesa,  mntnal  consideration  and 
binding  obligation.  They  reqtiire  the  seller 
to  kU  and  ship  and  tbe  buyers  to  buy  and 
receive  a  reasonably  deHnlte  quantity  of  coal 
of  a  named  kind,  within  a  certain  fixed  time, 
and  at  a  certain  fixed  price,  and  tbe  seller, 
In  ^ect,  guarantees  tbat  the  market  will 
Bot  decUne,  as  an  inducement  for  the  buyer 
to  make  a  seasonal  contract.  The  appellees 
In  this  case  agreed  to  purchase  their  require- 
ments of  nilnoia  coal  from  aKwUant,  spec- 
ifying particularly  what  those  requlrranents 
were,  giving  tbe  prices  and  times  of  dellTWy 
and  shipment,  and  fihls  was  subject  only  to 
the  conditional  inducement  made  by  Uie  ^ 
pellant  that  they  might  buy  lUlnola  coal  else- 
where during  the  term  of  the  oontracts.  If 
the  same  oouU  be  obtained  at  lower  ibices. 
13ii>  ocmdltioa,  as  shown  by  tbe  record,  never 
aroae,  but  on  the  contrary  the  prices  of  coal 
were  higher,  and  this  rise  in  prices,  rather 
than  the  exense  pleaded  and  not  sustained 
by  the  eridoice,  would  seem  to  be  the  real 


cause  of  the  faiUire  of  aivelUuit  to  comply 
with  the  twma  of  the  several  contracts  on 
Its  part,  and  of  its  earnest  contenttim-  that 
such  contracts  are  too  Indefinite,  lack  mntn- 
allty,  and  contain  CMiditlons  which  ara  not 
enforceable. 

[4]  The  objections  to  tbe  findings  and 
Jud^ents  of  the  lower  oourt  urged  In  tbe 
argument  and  extensive  brief  of  appellant 
do  not  Impress  this  court  as  being  saffldent 
under  the  established  principles  of  law  for  a 
reversal  of  the  lower  court,  and  a  careful  ex- 
amination of  the  bill  of  exeeptlonB  and  tbe 
whole  record  does  not  Increase  the  weight 
of  such  objections  or  the  cogency  of  the  argu- 
ment. The  record  in  this  case  unquestion- 
ably shows  tbat  appellant  never  doubted  tbe 
legality  or  su^ested  the  illegality  of  the  con- 
tracts or  questioned  appellant's  liability  to 
fumisb  the  coal  required  thereunder  to  said 
appellees  prior  to  the  beginning  of  this  liti- 
gation. Appellant's  excuse  for  failure  to  de* 
liver  was  always  that  it  could  not  get  the 
coal  from  the  mines,  due  to  car  shortage^ 
Both  over  tbe  telephone  and  by  lettw  appe- 
lant admitted  that  appellees  were  entitled 
to  the  coal  called  for  In  tbelr  contracts  and 
that  appellant  would  deliver  the  coal  as  soon 
as  It  could.  In  a  letter  to  Smith  Broa.  ap- 
pelant says: 

*nfre  admit  that  yon  are  eatitied  to  all  the 
coal  your  contract  calls  for,  and  if  there  is  any 
possUtle  chance  to  get  tt  we  will  deHver  the 
coaL" 

There  la  no  question  or  doubt  but  that 
appdlant  by  its  acts  and  admissions  during 
the  term  of  the  contract  recognised  the  same 
as  a  valid,  definite,  understandable  and  mutu- 
ally binding  oUlgatlon.  This  was  a  practical 
interpretation  of  tbe  contract  by  an  inter- 
ested party  at  a  time  when  no  litigation  was 
pending  and,  tinder  the  law,  should  be  con- 
sidered Mndlng  on  such  party. 

This  oourt  In  Oady  v.  Travelers'  Ins.  Co., 
96  Neb.  684,  143  N.  W.  107,  say: 

"The  practical  Interpretation  given  their  cou- 
tracta  by  the  parties  to  them  while  they  are 
engaged  in  their  performance,  and  before  any 
controversy  has  arisen  conceridng  them,  is  one 
of  the  best  Indications  of  their  true  intent,  and 
the .  courts  will  ordinarily  enforce  sndi  con- 
struction,** 

To  the  same  effect  Is  Fnllerton  t.  United 
States  OasualtT  Oo.,  184  Iowa.  219,  167  N. 
W.  708.  «  A.  L.  R.  367,  and  Dally  llin- 
nick,  U7  Iowa.  668.  81  N.  W.  018,  60  L.  B. 
A  840.  The  general  rule  of  law  is  that  where 
a  party,  befbre  trouble  has  begun,  gives  a  rea- 
son for  hts  decision  and  conduct  touching 
anythb^  In  controversy,  he  is  estcqtped  after 
Utigatlftt  has  commenced  from  dianglng  his 
ground  and  putting  his  conduct  on  another 
and  different  consideration. 

In  answer  to  the  DayMn  Lumber  Company, 
under  date  of  October  10, 1916^  the  appelant 
says: 
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"Ton  are  andoabtedly  aware  cara  are  very 
scarce,  but  oar  people  are  doing  eTerything 
they  possibly  can  to  fill  our  orders  without 
delay.  Your  order  is  at  the  head  of  the  list 
and  will  no  doubt  be  shipped  within  a  short 
time." 

To  the  Havelock  Lumber  &  Goal  Com- 
pany appeUant  wrote: 

"We  hare  a  great  many  orders  on  our  booka 
from  dealers  with  whom  we  have  contracts  and 
we  are  determined  to  take  care  of  this  business 
before  farther  orders  are  taken,  regardless  of 
the  fact  that  there  ia  an  nopreeedented  donand 
at  premlnm  prices." 

To  0.  A.  He(^,  under  date  of  Januarr  ttp 
1017,  appellant  wrote: 

"There  will  undoubtedly  be  some  of  this  coal 
that  we  can  divert  to  yon,  and  if  yon  will  let 
as  know  by  return  mail  bow  many  cars  you  can 
use  between  now  and  March  Ist,  we  will  en- 
deavor to  see  that  yon  get  what  is  dne  you  on 
yonr  contract." 

In  Powers  v.  Bohnslav,  84  Neb.  179,  iSO 
N.  W.  9^,  tbis  court  naefl  tbe  following  lan- 
guage: 

"It  la  a  wen-established  prlndple  of  law  that, 
where  a  party  gives  a  reason  for  his  conduct 
and  decision  touching  anything  involved  in  a 
controversy,  he  caimot  after  litigation  has  be- 
gun change  bis  ground  and  put  his  conduct  npon 
another  and  different  consideration.  He  is  not 
permitted  thus  to  amend  his  bold." 

See^  likewise,  First  State  Bank  T.  Stephens 
Bros.,  74  Neb.  616,  105  N.  W.  4S;  BaUoa  t. 
Sberwood,  32  Neb.  666, 49  N.  W.  790,  SO  N.  W. 
1181;  Frenzer  v.  Dufirene,  68  Neb.  4S2,  78 
N.  W.  710 ;  State  v.  Board  of  County  Com- 
missioners, 60  Neb.  566,  83  N.  W.  733  ;  21 
0.  3^  1222,  i  226,  and  cases  (dted. 

In  an  examination  of  appellant's  original 
petition  we  find  tbe  following  language: 

"The  plaintiff  alleges  that  it  baa,  in  that  man- 
ner, complied  with  each  and  all  its  contracts 
with  the  said  defendants  In  so  fax  u  it  was  able 
to  do  -within  tbe  terms  of  its  said  written  con- 
tracts." 

It  thus  appears  that  appellant,  in  addition 
to  the  admissions  made  before  suit  was  be- 
gun, In  Its  petition  in  tbls  case  admits  these 
contracts  and  their  validity,  and  pleads  a 
substantial  compliance  therewith.  Surely 
appeUant  should  not  now  be  allowed  to  de- 
feat the  right  of  appdlees  on  the  ground 
that  such  contracts  are  void.  Invalid,  and  un- 
enforceable. 

lirom  the  foregoing  cooslderatlott  of  the 
law  applicable  to  this  case  and  the  facts' 
contained  in  the  record,  this  court  finds  every 
reason  for  sustaining,  and  no  reasonable 
ground  for  revosln^  tba  proceedings  of  the 
trial  court 

Tile  several  findings  and  Judgments  of  the 
district  court  in  favor  of  the  respective  ap- 
pellees should  be  and  hereby  are  aitlrmed. 


WAGNER  V.  UNION  STOCKYARDS  CO:  OF 
OMAHA,  United,  et  al.  (No.  21698.) 

(Supremo  Court  of  Nebraska.   Feb.  16,  1022.) 

1.  Coarls  «5>36— Moaiclpal  ooart  has  Jsrisdlo- 
tiea  to  tiy  ease  asd  eater  Jurigneat,  aotwith- 
•taadlai  afiosnasst  ef  ease  for  siore  thaa 
90  days. 

The  mnnldpal  court  has  Jurisdiction  to  try 
a  case  and  enter  Jodgment  apdnst  defendant, 
notwithstanding  the  adjournment  of  the  case 
for  more  than  90  days,  where  the  adjournments 
were  on  the  apiOication  of  the  defendant,  or  by 
consent     the  parties. 

2.  Coarti  «=330— MusMpal  ceart  has  JaiMfo- 
tton  to  enter  Judgmeat  o»  data  ftxs^  la  view 
of  puiletf  ooatlsoaaoe  stlpalatloa. 

Where,  in  an  action  pending  in  tb»  munici- 
pal court,  continoancea  were  bad  beyond  the 
period  of  90  days  by  agreement  of  parties,  and, 
on  a  date  to  which  the  case  had  been  continued 
by  agreement,  the  record  shows,  "This  canse 
is  continued  indefinitely  by  agreement  of  the 
attomeySk  to  be  taken  up  at  such  time  as  at- 
torneys agree  upon,  or  fixed  by  the  court  for 
trial,"  AeM  that,  under  m<A  st^nlation,  flie 
court  had  Jurisdiction  to  try  the  case  and  enter 
Judgment  on  a  date  fixed  by  tbe  conrt. 

3.  Courts  ^30— Maalolpal  ooirt  beM  not  f 
have  lost  Isrlsdletloa  by  settiag  ease  over, 
where  aotaally  eagaged  la  trfsl  of  aaetbor 
ease  at  tine  sot. 

Where,  In  such  case,  tb%  munldpel  court  on 
the  date  for  whidi  a  ease  is  set  for  trial  is 
actually  engaged  In  the  trial  4rf  another  case, 
andf  for  that  reason,  adjonms  the  case  until 
tbe  following  day,  Jurisdiction  is  not  lost 

4.  Evidenoe  hold  to  auttals  verdlet  for  plalo- 
tltf  for  lees  of  Hva  steoli  shipped. 

Evidence  exasained)  and  hM  ff"fl|v^«»t  to 

sustain  verdict 

5.  Railroads  e=>S*A,  New,  vol.  6A  Key-Ne.  S*.' 
rta»-~Attorsey'8  fee  as  part  of  oosts  taxable 
against  Director  General. 

The  taxing  of  an  attomey'a  fee  as  a  part 
of  tbe  costs  under  the  provisions  of  sectioa 
6063,  Rev.  St  1913,  as  amended  by  ciiapter  134, 
Laws  1019,  not  being  a  fine,  penalty,  or  for- 
feiture, may  be  taxed  as  a  part  of  the  costa 
in  an  appropriate  acUon  against  th»  IDirector 
General  of  Railroads. 

6.  Railroads  «=»5i/2.  New,  vol.  6A  Key-No.  Se- 
ries—Director  GMsral's  suooessor  prepsriy 
substituted  as  party. 

'On  motion  of  plaintiff  tiie  name  of  Jamea 
<X  Davis,  Director  General  and  Agent,  is  aob- 
sUtnted  as  defendant,  instead  «t  Walker  D. 
Hines,  Director  General  of  BaUroads. 

Vlansburg,  X,  dissenting. 

Appeal  from  District  CJourt,  Dou^as  Gonit- 

ty ;  Bstelle*  Judge. 

Action  by  Carl  T.  Wagner  against  the  Cn- 
ion  Stockyards  Ocnnpany  of  Omaha,  Umtted, 
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and  anoCher,  In  munldpal  court  Jndpneiit 
In  monlclpal  court  In  taror  of  fbe  ^Indff 
and  agalnat  the  defoidant  Walker  D.  Hlnea, 
Director  Qai«al  ot  Railroads,  aa  account 
of  the  CbtcacQ  &  NOTtbwestem  It^Eoad,  and 
Id  favor  of  the  defendant  Stockyards  Com- 
pany, and  the  Director  6en«ral  appealed  to 
the  district  court,  where  Judgment  was  again 
rendered  for  plaintiff,  and  the  Director  Gen- 
eral appeals.  Affirmed. 

Wymer  Dressier  and  Robert  D.  Neely,  both 
of  Omaha,  and  Fanl  S.  Topping,  of  N^raaka 
City,  for  appellant. 

A.  a  Pancoast,  of  Omaha,  for  app^lee. 

Henrd  before  MORRISSEY,  C.  J.,  AIj- 
DRICH.  PLANSBURG,  and  ROSB,  JJ.,  and 
BROWN  and  BLDRBD,  District  Judges. 

EUDRED,  District  Judge.  This  Is  an  ac* 
tlon  bronght  In  the  municipal  court  of  Oma- 
ha, Douglas  county,  Nebraska,  to  recover 
damages  for  the  loss  of  one  hog  from  a  shU>- 
ment  of  mixed  live  stock  made  by  the  plain- 
tiff from  Hooper,  Nebraska,  to  Sooth  Omaha, 
Nel»aska ;  the  ahlpment  being  consigned  to 
the  li^rmeT-t'  TTnlon  Uve  Stock  Commlssicm 
Company.  In  the  municipal  court,  Judgmott 
was  rendered  In  favor  of  tb»  i^alntlfl  and 
against  the  defendant  IMreetov  Genena  oC 
Railroads,  and  In  favor  of  the  defendant  Un- 
ion Stodcyarda  Company.  The  dtfendant  Di- 
rector General  of  Railroads  appealed  the 
case  to  the  district  court  for  Douglas  county, 
where  the  Judgment  was  again  In  faver  of 
the  plaintiff,  and  the  def^dant  has  bronght 
the  case  here  for  review. 

In  the  district  court,  the  Director  General 
moved  that  the  action  be  dismissed,  for  tiie 
reason  that  the  municipal  court  did  not  have 
Jurisdiction  at  the  time  it  rendered  Judgment 
therein.  The  overruling  of  this  motion  is 
the  principal  error  urged. 

The  transcript  shows  that  the  i^alntiff 
filed  a  bill  of  particalars  In  the  municipal 
court  June  17;  1»19,  and  that  snnunons  was 
Issued  returnable  June  24,  19i»,  Aft^  sev- 
eral previous  adjournmoits  the  record  shows: 

"October  7,  1919.  This  cause  ifl  continued  in- 
definitely by  agreement  of  the  attorneys  to  be 
taken  up  at  such  time  as  attorneys  agree  upon, 
or  fixed  by  the  coort  for  trial.** 

**December  10,  1919.   Set  for  bial  December 

17.  1919,  at  1:30  p.  m.,  by  agreement  of  at- 
torneys." 

"December  17,  1919,  at  2  p.  m.,  the  parties 
Rppeared  and  cause  came  on  for  trial.  *  *^  * 
The  defendant  moved  coort  to  diamiBS  action 
for  reason  that  the  evidence  is  not  suffideot. 
Motion  taken  under  advlsemut  nntU  Deeember 

18.  1919,  at  9  a.  m." 

'fDecember  18, 1919,  at  9  a.  m.,  the  attorneys 
for  the  plaintUC  and  the  defendants  appeared 
and  motion  was  overmled,  and  the  cause  con- 
tinued to  Jannary  19.  1920,  at  2  o'clock  p.  m., 
to  take  farther  testimony  and  for  farther  trial, 
on  the  request  of  the  plaintiff." 

"Jannary  19,  1920,  at  2  o'clock  p.  m.,  tbe 
eourt  being  engaged  la  the  trial  of  another 


case,  *  *  *  this  cause  is  continued  to  Janu- 
ary 20,  1920,  at  2  p.  m." 

"January  20. 1920,  at  2  p.  m.,  this  canse  came 
on  for  further  hearing  of  testimony  •  •  • 
and  for  submitting  to  the  court  all  tbe  evidence 
and  arguments  of  the  sttomeys.  The  court 
took  the  ease  under  advisement  until  Jannarj 
22. 1920,  at  £  o'doek  p.  n.** 

Jannary  22,  1820,  at  2  p.  m.,  the  Judgment 
was  rendered  by  the  municipal  court  from 
whldi  ^peal  was  taken. 

[1.  S]  The  municipal  oonrt  did  not  lose  Ju- 
rl8dlctl<m  to  entor  a  Judgment  In  this  case^ 
notwithstanding  die  adjournment  oiC  the  case 
for  more  than  90  days,  where  such  adjoum- 
mmts  were  on  application  of  the  defendant 
or  by  consent  of  the  parties.  Flsdier  v. 
Oooley.  36  Neb.  626,  S4  N.  W.  960;  In  re  Os- 
Ute  of  Green,  102  Neb.  906.  167  N.  W.  68. 

It  la  apparent  that  all  adjournments  oC 
tbe  case,  after  the  eviration  ot  the  9(Vda7 
pttrtod,  and  prior  to  January  20,  1920,  were 
made  by  the  consent  of  both  parties.  It 
would  also  aeon  that  the  defendant  partl<^ 
pated  In  the  imceedlngs  had  on  Januarr  2(^ 
as  the  record  Indicates  that  the  case  was 
sulmdtted  to  tbe  court  on  **tlia  evidence  and 
arguments  of  attom^s." 

Where  the  record  riiows  the  Jurisdiction  <ii 
the  municipal  court  has  once  attadied,  as  In 
this  case,  the  presumption  that  subaequent 
proceedings  were  regular  will  be  Indulged  in 
until  the  contrary  Is  shown.  Kuker  v.  Beln- 
dorff.  63  Neb.  91,  88  N.  W.  190;  In  re  Estate 
of  Green,  102  Neb.  806,  167  N.  W.  68.  The 
record  indicating  that  the  attorney  for  the 
d^endant  partldp^ated  In  the  proceedings 
had  on  January  20, 1020,  Jurisdiction  was  not 
lost.  Had  the  defendant  not  appeared  on 
tbe  date  to  wbidi  the  ease  was  adjourned, 
still,  it  appearliv  that  the  court  was  on  the 
19th  day  of  January,  1920,  actually  engaged 
in  the  trial  of  another  caae,  the  adjonm- 
ment  of  the  case,  for  that  reaaon,  until  the 
following  day,  would  be  anthOTlied.  In 're 
IMate  of  Green,  supra. 

[2}  There  Is  another  reason  why  the  court 
did  not  lose  Jurisdiction  In  this  case.  On  Oc- 
tober 7, 1919.  the  parties  agreed  in  opm  court 
tliat  the  cause  should  be  continued  ind^nlte- 
ly  to  be  taken  up  at  sncb  time  as  the  attor- 
neys agreed  upon,  "or  fixed  by  the  court  for 
trial."  If  the  parties  did  not  speclflcally  con- 
sent to  the  adjournmoit  of  the  case  to  the 
date  on  which  the  trial  was  finally  complet- 
ed, it  was  at  least  a  date  "fixed  by  the  court 
ft>r  trial."  The  defendant,  having  made  such 
agreement,  ought  not  now  be  heard  to  com- 
plain of  the  action  of  ISie  court  In  pursuance 
thereof. 

[41  It  Is  contended  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict;  that  It 
did  not  appear  tliat  tbe  plaintifl  was  the  own- 
er of  the  hog  that  was  lost ;  nor  that  it  was 
lost  by  the  defoidant  Theae  were  qnesti<»8 
of  fact,  properly  sntmUttBd  to  the  Jury.  We 
have  examined  ttie  reetod  and  condude  that 
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t3ie  evldenee  was  sufflctent  to  sustain  the  ^ee- 
lUct 

Some  complaint  la  made  ot  tbe  ruling^  of 
the  court  In  excdodlng  testimony  offered  to 
ahow  othor  shliwaenta  from  the  station  at 
Efooper,  «i  fbe  date  In  question,  to  the  same 
omEdgnee  at  Soath  OmiJut,  and  the  poasIUI- 
.Ity  of  plaintiff's  hog  becoming  Intennlngled 
with  one  of  sndi  shlpmenta  Such  evidence 
was  Immaterial  under  the  issues  in  this  case, 
and  was  properly  eulnded. 

[i]  Finally,  it  la  urged  that  tbe  ooort  had 
no  authorltgr  to  tax  an  attorn^'a  fee  as  part 
nt  the  costs;  ttiat  the  statutes  of  Nebraska 
mating  to  tbe  taxation  of  attorney^  fees 
does  not  apply  to  cases  where  the  Director 
Qoieral  of  Bailroads  la  defendant,  on  the 
theory  that  the  taxation  of  such  fee  amounts 
to  a  fine,  penalty,  or  forfeiture.  General  or- 
der Mo.  60  la  dted,  wUch  provides  fbr  the 
bringing  of  actions  growing  out  of  the  posses- 
sion, use,  coatnA  or  operation  of  the  rail- 
roaite  againat  tbe  Director  Oeneral,  hut  that 
the  order  shall  not  ap^  to  actiMis,  suits  or 
proceedings  for  the  recovery  of  fines,  penal- 
ties or  forf^tures.  That  tlie  taxation  of  at- 
tomey's  fees  under  the  provisions  of  section 
0068,  Ber.  St  191Si  as  amaoded  by  chapter 
184,  Laws  JSi9,  is  not  a  fine,  penalty  or  f or- 
Mtare,  and  that  a  reasonable  attorne^'a  fee 
may  be  properly  taxed  as  part  of  tbB  costs 
has  been  determined' in  Nye- Schneider-Fow- 
ler Ca  V.  Chicago  ft  N.  W.  Oo.,  106  Meb. 
151.  17d  K..W.  603;  Marsh  &  Marsh  v.  Chi- 
cago ft  N.  W.  B.  Co..  103  Neb.  651.  178  N.  W. 
6T0;  Smltti  t.  Cblcago,  St  M.  ft  O.  B.  Oo^ 
80  718,  167  N.  W.  622.  No  satisfactory 
reason  has  been  suggested  why  an  attorney's 
fee  should  not  In  taxed  as  a  part  of  the  coata 
la  this  oaae  aptlnst  the  defendant  Dlre<ior 
General.  An  attorney's  fee  of  pSO  la  allowed 
tot  plaintUFs  attorney  Iq  this  court. 

[I]  Flataktlff  baa  also  resented  a  mottoa 
to  substitute  as  deftaidant  the  name  of  Jamea 
€. 'Davis,  Director  Oeneral  of  Railroads  and 
aa  Agent  under  section  206  of  the  Federal 
TranaiKnrtatloD  Act  of  February  28,  1820  (41 
U.  S.  fit  at  Large,  c.  91.  p.  461).  instead  of 
Walker  D.  HIne%  Director  General  oC  BaU- 
roads.  This  modoo  is  sustained. 

Tbib  judgm^t  is  aflSrmed. 

FL4NSBUBG.  J.»  dissents. 


STATE  ex  rel.  LONG  et  al.  v.  WESTOVER, 
Dlstrlot  Jadge.   (No.  22543.) 

(Saprsme  Court  of  Nebraska.  Fck  1%  1822.) 

rSyUote*  H  the  Oouri.) 
I.  JadiBisat  <  ii<B8  Ball  to  vaoate  Jadgsieat 
for  fraad  !■  He  luveareaoM  siast  be  brosiht 
in  eoart  wlMfo  readersd. 
A  suit  in  equity  to  Tscate  and  aet  aaUa  a 
Judgment  of  a  district  eowt  on  the  ground  that 


it  was  procured  by  perjury  and  other  forma  of 
fraud  murt  be  brou^t  in  the  court  la  wbicb  the 

judgment  was  rendered. 

2.  Judgnest  «=»41 4— Transcript  of  JadgHeat 
oan  ealy  be  vaeated  by  salt  to  aet  aside  Jadg- 
sieaL 

Under  section  7806k  Ber.  8L  1813;  the  tran- 
■CTlpt  at  a  judgment  in  the  district  court  of 
another  county  is  *in  tbe  same  plight"  as  th« 
ori^al  judgment  It  is  an  Incident  thereto 
and  can  only  be  vacated  and  set  aside  for 
grounds  inhering  In  the  judgment,  in  a  suit  to 
set  aside  the  judgment  niis  applies  also  to  a 
suit  to  remove  an  apparent  doud  upon  thf  title 
to  lands  caused  by  the  filing  of  a  transcript. 

3.  Judoneat  «s»456  —  May  rastrala  parties 
from  eafordsg  Jodgmest  of  aaether  court 
procured  by  fraud. 

Equity  acts  in  personam.  Bven  though 
property  is  beyond  the  reach  of  the  process 
of  the  court,  and  it  can  exert  no  power  or  con- 
trol over  it  It  may,  by  a  decree  agamst  a  per- 
son over  whom  it  had  acquired  joris^ction.  en- 
force action  or  nonaction  with  respect  to  sudk 
property,  and  while  It  cannot  rcqidre  another 
court  of  co-ordinate  jurlsdietion  to  set  aside  its 
judgment  alleged  to  have  been  procured  by 
fraud,  It  may,  if  the  facts  justify  it,  restrain 
such  persons  from  enforcing  audi  a  judgment 
and  grant  other  adequate  relief. 

4.  JadoMsat  4Es>43B-Aotien  Is  traasNevy,  and 
Jarlsdlctloa  may  be  aoqalred  by  sarvloa  of 

Bsnmons  or  geaeraJ  appearaaos. 

Such  an  sction  is  of  a  transitory  natora 
and  the  court  may  acquire  jurisdiction  ovsr  tbe 
partis  either  by  service  of  summons  or  by  their 
general  appearance  In  the  action. 

3.  Appearaaoe  ^tt— Appoaraaoe  for  sbjeo 
tloa  to  Jarisdiotias  of  aabjoot-matter  walvaa 

ebjectioa  to  Jarisdlotloa  of  defeadaat's  par- 
soa. 

"An  appearance  for  the  purpose  of  object- 
ing to  the  jurisdiction  of  the  court  of  the  sub- 
ject-matter of  the  action,  whether  by  motion 
or  formal  pleading,  is  a  waiver  of  dl  objectiona 
to  the  jurisdiction  of  tbe  court  over  the  person 
of  defmdsttt,  whether  the  defendsnt  intended 
sttdi  wsiver  or  not"  Parrlne  t.  Knlghta  Ttan- 
pier's  ft  Mssoaa*  Ufa  bidemnity  Co.,  71  Nek 
278k  101  N.  W.  1017. 

Original  proceeding  in  mandamus  by  the 
State,  on  the  relation  of  Peter  J.  Long  and 
another,  against  William  H.  Westover,  Judge 
of  the  EKstrict  Court  of  Sheridan  County, 
Nebraska.  Writ  denied. 

A  judgment  for  $75,000  was  obtained  in 
the  district  oourt  for  Douglaa  county  by  cer-> 
tain  parties  hereinafter  termed  *'th6  Longa." 
against  other  partiea  hereinafter  termed  "the 
Krauaes.**  A  traaaertot  of  this  Judgment 
was  filed  in  Sheridan  county.  Afterwards 
an  action  was  brought  by  Uie  Kianaes  in  the 
district  court  for  Sheridan  county  against 
the  Longs,  fhtibr  attorneys,  and  the  SherUT  of 
tb»  county,  praying  the  court  to  vacate  and 
aet  aside  the  judgment  in  the  district  court 
for  Douglaa  county,  to  enjoin  the  Longs  and 
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any  one  dolmlng  under  them  from  proceed- 
ing to  the  collection  of  the  ]udi;ment,  and  to 
qnlet  the  title  to  their  lands  In  that  county, 
against  any  claims  under  the  Judgment;  It 
being  alleged  that  the  Judgment  was  pro- 
cured by  perjury  and  other  fraud  on  the  part 
of  the  Longs.  A  temporary  restraining  order 
was  issued  and  the  cause  set  for  hearing. 
The  Longs  brought  an  original  proceeding  In 
mandamus  tn  this  court  against  Honwable 
W.  H.  Westorer,  Judge  of  the  district  court 
for  Sheridan  county,  praying  that  this  court 
Issue  a  peremptory  writ  of  mandamus  direct- 
ing the  Judge  to  set  aside  the  restraining  or- 
der on  the  ground  of  want  of  Jurisdiction. 
The  writ  of  mandamus  was  refused.  l%e 
Longs  then  filed  objections  and  exceptions  In 
the  district  court  for  Sheridan  comity  to  the 
Jurisdiction  of  that  court  orer  the  sabject- 
matter  of  the  action,  and  over  the  persons 
of  the  defradants,  no  personal  service  having 
been  had.  These  objections  were  overruled. 
The  Krauses  filed  an  amendmoit  to  their 
original  petitlMi,  alleging  their  Ignorance  of 
the  fraud  and  falsity  of  the  testimony  until 
after  the  Douglas  county  litigation  was  final- 
ly disposed  of,  such  ignorance  being  without 
negligence  on  their  part;  that  the  Longs  are 
and  were  nonresidents  of  the  state;  that  the 
Krauses  have  no  property  In  Douglas  coun- 
ty ;  that  the  district  court  for  Douglas  coun- 
ty has  no  power  to  grant  adequate  relief  in 
the  premises;  that  they  have  no  remedy  at  law 
save  in  the  Sheridan  county  district  court; 
and  that  the  original  cause  of  action  arose 
tai  Sheridan  coimty.  The  prayer  to  the  peti- 
tion was  also  amended  by  leave  of  court. 
The  prayer  Is  now  as  follows  : 


he  enjoined  from  taking  any  steps  or  proceed- 
ingi  in  Sheridan  county  toward  the  collection  or 
'enforcement,  either  by  execution  or  otherwise, 
of  the  said  judgment  so  transoipted,  or  mabing 
any  claim  or  demand  of  any  nature  whatsoever 
by  reason  thereof,  and  that,  upon  a  final  hearing 
of  said  cause,  said  injmiction  he  made  perma- 
nent; that  the  title  of  plaintilfB'  lands  be 
quieted  aa  against  any  daUna  hy  said  defend- 
ants or  any  of  them,  under  aaid  judgment,  and 
that  they  have  snch  other  and  farther  relief 
as  may  he  Just  and  egaftable." 

The  defendants  each  excepted  and  object- 
ed to  this  amendment,  "for  the  reason  that 
said  court  lias  no  Jurisdiction  or  authority 
to  entertain  said  motion  or  make  said  order." 
The  matter  of  the  special  appearances  was 
then  taken  vp.  The  court  overruled  the  objec- 
tims  to  the  Jurisdiction  of  the  court  over  the 


ed  a  default  he  takm,  "whereupon  the  court 
stated  that  the  plaintUfs  were  entitled  to  a 
default  unless  the  defendants  requested  time 
to  plead  or  move,  and  that  such  deftiult 
would  be  entered  unless  defendants  made 
such  request;  that  thereupon  the  defendants 
Severally  ask  20  days  leave  to  plead  or  move 
to  the  jurisdiction  of  the  court,  which  is 
granted."  A  temporary  order  of  Injunction 
was  then  allowed,  enjoining  the  collection  of 
the  Judgment  until  the  further  order  of  the 
court,  upon  plaintlfT  executing  an  undertak- 
ing for  $2,000,  which  was  duly  executed  and 
approved.  The  Longs  then  brought  this  orig- 
inal proceeding  la  this  court,  praying  for  a 
peremptory  writ  of  mandamus  to  direct 
Judge  Westover  to  modify  this  order  of  In- 
junction so  that  the  modified  order  shall  en- 
join the  enforcement  of  the  judgment  in 
Sheridan  county  "until  such  a  reasonable 
time  as  said  Judgment  defendants  In  the  ex- 
ercise of  due  diligence,  upon  a  proper  show- 
ing, may  litigate  In  the  district  court  of  Doug- 
las county,  their  said  pleas  that  said  judg- 
ment was  procured  perjury  and  other 
forms  of  fraud,"  and  also  directing  said 
judge  to  proceed  no  further  in  the  action, 
flhould  the  Krauses  fall  to  commence  Utlgm- 
tion  In.  Etauglas  county  within  a  time  UmltaA 
in  the  modified  order  of  injunction. 

Bryon  G.  Bnrbank  and  Thomas  Lynch,  both 
of  Omaha,  for  plaintiffs. 

Sullivan,  Wright  &  Thummel  and  Arthur 
F.  Mullen,  all  of  Omaha,  for  defendant 

Heard  before  MORRISSET.  a  J.,  and 
DAY,  DEAN,  rLANSBUfiG,  ALDBIOH, 
LBTTON,  and  ROSE,  JJ. 


'Iliat  the  transcript  of  judgment  entered  in 
the  district  court  of  Douglaa  county,  Nebraslta, 
in  favor  of  said  defendants,  Peter  J.  Long  and 
Anna  Long,  and  asainst  John  H.  Krauae  and 
Herman  J.  Krause,  be  vacated,  set  aside  and 
held  for  naogfat;  and  that  temporary  injnnetlon 
iaaoa  enjoining  the  above  named  defendauts,  and 

^.^.fTk.'^iSSSt'^.J^^^S^S^  title  to  lands  of  the  Krauses  against  any 
by,  through  or  under  them,  or  either  of  thenjfc         _  .   ^™   i 


LB3TT0N,  3.  At  the  time  ttie  former  ap- 
plication for  a  vn-It  of  mandamus  was  filed 
in  this  court;  the  object  of  the  suit  pending 
in  Sheridan  county  was  to  vacate  and  set 
addQ  the  judgmmt  In  Douglas  county,  to  en- 
join Its  enforcement  generally,  and  to  qtliet 


dalms  by  defradants  under  the  judgment 
The  court  was  of  the  opinion  that  Douglas 
county  was  the  proper  venue;  that  the  dis- 
trict court  for  Sheridan  county,  being  a  court 
of  co-ordinate  jurisdiction  with  that  of  Doug- 
las county,  had  no  jurisdiction  to  vacate  and 
set  aside  the  Judgment  whldi  was  of  record 
in  the  district  court  for  Douglas  county,  but 
that  proceedings  to  enforce  the  Judgment  in 
Sheridan  county  might  properly  be  stayed 
while  an  action  to  set  aside  the  ju^mmt 
was  pending  In  the  district  court  for  Douglas 
county. 

Whea  the  case  again  came  on  for  hearing 
in  Sheridan  county,  the  petition  was  amend- 
ed so  as  to  cbange  the  diaracter  of  the  pro- 
ceeding. The  object  now  is  to  set  aside  the 
transcript  filed  In  Sheridan  county;  to  la- 
strain  the  holders  of  the  Judgment  from  en- 


persniu)  of  the  defendants,  and  over  the  sub-  farcing  the  same  In  SherSdau  coun^ ;  and  to 
Ject-matter  of  ttie  ftctloii.  flatntUGi  demftad-l  qutet  tli*  title  to  iiislntlffg'  luds  from  sU 
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Claims  nnder  the  judgment,  and  for  oUmv 
equltiU)le  rell^. 

[13  An  actloiL  to  set  aside  a  Judgment  must 
be  tH-ou^t  in  tbe  court  wlitch  r«idered  ftM 
Judgment,  otherwlsn  the  records  of  <me  court 
would  be  undOT  the  control  of  other  courts  of 
OKwdtnate  Jurisdiction.  A  Judgment  Is  a 
matter  of  record,  and  can  only  be  changed, 
set  a^Ade  or  modified  by  tbe  court  by  whose 
authority  the  record  Is  made^  or  1^  the  direc- 
tSaa  of  a  court  of  higher  JurlsdlctlcHi  In  pro- 
ceedings to  review  the  Judgment  If  this 
were  not  so,  chaos  would  result  Byan  t, 
Donley.  69  Neb.  623.  630,  96  N.  W.  234;  Trim- 
ble &  Blackman  t.  Oor^  &  Son.  78  Neb.  639, 
lU  N.  W.  376;  Carlson  t.  Bay,  IM  Neb.  IS, 
17B      W.  886. 

[2]  In  a  few  cases  In  this  state  where  ob- 
jections wore  not  raised,  such  decrees  have 
been  t&aA&eA,  but  tliese  casee  are  not  au- 
thority for  such  a  practice.  Bankers^  Life 
Ins.  Co.  T.  Bobbins.  fi3  Neb.  44,  73  N.  W.  269 ; 
Security  Mutual  Ins.  Co.  v.  Bess,  76  NeU  141, 
106  N.  W.  1037. 

.The  transcript  of  a  Judgment  Is  In  the 
same  plight  Section  7996.  Bev.  St  1013.  pro- 
Tides: 

"Soch  traoBcript  afaall  at  all  times  be  affected 
and  be  in  same  plight  as  the  original  Judg- 
ment" 

Ve  bare  held  that  a  motion  to  revive  a 
transcilpted  Judgment  of  the  district  court 
must  be  made  In  the  court  where  the  Judg- 
ment was  rendered,  and  it  is  said: 

"The  Nebraska  statate  upon  which  plaintiff 
relies  authorizes  en  exeoutioD,  but  not  a  reviv 
or.  *  *  *  It  leaves  the  court  of  original 
Jurisdiction  in  complete  control  of  Its  own 
Judgment  niat  court  has  power  to  renew  the 
lien,  to  cancel  it  for  an;  lawful  reason,  to 
make  orders  respecting  parties,  to  direct  sat- 
isfaction In  case  of  payment,  and  to  perform 
any  other  judicial  act  essential  to  the  rights 
of  any  party  to  tbe  salt.  Orders  made  in  the 
exercise  of  such  power  affect  transcripts  in  oth- 
er jurisdictions  in  tbe  manner  described  In 
the  proviso  to  section  420A  of  the  Code.  The 
Jurisdiction  of  the  court  to  wliicfa  the  judgment 
is  transferred  is  not  the  same  as  that  of  tbe 
court  rendering  the  judgment,  unless  made  so 
by  statute."  Case  Threshing  Machine  Co. 
Admisten,  8S  Neb.  272,  122  N.  W.  891. 

The  prayer  to  qniet  the  title  to  lands  Is 
based  upon  the  fact  that  the  traoacript  is  on 
file  In  Sheridan  county.  A  judgment  In  Doug- 
las county  13  not  a  Ilea  on  lands  In  Sheridan 
county  unless  a  transcript  of  the  same  Is  on 
file  in  that  county.  The  transcript  la  based 
upon  and  is  only  an  incident  to  the  Judgment 
The  title  cannot  be  quieted  against  the  cloud 
created  by  a  transcript  without  setting  it 
aside.  Where  the  d^ect  is  In  the  transcript 
Its^  for  instance,  if  it  fails  to  be  a  true 
exemplification  of  tbe  record,  or  for  any  oth- 
er reason  not  concerned  with  the  judgment 
Itself  this  may  be  done  by  an  actira  In  tbe 
ooont?  when  tt  la  filed,  bat  If  the  aUefed 


d^ect  Inherea  In  tb»  Judgment  Itself  it  can 
only  be  done  in  the  court  wbidi  rendered  the 
Judgment.  If  the  -Judgment  shonld  be  ra- 
cated  In  that  court,  then  a  suit  to  quiet  tbe 
title  against  the  apparent  lien  can  be  main- 
tained In  Sheridan  county. 

Bespondent  has  cited  many  cases  to  the 
effect  that  a  court  <Mt  equity  may  set  aside 
judgments  for  fraud.  In  only  one  case  cited 
fau  the  transcri^  of  a  Judgment  bean  set 
aside  in  anothw  court  That  is  the  case  of 
Carlson  r.  Bay,  104  Neb.  18,  175  N.  W.  8861 
and  the  only  ground  for  so  doing  was  that 
there  is  no  powor  In  a  county  court  acting  as 
a  Justice  of  the  peace  to  vacate  its  own  Judg- 
ment for  fraud.  The  opinion  reoognizes  tbe 
goieral  rule  to  be  as  above  stated,  upon  solv 
■tantlally  tbe  same  grounds. 

[S]  But  anothw  kind  and  form  ct  r^et  la 
prayed  for.  An  injunction  against  Uie  en- 
forcement of  the  Judgment  is  sought  aeilnst 
tbe  holders  thereof.  This  Is  an  actitm  in 
personam  and  is  transitory  In  its  nature 
Sucfa  a  suit  requires  Jurisdiction  of  the  per- 
son, tiOiia  by  pTO&ae  service,  or  by  appear^ 
ance.  In  the  event  the  Eranses  are  snoceea- 
ful,  the  record  ot  the  Judgment  in  Douglas 
county  will  be-unalEected  1^  tbe  decree,  but, 
the  parties  defendant  will  be  restrained  from 
mf ordng  it 

It  la  a  maxim  that  equity  acto  In  person- 
am. Even  though  propo^  Is  bf^ond  tbe 
reach  of  the  process  of  tbe  court,  and  it  can 
therefore  oert  no  power  or  oontnl  ovw  it, 
it  may  a  decree  against  a  person  ovw 
whom  It  baa  acquired  JurlsdlctlfHi  eatarom 
action  or  nonaction  with  re^mct  to  snch 
property.  It  may  compel  qtedfic  perform- 
ance of  a  contract  to  cwvey  lands  lying  In 
another  state,  and  It  may  restrain  proceed- 
ings in  the  courts  of  other  states  or  countries. 

"Where  the  necessary  parties  are  before  a 
court  of  equity,  it  Is  immaterial  that  the  res 
of  the  controversy,  whether  it  be  real  or  per- 
sonal property,  is  beyond  the  territorial  jnrfs- 
^cdon  of  the  tribunal.  It  has  tie  power  to 
ebmpet  the  defendant  to  do  all  things  neces- 
sary, according  to  the  lex  loci  rei  sitK,  which 
he  could  do  Toluntarily,  to  give  full  effect  to 
the  decree  against  him."  Phelps  v.  McDonald, 
99  V.  S.  206.  25  li.  £d.  473. 

In  Marshall  v.  Holmes,  141  U.  S.  GS9.  12 
Sup.  Gt  62,  35  L.  Bd.  870,  dted  by  respond- 
ent it  Is  said  speaking  of  the  power  of  the 
court  in  a  similar  actl<m: 

"While  it  cannot  require  the  state  court  it- 
self to  set  aside  or  vacate  the  judgments  in 
question,  it  may,  aa  between  the  parties  before 
it,  if  the  facts  justify  soch  relief,  adjodga  that 
Mayer  shall  not  enjoy  the  inequitaUe  advan- 
tage obtained  by  bis  judgmoits.  A  decree  to 
that  effect  would  operate  directly  upon  him, 
and  would  not  contravene  that  prorimon  of 
the  statute  prohibitisg  a  court  of  the  United 
Stetes  from  granting  a  writ  of  lajonction  to 
stay  proceedings  in  a  stete  court  It  woold 
simply  take  from  bin  the  benefit  of  Judgmrato 
(Attained  bj  frand'" 
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[41  The  objecttons  made  by  defendants  to 
the  Jurisdlctiiio  of  tbe  district  court  for  Sh&r- 
Idan  county  are  upon  the  grounds  that  ntme 
of  the  defendants  were  serred  with  summons 
In  the  action,  or  found  In  Sheridan  county, 
or  reside  therein,  and  that  none  of  them  ap- 
pear In  tbe  action  except  for  the  purpose  of 
exciting  to  the  Jurisdiction  of  the  court 
over  tbe  subject-matter  of  the  action,  and 
the  persons  of  each  and  all  of  tbe  defendants. 

[B]  Being  a  ttansltory  action,  the  court  has 
jurisdiction  over  the  subject-matter  and  may 
exMVise  tbe  same  whenever  It  has  obtained 
Jurisdiction  over  the  persons  of  the  defend- 
auts.  In  Perrine  t.  Knights  Templar's  &  Ma- 
sons' Life  Indemnity  Co,  71  Neb.  267,  273, 
98  N.  W.  841,  IDl  N.  W.  1017,  It  was  held 
that— 

In  a  traoBitorr  action  "an  appearance  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the 
coart  of  the  mibject-matter  of  the  action, 
whether  by  motion  or  formal  pleading,  is  a 
waiver  of  all  objections  to  the  jurisdictioD  of 
the  coirt  over  the  person  of  'defendant,  wheth- 
er tbe  defendant  Intended  euch  waiver  or  not" 

This  decision  has  been  followed  In  Braln- 
ard.  &  Chamberlain  t.  Butler,  Ryan  &  Oo., 
77  Neb.  615,  109  N.  W.  766;  Summit  Lum- 
ber Co.  T.  Cornell-Tale  Co.,  85  Neb.  468,  123 
N.  W.  444;  LUUe  v.  Modern  Woodmen,  89 
Neb.  1,  130  N,  W.  1004;  Clark  v.  Bankers' 
Accident  Ins.  Co.,  96  Neb.  381,  147  N.  W. 
1118 ;  Legan  .t.  Smith,  98  Neb.  7,  151  N.  W. 
955;  Parkhurst  t.  Nevlns,  106  Neb. — ,  182 
N.  W.  563. 

The  defendants  not  having  conQned  their 
appearance, to  challenging  the  jurisdiction  of 
the  court  over  their  persons,  but  having  eihal- 
lenged  the  jurisdiction  of  the  court  over  the 
subject-matter,  and  tbe  cballoige  not  twlng 
well  founded  with  respect  to  the  prayer  for 
restraining  the  collection  of  the  judgment 
snbndtted  themselves  to  the  jurisdiction  of 
the  court  for  Its  jndgmoit  ni>ott  that  ques- 
tion, and  thus  made  a  general  appearance 
as  to  that  part  of  the  action  in  which  the 
court  had  Jurisdiction  of  the  subject-matter. 

A  court  of  equity,  when  It ,  has  obtained 
Jurisdiction  of  the  persons,  has  fall  power  to 
rendtf  full  and  adequate  relief  through  them, 
even  to  the  enforcement  of  action  looking 
toward  tbe  satisfaction  or  cancellation  of  any 
paper  fraudulently  obtained  or  executed,  or 
the  satisfaction  of  Judgments  wrongfully  ob- 
tained. Jefferson  v.  Gregory,  113  Va.  61,  73 
S.  E.  4^;  Bamesley  v,  Powell,  1  Ves.  Sr. 
(Eng.)  284;  Loss  v.  Obry,  22  N.  J.  Eq.  52; 
FaU  V.  Fall,  75  Neb.  120,  106  N,  W.  412,  113 
N.  W.  175,  121  Am.  St  Eep.  767;  Story, 
Equity  Jurisprudence  (13th  Ed.)  81  899,  900; 
Cole  V.  Cunningham,  133  U.  S.  107,  10  Sup. 
Ct.  269,  33      Ed.  53a 

The  court  having  acquired  jurisdiction,  has 
power  to  enjoin  the  enforcement  of  the  judg- 
ment, and  afford  other  adequate  relief  with- 


in its  pomr  and  jurisdiction,  but  It  has  no 
direct  power  to  vacate  the  judgment  or  set 
aside  the  transcript  until  the  Judgment  Is 
disposed  of.  Nothing  hereinbefore  said  iB 
to  be  construed  as  expressing  any  opinion  as 
to  the  issues  of  law  or  tact  involved  in  the 
pending  case  In  tbe  district  court  tot  ShnU 
dan  county. 
Writ  denied. 


SIMPSON  V.  OMAHA  &  C.  B.  ST.  RY.  CO. 
(No.  2I67S.) 

(Supreme  Court  of  Nebraska.  Feb.  16,  1822.) 

(Sylldbttt  hp  the  Court.) 

1.  Releaae  «S3|6— Matual  mistake,  to  avoid, 
must  relate  to  present  or  past  facts,  aad  not 
to  opinioa  as  to  fnture  rstuits  of  known  faots.' 

To  avoid  a  written  releaae  of  damages  for 
personal  injuries  on  ground  of  mutual  mistake 
of  the  parties,  the  mistake  must  relate  to  a 
present  or  past  fact  or  facts  that  are  material 
to  the  contract  of  settlement,  and  not  to  an 
opinion  as  to  the  future  conditions  as  to  re- 
sults of  present  known  facts. 

2.  Release  «S3|6— Mistake  as  to  futnrs  devel- 
opmest  of  kaowa  Injury  In  one  of  opInlon.  aMl 
net  of  fftot. 

A  mistake  as  to  tbe  future  development  of 
a  known  Injury  la  one  of  opinion,  and  not  a  mis- 
take  as  to  fact 

3.  Release  (S=»t6— Hairi  not  to  bar  action  for 
Injuries  imlinown  to  either  party. 

Wbere  one  who  has  sustained  personal  in- 
juries and  with  bis  attention  directed  to  the 
known  injariea,  which  are  trivial,  contracts  for 
tbe  settlement  of  his  damages  with  reference 
thereto,  in  igboranee  of  other  and  more  serions 
InjurieB,  boUi  parties  believing  that  the  known 
injuries  are  .the  only  ones  sustained,  then  there 
is  a  mutual  mistake,  and  a  release  executed  un- 
der such  mistake,  although  coached  in  general 
terms,  will  not  bar  an  action  for  the  more  serl- 
oos  and  unknown  injuries. 

(A4diUonal  SyUahua  hv  Editorial  8taf^  . 

4.  Releass  «s»5B(5)— Whether  tkere  was  ow- 
tval  mistake  may  be  sabmlttsd  to  the  Jary. 

In  an  action  against  a  street  railway  for 
personal  injuries,  whether  there  was  a  matual 
mistake  in  execution  of  a  release  need  not  be 
decided  by  the  court  and  It  was  not  error  to 
submit  it  to  the  jury. 

5.  Appeal  and  error  «=»IOOI(l)— Venllot  sny- 
ported  by  evitfenee  aot  distarbed. 

In  personal  injury  action,  the  Supreme 
Court  will  not  interfere  with  the  verdict,  where 
it  is  supported  by  evidence  and  In  not  dearly 
wrong. 

Appeal  from  District  Court,  Doui^  Coun- 
ty ;  Qoas,  Judge.  * 

ActlMi  by  Eugene  D.  Simpson,  by  Cather- 
ine Simpson,  his  next  fri«id,  against  the 
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Omaha  A  Coundl  Bluffs  Street  Hallway 
Company,  for  personal  Injuries.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

John  L.  Websttt  and  William  M.  Burton, 
both  of  Omaha,  for  anwllant. 
Magney  A  Maguey,  of  Omaha,  for  applies. 

Heard  before  LETTON.  DEAN,  DAT,  and 
ALDRIOH,  JJ.,  and  GOOD,  Digtrtct  Judge. 

GOOD,  District  Judge.  This  Is  an  appeal 
by  the  defendant  from  the  district  court  for 
Douglas  county,  In  an  action  wherein  plain- 
tiff recorered  a  Judgment  for  fl2,000,  for 
personal  Injuries  sustained  while  he  was  at- 
tempting to  board  one  of  defraidanfa  street 
cars  at  the  lntersectl(Hi  of  Sixteenth  and 
Famam  streets  in  the  city  of  Omaha,  on  the 
4th  day  of  February.  191S. 

PUintlff  alleged  that  while  in  the  act  of 
boarding  the  car  as  a  passenger,  and  when 
he  had  one  toot  on  the  step  ot  the  car  and 
one  hand  grasping  the  handrail,  the  car  was 
n^^gently  suddenly  started,  and  threw  him 
to  the  pavement  on  his  hands,  knees  and 
stnoadi,  and  that  in  consequence  he  sustain- 
ed a  aerere  shock  to  hla  nervous  system,  caus- 
ing a  nervous  breakdown,  melancholia,  per- 
inanwt  mental  Impairment,  and  that  he 
thorny  became  mentally  incompetent  and 
practically  insane. 

Defendant  denied  that  plalatlff  received 
any  severe  Injury;  denied  any  ne^lgence; 
alleged  tiiat  plaintiff's  ailment  and  condition 
ftom  which  be  was  suff^lng  waa  due  to  caus- 
es other  than  the  accid^t ;  and,  In  addltlcm, 
aet  up  a  release,  signed  by  the  plaintiff  on  the 
ISQi  day  <a  Bbrdb,  1918,  wherein  and  where- 
by the  plaintiff,  for  a  oonslderatloa  of  fSO, 
then  paid,  rdeaaed  the  defwidant — 

"from  any  and  all  cause  or  causes  of  action, 
coats,  charges,  claim  or  demand,  of  whatever 
name  or  naturei  In  any  manner  arising  or-  to 
grow  ont  vt  an  accident  occurring  Monday, 
February  4,  1918,  at  Sixteenth  and  Vamam  in 
the  city  of  Omaha,  Douglas  coimty,  Nebraska, 
whereby  I  received  and  sostalned  personal  in- 
jury and  damage  to  my  clothing  while  boarding 
the  rear  end  of  an  east-bound  Famam  line 
doaed  motor  car*  and  falling  to 'the  pavement." 

(1]  Flalntlfl  in  his  reply  admits  the  execu- 
tion of  die  release,  and  the  receipt  of  the 
fDO,  and  allies  that  at  the  time  of  Its  ex- 
ecution the  only  iujui'les  of  which  he  knew, 
or  by  the  exercise  of  reasonable  diligence 
could  have  known,  consisted  of  a  superficial 
Injury  to  his  knee,  and  the  damage  to  his 
clothing,  consisting  of  a  tear  across  the  knee 
of  hla  trousers,  and  that  the  sum  of  $50  was 
a  fair  and  adequate  oompenaatlon .  for  the 
damages  he  had  sustained  up  to  that  time ;  | 
that  it  was  the  intention  of  both  parties  to  the ; 
settlement  to  fairly  compensate  plaintiff  for 
all  hla  Injuries,  but  these  injurioB  above  re- 
cited were  tba  only  tmes  known  to  the  par- 


ties, and  the  settlement  and  release  had  ref- 
erence to  those  only,  and  that  the  Injuries 
for  which  he  now  seeks  recovery  had  not 
then  manifested  themselves,  and  that  said  re- 
lease was  executed  under  a  mutual  mistake 
as  to  the  nature  and  extent  of  the  Injuries, 
and  that  the  release  was  never  Intended  to 
cover  any  other  Injuries  than  those  known  at 
the  time  of  signing  the  release,  and  mention- 
ed therein,  and  no  claims  or  causes  of  action 
were  intended  to  be  barred  except  those 
growing  out  of  the  then  known  injuries,  and 
fijrther  alleges  that  no  release  frotd  damages 
for  the  injuries  ftom  whldi  he  la  now  suffer- 
ing, and  for  which  he  seeks  a  recovery  In  this 
action,  has  ever  been  executed,  and  that  said 
release  is  therefore  not  a  bar  to  this  actlcMi. 

Appelant  aigues  that  the  evidence  la  In- 
sufficient to  show  that  there  was  any  mutual 
mistake  at  the  time  of  making  the  settlemeaC 
and  execution  of  the  release,  "niere  is  no 
confilct  on  the  evidence  on  this  point,  but  the 
question  is  as  to-  the  deductions  to  be  made 
therefrom  and  the  legal  effect  thereof.  The 
record  discloses  that  appellee,  who  was  a 
traveling  salesman,  and  who  was  at  the  time 
of  the  accident  on  his  way  to  St.  Louis,  con- 
tinued hla  Journey  and  went  about  his  busi- 
ness as  usual;  that  at  the  time  of  die  acci- 
dent he  sustained  a  lacerated  or  skinned 
knee,  a  bruised  hand  and  torn  trousers;  that 
for  a  few  daya  he  waa  stiff  and'  lame.  Ap- 
pellee returned  to  Omaha  In  a  few  days,  and 
notified  aivdlant's  claim  agent  that  be  had 
received  an  Injury  and  damage  to  his  cloth- 
ing and  disclosed  the  nature  and  extent  oC 
his  Injuries,  us  he  then  suK>osed  they  were. 
Appellee  continued  hla  work  as  a  salemaa, 
and  Ml  March  18, 1918,  some  alx  we^  after 
the  aoddent,  be  called  ob  iwpdlantfa  cUlm 
agent  and  adted  for  a  aettloDent  At  that 
time  he  believed^  and  stated,  that  he  was  all 
right,  and  had  fully  recovered.  The  only 
personal  injuries  ttun  known  to  either  par- 
ty were  the  skinned  knee,  bruised  hand,  and 
shodt  incident  thereto.  Tbese  were  the  only 
ones  discussed.  The  claim  agnt  saw  noth- 
ing to  indicate  that  appdlee  was  not  fully 
recovered.  There  was  no  talk  of  otho*  possi- 
ble unknown  Injuries,  or  of  any  future  un- 
favorable ccmditions  that  might  arise  from 
the  known  Injuries.  The  <daim  agent  asked 
appellee  what  he  thought  he  should  reotfve 
to  recompense  him  for  the  shock  and  suffer- 
ing and  the  torn  clothing,  and  appellee  an- 
swered that  he  thought  he  ought  to  receive 
$50,  and  this  amount  was  paid  him,  and  the 
release  executed.  It  was  several  wedcs  there- 
after before  appellee  became  aware  that  he 
had  sustained  other  Injuries  than  those 
known  and  talked  of  at  the  time  of  the  set- 
j  tleinent.  He  first  noticed  that  he  oould  not 
j  make  out  his  statements  and  accounts,  be- 
came confused  and  forgetful,  and  grew  worse, 
and  became  emotional  and  depressed,  and 
suffered  from  .  melandioUfc    Tba  erideace 


Digitized  by  Google 


Neb.)  THAMAim 

(18t 

ahoira  that  at  the  time  of  the  trial.  In  April, 
1920,  appellee  was  mentally  incompetent  and 
without  hope  of  recovery.  The  Jury  found 
the  fall  from  the  car  was  the  cause  of  lils 
present  condition.  Are  these  foots  Bufflclent 
In  the  eyes  of  the  law  to  constitute  a  mutual 
mistake? 

[X,  S]  Tbere  eeoiie  to  he  a  Tery  great  con- 
fuslon  In  the  opinlosi  of  the  Tarious  courts 
as  to  what  is  reQUtied  to  avoid  a  release  tot 
pOBOnal  Injuries  on  the  ground  of  mutual 
mistake;  What  we  bellere  to  be  the  true  rule 
Is  that  Oie  mistake  must  relate  to  either  a 
presokt  or  past  fiict  or  facts  Uiat  are  materi- 
al to  the  contract  of  settlemoit,  and  not  to 
an  opinion  as  to  future  conditions  as  the  re- 
sult of  present  known  facta.  A  mistake  as  to 
the  foture  development  of  a  known  Injury  la 
a  matter  of  opinion,  and  la  not  one  of  fact, 
and  is  not  aacb  a  misttUte  aa  will  avoid  a  re- 
lease; but,  where  the  mistake  is  as  tothe  ex- 
toit  ot  the  injury  due  to  unknown  conditions 
or  rdates  to  injuries  that  were  wholly  tm- 
known,  then  the  release  may  be  avoided,  un- 
less it  ftiTthw  appears  that  the  parties  were 
contracting  with  respect  to  possible  unknown 
injuries,  and  the  releasor  intended  to  relin- 
quish aU  claims,  whether  known  or  unknown. 
In  the  latter  case  there  would  be  no  mutual 
mistake.  Where  one  who  has  sustained  per- 
sonal Injurlea,  and  with  his  attention  direct- 
ed to  the  known  injuries,  which  are  trivial  In 
their  nature,  contracts  for  the  settlement  of 
liiB  damages  with  reference  thereto,  in  igno- 
rance of  other  and  more  serious  injuries,  both 
parties  at  the  time  believing  that  the  known 
injuries  are  all  the  injuries  sustained,  then 
there  Is  a  mutual  mistake,  and  the  release,  al- 
though couched  in  general  terms,  should  be 
Iield  not  to  be  a  bar  to  an  action  for  the  more 
serious  and  unknown  injuries.  The  views  here- 
in expressed  find  support  in  the  following  au- 
thorities: 23B.CL.390,  |20:  Mclsaacv.  Mc- 
Murray,  77  N.  H.  466,  03  AtL  115,  U  R.  A. 
1916B,  768,  and  note  thereto*  wherein  many 
authorities  are  collected;  Domlnlds  t.  United 
Btatee  Casualty  Oa.  132  App.  Dir.  063, 116  N. 
T.  Sapp.9T6;  Shook  v.  lUinols,  O.  B.  Co.,  llfi 
Fed.  S7,  S2  a  a  A.  601 ;  Great  N.  R  Co.  v. 
Fowler,  136  Fed.  118»  68  O.  C.  A.  106;  Gold 
Hantw  Minhiv  ic  Smelting  Co.  t.  Bowden, 
262  Fed.  388,  164  0.  CL  A.  812 ;  Reddlngtan  v. 
Blue  &  Raftery,  168  Iowa,  34,  149  N.  W.  933; 
Owens  V.  Norwood-White  Coal  Co.,  168  Iowa, 
1092,  174  N.  W.  861 :  84  Oyc.  1068. 

Hie  record  In  this  case  fully  justified  the 
conduaion  that  the  release  was  executed  un- 
der a  mutual  mistake  of  the  parties,  and 
does  not  therefore  bar  plaintiff  from  recovery 
of  damages  for  the  injuries  that  were  un- 
known to  both  parties  at  the  time  the  release 
was  executed. 

[4J  Appelant  Insists  that  whether  tioiere 
was  a  Diutaal  mistake  In  ttie  execution  oC  the 
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release  la  one  ct  equitable  cognisance,  and 
should  have  been  submitted  to  and  determin- 
ed by  the  court,  in  advance  of  the  Jury  trial, 
and  that  it  was  error  to  submit  that  question 
to  the  Jury.  The  rule  as  contended  for  pre- 
vails in  many  Jurisdictions,  but  the  contrary 
practice  has  obtaiited  in  this  Jurisdiction,  and 
has  met  the  approval  of  this  court  in  a  num- 
ber of  cases.  Osborne  v.  Missouri  P.  R.  Co., 
71  Neb.  180,  96  N.  W.  680;  New  Omaha 
fniompson-Houston  SSectrlc  Light  Go.  v. 
Rombold,  68  Neb.  64,  93  N.  W.  966,  97  N.  W. 
3080 ;  Perry  r.  Omaha  Blectric  Ii|^t  ft  Pow- 
er Co.,  99  Neb.  7S0, 167  N.  W.  921. 

BegardlesA  ot  what  the  practice  may  be, 
we  are  mable  to  perceive  that  appellant  was 
In  any  way  prejudiced  by  the  submission  of 
the  questitm  to  the  jury.  Hie  court.  In  over^ 
ruling  the  motion  for  new  trial  and  enteilng 
Ju^ment  on  the  verdict,  ther^  apioored 
the  flndlng  of  the  Jury  on  that  qnestiOD.  and 
made  It  the  court's  own,  as  much  as  If  It  had 
predetermined  the  question. 

[6]  It  Is  strenuoudy  urged  that  ttie  verdM 
Is  not  supported  by  the  evidence.  In  that  It 
does  not  show  that  appdlee's  iwesoit  phyi^- 
cal  and  mental  condition  was  caused  by  the 
fltU  from  the  street  car.  We  have  carefully 
examined  t^e  record,  and  while  this  court, 
had  It  been  the  trier  of  fact,  might  have 
reached  a  dlfTereut  finding,  yet  we  find  ample 
evidence  to  8un>oit  the  verdict  In  that  re- 
spect; and  we  cannot  say,  as  a  matter  of  la*, 
that  the  vttdlct  Is  wrong.  Unda  the  (tft-re- 
peated  rule  laid  down  this  court,  we  de- 
cline to  Interfere  with  a  ver^ct  that  la  sup- 
ported by  evldeiice^  and' is  wvt  cleaxly  wrong. 

mere  are  other  assignments  of  wror-  not 
discussed  in  fiie  brief,  and  we  omit  consider- 
atioB  of  than.  We  find  no  prejudicial  OTor 
In  the  recOTd.  O^ie  Judgment  of  the  dlrtrict 
court  la  afflrmed. 


THAMANN  V.  MERRITT  et  al.  <No.  21806.) 
(Supreme  Court  of  Nebraska.  Feb.  16, 1922.) 

fSyllabut  Iv  the  Court.) 

1.  Evideaoe  ^»596(2)— la  aetion  for  Ama|«s 
froRi  selawfal  sale  of  Intexloatliig  llqaera, 
prepoadaraeoe  of  et^desce  Is  safldent. 

In  an  aeUoa  for  damagea  reanlthic  from  an 
unlawful  sale  of  intoxicatiiv  Uguors,  a  pre- 
ponderance of  the  evidence  wiH  sustaio  a  re- 
covery In  favor  of  plaintlif,  though  tbe  wrons- 
ful  act  may  be  paniBbable  in  a  criminal  coart. 

2.  latntloatino  liquors  <8=>3ll^li  aetlos  for 
damages,  unlawful  sale  aad  dafendaat'a  ooa- 
nectlon  thflrewltb  nay  be  proved  by  dreun- 
•tantlal  evidenoe. 

An  unlawful  sale  of  iutoxtcating  liquors 
and  defendant's  connection  therewith  may  be 
proved  by  circumstaQtial  evidence  aione,  and 
proof  that  the  consideration  for  the  sale  pass- 
ed may  be  nnneceasary. 
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3.  Intoxloattng  llitnora  ^a»3ll^li  duiai*  op- 
tion, unlawful  sale  nay  1i*  proved  wltlioirt 
•vfiteioe  of  contract  terms. 

An  nnlawfai  sale  of  intoxicating  liqQor 
may  be  proved  without  endence  of  the  terms 
of  a  formal  contract. 

4.  Oiath  *s>l03(2)— Caite  vf  death  questien 
for  Jury. 

A  contribatbig  cause  of  death  is  a  question 
for  the  jury  where  there  is  sufficient  evidence 
to  BQstsdn  a  verdict  in  favor  of  plaiotifl  on 
that  issue. 

5.  Trial  ^142  —  laferoiosa  Inm  wldntlal 
faeta  are  for  the  Jary  where  evMenoa  will 
sastala  vardlot  for  pMntlfT. 

Inferences  from  erideDtisl  facts  are  ques- 
tions for  the  Jorj,  where  the  evidence  irill  sos- 
tain  a  verdict  in  favor  of  plaintitt. 

6.  Trial  «sa1 78— Where  dafeadaat  addaoea  as 
proof,  all  faeta  whiob  pialntHFa  avIdaDoa  ttads 
to  prove  wW  he  treated  aa  priaia  fade  asta^ 
lUhed. 

Where  defendant  does  not  adduce  any  proof, 
all  facts  which  the  evidence  on  behalf  of  plain- 
tiff tends  to  prove  wiU  be  treated  as  established 
for  the  purposes  of  a  prima  fade  case  in  plain- 
tiff's favor. 

7.  EvMMna  4=»i84--la  aatloa  for  daaagos  for 
death  from  wrongful  sale  of  iatexleatlag  II4- 
■ors,  empty  bottles  aad  labels  from  defMd- 
aat's  drug  store  held  admissible. 

In  an  action  to  recover  damages  for  the 
wrougfal  act  of  defendant  in  selling  ictozicat- 
ing  liquors,  empty  bottles  and  the  labels  there- 
on, having  come  from  drug  stores  conducted  by 
defendant,  iield.  admissible  as  drcumstanti^ 
evidence  of  a  sale,  under  the  circumstances 
outlined  in  the  opinion. 

8.  ihtoxloating  liquors  €=>3I0— There  may  be 
olrcumstances  nnder  which  plaintiff  may  re- 
cover without  proof  that  pervon  fatally  In- 
jured was  himself  a  purehaser. 

In  an  action  to  recover  damages  for  the 
wrongful  act'  of  defendant  in  selling  intoxi- 
cating  liquors  there  may  be  drcnmsthnces  un- 
der whidi  plaintiff  may  recover  without  proof 
that  the  person  fatally  injured  waa  himself 
the  purchaser. 

9.  Intoxicating  liquors  «=9291— There  may  be 
recovery  for  damages  although  wrongful  act 
was  liot  proximate  cause  of  death. 

Where  the  unlawful  sale  of  intoxicating  liq- 
uor contributes  to  the  death  of  the  person  who 
consumed  it,  there  may  be  a  recovery  for  re- 
aultiog  damages  without  proof  that  the  wrong- 
ful act  was  tfie  proximate  cauae  of  such  deatL 

Appeal  from  District  Court,  Dooglaa  Coun- 
ty; G0B8,  Judge. 

Action  by  Ilva  Thamann,  individually  and 
as  next  friend  of  Geneva  Thamann  and  oth- 
er minors,  children  of  said  Eva  Thamann, 
against  John  Merritt,  and  others,  for  dam- 
ages for  contributing  to  the  death  of  John 
Thamann.  Directed  verdict  in  favor  of  .the 
defnidanta,  and  from  a  judgmfflit  at-^ismlaa- 


aL  plalntlfl  appeals.*  Ravnsed  and  remand- 
ed for  farther  proceedings. 

Murphy  &  Winters,  of  SouUi  Omaha,  for 

appellant 

Isador  Zie^ler  and  Boy  J.  Abbott,  both  of 

Omaha,  for  appellees. 

Heard  before  MORRISSEY,  a  J.,  ALD- 
RICH,  FLANSBURO  and  ROSE,  JJ.,  and 
FITZGERALD    and    WAKKLEY,  District 

Judges. 

ROSE,  J.  This  Is  an  action  to  recover 
from  defendants  damages  In  the  sum  of  flO,- 
000  for  contributing  to  the  death  of  John 
Thamann  by  unlawful  sales  of  Intoxicating 
liquors  labeled  "Esseuce  of  Wintergreen,"  a 
preparation  containing  95  per  cent,  of  alco- 
hol— more  than  necessary  for  legitimate  pur- 
poses— not  containing  drugs  In  sufficient 
quantities  to  make  It  unfit  for  use  as  a  bever- 
age and  not  being  salable  by  defmdant  un- 
der any  other  exception  to  the  statutory  pro- 
visions forbidding  the  sale  of  Intoxicating 
liquors.  Laws  1917.  c.  187.  Plalntifrs  are 
the  widow  and  the  minor  children  of  deced- 
ent. It  is  alleged  that  the  sales  were  made 
by  defendant  Sbennan-McOonnd!  Dmg  Ooan- 
pany,  a  corporation  conducting  dmg  stores 
at  various  places  In  Omalia  und»  stete  ll> 
censes,  and  that  defendant  Cbarlea  B.'  Sher- 
man Is  a  bondsman  of  the  seQer.  Tte  con- 
ducing of  dmg  stores  In  Omaha  under  state 
Uceuses  and  the  suretrshlp  of  IKwrman  are 
admitted  'in  an  answer  denying  Om  wrongfol 
acts  Imputed  to  defendants.  After  tbe' 
proofs  on  behalf  of  plalntlfte  had  bem  ad- 
duced, the  trial  court  directed  a  verdict  In 
favor  of  defendants,  the  latter  not  having 
offered  any  evidence.  From  a  Judgment  At 
dismissal,  plaintiffs  have  appealed. 

Tbe  only  questions  presented  are  raised 
by  assignments  that  the  trial  court  erred  In 
sustaining  objections  to  tbe  introduction  In 
evidence  of  empty  bottles  with  the  labels 
thereon  and  In  directing  a  verdict  in  favor 
of  defendants.  To  Justify  the  peremptory  . 
instruction,  It  Is  argued  that  there  Is  no 
proof  that  Sherman-McConnell  Drug  Com- 
pany sold  the  Intoxicating  liquors  consumed 
by  Thamann,  and  that  the  empty  bottles  and 
the  labels  are  not  evidence  of  that  fact — 
an  essential  dement  ct  plalntlfCs'  case. 
These  questions  must  be  e(mBidered  in  the 
light  of  the  fcdlowing  pertinent  rules  of  law: 

[1]  In  an  action  for  damages  resulting 
from  an  unlawful  sale  of  intoxicating  liq- 
uors, a  preponderance  of  the  evidence  will 
sustain  a  recovery  In  favor  of  plaintiff, 
though  the  wrongful  act  may  be  punlahablo 
in  a  criminal  court 

[2]  Ad  unlawful  sale  of  intoxicating  liq- 
uors and  defendant'a  connection  therewith 
may  be  proved  by  drcumatantial  evidence 


^3>ror  other  oases  see  same  topic  and  KMT-NUHBBR  la  aU  Key-Nunbered  OlgesU  aad  lateee 
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aloae,  and  proof  that  tlie  consldeEAtien  pus- 

ed  may  be  tumeceeaai?. 

[3]  An  unlawful  sale  of  intoxicating  Uq- 
Qors  may  be  proved  without  evidence  of  the 
terms  of  a  formal  contract. 

[4}  A  contributing  cause  of  death  is  a 
question  for  the  Jury,  where  there  Is  suffl- 
■clent  evidence  to  sustain  a  verdict  In  favor 
•of  plaintiff  on  that  issue. 

[6]  Inferences  from  evidential  facts  are 
questions  for  the  Jury,  where  the  evidence 
win  sustain  a  verdict  in  favor  of  plaintiff. 

These  prlndfriles  are  well  established. 
Were  the  bottles  and  the  labels  properly  ex- 
■cluded?  Means  of  identification  had  been 
blown  la  one  of  the  bottles  in  the  following 
jform: 

"Slterman  &  McConnell  Drue  Co-  Omaha." 

The  label  on  the  outside  reads: 

"Essence  of  Wintergreen.  Sherman  &  Me- 
•Connell  Drug  Co.  Prescription  Pharmadsta. 
Cor.  10th  and  V*mam,  Branch.  Omaha,  Neb." 

Then  IB  evidence  from  wUeh  tin  f<dlow- 
Ing  Inferences  may  be  drawn:  Thamann  was 
addicted  to  the  use  of  Intoxicating  Uqnors. 
He  reoelTed  his  wageg  aa  a  laborer  Decem- 
ber 24,  1S17,  and  went  home  with  a  bottle 
In  hla  podcet  At  dlffraent  timea  that  day 
he  drank  the  otmtoitB  mixed  with  water  and 
BUf^r.  He  said  he  had  pnrdiaaed  alcohol. 
What  be  drank  from  the  bottle  waa  Intoxi- 
cating. The  next  day  be  drank  the  con- 
tents of  another  bottle  labeled  thus: 

"Essence  of  Wintergreen.  Sherman  &  Mc- 
Connell I>rDg  Oo.  2fttb  and  Famam  St.  Brandi. 
Omaha,  Neb." 

Vomiting  followed  as  a  result  Tbe  odor 
of  these  bottles,  when  offered  In  evidence, 
and  the  labels  thereon,  wore  the  aame  as 
when  the  intoxicating  liquors  were  consumed. 
Thamann  continued  to  drink'  "Essence  of 
Wintergreen"  and  as  a  ccmsequence  died  In 
■convulsions  December  31,  1917.  The  drink- 
ing December  24  and  25  contrlbnted  to  his 
-death. 

There  is  also  evidence  tending  to  prove 
these  facts:  The  ^pty  bottles,  with  the  la- 
'bels  and  the  odor  unchanged,  were  taken  to 
one  of  the  drug  stores  conducted  by  the 
Sherman-McGonnell  Drag  Company,  and 
were  shown  to  defendant  Sherman,  who  ex- 
.amlni^  them  and  said  that  they  had  come 
from  hla  line  of  drug  stores,  and  that  they 
bad  contained  95  per  cent  of  adohol  and  5 
per  cent,  of  essence  of  wintergreen. 

In  additlmt  the  following  inferences  may 
also  be  drawn  from  the  pnx^:  Ebsence  of 
wintergicen  la  naed  as  a  flavoring  for  bever- 
ages. It  is  BOlnble  in  2  per  cent  of  alcohol. 
The  bottles  contained  more  alcohol  than  was 
necessary  tor  legitimate  purposes.  The  prep- 
•aratlon  did  not  contain  drugs  In  sufficient 


quantities  to  make  It  unfit  for  use  as  a  bev- 
eragft  Fnrthermore,  it  is  a  fair  Infereice 
that  It  was  not  salable  by  defendants  under 
any  othor  exception  to  the  statutory  provi- 
sion forbidding  the  sale  of  intoxicating  liq- 
uors.  Laws  1917,  c;  187. 

[I,  7]  Since  defendants  offered  no  proote, 
all  facts  which  the  evidence  on  be^lf  of 
plaintiffs  toids  to  iwoTe  are  treated  as  es- 
tablished for  the  purposes  of  a  prima  fade 
ease.  Under  all  the  evidential  facta,  were 
Uie  bottles  and  the  labela  admissible  as  dr- 
comatantial  evidence  tending  to  show  that 
defendants  sold  the  intoxicating  liquors  la- 
beled "Essence  of  Wintergreen"  and  con- 
sumed by  Thamann?  Defendants  were  on- 
gaged  In  the  retail  business  of  selling  drugs. 
For  that  purpose  they  had  procured  a  state 
license  and  had  glvea  a  bond.  The  bottles 
had  been  Intended  for  containers  of  drugs 
when  sold  by  defendants  at  retail.  Labels 
In  ordinary,  general  and  well-understood  use, 
Indicate  not  only  contents,  but  the  name  and 
the  location  of  the  retail  sellers.  Both  the 
bottles  and  the  labels  are  Implements  of  de- 
fendants' retail  business.  As  such  they  came 
from  defendants'  line  of  drug  stores.  Pur- 
chase from  a  drug^st  In  labeled  bottles  is 
the  usual  method  of  procuring  drugs.  Re> 
tall  druggists  have  a  legitimate  use  for  both 
alcohcd  and  essence  of  wintergreen. 

In  Qie  present  instance  the  person  who 
consumed  the  contents  of  tbe  bottles,  labeled 
4n  the  manner  shown,  Is  dead  and  cannot  tes- 
tify. The  druggists  chained  with  the  un- 
lawful sales  are  def«idants  In  the  action  for 
damages.  Under  the  drcnmstances  outlined, 
the  bottles  and  the  labels  from  defendants* 
line  of  drug  stores,  tbe  first  bottle  having 
been  takra  home  by  Thamann  after  he  had 
drawn  his  wages  a  few  days  before  his  deaOit 
tend,  as  circumstantial  evidence,  to  throw 
some  light  on  the  Issue  of  sales  and  were, 
therefore,  admissible  In  evidence.  Cnrran 
V.  Perclval,  21  Neb.  434,  32  N.  W.  213 ;  Sul- 
livan V.  Conrad.  79  Keb.  803.  112  N.  W.  660. 

[t,  f  ]  Considering  the  evidence  errooeous- 
ly  excluded,  was  there  error  In  tbe  per- 
emptory instruction  In  favOT  of  defendants? 
The.  weight  of  the  evidence  la  a  question  fOr 
the  Jury.  There  may  be  a  recovery  by  plaln- 
tiffs  wltbont  proof  that  Thamann  In  perscm 
was  himself  the  purchaao-.  There  being 
proof  that  his  drinking  December  24  and  26. 
1917,  contributed  to  his  deatb,  evidence  Qtat 
it  was  the  sole  or  the  proximate  cause  there- 
of is  not  essential.  Plaintiffs  seem  to  have 
(rffered  evidence  making  a  prima  fade  case. 
It  follows  that  tbe  trial  conrt  erred  In  ex- 
cluding tbe  labeled  bottles  and  In  directing 
a  verdict  In  favor  of  defendants.  For  these 
reasons  the  Judgment  below  la  reversed  and 
the  cause  remanded  tor  further  proceedings. 
Beversed. 
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PORTER  V.  STATE.    (No.  2SI09.) 
(Sopreme  Coart  of  Nebraska.   Feb.  lA,  1922.) 

(BvUdbma  by  ike  Court.) 

1.  Rftpe  *s»Gi(7)— EvMam  luli  nflldtit  to 
WoRtlfy  tbo  Meatet  w  tht  offosdor. 

Eridence  as  to  tho  identUIeatloii  of  the  de- 
fendant examined,  and  Md  anffieient  to  anatain 
the  verdict 

2.  CriBlaal  law  ^39088(1}— Adailaaloa  Id 
bMtal  of  lector  fren  dofandaara  wHe  to  d»- 
feadaat  hold  amr. 

The  admlaaion  as  rebuttal  evidence  of  a 
portion  of  a  letter  written  by  the  defendant's 
wife  to  him  and  foand  in  his  poBeession,  ad- 
mitted on  her  crosa-ezamination  to  have  been 
written  by  ber,  and  not  relating  to  any  matter 
material  to  the  iasueB  in  the  caae,  held  to  be 
error. 

3.  Rape  ^59(3)— ra&tniotlon  as  to  eorrolh 
oration  of  proseoutrlx,  raferrlafl  to  denial  of 
accusatloa,  held  error. 

Instroction  numbered  7  examined,  and  hetd, 
in  view  of  the'  defendant's  testimony,  to  be  er- 
roneous. 

4.  Grlmieal  law  ^1 186(4)— Reversal,  for  er- 
rors not  resaltlag  In  substantia]  niscarflaga 
of  Jnstloa,  Inpropsr. 

An  examination  of  the  entire  record  dis- 
dosins  that  no  substantial  miscarria^  of  jus- 
tice actually  occurred,  held,  that  the  judi^ment 
irill  not  be  reversed  because  of  Uie  errors  com- 
mitted. I«wa  1921.  c  167. 

Error  to  Plstrlct  Court,  Douglas  County*; 
Troup,  Jndlge. 

Oluonce  a  Porter,  alias  Frank  Taylor, 
was  convicted  of  statutory  rape^  and  he 
brings  error.  Affirmed. 

R.  S.  Horton  and  R.  J.  Craren,  boOi  of 
Omaha,  and  O.  L.  Jones,  of  Lincoln,  ftor  j^afn- 
tiff  in  error. 

CSar^ce  A.  Davla,  Atly.  Gen.,  and  Gharles 
a  Seed,  AsbL  At^.  Qea.,  for  the  State. 

Heard  before  MORRISSEY,  O.  J.,  AVD- 
RICH.  FLANSBURG,  and  ROSE,  JJ.,  and 
BROWN  and  BIJ>RED,  District  Judges. 

BROWN,  District  Judge.  Clarence  C.  Por- 
ter,  alias  Fraak  Taylor,  was  convicted  in 
the  district  court  for  Douglas  county  on  a 
charge  of  statutory  rape  on  a  little  girl  13 
years  old,  and  was  sentenced  to  nerve  a  term 
of  15  years  in  tlie  penitentiary.  He  has 
prosecuted  error  to  this  court,  and  In  his 
brief  urges  three  reasons  why  flie  judgment 
of  the  district  court  should  be  reversed. 

[1]  The  first  proposition  urged  is  that  the 
evidence  Is  Insnffldent  to  Identify  the  plain- 
tiff in  error,  who  will  hereafter  be  desiginated 
herein  an  the  deftedant,  an  the  man  who 
committed  the  rape  charged.  The  witnesses 
identifying  the  defendant  consisted  of  the 
little  girl  who  was  raped  and  two  ladies  who 
were  driving  In  an  automobile  and  saw  a 


man  drive  a  car  across  In  front  of  th&a  to 
the  wrong  side  of  the  street,  stop,  hold  a 
conversation  with  a  little  girl,  and  drive 
off  with  her,  on  the  evening,  at  the  place,  and 
about  the  time  that  the  prosecuting  witness 
said  the  defendant  picked  her  up.  The  de- 
scription of  the  manner  In  which  this  man 
was  dressed  and  his  ai^arance,  as  given 
by  the  two  ladies,  tallies  substantially  with 
the  description  as  givm  by  the  little  girl 
upon  tbe  stand  and  as  givm  by  her  to  two 
men  Immediatdy  after  ttie  assault,  who 
were  also  witnesses  on  behalf  of  the  state. 
The  description  of  the  defradanf  s  dress  on 
the  evening  in  question,  given  by  himself  and 
his  witnesses,  does  not  differ  materially  from 
that  given  by  the  witnesses  for  the  state. 
The  defendant  and  hla  witnesses  admitted 
that  on  said  evening  he  was  driving  a  seven- 
passenger  Jeffries  touring  car,  that  had  di- 
vided seats  in  front,  a  dark  body  and  light 
colored  wheels,  and  that,  about  the  hour  the 
witnesses  for  the  state  testlfled  to,  he  drove 
along  the  street  and  In  the  direction  of  the 
point  where  they  testlfled  th^  met  him. 
The  women's  description  of  the  car  that  they 
saw  and  the  little  girl's  de8cr^>tlou  of  the 
one  she  testified  she  rode  In  corresponded 
with  that  of  the  car  that  It  la  admitted  the 
def^dant  was  driving.  After  the  d^end- 
ant  was  returned  from  Canada,  wfalthw  be 
had  fled,  the  two  ladies  and  the  little  girl 
each  separately,  without  suggestion  or  assist- 
ance, promptly,  unhesitatingly  and  unequiv- 
ocally identified  the  defaidant  among  a 
group  of  seven  men  in  a  cell  at  the  county 
jail.  From  a  painstaking  examination  of 
the  entire  record  in  the  case,  we  are  satisfied 
that  the  identiflcation  of  the  dtfoidant  is  as 
complete  and  satisfactory  as  could  be  ex- 
pected under  the  circumstances  tliat  existed, 
and  that  the  evidence  is  ami^y  sofflcient  to 
sustain  the  jury's  finding  that  the  defendant 
was  the  man  who  committed  the  rape 
charged. 

12]  The  defmdant  further  nrgna  ^at  the 
trial  court  committed  prejudicial  tfror  In  ad- 
mitting in  eridence  over  his  obJecti<m  a  per* 
tion  of  a  letter  found'  tn  his  possession  in 
Canada,  whch  had  been  written  tn  him  by 
Adeline  West,  the  woman  with  ^om  he  was 
living  an  his  wife  at  the  time  of  tbe  com- 
mlsdon  of  the  offense  charged.  Adeline  West, 
who  passed  as  the  defendant's  wife,  tfttlfied 
on  direct  examination  that  Oe  defendant  left 
Omaha  for  his  f&ther*a  home  in  Canada. 
Then  followed  tliese  intarogatories  and  an- 
swers: 

"Q.  Did  he  tell  you  why  he  was  going  there? 
A.  Yea.  Q.  Why?  A.  We  were  not  legally 
married— we  have  been  living  together  as  man 
and  wife,  and  we  knew  there  was  detectives 
looking  for  us,  and  they  asked  for  Adeline 
West  and  a  (X  Porter;  I  was  the  one  that 
was  afraid.  My  divmree  was  to  come  up  the 


^»For  otbar  cum  Me  nme  topic  and  KBT-NDHBKR  la  all  Key-Numbered  Dlieeti  aad  Intass 


Digitized  by 


Google 


Keb^ 


POATKB  V.  STATE 
lint  H.W.) 


lOOT 


SOth  and  I  wanted  1117  Mvoree.  It  was  me  that 
got  tbe  scare,  it  wasn't  Clarence,  and  I  asked 
him  to  go,  and  Z  was  staodiiiK  in  tbe  hotel 
there  and  a  man  came  In  and  I  thought  be  was 
a  detective,  and  I  thoagbt,  when  he  asked  the 
clerk  for  Mrs.  Porter,  that  the  clerk  would  Bay, 
There  she  is,'  and  I  told  CSarence  to  go  away 
oD  up  to  hia  lather's  untH  I  got  my  dlroEce, 
and  Uien  I  was  to  follow  him  np  there  and  we 
were  to  be  married  right  away.  That  is  why 
Mr.  Porter  left  for  Canada." 

On  eross^xain&uitloD  tbe  assistant  conntj 
attorney  had  ber  identify  a  letter,  and  par- 
tlctdarly  tbe  portion  in  question,  which  por- 
tion was  read  to  her  In  the  presence  of  tbe 
Jury  over  the  defendant's  objection,  as  hav- 
ing been  written  by  her  to  tbe  defendant  as 
Frank  Taylor,  on  August  7,  1920,  twenty 
days  after  he  had  departed  for  Canada.  On 
rebuttal  the  state  offered  In  evidence  that 
portion  of  the  letter  previously  embodied  in 
Its  cross-examination,  and  reading  as  fol- 
lows : 

'There  is  only  one  thing  I  don't  want  yon 
to  do,  and  that  ia  get  mixed  up  with  any  girl 
or  woman  fer  I  am  coming  up  on  the  first 
train  after  I  sell  the  Jeffries  and  if  you  have 
been  chasing  around  I  will  tell  everybody  why 
y«u  had  to  leave  the  States.** 

To  this  offer  tbe  defendant  duly  objected. 
The  objection  was  overruled  and  tbe  portion 
of  tbe  letter  offered  was  admitted.  We  are 
unable  to  conceive  upon  what  theory  of  law 
or  rules  of  evidence  tbe  portion  of  the  let- 
ter in  question  was  admissible.  Counsel  for 
the  state  attempt  to  Justify  its  admission  on 
tbe  theory  that  It  was  properly  admissible 
for  the  purpose  of  impeaching  tbe  witness 
with  respect  to  tbe  direct  testimony  quoted 
above.  The  rule  .Is,  however,  that,  evai 
where  a  previous  statement  or  writing  is 
denied  by  a  witness.  If  It  is  contradictory 
to  the  testimony  of  tbe  witness  it  can  only 
be  admitted  when  It  relates  to  matters  ma- 
terial to  the  issues  In  tbe  case.  Tatum  v. 
State,  61  Neb.  22»,  85  N.  W.  40.  Tbe  state- 
ment of  a  witness  is  deemed  to  be  material 
If  bis  answer  "is  of  a  nature  that  the  cross- 
examlning  party  would  be  allowed  to  give  It 
in  evidoioe."  Carter  v.  SUte,  38  Neb.  481, 
54  N.  W.  858.  Also,  Smith  v.  State,  S  Neb. 
181.  In  this  case  tbe  witness  admitted  hav- 
ing wrlttm  tbe  letter.  Tbe  letter  was  bear- 
•ay  and  could  not  have  been  introduced  by 
Che  state  to  have  established  tbe  guilt  of  tbe 
defendant  It  was,  therefore,  clearly  Im- 
material to  the  Issues  in  tbe  case  and  Inad- 
misslble-for  the  purpose  of  impeachment. 

[31  Tbe  third  oontentlon  of  the  defendant 
Is  that  the  court  erred  In  giving  instruction 
No.  7.  This  instruction,  so  far  as  material 
to  am  cmsideration,  i«ada  as  f (dlows : 

'*Tou  are  instructed  that  where  the  accuaed 
has  testified  in  tbe  case  and  explicitly  denies 
tlie  accosatioii,  U  la  your  judgment  you  are  of 


the  opinion  that  the  defendant  fat  flill  instance 
bas  thus  denied  the  accosatlen,  there  must  be 
some  testtmoi^  com^rating  the  prosecuting 
witness  in  order  to  warrant  a  conviction." 

The  portion  to  wblcb  exoeptlon  la  taken 
is  the  phrase,  "if  in  jum  judgment  yon  are 
of  the  opini<m  that  the  defendant  in  this 
butanoe  baa  thus  denied  tbe  accnsatiflp.'*  It 
Is  true  that  the  defendant  did  not,  upon  the 
witneBa«tand,  make  a  categwtlcal  denial  of 
having  committed  the  offense  charged.  .This 
fact  probably  led  the  learned  trial  ju£^  inr 
adTWtently  to  inooqinatB  tUa  pluase  in  bis 
instrucUcm.  nw  defOida&t  had  poaltiwir 
testified  upon  direct  examination  that  be  bad 
never  aem  the  prosecuting  wltneas  VtUtr  to 
ber  coming  to  the  Jail  for  the  pnrpose  of 
IdentlOdng  him.  This  was  tantamount  to 
an  eiq^icit  denial  of  the  commission  of  the 
offmae  with  whldi  be  stood  chanced.  In  tbe 
seoond  instruction  the  Jury  were  informed 
tliat  the  defandabt  liad  pleaded  not  gailty 
to  the  offense  cluurgad.  No  reatonable  Juror 
could  have  doubted  that  tbe  court  intaided 
to  instruct  tbe  Jury  in  this  seventh  toatroo- 
tion  that  the  defendant  had  denlMl  hia  guilt 
of  the  offenae  Aaiged,  and  Qiat  the  neoea- 
sity  for  corroboration  of  tbe  prosecuting  wit- 
ness existed  in  this  case. 

The-  witness  on  behalf  of  the  defendant 
consisted  of  liimsdf,  the  woman  wtth  whom 
be  was  living  as  his  wife,  his  tffother-ln-law. 
and  a  druggist  vho  a.ppean  to  iacn  been  m  ■ 
boon  companion.  fDieir  evidence  discloses 
that,  at  the  time  of  the  offense  charged,  the 
defendant  was  engaged  in  bootlegging,  that 
he  was  living  In  a  state  of  adultery  with  an- 
other man's  wife,  that  on  the  evening  lu 
qtiestlon  he  was  drunk,  and  that  be  was  ab- 
sent from  bis  companions  at  the  time  tbe 
rape  was  committed;  and,  altbon^i  be  tes- 
tified be  saw  a  number  of  persons  during  this 
time,  no  one  of  them  appeared  to  bear  wit- 
ness to  that  tact  He  fled  to  Canada  either 
tbe  second  or  the  fourth  day  after  tbe  com- 
mission of  the  crime.  Tbe  officer  who 
brought  bim  back  testifled  that  on  the  way 
back  the  defendant  told  him,  "I  was  drunk 
at  the  tlme^"  and  stated,  *'If  I  did  it.  I  don't 
remember  anything  about  it,"  and  later  said, 
"When  I  beard  and  read  about  the  case,  I 
got  out.**  As  has  hereinbefore  bem  ihownt 
the  defendant  and  his  car  were  positively 
identified,  not  •<mly  by  the  xsrosecuting  wit- 
ness, but  by  disinterested  women  whose  char- 
acter was  in  no  way  attacked. 

After  a  very  careful  and  thtmnigh  exami- 
nation of  the  whole  record,  we  are  <tf  the 
opinion  that  no  substantial  miscarriage  of 
Justice  resulted  from  tbe  erroneous  admis- 
sion of  tlw  portion  ot  the  letter  written  by 
Addine  West  to  the  defendant;  <a  ttam  the 
Inadvertnt  fduasa  tneorponited  4n  the  sov- 
^th  instruction,  and  that,  1^  virtue  of  chap> 
tor  167,  Laws  1922,  tbe  Judgment  of  the 
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district  court  dioald  not,  because  of  ttiese 
errors,  be  set  aside. 

'  For  the  reasons  hereinbefore  set  forth,  the 
Judgment  of  the  district  court  la 
Affirmed. 


AULD  V.  WALKER  «t  al.    (No.  21902.) 
(Supreme  Court  of  Nebraska.   Feb.  16,  1922.) 

fSf/llaJnu  bjf  the  Court.) 

1.  Bills  aad  Rotes  «=»497(S)— Indorsee  salng 
OB  note  prooared  by  frasd  upon  maker  must 
allege  and  prove  blaself  bona  ids  holder. 

In  an  action  hj  an  indorsee  apauiBt  the 
maker,  upon  a  promissory  note,-  vhen  It  Is 
dhown  that  it  was  obtained  by  fraud  practiced 
upon  the  maker,  the  plaintiff,  in  order  to  re- 
cover, must  allege  and  prove  that  he  took  the 
note  In  cood  faiUi  In  Uie  Mdinary  coarse  of 
business  end  psld  tsIus,  without  notice  of  any 
defense  thereto  or  inSnnity  in  the  note. 

2.  Appeal  and  error  «s>l71  (3)— Parties  havlig 
nesHmed  pleadings  to  raise  Issne,  eannot  oon* 
plain  bf  Ittsnlllelenoy  of  pleadings  te  raise  Is- 
sne for  trst  tine  an  appeal. 

Where  ^sintiff  and  defendants  have  as- 
sumed that  their  pleadlnfs  presented  a  certain 
Issne,  and  the  trial  and  jo^ment  proceed  on 
such  assumption,  neither  party  can,  for  the  first 
time  on  appeal,  question  the  fact  whether  such 
issue  was  raised  by  the  i^eadlngs. 

S.  Bills  and  mtea  ^140^  43a-Exee«tloa  ef 
new  note  for  existing  note  not  a  payment  of 
debt;    renewal  note  open  to  all  dsfanses 
aoalnst  original  note  between  original  parties 
aad  transferees  not  bona  flde  holders. 
The  taking  of  a  new  oote  for  an  existing 
note  is  a  renewal  of  the  old  indebtedness,  and 
hot  a  payment  of  the  debt,  unlesa  there  is  a 
npedfle  agreement  between  the  parties  that 
the  new  note  shall  extingaish  the  original  debt. 
As  between  the  original  parties  and  as  against 
transferees  who  are  not  bona  fide  purchasers 
for  value,  a  renewal  note  Is  open  to  ell  defens- 
es yrhich  might  have  been  made  against  the 
original  note. 

4.  Bills  and  lOtee  «=9537(6)  —  Whether  In- 
dorsee took  note  with  notloe  of  frand  held 
f*r  Jnry. 

Whether  plafaitifF  has  snfldeafly  aatlsfied 
die  burden  resting  upon  him  and  made  good 
his  claim  to  be  an  innocent  purchaser  of  a  note 
Is  a  qnesfcioa  of  fact  for  the  jury,  save  in  those 
instances  where  the  testimony  is  not  only  con- 
sistent vrith  the  good  faith  of  such  purchase, 
but  is  mck  that  no  fair-minded  person  can  draw 
any  other  inference  therefrom. 

5,  Trial  ^=»420  —  Defendant's  overruled  mo- 
tion for  directed  verdict  must  be  renewed  at 
the  oloae  of  the  testimony  to  be  available. 

Where  defendant,  at  the  close  of  plaintiff's 
testimony,  moves  for  a  directed  verdict  and 
ssme  is  overruled,  and  defcndaot  thereafter 
submitted  tesHnonj,  bald  motion,  to  be  availa- 
ble, must  be  ruiewed  at  the  etose  eC  the  teati- 
Bony. 


Appeal  from  ■  Diatrlct  Court,  Frank  lla 
Oonntsr;  DUworth,  7udga 

Action  by  J.  W.  Auld  against  Edson  L, 
Walker  and  another.  Judgment  tor  plain- 
tiff, and  defendants  appeal.  Bevemed  and 
remanded,  with  dlrectlona. 

North  ft  Datovan,  of  Omaha,  Cor  appel- 

lanta. 

Bernard  McNeny,  of  Red  Cloud,  and  A.  H. 
Byrum,  of  Bloomlngton,  for  appellee. 

Heard  beCon  LBITTON^  DEAN,  and  DAT, 
JJ.,  and  ALLSar  and  BEOLBY,  Diatrict 
Judgea. 

BBQIMI,  District  Jndgei  This  Is  an  ac- 
tion upon  a  promissory  aote  executed  by  the 
defendants  in  the  sum  of  fS,000.  The  de* 
fendants  omtend  that  there  was  no  ctmslder- 
atl<m  for  said  note;  that  It  was  given  as  a 
renewal  of  a  note  obtained  from  the  d^end- 
ants  by  the  Missouri  Vall^  Cattle  Loan 
Company  by  frand  and  false  representations ; 
that  said  original  note  was  purchased  by 
plalntlff  with  knowledge  of  such  fraud  in 
Its  inception ;  that,  when  same  became  due, 
defendants,  without  knowledge  of  the  falrity 
of  said  representationa  or  discovery  of  the 
fraud,  dgned  the  renewal  note.  The  plain- 
tiff in  reply  entered  a  general  d^lal,  and 
further  allied  that  some  time  prior  to  the 
Sth  day  of  Febmary,  1920,  the  plaintiff  pur- 
chased In  the  regular  course  of  business,  and 
without  notice,  and  before  it  was  due,  and  In 
good  faith,  and  for  a  valuable  conddera- 
tlon,  and  without  any  notice  at  any  Inflrmif  y 
in  the  note  or  defect  In  the  title  of  the  SQs- 
Bouri  Valley  Cattle  Loan  Company,  a  note 
given  by  the  defendants  to  said  Bflsaouri 
Valley  Cattle  Loan  Company  for  the  sum 
of  95,000;  that  thereafter,  on  the  60l  day 
of  Fetnuary,  1020,  the  defendants  paid  aaid 
note  by  giving  to  plaintiff  the  note  mentioned 
In  plaintiff's  petition,  and  the  defendants  are, 
therefore,  estopped  from  denying  their  lia- 
bility on  the  note  sued  upcai.  At  Oie  done 
at  the  testimony  plaintiff  moved  tibe  court  tp 
direct  a  vo^dlct  In  favor  of  the  plalntlfl  fbr 
the  amount  sued  upon,  "for  the  reaaon  that 
the  undisputed  evidence  shows  that  tfatetiff 
was  an  imiocait  purchaser  of  the  notes  for 
which  the  note  In  salt  was  given  In  paynm^ 
and  for  the  furt3ier  reason  that  drfatdauts 
are  estopped  1^  fiieir  conduct  In  maUag  a 
defense  to  the  note  sued  npm."  The  trial 
court  sustained  said  motlfm,  and  Terdlet  and 
Judgment  were  altered  for  the  fall  amoont 
sued  upon.  Defendants  ban  aroealod. 

[1]  Some  reason  for  the  ooarTa  ndlng  nay 
be  found  In  the  following  statomnt  taauA 
In  the  record: 

"The  Court:  Now,  genQemen,  I  have  this  role 
In  mind,  in  regard  to  tbia  dass  <tf  eases.  Wher* 
suit  is  brought  uptm  a  aegotlaUe  hutmau^ 
and  it  Is  shown  by  the  holders  of  the  instnunent 
that  they  received  it  for  a  eonsldsratlon,  la 
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dae  course  of  barineis,  urttitont  any  notice  of 
any  iafirmltiefl  in  the  title  or  in  tbe  psper  tt- 
Belf,  before  you  cbd  introduce  any  evidence 
showing  that  there  was  fraud  in  connection 
with  the  gettinc  of  the  paper  in  tbe  first  placet 
you  must  show  knowledse  in  thi  holder  of  the 
paper." 

This  Is  not  a  correct  statement  of  the  law. 
The  rule  has  often  been  announced  in  this 
court  that  where  fraud  In  the  Inception  of 
a  note  Is  pleaded  as  a  defense,  and  sapported 
by  proof.  In  an  action  by  an  Indorsee  against 
the  maker,  the  burden  is  on  the  plaintiff  to 
show  that  he  Is  a  bona  fide  holder.  People's 
Trust  A  Savings  Bank  T.  Bork,  96  Neb.  416» 
148  N.  W.  95.  The  plaintiff  should  flrst  have 
proved  bis  ownership  of  tbe  note  set  forth 
In  the  petition.  The  defendants  should  then 
prove  tbat  It  was  a  renewal  note,  and  that 
there  was  fraud  In  the  Inception  of  the  orig- 
inal notes;  then,  in  wder  to  avtrid  tbJs  de- 
fense, plaintiff  bas  the  burden  <)f  establishing 
bis  Innocmce.  Farmers'  State  Bank  y.  But- 
ler, 101  Neb.  68tS,  164  N.  W.  562.  . 

The  testimony  of  the  defraidants  estab- 
lishes that  defoidant  Walker  purchased  (10,- 
OOO  worth  of  stock  in  the  Missouri  TaUey 
Cattle  Loan  Company  and  executed  several 
notes  in  payment  ther^ior,  with  defendant 
XaimytiLlA  as  suret;.  two  ot  soch  notes  be- 
ing Qiereafter  pnrchaBed  by  plaintiff  and 
the  bank  <tf  which  he  is  president;  th&t 
Walker  vu  Induced  to  pnrebase  said  stock 
bj  the  representatlMis  at  the  agent  of  the 
Missouri  Valley  Cattle  Loan  Company  that 
■aid  company  was  earning  SO  per  cent,  divi- 
dends at  that  time;  that  the  stock  was 
worth  100  cents  on  Oia  dollar;  that  It  would 
loan  to  its  BtocUuddere  10  times  as  much 
momeg  as  the  value  of  thdr  stock;  that  the 
company  had  already  earnoA  and  paid  a 
dividend;  that  the  coat  of  mromotton  was 
not  to  exceed  16  per  cent;  that  defaidant 
Vansyckle  and  me  Moosel,  flriends  of  Walk- 
er, were  directon  In  the  conpany.  All  theae 
representations  were  fttlae,  and,  as  a  matter 
of  evidence,  the  Missouri  Valley  Cattle  Loan 
Company  appean  to  have  beat  a  ftaodulent 
Mock  promotion  atibeme  in  Its  location  and 
at  the  time  of  tlta  trial  was  in  the  hands  of  a 
recover. 

After  tbe  pnrdiaae  of  his  stodc  and  the  ex- 
ecution of  the  notes,  deCttidants  ctm  tinned  to 
receive  drcnlar  reports  from  ttie  conm>any 
giving  Uiem  details  <^  its  flonrlAhlng  condi- 
tion, its  wise  and  careful  management,  the 
technics!  divttfm  ixt  its  various  departments, 
and  other  matters  whldi  lulled  them  into  a 
■ense  of  security  as  to  the  safety  of  the  In- 
vestment.  When  the  notes  came  due  and  the 
two  notes  purchased  by  the  plaintiff  and  bla 
bank  were  presented  for  renewal,  defendants 
had  no  knowledge  of  the  falsity  of  tlie  r^ 
resentatlau  made  by  the  stodc  sales  agmt 
nie  plaintiff  called  iqun  defendanta  and  re- 
qiuested  a  renewal  of  thenoteaandamortgasft 
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seeming  Mme,  agrpslng  that  If  a  mertdss 
were  given  upon  Walker's  lands  plaintiff 
wonld  make  it  In  sndtt  a  large  amouiri:  as  to 
"cover  taim  iq)**  against  fibe  other  bolden  ot 
the  notes.  No  mwtgage  was  ^ven,  but  de- 
fendants executed  the  note  herein  sued  upon 
in  nnewal  nf  the  two  notes  held  plalntlfl 
and  the  bank.  Bama  time  thereafter  de- 
fendants discovered  tbe  fraud  In  the  incep- 
tlon  of  tlie  notes,  and  offsrod  to  snrraider 
their  ato<±  and  demanded  their  notes  back 
from  the  Missouri  VaUey  Cattle  Loan  Com- 
pany. 

Plaintiff  admits  that  the  evidence  estab- 
lishes fraud  In  tbe  inceptioa  of  the  notes, 
but  contends  that  this  defense  cannot  be 
raised  against  tbe  note  in  suit,  because  (1) 
the  defense  of  fraud  was  not  properly  pleadr 
ed;  09  the  note  in  salt  was  givm  la  pay- 
meat  ot  ttM  former  notes*  and  tiie  defendants 
are,  therefne,  estopped  to  deny  any  liability 
thereon. 

[t]  The  answw  Is  open  to  crlUdsin.  Tbe 
mlsKpressDtatlQns  and  fraud  are  plead- 
ed only  as  a  cooclusion  of  law,  without  dls- 
cloaing  facts  from  which  tbat  comcluslen.may 
be  drawn,  but  the  court  and  eoonsd  seem  to 
have  trsated  the  answer  as  stating  tbe  Issue 
of  fnrad.  No  oblectiott  waa  made  to  the  in« 
trodoctlon  of  evidence  of  fraud  as  not  being 
within  tbe  Issues.  The  plaintiff  first  as- 
sumed the  burden  of  dlsiwoving  fraud,  and 
he,  in  bis  motion  for  a  directed  verdict,  and 
the  ooort.  In  his  statement  set  out  above, 
treated  it  as  one  of  tbe  Issues  being  tried. 
The  question  seems  to  be  raised  for  the  first 
time  on  appeaL  It  is  the  rule  of  this  court 
that,  where  both  plslfhtlff  and  defendants 
have  assumed  that  their  i^eadlnga  i>Tesented 
a  certain  Issue  and  tbe  trial  and  Judgment 
proceed  upon  the  assumption  that  that  Issue 
was  before  Ona  court,  neither  of  the  parties 
can  questltai  for  the  flrst  time  on  appnl,  the 
fact  as  to  whether  or  not  such  issue  was 
raised  by  the  pleadings.  Bothell  v.  Miller, 
87  Neb.  835, 128  N.  W.  628;  Boyd  v.  Lincoln 
ft  N.  W.  R.  Ca,  80  Neb.  840^  182  N.  W.  529. 

[8]  Plalntlfl  next  ccmtends  tbat  def«idants 
are  estopped  from  setting  up  any  defense 
against  the  original  notes,  because  the  giv- 
ing of  the  new  note  was  pleaded  as  a  pay- 
ment, and  not  as  a  renewal  ct  tiie  prior 
notes.  The  evidoice  is  all  to  the  effect  that 
the  note  was  a  renewal  note,  and  not  given 
in  payment  of  tbe  prior  wites.  Plaintiff  so 
testifled,  and  be  wrote  the  word  "renewed" 
across  the  face  ot  the  original  notes  hefovo 
delivery  to  defendants.  The  note  in  suit  was 
recelTed  in  the  usual  way  In  tbe  renewal  of 
tbe  former  obligation,  before  learning  of  the 
fraud.  The  tatdns  ot  a  new  note  f6r  an  ex- 
isting note  is  a  renewal  of  tbe  <^  indebted- 
ness, and  not  a  payment  of  tlie  d^t,  unless 
tbere  is  a  specific  agreement  between  the  par- 
ties tbat  the  new  note  shall  extinguish  Qm  ot- 
iginal  debt   8  OL  J.  443,  |  656;  Darls  v. 
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TbonuiB,  en  Neb.  26,  92  N.  W.  187;  Bzeter 
Nat  Bank  Orchard,  89  Neb.  48S,  SS  N. 
W.  144. 

[4]  Tbe  next  queatlw  is:  Did  ttie  plaln- 
Uff  sustain  the  burden  of  showlDg  that  he 
is  a  bona  fide  holder  to  raidi  an  extmt  as  to 
be  entitled  to  a  directed  verdict  upon  this 
sronndt  Since  the  trial  court  directed  a 
T«dlct  In  favor  of  the  idainUff,  It  is  neces- 
sary in  revlewlns  that  ruling  to  assunie  the 
extstmce  of  everj  material  fbct  ^irtilch  the 
evidence  In  bdialf  of  the  defmdants  estab- 
lishes or  tends  to  ivove  and  to  give  them  the 
beneflt  of  proper  Inference  from  such  facts. 
The  plaintiff  -was  the  only  witness  who  testl- 
fled  regardbig  Otis  phase  of  tbe  ease.  He 
testified  that  he  was  president  and  In  sole 
dtiarsB  of  the  bank  of  Bed  (Soud.  owning 
over  90  per  cent  of  ttw  stock ;  that  the  note 
In  salt  was  given  in  renewal  of  two  other 
notes  of  92,600  each,  which  wer»  pardiased 
by  himself,  one  In  his  own  name  and  one  in 
the  name  of  tbe  bank;  that  he  purchased 
said  notes  from  one  Cohn,  stock  salesman  of 
fb»  Missouri  Tall^  Cattle  Xxian  Oompany; 
that,  he  knew  at  the  time  tliat  Cohn  was  en- 
gaged In  the  stock  selling  business  and  sell- 
ing 8to<^  In  the  Missouri  Tall^  Cattle  Loa:n 
Oompany ;  that  he  was  not  acqnalBted  with 
Um  personally;  that  Oabn  coma  into  the 
tiank,  stating  he  had  the  notes  tbr  sale ;  that 
he  pnrcfaaBed  one  for  92,460  cash  and  the 
otaier  for  $2,500  In  Uberty  Bonds;  that  it 
took  probably  Iff  minutes  to  oomidete  Oi» 
transactlm;  that  he  was  not  acQuaUited 
with  the  defendants  at  tba.  time;  that  de- 
fendants lived  at  Blverton,  in  another  coun- 
ty, and  bad  never  transacted  bu^ess  at  his 
bank;  that  he  did  not  know  th^r  slgna- 
turea;  that  he  had  no  other  business  with 
Cohn;  that  Cohn  had  written  authority  to 
indorae  the  notes,  but  that  he  did  not  know 
tbe  company  officials'  signatures,  and  knew 
nothing  about  tbe  representations  and  atate- 
menta  testified  to  by  the  defehdants;  that 
before  the  purchase  the  revenue  stamps  were 
attached  to  the  notes  and  were  canceled  by 
the  plalntUf.  Tiie  plaintiff  made  no  effort 
to  give  In  detail  the  facts  or  the  conversa- 
tion relating  to  the  purchase  of  tbe  notes 
from  Colin,  and  his  recollection  was  not 
clear  when  challenged  on  cross-examination. 
After  the  notes  became  due,  he  admitted  go- 
ing to  the '  defendants  for  renewal,  and  did 
not  deny  his  statements  as  to  "covering  them 
up''  against  the  other  creditors  in  case  he 
was  protected  on  his  note.  We  think  from 
all  the  facts  and  circumstances  submitted  in 
evidence  the  case  ought  to  have  been  submit- 
ted to  the  Jury.  Although  lack  of  knowledge, 
suspicious  circumstances,  failure  to  make  In- 
quiry, and  negligence  will  not  in  themselves 
establish  bad  faith  In  the  plaintiff,  such 
facts,  where  the  burden  la  upon  bim  to  es- 
tablish the  innocent  diaracter  of  bis  purchase, 
and  Uie  only  evidence  offered  was  his  own 


testimony,  consdtote  evidence  of  bad  faith 
sufficient  to  take  tbe  QVestlon  to  the  Jury. 
Ostenberg  v.  Kavka,  96  Neb.  814.  148  N.  W. 
713.    This  oourt  In  C«itral  Nat  Bank  v. 

Brlcson,  92  Neb.  396,  138  N.  W.  683,  said: 

"Beasons  for  this  conclusion  were  recently 
Stated  by  the  Snpreme  Court  of  Iowa  as  fol- 
lows: 'It  Is  ordinarily  to  be  expected.  In  these 
eases,  that  the  purchaser  will  testify  to  his 
good  faith  and  want  of  notice,  and  that  defend- 
ant Is  compelled  to  rely  upon  drcamstantial 
evidence  to  rebut  sQch  showing.  Whether 
plaintiff  has  sufficient^  satisfied  the  burden 
resting  upon  him  and  made  good  his  claim  to  be 
an  innocent  purchaser  is  therefore  a  question 
for  the  Joey,  save  In  those  instances  where 
tbe  testimony  is  not  only  consistent  with  the 
good  faith  of  such  purchase,  hut  is  such  that 
no  fair-minded  person  can  draw  any  other  in- 
ference therefrom.  A  eategerlcsl  denial  of  no- 
tice or  knowledge  Is  something  which  in  manj, 
if  not  In  most,  instances  cannot  be  t^tposcd 
by  direct  proof;  and  the  credibility  of  the  wit- 
nesses, their  Interest  in  the  case,  the  reason- 
ableneas  or  unreasoQableness  of  their  state- 
ments, the  time,  place,  and  manner  of  the 
transaction,  its  conforml^  to  ox  its  departure 
from  the  ordinary  methods  <tf  buslneas,  and 
all  the  otber  facts  and  drounstancea  whkta. 
though  of  slight  moment  In  themselves,  yet, 
when  taken  together,  give  t^aracter  and  color 
to  the  purchase  under  kiquiry,  constitute  a 
showing  which  the  court  cannot  properly  pass 
upon  as  a  matter  of  law.'  Amd  v.  Aylesworth, 
146  Iowa.  18S.  123  N.  W.  1000.  29  L.  B.  A. 
(N.  S.)  638." 

[I]  Plaintiff  omtenda,  however,  that  be- 
cause def^dants  moved  for  a  directed  ver- 
dict at  tbe  dose  of  the  plaintUTs  testimony 
said  motion  continued  throughout  the  trial, 
and  when  the  motion  was  made  by  the  plain- 
tiff at  the  dose  of  the  case  It  had  the  same 
effect  as  though  both  parties  had  moved  for 
a  directed  verdict,  and  the  only  qnestfon  to 
be  determined  here  Is  whether  the  dedsion 
and  Judgment  of  the  trial  court  are  sustained 
by  sufflclent  evidence.  With  this  contention 
we  cannot  agree.  Where  tbe  defendant 
moves  for  a  directed  verdict  at  the  close  of 
plaintiff's  testimony  and  tbe  motion  Is  over- 
ruled, and  tbe  plaintiff  and  defendant  con- 
tinue the  trial  of  the  case,  and  the  motion  is 
not  renewed  by  the  defendant  at  tbe  close  of 
all  the  testlm<xiy,  the  parties  are  In  the  same 
position  as  though  no  motion  had  been  made. 
Wolf  Co.  T,  Monarch  Refrigerating  Co.,  252 
lU.  491,  96  N.  B.  1063,  60  L.  B.  A.  (N.  3.)  806 : 
Madson  t.  Button,  16  N.  D.  281,  118  N.  W. 
872,  13  L.  R,  A.  (N.  S.)  BB4;  Bemfaclmer 
Bros.  V.  Becker,  102  Md.  250,  62  AtL  626, 
3  L.  R.  A.  (N.  S.)  221,  111  Am.  St  Rep.  356; 
Rogers  v.  Gladiator  Gold  Mine  &  Milling  Co., 
21  8.  D.  412,  113  N.  W.  88. 

The  trial  court,  therefore,  erred  In  direct- 
ing a  verdict  fCr  the  plaintiff,  and  the  Judg- 
ment is  reversed  and  the  cause  remanded  fbr 
further  proceedings. 

Reversed. 
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RIVERTON  STATE  BANK  V.  WALKER  vt  al. 

(No.  21901.) 

(Supreme  Court  of  Nebraska.  Feb.  16,  1922.) 

(SyUabut  hy  the  Court.) 

1.  AppMl  ud  MTOr  ^s>fl97(3)— Trial  «s»l77— 
MirtiM  by  Mh  MTtle*  far  dlraelW  vrikA 
submit*  OM0  ta  eoHrt,  wkl  lt>  flndlm  ku 

fom  of  verdict. 
Where  both  parties,  at  the  close  of  all  the 
testimoD;,  meve  for  a  dir«fted  Terdict,  the 
whole  case  is  thereby  submitted  to  the  trial 
court,  and  its  fiodings  of  fact  take  the  place 
of  a  verdict  of  the  iarj,  and  abonld  not  be  set 
aride  nnleM,  upon  ike  lAola  reeoid.  It  a^iptmn 
to  be  dearlr  wronc. 

2.  Bills  and  Mtes  «S3497(5)— ladome  siitna 
OR  aote  shewH  to  have  beei  fru'dulently  pr»- 
oured  rM|iir«i  to  prove  It  took  aoto  la  food 
faltk  wttbeat  iotlot  of  dofonso  or  taflnalty. 

In  an  action  by  a  bank  against  the  maker, 
npon  a  promissory  note,  when  it  is  shown  that 
the  note  for  which  the  note  in  suit  was  given 
in  renewal  was  obtained  by  fraud  practiced 
npon  the  maker,  the  bank,  in  order  to  recover, 
must  prove  that  all  the  officers  or  agents  of  the 
bank  who  took  part  in  negotiations  for  the  pur- 
chase of  the  original  note  did  so  in  good  iaith, 
without  notice  of  any  defense  or  infirmity  In  the 
note. 

S.  Bills  aad  aots*  «=»52S— Evldoaoe  held  In- 
anfflolent  to  prove  that  baak  took  aoto  In 
«ood  faith  without  notloe  of  frand. 
Bvidence  examined,  and  held  not  to  sus- 
tain the  verdict  and  Judgment  of  the  trial  court 

Appeal  from  District  Court,  Franklin 
County;  DUworth,  Jad^e. 

Action  by  the  BlvertoD  State  Bank  against 
E.  L.  Walker  and  another.  'Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

NOTtb  ft  DonoTaa,  of  Omaha,  for  appel- 
lants. 

Bernard  McNraiy,  of  Red  Cload,  and  A. 
H.  Bymm,  of  Blooniington,  for  appellee. 

Heard  before  LGTTON,  DEAN  and  JAY, 
JJ.,  and  ALLEN  and  BBGLBY,  District 
Judges. 


BEGLET,  District  Judge.  This  action 
was  broni^t  In  the  district  court  for  Frank- 
lin county,  upon  a  promissory  note,  executed 
hy  the  defendants  in  the  sum  of  $2,fi00.  The 
defendants  contend  that  there  was  no  con- 
sideration for  said  note;  that  It  was  a  re- 
newal note  and  given  In  payment  of  a  note 
obtained  from  the  defendants  h7  the  Uto- 
sonrl  Valley  Cattle  Loan  Company  hy  fraud, 
and  that  said  original  note  was  purchased  by 
said  plaintiff  bank  wltli  knowledge  of  audi 
fraud  in  its  inception,  and  that  when  same 
became  doe,  defendants,  without  knowledge 
of  the  fftlslty  of  said  representations  or  dis- 
oorery  of  the  fraud,  signed  the  renewal  nota 


(iM  n.w.) 

Hie  {Oalntlff  In  reply  filed  a  gaioml  denial, 
and  nirOiM'  alleged  that  idaintlff  purchased, 
In  the  regular  coarse  of  huBtness,  and  before 
It  was  due,  and  In  good  faith,  and  Cor  a  val- 
uable consideration,  and  withont  any  notice 
of  any  infirmity  !n  the  note  or  defect  In  the 
title  of  the  Missouri  Valley  Cattle  Loan  Ocm- 
pany,  a  note  given  by  Oie  dtfendants  to  said 
Mflseourl  Vall^  Cattle  Loan  Company  In  tbe 
sum  of  $2,600,  and  that  thereafter  on  the 
6th  day  of  February,  1920,  the  defendants 
paid  said  note  by  giving  to  plaintiff  the  note 
mentioned  In  plaintiff's  petlti<m,  and  the 
defendants  are,  therefore,  estopped  from  d*- 
nying  liability  on  the  no^e  sued  upon.  At 
the  close  of  the  testimony  each  party  moved 
the  court  to  direct  a  verdict  In  Its  favor. 
The  court  orermled  the  motion  of  the  de- 
fendants and  sustained  the  motion  of  the 
plaintiff,  and  the  jury,  under  the  direction 
of  the  court,  returned  a  verdict  for  tbe  plain- 
tiff for  the  fall  amount  of  the  note  aned 
upon.   Defendants  have  appealed. 

The  pleadings  and  tbe  evidence  of  defend- 
ants In  this  case  are  Identical  with'  those  in 
Auld  V.  Walker  (Na  21B02)  186  N.  W.  1008. 
tn  tbat  case  we  determined  that  the  note  In 
suit  was  a  renewal  note,  and  that  fraud  was 
proved  in  tbe  Inception  of  the  original  notes, 
and  this  phase  of  the  case  need  not  be  fur- 
ther discussed. 

[1}  Where  boUi  parties,  at  the  close  of  all 
the  testimony,  move  for  a  directed  verdict, 
the  whole  case  is  thereby  submitted  to  the 
trial  X!Oort.  and  its  findings  of  fact  take  the 
place  of  a  verdict  of  tbe  Jury,  and  should 
not  be  set  aside  unless,  upon  tbe  whole  rec- 
ord, it  appears  to  be  clearly  wrong.  Krecek 
T.  Supreme  Lodge,  96  Neb.  428,  146  N.  W. 
830.  Therefore,  the  sole  queetioa  presented 
Is  whether  there  is  snfBdent  evidence  to  mp- 
port  tbe  verdict  and  Judgment 

[2,  3]  The  defoidants  having  proved  their 
defense  of  fTand  in  the  inception  of  tbe  note, 
the  burden  was  then  on  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence 
tbat  It  was  a  holder  in  due  course.  To  sus- 
tain this  burden  the  plaintiff  produced  the 
president  of  the  plaintiff  hank  and  the  prent- 
dent  at  the  time  of  the  purchase  of  the 
original  note,  who  testified  that  the  bank 
purchased  the  note  for  value,  in  the  regular 
course  of  business,  In  good  faith,  and  with- 
out notice  of  any  Infirmities  in  the  note. 
Th^,  however,  admitted  ttiat  the  negotia- 
tions and  transaction  regarding  the  jpur- 
chase  of  the  note  flnan  tlie  agent  of  the  His- 
sonrl  Valley  Cattle  Loan  Company  were  con- 
ducted throng  N.  S.  Morrow,  at  fliat.ttma 
cashier  of  the  plaintiff  bank,  and  that  they 
had  no  knowledge  of  bis  statements  or  knowt 
edge  regarding  the  not&  Tbe  defendants' 
evidoice  abxfweA  tbat  b^re  signing  tlie  orig- 
inal note  they  tklked  with  Morrow,  the  cash- 
ier of  the  bank,  and  tbat  he  adTised  thou  to 
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porchase  the  stock.  There  WM  furtber  evi- 
dence that,  prior  to  the  pnitiuuMi  of  the 
original  cote,  Cohn  and  Anderson,  stock 
■aleamen  for  the  Missouri  Valley  Oattle 
Loan  Company,  were  very  friendly  with 
Morrow;  tbat  iSonow  pointed  ont  prospec- 
tlTo  putdiaaerB  fOr  them,  and  <m  one  occa- 
sion, wbUe  Cohn,  Anderson  and  Morrow 
were  in  the  bank  consulting  with  reference 
to  sellinc  a  Mrs.  Smart  atoift  In  the  com- 
pany, one  Eastwood*  an  officer  of  the  bank, 
orerhearing  the  conversation,  secretly  went 
to  the  home  of  Mrs.  Smart  and  advised  her 
not  to  invest  her  mmey  In  the  sto<^ ;  that 
after  she  had  purchased  Btock  and  s^vm  her 
notes  for  same,  dirough  the  Intercession  of 
Morrow  with  the  Mtssonrl  Valley  Cattle 
Loan  Company,  her  notes  were  returned  to 
hw. 

Morrow  testified  as  a  witness  In  the  case, 
but  was  not  asked  and  did  not  testify  re- 
^rdlng  his  knowledge  of  Infirmities  In  the 
note,  nor  did  he  deny  the  conversations  al- 
leged to  have  been  bad  with  the  defendants. 
AVhen  It'  was  shown  by  the  defendants  that 
the  note  was  obtained  by  fraud  practised  up- 
on the  d^mdants,  the  plaintiff,  In  order  to 
recover,  must  prove  that  all  the  oO/eera  or 
agents  of  the  bank  who  took  part  In  the  ne- 
gotiations for  the  purchase  of  tbe  note  did 
so  In  good  faith,  without  notice  of  any  de- 
fenses or  Infirmities  In  the  note.  In  this  case 
the  ofilcers  who  had  nothing  to  do  with  the 
transaction  testified  that  they  had  no  notice 
or  knowledge  of  any  defenses  or  inflrmltiea 
In  the  note,  but  the  cashier  of  the  bank  who 
purchased  tbe  paper,  and  who  had  conversa- 
tions with  the  stock  salesmen  and  with  the 
defoidants,  and  who  in  fact  had  exdnslve 
charge  of  tbe  transaction,  very  carefully  re- 
frained from  gtAag  Into  the  transactlott  at 
all,  though  he  was  a  witness  for  the  plain- 
tiff bank. 

Under  this  state  of  the  record,  we  think 
the  plaintiff  has  not  sustained  the  burden  of 
proof  as  to  b^ng  a  holder  In  due  course. 
Rev.  St.  1913.  H  5370,  5373.  5374,  5377 ;  Os- 
tenbnrg  v.  Kavka,  95  Neb.  314,  146  N.  W. 

ns. 

The  trial  court  ther^ore  erred  In  direct^ 
Ing  the  jury  to  return  a  verdict  for  the  plain- 
tiff, and  tlw  Judgment  is  ther^ore  reversed. 

Reversed  and  xonanded. 


PIONKE  V.  WASHBURN. 

(Snprtme  Oonrt  of  Wlacoudn.  March  14, 

1922.) 

I,  Bosndarles  ^»46(l)— Mart  agreeMSSt  to 
kave  sarvsy  made  oot  bisdini  agreemeDt  lo 
aMdethsreby- 

A  mere  Bgrcement  to  have  a  servey  made, 
without  a  farther  binding  agreement  to  abide 


by  any  resolting  diange  In  the  estabUslwd  Unes, 
is  inaoffident  to  change  the  lines,  and  that  the 
parties  changed  one  lliu  by  reason  of  a  survey 
so  made  did  not  diange  another  Una. 

2.  AppesI  ftsd  orrer  «s»l062(3)-Assesssisat 
of  dansflos  by  oosrt  bald  sot  prejsdldal. 

A  par^  cannot  complain  that  court  erred 
in  fixing  damages  against  him  for  trespass, 
the  question  being  for  the  jozy,  where  the 
damages  allowed  were  the  minimom  amotmt  dis- 
closed by  the  evidence. 

Appeal  from  Circuit  Court,  Portage  Coun- 
ty; Byron  Jndg& 

Action  1^  Martin  Plonke  against  KeasoB 
Washburn.    Judgment  for  d^tedant,  and 

plaintiff  appeals.  Affirmed- 

The  complaint  alleged  two  separate  causes 
of  action,  each  based  upon  defendant's  al- 
leged trespasses  on  lands  claimed  to  be  own- 
ed by  plaintiff;  the  first  relating  to  a  nar- 
row strip  of  about  one  acre  on  the  westerly 
edge,  and  the  second  to  a  small  triangular 
piece  of  about  one-half  an  acre  at  Ute  south- 
em  extremity  of  the  land  claimed  to  be 
owned  by  defendant 

Defendant  alleged  title  by  deed  to  the  land 
involved  and  also  alleged  exdostve  and  con- 
tinuous possession  thereof  for  more  than  20 
years  under  claim  of  ownership  and  relied 
upon  several  statutes  of  limitation  In  tliat 
behalf.  Defendant  also  counterclalmed  pray- 
ing to  have  his  title  quieted  to  such  real 
estate  as  against  any  claim  by  plaintiff  and 
by  amendm^t  at  the  trial  alleged  a  trespass 
by  plaintiff  on  defmdant^  lands  and  iffayed 
for  9100  damages  for  snch  trespass. 

At  the  close  of  the  trial  the  court  directed 
the  jory  to  fbxA  a  verdict  for  the  defendant, 
and  after  denying  plaintiff's  motitm  for  a 
new  trial  directed  Oie  entir  of  jndgmrait  di»> 
missing  plaintiff's  complaint  npon  the  merits 
and  granting  defendant  relief  nptm  his  coun- 
terdalra  quieting  Us  title  to  the  lands  aa 
described  in  said  judgment  and  with  flOJiO 
damages  on  account  of  plaintiff's  treqtass 
thereon. 

From  sudi  Jndgm^t  the  ^alntlff  has  ap- 
pealed. 

A.  L.  SnKmgeaU,  of  Stercns  Point,  tm  ap- 
pelant 

Goggins,  Brazeaa  &  Goggtns,  of  Wisconsin 

Rapids,  for  respondent 

ESCHWBELEXt,  J.  (after  stoting  the  facts 
as  above).  The  defendant  had  been  in  pos- 
session for  more  than  20  years  prior  to  the 
commencement  of  the  action  of  a  rlgbt-an^ed 
trtai^ular  [ilece  of  land  of  about  acres 
with  Its  base  to  the  nortb  and  with  the  1cm- 
ger  side  to  tbe  east,  where  It  was  separated 
by  a  highway  from  lands  owned  by  plalntlflC 
Tb»  plaintiff  also  owned  the  land  n^olnlng 
defendant  to  the  mvtb  and  west,  all  tbe  lands 
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belDEf  !n  section  Si*  towath]^  21  norfl^  rai^ 
H  east 

Prior  to  1002,  some  donbt  aneered  to 
hBTe  existed  as  to  ftm  troe  location  of  tbe 
lines  In  tUs  particular  section  SL  A  petition 
appears  to  have  been  tfgned  1^  defendant 
and  other  landomierB  In  tbat  Tldnlty  to  bave 
snch  lines  estabUdied,  and  pnrsnant  tberetQ 
In  1902  a  snrreyor  named  Halllday  located 
tlw  government  conun  la  that  seetton  and 
ran  ttia  lines  across  the  same,  snbdlrlded  the 
section,  and  fixed  the  exact  bormdarlee  of  ttie 
respectlTe  lots  Into  wWcb  that  section  bad 
been  snbdlTided,  and  placed  his  survey  on 
record. 

Tbe  sarrer,  so  tar  aa  the  parties  here  are 
concerned,  located  (he  boundary  lines  be- 
tween tfacan  more  to  fba  north  and  to  tiie 
east  tban  the  former  fence  lines. 

In  1904  the  idalntlff  and  defendant  recog- 
nised such  new  division  line  so  moved  to  the 
north  bjr  each  building  a  fence  on  his  land 
about  4%  feet  from  such  new  line. 

The  plaintiir  asserts  in  this  action  that  the 
defendant,  having  so  taken  such  additional 
strip  of  land  on  his  north  line,  Is  legally  or 
at  least  equitably  bound  to  concede  to  plain- 
tiff the  strip  of  land  on  the  westerly  side  of 
defendant's  premises  which  would  be  In- 
cluded by  the  newly  eetabUshed  line  along 
that  boundary. 

[1}  As  to  such  westerly  strip,  lutwever, 
the  defendant  has,  under  the  facts  shown 
herein,  established  his  absolute  title.  There 
is  no  showing  made  of  any  agreemCTt  between 
tbe  parties  or  between  defendant  and  any 
of  tbe  others  who  Joined  In  the  petition  for 
the  survey  of  tOOZ,  tbe  petition  Itadt,  how- 
ever, not  being  offered  In  evidence,  tluit  de> 
fendant  would  be  bound  by  the  result  of  such 
survey  as  affecting  his  then  title  to  any  of 
the  lands  Involved.  The  mere  agreement  by 
parties  to  have  a  survey  made,  without  a 
farther  binding  agre^ent  tbat  they  will 
abide  by  any  resulting  change  in  the  then 
established  and  recognized  lines,  would  be  in- 
sufficient to  support  plaintiff's  present  claim. 
Anderson  v.  Huebel,  133  Wis.  642,  545,  113 
N.  W.  975;  Duel  v.  Bluembte,  154  Wis.  519, 
143  N.  W.  179;  Peters  v.  Relcbenbacta,  114 
Wis.  209,  215,  90  N.  W.  184. 

Defendant's  legal  title  therefore  to  such 
strip  along  bis  westerly  boundary  Hue  and 
up  to  the  fence  so  long  malntiUned  there  re> 
mains  unimpaired  and  the  trial  court  was 
right  in  so  disposing  of  the  case. 

Tbe  same  result  must  be  reached  as  to  the 
one-half  acre  piece  at  tbe  soatbnly  tip  of 
defendant's  land. 

[2]  The  plaintiff  further  assigns  as  error 
the  assessing  by  the  court  of  910JtO  damages 
for  plaintiff's  trespass  on  defendant's  lands 
on  the  ground  tliat,  tiw  amount  of  damages 
being  In  dispute,  it  was  a  snbject  for  jnry 
assessment  The  damages  allowed  belnff  tbe 
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mlntnmm  amount  dlsdoeed  by  the  evidence, 
we  cannot  say  tbat  there  was  pfejudiclai 
error  in  this  regard. 
Judgment  affirmed. 


QENSKE  V.  VEITH  tt  at. 

(Supreme  Court  of  Wisconsin.   March  14, 
1922.) 

Highways  «=5>64— Laadowssr  salag  te  •■Join 
opeslBg  of  road  held  not  sitltlai  to  assert 
aay  daltt  oa  aeeeist  of  dsviatioaa  of  the 
highway  as  laid  oot  oa  his  laadi. 

Where  a  landowner  was  present  whan  the 
supervisors  laid  out  a  highway,  suggested  sev- 
eral changes  in  its  line  over  hie  premises 
wbich  were  made,  assisted  in  staking  it  out, 
and  did  not  object  thereto  except  as  to  dam- 
ages, and  at  trial  of  bis  suit  to  enjoin  its  open- 
ing objected  to  evidence  as  to  his  partic^tion 
in  selecting  the  route  beeaose  it  affirmative 
appeared  tiie  highway  was  laid  out  In  accord- 
ance with  the  petition,  it  was  held  that  he 
coold  not  be  heard  to  assert  any  claim  on  ac- 
count of  deTiatlons  of  the  highway  as  1^  out 
on  his  lands. 

Appeal  from  Circuit  Courtv  Monroe  Coun- 
ty; B.  0.  Hlgbee,  Judge. 

Action  by  Gust  Genske  against  lYed  Yelfb 
and  otliers,  as  supwlsors  of  the  town  of 
Sheldon,  to  enjoin  the  opening  ot  a  highway* 
Judgment  for  defaodanta,  and  plaintiff  ap- 
peals. Affirmed. 

The  complaint  alleged  that  the  plaintiff  was 
tbe  owner  of  a  certain  farm  In  the  town  of 
Sheldon.  Monroe  county,  Wis.;  the  defendants 
were  the  supervtoors  of  said  town.  An  ap- 
plication was  made  to  them  in  March,  1919, 
as  such  supervisors  for  the  laying  out  of  a 
public  highway  in  said  town,  a  sabstantial 
part  of  whldi  was  proposed  to  be  located 
upon  plaintiff's  term,  notice  was  duly  givoi 
of  the  hearing  of  such  application,  and  there- 
after an  order  made  by  such  defendants  on 
April  8,  1919,  purporting  to  lay  out  such  a 
highway  and  also  an  award  of  damages  to 
the  plaintiff  and  others  for  such  laying  out  of 
the  highway.  That  after  having  notified  the 
plaintiff  to  remove  Oie  fence  and  other  ob- 
structions maintained  by  him  uiKn  that  part 
of  such  highway  that  was  on  his  land  and 
plaintiff's  refusal  to  comply  with  such  order 
the  defaidants  threaten  and  give  out  that 
they  will  remove  suCh  obstructions  and 
throw  open  to  public  travel  such  alleged 
highway.  Other  allegations  ate  made  not 
material  here. 

The  plaintiff  prayed  for  Judgment  restrain* 
Ing  the  defendants  from  attempting  to  take 
any  part  of  plaintiff's  premises  or  Interfering 
with  his  use  thereof  or  from  tr^pasaiug 
thereon. 
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The  answer  asserted  tbat  tlte  proceedings 
were  duly  and  r^larly  bad  for  the  laying 
out  of  the  blgliway  referred  to  in  tlw  com- 
plaint, and  that  the  i^abitlff  consented  to  ttie 
laying  ont  of  the  highway  as  described  In  the 
order  tberedCor,  and  that  because  of  plalntUTs 
consent  and  proceedings  with  referoice  to 
the  location  of  said  highway  he  Is  estopped 
from  asserting  any  Invalidity  In  the  order 
for  the  laying  out  of  the  same. 

TTpon  the  trial  the  court  found,  in  sub- 
stance, that  the  hl^way  described  in  the  or- 
der by  defendants  of  ^rll  8, 1919,  was  sub- 
stantially the  course  referred  to  and  des- 
cribed In  the  appllcatt(ni  ttaeretOr  and  the 
notice  of  hearing  thereof;  that  the  deviation 
in  the  course  ct  the  blfi^way  as  spedfled  In 
the  order  from  the  course  described  in  the 
application  and  notice  was  made  at  the  dl- 
rectlcm  and  with  the  consent  of  the  plaintiff; 
that  the  description  of  the  innpoBed  highway 
in  the  petition,  notice,  and  order  therefor  Is 
with  ea<Si  certainty  that  it  may  be  definitely 
located. 

A3  conclusions  of  law  the  court  found  that 
the  proceedings  for  the  laying  out  of  the 
highway  were  In  all  respects  ralid,  and  that 
the  defendants  are  entitled  to  judgment  dis- 
missing the  action  with  costs. 

From  a  Judgin^t  entered  In  accordance 
therewith  the  plaintiUt  has  appealed. 

morwald  P.  Abel,  of  Sparta,  tot  appelant 
B.  B.  Qraves,  of  Sparta,  for  respondents. 

ESCHWEILEB,  J.  (after  stating  the  facts 
as  ahore).  The  highway  in  Question  was  to 
permit  the  owner  and  occupant  of  a  farm  ly- 
ing Just  west  of  plaintiff  to  obtain  access  to 
a  public  highway  then  feting  near  the 
southeast  corner  of  i^intUTs  premises.  On 
account  of  the  hills  encountered  and  the  na- 
ture of  the  surface  the  highway  took  quite 
a  roundabout  course,  and  In  a  graeral  way 
first  to  the  northeast,  then  on  a  curve  in  an 
easterly  direction,  then  sontheastOTly  with 
several  curves,  thai  south  and  finally  to  the 
southwest,  and  almost  all  of  it  over  plain- 
tlfT'a  farm. 

The  only  alleged  error  now  presented  to  us 
by  plaintifl  is  to  the  effect  that  there  were 
such  substantial  variations  betwera  the  de- 
scription of  the  highway  as  proposed  in  the 
sppUcatlon  for  the  same  from  that  in  the 
publl^ied  notice  fixing  the  time  and  place  of 
the  bearing  of  such  application-  and  from 
that  In  the  final  order  and  as  the  same  was 
staked  out  or  marked  upon  the  ground  and 
such  indefinite  terms  in  the  several  docu- 
ments used  as  made  the  proceedings  defec- 
tive. 

We  do  not  deem  It  necessary  to  detail  the 
specific  criticisms  made  by  plaintiff  upon 
these  proceedings.  Tlie  descriptions  were  sof- 
fldently  cwtaln  and  definite  to  be  within  the 


rule  establiahea  In  prior  holdings  of  thlaeoart 
Jackaon  V. Bankln,  67  Wis.  286^  SO  N.  W.301; 
State  ex  rcL  U.  L.  3.  &  W.  B.  Co.  T.  OrCva- 
nor,  78  Wis.  282.  47  N.  W.  433;  State  ex  rel. 
OottadKlk  r.  MlUm,  136  Vis.  84A.  848,  117 
N.  W.  809;  SchlUoCk  t.  Jones,  147  Wis.  119, 
122.  18S  N.  W.  90S;  State  ex  nL  BongUen 
T.  Clemenson,  148  Wis.  268^  270,  1*4  N.  W. 
4flfi. 

The  lAalntlff  was  preaant  at  tba  time  tlw 
snp^Tlsora  made  Cbelr  dotermlnatUMa  u  to 
the  laying  oat  of  the  bl^way.  H*  pazUiA- 
pated  in  the  proceedliupi.  and  suggested  aer- 
enX  changes  In  ttw  line  vt  tbe  highway,  as 
it  veat  over  his  own  premlaes,  and  snch 
dianges  were  made  to  better  suit  his  conrai- 
lence,  and  he  perwmaUr  asslBted  the  siqier- 
^sors  In  staking  out  sudt  faliJiway.  He  at 
no  time  made  any  objection  to  tike  lajln# 
out  of  such  highway  otber  than  iip<m  tbe 
Question  of  damages. 

Furthermore,  on  the  trial,  when  one  ot  tbe 
defendants  was  being  examined  and  asked  to 
state  what  part  plaintiff  took  In  directing  the 
course  of  the  road  and  what  he  then  said  In 
regard  to  It.  an  objection  was  Interposed  by 
plaintiff's  counsel  to  such  question  on  the 
ground  that  It  was  immaterial,  *'t)ecauBe  it 
ai^ears  affirmatively  that  they  laid  out  the 
road  in  accordance  with  the  petition.** 

It  is  plain,  therefore,  that  plaintifl  ou^it 
not  t>e  heard  in  this  action  of  trespass  to  as- 
sert any  <dalm  on  account  of  any  deviations 
of  the  highway  as  ordered  laid  out  upon  his 
lands  by  reason  of  his  actions  at  the  time  of 
the  hearing  and  determination  by  the  defend- 
ants (State  ex  reL  M.  L.  S.  ft  W.  B.  Ga  V. 
O'Connor,  78  Wis.  282,  287.  47  N.  W.  433), 
and  on  account  of  bis  express  recognition  <m. 
the  trial  below  of  the  correctness  of  ttie  pro- 
ceedings. 

Judgment  affirmed. 


STATE  ex  rel.  PLOWMAN  si  al.  v.  LEAR, 
Town  Clerk,  et  al. 

(Supreme  Court  of  WSaoonain.     March  14. 
1922.) 

1.  Emlseat  dostals  «=325^Taxpayer  mqt  a^ 
peal  from  agreement  as  to  damages  la  laylai 

ost  highway;  "award  of  damages." 
St  1919,  S  1286a,  authorizes  as  appeal  by  a 
taxpayer  to  the  county  judge  from  an  agree- 
ment with  a  landowner  as  to  amount  of  dam- 
ages sustained  by  the  latter  in  a  proceeding  by 
a  town  board  to  lay  ont  a  hlghwi^  wder  sec- 
tion 1270.  the  agreement  cwstltatlng  an 
"award  d  damages"  within  the  mesnfng  of  that 
section  in  view  of  sections  1269,  1291. 

2.  Statatos  «bbI84,  225--StatirteB  !■  pari  aa- 
teria  te  Iw  eoastniad  tegsthar. 

Statutes  in  pari  materia  mast  be  construed 
together,  and  recourse  must  also  be  had  to  the 
object  of  the  I^egislature  and  tbe  risfats  ob- 
viously sought  to  be  safeguarded. 


«:sVor  ether  oaaes  see  suae  topic  sad  KBT-NOlCBBiB  la  all  Sey-Numbered  Dlceete  and  ladeaes 


Digitized  by 


Google 


WI&)  .  STATB 

(188 

Appeal  from  <^rciilt  Court,  Wanpaca  Couii< 
ty;  Byron  B.  Park,  Judge. 

Proueeding  by  the  State,  on  the  relation  of 
William  Plowman  and  S.  P.  Godfrey,  execu- 
tors of  the  win  of  Jabez  Plowman,  deceased, 
against  Frank  Lear,  Town  Clerk  of  the  Town 
of  Waupaca,  and  another.  Judgment  for  de- 
fendanta,  and  relatora  appeaL  Affirmed. 

In  laying  out  m  li^way  ttw  town  board, 
pursuant  to  the  proviakuu  ot  ncUon  1270, 
Stats.  1019,  entered  into  a  wrltt»i  agreemmt 
with  the  owner  of  the  land  through  which 
the  highway  ran  as  to  the  amount  of  dam- 
ages BOfltalned  by  tbe  owner.  Two  resident 
tazpaysrs,  pnzsnaat  to  section  128aA.  Stats. 
191ft,  took  an  appeal  to  tbe  coimty  Judfo 
from  Boefa  agreement  as  to  damages.  The  re- 
taton  objected  to  the  Jorisdictlon  of  tbe 
Judge,  tint  tiM  objections  wan  oranroled. 
and  the  Judge  proceeded  to  draw  a  Jury 
and  aaaeas  the  damages.  Up<m  review  by 
■certtonri  from  ttie  drcntt  court  tbe  Jnrisdlc- 
tiim  of  tbe  eoun^  Judge  was  auotalned,  and 
from  a  Judgment  entered  accordingly  the  re- 
lators appealed! 

John  C  Hart,  of  Waupaca,  for  appellants. 
Browne,  Browne  &  Smith,  of  Waupaca,  for 
respondents. 

VINJB,  G.  J.  (after  stating  the  &ct8  as 
above).  [1]  Do^  section  1266a  authorize  an 
appeal  from  an  agreement  as  to  damages  by 
a  taxpayer?  The  relators  claim  that  such 
appeal  lies  only  from  an  award  of  damages 
and  not  from  an  agreement  as  to  damages. 
Section  128ea  reads  as  follows: 

'*Any  resident  and  taxpayer  of  a,  town  In 
which  a  highway  shall  be  laid  out,  altered  or 
discontinaed,  or  if  such  highway  Is  laid  out, 
altered  or  discontinoed  on  tbe  town  line  be- 
tween two  towns,  or  extending  from  one  town 
Into  en  adjoining  town,  under  sections  1272  and 
127S  of  tbe  ststotes,  then  any  taxpayer  re- 
slffing  in  either  of  ssid  towns  whidi  is  required 
1^  the  award  of  damages  made  upon  so  laying 
out,  altering  or  discontinuing  such  highway 
to  pay  damages  therefor,  may  within  forty 
days  after  the  making  of  any  order  awariUng 
such  damages,  whether  made  In  tbe  first  in- 
stance by  the  town  board  or  town  boards  of 
said  town  or  towns,  or  made  after  an  appeal 
or  appeals  in  sudi  proceedings  msd*  in  sec- 
tions 1276  sad  1281  of  the  statutes,  beliCTing 
•ndi  damages  cxeesdrc.  may  appeal  to  a  Jus- 
tice of  the  pesee  in  tbe  same  or  in  an  adjoin- 
ing town  In  the  county,  or  to  a  county  judge 
of  the  same  county  for  a  Jury  to  assess  and 
appraise  such  damages  sustained  by  any  num- 
ber or  all  the  persons  to  whom  damages  were 
BO  swarded  for  lands  in  the  town  where  he 
resides.  Such  application  shsU  be  in  writing, 
dsscriUng  the  premises  and  naming  the  persmis 
to  whom  dsmagss  were  awarded  to  be  paid  by 
such  town  and  tbe  amount  awarded  to  each  by 
the  town  heard  or  town  bearda,  and  shall  also 
specify  whether  he  sppeals  from  tbe  whole  of 
such  award  or  if  only  from  a  portion  thereto 
the  part  from  which  be  appeals.  The  party 
shall  aerre  upon  two  of  the  supervlaoca  of  the 
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town  where  he  resides  or  of  a  town  to  which 
shall  ' have  been  assigned  the  du^  of  psying 
the  damages  from  tbe  award  of  wfaich  he  ap- 
peals, at  least  six  days  before  the  time  fixed 
from  making  such  application,  aj  notice  in 
writing  speci^ng  therein  the  name  of  the 
judge  or  justice  to  whom  and  the  time  and 
place  when  and  where  sadi  ajvUeation  will  be 
made."  • 

[2]  Relators  argue  that  since  wlginally 
only  the  owner  of  the  land  through  which 
the  highway  was  laid  out  could  appeal,  see* 
Uon  1285k  enacted  in  I860,  and  since  later  by 
section  1289,  enacted  in  1876,  such  right  was 
also  given  to  the  town  supervtaors  and  final- 
ly by  sectUm  1286a,  enacted  In  1901.  the 
rUfit  was  ^ven  to  taipayers  firom  an  award 
of  damages  It  Is  -evident  that  the  right  to 
appeal  baa  been  limited*  and  has  been  gradu- 
ally extended.  Therefore  since  the  ri^t  to 
appeal  is  purely  statutory,  the  court  should 
not  extend  the  language  of  the  statute  be- 
yond its  express  statement,  and  It  is  Calmed 
tliere  can  be  no  <vder  awarding  damages 
whoe  there  la  only  a  written  agreemmt. 
It  Is  also  pointed  out  by  tbeqi  that  section 
1289a  nowhere  in  terms  gives  the  right  vC 
appeal  from  an  agreement  as  to  damages  but 
only  frtmi  an  award;  that  throughout  the 
section  speaks  only  of  an  award,  or  of 
awarding  damages  and  nowhere  mentions  an 
agreement.  This  la  quite  true,  and  were  we 
limited  to  an  examination  of  only  said  sec- 
tion, the  conclnsion  sought  to  be  established 
by  the  relators  would  be  quite  conclusive. 
But  statutes  In  pari  materia  nrast  be  con- 
strued together  and  recourse  must  also  be 
had  to  the  object  of  the  Legislature  and  tbe 
rights  obviously  sought  to  be  safeguarded. 
So  we  must  Inquire  whether  or  not,  ander 
the  whoie  statutory  scheme  as  adopted  by 
the  LegisUttore,  the  term  "award"  or  "award 
of  damages"  may  Include  an  agreement  as 
to  damages.  It  Is  plain  that  section  1270 
provides  two  methods  of  determining  dam- 
ages, one  by  a  written  agreement  and  tbe 
other  wher©  no  agreement  can  be  reached  by 
an  assessment  and  award  of  damagea.  But 
It  Is  also  equally  obvious  that  the  Legis- 
lature has  spokoi  of  both  as  an  award  of 
damages.  In  one  case  tbe  award  Is  arrived 
at  by  an  agreement;  in  the  otber,  by  an  as- 
sessment. Section  1209  provides  for  ftlti^ 
within  10  days  of  the  order  laying  out  the 
highway  together  with  the  award  of  dam- 
ages hereinafter  mentioned.  Now  It  cannot 
be  thonght  that  there  should  be  no  Informa- 
tion as  to  damages  filed  in  case  th^  were  ar- 
rived at  by  agreement,  and  yet  the  statutes 
provide  no  other  time  for  filing  such  Infor- 
mation than  the  one  mentioned.  So.  also, 
section  1201  provides  that  all  damages  law- 
fully awarded  to  any  person  shall  be  a 
charge  against  tbe  town  and  provides  how 
they  may  be  collected.  This  must  be  held  to 
include  damages  by  way  of  agreement  or  else 
there  would  be  no  lawful  way  prorlUflfl  for 
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coUectine  them.  From  these  statutory  pro- 
visions It  becomeB  apparent  that  the  Leglala- 
tnre  has  eonaldered  an  award  of  damages  to 
Include  an  agreement  for  damages  else  the 
atatatray  scheme  would  be  Incomplete.  And 
there  la  no  inconsistency  or  ambiguity  about 
It  Iteduoed  to  a  cat^rlcal  statement  it 
resDlts  in  this:  The  amount  of  damages  may 
be  detramlned  by  (1)  an  agreement^  or  ^ 
an  assesonent;  both  constltutiiig  an  award. 
This  does  no  violence  to  the  statutory  lan- 
guage and  preserves  the  statutory  scheme. 
In  both  cases  the  Judgment  of  the  super- 
vlBors  must  be  exercised,  as  much  in  con- 
senting by  agreement  to  an  amount  as  when 
reaching  an  amount  by  assessment  And 
for  this  reason  It  also  becomes  apparent  why 
the  taxpayer  should  hare  his  appeal  from 
the  one  method  as  well  as  from  the  other, 
for  the  supervisors  could  err  in  Judgment  or 
be  corruptly  influenced  as  much,  If  not  more, 
through  an  agreement  as  by  an  assessment 
Our  conclusion,  therefore,  is  that  the  appeal 
is  allowed  by  the  statute  and  was  properly 
taken. 
Judgment  affirmed. 


KE88LER  v.  REESE  at  wL 

(Supreme  Conrt  of  Wisconsin.   Ibreh  14, 
1622.) 

Lest  iMtrssiflntt  «b»23(I)— BurdM  of  proof 
of  payaieiit  oa  rieftadant  when  lota  af  aoto 
adnltted  by  aaswer. 

In  view  of  St  iBi»,  i|  4190,  4191.  entltline 
a  party  proving  a  lost  instrument,  such  as  a 
bill  or  note,  to  recover  thereon,  "as  If  such 
note  or  bill  bad  been  produced,"  In  an  action 
on  a  note,  wherein  plaintiff  charged  tbat  de- 
fendant maker  had  obtained  the  note  for  safe- 
keeping, together  with  other  papers,  bat  had 
failed  to  return  the  note  to  pl^tiC,  and  the 
lost  of  the  note  was  admitted  tv  the  answer,  it 
was  not  error  to  Instruct  ttiat  ib9  burden  was 
on  defendant  to  iwove  payment  of  the  note. 

Appeal  from  Circuit  CSoort;  Mtmroe  Coun- 
ty; L.  H.  Bancroft,  Judge. 

Action  by  EUsmbeth  Eessler  against  Elmo 
B.  Reese  and  another.  Judgment  for  plaintiff, 
and  defendant  named  anneals.  Affirmed. 

Promissory  note.  The  complaint  allies 
that  the  defendants,  in  renewal  of  a  prior 
note,  made  and  delivered  to  the  x^alntiff  their 
promissory  note  wberd!>y  they  prantsed  to 
pay  to  the  order  of  the  plaintiff  on  or  before 
April  6,  1914,  the  aum  of  9000  with  Interest 
thereon  at  the  rate  of  6  per  cent  pa;  annum 
payable  annually;  that  the  interest  on  said 
note  was  paid  to  April  8,  1(0.4,  but  t3iat  no 
part  of  the  principal  has  been  paid ;  that  no 
proceedings  have  been  had  for  the  collec- 


tion ot  «ald  note^  and  tbat  Ow  plaintiff  la 
now  the  lawful  own»  and  holder  thereof. 

It  la  fifrtlier  alleged  that  In  taie  montiH  of 
August,  1914,  one  of  Uie  defmidants,  Elmo 
B.  Reeae,  requested  the  plalntlfl  to  leave 
with  him  for  safe-keeptng  several  securities, 
including  the  note  executed  by  tSie  defend- 
ants to  plaintiff;  tiiat  some  time  thereafter 
she  demanded  t3ie  return  of  said  securities; 
that  the  said  Blmo  B.  Beeee  gave  her  a  padt- 
age  of  papm  and  tiiereafter  ahe  inlaBed  the 
note  executed  by  the  d^eodants;  that  IHe 
plaintiff  haa  made  dfllgent  seardi  tor  the 
note  but  la  imable  to  And  It,  and  flat  flie 
said  note  la  lost;  that  tiie  piatotlff  haa  never 
sold,  aas^ned,  w  transferred  die  note  to  any 
one^  and  that  no  person  has  any  ri^t  or 
title  thereto,  and  that  thm  was  owing  there- 
on the  iHrindpal  aimi  at  9B00  vrftb  Intereet 
at  9  per  cent  per  annum  from  April  0^  iSttA, 

The  defendant  James  T.  Beeee  waa  not 
served  and  did  not  appear. 

The  defendant  Blmo  B.  Seeaa  for  annrar 
to  the  plaintiff's  eomplaint  dented  eadi  aad 
every  allegation  in  the  complaint  contained 
except  as  specdflcally  admitted.  The  do> 
fendant  admitted  that  on  November  22, 1906^ 
he  algned  a  note  as  security  for  the  d^end- 
ant  James  T.  Reese  payable  to  tiie  plaintiff 
two  years  from  said  date,  for  the  sum  of 
$500.  The  defendant  further  admitted  Oat 
after  aald  note  fell  due  he  signed  a  renenral 
thereof  as  security  for  James  T.  Beeee;  audi 
renewal  note  b^ng  for  the  sum  of  $B0O  willi 
Interest  at  6  pec  coit,  due  .^trll  6,  1914» 
which  last-menUtmed  note  was  accepted  1^ 
the  plaintiff  In  lien  of  and  in  payment  of  tho- 
note  first  above  described.  Defendant  fDr> 
ther  admitted  that  no  ivoceedinga  have  been 
had  for  the  collection  of  the  last-desarlbed 
not& 

The  defendant  admitted  that  In  tin  numtlL 
of  August  1914,  the  i^aintlff  left  In  his  safea 
package,  denies  that  he  had  any  knowledge 
of  the  contents  thereof  and  Out  the  pbdn- 
tlff  thereafter  called  for  the  said  package 
and  It  was  returned  to  her,  unopened,  in  the 
same  condition  in  whldi  it  was  received. 

For  second  defense  Elmo  B.  Beese  alleged 
that  he  was  Informed  <m  or  about  April  6^ 
1914,  that  the  said  note  for  $500  bad  been, 
fully  paid,  and  the  answering  ^aadant  for* 
ther  alleged  paymait  of  said  note  by  JamesT. 
Reese  on  the  6th  day  of  April;  tbat  fnrflier 
allegations  as  to  subsequent  tranaaetlona  and 
an  allegation  that  by  reason  of  Uie  'fkdlore- 
of  the  plaintiff  In  ejecting  or  attempting 
to  collect  tiie  said  note,  and  permitting  ttie- 
defwdant  Elmo  B.  Beeee  to  ronaln  In  Igno- 
rance of  her  claim,  be  la  no  longer  In  a  posl- 
tion  to  protect  himself  from  loss  as  be  would 
have  been  bad  Reasonable  notloe  been  given- 
by  the  plaintiff. 

Upon  the  trial  tiie  jury  fmmd  a  gmxal. 
verdict  In  favor  of  the  plaintiff,  and  aseessed. 
her  damages  at  the  sum  of  9500  wtOi  interest 
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tbenon  at  6  per  ceat  per  ftnanm  txom  April 
6,  1914.  The  defendant  moved  to  set  aside 
the  verdict  and  for  a  new  trial  on  account  of 
errors  committed  by  the  court  in  his  Instmc- 
tlons  to  the  jury,  and  because  the  verdict  of 
ihe  Jury  was  contrary  to  the  law  and  evi- 
dence. Judgment  was  entered  accordingly, 
from  wbl^  the  defendant  Elmo  B.  Beese  ap- 
peals. 


1017 


M.  J.  BrlggB,  of  Dodgevlll^  for  appellant 
nedler,  Fiedler  &  Jackson,  of  Mineral 
Point,  for  respondent 

BOSBNBBRRY,  J.  (after  sUtIng  the  facts 
as  above).  The  defendant  complains  of  tiie 
following  Instruction: 

"In  this  case  the  defendant,  In  order  to  sns- 
tidn  the  Issae  upon  his  part,  mnst  convince  the 
jury  by  a  preponderance  of  the  evidence  that 
the  note  bai  been  paid." 

It  is  nrged  on  behalf  of  the  defendant  that 
the  burden  of  proving  by  a  preponderance  of 
the  evidence  was  upon  the  plaintiff  to  show 
tliat  the  note  was  in  fact  lost,  and  to  rebut 
the  presamptloD  that  the  note  had  been  paid, 
which  arises  from  its  nonproduction,  citing 
Bergen  v.  Urbahn,  83  N.  T.  49;  Wa^d  v.  Mun- 
son,  105  Ulcfa.  047,  63  N.  W.  49& 

The  inflrmlty  of  the  argument  made  by  the 
defendant  oonsists  In  this,  that  by  the  allega- 
tions of  the  answer  the  loss  of  the  note  Is 
admitted,  and  consequently  there  was  no 
burden  upon  the  plaintiff  under  the  pleadings 
to  establish  that  fact  by  a  preponderance  of 
the  eyidoice.  In  the  cases  cited  and  relied 
upon  by  the  defendant  there  was  a  failure  to 
produce  the  negotiable  Instrumenta,  and  no 
evidence  was  offered  that  they  were  lost  or 
that  search  had  been  made  therefor,  and  an 
entire  failure  to  account  for  the  loss.  Those 
cases  are  dearly  dlstinguistiable  from  this. 
Here  the  loss  of  the  note  was  alleged  in  the 
plalntiErs  complaint,  which  allegation  was 
specifically  admitted  by  the  answer. 

By  the  terms  of  section  4190.  Wis.  Stats., 
upon  proof  of  a  lost  Instrument  under  the 
circumstances  there  described,  the  party 
making  proof  "shall  be  entitled  to  recover 
the  amount  due  thereon  as  tf  such  note  or 
bill  had  been  produced."  The  bond  required 
by  section  4101  was  In  this  case  given,  and 
the  provisions  of  section  4190  were  compiled 
with.  The  right  of  the  plaintiff  to  recover 
was  therefore  complete  unless  payment  of 
the  note  was  shown  by  the  defendant  Un- 
der familiar  rules  the  burden  of  establishing 
paymoit  was  upon  the  defendant 

Tbe  defendant  argues  at  considerable 
length  that  the  evidence  la  insufficient  to 
sustain  the  Terdlct'  We  have  carefully  re- 
viewed Oie  evidence  and  shall  not  attempt 
to  set  it  out  at  length,  but  are  of  the  opin- 
ion that  a  Jury  lasne  was  presented. 

Judgment  afllrmed. 


HAOGERTY  V.  RAIN. 


(Sivruno  Gonrt  of  Wisconsin.   Hareh  14, 
1922.) 


1.  Maalqfpal  oarpftratleas  «»»706(  10) —Driver 
of  aatoaoUls  keaplnp  ao  loekost  for  oars  oa 
Isteneotiag  street  held  neglliieaL 

A  driver  of  an  BUtomobile,  approaching  an 
intersecting  street  where  tbe  view  was  ob- 
structed by  buildings  and  lumber  piles,  was  neg- 
ligent in  looking  straight  ahead  without  keep- 
iilg  any  lookout  for  cars  on  tk»  taiterseetlag 
street 

2.  Apfeal  aad  error  «=»I067— IMHlolpal  eor- 
'  poratloos  «»706(8)— lastnodoa  aa  to  right 

of  boy  15  years  old  to  drive  ear  held  vreper, 
but  Its  refusal  hamless. 

In  an  action  growing  oat  of  an  automobile 
collision,  an  instruction  that  the  driver  of 
plaintiff's  car,  tbougb  under  16  years  of  ase, 
bad  a  legal  right  to  operate  it,  he  being  accom- 
panied by  an  adult  at  the  time  at  the  cordon, 
should  have  been  given,  but  its  refusal  was  not 
ground  for  reversal,  where  it  aiveared  that 
snch  driver  was  guilty  of  ne^lgenee  as  a  matter 
of  law. 

3.  Municipal  corporatloes  «s>706(5)— Physical 
ooadltioas  held  to  show  dsfeadaafs  fallare 
to  pass  to  right  of  laterseotloa  la  teralag  to 

the  left 

In  an  action  for  damages  in  an  automolnle 
colliaion,  the  positiou  of  one  of  tbe  cars  imme- 
diately after  tbe  accident  and  marks  made  in 
the  pavement  held  to  show  that  defendant  did' 
not  pass  to  the  right  of  tbe  intersection  of  two 
streets  In  turning  to  tbe  left  aa  required  by 
8t  i  1636~49b,  and  that  snch  failure  was  a 
proximate  cause  of  the  collision. 

Appeal  from  Circuit  Court,  Iowa  County; 
L,  H.  Bancrctft,  Judge. 

Aedon  tj  George  Haggerty  acalnst  Thomae 
Bala.  From  a  judgmmt  for  defendant,  plain- 
tiff appeala.  Beversed,  vrlth  Inatmctlona. 

Appeal  from  a.  judgment  in  favor  oC  the 
defendant  for  damagee  and  costs. 

Highway  No.  28  rune  north  and  south  In 
tbe  dty  of  DodgevUe,  and  In  the  center  there- 
of Is  a  cemrat  strip  18  feet  in  width,  and  on 
each  side  of  such  strip  there  is  a  dirt  road 
approximately  16  feet  wide.  Ooming  from 
tbe  west  and  running  up  to  and  Joining  high- 
way No.  28  is  highway  No.  19,  and  east  of 
the  Jtmction  of  highways  28  and  19,  and  a 
little  to  the  north  thereof,  there  is  a  farm 
road.  For  some  consldwaUe  distance  nwth 
of  said  Junction,  hl^way  No.  28  has  a  grad- 
ual decline  towards  the  south.  Stretching 
from  north  to  south  across  a  part  of  said 
farm  road,  on  what  would  be  the  east  line  of 
highway  No.  28  extended,  is  a  culvert  At 
tbe  northwest  comer  of  highways  Nos.  28  and 
19  there  is  located  an  office,  lumber  sheds, 
and  iTunber  piles,  so  that  travelers  on  high- 
way Na  19  aiq>roachlng  hl^way  No.  28  are 
largely  obscured  to  trav^era  on  hl^way  No. 
28  going  south,  and  vice  ven^. 
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On  the  day  of  the  collision,  plalntUTs  four 
cylinder  Dodge  car  was  driven  south  on  the 
west  side  of  highway  No.  28,  close  to  the  cen- 
ter of  the  cement  road,  by  plaintiffs  son,  a 
youth  of  16  years  of  age^  and  according  to 
his  own  testimony,  as  the  car  approached  the 
Int^wctioD  of  highways  Nob.  2S  and  19,  he 
looked  straight  ahead,  and  made  no  efFort 
whatsoever  to  ascertain  the  approach  of  a 
vehicle  from  the  west  A  short  dlstanoe 
south  of  the  north  line  of  highway  No.  Id  ex- 
tended across  highway  No.  28,  and  near  the 
center  of  highway  Na  28  defoidant's  car 
collided  with  the  plalntUTs  car.  which  col- 
lision resulted  In  damai^  to  both  cars. 

Defendant  testified  that  he  was  appro adi- 
ing  highiray  No.  28  from  the  west,  driving 
on  the  soudi  side  of.hlghmy  No.  10;  that 
he  was  traTdlng  at  the  rate  of  aboat  9  to  10 
miles  an  hour;  that  as  be  approached  the 
Intersection  he  cAwerved  plaintiffs  car  ap- 
{woachlrig  from  the  north,  and  that  in  order 
to  avoid  a  coIUslon  he  drove  aronnd  the  cen- 
ter of  the  Intrasectlon  along  the  south 
of  highway  No.  18,  and  tbea  turned  his  car 
Jn  the  direction  cl  the  culvert ;  and  that  he 
bad  practically  made  the  turn  towards  ttut 
north  on  blf^way  No.  28  wbcn  the  «oUldon 
took  place. 

Plaintiff's  driver  testified  that  Immediate 
upon  discovering  deftodanfs  car  be  applied 
the  brakes,  $o  tiiat  his  car  skidded  for  about 
a  foot ;  that  thereafter  Cbe  front  left  wheel 
<tf  the  car  was  atnick  by  defendanifs  car,  so 
as  to  l»eak  it  and  cause  the  axle  to  drop 
down  upon  the  cement  pavement,  making  an 
Indentation  In  the  concrete.  It  was  satisfac- 
torily and  definitely  established,  imnudlately 
after  the  acddrat,  thajt  plalntlflrs  car,  in  tiie 
condition  described,  was  Cotmd  to  the  right 
of  the  center  of  the  cement  road,  and  a  short 
distance  south  of  tbe  Intersection  of  the 
north  line  of  highway  No.  19. 

The  case  wss  submitted  to  the  Jury  on  q)e- 
dal  verdict,  in  whlcSt  the  Jury  found:  (1) 
l%at  tiie  driver  (tf  plalnttfTs  ear  did  not  ex- 
ercise ordinary  care  at  or  Immediately  pre- 
ceding the  acddeiri: ;  (2)  that  such  want  of 
ordinary  care  on  plaintiff's  part  was  the 
proximate  cause  ot  the  accident;  (S)  that 
the  d^endant  exercised  ordinary  care  at  and 
immediately  preceding  tbe  happening  of  the 
accident. 

M.  J.  Brlggs,  of  DodgQvllle,  for  appellant. 
McGeever  ft  McQeever,  of  Dodgevllle,  for 
respondent. 

XX>ERFIiER,  J.  (aftCT  stating  the  facts  as 
above^.  [1]  The  driver  of  plaintiff's  car, 
vrtille  <verating  thn  same  south  on  highway 
No.  28,  and  at  tbe  time  be  apiffoadied  high- 
way No.  19,  according  to  bis  own  testimony, 
looked  neither  to  tbe  right  nor  the  left,  but 
continued  to  loOk  straight  ahead  .  In  the  di- 
rection in  whldi  his  car  was  running.  Bad 
be  maintained  a  proper  lookout  as  he  ap- 


proached the  intersection.  It  Is  but  t&lt  to 
assiune  that  he  could  have  detected  the  ap- 
proach of  defendant's  car  In  time  to  avoid 
the  collision,  and  his  admitted  failure  to 
maintain  sndi  kxAout  constttntes  negligence 
as  a  mattor  ctf  law,  under  tbe  circumstances 
of  the  case. 

[t]  Counsel  for  the  plaintiff  requested  the 
court  to  instruct  the  Jury  that  the  driver  of 
plaintiff's  car,  although  under  16  years 
age,  had  a  1^1  right  to  operate  the  same; 
he  being  STOompanled  by  an  adult  person  at 
the  time  of  the  collision.  Hits  Instmction 
the  court  refused  to  glva^  and  such  refusal 
would  have  been  error  If  it  did  not  appear 
from  the  record  that  the  plafaitifl  was  gnll^ 
of  negligence  as  a  matt«v  of  law.  The  jury 
found  that  the  plaintiff  was  guHt;  of  netfi- 
genoe  whlcli  prradnsat^  oontributed  to  the 
GOlUsloa,  which  practically  disposes  of  plain- 
tiff's cause  of  action,  and  require*  no  further 
conunfflt     the  court. 

[S]  Defimdanti  testified  tbat  as  he  was 
turning  In  onto  fairway  No.  28  from  hi^way 
No.  19,  and  while  Roln?  at  the  rate  of  be- 
tween 9  and  10  miles  an  hour,  be  dlacomed 
plaintiff's  car,  and  realised  tbat  there  was 
danger  ot  a  collision;  tiiat  hetiMm  proceeded 
to  pass  south  of  the  center  of  the  Intersection 
of  the  two  highways,  and  swerved  Us  car  up 
towards  the  south  end  of  -the  culvert  extend- 
ing across  the  center  of  the  farm  road,  and 
that  after  he  had  made  tiie  turn  tibe  collision 
toe*  place. 

We  have  careftdly  examined  tiie  evidence, 
and  we  are  nitlsfled  tiiat  It  cmelnslvely  ap- 
pears tber^om  that  tbe  ccdllslon  toiA-place 
to  the  right  of  the  center  of  Oie  cmcrete 
road,  and  a  short  distance  sontii  of  tbe  north 
line  of  hl^way  No.  19  extended  across 
highway  No.  28.  The  position  of  tbe  Dodge 
car  Immediately  after  the  accident,  as  testi- 
fied to  by  numerous  witnesses,  tiie  indenta- 
tion made  by  the  axle  on  tbe  cemoit,  and 
the  mark  left  hy  the  skidding  when  the  driver 
vloloitly  ai^Iied  the  brakes,  create  a  physi- 
cal situation  which)  is  decisive,  not  only  as 
to  the  place  of  collision,  but  tbe  [^sical  im- 
possibility of  the  accident  having  bappoied 
at  the  place  designated  the  defendant 
and  his  witnesses.  Under  Uiese  circumstanc- 
es we  must  bold  tbat  tbe  defendant  failed  to 
comply  with  section  1636 — 49b  of  the  statotea 
In  not  passing  to  tbe  rl^t  of  the  intersection 
of  the  two  hli^ways  In  turning  to  tiie  left, 
and  that  such  fiiUure  on  defai^^nf  s  part 
was  a  proximate  cause  of  the  collision. 

A  number  Mt  Instructions  were  requested 
by  the  plaintiff,  applicable  to  defendant's  al- 
leged nesllgence,  whidi  under  the  circum- 
stances it  is  unnecessary  for  us  to  condUer» 
in  view  of  our  holding  as  above  stated. 

The  judgment  of  the  lower  court  la  there- 
fore reversed,  with  Instructions  to  dismiss 
defendant's  oonnterdslm  and  plaintiff's  coat- 
plaint,  with  costs. 

It  is  80  ordered. 
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ANDERSON  V.  ROCKDALE  SCHOOL  DIST. 
<  Supreme  Coart  of  A't^sconiin.   March  14, 

una.) 

Iman  person  «=»7I— ^Sourt  held  raqulrad  to 
accept  offer  of  higher  price  for  laid  thaii 
that  offered  by  Mhool  dUtrlot 
Where  propertr  of  ao  iocompotent  was 
offered  for  sale  to  a  school  district  at  a  certain 
price,  It  waa  the  duty  of  the  court  to  accept 
a  bona  fide  offer  of  a  subataiitially  higher  price 
from  a  third  party,  though  it  was  of  the  opin- 
ion that  such  offer  was  made  for  the  aole  pur- 
pose of  hindering  the  mAocI  district  and  eaoi- 
inf  it  expense:  the  interest  of  the  fneompelmt 
bdng  the  doosinant  consideration. 

A.  Q. 


Appeal  £rom  Dane  County  Court; 
Zlmmennan,  Judge. 

In  the  matter  of  tHe  aale  of  lands  oC  Anna 
Andmim,  Incbmpeteikt,  to  the  Boclidate 
SduMd  Dlatrlct,  by  Albert  U  Anderaon. 
dal  guardian.  Pedtlon  by  T.  J.  Andenou, 
genma  guardian,  tbat  tbe  agreement  to  sdl 
be  not  conflrmed.  From  an  order  confirming 
the  sale,  petitioner  appeals.  Reversed  and 
Mmanded, 

Anna  Anderaon  is  the  owner  of  a  onfr- 
eighth  interest  in  eight  lots  which,  were  de- 
sired by  a  school  district  which  was  under 
the  necesBi^  of  erecting  a  new  and  modem 
edioolhonse.  On  January  17,  1920.  T.  J.  An- 
derson, brother  of  incompetent,  made  a  peti- 
tion to  the  county  court  of  Dane  county  to 
sell  t2ie  Interest  of  the  incompetent  Albert 
{j.  Anderson  was  appointed  special  guardian, 
and  on  the  same  day  made  a  contract  of 
sale  to  Ae  school  district  for  $100.  The 
-school  meeting  was  held  on  the  12th  day  of 
February,  1^.  On  the  IStfa  day  of  March, 
1920,  an  order  was  made  by  the  connty  court 
■of  Dane  comity,  authorizing  and  empowering 
Albert  L.  Anderson,  special  guardian  of  Anna 
Anderson,  Incompetent,  to  enter  Into  an 
agreemmt  to  sell  her  Interest  to  the  school 
district  for  the  sum  of  $100.  rni»-eafter  dtf- 
flcnltles  arose  between  the  district  and  mem* 
bmi  at  the  Anderson  family,  Indndlng  T.  O. 
AndsEMD  and  Albert  Ix  Anderstm,  and  the 
mSuxA  district  was  obliged  to  commence  con- 
demnation proceedingSf  which  it  did  on  tbe 
IVh  day  of  Deconber,  1930.  The  Incom* 
petent  waa  not  made  a  party  to  these  pro- 
ceedings tor  the  reason  that  ttieie  was  tiken 
In  existence  the  Agreement  referred  to.  The 
«onnty  conrt  found  that  9100  was  a  fair  mar- 
ket value  of  t2ie  land.  In  the  condmnatiim 
procaedlngB  the  eommlssloners'  fixed  ttie 
Tsloe  of  eaeh  one-el^tai  Interest  at  $100. 
nere  was  an  appeal  In  ttte  condemnation 
proceedings,  wUtA  waa  heaxd  In  this  court 
in  May,  1921.  On  Bfay  10. 1921.  T.  O.  Ander- 
son, as  gwerat  guardian,  presoited  a  petition 
to  the  connty  court  setting  forth  that  B.  O. 
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Anderson  offlered  to  pay  |300  fOr  the  Interest 
of  the  ward  In  the  els^t  lots,  and  asked  Oiat 
the  agreemoit  to  sell  be  not  confirmed.  Up- 
on the  proceedings  for  oonfirmation  there 
was  a  contest  as  to  the  value,  the  Andersons 
claiming  that  the  int«est  of  the  ward  was 
worth  from  $260  to  $300,  and  there  being 
eWdenoe  of  ttie  fiict  that  it  wias  worth  from 
$60  to  $60.  The  court  foimd  that  $100  was 
the  fair  value  of  the  pn^eriy,  tbat  the 
offer  made  by  B.  G.  Anderson  was  not  In 
good  faith,  but  tor  the  purpose  of  delaying 
the  proceedings  by  which  the  district  hoped 
to  acquire  tltte.to  the  property  in  question, 
and,  while  the  court  was  of  the  opinion  that 
it  was  the  du^  ot  tbe  court  to  look  after  Oxe 
Interest  ot  the  Incompetent,  yet  the  court 
must  deal  In  good  faith  with  other  parOes 
who  dMl  with  tiie  ward,  and  that  aoch  was 
especially  true  in  this  case  where  the  other 
party  Is  a  pnbUe  Instltutlan,  a  governmental 
mbdivtelon,  that  is  acqalrlng  the  proper^, 
not  tor  private  or  eonunerdel  purposes,  but 
tor  a  puUlc  purpose,  Hie  conrt  thai  lndi< 
eated  that  he  would  accept  the  $800  on  con- 
dition that  tbe  purchaser  enter  Into  a  writ- 
ten contract  that  be  would  sell  tAie  Interest 
thus  acquired  to  the  district  at  the  price 
whldi  might  be  found  in  condemnation  pro- 
ceedings In  drcfolt  conrt  Thin  pnpesal  was 
refused  by  B.  O.  Andnson,  and  tlie  court 
tiun  toond  tbat  the  oCtBr  of  B.  Q.  AadersMi 
was  not  made  In  good  tnith,  but  for  the  sole 
purpose  of  hindering  and  delaying  and  caus- 
ing tbe  scliool  district  expense.  The  court  en- 
tered an  OTder  confirming  the  sale  pursuant 
to  tbe  contract  entered  Into  with  tbe  vedal 
guardian.  Albert  Lb  Anderson,  tor  the  sum 
ot  $10(^  and  from  the  wdw  the  guardian  ap- 
peals. 

Gettle  &  Torge,  of  Madleon,  tor  appellant. 
C.  R.  Clarke,  of  Cambridge,  and  Gilbert, 
BUa  4k  Hdlman,  ot  Madison,  tor  respondent. 


ROSBNBBRBT,  J.  (after  stating  the  facts 
as  above).  '  The  situation  presoited  by  the 
facts  In  this  case  Is  at  least  very  unnsuaL 
Were  this  court  at  lUierty  to  deal  with  this 
matter  as  a  private  matter,  It  might  very 
heartily  approve  ot  the  course  adopted  by 
the  trial  court  We  are  cited  to  no  caae, 
however,  and  we  find  none  whlcb  sustains 
the  position  taken  bf  the  trial  court.  As 
stated  by  the  trial  court  it  is  the  duty  of 
the  ODort  to  protect  and  guard  the  interests 
ot  tb»  Incompetent  We  think,  that  duty  is 
fixed  and  eertaln  and  tiuit  wbwe,  as  here, 
property  ot  the  Inoottipetent  Is  bdag  offered 
for  sale  and  a  substantially  higher  price  Is 
offered  tor  it;  It  la  Oe  duty  ot  ttie  court  to 
consider  tt»  oOsr,  and  it  bona  fide  to  accept 
it,  and  Uiat  it  is  not  a  proper  ground  at  re» 
final  at  the  offer  that  the  coart  in  looking 
beyond  the  oflte  is  ot  the  eirinlon  that  it 
is  tor  some  ulterior  pnrpova.  Tta  fnterest  ot. 
the  incompetent  Is  the  dominant  considera* 


»Fac  otlMr  «aM*  mb  nme  tople  aad  KBY-NUllBBR  la  aU  KvHvBibwee  Dtsssts  uA  leeme 
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tlcm.  Whne  tbe  toatlon  bare  Is  perplexing 
and  Irritating,  we  do  not  see  that  It  aflorda 
any  1^1  jastlflcatlon  for  the  refnaal  of  the 
offer,  even  tiiongh  the  Interests  of  a  school 
district  may  be  affected.  We  see  nothing 
in  the  case  that  justifleB  a  departure  from 
well-established  legal  prindples. 

The  order  appealed  from  is  reversed,  uid 
the  caose  remanded  for  fortber  {ffooeedlngs 
aocmrding  to  law. 


la  n  OEHRKE  at  ax. 

(Saprem*  Court  of  Wisconsin.  Uareh  14, 
1922.) 

Enlnest  domain  «=»269  —  Where  damage  to 
tamt  may  sot  have  resstted  from  oonstruotloa 
ar  dam,  onler  appoisHitg  comnlssloserft  will 
be  reversed  without  prejsdloa  to  right  to  sasb 
In  proceedings  by  landowner  to  appraise 
damage  from  construction  of  a  dam,  where 
there  was  evidence  tiiat  condition  of  petitioners* 
lands  might  have  resnlted  from  excessive  tain- 
fall,,  an  order  appointing  commissioners  to  ap- 
praise damages  will  be  reversed,  with  iostmc- 
tioDB  to  dismiss  the  petition  without  prejadlce 
to  petitioners'  right  to  sue  if  the  lands  remained 
in  sQch  condition  daring  a  continued  period  of 
normal  rainfall. 

Appeal  from  Sank  Conntr  Oonrt;  Jamea 

H.  HIU,  Judge. 

Application  by  Gnat  Oehrke  and  wife  for 
the  appointment  of  conmilssloners  to  ap- 
praise lands  for  flowage  purposes  by  the 
Wisconsin  River  Power  Company.  From  an 
order  appointing  commissioners,  the  power 
company  appeala  Reversed,  with  Instruc- 
tions to  dlamiss  petition  -wlttaont  prcijadlce. 

R  1.  B.  Scbabring,  of  Bfadlson,  for  appel- 
lant 

GrotoE^orst  ft  Quale,  of  Baraboo,  and  H. 
H.  Thomas,  of  Madison,  for  respMidenta. 

OWEN,  J.  The  ai^Uant  owns  and  maln- 
iains  a  dam  for  the  purpose  of  generating 
elecMc  powtf,  which  dam  extends  across 
the  Wisconsin  river  about  a  mile  north  of 
the  village  of  Prairie  du  Sac.  The  construc- 
tion of  this  dam  was  commenced  In  1010. 
In  1913  it  raised  the  water  5  feet ;  in  1914, 
about  25  feet ;  In  1915  the  water  was  raised 
another  three  feet;  In  the  latter  part  of 
1916  or  1916  it  was  raised  another  foot; 
and  in  the  winter  of  1918,  or  the  spring  of 
1919.  it  was  raised  to  Its  present  height,  ao 
that  the  total  bel^t  is  now  about  33  feet 

Petitioners'  lands  are  located  In  a  valley 
which  drains  into  the  Wisconsin  river,  the 
general  direction  of  which  is  north  from  the 
river,  and  about  a  half  mile  from  the  pond 
created  1^  the  dam.  The  petitttmera,  who 
<^lm  damage  to  tbelr  lands  by  reason  ot  the 
construction  of  the  dftm  Inatltoted  these  pro- 


ceedings In  the  nature  of  condemnation  to 
have  the  damage  qpralaed.  The  petltloa. 

alleges  that— 

"althongh  the  waters  of  the  millpond  do  not 
border  directly  npon  the  lands  of  your  peti- 
tioners, the  raising  of  the  water  in  the  millpond 
has  raised  the  water  level  and  has  interfered 
with  the  natural  surface  and  nnderground  drain- 
age  of  petitioners*  lands,  and,  the  water  hav- 
ing been  set  bad:  thereon,  petitlonerB'  lands, 
as  a  result,  have  becwne  wet  and  soggy  and 
nnflt  for  nse;  that  as  a  resolt  of  raising  tiie 
water  level  in  the  vicinity  of  said  millpond, 
near  the  lands  of  petitioners,  the  nnderground 
drainage  is  impair^,  and  petitioners'  lands  have 
been  rendered  wet  and  soggy  and  nnfit  for  use, 
whereas,  prior  to  the  construction  of  said  dam 
and  In  the  ordinary  coarse  of  nature,  said  htnds 
were  naturally  drained,  and  were  capable 
and  were  used  tor,  agiicnltnrsl  purposes.** 

The  evidence  abowa  tliat  up  to  the  year 
1915  petitioners*  lands  were  dry  and  salt- 
able  for  agxlcultiiral  purposes ;  that  durlnc 
ttta  pnlod  from  1916  down  to  the  ttnu  of 
the  bearing  the  landa  were  wet  and  soggy, 
rendering  them  entirely  unfit  for  agricultural 
pnrpoaea.  That  tbls  was  tbe  ctmditirai  oC 
the  lands  during  that  period  Is  not  a  matter 
ot  dlspntOw  Tbe  controversy  Is  as  to  tbe 
reason  for  the  wet  conditicm  of  tbe  lands. 

On  tbe  part  of  the  petitlonerB  it  la  argued 
tbatt  as  tbe  lands  were  dry  and  tillable  prior 
to  tike  conatrudlon  of  the  dam,  and  th^ 
wet  and  untlllahle  condltUm  has  arisen  since 
Its  construction,  tbe  raising  of  tbe  water  by 
the  dam,  thus  preventing  the  undnrground 
drainage  down  throngb  tbe  Toiler  to  tbe 
river,  la  the  cause  of  th^  present  ooi^ltlott. 
The  d^endant  introduced  evidence  to  abow 
that  below  petitioners'  lands  an  Impervious 
bank  of  clay,  more  than  80  feet  in  depth,  ex- 
tends clear  across  tbe  valley,  wbidi  bandG'  Is 
so  impervious  as  to  shut  <^  from  petitioner^ 
lands  the  water  from  tbe  dam;  that  this 
clay  bank  extended  below  the  water  level  be- 
fore the  dam  was  put  in,  and  that,  as  tlie 
drainage  from  the  upper  part  ot  the  Taller 
could  not  i>ercoIate  through  this  day  bank, 
it  necessarily  went  under  it,  and,  aa  tbis  was 
below  the  water  \errei  prior  to  the  raising  of 
the  dam,  the  raising  ot  tbe  dam  bad  no  effect 
upon  the  undeigronnd  drainage  Of  tbe  unper 
part  of  the  valley.  Drainage  exp«ts  testi- 
fied that  because  of  this  fact  the  ground 
water  curve,  Instead  of  being  a  gradual  rise 
and  extending  back  probably  several  hun- 
dred feet,  as  would  be  tbe  case  with  sand, 
extends  back  but  a  short  distance  and  risea 
abmptly  to  the  surface.  The  defendant  also 
claims  that' the  wet  condition  of  petitlonerB' 
lands  is  due  to  abnormal  rainfall,  and  not  to 
an  Interference  caused  by  Its  dam  miXh  tbm 
normal  drainage  from  this  valley. 

The  evidence  showed  that  the  mesne  an- 
nual rainfall  for  fliis  territory  fnnn  189&  to 
1910  waa  28  In^es,  tttm  1880  to  1»1T  it  woa 
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80.7  inches^  from  1911  to  1917  It  was  863 
incbes  and  from  1911  to  1919  It  was  34.2 
iDChes.  Ttieee  statistics  show  an  abnormal 
rainfall  for  that  r^on  colnddoit  witb  the 
beginning  of  the  constmction  of  the  dam, 
and,  withoat  nndertaldng  to  oiter  Into  a  de- 
tailed dlscasslon  of  the  erldenee,  we  will 
content  ours^Tes  by  saying  that  it  Is  obyfons 
that  the  conditt<»i  of  petitioner^  lands  might 
have  Msnlted  either  from  the  Interference 
with  drainage  by  the  construction  of,  and 
consequent  raising  of  the  water  by,  the  dam, 
or  It  might  have  resulted  from  the  exces- 
tfve  rftlnfallf  and  that  at  the  time  of  the 
trial,  baaed  upon  the  evidence  then  at  hand, 
a  conduslon  that  the  condition  resulted  from 
one  m  the  other  cause  was  no  more  than  a 
mere  gnew  or  conjecture.  If  the  ground  ler- 
Tel  of  the  water  in  petitioners'  lands  Is  due 
to  the  cmistmctlon  and  maintenance  of  ap- 
pellant's dam,  dieo  petitioners  are  entitled 
to  damages.  But  the  unfortunate  situation 
for  ttie  petitioners  is  that  coincident  with 
the  building  of  the  dam  an  abnormal  rain- 
fall set  ha,  whicli  persisted  down  to  the 
trial  of  the  case,  and  while  theorists  may 
earily  convince  diems^Tcs  that  the  condition 
of  the  lands  is  due  to  one  or  the  other  of 
these  causes  the  real  cause  cannot  be  estab- 
lished with  any  d^ree  of  certainty.  lUs 
ease  reminds  tiie  writer  <tf  DlcAwm  v.  Prit- 
diard,  111  W1&  310,  87  N.  W.  292,  fn  wUdi 
the  ooort  satd: 

TlalDtilh'  case,  as  to  tibls  featnra  of  tt,  was 
based  eotirely  npon  theory,  speculation,  and 
conjectnre.  It  was  their  misfortune  that  defi- 
nite testimony  could  not  be  procured.  Becor* 
eries  cannot  be  allowed  that  have  no  other  ba4- 
Is  than  mere  speculation  or  conjectnre.  •  *  • 
The  testimony  in  this  regard  is  so  specolatiTe 
and  conjectural  that  we  are  not  able  to  see  how, 
if  a  verdict  had  been  rendered  for  the  plain- 
tiffe,  it  should  have  had  any  substantial  baris 
to  rest  apon.**  < 

It  is  weU  settled  that— 

"Where  the  proof  discloses  that  a  givoi  re- 
sult may  have  occurred  by  reason  of  more  than 
one  pKoimate  cause,  and  that  a  jury  can  do  no 
more  than  gnesa  or  conjecture  as  to  which  was 
in  fact  the  efficient  cause,  the  aabmiulon  of 
sa<di  a  choice  to  the  jury  has  been  consistently 
eondemned  by  this  conrt."  Matnachka  v.  Mur- 
phy, 178  Wis.  484,  488,  18Q  N.  W.  821,  and 
cases  there  dtcd. 

See  also  Hyer  t.  City  of  Jauearille,  tOU 
Wis.  871,  77  N.  W.  729. 

The  conclusion  of  the  trial  court,  there- 
fore, that  the  condition  of  petitioners'  lands 
was  the  result  of  the  construction  of  the 
dam,  cannot  be  sustained.  It  occurs  to  us, 
however,  that  if  tlie  lands  should  remain.  In 
their  wet  eoidltlon  during  a  continued  pe* 
rlod  of  normal  rainfall,  the  deduction  might 
be  justified  that  their  wetness  was  due  to 
the  coPsLructlon  and  malntounc*  of  the 


dam.  We  feel  that,  diould  this  appear  at 
any  time  prior  to  the  running  of  the  sta1>- 
nte  ot  limitations,  the  petitioners  should  be 
allowed  to  instltote  new  proceedings  for  the 
appraisement  of  their  damages,  and  we  will 
therefore  reverse  the  order  appealed  from, 
with  Instructions  to  oiHinli>n  the  petition,  but 
without  prejudice  to  the  right  ot  petitioners 
to  reinstitate  proceedings  at  any  time  with- 
in the  bar  of  the  statute  tt  Uadtatlona 
So  ordered. 


WEINZIRL  et  a[.  v.  WEINZIRL. 

(Supreme  Court  of  Wisconsin.   March  1^ 
1922.) 

(.  Speofflo  performance  «=>f2l  (4)— Evldeaoe 
held  iNsufflolent  to  sstaMlsh  eoatraot. 

In  snit  for  specific  performance  of  an  al- 
leged contract  to  convey  land  by  father  to  son, 
evidence  held  insufficient  to  establiah  the  con- 
tract. 

2.  Actios  «=946— Statotea  held  net  to  anthor- 
Ize  Joinder  of  salt  for  speelflo  perfonnanoe 
with  olidn  for  ooivertlng  persenal  proper^. 

8t  1919,  I  2602,  providhig  all  persons  hav- 
ing an  interest  in  the  subject  and  in  obtaining 
the  relief  demanded  may  be  joined  as  plain- 
tiffa,  and  section  2647,  providing  that  several 
causes  of  action  may  be  brought  in  Uie  same 
complaint  if  so  united  that  th^  affect  all  par- 
ties and  does  not  reqaire  different  places  of 
trial  and  are  stated  separately,  do  not  au- 
thorize uniting  suit  for  spedflc  performance 
and  a  daim  for  conversion  for  recovery  of 
personal  property. 

Ai^ieal  from  Circuit  Court,  Dunn  Oounty; 
George  Thompson,  Jvdge. 

Action  by  Mary  Oatherlne  Weinzirl  and  H. 
W.  Rudow,  as  guardian  ad  Utan  for  William 
W'  Wdnslrl  against  Hairy  Welnzlri  for  spe- 
dflc  performance.  Judgment  for  the  defend- 
ant, and  tbe  plaintiffs  appeaL  Afllnned. 

Specific  performance.  This  action  is 
brought  by  Mary  Catherine  Weinzirl,  widow 
of  William  Henry  Weinzirl.  H.  W.  Rudow,  as 
guardian  ad  litem  of  William  Wayne  Wein- 
zirl, postbomouB  son  of  William  Hairy  Weln- 
zlrl  and  Mary  Catherine  Weinzirl,  and  Mike 
Sand,  administrator  of  the  estate  of  William 
Henry  Weinzirl,  deceased,  to  compel  spedflc 
performance  of  an  oral  contract  alleged  to 
have  been  made  by  the  defendant  with  Wil- 
liam Henry  Weinzirl,  deceased,  In  tbe  fall 
of  1918,  by  the  terms  of  which  it  Is  claimed 
that  Henry  Weinzirl  agreed  to  sell  and  con- 
vey to  the  deceased  80  acres  of  land  situated 
In  Dunn  county,  and  to  recover  the  value  of 
certain  personal  property  belonging  to  the 
deceased.  William  Henry  Weinzirl  died  on 
the  4th  day  ot  March,  1919,  and  WiUiam 
Wayne  Weinzirl  was  bom  In  November,  1919. 
Vjfon  the  trial  the  court  found  tbe  facta  ia- 
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ready  stated,  and  in  regard  to  the  appt^t- 
memt  of  the  admlDlstrator  and  tbe  probate 
of  the  estate  of  William  Henry  Welnzlrl,  de- 
ceased, and  npoo  the  merits,  found  as  fol- 
lows: 

"That  at  all  times  mentioned  in  the  com- 
plaint the  defendant  was  the  owner  in  fee  sim- 
ple of  the  following  described  real  estate  [aet- 
tinc  out  the  description],  but  that  the  alleca- 
tiona  of  the  complaint  charginff  that  the  de- 
fendant before  the  death  of  William  Henry 
Weinzirl  promised  and  agreed  to  convey  said 
premises  to  William  Henry  Weinzirl,  and  the 
allegations  of  said  complaint,  charging  that 
said  William  Henry  Weinzirl,  in  reliance  upon 
aucb  promise  and  agreement,  entered  into  pos- 
session of  said  real  estate  and  made  substan- 
tial improvements  thereon,  and  the  allegations 
of  said  complaint  charging  that  the  defendant 
in  the  performance  of  said  prondse  surren- 
dered possession  of  said  premises,  and  that  in 
such  performance  of  said  promise  he  entered 
in  his  book  of  account  (defendant's  ledger  page 
178)  the  memorandnm  referred  to  fn  the  com- 
plaint and  received  in  evidence  herein,  are  not 
proven  or  established  by  the  evidence  In  this 
case. 

"That  said  William  Henry  Weinsirl,  together 
with  his  two  brothers  John  and  George  Wein- 
zirl, occupi^  said  premises  before  and  at  the 
time  of  his  death,  aa  the  tenant  of  the  defend- 
ant Henry  Weinzirl,  and  that  he  at  no  time 
hdd  itossession  of  any  part  of  said  premises 
except  as  such  tenant.  That  said  memorandum 
was  entered  hj  the  defendant  in  hts  book  of. 
account,  not  in  performance  of  the  alleged 
promise  to  convey  said  premises  to  said  Wil- 
liam Henry  Weinzirl,  but  was  entered  therein 
hy  him  aa  an  Intended  testamentary,  disposi- 
tion on  his  part." 

The  court  made  certain  findings  In  regard 
to  the  personal  property  which  are  not  ma- 
terial. The  court  concluded  tbat  as  a  mat- 
ter of  law  the  plaintiffs  were  not  entitled  to 
apedfic  performance,  and  Judgment  was  en- 
tered dismissii^  the  complaint  without  prej- 
udice to  the  right  of  the  administrator  to 
bring  an  action  In  respect  to  the  personal 
property.  From  Judgment  entered  according- 
ly the  plain tlfTs  appeaL 

B.  S.  Pattlson,  cft  Dnrand,  and  F.  11  White 
and  White  ft  WbltOb  all  of  Biver  Falls*  for 
anidlants. 

Oilman  ft  Broadfool,  of  Mondorl,  fxx  re- 
spondent. ' 

ROSBNBEBRT,  J.  (after  stating  the  facta 
as  above).  It  appears  from  the  evidence  that 
the  defendant  is  a  farmer  SO  years  of  age, 
living  in  the  town  of  Eau  Oalle,  Dunn  coun- 
ty, and  ofwns  280  acres  of  land  on  which  he 
lived,  a  part  of  which  Is  the  SO  acres  In  con- 
troversy here.  His  family  consisted  of  his 
wife,  four  sons,  and  three  daughters,  includ- 
ing the  deceased  William  Henry  WelnzirL 
The  deceased,  William  Henry,  had  worked  at 
home  from  dilldhood. 

On  August  20,  1915,  the  defendant  leased 
the  80  acres  In  dispute  to  one  William  Rode- 
-wald  for  threa  years,  who  remained  in  poa- 


session  nntll  be  removed  the  crop  in  the  TmM 
of  1918.  Of  the  80-acre  tract  25  acrea  were 
under  cultivation  in  1918,  85  acres  In  pas- 
tare,  and  there  was  20  acres  of  cut  land 
containing  saw  Umber,  basswood,  maple,  elm, 
and  a  few  oak.  There  was  and  never  had 
been  a  bouse  upon  the  land  or  building  of 
any  kind. 

In  1916  the  dtfendant  rented  all  of  his 
land,  except  that  leased  to  Bodewald,  to  his 
sons,  George,  William,  and  John,  and  there- 
after tliey  operated  the  farm,  the  fathw  fur- 
nishing the  necessary  stock,  madiinery,  and 
equipment  Tb^B  arrangement  continued  up 
to  the  death  of  .WllUam  Henry  on  March 
2A,  1919. 

In  1917  William  Henry  registered  and  waa 
first  given  deferred  daasiflcatlon  and  after- 
ward 8  placed  tn  daas  1.  The  defendant  then 
became  very  active  In  his  attempts  to  secure  a 
redasdflcatlon,  visited  members  of  the  draft 
board  In  Duna  and  Pepin  counties,  tn  whldi 
interviews  he  made  representations  to  the 
effect  that  William  owned  the  60  acres  In 
qnratlon,  that  be  was  desirous  of  giving  him 
a  deed  to  it,  and  stated  to  other  parties  that 
the  80  "acres  In  question  belonged  to  William. 
William  was  inducted  Into  servtoe,  and  waa 
discharged  and  returned  home  In  Aa- 
gost,  1918. 

After  the  expiration  of  the  Bodewald 
lease,  William  bought  dynamite  to  Om 
amount  of  $120.50,  which  waa  used  in  blast- 
ing stumps  uptm  the  land  la  dispute.  In  Jan- 
uary, 1919,  William  cut  and  hauled  tzom  the 
80  acres  in  qnesticm  12,000  feet  of  sawlogs, 
for  which  the  defendant  makes  no  dainL 
In  Febmary,  1919,  he  was  married  to  the 
plaintiff  Mary  Catherine,  who  was  teaddng 
school  In  t3ie  netghborhood.  After  th^  mar- 
riage Winiam  Henry  and  Is  wife  lived  with 
the  defendant.  Mary  Catherine  testified  that 
the  defendant  told  hfir  that  he  had  agreed  to 
let  William  have  the  farm  for  96.000.  that  he 
bad  allowed  Will  $2,600  for  his  work,  and 
that  was  to  be  deducted  froih  the  $5,000. 
Mike  Sand,  father  of  the  wife  of  William, 
testified  that  the  defendant  told  him  that  he 
had  bargained  to  s^l  WIU  the  80  for  $5,000 
and  had  given  him  $2JS00  for  his  Udxw  off 
from  the  purdiase  price. 

On  Febmary  S,  1019,  the  defendant  made 
an  fflitry  In  hts  account  book  with  William 
Henry  Wtinzlrl,  ts  follows: 


Fsrm   •   IMoo  00 

Car  bought   ■  m  Ml  IS 

Shock  tbtorben   IMS 

Honev  loaned    SLH 

Six  oows    3S»« 

1  comtog  1  year  old.   16  00 

Living  flxpeDBo   •   n  (n 

7  bogi   in  a 

CaA    mot 

1  sst  of  banwM.....   90  M 

1  horse  June   ISO  00 


lafearltanoB  •••«••••«•*•■>■••»•■••••■■••>•.■•.  VfiM  M 
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Tbe  defendant  testified  that,  If  he  had 
Win  charged  up  with  six  cows  in  Fehruary, 
1919,  he  owned  them,  and  that,  if  he  had  him 
charged  with  seven  cows,  he  owned  them, 
and  they  were  on  the  place.  Upon  the  death 
of  William  Henry  the  defendant  took  pos- 
session <tf  all  the  personal  property. 

Afler  Sand  was  appointed  administrator 
he  made  a  demand  upon  the  defendant  for  a 
performance  of  the  alleged  contract  and  the 
possession  of  the  personal  property,  and  the 
defendant  refna^  to  conrey  and  denied  that 
there  was  a  contract  We  shall  not  state 
the  facta  relating  to  the  personal  property, 
as  we  deem  it  not  material  up<»i  the  Issue 
presented  here. 

[1]  The  question  presented  here  Is:  Are 
the  findings  of  the  court  against  the  great 
weight  and  clear  preponderance  of  the  evi- 
dence, for.  if  the  facts  are  as  found  by  the 
trial  court,  no  r^ht  to  specific  performance 
oik  behalf  of  the  plaintiffs,  or  any  of  them, 
exists.  We  have  set  out  tbe  main  facts  relied 
upon  by  the  i)lalntiffs  in  this  action  to  sus- 
tain their  contention.  If  It  be  conceded  tor 
sake  of  argument  that  tbe  trial  court  was  in 
error  (we  do  not  so  find)  in  holding  that  such 
possession  as  William  Henry  Welnzirl  had 
was  under  and  by  virtue  of  the  lease  made 
between  William  Henry  and  his  brothers 
with  the  father,  Henry  Welnzirl,  neverthe- 
less the  record  is  barren  of  any  evidence 
which  shows  that  the  minds  of  the  parties 
ever  met  upon  the  terms  of  a  contract  He 
may  have  gone  into  [>ossesslOD  under  the 
terms  of  the  lease;  himself  and  brothers 
with  the  father  simply  taking  over  the  prop- 
erty when  the  Rodewald  lease  expired. 
There  is  nothing  to  show  that  be  went  into 
possession  under  the  allied  contract  There 
is  no  evidence  In  the  record  which  shows, 
or  tends  to  show,  the  assent  of  William 
Henry  to  the  claimed  contract  The  state- 
ments and  admissions  of  the  defendant  indi- 
cate a  willingness  on  the  part  of  the  defend- 
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ant,  especially  during  the  period  of  the  draft, 
to  convey  theise  premises  to  his  son  William 
Henry.  He  never  did  convey  them,  nor  is 
there  any  evidence  of  any  negotiations  lead- 
ing up  to  or  amounting  to  a  contract  betwe^ 
father  and  son.  That  the  tether  was  pre- 
disposed tp  make  some  such  disposition  of 
his  property  as  is  Indicated  by  the  stat^^t 
in  his  account  book  seems  to  be  established, 
but  we  find  no  evidence  of  record  that  he 
ever  contracted  to  do  so.  There  may  have 
been  some  tacit  understanding  between  thrai, 
but  there  is  nothing  that  raises  that  under- 
standing to  the  dignity  of  a  omtract 

[Z]  It  is  urged  here  that  the  court  erred 
in  dismissing  tbe  complaint  as  to  the  person- 
al property.  Tb&t  there  was  a  clear  mls- 
Jcdnder  of  actions  in  this  case  seems  apparent 
There  was  an  action  on  behalf  of  the  widow 
and  the  heir  to  compel  specific  performance. 
A  part  ot  the  cause  of  the  action  was  tha 
richt  of  t3ie  admlnlstratoir  to  reeorar  tbe 
value  of  the  personal  jaoperty  ot  the  de- 
ceased. Under  section  2602,  Wis.  Stats.,  aU 
persons  having  an  iiUerest  In  the  subject  of 
the  action  and  In  obtaining  the  relief  de- 
manded may  be  j<dned  as  plaintiffs,  bnt  It  is 
remulred  by  section  2647  that,  while  the 
plalntUf  may  bring  In  the  same  complaint 
several  causes  of  action,  "the  causes  of  ac- 
tion 80  united  must  affect  all  the  parties  t& 
tbe  action  and  not  require  different  places  of 
trial,  and  must  be  stated  separately."  This 
does  not  authorize  the  Joining  of  two  sepa- 
rate independent  causes  of  action  between 
different  i>artles,  one  of  which  is  an  action 
in  eqnl^  to  compti  Q>ecific  performance  of 
a  contract,  and  tbe  other  an  action  for  con- 
version for  the  recovery  of  personal  prop- 
erty. Midland  Terra  Cotta  Co.  v.  Illinois 
Surety  Co.,  163  Wis.  190,  157  N.  W.  785; 
Tyre  t.  Krug,  159  Wis.  89.  149  N.  W.  718, 
L.  R.  A.  1915C,  624. 

Judgment  affirmed. 
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ABATEMENT  AND  REVIVAL. 

'^Si"*'^^'*      OR  DEVOLUTION 
TITLB,  RIGHT,  INTRREST,  OR 
UABtUTT. 

^41  (Iowa)  Assignment  of  prior  judcment, 
•uDBeqaentlr  reversed,  held  not  to  affert  richt 
to  maintain  acUon^Shuck  t.  Conway,  868. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement 
«=>ir(2)  (S.D.)  If  acceptance  of  part  per- 
formance as  extinguishing  obl^ation  is  witliin 
statnte,  consideratton  la  nnnecessary.— Adams 
T.  Moreliead,  880.  -"w^o 
«=»27  (Iowa)  Whither  receipt  was  full  and 
complete  settlement  for  jury  under  all  the  evi- 
dence.—Farr  T.'  Mackie  Motors  Co.,  52. 

ACTION. 

8m  Abatement  and  Beviral;   Diamfasal  and 
nonftiit. 

II.  ZVATURD  AHD  FORM. 

^32  (&D.1  Taxpayers'  proceeding  to  avoid 
tomatioB  of  consohdated  district  laay  be  re- 
nrdM  as  in  nature  of  quo  warranto,  thoagh  in- 
junction is  also  sought.— Hines  v.  Sumner,  lltt. 

ni.  JOIVDBR,  8PLITT1NQ.  CONBOLIDA. 
TIOM.  AND  SBVBRAMCE:. 

*=»45(l)  (Neb.)  PetitJon  for  readssion  and 
return  of  purchase  nrice  stated  bnt  one  cause. 

—Phelps  V.  Shuck,  313. 

«=946  (Wis.)  Statutes  held  not  to  authorize 
joinder  of  suit  for  specific  performance  with 
ejwm  for  converting  personal  property.— Wein- 
airl  V.  Weimirl,  1021.  »-  *• 

^60  (Iowa)  Plaintiff  property  reqoired  to 
separate  causes  of  action  for  negligence  and 
breach  of  contract  aftainst  different  defendants. 
—Waters  v.  Sioux  City,  451. 

IV.  COSrHENCBHBNT.  PROSBUUTIOW 
AND  TORHINATION. 

<^69  (MlRn.)  That  obligaUon  may  grow  out  of 
pending  equity  suit  is  no  ground  for  stav  of 
action  on  note,  where  answer  does  not  SeJe 

ADJOINING  LANDOWNERS. 
See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Admlnistratori, 

ADMIRALTY. 

See  Shipping. 

18eN.W.-66 


ADVERSE  POSSESSION. 

OP  I.  HATmn  AKD  BBCiUISITBlB. 

(F)  Hostile  Oharaoier  ot  PsassMlom. 

^62(3)  (8.0.)  Possession  of  land  by  hus- 
band Aeld  not  adverse  to  children  of  wife.— 
Hofteiser  v.  Prange,  963. 

II.  OPBRATIOM  AND  BFFBCT. 
<A)  Bzteat  af  Possession. 

^101  (Mien.)  Possession  of  separate  tract 
of  uninclosed  farm  land  does  not  extend  rights 
to  adjacent  tract,  in  absence  of  color  of  tiue.— 
Florance  v.  GosHn^  681. 

Possession  of  uninclosed  land  limited  to  tract 
actually  occupied.— Id. 

No  limitation  ot  possession  to  tract  actually 
occupied,  wbere  color  of  title  and  dominion  over 
larger  tract— Id. 

AGENCY. 
See  Prindpa]  and  Agent 

ALIENATINO  AFFECTIONS^ 
See  Husband  and  Wife,  «=3325-8S6. 

ALIENS. 

1.  mSABILITIEIS. 

«S=»9  (Neb.)  Property  of  intesUte  citisen  de- 
scended to  next  of  kin  who  were  dtiaens,  not 
those  who  were  aliens  residing  in  BDsItuid.— 
State  V.  Toop,  871. 

Statute  giving  widow  and  heirs  of  aliens  a 
right  to  hold  lands  by  devise  or  descent  for 
limited  period  does  not  apply,  where  deceased 
was  a  citizen. — ^Id. 

ALTERATION  OF  INSTRUMENTS. 
^»27(l)  (Neb.)  Presumed  made  before  sign- 
and  delivery.—Eokermann  v.  McDonougb, 

«=»27(2)  (Neb.)  Presumed  made  before  sign- 
ing, and  delivery  and  burden  of  proof  is  on 
party  alleging  the  contrary.— Eckermann  v.  Mc- 
Donougb. 361. 

<@=:328  (Neb.)  Leasee  may  introduce  original 
lease  in  lessor's  possession  or  photostat  copy, 
and  show  alterations  made  after  signing.- Eck- 
ermann V.  McDonough,  361. 
«=»30  (S.D.)  Evidence  fteld  to  make  question 
for  jury  as  to  whether  names  as  witnesses  were 
added.— Hoven  SUte  Bank  t.  Acker.  964. 

ANIMALS. 

See  Carriers,  «=»2D9-228;  RaHroads,  «S9430- 
446. 

ANTI-TRUST  LAWS. 
See  Monopolies.  4b»12, 
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APPEAL  AND  ERROR. 

See  Courts,  «=»204-207;  Criminal  Law.  ^ 

1023-1189;  Exceptions,  Bill  of. 
For  review  of  rulingB  in  particalar  acti<ms  or 

^ovceeding^  aea  also  the  variona  apedfle  top- 

I.  NATUBB  AND  FORM  OP  RBHBIDY. 

«=»I4(2)  (Miaa.)  Defeated  defendant  after  re- 
mand held  entitled  to  renew  dedaion  on  appeaL 
—Bicker  t.  J.  L.  Owens  Co.,  702. 

III.  DBIOISIONS  RBVIBWABLEi. 
(0>  Flnalttr  of  Determination. 

^370(3)  (Iowa)  Denial  of  motion  to  strike 
amended  petition  is  not  appealable. — Goode  t. 
Adams  Bzpresa  Co^  68. 

«=»78(3)  (Iowa)  Biglic  of  appeal  from  ruling 
on  demurrer  depends  on  election  to  stand 
thereon.— Hansen  v.  Independent  School  Dist. 
of  Le  Mars,  »22. 

(B)  ivatu«»  Seope*  and  B>Mt  af  Decision. 

^»106  (Iowa)  Baling  on  motion  for  continu- 
ance not  appeuable  order.— Cavanagh  t.  O'Cou- 
.nor.  907. 

1 06  (Wis.)  Ruling  on  change  of  venue  not 
aimealable.— Brust  v.  First  Nat.  Bank,  214. 

uoorporatinc  statatory  requirement  for  new 
trial  does  not  make  venue  order  appealable. 
-Id. 

T.  PRBSBNTATIOK     AND  RBSBRVATION 
IN  LOWUR  COURT  OP  GROUNDS 
OF  HUIVIEW. 

(A)  Is«ne«  nud  ttncatlons  In  Lower  Conrt. 

4=sf69  (Iowa)  New  issue  cannot  be  tendered 
on  appeal. — Security  Sav.  Bank  v.  Chpfi,  027. 
«=3r7l(l)  (Iowa)  Judgment  not  reveraed  on 
theor;  other  than  that  on  whidi  case  was  tried. 
—Pace  v.  Zellmer,  4^. 

«=3l7l(l)  (Iowa)  Trial    finding^   correct  on 
theory  pursued  by  parties,  must  stand.— Se- 
curity Sav.  Bank  v.  Capp,  927. 
«=>I7I(3)   (Neb.)  Parties    having  asanmed 
pleadings  to  raise  Issue,  cannot  complain  of 
insufficiency  of  pleadings  to  raise  issue  for  first 
time  on  appeal.— Anld  v.  Walker,  1008. 
«=al72(l)  (Wis.)  Claim  for  salary  not  raised 
in  trial  court  cannot  be  nsed  as  a  ground  tor 
reversal.- Becker  t.  Oreen  County,  584. 
«=3l73(4)  (Iowa)  CSient  held  not  entitled  on 
appeal  to  insist  that  amount  of  attorney's  fee 
should  have  been  submitted  to  arbitration.— My- 
erly  v.  Lowery.  881. 

«»I75  (Iowa)    Issues   voluntarily  litigated 

treated  as  properly  before  Supreme  Coart  on 

appeal.— Elson  v.  Sullivan,  769. 

4s3l75  (Neb.)  Issue))  framed  In  trial  court 

binding  on  appeal.— Foster  t.  CHty  ni  lincoln, 

817. 


<B>  ObJeefl< 


Thereon. 

4=>I81  (Iowa)  No  objections  or  exceptions  at 
trial,  nothing  presented  for  review. — Kepper  v. 
Henry  County,  848. 

«=9l84  (lows)  Objection  that  cause  should 
have  been  tried  at  law  must  be  made  below.— 
Wilson  V.  Mid-West  State  Bant,  891. 
«=3204(l)  (Neb.)  To  be  available,  erroneous 
admissioQ  of  evidence  must  he  objected  or  ex- 
cepted to  below. — Ryne  v.  Llebers  Farm  Equip- 
ment Co..  858. 

^209(2)  (Wis.)  Question  of  failure  of  trus- 
tee in  bankruptcy  to  show  assets  of  estate  were 
insufficient  to  meet  liabilities  cannot  be  first 
raised  on  appeal^Femhaber  v.  Cream  City 
Cartage  Co.,  175. 

^=»2I6(1)  (Minn.)  Error  cannot  be  assigned 
for  failure  to  instruct  in  absence  of  request. — 
SpanKenberg  v.  Christian,  700. 
^»2i6(2)  (Iowa)  Partr  may  not  complain  of 
failnra  to  inatroet  qwcincallT  in  the  absenco  of 


request  for  specific  instruction.- Maguire'  t. 
Wm.  Grettenberg  Grain  C^.,  644. 
«=32I6(2)  (Iowa)  Incomplete  instmction  mnst 
be  met  by  regaest  for  fuller  instmction.— Rig- 
gins  V.  Chicago,  M.  &  St  P.  Ry.  Co.,  866. 
«»2I6(2)  (Mini.)  Instmction  held  not  baalo 
for  reversal  in  absence  of  request  to  modify  or 
amplif  J. — (Carlson  v.  Kroeger,  705. 
«=»230  (Minn.)  Failure  to  Instroct  on  burden 
of  proof  held  not  ground  for  new  trial  in  ab- 
sence of  timely  request.— Bennie  v.  BkeUett  Co., 
130 

«»23l(g)  (.Imva)  Blanket  objectiap  to  io> 
structlon  as  not  dear  and  concise  too  general. 
— Maguire  v.  Wm.  Grettenberg  Grain  (3o.,  644. 
^=3237(5)  (Iowa)  Propriety  of  refusal  of  di- 
rected  verdict  win  not  be  considered,  in  ab- 
sence of  motion  therefor.— Coleman  v.  Iowa  Ry. 
&  Ught  Co..  642. 

«s»237(A)  (Mlaa.)  Directed  verdict  cannot  bo 
granted  on  appeal  where  not  moved  for  bdow. 
— Flesher  t.  St  Paul  Apartment  J^nae  Co.. 

232. 

«s»238(2)  (M)na.)  One  not  moving  for  direct- 
ed verdict  cannot  claim  error  for  refusal  of 
judgment  notwithstanding  verdict. — Spangen- 
berg  V.  Christian,  700. 

9s»242(2)  (Iowa)  No  complaint  in  absence  of 
ruling  on  motion. — Henry  v.  HOniy,  639. 
^»242(4)  (Iowa)  No  complaint  in  absence  o( 
ruliig^n  objections  to  evidence.— Henry  v.  Hen- 

<C)  Exception*. 

^=s>263(l)  (Iowa)  Instruction  not  reviewed  in 
absence  of  exception.— Remington  v.  Machamer, 

32. 

9=3263(1)  (Iowa)  No  complaint  of  charge  in 
absence  of  proper  exceptions. — Granby  v.  Fried- 
man. 628. 

«=3273(5)  (Iowa)  Objection  to  instruction 
will  not  be  considered,  where  exceptions  were 
not  Bufficientiy  speoific— Kiple  t.  Incorporated 
Town  of  Clermont  «89. 

^9273(6)  (Iowa)  Bzcepdon  to  instmction  fn- 
sufficient.— Remington  v.  Macbsmer,  82. 

(D)  Motion*  for  Mew  Triml. 

<Bs30l  (Nafe.)  Error  in  instruction  most  be  in- 
duded  in  motion  for  new  trial.— First  State 
Bank  of  Whitman  t.  Ingrum,  334. 

TII.  RBftUXSITBS  AND  PROCDODXNOfl 
FOR  TRAASFBR  OF  CAUSB. 

(C)  F»TBent  of  Fee*  or  CoMta,  and  Bonda 
or  otker  Seevrltles. 

«=9385(2)  (8.D.)  Appellant  is  not  required  to 
sign  appeal  bond.— Palmer  v.  Baker.  Qol. 
^394(2)  (N.D.)  Single  undertaking  to  cov- 
er two  appeals   held  Rufficient— Kennelly  v. 
Nortiiem  Pae.  Ry.  Co.,  548. 

(D>  Writ  of  Bnor,  Cltatlom,  mr  ir»tlee. 

18=9418  (Iowa)  Notice  of  «>peal  from  interloc- 
utory ruling  should  sptici^  ruling.— Goode  v. 
Adams  Express  Co.,  68. 

IX.  SrPBRSBDBAH  OR  §TAY  OF  PR<»- 
CBBDINGS. 

$=>458(3)  (Mich.)  Mandatory  injunction  stsy- 
ed  pending  appeal. — Schwartz  v.  Driscoll,  522. 

X.   RBCORD  AND    PBOCBBDXNQS    NOT  !■ 
KBCORD. 

(A)  Batten  to  bo  Skawa  by  B«eor«. 

4»500(3)  (Iowa)  Record  showing  no  rulings 
except  entry  of  judgment,  no  basis  for  con- 
sideration of  question  of  burden  of  proof.— 
Iowa  City  Produce  Co.  v.  Bell-Jones  Co.,  445. 
<^50l(4)  (Iowa)  Complaint  of  instractiona 
does  not  require  reversal,  in  absence  of  excep- 
tions thereto.— Welptdn  v.  Sfarsball,  864. 

(B)  Scope  and  Contents  of  Beoovd. 

«B>8I6  (Nab.)  Bvidence  on  motloa  to  correct 
Journal  ontry,  not  preserved  in  IdU  of  cxee^ 
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donB,  will  not  be  ooueidered.— Amoe  t.  Eichen- 
berger,  890. 

<C)  NeeeMlty  ot  BUI  ot  ExoepUona,  Cmc, 
or  StKtement  of  Facta. 

^=»644(3}  (Nab.)  In  absence  of  bill  of  excep- 
tions, court  may  only  consider  suffiaency  of 
plea^D^B  to  sustatii  ju(^[nent.— Beigle  t.  Cs- 

<^544(3)  (N.D.)  In  the  absence  of  a  settled 
case,  the  Supreme  Court  may  determine  wheth- 
er the  ecHDcIojuons  are  warranted  br  the  find- 
ings and  review  the  judgment  roil. — Ryan  t. 
Bremseth,  818. 

$=3555  (Mich.)  On  the  dismissal  of  a  bill  of 
exceptions,  the  writ  need  not  be  dismissed.— 
Miley  t.  Grand  Traverse  Circuit  Jadge,  398. 

<IB)  Ahmtraetm  of  Record. 

^a58l(6)  (Iowa)  Complaint  of  instructions 
does  not  require  reversal  where  not  set  oat  in 
abstract.— Welpton  t.  Marahall.  8M. 
^^590  (Iowa)  Amended  abstract  presumed 
to  be  correct  if  not  denied.— Kubli  t.  First  Nat. 
Bank.  42L 

(1)    Dateats,  ObJectlOMBf  Amendmeatf  ftmd 
CorrcotloB. 

«s>639(l)  (l«wa)  Defect  in  record  disregard- 
ed if  not  material.- Kubli  t.  First  Nat.  Bank, 
421. 

<K)  4kttC«tloBa  Preaented  tor  Review. 

«sb688(I)  (Iowa)  Record  held  not  to  entitle 

defendiaat  to  review  of  refusal  to  reopen  the 
case.— Welpton  v.  Marshall,  854. 
4»692(l)  (Neb.)  To  predtc-ate  error  on  rnl- 
ing  refusing  to  permit  witness  to  testify,  rec- 
ord most  show  offer  to  prove  facts  sought. — 
Cox  V.  Kee,  974. 

^695(2)  (Iowa)  Abstradt  need  not  present 
evidence  in  literal  entirety.— KuUi  v.  First  Nat. 
Bank,  421.  « 

XI.  ASSIOITMSlirT  OP  BRRORS. 

^s>730(l)  (Iowa)  Assignments  of  error  to  in- 
structions held  too  generaL—^iker  t.  CStr  of 
OttumwL  4ttS. 

^9732  (lawa)  General  assignment  to  denial 
of  new  trial  insufficient.— Huison  t.  JeSriea, 

419. 

9=»733  (Neb.)  Assignment  of  errors  not  suffi- 
ciently specific  cannot  be  considered. — Sellers 
T.  Johnson,  989. 

«s»73S  ^.D.)  Eadi  ei«or  to  be  separately  as- 
signed.- &>fteiser  t.  Frange,  968. 

XII.  HRinrs. 

4=9760(2)  (Neb.)  Assignment  not  pointing  out 
pages  Id  sbatract  or  bill  of  exceptions  where 
the  challenged  ruling:  may  be  found  insufficient. 
— Edwards  v.  Hastings  Distributinij  Co..  980. 
4^766  (S.D.^  Court  will  not  dismiss  because 
appellants*  brief  contains  no  assignment  of  er- 
ror, where  there  is  no  question  as  to  error  com- 
g^ned  of.— Western  Surety  Co.  t.  Sdiroeder, 

Xin.  DISmSBAL,  WITHDRAWAI.,  OR 
ABAHDONMBNT. 

4=9780(1)  (Iowa)  Appeal  not  dismissed  be- 
cause attorney  who  assumed  to  act  for  appel- 
lant in  taking  appeal  had  not  been  admitted- 
Bison  V.  SuUivan,  769. 

^»78l(t)  (Iowa)  Questions  not  determined 
merely  to  settle  rights  to  costs.^McGovern  v. 
McOovem,  60. 

Questions  rendered  moot  by  evidence  subse- 
quent  to  decree  not  determined. — ^Id. 
«sb78I(2)  (lawa)  Will  disposing  of  land  in 
controversy  renders  case  moot,  though  will  was 
not  in  evidence  below.— MeGovem  v.  AlcGovern, 
60; 

4=3>790  (Iowa)  Motion  to  dismiss  appeal  may 
be  based  on  facts  outside  .record  shown  by  af- 
fidavit.—McGoveru  T.  McGovem,  60. 


<8=>803  (Iowa)  DismisBal  of  appeal  leaves  de- 
cree to  stand,  except  as  challenged  by  cross- 
appeal.— Blankenhorn  V.  Edgar,  803. 

XV.  HEARING  AND  RBHBARINO. 

«=>833(3)  (Iowa)  Notice  of  intention  to  peti- . 
tion  for  rehearing  must  be  served  within  30 
days.- Arends  v.  Frerichs,  ■K>7. 

Time  not  extended  for  service  of  notice  of 
inteotiou  to  petition  for  rehearing  after  az- 
piration  of  SO  days.— Id. 

4=9833(5)  (8.0.)  Supreme  Court  on  petition 
for  rehearing  wiU  withdraw  former  opimon  af- 
tirming  judgment,  and  reverse  judgment  where 
of  opinion  that  evidence  does  not  sustain  judg- 
ment—l>nn  V.  Schirber.  570. 
4=»835(2)  (Iowa)  Party  may  not  depart  from 
theory  on  which  his  'case  was  tried.— Scott  V. 
Habinck,  41. 

XTI.  RBVIHW. 
(A)  Scope  aad  Bztont  la  Oenoval. 

«=>840(21  (S.O.)  Where  record  does  not  show 
whether  leave  of  court  was  granted  to  bring 
action.  Supreme  Court  should  not  Inquire  Into 
question.— fiines  v.  Sumner,  116. 
<S=»843(2)  (Iowa)  Bight  to  relief  not  claimed 
by  plaintiff  need  not  be  considered.— Zaiser  v. 
(Jonsolidated  Independent  School  Dist.  of  Mou- 
dhipin,  Harrison  Cfounty,  66. 
4=9843(2)  (Minn.)  Whether  servant's  contrib- 
utory negligence  can  be  asserted  third  per- 
son sued  by  master  to  recover  compensation 
paid  does  not  arise  where  sole  cause  was  third 

Sarty's  negligence.- Thornton  Bros.  Co.  t. 
forthem  States  Power  Co.,  863. 
«=»843(2)  (N.D.)  Whether  answer  snbrnftted 
counterclaim  arising  after  action  begun  held 
imnecessary  to  determine  on  appeal. — State 
Bank  of  Bowmsn  v.  Nelson,  766. 
4=»ft50(l)  (Neb.)  In  absence  of  special  find- 
ings, court  may  only  consider  sniBciency  of 
plea^^  to  sustain  Jodcment.— Beigle  r.  Ga- 

<s>863  (Iowa)  On  appeal  from  grant  of  tem- 
porary injunction  plaintifr  may  object  to  con- 
sideration of  anything  else.— Van  Horn  v.  Ctty 
of  Des  Moines,  193. 

4=»867(l)  (Mine.)  Refusal  to  grant  new  trial 
for  newly  discovered  evidence  properly  alleged 
on  appeal  from  its  denial.— Kicker  v.  J.  L. 
Owens  Co.,  702. 

(D)  Intcrloentorr,  Collateral,  and  Sapple- 
BicittaP7  PrfMieedlKva  am4  ftmeatlana. 

4s»870(2)  (Iowa)  BuUng  on  motion  for  con- 
tinuance roTiewable.— Cavanagh  t.  O'Connor, 
907. 

(C)  Partlea  Batltlefl  to  Allege  Brror. 

4=>878(6)  (Iowa)  Party  cannot  complain  of  an 
adjudication  from  whlcn  he  did  not  appeal.— 
Scott  V.  Habinck,  41. 

4=9880(3)  (Wis.)  Appellant  Aeld  not  concerned 
with  disposition  ot  caae  as  to  fellow  defendant. 
— Kausch  T.  Chicago,  Milwaukee  mectric  By. 
Co.,  257. 

453882(12)  (Iowa)  No  complaint  of  invited  er- 
ror -on  instructioii.-^Remington  t.  Machamer, 
32. 

4=>882(I8)  (Miaa.)  Defendant  cannot  com- 
plain that  false  issue  tendered  was  ao  charac- 
terized by  court^Naftalin  v.  Lb.  Salle  Holding 
Co.,  128. 

(]>)   Alien  dmenta.  Additional  Proofaf  aad 
Trial  of  Cause  Anew. 

4=>893(2)  (Iowa)  Questions  of  fact  in  suit  to 
cancel  deed  determined  de  novo.— SutherUtad 
State  Bank  v.  Furgason,  200. 
4=S9895(I)  (Mich.)  Ou  trial  de  novo  on  appeal 
from  decree,  court  must  be  governed  by  rec- 
ord.— Zimmerman  v.  Peldman,  493. 
^S9895(2)  (Neb.)  Supreme  Court  will  consid- 
er trial  court's  findings  in  dotermininK  which 
witnesses  are  most  worthy  of  belief.— -Doid  t. 
Munsor,  380. 
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«s>895(3)  (Iowa)  On  app«al  in  equity  incom- 
petent evidence  ijniored- — Tusant  t>  Grand 
Lodge,  A.  O,  U.  W.,  195. 

(B)  Preanmptloaa* 

«s>90f  (towa)  Appellant  must  ahow  error.— 

Henry  v.  Henry.  639. 

^907(3)  (Neb.)  In  absence  of  bill  of  ex- 
ceptions findings  will  be  presumed  sustained 
bv  competent  evidence.— Amos  v.  fiicbenberger, 
880. 

«=>9IV(3)  (N.D.)  In  the  absence  of  settled 
case,  findings  must  be  accepted,  and  the  evi- 
dence is  presumed  to  support  material  facts 
alleged.— Uyan  v.  Bremsetb,  818. 

In  the  absence  of  a  settled  case,  findings, 
condoi^ona,  and  judgment-  of  strict  foreclosure 
of  contract  for  deed  with  liquidated  damages 
held  not  error.— Id. 

<^909(6)  (Iowa)  Official  acta  presumed  regu- 
lar in  support  of  judgment. — Remington  v. 
Machamer,  32. 

<^927(7)  (Iowa)  On  review  of  grant  of  mo- 
tion for  directed  verdict  for  defendant,  testi- 
mony construed  favorably  to  plaintiff.— "Wool- 
soncroft  V.  Rogers,  13. 

<^927(7)  (Mich.)  Evidence  must  be  consider- 
ed most  favorably  to  plaintiff  against  whom  ver- 
dict is  directed.— Olenek  t.  Ford  Motor  Co., 
719.  ,  . 

«=3928(4)  (Iowa)  In  absence  of  snowing  in 
abstract  to  the  contrary,  that  party  had  op- 

Sortunity  to  ask  for  additioDal  instructions  vriD 
e  presumed.— Kerna  Bros.  v.  Delacy,  774. 
<8=>930(l)  (Iowa)  On  appeal  in  passing  on 
sufficiency  of  evidence  to  support  Judgment,  it 
must  view  it  most  favorably  to  support  judg- 
ment.—Evans  V.  Corley.  883. 
4=3930(2)  (Iowa)  Assumed  that  jury  obeyed 
instructions.- Hpiker  v.  City  of  Ottumwa,  465. 
«s»933(4>  (Wis.)  Order  setting  aside  verdict 
for  plaintiff  on  condition  be  pay  costs  pre- 
snmed  granted  on  ground  of  weight  of  evidence. 
—John  V.  Pierce,  600. 

€==>933(6)  (S.D.)  Record  and  certificate  pre- 
sumed to  have  been  before  judge  on  motion 
for  new  trial,  though  certificate  not  attached  to 
record.— Haaser  v.  Englebrecht,  572. 
^i=»939  (Iowa)  Abstract  presumed  to  contain 
entire  record.— Kubli  v.  First  Nat  Bank,  421. 

Amended  abstract  preaumed  to  be  correct  If 
not  denied.— Id. 

<F>  IMaerctlon  of  Lowrv  Court. 

«=»948  (Iowa)  Party  must  show  prejudice 
from  rpling  denying  continuance.— Gavanagh  v. 

O'Connor,  907. 

<|s»957(l)  (Iowa)  Judgment  setting  aside  de- 
fault not  disturbed,  without  manifest  abuse  of 
discretion.— Brock  v.  Ellsworth  State  Sav. 
Bank,  8.  • 

4=9961  (Neb.)  Refusal  of  physical  examina- 
tion after  commencement  of  trial  held  discre- 
tionary, and  ruling  not  disturbed  except  for 
abuse  of  discretion.—O'Brien  v.  Sullivan,  B32, 
<S=>985  (N.D.)  Application  for  change  on 
ground  that  impartial  trial  cannot  be  oad  is 
within  court's  discretion;  denial  held  not'  an 
abuse  thereof.— Langer  v.  Courier  News,  102. 
4=3977(3)  (Iowa)  Granting  of-new  trial  not 
disturbed,  in  absence  of  abuse  of  discretion.-— 
SInkey  v.  O'ConneU,  406. 

«»979(2)  {Wis.)  (iranting  new  trial  on 
ground  verdict  against  weight  of  evidence  not 
abuse  of  discretion,  where  opposite  conclusions 
may  be  drawn.— John  t.  ^erce,  600. 

(G)  Q,imtlOBa  of  Fact,  Terdlcts*  a»d  Ftnd- 

43»994(2)  (Iowa)  Inconsistent  statements  on 

J>rior  tnal  present  question  of  impeachment  for 
nry.— Shuck  v.  Conway.  858. 
«s»997(3)  (Nek.)  Verdict    on    evidence  on 
which  reasonable  minds  cannot  differ  not  dii- 
tnrbed.— t.  Doty,  815. 


4s>997(3)  (Neb.)  Motion  by  both  parties  for 
directed  verdict  submits  case  to  court,  and  its 
finding  has  force  of  verdict  and  not  set  aside 
unless  clearly  wrong.— Riverton  State  Bank  t. 
Walker,  1011. 

4=>I001(I)  (Neb.)  Verdict  supported  by  evi- 
dence not  disturbed. — fflmpson  t.  Omaha  &  G. 
B.  St.  Ry.  Co..  1001. 

91001  (i)  (S.D.)  CredlbiUty  of  witnesses 
for  jury.— Pouuck  t.  Minneapolis  A  SL  Ij.  R. 
Co.,  830. 

4=>I00I(I)  (Wis.)  Verdict  not  disturbed 
where  evidence  was  sufficient  for  submission  of 
case  to  jury.— Isgro  v.  Plankinton  Packing  Co., 
606. 

<£=>I00I(2)  (Iowa)  Verdict  not  set  aside  be- 
cause court  disagrees  with  theory  of  jury  - 
First  Nat.  Bank  v.  Royal  Indemnity  Co.,  934. 
4=>I002  (Iowa)  Verdict  on  conflicting  evi- 
dence conclusive.— Fair  v.  Mackfe  Motors  Co., 
52;  Hanson  v.  Jeffries,  419. 
®=9l002  (Neb.)  Verdict  on  conflicting  evidence 
not  disturbed.- Edwards  ^.  Hastings  Distribnt- 
ing  Co.,  980. 

«=3l003  (Nab.)  Verdict  for  defendant  In  ^s- 
regard  of  material  facts  will  be  set  aside.— 
Urban  T.  Novotny,  337. 

<9=3l004(3)  (Wis.)  Verdict    retactantly  set 
aside  as  excessive,  especfally  where  flpprored 
by  trial  court.— Heinti  v.  Schendc,  610. 
4=>I0I0(I)  (Iowa)  Finding  that  husband  was 
owner  of  property  not  disturbed  in  suit  bj  wife's 
creditor.— Hess  v.  Masters.  6. 
«^I010(I)  -(Iowa)  Trial  court's  finding  has 
effect  of  verdict  where  supported  by  some  «vi- 
dence.— Baker  v.  Palmer.  419. 
«^IOtO(l)  (Iowa)  Findings     sopported  by 
sufficient  evidence  not  disturbed.- Farm  Lands 
Development  Co.  v.  Taft,  481. 
^IOIp(l)  (Iowa)  Findings  based  on  evldenee 
conclusive.— In  re  Stockham's  EsUte,  «S0. 
€=>IOI0(l}  (Iowa)  Trial    court's    finding  of 
fact  conclusiw  so  far  as  supported  by  evidence. 
—Galdbeck  Tool  &  Mfg.  Co.  t.  Omnigraph  Mfg. 
Co.,  900, 

«=>J0ll(')  (Iowa)  Where  evidence  conffictinr 
on  fact  question,  judgment  win  be  affirmed.— 

Mace  V.  Bruce,  838. 

<^I0I2(I)  (Mloh.)  Findings  not  disturbed 
unless  against  clear  weight  of  evidence.— Ithaca 
Roller  Mills  t.  Ann  Arbor  R.  Co^  616. 

<H)  HarmlcsB  Brror. 

4=^1031(1)  (MiM.)  PiysumpUon  as  to  preju- 
d^  not  being  absolute.— Bennie  v.  Skellett  Co., 

4»I033(5)  (Mloh.)  Where  charge  full  and 
favorable  to  defendant,  be  coidd  not  complain 
thereof.— In  re  Turners  Estate.  ^0&. 
4=3f033(5)  (Mich.)  Instruction  as  to  proof  of 
special  damages  for  breach  of  contract  of  car- 
nage held  not  prejudicial  to  carrier.— Vander- 
berg  v.  Detroit  &  C.  Nav.  Co..  477. 
4=91033(5)  (Mian.)  Erroneous  Instructions  fa- 
vorable to  appellant  not  ground  for  appeal.^ 
Carlson  v.  Payne,  291. 

4=»I033(5)  (Wis.)  Error  in  inatmction  on 
proximate  caose  prcjndidal  ouly  to  idaintiff. — 
Kaosch  T.  Chieago.  Milwank«s  Electric  Bj. 

Co.,  257. 

^=31033(5)  (Wis.)  Instruction  to  disregard 
testimony  known  to  be  false  held  erroneous, 
but  not  prejudicial,  where  favorable  to  arod- 
lant.— Hinnts  v.  Schenck,  610. 
4=»I033(6)  (Mloh.)  Where  charge  full  and 
favorable  to  defendant,  he  could  not  complain 
thereof,  or  of  the  refusal  of  requested  charges. 
—In  re  Turner's  Estate,  402. 
4=31036(4)  (N.D.)  Amending  complaint  1^ 
adding  name  of  Director  General  not  prejudiciu 
error.- Ascb  v.  Washburn  Lignite  Coei.  Co.,  757. 
4=91041(2)  (N.D.)  Amending  complaint  by 
further  specification  as  to  injuriea,  not  preju- 
dicial error.— Asdi  T.  Washburn  Lignita  Coal 
Co.,  T57. 
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«=>I041(2)  (S.D.)  DefGndaut  not  prejudiced 
br  riUingB  as  to  value  of  piopert;  awarded  to 
plaintiff.— Hoven  State  Bank  v.  Acker.  054. 
4=>I043(7>  (Iowa)  Denial  of  contiDuaDce  held 
not  reversible  error.— Cavenagh  t.  O'Oonoor, 
907. 

«=»I048(6)  (lowa^  Instruction  that  there  was 
no  dispute  about  lost  asaignment  of  claim  for 
cooda  Bold  not  orrery— Hnmelhart  v.  Sdutoebel- 

en.  641. 

^»I048(6)  (N.D.)  CallinR  witness  for  cross- 
examination  held  not  prejudicial  error.— Asdt 
T.  Washburn  Lignite  Coal  Co.,  7S7. 

1050(1)  (Iowa)  Admission  of  testimony 
withoat  connecting  evidence  AeW  harmless,  it 
error.— -Remington  v.  Macbamer,  32. 
^1050(1)  jMlan.)  Evidence  of  defendant's 
good  reputation  is  inadmissible,  but,  where  er- 
roneouBlj  admitted,  held  not  prejudiaaL— Ren- 
nie  V.  Skellett  Co.,  130. 

4=91050(1)  (N.D.)  Erroneous  admiMlon  of 
evidence  held  cured  by  other  evidence^ — Aatitk 
T.  Washburn  Lignite  Coal  Co.,  767. 
^3lOSO(2)  (Iowa)  Admission  of  immaterial 
evidence  held  not  preju^ial  error.— Kerns 
Bros.  T.  Delacy,  774. 

€=>I052(5)  (Iowa)  Submission  of  evidence  as 
to  settlement  in  action  for  wrongful  death,  if 
error  Aeld  hannless.— Freeby  t.  Incorporated 
Town  of  Sibley.  68S. 

Error  in  admission  of  evidence  held  cared  by 
verdict.— Id. 

«=»(054(l)  (Iowa)  Testimony  of  incompetent 
witness  held  not  prejudicial.— In  re  Stocknam's 
Estate.  65(». 

^ss>IOi5e<2)  (S.D.)  Exclusion  of  testimony  aa 

to  consolidation  of  school  district  in  reliance  on 
electors'  wishes,  held  not  prejudicial  to  defend- 
ants in  action  to  avoid  consolidation. — Bines  t. 
Sumner,  116. 

€=>I056(6)  (Iowa)  Exclusion  of  evidence  to 
show  periFormance  of  condition  harmless  in  view 
of  other  unperformed  conditions.— McMillan  r. 
Jaeger  Mfg.  Co.,  S49. 

«=>I058(0  (Iowa)  Exduaion  9f  evidence  Aeld 
harmless. — Granbv  v,  Friedman,  628. 
^=>  1058(1)  (N.D.)  ExdnsifHi  of  evidence  Aeld 
cured  by  other  evidence. — Asch  v.  Washburn 
Ijgnite  Coal  Co..  757. 

«S3I060(I)  (Iowa)  Unfounded  argument  im- 

Euting  bribery  to  witnesses  reversible  error. — 
liggins  V.  CSucaga  M.  &  St.  P.  By.  Co..  856. 
^1060(1)  (Wis.)  Refusal  to  permit  plead- 
ing to  be  read  to  jury  harmless.— Nelson  r. 
Pauli.  217. 

ft=»106l(4)  (Jowa)  Direction  of  verdict  for 
plaintiff  held  error  without  prejudice. — Secnrity 
Rav.  Bank  v.  Capp.  927. 

«=>i062(2)  (Wis.)  Refusal  to  submit  question 
as  to  whether  injury  was  due  to  unavoidable  ac- 
cident held  not  prejudicial. — Nclaon  v.  Pauli, 
217. 

€=»I062(3)  (Wis.)  Assessment  of  damages  by 
rourt  held  not  prejudicial. — Pionke  v.  Wash- 
bum,  1012. 

®=»I064(4)  (Iowa)  Use  in  court's  instruction 
of  the  word  "specially"  for  the  word  "apecific- 
aily"   held  not  prejudicial. — Maguire  v.  Wm. 
Grettenberr  Gram  Co.,  644. 
«=»I064(4)  (Neb.)  Copying  pleadings  in  the 
instructions  is  not  a  commendable  practice, 
but  does  not  require  reversal  unless  preju- 
dicial.—O'Brien  v.  Sullivan,  532. 
«s>l067  (Minn.)  Refusal  to  instruct  jury  to 
disregard  certain  items  of  personal  hijury  heM 
error.— Posch  v.  Payne,  132. 
«=»tQ67  (Wis.)  Instruction  as  to  right  of  boy 
15  years  old  to  drive  car  held  proper,  hut  its 
refusal  harmless.— Haggecty  v.  Rain,  1017. 
^1068(4)  flowa)  Error  in  instruction  held 
cured  by  verdict— Freeby  t.  Incorporated  Town 
of  Sibley.  686. 

4=»I(W8(4)  (Wis.)  Instmction  concerning  re- 
covery for  medical  services  held  harmless. — 
Melsin  T.  Pauli.  217. 

^1068(5)  (Iowa)  Defendant  not  prejudiced 
Of  any  faflnre  of  inatnicUon  on  measare  €i 


damages  to  fix  date  of  breach.— Maguire  t.  Wm. 
Grettenberg  Grain  Co..  644. 
<S=»I068(5)  (Minn.)  Error  cannot  be  predicat- 
ed on  refusal  of  instruction  based  on  evidence 
of  facts  which  jury  must  have  found  to  be  non- 
existent.—Rennie  V.  Skellett  Co..  130. 

(K)  Snbsequent  Appeal*. 

®s»l097(t)  (Iowa)  Questions  on  former  ap- 
peal are  foreclosed.— Kiple  t.  Incoriiorated 
Town  of  Clermont,  S8». 

«=»I0&7(I)  (S.O.)  Opinion  on  former  appeal 
law  on  subsequent  appeal.— Alatalo  t.  Shaver, 

872. 

«=9l099(3)  (Wis.)  Rule  that  driver's  negli- 
gence not  imputed  to  passenger  inapplicablo 
where  coart  held  on  former  appeal  that  such 
ne^gence  was  defense.— John  v.  Pierce.  600. 

XTIK.  DBTBBMIHATIOH  AHD  DISPOSI- 
TIOH  OF  CADSa. 

(A>  DeelslOB  tm.  Geaeval* 

«»II07  (Wis.)  Lower  court's  jad^cnt  fol- 
lowing prevailing  rule  of  law  as  to  imputed  neg- 
ligence held  not  law  of  case.— Chase  v.  Ameri- 
can Cartage  Co.,  598. 

Change  in  judicial  rule  not  amounting  to  a 
rule  of  property  becomes  effective  at  once. 
—Id. 

^=»IIIO  (Neb.)  No  order  or  judgment  could  be 
made  as  to  a  defendant  not  appearing  and  mere* 
ly  denying  a  codefendant's  cross-petition  below. 
—Coon  T.  O'Brien,  840. 

(B)  AArMMtaM. 

<&=>tl38  (Iowa)  Instruction  withdrawing  evi- 
dence not  objected  to  by  soccessfnl  party  not 
reversible  error.— Kerns  Broa.  t.  Delacy,  774. 

(D)  Revenal* 

«=>l  170(9)  (Wis.)  To  reverse  for  misdirec- 
tion of  jury,  record  must  afflrmatlTely  show 
that  error  waa  materially  harmful.— Heinto  t. 
Schenck,  610. 

€=»l  173(1)  (Wis.)  Judgment  reversed  as  to 
both  defendants,  though  error  was  committed 
as  to  only  one.— Kuglich  v.  Fowie,  388. 
®=9l  176(5)  (Wis.)  Supreme  Court  in  revers- 
ing judgment  for  defendant  notwithstanding 
verdict  for  plaintiff  will  direct  entry  of  Judg- 
ment on  verdict.— Chase  v.  American  (3artage 
Co.,  598. 

(B)  Rendition,  Form,  and  Entry-  ot 
Jndsment. 

€=s>ll85  (Iowa)  Judgment  may  be  modified  on 
rehearing  for  error  m  computation  of  amount 
due.— Scott  V.  Habinck.  41. 
<&=»II85  (S.D.)  Supreme  Court  may  eitbei 
modify  or  withdraw  opinion  at  any  time  while 
it  retains  Jurisdiction.— I^un  v.  Schirber,  670. 

(0*)  Haadat*  and   ProoeedlavH  In  Lower 
Conrt. 

<8=>l  1^4(3)- (Minn.)  Defeated  defendant  after 
remand  Acid  entitled  to  contest  issues  in  trial 
court.— Ricker  v.  J.  Ij.  Owens  Co..  702. 
$=>I202  (Minn.)  Motion  for  new  trial  nnder 
mandate  from  Snpreme  Court  held  addressed  to 
trial  court's  discretion.— Bicker  v.  J.  L.  Owens 
Co..  702. 

Party  defeated  upon  appeal  hrld  entitled  to 
move  for  new  trial  for  newly  discovered  evi- 
dence notwithstanding  mandate  from  Supreme 
Court.- Id. 

«=>(208(3)  (Neb.)  The  "purchaser"  whose  ti- 
tle the  statute  provides  shall  not  be  defeated, 
if  judgments  under  which  lands  are  sold  shall 
be  reversed,  is  a  bona  fide  pordiaser.— C^oon  v. 
O'Brien.  340. 

Where  judgment  under  which  land  was  sold 
was  set  aside,  held,  that  judgment  debtor's 
wife,  as  bis  assignee,  was  entitled  to  decree 
for  land  subject  to  Judgment  for  bona  flda 
purchaser  for  amount  paid.— Id. 
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«ca<l20B(5)  (Neb.)  Purchaser  uoder  errone- 
ous jadgmeDt  held  protected  only  to  the  amount 
of  yurcEase  money  paid. — Coon  t.  O'Brien,  840. 
«s»l208(6)  (Neb.)  The  assignee  of  a  party 
afainst  whom  erroneooa  judgment  was  rendered 
may  demand  restitution  of  proper^  sold  and 
maintain  action  to  qidet  title.— Ooon  r.  O'Brien, 
340 

In  statutory  action  for  restitution  of  prop- 
erty aoM  on  ezecation  under  a  jud^ent  after- 
wards vacated,  further  proceedings  as  to 
.Judgment  immaterial,  and  evidence  sfaowinr  sec- 
ond Judgment  and  its  payment  fcsM  properly  n- 
Jeetsd^Id. 

<<0)  JarlsdletlOB  Mid  ProoeedinKa  of  Ap- 
pellate Oovrt  After  RemeAd. 

«=3>I2I7  (8.D.)  Supreme  Court  loses  jorisdlc- 
tioo  on  remand. — i/Loi  v.'Goodroad,  967. 
«=3>i22l  (8.D.)  SUtute   authorising  vacation 
of  dismissal  does  not  apply  after  remand.— Moe 
T.  QoodToad,  967. 

xvni*  LtABiLirnos  on  bouds  ahd 

UlTDHRTAKIiroS. 

4=9)244  (8.D.)  Party  on  whose  behalf  appeal 
bond  is  executed  not  necessary  par^  In  utlon 
on  bond.— Palmer  v.  Baker,  951. 

APPEABANCE. 

4=^10  (8.D.)  Ground  of  objection  to  jurisJi<?- 
tion  AeZo  not  to  convert  special  appearance  in- 
to general  appearance.— Mitchell  v.  Morgan, 
568. 

4=»22  (Nsb.)  Appearaacfi  for  objection  to  ju> 
rladiction  of  subject-matter  waives  objection  to 
jurisdiction  of  defendant's  person.— State  t. 
Westover,  998. 

ARBITBATION  AND  AWARD. 

III.  AWAitD. 

^=>70  (Wis.)  Functions  of  arbitrators  cease 
after  award  and  notice  to  interested  parties. — 
Herman  Andrae  Electrical  Co.  v.  Courteen,  212. 

ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  «=:>72(>-730;  Trial, 

ARREST. 

II.  ON  OBIMIIf  AI<  CHARUBS. 

4»63(3)  (Iowa)  Officers  may  arrest  irithout 
warrant  persons  found  engaiEM  fn  crap  game. 
— Folson  V.  Piper,  28. 

4=s»70  (lawa)  Officers  must  take  priaoner  be- 
fore magistrate.— Folson  v.  Piper,  28. 
4^71  (Iowa)  Officer  making  arrest  baa  no 
statutory  duty  in  regard  to  property  except 
weapons  of  arrested  person.— Folson  v.  Piper, 
28. 

Officers  are  not  required  to  take  charge  of  an- 
t(nnobUe  belonging  to  arrested  person.— Id. 

ASSAULT  AND  BATTERY.  « 

I.  CITIIj  LIABILITY. 

<A>  Aeta  OonatitBtiaK  Axsaalt  or  Batterr 
Md  LI«biIlt7  Tberefor. 

4s»2  (Wis.)  Burgical  operation  without  pa- 
tient's consent  is  technical  assault— Throne  v. 
WandeU,  146. 

(B)  Aetloae. 

4s»29  (MlBN.)  Evidence  of  defendant's  good 
reputation  is  inadmissible.— Rennie  v.  Skellett 
Co.,  130. 

^35  (Wis.)  Evidence  heia  sufficient  to  sup- 
port finding  that  dentist  extracted  patient's 
tepth  without  her  consent- Throne  v.  Wan- 
dell.  146^ 

<S=^4u  (Neb.)  Evidence  keli  to  support  a  fl.- 
500  judgment  for  plointitf.~0*Brien  t.  Sulli- 
van. .'>32. 

^ss^AO  (Wis.)  $3,500  held  excessive  by  $1,500 
for  extraction  of  six  broken  teeth  without  pa- 
tient's consent.— Throne  t.  Wandell,  146. 


n.  oiUMiirAi.  RBflPOHfiBiLTrr. 

<B)  Pvoaoeatlom  aaiA  PuUhamt. 

«=392  (MIna.)  Briden^te  kdd  InsiUBeieBt  to 
convict  of  taking  indecent  tibertiw  with  girl.— 
State  T.  Bolfe.  674. 

ASSESSBIENT. 
See  Prrin^^Oa»71-^;  Unnicipal  OnporattOBa, 

ASSIGNMENTS. 
I.  BBKIVIHTfllS  AMD  VAUDITY. 
OB)  Mode  mmA  ■■aolmor  of  JuwIsBmesit. 

«=937  (Mlin.)  That  payee  of  consignor's  draft 
drawn  on  consignee  did  not  obtain  the  bill  of 
lading  will  not  defeat  payee's  recovery.— First 
Nat  Bank  Bomrs-AmuDdBon-Flynii  Co.. 
676. 

«s>49  (Mtli.)  Facts  held  to  snstain  finding  of 
equitable  assignment  of  proceeds  from  cattle 
consigned  to  defendant  for  sale.— First  Nat. 
Bank       Rogers-Amundson-FInm  Co..  675. 
«»57  (Mian.)  Consignee  Teceiving  and  selling 

Soods  with  notice  of  consignor's  draft  keU 
able  to  payee.— First  Nat.  Bank  T.  Bogera- 
Amundson-nynn  Co..  676. 

ASSOCIATIONS. 

See  Beneficial  Asaodadons;   Insunuesk  4b» 

712-788. 

ASSUMPTION  OF  RISK. 
Soe  Uaster  «iid  Serrant  ' 

ATTACHMENT. 

See  Garnishment 

ATTORNEY  AND  CLIENT. 

See  Criminal  Law.  «=»720-T30;   Trial,  ♦=» 

UO-133. 

I.  THIS  OfeVIGK  OF  ATTORNBT. 
(A>  AdmlMlom  te  Prmatlee. 

^6  (8.D.)  Applicant  for  admission  to  bar 
preanmed  moraUr  fitted.— Petition  of  Morri- 
son, 656. 

«£s>32  (Neb.)  Where  testifying  generally,  he 

should  not  examine  witnesses  or  address  Jury. 
—Cox  T.  K«e,  974. 

(O)  Svapevalo*  ud  IMabarmeKt. 

iS=338  (8.D.)  More  than  trivial  abuses  of  confi- 
dence necessary  for  disbarment— Petition  of 

Morrison,  &S$6. 

«=»6I  (Iowa)  Evidence  held  not  to  require  re- 
versal of  decree  denying  reinstatement  of  dis- 
barred attorney.— State  v.  Maxey,  40. 

That  a  disbarred  attorney  intends  to  practice 
in  another  state  not  persuasive  as  to  reinstate- 
ment—Id. 

®=»6)  (MiDh.)  Court  has  inherent  power  to 
reinstate  attorney.— In  re  Salsbury.  404. 

Reinstatement  Invests  attorney  vnth  right  to 
practice,  but  does  not  revoke  disbarment— Id. 

BeinsUtement  does  not  relate  back  to 
barment— Id.  .  . 

Proper  remedy  Of  disbarred  attorney  is  by 
application  for  reinstatement.— Id. 

Disbarred  attorney  not  reinstated*  when  non- 
resident, but  disbarment  vacated.— Id. 
€s9ei  (S.D.)  Disbarred  attorney  seeking  re- 
instatement has  burden  of  proof.— Petition  of 
Morrison,  566. 

On  petition  for  reinstatement  of  disbarred  at- 
torney, court  must  seek  information  as  to  peti- 
tioner's moral  fitness  through  every  legitimate 
channel. — Id. 

Disbarred  attorney  petitioninj^  for  reinstate- 
ment held  not  to  sustain  burden  of  showing  mor- 
al fitness.— Id. 
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«=E>02  <N.D.)  B«tuBal  to  petmit  croBs-exami- 
nation  ot  complaining  vitnssa  aa  to  dvil  ac- 
tion agaliut  defendant  held  not  prejndidal  er> 
ror.— State  v.  Fuchs,  762. 


rr.  OOHPBNSATION  AlfD  LIBM  (HT 
ATTURMEY. 


(A)  Fm«  and  Otkw  Kca«iBer«ti»n> 

«a»l66{2)  (Iowa)  Evidence  k«U  to  show  em- 
plormant  of  attorner.— Hjerlr  t.  Lowerj,  SSL 

BAOMBST. 

See  Pledgei. 

«S9|  (Nab.)  Owner  held  to  hava  leai^  tbreah- 
er.— GUUspie  t.  Bobling,  8B>. 

(Neb.)  Owner  held  '  to  have  leased 
thresher,  and  hence  not  liable  for  injarias  from 
it«  negligent  operation. — Oilliapie  t.  BoliUng, 
86. 

BANKBCPTCY. 

III.  ASSIQNMBHT.  ADBUmSTRATIOH, 
AHD  OI8THIBCT10N  OP  BANK- 
RUPT'S BSTATB. 

(I>>  AdmlBl««TtttlOB  of  Bstetc. 

4=^250(1)  (MIcb.)  When  property  for  which 
stock  isBoed  was  not  transferred  to  corpora- 
tion, traatee  in  bankruptcy  held  entitled  to  pro- 
eeeda  of  aale  thereof.— Brooks  t.  Buys,  472. 

Dealings  between  original  incorporators  and 
purchasers  held  not  to  prevent  ttuatea  in  bank- 
raptcy  from  recovering  payment  for  stoA  ia- 
sned. — Id, 

Incorporatora  sued  for  valne  of  land  for 
which  stocb  issued  held  entitled  to  credit  for 
amount  paid  creditora.— Id. 

(BO  Aetl»B«  br  or  Asmtaat  TnutM. 

•B9279  (Wit.)  In  suit  by  trustee  to  set  aside 
transfer  of  property  by  bankrupt,  it  must  ap- 
pear that  aaaeta  are  insafficient  to  meet  liabiU- 
tiea.— Ferahaber  v.  Cream  City  Cartage  Co., 
17B. 

«=>304  (Wis.)  Bridcnce  of  fraudulent  intent 
in  mortgaging  property,  and  subsequent  trans- 
actions, held  sufficient  to  go  to  jury.— Fern- 
haber  t.  Cream  City  Cartase  Co.,  175. 
^9306  (S.D.)  Trustee  cannot  justify  under 
order  of  bankruptcy  court  when  valid  order 
could  not  have  been  made  if  relation  disdoaed. 
•—Bank  of  Brookinga  t.  Aurdra  Grain  Co..  568. 

BANKS  AND  BANKINQ. 

in.  FOHCTIONS  AND  DBAUNGB. 
(O)  Deposits. 

^>I45  (lawa)  Holder  of  certified  check  must 
hold  in  good  faith.— WiUon  v.  Mid-West  State 
Bank.  8§1. 

^»I63  (Iowa)  No  presumption  that  keeping 
of  bonds  for  depositor  was  gratuitous.— Kubli  v. 
First  Nat.  Bank.  421. 

Oratuitous  bailee  charged  with  enforceable 
obligation  for  benefit  of  bailor. — Id. 

Bank  must  exercific  ordinary  care  as  to  bonds 
left  uratuitous'y  for  safe-keeping.— Id. 

154(6)  (Iowa)  Burden  on  bank  to  ahow 
loss  ot  bonds  tn  {ta  keeping  and  circumstances 
relieving  it  from  liability.— Kubli  v.  First  Nat. 
Bank.  421. 

«»I54(7)  (Iowa)  That  bank  solicited  holding 
of  bonds  nnd  admissible  in  action  for  value  of 
stolen  bonds.- Kubit  v.  First  Nat.  Bank,  421. 
^=>154(9)  (Iowa)  Whether  bank  exercised 
reasonsble  care  to  preserve  bonds  left  with  it 
held  for  jory.- Kubli  v.  First  Nat.  Bank,  421. 

<F)  BxekaaKCi  Moner>  Seewltlcaf  and  In- 

«=>l88!/2  (Wis.)  Contract  held  to  obligate  ex- 
press company  to  transmit  money  in  10  daya. 
— Slivicft  T.  American  Express  Co.,  ISS. 

BASTARDS. 

m.  PROOBBDINOS  VNDBR  BABTARDT 
LAWS. 

«=>65  (N.D.)  Verdict  against  defendant  held 
flupported  by  evidence.— State  v.  Fucha,  752. 

Date  on  which  child  begotten  not  material  ex- 
cept on  qneatlon  of  pateratty.— Id. 


BENERICIAI4  ASSOCIATIONS. 

Bee  Inanrance,  ^esTt^TSS. 

^16  (MIob.)  WhOe  a  dormant  local  gniif* 

aaaocintion  retained  ita  cbarter,  it  could  at  any 
time  resume  ita  fnnetioDs  by  act  of  membera  in 

food  atanding.r— Palmer  v.  nitrons*  Mat,  Fire 
ns.  Co.»  Limited,  oC  BCcUgaa.  611. 

BIIX  OF  BXCEFTIONS. 

Sea  Exceptions,  BUI  ot 

BlUfi  AND  NOtnS. 

I.  RB^VISITBS  AND  TAUDITT. 

(A)  Form  mmA  CoMt«Bt»  of  BUla  of  Bx- 
cbaiic«,  Drnfta,  Ctaeclu,  mnA  Ol^dcr■. 

<8=»25  (Mlna.)  Consignee  accepting  and  sell- 
ing consignment  with  notice  of  consignor's  bill 
of  exchange  in  favor  of  drawee  is  liable  aa  for 
money  had  and  received.— First  Nat  Bank  T. 
Kogera-Amundson-Flynn  Co.,  675. 

m.  MODIFICATION,  RENBWAL,  AND 
RBaCISSIOH. 

4s>l40  (Neb.)  Benewal  note  open  to  all  de- 
fenses against  original  note  between  original 
parties  and  transferees  not  bona  fide  hfddera. — 
Auld  V.  Walker,  1008. 

*  IV.  NEGOTIABILITY  AND  TRANSFBR. 
(A)  InstroBaents  Nesotlable. 

9s»l55  (Iowa)  Note  reciting  waiver  of  de- 
mand and  agreement  for  extemrion  not  negi}Cja- 
ble.— Secnrity  Sav.  Bank  T.  Oapp,  927. 

V,  BIGHTS  AND  LIABILITIBS  ON  INDORIE- 
MBNT  OK  TRANSFBR. 

id  AsalsBment  or  Sale. 

4=»3I5  (Iowa)  Indorsee  of  nonnegotiable  note 
takes  subject  to  maker's  defenses.— Security 
Sav.  Bank  v.  Capp,  927. 

«=3>320  (Iowa)  CfoDaideration  paid  by  BselEnee 
does  not  prevent  defense  of  counterclaim 
against  payee  of  nonnegotiable  note.— Farmers' 
Sav.  Bank  of  Bemaen  T.  Tan  Brunt  Aatomo- 
bile  Co.,  839. 

Notice  to  aasignee  of  coonterclaim  against 
payee  of  nonnegotiable  note  is  unnecessary  to 
preserve  defense.— Id. 

Surrender  of  negotiable  note  for  nonnego- 
tiable does  not  defeat  maker's  right  to  coon- 
terclaim.—Id. 

(D>  Bona  Fide  PnrebaMrs. 

<8=>338  (Neb.)  Payee  may  be  "holder  in  doe 
course."— Bank  of  Cconmerce  &  Savings  v.  Ban- 

deU,  70. 

9=»342  (Iowa)  Ilolder  takes  postdated  check 
not  in  due  courne  of  business  and  subject  fo 
defects.- Wilson  v.  Mid-West  State  Bank.  81*1. 
«=»370  (Nab.)  Failure  of  consideration  not  de- 
fense a^inst  holder  in  due  course.— Bank  of 
Commerce  &  Savings  v.  RandcU,  70. 
«s=>373  (Nab.)  Fraud  not  defense  against  hold- 
er in  due  course.— Bank  of  Commerce  &  Sav- 
ings V.  Bandell,  70. 

VII.  PATHBNT  AND  DISCHARGB. 
^=»430  (Nab.)  Execution  of  new  note  for  ex- 
isting note  not  a  payment  of  debt.— Auld  T. 
Walker,  1008. 

VIII.  ACTIONS. 

•S=>452{3)  (8.D.)  Absence  or  failure  of  eon- 
Bideration  constitutes  defense.- Independent 
Harvester  Co.  v.  Anderson,  112. 
«=>497(2)  (Iowa)  Burden  is  on  holder  of  note 
negotiated  in  breach  of  faith  by  payee  to  prove 
that  he  ii  a  bolder  In  due  course.— <Sty  Nat. 
Bank  of  Auburn,  Ind.,  t.  liaaoB,  80. 
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«=3497(2)  (Iowm)  Holder  of  check  held  under 
harden  of  establisbins  claim  as  innocent  holder 
by  preponderance  of  evidence.— Wilson  t.  Mid- 
West  State  Bank,  891. 

^=>497(5)  (Nell.)  Indorsee  BUing  on  note  pro* 
cared  by  fraud  upon  maker  must  allege  and 
prove  himself  bona  fide  holder.— Auld  t.  Walk- 
er. 1008. 

«»497(S)  (Neb.)  Indoreee  suins  on  -  note 
shown  to  have  been  fraudulently  procured  re- 
quired to  prove  it  took  note  in  g^ood  faitb  with- 
ODt  notice  of  defense  or  infirmity.— Riverton 
State  Bank  T.  Walker,  1011. 
«=>5I8(I)  (N.D.)  Verdict  for  defendant  held 
not  supported  by  evidence. — ^Merchants'  State 
Bank  of  Velva  v.  Streeper,  98. 
4=»524  (Iowa)  Production  of  note  makes 
prima  facie  case.— Security  Sav.  Bank  v.  Capp, 
»27. 

'8=3525  (Iowa)  Holder  held  to  have  failed  to 
show  a  holdinK  in  good  faith.— Wilson  v.  Mid- 
West  State  Bank.  Wl. 

^=>S25  (Neb.)  Evidence  Held  insufficient  to 
prove  that  bank  took  note  in  good  faith  with- 
out notice  of  fraud.— lUverton  State  Bank  v. 
Walker,  1011. 

«=»527(t)  (Neb.)  Evidence  held  sufficient  to 
support  verdict  for  defendant  maker.— Cox  v. 
Kee.  974. 

<t=9537(4)  (Nob.)  Questions  of  fraud  in  incep- 
tion heUk  matter  for  the  jury.— Bank  of  Com- 
merce &  Savings  v.  Randell,  70. 
«=>537(6)  (Iowa)  Failure  to  make  infjuiry  he- 
fore  acquiring  note  may  make  good  faith  ques- 
tion for  jury.— City  Nat.  Bank  of  Auburn,  Ind., 
T.  Mason.  80. 

Submission  to  Jury  of  good  faith  of  holder 
held  proper.— Id. 

«»537(6)  (Iowa)  Holder's  testtmony  that  he 
received  note  without  notice  insufficient  to  es- 
tablish bona  fides  as  matter  of  law.— Farmers* 
Nat.  Bank  of  Kingsley  v.. Pratt,  924. 

Bona  fides  in  possession  of  note  for  corporate 
stock  held  for  fury, — Id. 

4=3»537(6)  (Neb.)  Questions  of  fraud  in  in- 
'  ception  and  knowledne  thereof  by  pnrehaser 
held  matters  for  the  jury. — Bank  <A  Commerce 
&  Savings  T.  Randell.  70. 

«=>537(6)  (Neb.)  Whether  indorsee  took  note 
with  notice  of  fraud  held  for  jury.— Auld  T. 
Walker,  1008. 

BONDS. 

IX.  COHSTRirCTXON  AMU  OPBRATION. 

^»S4  (S.D.)  Party  on  whose  behalf  bond  is 
ezecnted  -did  not  become  jointly  liable  by  ex- 
ecQtiniT  it.— IMmer  t.  Baker,  951. 

BOimDABDESS. 

IX.  BVXDBBrCE.  A8CERTAIIIHBIIT,  AND 
ESTABLISHMENT. 

<3=>37(4)  (Misn.)  OiScial  government  survey 
held  prima  facie  evidence  that  meander  line 
marked  actnal  shore  line.— In  re  County  Ditch 
No.  67.  Murray  County,  711. 
^=»46(l)  (Wis.)  Mere  agreement  to  have  sur- 
vey made  not  binding  agreement  to  abide  there- 
by.— Pionke  V.  Washburn,  1012. 
«=>47(l)  (Iowa)  YcDdor  held  estopped  to 
claim  purchaser  was  not  entitled  to  land  tn  his 
possession  extending  beyond  metes  and  bounds 
described. — Allen  v.  Berkbeimer,  683. 

BOUNTIES. 

(Mtna.)  Midshipman  in  Naral  Academy 
held  not  entitled  to  bonus  under  state  act.— In 
re  Haugen,  862. 

BREACH  OF  MARRIAGE  PROMISE. 

«S9I4  (Mlna.)  Action  governed  by  law  appHca- 
Ue  to  tort  acttouB.— BakowsU  t.  Kauda,  811. 
^321  (Neb.)  Evidence  as  to  defendant's  state- 
ments of  his  financial  condition  admiasiblot— ^ 
Biggins  V.  Dot7.'  815. 


«=3326  (Minn.)  Mental  angalsh  an  el«nevt  of 
damages.— Bukowski  v.  Kaznia,  311. 
«=»27  (Minn.)  Defendant's  financial  condition 
may  be  considered.— Bukowski  v.  Kuznia,  311. 
«»3I  (Minn.)  21,100  held  not  excessive  fo.r 
breach  of  promise  of  marriage.— BokowaU  t. 
Kuznia,  311. 

•S=>35  (Nsb.)  Instruction  that  jury  mfght  con- 
sider defendant's  property  and  financial  stand- 
ing held  not  erroneous.— Higgins  t.  Doty,  81S. 

BRIDGES. 

II.  REOVX^TION  AMD  USE  FOB.  THAVEL. 

^38  (Neb.)  Liable  under  statute  for  damag- 
es to  person  and  property  from  want  of  re- 
pairs of  highway  or  blltte.— Higgins  t.  Oar- 
field  Comity,  347. 

^=>40(2)  ^Neb.)  Liable  for  roaintaiidng  a 
bridge,  though  mode  of  travel  may  have  chang- 
ed.—Higgins  V.  Garfield  County,  347. 
«=s>42  (Neb.)  Notice  of  defective  condition  of 
bridge  held  not  necessary.— Higgins  v.  Garfield 
County.  347. 

<e=»46(6)  (Nsb.)  Evidence  held  not  to  show 
contributory  negligence  as  to  damages  to  a 
truck  from  the  collapse  of  a  bridge.— Higfflns  t. 

Garfield  County,  347. 

<8=>46(7)  (Neb.)  Evidence  held  to  susUia 
judgment  of  $27o  damages  to  automobile  tnwk. 
—Higgins  T.  Garfield  County,  317. 

BRIEFS. 
See  Appeal  and  Error,  ^»760-700L 

BROKERS. 

See  Factors. 

IT.  CTOMPBirgATIOH  AKD  UBIT. 

•&=>43(3)  (Neb.)  Contract  "subscrtbed**  by 
placing  signatares  at  bottom,  top,  or  in  body 
of  instrument  sufficient.— DoUarbide  t.  James, 

989. 

«=349(l)  (Minn.)  What  broker  must  do  to 
earn  commission  for  sale  of  land  stated.-^ 
Igo  v.  Brinkman,  297. 

€=>49(3)  (Neb.)  Where  broker  offers  contract 
different  from  that  authorized,  employer  may 
accept  and  become  liable  for  services,  or  re- 
fuse and  avoid  liability.— Dollarliide  James, 
089. 

®=>52  (Iowa)  Brokers'  letter  held  not  to  con- 
stitute acceptance  for  any  buyer  of  a  farm, 
so  that  they  were  not  entitled  to  compensa- 
tion.—BoUng  &  Monroe  Bealty  Co.  r.  ^ders, 
45. 

No  compensation  in  absence  of  meeting  of 
minds  of  parties  on  terms  of  sale. — Id. 
€=>56(2)  (Wis.)  Owner  who  has  given  agent 
nonexclusive  right  to  sell  or  lease  may  in  good 
faith  sell  or  lease  to  one  he  believes  notpro- 
cured  by  agent.— Ballard  v.  Archambault,  622. 

Owner  in  good  faith  pving  option  to  person 
not  known  to  have  connection  with  brokers 
having  nooexcluBive  rifcbt  to  lease  land  not  li- 
able for  commission.— Id. 

C=>63(l)  (Minn.)  Facta  TteM  insufficient  to 
entitle  agents  to  recover  a  commission  where 
owner  declared  land  deal  olf  and  refused  to 
accept  purchaser.- Bichter  v.  McGregor,  796b 

T.  ACTIONS  FOa  COMPBRSATIOIf. 

^82(2)  (Minn.)  Only  isBoe  raised  by  plead- 
ings in  broker's  action  held  defense  of  pu-- 
ment.— Stannard  v.  National  Land  Agency,  7SKZ. 
®=986(l)  (Iowa)  Evidence  held  sufficient  to 
support  finding  for  broker  suing  for  eommla- 
sion.— Evans  v.  Corley,  888. 
^=386(4)  (Minn.)  Evidence  held  to  show  bro- 
ker procured  purchaser  and  earned  commission. 
— Shmners  v.  Peterson,  239. 
^=>86(4)  (Minn.)  Evidence  held  not  to  enstaln 
a  finding  that  broker  procured  puzehaser.— 
McNally  r.  Taf  t,  240. 

^^388(7)  <MlM.)  SnbBiiaalon  of  insnes  as  to 
modification  ti  omtraet  or  cosovroadM  of 
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amount  earned  AcW  properly  refused.— 3tao- 
nard  V.  National  Land  Agency,  792. 
^=988(8)  (Iowa)  lnstrnctioD  as  to  bnrden  of 
proof  to  establish  counterdaitn  not  enoneoas. 
—Kerns  Bros.  v.  Delacy,  774. 

TX.  RIGHTS,  POWBRS,  AHD  LIABIUTIES 
AS  TO  THIRD  FERSOITS. 

<g=>94  (Neb.)  Owner's  letter  Btatlng  terma  of 
sale  does  not  authorize  execution  of  contract 
in  his  name.— Smith  v.  Bertrand,  83. 

BURGLARV. 

II.  PROSBCUTXOH  AND  PDmSBHEIIVT. 

«s»4t(l)  (Neb.)  Erideuce  Acid  to  aostain  coD- 
Tiction.— Dyson  t.  State,  984. 

BUBUNG  GBOUNDS. 

See  Cemeteries. 

canceixahon  of  inbtrubients. 

n.  PROCBBDINGS  AND  RBLIRF. 

4=»39(1)  (Iowa)  Court  will  take  noUce  of 
plalntHFs  want  of  Interest  in  property.:— Mr- 
Govern     McOoTem,  60. 

^=»35(2)  (Iowa)  Heirs  cannot  have  ances- 
tor's deed  canceled  if  wiU  disposing  of  laud 
has  been  conclusively  establisbed—McQoveni 
•f.  McGorem,  60. 

CABRIEBS. 

K.  OONTROIi  AND  RHCiDLATIOll  OF 
COMMOIf  CARRIERS. 

(B)  lnt«ratai«  amd   latematlonKl  Tr«iia- 
portatloa. 

9=930  (Mich.)  TarifFs  binding  on  passenger 
only  when  filed  end  posted  as  required  by  law. 
— Vanderberg  v.  Detroit  &  O.  Nav.  Co.,  477. 
«sb39  (Wis.)  Carrier  subject  to  biterstate 
Commerce  Act  cannot  make  joint  rate  with 
ocean  carrier,  whether  separate  bill  of  lad- 
ing issued  or  not.— Waters  v.  Pfister  &  Togel 
Leather  Co.,  173. 

II.  CARRIAGE  OF  QOODS, 

on  TraBSportniion  and  DeSlverr  1»r 
Cmrrlep. 

4P>9I  (Nab.)  Refusal  of  carrier  to  deliver  to 
consignee  except  on  signing  certain  receipt 
held  conversion.— Fred  F.  Shields  Co.  T.  Gld- 
cago  &  N.  W.  Ry.  Co.,  332. 
^94(4)  (Wis.;  Unpaid  freight  charges  to  be 
deductea  in  determining  damages  for  conver- 
sion.—Waters  T.  Becker,  167. 

(B)  Delay  In  Tr«iiapovtatloa  or  DeliTery. 

^IOO(I)  (Wis.)  Bill  of  lading  held  not  to 

authorize   storage   of  coal   in   cars  for  six 

months  after  refusal  to  accept— Waters  v. 
Becker,  167. 

(P)  LoBK  of  or  Injury  to  Qooda. 

^5>II9  (MIoh.)  Liable  when  reasonable  pre- 
cantions  not  taken  to  protect  property  in 
freighthoufle  from  flood  of  which  carrier  had 
warning.— Itbaca  BoUer  Mills  v.  Ann  Arbor  R. 
Co.,  C16. 

(I)  Oonuectlnic  Carpivra. 

9=>I78  (Mich.)  Connecting  carrier  held  not  to 
be  bolding  goods  as  warehouseman  when  dam- 
aged, BO  as  to  prevent  siiit  against  initial  ear- 
ner.—Ithaca  Roller  Mills  v.  Ann  Arbor  R.  Co., 
S16. 

(J)  Cba^ca  and  Llen*- 

«3>I94  (Wis.)  Acceptance  of  gooda  imposes 
Ilabill^  on  consignee  for  lawfol  charges  under 
Interstate  Commerce  Act— Waters  v.  Pfister 
&  Vogel  Leather  Co.,  173. 

«»I96  (Wis.)  Finding  that  ten  days  after 
refusal  of  coal  was  reasonable  tbne  tor  unload- 
ing as  respected  dahn  for  demnrrage  Md  war- 
ranted.—Waters  v.  Be<*er,  167. 


(K)  DIaorltninatloii  and  OTerotaarse. 

^200  (Wis.)  Conaignee  entitled  to  refuse 
coal  because  of  quotation  of  erroneous  rate.— 
Waters  t.  Becker,  167. 

III.  CARRIAGE  OF  LIVE  STOCK. 

4=9209  (Neb.)  Required  to  furnish  suitable 
cars  for  live  stock  shipments. — Wegner  v.  Chi- 
cago, St.  P..  M.  &  O.  R.  Co..  971. 

Live  stock  carrier  required  to  furnish  suita- 
ble bedding  where  necessary  to  make  car  sMe 
and  suitable.- Id.' 

«=>2I5(I)  (Neb.)  Liable  for  injuries  sustained 
to  sheep  not  provided  with  suitable  bedding 
and  not  properly  cared  for.— Wegner  v.  Chi- 
cago, St  P.,  M.  &  O.  R.  Co.,  971. 
^228(5)  (Neb.)  Evidence  Acid  to  sustain  a 
verdict  for  plaintiC  suing  for  injury  to  sheep. — 
Wegner  v.  Chicago,  St  P.,  M.  &  O.  R.  Co.,  971. 

IT.  CARRIAGE  OF  PASSENGERS. 
fD)  Peraonal  Injarlea. 

€=>280(l)  (Wis.)  Jitney  bus  operator  was  a 
common  carrier  required  to  exercise  highest  de- 
gree of  care  toward  passenger,— McCaflfrey  v. 
Automobile  LiabilitV  Co..  Limited.  Mutual.  685. 
4=^287(5)  (Wis.)  Starting  car  while  passenger 
is  boarding  held  legal  negligence,  when  con- 
ductor charged  with  knowledge  that  he  was 
not  safely  aboard.— Kan  sch  v.  Chicago,  Mil- 
waukee Electric  Ry.  Co.,  267. 
«s»305(6)  (Wis.)  Truck  near  track  not  in- 
tervening but  concurrent  eanse  of  injazy  to 
passenger.— Kaosch  v.  Chicago,  Bfilwankee 
Electric  Ry.  Co.,  257. 

^318(4)  (Mich.)  Evidence  held  by  divided 
court  to  sustain  directed  verdict  becaose  .no 
actionable  negligence  was  shown. — Smith  v. 
Feets.  am. 

«=»320(21)  (Wis.)  Jitney  bus  driver  held  not 
negligent  as  a  matter  of  law.— McCaffrey  v.  An- 
tomoUle  LlsUlity  Co..  lihnited.  Mntnal,  686. 

(B)   Coatrlbatovr  lYcsrliwaee  of  Peraon 
iBlnred. 

«:=9346(2)  (MiDh.)  Evidence  held  by  divided 
court  to  sustain  directed  verdict  because  no 
actionable  negligence  was  shown,  and  injured 
passenger  was  contribntorily  ne^gent  as  mat- 
ter of  law.— Smith  v.  Peets,  S97. 

(F)  BJeotlon  of  PaMM«iis:erM  and  Intradcra. 

«=>370  (Wis.)  Railroad  employ^,  denied  pass- 
age on  train  in  violation  of  pass,  had  no  right 
to  become  blind  passenger. — Herschman  v.  Chi- 
cago. M.  &  St  P.  Ry.  Co.,  613. 
«=»38I(4)  (Wis.)  Testimony  that  conductor 
pushed  deceased  off  fast-moving  train  held  in- 
credible in  view  of  drcumatances.— Herschman 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  613. 

(O)  Paaaenvvra'  Bffecta. 

<g=9395  (Minn.)  As  to  baggage  carried  on 
same  train  with  passenger,  carrier's  liability 
continuea  for  reasonable  time  after  arrival  to 
present  check  and  enable  carrier  to  deliver. — 
White  V.  Chicago,  M.  &  St  P.  Ry.  Co.,  145. 
^>404  (Minn.)  Delay  to  call  for  bas^age 
from  afternoon  of  arrival  until  next  morning 
unreasonable,  and  carrier's  liability  that  of 
a  warehooaeman.— White  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  145. 

«=>408(6)  (Minn.)  Time  liability  continues 
after-  arrival  of  baggage  is  generally  fact  ques- 
tion, unless  facta  are  uncUsputed.— White  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  145. 

(H)  Palace  Cara  and  SleeplBR  Cara. 

^=a4l  I  (Mian.)  Carrier  not  chargeable  for 
passenger's  negligence  in  placing  baggage  in 
aisle  unless  shown  to  have  actual  or  construc- 
tive notice  thereof.- Spallen  t,  Pulfanan  Co., 

233.  - 

keeping  car  company  bound  to  keep  aistes 
properly  ughted,— la. 
Passenger  not  gaSlij  sC  oontribatoijr  ne|^- 
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g«nce  as  matter  of  law  in  leaving  berth  to  go 
to  toilet  when  aisle  is  dimly  lighted.— Id. 
4e94(6  (MIrb.)  Negligeikce   of   sleeping  «ar 
company  in  case  of  passenger  stumblinr  over 
cT^^tS  jnry.— Spallen  t.  Pullman 

CEMETERIES. 

^=94  (Iowa)  City  may  purdiase  land  for  ceme- 
tery.—Dnots  T.  Ames  Cemetery  Ass'n,  443. 

CHANCERVv 

See  Eonlty. 

CHATTEL  MORTGAGES. 

in.  OOKBTKVOnOlf  ABTD  OPBilATIOir. 

(D)  Llex  M«  Prlorltr> 

^138(3)  <N.D.)  Landlord's  lien  AeM  superior 
to  chaUel  mortgagee's  lien.— State  Bank  of 
Bowman  v.  Nelson,  766. 

«»IS7(2)  (N.D.)  Landlord's  lien  held  superi- 
or to  cuattu  mortgagee's  Uen.— State  Bank  of 
Bowman  t.  Nelson,  766. 

▼n.  BBMQTAIi  OR  TRAMSPBR  Or  FHOP- 
HHTT-  BT  MORTGAOOH. 

(A)  RIskta  I.I«bUltteB  of  PartlM. 

«3s»225(2)  (8.D,)  One  purchasing  and  dispos- 
ing of  mortgaged  grain  in  denial  of  mortngee's 
rights  liable  for  coarersion.— Bank  of  Brook- 
ings T.  Aurora  Qrain  Co.,  663. 

IX.  FORBCIiOilVRB. 

^263  (Neb.)  Erldence  heU  to  warrant  di- 
rected verdict  for  plaintiif.— Hennii^  t.  Stan- 
field.  864. 

^=»278  (N.D.)  Chattel  mortgagee  held  gaaty 
-of  conversion  of  mortgaged  crops.— State  Bank 
of  Bowman  v.  Nelsoa,  766. 
4be»283  (N.D.)  Id  chattel  mortgage  foreclo- 
sure proceeding,  where  the  answer  alleges  con- 
version, and  evidence  thereon  is  not  objected 
to,  held  that  defendant  might  have  judgment 
consistent  with  the  pleading  and  proof.— State 
Bauk  of  Bowman  v.  Nelson.  766. 

IsBoes  held  not  restricted  by  prayer  for  prior 
relief  In  auwer.— Id. 

CEULDRBN. 
See  Parent  and  Child. 

CITIBS. 

See  Munidpal  Corporations. 

CIVIL  BIGHTS. 
See  Constitutional  Law.  <S9»83-90. 

COBIMEBCE. 

I.  POWBR  "TO  RBGtTLATB  IN  eBVBRAIi. 

4=»8(6)  (Iowa)  Employee  in  both  intra  and 
inter  state  commerce  can  recover  onLr  under 
federal  set,  ai^  not  under  Workmen**  Oompen- 
sation  Act— O'NeiU  t.  Sioux  (Sty  Term^  Ry. 
Co..  638. 

IE.  8UBVBCTS  OF  RBGirUTION. 

^s>27(7)  (Iowa)  Switchman  in  crew  moving 
empty  car  held  engaged  in  "Interstate  com- 
merce."—CNcill  V.  Sioux  City  Terminal  Ry. 
Co.,  633. 

4=327(8)  (Mlaa.)  Parties  cleaning  ash  pit  tor 
engines  used  in  intrastate  and  interatnte  com- 
merce are  engaged  in  "interstate  commerce." — 
Stavroa  v.  Chicago,  M.  &  St.  P.  B.  Co.,  942. 
^=327(8)  (N.D.)  Section  hand  cleauiog  ice 
from  crossing  held  engaged  in  "interstate  com- 
merce."—Kennelly  T.  Northern  ^c.  Ry.  Co., 
548. 

«=9'27(8)  (Wis.)  Person  returning  from  re- 
pairing interstate  cars  engaged  in  "interstate 
commerce"  under  tbe  federal  act— 'Blditer  t. 
■Chicago,  M.  ft  St.  P.  Ry.  Co.,  616. 
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nr.  INTBRSTATB  COMXBRCB  COM. 
MISSION. 

^=989  (Wis.)  Claim  for  conversion  dependent 
OD  validity  of  rule  held  within  exclusive  juris- 
diction of  Interstate  Commerce  CJonunisaion. 
— Watera  t.  Becker,  167. 

Claims  for  demurrage,  etc.,  arising  out  of 
dispute  over  rule  as  to  reconsignments,  not 
within  eonrt's  jurisdiction.- Id. 

Consignee  invoking  jurisdiction  of  Interstate 
Commerce  Commission  not  entitled  to  sue  for 
overcharges. — Id. 

Consignee  invoking  jurisdiction  tit  Interstate 
Commerce  Commission  as  to  damagea  for  de< 
lay  bound  by  bis  election.— Id. 

COMMERCIAL  PAPER. 
See  ^Hj  and  Notaa. 

COMMISSIONERS. 
See  Public  Serriee  0>nuniB8lon8. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 

<3=3l8(3)  (MblR.)  f^aintilTB  offer  to  return 
excess  received  OTcr  amount  tb  wbidi  he  was 
legally  f-ntitled  held  anffident— Keefe  r.  Jef- 
ferson, 789. 

^»I8(4)  (Iowa)  Agreement  to  settle  for  less 
sum  held  not  to  bar  recovery  of  resaonable 
compensation  on  repudiation  of  settlement. — 
Myerly  v.  Lowery,  881. 

<^23(3)  (Wis.)  MisUke  or  fraud  must  b« 
clearly  establiRhcd  to  impeach  compromise  set- 
tlements in  writing.— Hanley  v.  Ilines,  602. 

CONDISMNATION. 
See  Eminent  Domain. 

CONSTITUTIONAL  LAW. 

See  Statutes,  «»64r-l(H. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

n.  COHBTRVCTION.  OPBRATION.  AND  BN- 
PORCBMBHT  OP  CON8TITU- 
TIONAIi  PROVISIONS. 

•=>I8  (Miaa.)  Constitutional  amendment  re- 
qnirinc  construction  will  be  read  with  the  Con- 
stltubon  as  a  whirie.^t«ta  t.  Houndersheldt, 

234. 

^a»l9  iWit.)  (3ontemporaAeous  le^riation  en- 
titled to  deference. — State  t.  Johnson,  T29. 
4=>23  (Mian.)  A  constitution  should  be  given 
prospective  operation  only,  unless  otherwise 
clearly  manifeMod.— State  t.  Houndersheldt:. 
234. 

«=>43(l)  (S.D.)  Constitutional  objection,  ap- 
pearing on  fttce  of  information,  is  waived  by 
failure  to  demur.— SUte  t.  Blair,  961. 
«ss»43(2)  (Wis.)  Filing  claim  under  statute 
bars  attack  on  validity  of  statute.- Pera  v.  Vil- 
lage of  Shorewood,  623. 

«ss46(2)  (8.D.)  Demurrer  ralafng  constitu- 
tional question  must  state  contentlon^-^tata  t. 

Blair.  961. 

<8=>48  (S.D.)  Court  cannot  infer  legislative  in- 
tent to  validate  fraudulent  transaction  by  en- 
acting curative  statute.—Hines  r.  Sumner,  116. 

III.    DISTRIBUTION   OP  OOYBRNBBNTAI. 
POWBRS  AND  FUNCTIONS. 

(A)   I<eslBUitlv«   Powers  ud  Del*c«M«a 
Tb«v*«f. 

^956  (Mlaa.)  Part  of  act  provtdtng  for  or- 
ganization held  unconstitutional  as  imposing 
nonjudicial  duties  on  probate  judge. — State 
City  of  Naahwaok,  «M. 

^57  (8.D.)  Cnrative  act,  yalidatlng  organi- 
zation of  district  previoualy  adjudged  void  br 
judicial  <deeree,  held  not  exercise  of  judidu 
power.— Ho^aa  t.  Bnydcr,  867. 
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<=s>66(l)  (MIm.}  CoDTiction  for  criminal  ood- 
tempt  1b  not  reviewable  by  appeal.— Campbell 
T.  MoUon  Picture  Mach.  C^eratora.  787. 
4s9tf7  (Mlmi.)  CoDTiciion  ior  criaiuiai  con- 
tempt ii  reviewable  only  by  certtororL— €<amp- 
bell  V.  Motion  Picture  Macb.  Operators,  isl. 
^=»68  (Mini.)  Court  may  fix  attoroey'a  fees 
in  contempt  proceedings  for  services  in  court's 
presence  without  otlier  evidence  of  valued- 
Campbell  v.  Motion  Picture  Mach.  Operator!, 
78T. 

III.  PVKISHUBNT. 


^b57  (8.D.)  Curative  act  held  valid  in  bo  far 
As  it  validates  organization  of  consolidated 
school  district.— Alatalo  v.  Shaver,  872. 
«=3>65  (MllN.)  Statatory  provision  for  organ- 
izing dty  bj  petition  held  not  •  delegation  of 
If  RislatiTe  powar^-State  t.  Citr  of  Nashwauk, 
694. 

(B)  Jmdlolal  Paw«ra  and  Funetfons. 

^70(3)  (Iowa)  Wisdom  of  law  not  matter 
lor  court  to  determine.— State  v.  dander,  53. 


(C)  B]x«c«tlve  Povrera  and  FnnctiOBS. 
^60(2)  (MM.)  Comiicnsation  Act  held  not 
invalid  as  aelegating  judicial  power.— Eirlcler  T. 
General  Baking  Co.,  482. 

T.  PBRBONAL  CIVII.  AND  POLITICAIj 
RIUHTS. 

«=»83(3)  (Mlaa.)  Inhibition  against  imprison- 
ment for  debt  is  not  violated  by  coercing  com> 
pliance  witJi  c<aitcmpt  judgment  allowing  at- 
torney's fees,- (Campbell  v.  Motion  picture 
Mach.  Operators,  78 1. 

«S990  (Mlaa.)  Eojoining  continued  publication 
that  plaJntUTs  business  was  unfair  to  organiz- 
ed labw  Md  not  to  violate  freedom  of  speech 
dause.— Campbell  v.  Motion  Picture  Mach.  Op- 
erators' Union  of  Minneapolis,  Local  210,  In- 
ternational Alliance  of  Theatrical  Stage  Em- 
ployees of  U.  S.  and  (Canada,  781. 

VI,  TESTED  RIGHTS. 

4=3 1 05  (8.D.)  One  cannot  have  vested  right 
to  recover  taxes,  where  Legislatnre  has  con- 
verted moral  duty  to  pay  taxes  into  a  legal  ob- 
ligation.—Alatalo  V.  Shaver,  872. 
«=>IIO  (8.D.)  One  cannot  have  vested  right  in 
injunctional  order  or  decree.— Hodges  t.  Snyder, 
8fi7. 

VU.  OBLIGATION  OF  COJffTRAOTS. 

(R)  Contracta  of  Statra  and  Mnniolpnlltlea. 

«sa|43  (Minn.)  Ordioance  J^eld  attempt  to  im- 
I>air,  village  ct^tract.— First  Nat.  Bank  t.  Til- 
lage of  Buhl.  306. 

VIII.  bhtrospbctive:  and  hx  post 

FACTO  l^AWS. 

«=3(93  (S.D.)  Legislatnre  may  Talidate  by 
curative  act  any  proceeding  wbitm  it  might  have 
authorized  in  advance,  in  absence  of  constitu- 
tional prohibition.— Alatalo  V.  Shaver,  872. 
^=>I97  (Iowa)  New  provision  in  statute  con- 
ferring Jurisdiction  to  try  eseime  held  not  an 
"ex  post-facto  law."— State  v.  Wilson,  886. 

XI.  mm  PROCBJ88  OP  LAW. 

«S9290(I)  (Neb.)  Taxing  in  excess  of  benefits 
of  local  improvements  constitntes  taking  prop- 
erty without  due  process  of  law. — Futscher  v. 
City  of  Bulo.  536. 

^3»3I2  (N.D.)  Statute  authorizing  injunction 
to  abate  bawdyhouse  nuisance  held  not  uncon- 
stitutional as  denying  due  process  of  law.— 
State  T.  McCray,  280. 

CONTEMPT. 

II.  POWBR  TO  FVNISH,  AND  PROCBBD- 
INGS  THBRKFOH. 

«=>44  (8.D.)  Order  to  show  cause  held  a  "mo- 
tion upon  notice,"  within  statute  requiring  mo- 
tion to  be  tried  in  circuit  in  which  the  action  is 
triable.— Mitchell  v.  Morgan,  668. 

Application  to  judge  in  hla  circuit  after  his 
trial  of  action  in  another  circnit  not  consent  to 
hearing  of  contempt  proceedings  in  first  cir- 
cuit.—Id. 

4=963(1)  (8.D.)  Order  adjuddng  defendants 
In  contempt,  void  for  want  of  jurisdiction,  not 
validated  by  order  of  proper  court  holding  the 
contempt  proceedings  in  fall  force.- Mitchell 
T.  Morgan,  566w 


4=»74  (Mini.)  Indemnity  may  not  be  awarded 
party  for  loss  without  proof  of  actual  dam- 
ages.—Campbell  V.  Motion  Picture  Mach.  Op- 
erators, 787. 

CONTINUANCE. 

«397  (towa)  Ruling  on  application  for  contin- 
uance is  within  trial  court's  diacretion.— Welp- 
ton  V.  Marshall.  854. 

^»34  (Iowa)  Admission  that  absent  witness 
would  testi^  as  stated  In  application  warranted 
S^ial  of  continuance.— Gavanagh  v.  O'Connor, 

«=a^  (Iowa)  FacU  held  not  to  show  abuse  «f 
discretion  in  denying  continoancSb— Welpton  r. 
Marshall,  854. 

CONTRACTS. 

See  Assignments:  Bills  and  Notes;  Breach  of 
Marriage  Promise;  Compromise  and  Settie- 
ment;  Covenants;  Exchange  of  Property: 
Frauds,  Statute  of:  Ouaranty:  Release; 
Sales;  Specific  Terformance;  Stipulations; 
Vendor  and  Purehaaer.  ^ 

I.  RBftVlSITElS  AND  VALIDITY. 

(A)  Natare  and  Esseatlal>  In  Geneval.- 

(Wis.)  Elements  stated.- Briggs  v.  Milt- 
er, 163. 

^10(4)  (Neb.)  Contract  giving  buyer  option 
from  which  of  two  mines  coal  uooid  be  abip- 

ged  held  not  void  for  lack  of  mutuality.-— C.  W. 
[uU  Ck>.  V.  Westerfield,  992. 
Provision  leaving  bi^er  at  liberty  to  hm 
same  coal  at  lower  prices  held  not  unilateraL 
— Id. 

«=»I0(4)  (Wis.)  Agreement  tor  sale  of  stock 
employer  to  employ^  held  option  merely. — 
Sqnier  r.  Hamischfeger,  409. 

(B)  Partlea,  Pravosals,  and  Aoeentaaoc. 

«=»22{l)  (N.D.)  Where  offeree  is  under  du^ 
to  notify  offerer  thst  bis  proposal  is  rejected, 
failure  to  communicate  rejection  may  reault  in 
legal  assent.— Lechler  v.  Montana  Life  Ins.  Co. 
of  Helena.  Mont.,  271. 

«=:322(l)  (Wis.)  On  offer  directed  to  class 
of  persons,  acceptance  may  be  by  act  perform- 
ance ol  which  identifies  party,  and  amounts 
to  a  consideration^Briggs  v.  BfiUer,  163. 

(D>  Conalderallon. 

«=s>S4(f)  (Wis.)  Contract  based  on  offer  to 
reimburse  for  loss  through  defendant's  buu- 
ness  ventures  held  without  eonBideration.- 
Briggs  V.  Miller,  163. 

(K)  Validity  of  Aaavnt. 

<e=s>93(2)  (Neb.)  One  may  not  avoid  on  ground 
of  not  attending  to  its  terms  or  not  reading  the 

document  and  supposing  it  different  or  a  mere 
form.— Von  Knuth  v.  Ryan,  81. 
0^99(3)  (towa)  Evidence  held  to  show  con- 
tract was  result  of  undue  influence. — Morse  v. 
Slocum,  22. 

«=»99(3)  (MMk)  Fraud  most  be  estabUsbed 
by  convincing  evidence. — Zimmerman  t.  Feld- 

man,  495. 

II.  CONSTBUCTIOH  AND  OPBRATIOM. 
(A)  General  Rnlea  of  Coavtraetlon. 

<^I47(3)  (Wis.)  Intent  of  parties  to  be  as- 
certained by  entire  document. — Sguier  t.  Ham- 
ischfeger, MB. 
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«=>I52  (Iowa)  Words  constraed  in  rlew  of 
context— First  -Nat.  Bank  t.  Soyal  Indemnttr 

Co.,  9S4. 

4=9 164  (Iowa)  ContemporaneouB  instrufnentK 
should  be  construed  together. — Baroett  v.  Love- 
joy,  1. 

Complete  and  unambiguous  Instrnment  can- 
not be  affected  by  contemporaneous  instru- 
ment.—Id. 

^^170H)  (Neb.)  Practical  interpretation  s^T- 
«n  contracts  by  parties  before  controversy  or- 
dinarily followed.— Edwards  t.  Bastings  Dis- 
tributing Co.,  980. 

Construction  -given  contract  with  reE^ect  to 
time  of  payment  ordinarily  conclusive. — Id. 
*=»I70(1)  (Neb.)  Parties'  construction  before 
controversy  arose  ordinarily  to  be  enforced. 
— C.  W.  Hull  Co.  V.  Westerfield,  092. 
«=»t75(3)  Oowa)  Evidence  held  to  sustain 
finding  that  maker  of  die  for  inventor  did  not 
impliedly  guarantee  suocessfal  job.~CaIdbeck 
Tool  &  Mfg.  Co.  T.  Omnigraph  Mfg.  Oo.,  900. 

in.  MODIFICATION  AND  MBKGBR. 

4=3244  (WU.)  Modification  of  building  con- 
tract to  provide  for  additional  atory  held  not  to 
abrogate  limit  of  cost  of  original  story.— Brock- 
man  V.  Werner,  589. 

®=s247  (Minn.)  Evidence  must  be  'clear  to 
justify  setting  aside  written  eontract  and  sub- 
stituting subsequent  parol  contract. — John  A. 
Stees  Co.  v.  Willis.  391. 

4=>247  (Wis.)  Evidence  held  to  support  find- 
ing that  there  was  no  agreement  to  build  ad- 
ditional story  for  spedfic  sum. — Brockman  v. 
Werner,  589.  , 

IV.  RESCISSION  AND  ABANDONMENT. 

4=a256  (Iowa)  Agreement  to  support  father 
in  return  for  father's  estate  heid  abandoned  by 
subsequent  contract  to  support  for  money 
consideration. — Morse  v.  Slocum,  22. 
^=>266(2]  (Minn.)  Defrauded  party  seeking 
rescission  need  not  return  or  oner  to  return 
the  money  received  under  the  contract  where 
amount  is  liquidated. — Keefe  v.  Jefferson,  789. 

V.  FERFORMANCB  OR  BREACH. 

«::»284(3)  (NJD.)  Architect's  refusal  to  issue 
final  certificate  does  not  preclude  contractor's 
right  of  action.— Dinnie  v.  Lakota  Hotel  Co., 
248. 

<g=3295(l)  (N.D.)  Substantial  compliance  witb 
building  contract  may  occur  through  the  action 
of  both  the  contractor  and  the  owner  who  has 
completed  construction  under  the  contract. — 
Dinnie  v.  Lakota  Hotel  Co.,  248. 
•@=>322(4)  (Minn.)  In  owner's  action  against 
building  contractor,  evidence  held  to  sustain 
finding  for  damages. — Wenger  v.  Anderson,  701. 

TI.  ACTIONS  VOR  BREACH. 

<&=»354  (N.D.)  In  contractor's  action  against 
owner,  verdiot  held  not  to  show,  as  matter  of 
law,  a  failure  to  substantially  perform.— Dinnie 
T.  Lakota  Hotel  Co.,  248. 

CONVEBSION. 

See  Trover  and  Converaitni. 

C<mFOR&TI0NS. 

See  Banks  and  Banking:  Carriers;  Electric- 
ity; Oas;  Municipal  Corporations;  Public 
Service  Commissions ;  Itailroads ;  Street 
Railroads. 

I.   INCORPORATION  AND  ORGANIZATION. 

(Mich.)  Have  existence  independent  and 
separate  from  that  of  members.— Brooka  v. 
Buys,  472. 

m.  CORPORATE  NAME,  SEAL,  DOMICILE, 
BY-LAWS.  AND  RECORDS. 

^s»57  (Minn.)  By-law  not  expressly  author- 
ued  b7  statute  or  articles  may  operate  as  con- 


tract between  corporattcni  and  membeia.— 
Strong  T.  Hinneapolia  Automobile  Trade  Aas'n, 
800. 

IV.  CAPITAIi,    STOCK,    AND  DIVUMBUDS. 

<A)  Nature  mm  A   Amount  of  Capital  aad 
Shaves. 

<S=s>00  <Mlcti.)  Capital  stock  Is  the  property 
of  corporation  and  is  a  trust  fund  for  cor- 
poration and  creditors.— Brooks  t.  Buys,  472. 

(B)  Snbseriptloa  to  BtoelE. 

<g=>76  (Iowa)  Subscription  to  »toA  goremed 
by  seme  principles  as  other  contracts.— Farm 

Lands  Development  Co.  v.  Taft,  431. 
^»79  (Neb.)  Company  not  liable  oa  agent's 
oral  supplemental  agreement  with  porchaser  of 
stock  which  by  the  terma  of  the  written  agree- 
ment he  has  no  authority  to  make. — Schuster 

V.  North  American  Hotel  Co.,  87, 

€=>79  (tiett.)  Contract  held  to  bind  corpora- 
tion to  issue  stock  to  whomsoever  stock  des- 
man might  direct  for  bis  commiflsiona.— Moore 
V.  Huffman  Bros.  Motor  Co.,  351. 
4»80(2)  (Neb.)  Provision  in  subscription  con- 
tract held  not  to  relieve  company  of  responsi- 
bility for  agents'  fraudulent  representations.— 
Schuster  v.  North  American  Hotel  Co.,  87. 
€=>80(r)  (Iowa)  To  constitute  fraudulent  rep- 
resentation to  buyer  of  stock  as  to  manufac- 
turing plant  to  be  built,  it  must  be  shown  that 
representor  knew  at  time  statement  was  false 
end  there  was  no  intention  to  build.— City  Nat. 
Bank  of  Auburn,  Ind.,  v.  Mason,  30. 
^=38 1  powa)  Conditional  subscriptioD  to 
stock  binding  on  compliance  with  conditions. — 
Farm  I^ands  Development  Co.  v.  Taft,  431. 

Recovery  may  be  bad  on  a  subsorlption  for 
additional  stock  made  on  oonditiona  biOj  com- 
plied with. — Id. 

€=^82  (Neb.)  Where  a  subscription  contract 

Erovides  that  only  printed  conations  shall 
ind,  agents  making  oral  promise  to  repurchase 

stock  act  without  authority. — Schuster  t.  North 
American  Hotel  Co.,  87. 

®=>86  (Iowa)  In  general  subscriptfona  in  ex- 
cess of  authorized  capital  stock  are  void. — 
Farm  Lands  Development  Co.  v.  Taft,  431. 

Oversubscription  to  authorized  issue  of  stock 
not  to  be  validated  on  principle  of  estoppel. 

Subscriber  Aeld  bound  by  agreement  to  pay 
for  additional  stock,  an  orersnbacriptlon  not 
being  inTolved  in  sneb  case.— Id. 

(C)  Imune  of  CertlAcates. 

^99(2)  (Mich.)  Real  estate  for  which  stock 
issued  held  to  belong  equitably  to  corporation. 
—Brooks  V.  Buys,  472. 

<D)  Twmmmtmr  of  Uaraa. 

€=>ti6  (Wis.)  Rights  under  option  for  pur- 
chase of  corporate  stock  held  forfeited  by  ter- 
mination of  employment.— Squier  t.  Hamisch* 
feger,  408. 

V.  MEMBERS  AND  STOCKHOLDERS. 

(A)  Rlvhta  and  Llabllltlea  aa  to  Oorpo- 
r  at  Ion. 

«s9l73  (Minn.)  One  whose  membership  has 

terminated  cannot  question  validity  of  by-law 
authorizing  repayment  of  membership  fee. — 
Strong  V.  Minneapolis  Automobile  Tradie  Ass'n, 
800. 

By-law  providing  for  repayment  Of  member- 
ship fee  held  reasonable. — Id. 

Member  not  to  be  expelled  without  oppor- 
tunity to  be  heard  where  proper^  rights  af- 
fected.—Id 

(D)  LlalillltT-  for  Corporate  Defets  aaJ  - 
ActM. 

^222  (Mich.)  Creditors  have  right  to  relj 
on  representatisns  of  record  as  to  mtmvf  <t 
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property  paid  in  for  stock.— Brooks  t.  Buys, 
472. 

Stockholders  selling  real  estate  equitably  be- 
lODginK  to  corporation  held  to  faave  made  a 
dismbution  of  capital  assets.— Id. 

Distribation  of  capital  assets  held  a  cod- 
structiTe  fraud  on  sabseqaent  creditors.— Id. 
«=»244(l)  (Mich.)  Stockholders  failing  to  con- 
vey proper^  for  which  stock  issued  liable  to 
creditors  becoming  such  after  transfer  of  their 
stock.— Brooks  t.  Buys,  472. 
«=>262(3)  (Mioh.)  Stockholders  field  not  enti- 
tled to  deny  legal  organi^Btion  of  corporation 
when  sued  for  amount  they  nhould  have  paid 
for  stock.- Brooks  t.  Buys,  472. 
es»273  (Midi.)  Distribution  of  assets  for 
which  stockhoidera  were  liable  held  only  of 
amount  withdrawn  from  corporation  less 
amount  paid  creditors.— Brooks  v.  Buys,  472. 

VI.  OFFICBRS  AMD  AGBHITS. 
<C)  RIsrhta,  DntlM,  nnil  I.labllHIes  aa  to 
CorpoFatlun  AJid  It*  Members. 

^»308(l)  {Mich.)  Test  of  implied  contract  to 
pay  for  services  stated. — Spence  t.  Sturgis 
Steel  Go-Cart  Co..  393. 
«=>308(ll)  (Mich.)  Finding  that  corporation 
employed  director  to  superintend  reconstruc- 
tion of  building  and  impliedly  agreed  to  pay 
reasonable  compensation  sustained.— Spence  t. 
8targis  Steel  Go-Cart  Co»  398. 
«=3308(ll)  (Wis.)  Whether  director  waived 
salary  held  for  jury.— Nelson  t.  Caddo-Texas 
Oil  Tisnds  Co..  165. 

«=»320(l)  (Wis.)  Action  against  officers  of 

foreign  corporation  held  maintainable  In  state. 
—State  V.  Circuit  Court  of  Dodge  County.  732. 
®=>324  (Iowa)  Falnity  of  items  in  corporate 
statement  held  admissible,  though  not  pleaded, 
to  prove  falsity  of  item  pleaded.— State  t.  Hc- 
Dougal,  929. 

FalHe  statement  as  to  cost  of  selling  stock 
conspicuously  printed  on  corporate  statement, 
held  part  thereof  and  material.— Id. 

TU.  CORPORATE]  POWBR8  AHD 
UABIUTIBS. 

(B}  Repwacnt&tlon  of  Covporatlott  br  Of- 
lleers  and  AKemta. 

<=>422  (Neb.)  Admissions  of  officer  or  agent 
of  corporation  as  to  matter  over  which  be  has 
control  binding  on  it.— IMrks  v.  Ensign  Omni- 
bus &  Transfer  Co.,  S25. 

(Wy  civil  Aetlona. 

4=>503(t)  (Iowa)  Maintaining  place  of  bual- 
ness  in  county  where  an  action  is  bronght  is 
Question  of  fact.— Babb  v.  Herring  Motor  Co., 
672. 

«=s>S03(3)  (Iowa)  Finding  that  defendant  cor- 
poration maintained  place  of  business  in  coun- 
ty Boatained.- Babb  v.  Herring  Motor  Co.,  672. 

VIII.  INSOLVBNCY  AND  RKCBIVEiRS.  - 

«9560(5)  (MIrti,)  Sale  of  insolvent  creamery 
company's  property  and  assets,  without  right 
to  redeem,  heid  proper.— National  Bank  of 
Commerce  v.  Corliss,  717, 

IX.   RBnrCORPORATION   AITO  RBORGAV- 
ICATION. 

«=o576  (N.D.)  Sale  6t  assets  by  directors  aft- 
er charter's  eipiration  held  voidable  at  ele^-tion 
of  stockholders  not  notified. — Langer  v.  Fargo 
Merrantile  Co..  104. 

Where  charter  terminated,  and  busineHS  con- 
tinned  by  new  corporation  taklns  benefits  of 

{;ood  will,  a  stockholder  not  notified  may  fol- 
ow  his  property  into  the  new  corporation  or 
recover  money  judgment.— Id. 

xi.  oi8solvtion  amd  forfbiiturbi  op 
franchise:. 

«=»6I9  (N.D.)  Direetora  of  dissolved  corpora- 
tion continuing  after  expiratioa  of  charter  AeJd 


trastees  for  stockholders.— Langer  t.  Fargo 
Mercantile  Co.,  104. 

In  suit  against  directors  as  trustees  for  ac- 
counting services  of  certified  accountant  not 
allowable  as  costs.— Id. 

^629  (N.D.)  Where  business  is  continued 
after  expiration  of  charter,  dividends  distrib- 
uted held  stockholders'  oroperty,  and  not  to  be 
applied  on  liquidation  daims  to  reduce  rea  of 
t&e  tniat.- Langer  v.  Vugo  Mercantile  Co., 
104. 

Good  will  attaches  to  corporate  bnaineas  the 
same  as  to  partnership  business,  and  trustees 
on  dissolution  must  account  therefor.- Id. 

Good  will  of  corporation  paying  large  divi- 
dends after  charter  expired  held  to  have  sub- 
stantial value,  to  be  measured  in  money. — Id. 

Good  will  of  corporation  must  be  disposed  of 
by  its  trustees  to  best  advantage  for  stock- 
holders.— Id. 

XII.  FORBiaN  CORPORATIONS. 

•e=»665(3)  (Wis.)  Creditors  and  stockholders 
of  foreign  corporations  not  without  remedy  in 
this  state  for  fraudnlent  conduct  of  officers, 
though  it  may  interfere  with  internal  manage* 
ment.~-State  v.  Circuit  Court  of  Dodge  Coun> 
ty,  732. 

$=»666 '  (Wis.)  Venae  statute  as  actions 
against  corporations  "existing  under  the  law 
of  this  state"  held  to  include  foreign  corpora- 
tions.—State  v.  Circuit  Court  of  Dodge  Coun- 
ty. 732. 

Foreign  corporation  to  be  sued  in  county 
where  it  has  {ts  principal  office  or  where  cause 
of  action  arises.— Id. 

Cause  of  action  removed  to  county  where 
principal  place  of  business  of  foreign  corpora- 
tion existed.— Id. 

COSTS. 

ni.  our  APPEAL  OR  ERROR,  ANT)  OK 
NEW  TRIAL  OR  MOTION  THBRRFOR. 

«s»260(5)  (S.D.)  Damages  for  demurring 
merely  for  delay  not  awarded  on  appeal  from 
order  overruling  demurrer.— Woatera  Sure^ 
Co.  V.  Scbroeder,  562. 

COUNTIES. 

II.  GOTBRNHENT  AMD  OFFICERS. 
(D)  Oillcera  a*d  Asentn. 

«=»65  (Wis.)  Constitutional  provision  limiting 
terms  of  county  officers.— State  v.  Johnson,  729. 

COUBTS. 

See  Contempt;'  Criminal  Law.  <->84  00;  Judg- 
es; Justices  of  the  Peace. 

I.  VATtTRB,  EXTBNT.  AMD  EXERCISE  OF 

JDRIBDICTIOS  IN  OBNKRAI*. 

«=»I8  (Iowa)  No  Jnrlsdictioii  to  attack  deed 
of  land  in  another  state.— Ross  v.  Lawrence, 

455. 

^=>30  .  (Neb.)  Municipal  court  has  Jurisdic- 
tion to  try  case  and  enter  Judgment,  notwith- 
ntanding  adjournment  of  case  for  more  than 
90  days.— Wagner  t.  TTBicoi  Stodtysrds  Co.  of 
Omahfi.  996. 

Municipal  court  has  Jurisdiction  to  enter 
jadgment  on  date  fixed,  in  view  of  parties'  con- 
tinuance Btiptilation.- Id. 

Municipal  court  kdd  not  to  have  loat  juris- 
diction by  setting  case  over,  where  actually 
engaged  in  trial  of  another  case  at  time  set. 
-Id. 

II.  BSTABLISHMBNT,  ORGANIZATION.  AND 

PROCEDURE  IN  OBNBRAL. 

(O)  Rnlea  of  Conrt  mnA  Uondwet  of  Baal* 
neaa. 

4=»82  (lewa)  Supreme  Court  cannot  waive 

compliance  with  rules  eonfoiming  to  statute. 
— Arends  v.  Frerichs,  457. 
9»82  (8.D.)  Rules  for  trial  courts  cannot  be 
waived  by  parties  even  with  the  court's  eon- 
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•ent— Presho  Stmte  Bank  t.  Northweatern 
HiUiDK  Co.,  S60. 

(D)    Ralea    of    DePlKloiii  Adiadicatlons. 
Opinions,  and  Records. 

4=»92  (MIeh.)  Bxpression  of  oplDion  as  to 
welitht  of  evidence  upon  reversu  of-  diiected 
Tordict  held  obiter  diotnm. — KoBoicki  v.  Fere 
MRrquette  Rj.  Co^  493. 

«a»92  (Wis.)  Decision  by  court  of  laet  resort 
on  rorrelated  subject-matter  is  not  mere  obiter 
dlctnm,  but  is  at  least  judicial  dictnm.— Chase 
V.  AmericHD  Cartage  Co..  5fl8. 

Supreme  Court's  statemeut  that  it  would  no 
louKer  recognize  rule  in  previous  opinion  which 
court  had  been  asked  to  extend  as  a  valid  rule 
Ar/rf  not  obiter  dietoiD.— Id. 

Decision  of  court  of  last  resort  of  question 
germane  to  controverey  is  not  dirtum.— Td. 
«»l02<i)  (N.D.)  Statute  may  not  be  held 
unconstltutiimal  onlesa  four  Supreme  Conrt 
l^es  so  decide.— WOson  v.  City  of  Fargo, 


•118(4)  (Neb.)  Court  at  subsequent  term 
nay  amend  or  correct  records  to  conform  to 
facts.— Amos  v.  Elchenberger.  330. 

I6(S)  (8.D.)  Records  cannot  be  correct- 
ed by  interlineanon  and  mutilation  of  files.— 
State  T.  NyBtrom,  760.  '  . 

m.  COCKT8  OF  GBUBRAL  oricihal 
JVRimilCTION. 

(B)  Court!  of  Partlcnlar  State*. 

«S9158  (Wis.)  Circuit  court  has  jurisdiction 
of  actions  based  on  general  offer  to  indenmify 
for  loss.— Brigis  t.  Miller,  168. 

V.  COURTS  OP  PROBATE  JURISDICTION. 

9=>I98  (Wis.)  Power  of  coonty  court  over 
property  of  deceased  person  not  impaired  by 
lapse  of  time.— In  re  Beeve's  Guardianship, 

736. 

<E:=>202(5)  (Iowa)  Proceedings  in  probate  not 
triable  de  novo.— Caldwell  v.  Caldwell,  B8. 
«s>2a2(5)  (Wis.)  Probate  court'e  decree  may 
be  annulled  when  shown  to  be  without  founda- 
tion in  law  or  in  fact.— In  re  Beeve's  Guard- 
ianship, 786. 

VI.  COITRTS   or  APPRLLAVB  JURI8DIC- 

TIOH. 

(A)  Qponmda  of  JvriadletlOM  im  General. 

4=9204  (N.D.)  Supreme  Court  under  its  pow- 
er of  "superintending  control"  may  control 
course  of  litigation  so  as  to  prevent  injustice. 
—State  V.  District  Court  of  Stutsman  County, 
381 

«=^207(l)  (N.D.)  Supreme  Court  authorized 
to  vacate  order  of  district  court,  restraining 
deposit  of  state  funds  as  required  by  law;  re- 
straining order  against  officers  vacated  in  exer- 
cise of  power  of  snperintendlnf  control.— State 
V.  District  Conrt  of  Stntaman  Oonnty,  381. 

COVENANTS. 

III.  PBRFOBMAHCB  OR  BREACH. 

<S=>92  (Ittwa)  Use  of  poles  on  right  of  way 

held  notice  to  subsequent  grantees,  so  that  con- 
veyance did  not  breach  covenant  in  easement 
grant.— Bliller  v.  Electric  Service  Co.,  37. 

rv.  AonoHs  for  brbach. 

•s»l22  (Iowa)  Evidence  %eJd  not  to  show  sale 
to  bona  tide  purchaser  after  conveyance  by  un- 
reeorded  deM.-4IIller  t.  Electric  Service  Co., 
37. 

CRIMINAL  LAW. 

See  Asaault  and  Battery,  «=>92;  Burglary; 
Ehnbesslement;  Grand  Jory;  Homicide;  In- 
dictment and  Information ;  liSrceuy;  Pardon; 
l^rjary;  Bape,  «Ea»40-50:  Seduction.  «=a>34- 


I.  HATDBB    A1>D    BU»B1ITS  OT  OBm 
AND  DBFBIfSBS  U  GBHBBAIb 

(Wis.)  Harder  is  a  eamauoL-iKw  offense, 
of  wbich  statute  is  mereilr  dedaratoiy^Bx 

parte  Carlsui,  722. 

lU.  PARTIB8  TO  OFFBITSBfl, 

«=»5»(5)  (Wis.)  One  atding  and  abetttag  is 

guilty  as  principal.— Ex  parte  Carlson,  722. 

Party  present,  aiding  and  abetting  to  be 
prosecuted  as  a  principal.— Id. 
9=s>8l  (Wis.)  Accessory  must  be  prosecuted 
as  SQdi.— Ex  parte  Carlson,  722. 

IV.  Jl'RISDICTION. 

4S=»84(I)  (Iowa)  Xew  provision  in  atatute 
conferring  jurisdiction  to  try  escape  held  not 
an  "ex  post  facto  law."— State  v.  Wilson.  686. 
^=»99  (Wis.)  If  complaint,  indictment,  or  in- 
formati<m  is  invalid,  court  ia  without  jarisdic- 
tlon.— Ex  parte  Carlson,  722. 

T.  VBMUB. 

(A)  Place  of  Brfavlnv  Proaeeatlon. 

«=>1i2(l)  (Mian.)  Defendant  taMng  order  for 
C.  O.  D.  shipment  of  liouor  from  another 
county  may  be  prosecuted  in  county  where 
order  was  tafcen.— State  v.  Brown,  9w. 

X.  BVIDBMCB. 

(A)  Jvdtolal    Hotlec,    Pre«amptlona,  amd 

Bnrden  of  Proof. 

«=:»3I5  (MIna.)  Proof  that  plaintiff  was  ■ 
manager  at  one  date  ia  not  proof  that  be  was 
a  manager  at  preceding  date.— State  v.  Brown, 
946. 

(B)  Facte  In  laane  and  Relevant  to  I»- 

■nea,  and  Res  tieatie. 

^338(1)  (iowa)  Not  proper  to  admit  evi- 
dence not  relevant  to  defendant's  guilt. — State 
V.  Banoch,  436. 

9=>338(i)  (Iowa)  Evidence   most  be  perti- 
nent to  issue.— State  v.  Potter,  019. 
^»33a(l)  (Iowa)  Logically  relevant  facta  are 
^miaaible;  "relevancy."— ^ate  v.  McDougal, 

«=»359  (Iowa)  Proof  tending  to  incriminate 
another  must  be  confined  to  substantive  facta. 
—State  V.  Banoch,  436. 

^363  (Iowa)  Bes  gests  cannot  be  deter- 
mined by  fixed  meaaure  of  time  or  diatance.— 
State  V.  Brooka,  46. 

Statements  to  be  part  of  rea  geate  muat  not 
be  narrative  of  past- occurrence.— Id. 

Self-serving  declaration  may  be  admissible  if 
part  of  the  res  gestce.- Id. 
«=>364(}/3>  (Iowa)  Statements  of  accused  not 
admissible  as  rea  geatn  onlesa  exelodi&f  pre- 
sumption of  premeditation  and  fabrication. — 
State  V.  Brooks.  46. 

®=>364(6)  (Iowa)  Defendant's  statementa  on 
returning  home  after  shooting  deceased  kM 
not  rea  geatte.— State  v.  Broobi,  46. 
«S9365(2)  (Mian.)  Defendant's  statement  of 
bis  commission  of  similar  Crimea  not  a 
part  of  rea  gesUe.— ittate  v.  Friend,  241. 

(O)  other  ORonaeSf  aad  CJkanMtor  mt  Ae- 
ewaed. 

4=»369(5)  (Iowa)  Evidence  of  f o^ed indorae- 
ment  held  admissiule  in  prosecution  for  laKcnj 
of  notes.— Sute  v.  Potter,  819. 
«s336g(6)  (MlMK.)  Defendant'a  atatnaent  of 
hla  commission  of  similar  crimes  Mi  inaitaaia- 
sible  as  evidence  of  other  diseonoected  aind  ia- 
dependent  crimes.— State  v.  Friend.  241. 

(0>  Materiality  aad  Coaa*etea«r  la  Gaa- 
eral. 

<8=»395  (MIeh.)  Whisky  falBng  from  defend- 
ant's person,  in  scuffle  with  officer  seising  him 
to  obtain  it,  not  admissibte.— Peopls  t.  Mar- 
gdia,  488. 
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{B)  Best  ftBd  Seeondarr  »Md  DenaoBBtr*" 
tive  Bvidcaee. 

4»398(l)  (Iowa)  Eridence  must  be  the  best, 
—State  V.  Potter,  919. 

9=»400(7)  (Iowa)  Parol  eTidence  admiBuble 
to  ahem  contents  of  •t<den  notes  if  lost.— State 
V.  Potter,  819: 

<F)  AdnUiKtOBS,  DeclKratloit*,  mmi  Hoa.r- 
aftT< 

^=3413(1)  (Iowa)  Acmsed's  BeU'Serrinir  dee* 
larations  not  adntiBsible.— State  t.  Brooks,  46. 

Defendant's  statements,  on  returning  home 
after  shooting  deceased  held  self-serving. — Id. 

(J>  T««tlBioii7  of  Aceompllees  and  C*do- 
feadaats. 

«=»507(7)  (Minn.)  In  proseeutioa  for  etata- 
tor7  rape,  the  prosecntrix  Is  sot  an  "accom- 
plice" within  the  statute  reqiUring  corrobora- 
tioD.— State  r.  Dahl,  680. 
^3510  (Neb.)  CoDvicticm  may  rest  on  accom- 
plice's uncorroborated  evidence  and  other  testi- 
mony satisfying  beyond  reasonable  doubt.— 
Dyson  T.  State.  984. 

(K)  CoBteatHon*. 

«=>535p)  (MIm.)  Confession  will  not  war- 
rant conviction  unless  corroborated  br  inde- 
pendent evidence  of  corpus  delicti.— «tate  v. 
Wylie,  70T. 

(Ij)  BTld«a««  at  Prellialaarr  BaaialaaUon 

or  at  Pormer  Trial. 

^»S43(I)  (MIoh.)  Testimony  of  absent  wit- 
ness on  MVhminary  trial  held  admissible  Where 
witness  has  disappeared.— Paofdo  t.  Scbepps, 

608. 

(M)  W«lBht  and  SnOlclcBcr. 

^=»S52(2)  (Minn.)  Circumstances  relied  on  for 
conviction  must  be  proved,  and  not  presumed.— 
State  V.  Wylie,  707. 

4s»S56  (lowa)  State  bound  by  evidence  it  in- 
troduces.—SUte  T.  Potter,  919. 
«=»56((i)  (lowa)  Proof    beyond  reasonable 
doubt  of  every  essential  Ingredient. — State  v. 
Potter,  919. 

«»56l(2)  (lowa)  Indictment  must  allege 
ownership  of  property,  and  proof  most  sDs- 
tain  averment  beyond  reasonable  donbt. — State 
T.  Potter,  919. 

<^563  (lowa)  Corpus  delicti  may  be  proven 
circumstantial  evidence.— State  v.  Kelley, 

XII,  TRIAL. 

(B)  Omvm  mmA  Coadaet  of  Trial  Id  Oea- 
•raU 

«»649(4)  (Minn.)  Befuaal  to  take  recess  to 
permit  defendant's  counsel  to  confer  with  his 
client  tt^d  not  error.— fitate  v.  Swan,  581. 
«==>656(3)  (Mlin.)  Bebuke  of  defebdonrs 
counsel  (or  asking  seemingly  impertinent  ques- 
tion of  state's  witness  had  too  seTere.-^tato 
r.  Jensen,  68L 

(C)  Roeeptloa  of  Bvldeace. 

«»A78(I)  (8.D.)  Evidence  held  to  show  all 
acts  were  one  transaction,  so  that  election 
was  unnecessary. — State  v.  Blair,  961. 
«3XMt3(l)  (Nsfeu)  Admission  in  rebuttal  of 
letter  from  defendant's  wife  to  defendant  held 
«rror.— Porter  t.  State,  1006. 

<B>  Ararniaents  and  Condact  of  ConnsoL 

4=s>720(2)  (lowa)  Inaccuracies  in  statement 
of  evidence  not  misconduct  in  legal  senae.— 
State  V.  Chrifltianson,  462. 
4s>72i(5)  (Mich.)  Prosecuting  attorney's 
statement  hold  not  violation  of  statute  forbid- 
ding comment  on  defendant's  failure  to  testify. 
—People  V.  Lowrey,  396. 

^>722(2)  (M)nn.)  In  prosecution  for  statu- 
tory rape,  suggestions  by  prosecutor  as  to  de- 
fendants  wealth,  association  with  girls,  and 
-drinking  Aeftf -impM^^^tate  T.  Vriend.  2tt. 
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^»730(2)  (lowa)  Error  in  opening  statement 
of  prosecuting  attorney  to  jury  held  cured  by 
admonition  of  court. — State  v.  Christianson, 
462. 

(F)  Pcovlnee  of  Comrt  and  Jnry  la  gen- 
eral. 

^742(2)  (Neb.)  Weight  of  accompUca's  tes- 
timony is  for  the  jnry. — Dyson  v.  State,  9S4. 

(G)  Heeeaaltr*  Reaaialtes.  and  Sufllolenoy 
of  InMtm«Uona. 

«=»770(2)  (towa)  Defendant  entitled  to- have 
theory  explained  to  the  jury.— State  T.  Brooks, 
46. 

«3»775(6)  (lowa)  Instruction  on   alibi  hsld 
not  erronsoos.— State  v.  Banodi,  436. 
«»780(l)  (Nab.)  Directing  jury  to  cautious- 
ly consider  testimony  of  accomplice  proper.— 
Dyson  v.  State.  984. 

4E=>80e(4)  (lowa)  Ordinarily  sufficient  to  de- 
fine crime  in  language  of  statute.— State  v. 
Baooch,  436. 

«s>8l4(3)  (Mlaa.)  It  is  not  error  to  refuse 
iastmctionB  not  aiOlicable  to  the  facts.— State 

V.  Ford,  812. 

«=>8I6(4)  (Nab.)  Instmctioil  omittinc  ele- 
ments of  offense  errtmeous.— Altia  t.  State, 
624. 

(R)  Rcqn«atK  for  Instroctlon*. 

«=>B25(3)  (Mlai.)  Plaintiff  could  not  object 
to  instruction  on  self-defense  in  absence  of 
request  for  more  specific  instruction.— State  v.* 
MUler.  803. 

«s>829(l)  (Minn.)  It  is  not  error  to  refose 
instructions  on  matters  covered  by  others.— 
State  V.  Ford,  812. 

«s9829(i)  (Neb.)  Refusal  of  instruction  on 
matter  covered  oj  one  given  is  not  error. — 
Dyson  v.  State,  984. 

«=>836  (Minn.)  Defendant  not  entitled  to  copy 
of  court's  charge  before  final  argument — State 
V.  MiUer,  808. 

XIII,  HOnoVS  FOR  NBW  TRIAI<  AMD  IIT 
ARRBHT. 

•S=»9I9(3)  (Minn.)  Bcfusal  of  new  trial  for 
misconduct  of  prosecuting  attorney  held  not 
abuse  of  discretion.— State .  v.  Miller,  142. 
«=>9I9(5)  (Minn.)  Objection  to  argument' 
comes  too  late  on  motion  for  new  trial.— State 
V.  Miller,  142. 

^938(1)  (Minn.)  Cumulative  testimony  held 
not  to  warrant  new  trial. — State  v.  Miller,  142. 

XIV.  JVDOMBNT,  SBlfTpiNCB,  AND  FINAf. 
COMMITMBNT. 

«=»980(l)  (Wis.)  Where  iqformatioQ  did  not 
charge  first  denree  murder,  conviction  thereof 
upon  plea  of  gtulty  was  error.-^Ez  parte  Carl- 
son, 722. 

^=3980(2)  (Wis.)  Where  information  charges 
an  offense  including;  others  on  plea  of  guilty, 

Sood  practice  requires  a  definite  finding  as  to 
egree  of  offense.— Ez  parte  Carlson,  722. 
«»989  (Wis.)  Accused's  right  to   say  why 
sentence  should  not  be  pronounced  Is  not  a 
mere  formali^.— Ex  parte  Carlson,  722. 

XT.  APPEAL  AWD  BRROR,  AMD  OBR- 
TIOBARI. 


(A)  Foi 


«f  Rcmvdr,  Jurlsdletlan, 
Rlvht  of  RoTlew. 


and 


«=>t023(2)  (lowa)  Buling  sustaining  directed 
verdict  of  acquittal  is  final  though  no  formal 
judgment  entered.— State  v.  McDougal,  929. 
«=»i024(I2)  (lowa)  No  appeal  from  judg- 
ment for  costs  against  state  in  criminal  case. 
— Sute  V.  McDoogsl,  028. 

(B)  Preaeatatlon  and  Reaomtlon  in  Low- 
er Gonrt  of  Oronnds  of  R«Tlevr. 

«=»I032(0  (Mteh.)  Assignments  attacking  in- 
formation  not   ctnisidered   where  dsCesoant 

Sileaded  add  did  not  question  information  be* 
ow.— People  T.  SekeljB,  479; 
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4s>l036(l)  (Midi.)  Admission  of  evidence  not 
reriewed  when  no  objection  made—People  t. 
Sekelyn,  479. 

^=>I044  (Iowa)  Admission  of  evidence,  on 
promise  to  connect  it  with  defendant,  not  ground 
for  rereraal,  in  absence  of  motion  to  strike.— 
State  V.  Christiansen,  462. 
<3=3|044  (MIoh.)  Failure  to  strike  testimony 
not  considered  without  motion  to  strike. — Peo- 
ple V.  Sekelyn,  479. 

Submission  of  cause  not  open  to  attack  when 
there  was  no  motion  for  directed  verdict  and 
requests  recognized  issue. — ^Id. 
«S3|055  (Mtoh.)  Remark  of  counsel  not  con- 
sidered without  exception. — People  v.  Sekelyn, 
479. 

^9(059(1)  (Wit')  Exceptions  cannot  bring  up 
whole  case.— State  v.  Corscot,  179.' 

Exceptions  mast  incorporate  relevant  evi- 
dence or  proceedings.— Id. 

<9S91063(4)  (MIeh.)  Evidence  not  weighed 
without  motion  for  new  triaL— People  t.  Sek- 
elyn; 479l 

(I^  RmwA  PrMe«aiMca  Hot  Im  Ba^ 

ord. 

«=9|  I  f4(2)  (Minn.)  On  appeal  Supreme  Court 
cannot  consider  matters  not  set  forth  in  set- 
tied  caae  or  bfll  of  exceptions.— State  v.  Swan, 
581. 

(P)  DlamlBMl,  Hearlnv,  and  Rehearing. 

^»II32  (lawa)  Court  will  not  refuse  hearing 
becanse  arguments  not  filed  in  time,  where  no 
prajodice  appearar-State  t.  HcDougal,  029. 

(Q)  Hcvlevr. 

«=ot  137(5)  (Minn.)  In  prosecution  for  wife 
abandonment,  evidence  of  conversation  between 
attorney  and  defendant's  wife  held  not  preju- 
didal  error.— SUte  v.  Ford,  812. 

138  (Iowa)  No  retrial  on  appeal  by  itate. 
—State  V.  Kelley.  834. 

«s>ll44(5)  (lom)  Prestmt^wi  Is  tn  favor 
of  appellate  court's  jorisdiction.- State  T.  Hc- 
Dougal, 929. 

<S=9M59(5)  (Iowa)  Supreme   Court  will  not 
^sturb  verdict  of  conviction  where  supported 
by  evidence.— State  v.  Bouma,  887. 
^»l  165(1)  (Iowa)  Denial  of  motion  to  sub- 
mit case  as  of  date  on  which  appellant's  argu- 
ment should  have  been  filed  held  not  prejudi- 
cial.—SUte  V.  McDougal,  ,929. 
«=all66</2(i2)  (Mina.)  Rebuke  of  defendant's 
coumel  toe  asking  seemingly  impertinent  gaes- 
tion  of  state's  witness  had  too  severe  and 
prejudicial. — State  v.  Jensen,  581- 
^1160(12)    (Minn.)   In  prosecution  for  wife 
abandonment,  evidence  of  conversation  between 
the  attorney  and  defendant,  held  not  prejudicial 
error.— State  v.  Ford,  812. 

«=>ll70!/2(>)  (Mich.)  Reversible  error  not  to 
permit  accused's  counsel  to  inspect  memoranda 
of  vrltness.— People  v.  Scbepps,  606. 
4s»ll7l(3)  (Iowa)  Misstatement  of  prosecu- 
tor in  argument  held  not  ground  for  reverspl. 
—State  V.  (^ristianson,  4ffit. 
^=>l  173(2)  (Mioh.)  Instruction  defining  "prac- 
tice of  medicine"  uionld  racornlae  exceptions, 
but  failure  held  not  prejndidal.— People  v. 
Sekelyn,  479. 

(H)    DetervlnatlOB    mnA    DlsyosltiaB  ot 

^bIISS  (Iowa)  Authority  of  Supreme  Court 
to  commute  sentence.— State  v.  Oluider,  S3. 
^>l  183  (Iowa)  Judgment  for  fine  In  excess 
of  authority  ordered  reduced. — State  v.  Braf- 
ford,  626. 

^1186(4)  (Neb.)  Reversal,  for  errors  not 
reralting  in  substantial  miscarriage  of  justice, 
improper.— Porter  State,  1006. 
^»II89  (Iowa)  Gnnse  reversed  on  atate'a  ap- 
peal not  remanded  where  defendant  waa  ac- 
qnitted^Ute  v,  McDoi«al,  829. 


CURATIVE  ACTS. 
Sea  CionBtitatLonal  Law,  ^193. 

DAMAGES, 
m.  ORomrDa  and  subjects  or  com- 

PBNSATORY  DAHAGBS. 

(A)  Direct  or  Remote,  Contln^eiit,  or  Pros- 
pective Conse^menoes  or  Lomcs. 

€=»32  (Iowa)  Compensation  awarded  for  per* 
sonal  injuries.— Spiker  v.  City  of  Ottumwa. 
486. 

€»40(2)  (Iowa)  Loss  of  profits  affords  baaia 
for  damages  for  breach.— rSarfent  t.  Frank 
Oram  &  Sons,  916. 

Loss  ot  profits  proper  baats  for  breach  of 
contract  to  provide  aind  for  haaling.-^d. 
«=s»46  (Wia.)  No  recoverr  for  value  of  medical 
services    rendered  frataitouBly.— Nelson  t. 
PauU,  217. 

lB)  AssMLTatloB,  Mltlicmtlon,  and  Redno- 
tton  ot  LoM. 

«s>62(4)  (Iowa)  Plaintiff  had  right  to  aeU 
trunk  and  recover  damsjces  after  breach  of  eon- 
tract  to  furnish  aand  tor  liaa]lng.r-8argent  t. 
hTank  Cram  &  Sons,  816. 

TI.  HBASVRB  OF  DAMAGBS. 

(A)  Injartea  to  tlie  Persoa. 

«=>96  (Iowa)  Amount  discretionacr  with  Ju- 
ry.—Buffalo  V.  City  of  Des  Uolnes.  844. 


(B)  iBjnries  to  Pvovevty. 

<$==»r05  (Nob.)  Rule  of  damacea 
of  injured  animals  stated.— -Han 
cago  &  N.  W.  By.  Co.,  991. 


on  conversiOD 
:ammanf  r.  Chi- 


Tn.  IHADB(tVATB  AND  BZCBBSIVB 

DAHAGBS. 

<£=3|3Z(I)  (Wis.)  $8,000   held   excessive  by 
^000  for  damages  to  track  and  injurieB  to- 
shoulder.— Heinta  r.  Scbenck,  610. 
<8=»I32(2)  (Iowa)  $3^000   not   excessive  for 
possibly  permanent  injury  to  shoulder  and  arm. 
—Spiker  v.  City  of  Ottumwa,  465. 
<^I32(2)  (N.D.)  Verdict  for  $8,000  for  prob- 
ably permanent  injuries  held  not  excessive. — 
Asch  V.  Washburn  Lignite  Coal  Co.,  767. 
(&=>I32(6)  (Wtt.)  Verdict   for   $10,000  hOd 
not  excessive  for  injury  to  asUe^Ndaoa  t. 
PauK.  217. 

«=»I32(8)  (Iowa)  $7,000  held  not  azcesslr* 
for  crippled  arnL— Buffalo  t.  City  ci  Das 

Moines,  844. 

<^132(I2)  (Minn.)  $57,500  fer  loss  of  both 
arms  held  excessive,  and  reduced  to  $46,000. — 
Carlson  v.  Payne,  291. 

▼III.  PUOADXNO,  BVIDBNCB,  AND  AS- 
SBS8MBNT. 

(A>  Pleading. 

€=»I58(I)  (Iowa)  Allegations  in  petitkm  for 
personiu  injury  and  the  evidence  held  not  to- 
conatitate  «  variance^KlpIa  T.  Incorporated 
Town  of  Clermont,  888. 

<B)  Bvtdenee. 

^»I63(3)  (Iowa)  Measure  of  recovery  for 
breach  of  contract  is  sum  stipulated  as  liqui- 
dated damages,  in  absence  of  proof  that  penal- 
ty was  intended.— Pace  T.  Zellmer,  420. 

In  action  for  breadi  of  contract  providing 
for  liquidated  damages,  plaintiff  need  not  plead 
or  prove  actual  damages. — ^Id. 
®=>  1 73  (2)  (I  owa)  Evidence  admissible  of 
wife's  inability  to  take  in  sewing,  thongh  not 
engaged  in  that  work  at  the  time.— Buffislo  t. 
City  of  Dea  Moines,  844. 

(O  ProeeediKB*  tor  A— — woat. ' 

4=»206(l)  (Nab.)  In  a  personal  Injury  aetiiiii- 
it  is  proper  to  order  a  physical  examinatioii  oC 
plaintiff.— O'Brioi  t.  SuIliTan,  682. 
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^=9206(4)  (Neb.)  In  a  personal  iojur;  action 
application  for  an  order  for  a  phyBicsl  exam- 
ination of  plaintifE  must  be'timeiT. — O'Brien  t. 
Sullivan,  532. 

Refusal  of  physical  examinatioD  after  com- 
xncncement  of  trial  Aeld  diBCretionBry.~Id. 
«=»208(2)  (MliH.)  BrideDce  held  sot  tc  raite 
iBBoe  whether  certain  items  of  personal  injur/ 
were  proximate  reBolts  of  infurr.— Poach  t. 
Payne.  132. 

«=92I6(7)  (Iowa)  Evidence  held  to  render  in- 
struction submitting  gtieBtioD  of  future  pain  and 
BufFeriDg  proper.— Buffalo  v.  Cit7  ot  Dea  Moines, 

DEATH. 

II.  ACTIONS  FOR  CAUSING  DQATH. 

(D)  PleadlBc  and  IDvldenc*. 

^S364  (Iowa)  Testimony  as  to  amount  of  fn- 
neral  ex|>en8eB  held  fof  jury's  consideration, 
though  given  by  witness  not  an  expert. — Rem- 
ington V.  Machamer,  32. 

Amount  paid  debtors,  nurses,  and  nndertak- 
WTB  admiauble.— Id. 

(B)  DKiMKcest  Porteltave,  or  Flae. 

«=»99(4)  (N.D.)  $4,000  damages  held  not  ex- 
cesBive.— KenneUy  t.  Northem  Pac  Ry.  Co., 
548. 

(F)  Trial,  Jndvment,  and  Review. 

4t=>103(2)  (Neb.)  Cause  of  death  questian  for 
Jory.— Thamann  T.  Merritt.  lOOS. 

DEEDS. 

Bee  Mortgages. 

I.  RBftCISITRS  AND  VALIDITY. 
(D)  DeitTcry. 
«S9S6(2)  (Neb.)  Delivery  depends  on  inten- 
tion.—Broee  r.  Albaugh,  366. 

OQ)  Talldttr. 

«S368(3)  (Iowa)  Mental  capacity  may  exist 
though  grantor  has  not  capacity  to  do  business 
|enerally.— Sutherland  State  Bank  t.  Fqrgeaon, 

4^72(1)  (Iowa)  Execution  at  suggestion  or 
request  of  grantee  does  not  establish  undue 
Influeoce.— Sutherland  State  Bank  r.  Forga- 
Bon,  200. 

4^72(1)  (Neb.}  Undae  iaflnence'  to  avoid 
deed  must  control  grantor's  will.— Bruce  t.  M- 
bauab,  366. 

^>72(4)  (Iowa)  Granddaughter  and  husband 
could  appeal  to  grantor's  sense  of  justice  with- 
out being  chargeable  with  undue  inflaeace.— 
Sutherland  State  Bank  v.  Furgason,  200. 
«=»72(4-)  (Neb.)  Affection  for  children  or 
relatives  will  not  make  gift  T^^able^Bmee  t. 
Albaugh,  806. 

IT.  PLBADIITG  AND  BTTDBNCE. 

«S9I94(2)  (Iowa)  Evidence  negativing  pre- 
sumption (rf  delivery  of  deed  in  grantee's  poa- 
BesBion  after  grantor's  death  must  be  con- 
vincing.—Mathers  V.  Sewell,  930. 

Evidence  held  Insufficient  to  orereome  pre- 
sumption lit  delivery  arising  from  poBsesaion. 
—Id. 

«=9l96C3)  (Iowa)  Burden  on  party  suing  for 
cancellation  to  establiBh  mental  incapacity  and 
undue  influence.— Sutherland  State  Buak  v. 
Furgason.  200. 

9^203  (Iowa)  Expenditure  of  money  by  gran- 
tee considered  on  question  of  undue  iunence. 
— Ross  V.  Lawrenc^  455. 
«=>208(4)  (Neb.)  Recording  of  deed  evidence 
of  dehvery.— Bruce  t.  Albaugb,  886. 
«=>208(6)  (Neb.)  Recording  of  deed  evidence 
of  aeceptance.— Bruce  v.  Albaugh,  366. 
«=»2I1(I)  (Iowa)  Evidence     msofficient  to 
■how    menUl  ineapadlr.— Batherland  State 
Bank  t,  Furgason,  200. 
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«=>2n(l)  (S.D.)  SeUer's  admioiBtrator  to 
avoid  deed  and  bill  of  sale  without  procuring 
decree  of  resciBsion  was  required  to  prove  sell- 
er entirely  without  understendiDg  at  time  oC 
execution.— Lynn  v.  Scbirber,  670. 
^»2II(4>  (low«)  Evidence  insuffi<rient  to 
show  execution  was  induced  by  threats,  coer- 
cion or  undue  influence.— Sutherland  State  Bank 
V.  Funiason,  200. 

Proof  of  mental  incapacity  and  undue  influ- 
ence must  be  clear  and  convincing. — Id. 
«s>2ll(4)  (Iowa)  Evidence  fteltf  not  to  show 
undue  influence.— Boss  t.  Lawrence,  455. 

DEa'OSITIONS. 

«s>lll(2)  (N.D.)  Informalitiea  fcald  waived 
by  general  appearance  by  defendant— Kennelly 
V.  Northern  Pac.  By.  Co.,  648. 

DESCENT  AND  DISTBIBVIION. 
See  Executors  and  Administrators ;  Wills. 

I.  NATURB  AHD  COVUMB  HI  SBmORAL. 

«=>12  (Iowa)  Widow  held  to  take  under  will 
devise  being  different  from  statutory  rime.— 
Too,  re  Watenpaugh's  Wfll,  198. 

n.  PERSONS  BNTITLISD  AITD  THBIIR  RB- 
BPBOnVID  SHAIUOfl. 

(A)  Heirs  aad  Next  of  Kin. 

^50  (Wis.)  Surviving  wife,  as  husband's  sole 
heir,  given  funds  in  hands  of  guardian  of  child 
ahe  had  fraudulent^ 'claimed  as  issue  of  hus- 
band on  court's  diaeoTerr  of  fraud.— In  re 
Betre's  Onardianship,  736. 

DIS<50VER¥. 

II.  XIIDBR  STATUTORY  PROTISIONS. 

(B)  Prodvotlon   and  Inspection  of  Wrlt- 
InsTB  and  of  Other  Hattem. 

«»89  (Wis.)  Denied  where  all  material  cor- 
respondence  already  produced,— Worthlngton 
Pump  &  Machinery  Corporation  r.  Northwest- 
ern Iron  Co.,  156. 

Protectlon-or  inspection  sought  must  be  ma- 
terial, and  affect  merits  of  action.— Id. 

Plautiff's  attempts  at  cancellation  of  con- 
tract prior  to  defendant's  cancellation  held  im- 
material on  petition  for  inspection  of  corre- 
spondence.— Id. 

^92  (Wis.)  Writings  must  be  InposseBsion 
or  control  of  adverse  party.— Worthington 
Pump  &  Machinery  Corporation  r.  Northwest- 
ern Iron  Co.,  156. 

<&»d7(l)  (Wis.)  Facts  showing  materiality 
and  necessity  must  be  alle^d.— Worthington 
Pump  &  Machinery  Corporation  v.  Northwest- 
em  Iron  Co.,  156. 

<S»97(6)  (Wis.)  Properly  denied  where  shown 
on  adverse  examination  and  defendant's  testi- 
mony that  all  Gorreapondence  had  been  pro- 
duced.—Worthington  Pump  &  Machinery  Cor- 
poration T,  Noruiwestern  Iron  Co.,  166. 

In  abaence  of  proof  of  correspondence  be- 
tween defendant  and  Its  agent  and  materiali^ 
thereof,  inspection  of  such  correspondence  will 
be  denied.— Id. 

DISBUBSAL  AND  NONSCIT. 
See  Appeal  and  Error,  •a>78O-806. 

II.  nrvoLDirTARY. 

«s»60(6)  (N.D.)  Refusal  to  dtamlBS  for  fafl- 
ur«  to  bring  action  to  trial  within  6  years 
held  not  error^Burfce  t.  Afiituekota  Blerator 

Co.,  Ma 

DIVOBCE. 

IT.  JDRISDICTriON,  PROCBBDINGS.  AND 
RBURF. 

(F)  jBdvaneat  or  De«r«B> 

4s»l6l  (MIn.)  Evidence  of  fraud  must  be 
convindBg  to  justifr  vacation  of  default  di- 
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roree  judgment  after  good-faitb  marrface. — 
"Walters      Walters,  693. 

Evidence  closely  scrutinized  on  application  to 
open'defflult  divorce  judsment  for  fraod  where 
plaintiff  Las  remarried. — Id. 

On  application  to  open  default  divorce  judg- 
ment for  fraud,  laauea  maj  be  tried  on  oral 
evidence. — Id. 

Trial  of  iBsuee  as  to  fraud  tm  appUcatloii  to 
■et  aaide  default  divorce  decree  proper.— Id. 

(H)  ir«e«  and  Coata- 

«s»l94  (Iowa)  Appellee  taxed  for  cost  of  un- 
neceaaary  part  of  additional  abstract.— Smith 
T.  Smith,  W2. 

V.  ALIMONY.  AI.LOWANCKS.  AND  DISPOSI- 
TION OF  PROPKBTY. 

4s=»240<2)  (lawa)  Husband's  siniing  as  aure- 
tj  not  considered  as  liability  in  fixing  alimony. 

—Smith  V.  Smith,  632. 

<&=3240(3)  (Minn.)  Findings  for  plaintiff  as  to 
permanent  alimony,  etc.,  held  supported  by  evi- 
dence.—Wetter  V.  Wetter,  144. 
4ss>240<5)  (Iowa)  Alimony  heM  not  excessive. 
—Nelson  v.  Nelson,  904. 

«=9245(2)  (Iowa)  Moderate  decrease  of  de- 
fendant's earnings  a  possible  change  in  situa- 
tion presumably  contemplated  when  alimony 
awarded.— Keyser  v.  Kcyser,  438. 
^=»252  (Iowa)  Alimony,  to  wife  of  05  in  one- 
third  the  farm,  with  the  improrementa,  AeM 
proper.— Smith  v.  Smith,  632. 
^>2S2  (Wis.)  Property  -  allowance  to  wife 
h«td  excessive.— Twohig  v.  Twobig,  6D2. 

Wife  may  be  allowed  more  then  one-third  of 
property,  even  though  her  marital  delict  is 
greater  than  that  of  ner  husband.— Id. 
4=s»263  (Iowa)  Provision  of  decree  making  to- 
tal amount  of  alimony  due,  and  providing  for 
issuance  of  execution,  on  default  in  monthly 
payments,  Aetd  too  drastic.— Nelson  T.  Nelson, 
904. 

(Wis.)  Refusal  to  appoint  trustee  for 
wife  will  not  be  disturbed  in  absence  of  abnae 
of  discretion.— Twohig  v.  Twoblg,  082. 

VI.  CUSTODY  AND  SUPPORT  OF 
CaiLDRBN. 

«S9298(3)  (Wis.)  Custody  of  minor  dsughters 
given  to  wife  although  guQty  of  desertion.— 
Twohig  V.  Twohig,  592. 

^=>3(W  (fowa)  Allowance  for  child  held  not 
exeessive.-^Nelson  v.  Nelson,  804. 

VII.  OPBRATION  AND  EFFBOT  OF  DI- 
VO&On,  AND  RIGHTS  OP  DI- 
VORCRD  PRRSOHS. 

«s»320  (Iowa)  Marilage  of  insured  with  di- 
vorcee from  another  state  Aeld  valid. — Web- 
ster V.  Modem  Woodmen  of  America,  659. 

DRAINS. 

I.  BSTABLiaHMBirT  AND  MAINTBITANCU. 

#3»48  (Iowa)  Evidence  A(?Id  insufficient  to  show 
fraud  and  concealment  inducing  approval  of 
work.— Board  of  Sup'rs  of  Webster  County  v. 
Sargent  TUe  Ditcher  Co..  14. 

Burden  on  county  to  show  approval  of  work 
and  payment  of  price  was  obtained  by  fraud. 

— ^id. 

4b>52  (IMIna.)  Use  of  word  "repair"  in  drain- 
age act  construed. — State  v.  County  Board  of 
Polk  County,  TOO. 

«s»S4  (lawa)  Gleaning  contractor  Aeld  not 
entitled  to  additianal  compensation  for  extra 
work.— Whitney  t.  Wendel,  T71. 

Until  there  has  been  an  unqualified  accept- 
ance of  work,  contractor  held  not  entiUed  to 
interest  on  money  held  in  reserve.— Id. 

Cleaning  contractor  held  not  entitled  to  can- 
cel contract  on  groand  that  it  was  breached  by 
Kailnre  to  famish  right  of  way  for  placing 
qtoil.— Id. 

Evidence  held  to  show  that  failure  of  rail- 
road to  excavata  crossinga  did  not  cause  de- 


posits ao  as  to  oblige  contractor  to'dean  twice. 

—Id. 

Evidence  held  to  'show  deaning  contract  not 
canceled  by  order  of  War  Industries  Board. 
-Id. 

Excavati<Hi  fn  ezceas  ol  estimates  fcsM  not  to 
entitle  cwitraetor  to-  cancel  daaatng  contract. 

— Id. 

^=^Z  (Iowa)  Landowner  held  entitled  to  con- 
struct ditch  from  another  ditch  maintained  for 
many  years  to  a  poQ<L  but  not  to  dam  original 
ditch.— Alien  r.  Berkh  eimer,  683. 

Parly  allowed  oni^  nominal  damages  for 
wrongful  damming  of  ditch.— Id. 

II.    ASSBSSMDNTS  AND  SPBCIAL  TAXBS. 

•=»7I  (-Iowa)  Claim  property  received  no 
benefits  is  not  valid  objection  to  assessment. — 
Philip  Drainage  Dist.  v.  Peterson,  IS. 
9=^71  (Minn.)  Repair  of  puUic  drainage  sys- 
tem a  public  benefit  itithin  statute.— State  v. 
County  Board  of  Polk  County,  709. 
^ss>79  (Iowa)  Objection  to  assessment  avail- 
able to  landowner  admitting  regular  organisa- 
tion of  district  and  drain  constructed  stated. 
— PblUp  Drainage  Dist.  v.  Petera<»i,  1& 

Asaeasment  of  lands  ot  old  district  for  ex- 
tension sustained.— Id. 

€=379  (MIna.)  Assessment  for  enlargement 
may  be  apportioned  on  land  benefited.--Iiee  r. 
Jackson  County.  713. 

«=>S2(3)  (Iowa)  Only  objections  specified  be- 
fore supervisors  can  be  considered  on  appeal 
from  oonfirmatioQ  of  assessments. — Philip 
Drainam  Dist.  v.  Peterson,  IS. 
«='82(3)  (MIna.)  Beasona  for  opinion  of  wit- 
ness as  to  benefit  to  lands  to  be  eonddered  by 
jury.— In  re  County  Ditdi-  No.  67,  Murray 
County,  711. 

«=>82(3)  (Minn.)  Order  of  county  board  di- 
recting enlargement  of  ditch  held  not  appeal- 
able, and  not  to  be  attacked  on  appeal  from  as- 
sessment.—Lee  V.  Jackson  County,  713. 
«=>82(3)  (MIna.)  Notice  of  appeal  is  drain- 

S:e  proceedings  heU  mfBcient— Oonnor  v. 
artin  County,  716. 

Validity  of  order  estabUaUnf  dttd  cannot  ba 
questioned  on  appeal  from  asseasmcuts  for 

benefits.— Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 
See  Constitutional  Law.  ^290-4112, 

EASEMENTS. 

I.  GRBATION,  BXISTBMCiD,  AND  TBB- 
MINATIOIf. 

^36(3)  (Minn.)  Acquisition  by  adverse  aser 
of  easement  in  alley  on  adjirtninf  premtaea  not 

sustained.- E.  M.  &  H.  F.  Ware  v.  Home  Se- 
curities Co.,  242. 

ELBomms. 

Vni.  CONDDCT  OF  ELBKJTION. 

^227(3)  (Iowa)  Election  not  fatvaUdated  by 
polls  being  kept  open  a  few  minutea  after  dos- 
ing time.— State  r.  Consolidated  Indapeadest 
School  Dist.  of  Mediapc^  428. 

EUCTEICm. 

«=9l9(7)  (MIna.)  Company  held  nsfllgent  la 
placing  hi^h  power  wires  20  feet  above  street 
and  permitting  insolation  to  become  worn. — 
Thornton  Bros.  Oo.  v.  Northern  States  Power 

Co..  863. 

^s>l9(9)  (Iowa)  Negligence  for  Jury.— Cote- 
man  V.  Iowa  By.  &  Light  Cki.,  642. 
«»I9(I2)  (Iowa)  Oontrftnitory  n^igenee  (or 
jury.— Coleman  t.  Iowa  By.  St  Ugtat  Co.,  M2. 

EMBEZZLEMENT. 

•s>30  (Neb.)  Immaterial  that  name  «(  corpo- 
ration, owner  of  property  ambessled,  ^er«d 
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from  tbat  designated  In  information. — ^Laraon 

T.  State.  961. 

«=344(4)  (Neb.)  Evidence  held  to  prove  em- 
beulcd  check  to  have  been  property  of  corpo- 
rntion  named  in  indictment.— litraon  t.  State, 

»S3. 

Formal  proof  of  incorporation^  corporation 
from  whien  defendant  was  alleni  to  have  em- 
be  uled  not  necessary.— Id. 

EMINENT  DOMAIN. 

I.   MATDILB.  BXTBNT.  AHD  DBLEGATIOH 
OF  POWBK. 

«»3(l)  (Wis.)  TUlage  liable  for  damages  In 

putting  property  into  a  residence  district— Pera 
T.  Villaee  of  Sborewood,  62S. 
^=>2{tX)  (Neb.)  Taiing.  in  excess  of  benefits 
oE  local  improvements  constitutes  taking  prop- 
erty witfaont  just  ctnnpenaation. — Fatacfaer  T, 
City  of  Rulo,  S36. 

lU.  PROCBBDllfGS  TO  TAKB  rROPERTT 
AND  ASSESS  COMPENSATION. 

^238(6)  (Wis.)  In  suit  for  damages  in  dis- 
tricting a  Tillage,  validity  of  the  atatute  may 
not  be  attacked  on  appeal.— Pera  t.  Village  of 

ifliorewood,  623. 

4=»256  (Wis.)  Taxpayer  may  appeal  from 
agr«emeiit  as  to  damages  in  laying  out  high- 
way; "award  of  damages." — State  v.  Ijear,  1014. 
^9262(5)  (Minn.)  On  i^eal  Irom  council's 
proceedings  for  establisluDg  restricted  district, 
admission  or  rejection  of  expert's  testimony  as 
to  damages  or  benefits  tield  harmless. — In  re 
£Htabli&hment  of  Bestricted  Residence  IMst, 

«S3263  (Mian.)  Appellants  held  entitled  to 
ISnal  award  of  damages  by  appraisers  appointed 
by  court  where  they  had  made  timely  objections 
to  assessments  by  appraisers  appointed  by  city 
council.— In  re  BsUbliahment  of  Beatiicted 
Beudence  Diet.,  202. 

«=>265(3)  (Minn.)  Law  intends  costs  and  ex- 
penses of  establishing  restricted  district  to  be 
Mid  by  assessments.— In  re  Establishment  of 
Bestrlcted  Reridence  Diet.,  292. 

XT.  KBMBDIBS    OP    OWNERS    OF  PROF- 
BRTT. 

«ss269  (Wis.)  Where  damage  to  land  may 
not  have  resulted  from  constmctiOD  of  dam, 
order  appointing  commissioners  will  be  re- 
versed without  prejudice  to  right  to  ioe.— In 
rc  Gehrke.  1020. 

See  Cancellation  of  Instruments;  Discovery; 
Injunction;  Partition;  Quieting  Title;  Befor- 
mation  of  Instruments;  Specific  Perform- 
ance; Subrogation;  Trusts. 

X.-  JBRISDICTIOK,  PRINOXPLB8,  AND 
MAXIM. 

(A)  Nature,  CtPttiiiidB,  Subjects,  nnd  Bxtent 
of  Jsrlsdlettom  In  General. 

^39(1)  (Iowa)  Should  retain  jurisdiction  of 
suit  for  complete  settlement  of  all  disputes. — 
Blankenhom  v.  Bdgar,  8^. 
«=>42(l)  (Iowa)  Plaintiff  will  not  be  refused 
relief  because  of  ample  remedy  at  law  where 
no  motion  was  made  to  transfer  cause  to  law 
docket— Wilson  v.  Mid- West  State  Bank,  891. 

ERROR,  WRIT  OF. 
Sea  Appeal  and  Error. 

ESTATES. 

Bee  I>eseent  and  Distribution;  Bxeeutota  and 
Adminis^tors;  Perpetuities;  Tenancy  in 
Common;  Wills, 


ESTOPPEL. 

n.  BT  DBED. 
(A)  Cr««tloa  ud  Opemtloa  IB  Ooneral. 

4=329(1)  (Iowa)  Grantaa   not  est<q)ped 
deed  uolesa  daiming  thereunder.— Hess  v.  Mas- 
ters, 6. 

ni.  E4VXTABLE  HSTOPPBL. 
<A)  Natare  mnd  EMentlnle  In  Gener«l. 

«=3-52  (Wis.)  "Waiver"  ia  voluntary  relin- 
guiahmcnt  of  a  known  right.— Nelson  v.  Caddo- 
Texas  Oil  Lands  Co.,  156. 

4=>53  (laws)  Party  estopped  must  intend  acta 
to  be  relied  on.— Hess  v.  Maators,  6. 
«S962(6)  (Neb.)  When  dty  may  be  estopped 
as  to  matters  within  its  governmental  snd  pro- 
prietary capacities  stated.— Nebraska  City  v. 
Nebraska  City  Speed  &  Fair  Asa'n,  874. 

(■)  Gvaanda  oJt  Estopvel. 

®»70(2)  (Mich.)  No  estoppel  against  director 
suing  corporstion  for  services  by  failure  to  in- 
clude his  claim  in  annual  report. — Spence  v. 
Stu»iB  Steel  Go- Cart  Co.,  393. 
«=»76  (Iowa)  Husband  not  estopped  to  claim 
ownership  as  against  wife's  cs-editor.— Hess 
Masters.  6. 

e=>93(7)  (N^)  Riparian  proprietors  held  es- 
topped to  object  to  grant  of  penniaaion  to  dty 
to  increase  water  supply.— City  of  Chadron 
Card,  860. 

(D)  Hatter*  PreelnAe*. 

«3»IM  <lowa)  Defense  of  laches,  acquies- 
cence, or  estoppel  available  to  defendants  In 

quo  warranto.— State  v.  Kinkade,  662. 

(B)    Plead Invi  Evidence,  TrInI,   mnA  Re- 
view. 

«=9»l)0  (Wis.)  "Waiver"  is  voluntary  relin- 
quishment of  a  knows  right,  and  a  question 
of  fact.— Nelson  T.  Caddo-Tezas  Oil  Lands 

Co.,  155. 

^=»I20  (Iowa)  Held  properly  submitted  to  ju- 
ry, though  not  so  styled.- Miller  v.  Conn,  9w. 

EVIDENCE. 

See  Criminal  Law,  «»315-568;  Depositions; 

Discovery;  Witnesses. 
For  evidence  aa  to  particolsr  facta  or  iasuea 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  sea 

Appeal  and  Brror. 
Reception  at  trial,  see  Criminal  Iaw,  ®=>678- 

683;  Trial,  «=s>36-105. 

I.  JUOICIAL  NOTICE. 

4a»7  (Iowa)  Judicial  notice  taken  of  nnas- 
certainable  causes  of  crack  in  cast  iron.— First 
Nat  Bank  T.  Boyal  Indemnity  Co.,  934. 
•&=»20(l)  (Wis.)  Judicially  known  that  insur- 
ance agents  act  jointly.— Dlefeobach  v.  Jarett, 
ISO. 

«=»45  (N.D.)  CViurt  will  take  judicial  notice 
that  Walker  D.  Bines  ceased  to  be  director 
general  of  railroads,  and  appointment  of  suc- 
cesBor.- A»ch  r.  Waahbum  Lignite  Coal  Co., 

757. 

II.  FRE8UHFTION8. 

4=>58  (Mich.)  Persons  presumed  capable  of 
having  issue  as  long  ss  they  live.— ttozell  v. 
Rozelf,  489. 

«=»65  (Iowa)  Buyer  of  land  from  husband 
and  wife  presumed  to  know  homestead  law. — 
Pagel  V.  Tietje.  938. 

€=976  (Iowa)  Jury  can  draw  unfavorable  in- 
ferences from  failure  of  defendant  to  testify 
in  action  for  fraud.— Henderson  v.  Ball,  668. 
«ss977(4)  (Iowa)  Jury  can  draw  unfavorable 
inferences  from  failure  of  defendant  and  Us 
brother  to  UstiSj  in  actioa  for  fraud.— ^ndei^ 
son  T.  Ball.  668. 
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nr.  RBLBVASCT,  MATSaUALiITT,  AXD 
COHFBTBKOY  IN  GBNBRAL. 
(A)  Facta  In  Issue  and  RoleraBt  to  I«««es. 

4b»I  13(22)  (Neb.)  In  damage  action  for  delay 
bi  sMpmeDt,  marKet  reports  in  joumalB  are 
not  tlie  only  competent  evidence  of  the  state  of 
the  market.— Xrennt  t.  Chicago,  B.  &  Q.  B.  Co., 
322. 

^S9|I7  (Iowa)  Evidence  of  akid  marks,  Mood, 
etc.,  after  accident  heJd  admiselble.— Beming- 
ton      Machamer,  32. 

(B)  Res  Oestie. 

«s>l22(6)  <N.D.)  In  a  fireman's  personal  In* 

jury  action  engineer's  statement  jnet  before 
collision  held  aamissible  as  part  of  res  gestn. 
— Ascb  T.  Washburn  Lignite  Coal  Co.,  767. 

(C)  fllmllav  Fn«4B  and  Trattsaetlona. 

^=al34  (Iowa)  Testimony  as  to  conduct  nn- 
dpr  prior  similar  releases  held  admissible  in 
determining  intent— Babb  Herring  Motor 
Co..  072. 

4=>I35(2)  (Iowa)  Evidence  ot  ahnilar  frand- 
ulent  representations  admissible  to  show  fraud- 
ulent intent.— Farmers'  NaL  Bank  of  Kingsley 
T.  Pratt,  924. 

^9l37  (Iowa)  Evidence  of  similar  fraadu- 
Irat  representations  admissible  to  show  knowl- 
edge.—Farmers*  Nat.  Bank  of  Kingsley  r.  Pratt, 
924. 

«e»l42(3)  (N.O.)  Evidence  of  indiridual  sales 
before  uid  after  tendered  delivery  is  incom- 
pet«tt,  unless  under  coDditions  suffidentl; 
similar  to  show,  market  value.— Sdtniti  Bros. 
V.  BoUea  &  Rogers  Co.,  96. 

T.  BBST  AMD  SBCONIIART  l-lVIDBirCB. 

4b3>I58<27)  Iowa)  Oral  testimony  is  not  best 
evidence  of  written  assignment. — Harvey  v. 
Phillips,  eiO. 

«=>166  (Iowa)  Testimony  of  expert  examin- 
ing corporation  bo<^  ot  account  Xsld  admissi- 
ble as  to  financial  condition  disclosed.- Farm- 
ers* Nat.  Bank  of  Kingsley  v.  Pratt,  9^. 
«=»'178(3)  (Neb.)  Where  engineer's  estimate 
was  filed,  approved,  and  adopted,  parol  evi- 
dence is  admissible  to  prove  lost  estimate.— 
IIuU  T.  City  of  Humboldt.  78. 
«s»l83(3)  (Mich.)  Exhibit  testified  to  as  kind 
of  baggage  check  issued  to  passengers  not  con- 
sidered, where  loss  of  original  not  sufficiently 
accounted  for. — Tanderberg  v.  Detroit  &  C. 
Nav.  Co.,  477. 

«s»l8S(n  (Neb.)  Where  plaintiff  denies  ex- 
istence of  a  contract  defendant  testifies  plain- 
tiff had,  secondary  evidence  is  admissible,  with- 
OQt  notice  to  produce, — Dold  v.  Munsor,  353. 

Ti.  demonstrative:  btidbncb. 

<g=l94  (Neb.)  Inaction  fordamages  fordeath 
from  wrongful  sale  of  intoxicating  liquors,  emp- 
ty bottles  and  labels  from  dnendhnt's  drug 
store  held  admissible.- Tbamann  t.  Merritt, 
1003. 

TII.  ADHI8SI01TS. 

<A)  Nature,  Form,  and  Ineldents  la  Gen- 
eral. 

^s>20S(4)  (Iowa)  Exclusion  of  pleadings  held 
proper,  when  petition  not  signed  by  plamtiff.— 
Welpton  V.  Marsban,  854. 

(C)  Br  Grantors,  Farmer  Owaers,  or  Priv- 

ies. 

«3s>230(3)  (Iowa)  Deceased  grantor's  declara- 
tions lnadmiKRible  to  invalidate  deed  in  gran- 
tee's possession. — Mathers  v.  Sewell,  636. 

(D)  Br  Asenta  or  Other  Representatives. 

«=>249(3)  (lowa)  Admlssious  of  partner  after 
dissolution  are  not  competent  as  against  an- 
other partner.— Scott  v.  Mundy  &  Scott,  207. 

(B)  Proof  and  BITeet. 

^»262  (lewa)  Testimony  that  defendant  ad- 
vised plaintiff  to  sue  liability  insurer  not  ad- 


mianble  as  part  of  conversation  showing  ad- 
mission of  negligence.— McDermott  v.  Jolmson, 
630. 


<^265(3)  (N.D.)  Letter  acknowledging  indebt- 
edness held  ot  little  effect.— Dexter  v.  JJcbt 
waiter,  278. 


iten- 


llflpi.  DBCLARATIOHS. 


(A)  Vatnre»  Form,  and  iBoldomta  l«  Oon- 

eral. 

«»27l(20)  (Iowa)  Xx^sion  of  pleadings  ;ieM 
proper,  when  petition  not  signed  by  plaintiff, 
and  answer  a  seU-serriUK  dedamtlon.— Welp* 
ton  V.  Haraholl,  854. 

IX.  HEARSAY. 

«s>320  <N.D.)  Testimony  founded  on  hearsay. 
inadmissible.'-ABcb  v.  Washbnm  Ijignite  Coal 
Co.,  757. 

^323(4)  (Neb.)  Market  reports  in  journaJa 
held  competent  evidence  of  market  in  damage 
action  against  carrier  for  delay.— Trennt  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  322. 

«=3>323(4)  (N.D.)  Testimony  of  market  value 
based  on  reports  neither  offered  nor  proved 
trustworthy  is  incompetent.— Sdiniti  Broe.  T. 
BoUea  &  Rogers  Co..  96. 

X.  DOCUHBirTARr  BTU^BHCB. 

(B)  Bzempliacatlons,    Traasorlpts,  and 

CertlOed  Copies. 

^346(1)  (Iowa)  Certified  copy  is  sufficient 
evidence.-^Harvey  v.  Phillips,  910. 

(D)  Prodvo^oa,  Antbeatioatlon,  and  Bf- 
feet. 

^376(9)  (lewa)  Corporation  books  of  ac- 
count held  admissible,  utboogb  bookkeeper  had 
no  personal  knowledge  of  correctness  Uereof. 
farmers*  Nat.  Bank  of  IQngsIey  v.  Pratt; 

<S=»383(3)  (Iowa)  Records  of  weather  service 
held  not  to  render  testimony  as  to  condition  of 
sidewalk  untrue.- Buffalo  v.  City  of  Des  Hoines, 
844* 

XI.  PAKOL  OR  BiXTRIirSIC  KTIDBNCB:  AP- 
FBCTING  WRITINGS. 

(A)  Ooatradl«tlnK,  Varriuv,  or  Addlnat  t« 
Terms  of  Written  InstranieBt. 

9=3337(2)  (Neb.)  Parol  evidence  may  not 
supplement  legislative  record  where  merely 
silent- Hull  V.  City  of  Humboldt.  78. 
«s>397(2)  (lowa)  Written  contract  presumed 
to  contain  entire  agreement— Security  Sav. 
Bank  v.  Capp,  927. 

<g=^08(9)  (Wis.)  B]vress  company's  receipt 
for  money  received  for  ttansmission  explain- 
able by  parol.— Slirick  t.  American  Express 

Co..  iSC. 

«=»4I9(11)  (S.D.)  Parol  evidence  of  actual 
consideration  admissible  unless  it  changes  COU" 
tract.- Independent  Harvester  C!o.  t.  Anderson, 

112. 

«=»420(7)  (Jow«)  Aj  to  an  persona  other 

than  a  holder  in  due  conrse,  delivery  of  a 
note  may  be  shown  to  be  conditional. — City 
Nat  Bank  of  Auburn.  Ind.,  v.  Mason,  30. 

(B)  Invalldatlnsr   Written  lastrnmcni. 

^»432  (S.D.)  Absence  or  failure  of  considera- 
tion may  be  shown  by  paroL— Independent  Har- 
vester Od.  v.  Anderson,  112. 

Parol  evidence  of  actual  consideration  or 
want  or  failure  thereof  admissible  unless  it 
chanftes  contract — Id. 

(3=»434(8)  (Neb..)  Rule  arainst  evidence  of 
parol  promise  to  modify  wnUng  not  applicable 
to  actions  for  fraud. — Schuster  v.  North  Ameri- 
can Hotel  Co.,  87. 

(Cj  Separate  or  ■afts«4|aen<  Oral  Acre** 
meat. 

<g=>44l  (4)  (Minn.)  Leasee  contracting  to 
transfer  nonaaslgnable  lease  cannot  contradict 
his  written  agreement  by  dunrlnf  oral  agree- 
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meot  of  other  party  to  procure  lesBor's  con- 
sent.—Shinners  T.  Ford,  704. 
4=3441(4)  (Neb.)  iMBor'B  dedarationB  as  to 
suitability  of  premiBes  for  lesBee's  buaiaeBs  in- 
admisaible,  in  absence  of  warranty  of  suitabil- 
ity.—Lowe  T.  Payne,  320. 
«3»44l(ll>  (Mian.)  AUeiation  of  agreement 
to  extend  date  until  there  was  safficient  money 
in  maker's  treasury  held  not  a  defense  to  note. 
— NafUlin  v.  La  Salle  Holding  Co.,  128. 
«=>44l(n)  (Mian.)  Parol  erideace  of  agree- 
ment as  to  mortgage  on  property  exchanged 
orally  held  not  to  offend  parol  evidence  rule.— 
— Tiedt  V.  Johnson,  77fl. 

«»44I(I5)  (MiBR.)  Parol  evidence  as  to  mort- 
gage agreement  in  exchange  of  property  held 
not  to  vary  terms  of  written  contract— Tiedt 
V.  JoboBOQ,  T70. 

«»442(l)  (Iowa)  Option  contract  cannot  be 
transformed  into  listmc  contract  by  parol  evi- 
dence or  contemporaneous  instrument.— Bar- 

nett  V.  Lovejoy,  1. 

<s»442(l)  (S.D.)  ExtrioBic  evidence  as  to 
agreement  between  contractor  and  his  bonde- 
man  held  admissible.— Interetate  Surety  Co.  T. 
Thompson,  115. 

9»443(2)  (NelK)  Parol  testimony  Inadmis- 
sible to  show  oral  agreement  made  at  time  of 
and    inducing    writiiiK- — Schuster    t.  North 

American  Hotel  Co.,  87. 

«»444(6)  (Iowa)  Parol  evidence  is  admis- 
sible to  show  a  note  was  not  to  become  en- 
forceable until  performance  ot  a  condition 
precedent  by  the  obligee.— City  Nat.  Bank  of 
Aobum,  Ind..  v.  Mason,  80. 


<D>  CoMstraetloK  or  Appllemtlon  ot  Lkm- 
Vnasc  of  Written  fnatrament. 

«=s»450(5)  (S.D.)  Stock  Bubscriptlon  contract 
Acid  so  ambiguous  as  to  authorise  parol  evi- 
dence.—Independent  Harvester  Co.  t.  Ander- 
aon,  112. 

(B)  Showlav  DiBeltavKe  9W  PertomaBve 
of  ObllsatlOM. 

«»468  (Mlna.)  Oral  testimony  Adid  not  to 
vary  terms  of  written  contract  for  sale  of 
flonr.— Pillsbury  Flour  Mills  Co.  v.  Pittlekow, 
687. 

Xn.  OPXHIOIf  BVIDBHCB. 

(A)  CoBslaslona    and    Oplalons    of  W|t« 
■•■■ss  tn  OMwal. 

«r=>47l(B)  (Iowa)  Party  may  testify  to  con- 
(•lusion  as  to  own  malice.— Granby  v.  Friedman, 
628. 

^^74(3)  (N.D.)  Injured  servant  is  compe- 
tent to  testify  to  his  feelings,  ^aine,  and  symp- 
toms—Asch  v.  Washburn  Lignite  Coal  Co., 
757. 

^=»489  (Neb.)  In  damage  action  for  delayed 
shipioent.  testimony  that  witness  and  another 
felt  at  the  time  that  they  could  have  gotten 
more  money  on  the  previous  day  held  Incompe- 
tent.—Trennt  V.  Chicago,  B.  ft  Q.  B.  Oo^  !m. 

(B)  Subireta  ol  Elxpcrt  TeatlmQiir. 

«s»508  (N.O.)  Permitting  physician  to  explain 
X-ray  plates  m  personal  mjury  action  held  not 
error.- Asch  r.  Washbnm  Lignite  Coal  Co., 
7B7. 

^»509  (N.D.)  Testimony  of  medical  experts 
as  to  nature  and  extent  of  injury  held  proper. 
—Asch  V.  Washburn  Lignite  Coal  Co.,  757. 

(F)  VMmvt  of  Opinion  Bvldencc. 

«ss>568(4)  (lawa)  Court  not  bonnd  by  undis- 
puted opinion  evidence  as  to  value.— Thomp- 
son V.  Clnneen.  20- 

^=^571(9)  (Minn.)  Opinions  of  medical  ex- 
perts are  of  great  value,  but  not  con^uaive  as 
to  result  of  personal  injury.— Poach  T.  Payne, 
3.32. 

Xm.  BTIDENCE  AT  FORMBR  TRIAJL  OR 
IX  OTHBR  PROCBBDING. 

«»SSO  (Iowa)  Transcript  of  evidence  in  for- 
mer trial  held  not  inadmissible  because  number 


of  defendants  in  former  trial  greater.— Freeby 
r.  Incorporated  Town  of  ffibley,  685. 

XIT.  WBIGHT  AHD  SITFinCIBNOr. 

4»588  (Wis.)  Testimony  that  express  com- 
pany daring  World  War  agreed  to  transmit 
money  to  BiuBsia  in  10  days  held  not  incredible. 
— Slivick  V.  American  Express  Co.,  186. 
^591  (Iowa)  Adverse  party's  testimony, 
both  favorable  and  unfavorable  to  partycalling 
same,  can  be  considered.— Harvey  v.  Phillips, 
910. 

<»=9396(l)  (Iowa)  While  plaintiff  must  estab- 
lish case  by  prepMiderance  of  evidence,  he  is 
not  required  to  sustaiq  his  daim  by  eyewit- 
nesses.—First  Nat.  Bank  v.  Boyal  Indemnl^ 
Co..  084. 

«a>596(2)  (Neb.)  In  action  for  damages  from 
unlawful  sale  of  intoxicating  liquors,  prepon- 
derance of  evidence  li  soffldent.— Thamann  v. 
Mertitt.  1008. 

EXCEPTIONS.  BILL  OF. 
See  Appeal  and  Error,  «S3644-D5B^ 

I.  HATVRB,    FORM.    AND    COMTHHTS  IlV 

GBHBRAL. 

(Neb.)  Certified  tranecript  from  report- 
er of  affidavits  not  necessary  on  bill  of  excep- 
tions to  rulings  on  motioti  for  new  trial. — 

State  -V.  Colby,  355. 

II.  flBTTLEHENT,  BIQiriNO,  AMD  PILIHO. 

«=»40(4)  (MIofl.)  Time  for  settling  cannot  be 
extended  by  application  made  after  20  days 
from  jud^ent  or  new  trial. — ^Miley  v.  Grand 
Traverse  Circuit  Judge,  SOS. 
^=>40(5)  (MIoh.)  IllnesB  of  counsel  may  au- 
thorize extension  of  time,  but  cannot  excuse 
failure  to  comply  with  statute  and  rale.— Sfi- 
ley  T.  Grand  Traverse  Circuit  Judge,  398. 
«=»46(6)  (Neb.)  Refusal  of  extension  ot  time 
for  presenting  bill  of  exceptions  held '  not  an 
abuse  of  discretion. — State  v.  Colby,  355. 

EXCHANGE  OF  PROPERTY. 

9=98(4)  (Iowa)  Evidence  Insufficient  to  show 
false  representation  as  to  area  of  lots  conveyed 
plaintiffs.— Johnson  v.  Ford,  906. 
«=4(4)  (Midi.)  Evidence  Held  insufficient  to 
establish  fraud.- Zimmerman  v.  Feldman,  495. 
®=>8(4)  (Minn.)  In  action  for  resdssion  of  a 
contract,  evidence  held  ineufflcient  to  establish 
fraud.— Enrich  v.  Bartlett,  188. 

EXECUTION. 

XI.    BXBCUTIOa  AGAINST  THB  PBRSOH. 

0=s344l  (Wis.)  Payment  of  board  for  prisoner 
on  bond  unnecessary.— Schuier  v.  Knswa,  148. 

EXECUTIVE  POWER. 

See  Constitutional  Law.  ^:>80. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wins. 

IT.  CO|<IAGTIOir  AND  MANAOBHBHT  OF 

ESTATE. 

(A)  In  Oeneral. 

®sa92  (Iowa)  Proper  assignment  of  corporate 
stock  by  adminietrator  may  be  required  to  com- 
plete tranfifer  by  deceased.— In  re  Stockham's 

Estate,  650. 

V.    AIXOWAXCBS   TO    SURVITINO  WITB, 
HUSBAND,  OR  CUILDRBN. 

1 80  (.Iowa)  Widow's  right  to  allowance 

not  defeated  by  her  oonresidence. — Caldwell  v. 
Caldwell.  58. 

«s»l85  (Iowa)  Antenuptial  cmtract  held  not 
a  bar  to  widow's  allowance  under  statute. — 
Caldwell  r.  Caldwell,  68. 
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«»I94(7)  (l«wa)  Widow's  allowance  not  dia- 
tnrbed  on  litapeal  except  for  abuse  of  discre- 
tion.—Caldwpfl  V.  Caldwell,  58. 
^199  (Iowa)  $1,200  aUowaoce' to  widow  AtiM 
not  abuse  o£  ^cretion.— Caldwell  v.  Caldwell, 
58. 

TI.  ALLOWAItCS  AWD  PATMBNT  OF 
CLAIMS. 

~  (A)  LlKbUltieii  of  Batatc. 

«»202i/2  (Minn.)  FlaistiS  sot  entitled  to  re- 
cover on  deceased's  obligation  to  pay  certain 
notes.— Martin  Market  t.  Camels*  Estate,  698. 
^»205(l)  (Wis.)  Manager  makina  improvi- 
dent inveatmeiits  estopped  from  claiming  com- 
pensation.—In  re  Auatin'a  Estate,  685. 
€=>2I4  (Iowa)  Funeral  expenses  charged 
against  estate  of  minor.— Remington  v.  Ma- 
cbamer,  32. 

«=»22l  (2)  (N.D.)  Presumption  against  agree- 
ment of  parent  to  pa;  child  for  board  Ma  not 
applicable.— Krapp  v.  Krapp,  764, 
«s22l(5)  (N.D.)  Evidence  heUl  to  sustain 
verdict  for  board  of  deceased  father-in-law.— 
Krapp  T.  Krapp,  764. 

^221(5)  (Wis.)  Claim  for  gratnltons  serr- 
ices  di8iillowed.^In  r«  Austin's  Estate.  B05. 

(O)  Disputed  Clalma. 

«s:^M(7)  (Mlek.)  Evidence  that  dalm  allow- 
ed bj  oomnkiaaionerB  without  salBcient  proof 
not  admissible  on  general  appeal.— In  re  Turn- 
er's Estate.  402. 

(D)  Prtorltl**  s»4  PsyaieBt. 

«»27l  (l«w«)  Where  certain  real  estate  was 
darised,  an  order  for  aale  of  nndeviaed  tract 
for  payment  of  debts  proper^— Bamaey  T. 
Bamsey,  627. 

XII.  rOKEIOir   AlfD  AnCILLARy  ADHIV- 
ISTRATION. 

^>53l  (Wis.)  County  court  having  ancillary 
jorisdi<!tiOD  may  allow  daims  of  nonresident 
creditors.- In  re  Hanreddys  Estate,  744. 
•»522  (Wit.)  Aaaets  in  separate  Juriadie- 
tlona  not  aoffident  to  pay  debts  will  b«  treated 
aa  one  fund  to  be  prorated  among  all  creditors. 
—In  re  Hanreddy's  Estate,  744. 

■AncUlary  administration  in  treating  aaaeta  in 
both  jurisdlctlona  as  one  fund  for  creditors 
will  retain  proper  percentage  of  aaaeta  to  as- 
Bore  pro  rata  payment  of  dalma  aJlowed  in 
such  administration.- Id. 

EXEMPTIONS. 

See  Homestead;  Taxation,  ^210. 

EX  POST  FACTO  LAWa  ' 
Bee  Conatltutional  Law.  «=s9l87. 

FACTORS. 

See  Brokers. 

^»2I  (Neb.)  May  rely  on  custom  and  usage 
in  selling  consignment  of  live  stock.— Lyons  v. 
Donahue-Randall  &  Co.,  354. 
€=343  (Neb.)  In  a(*tion  for  damages  an  In- 
struction disregarding  broker'a  custom  and  us- 
age held  error.- Lyona  v.  Donahue-Randall  & 
Co.,  354. 

BVXiLOW  SERVANTS. 
See  Maater  and  Servant.  «s>166-192. 

FIXTURES. 

^»25  (Wl^.)  Barn  and  bouse  foundation  con- 
structed by  mistake  on  land  of  another  not 
removable  without  consent  of  oiraer.- Lee  t. 
Bielefeld,  587. 

FOREIGN  CORPORATIONS. 
Sa«  Corporatlona,  «s966&-666. 


FRAUD. 

See  Frauds,  Statute  of;  Fraudulent  Convey- 


I.  DBCBPTION  GONSTITVTINO  PKAOD, 
AND  LIABILITY  THHRBFOR. 

«=3>4  (Wis.)  Vendor's  falae  representations  aa 
to  boundaries  actionable  regardlem  of  intent. 
-Lee  r.  Bielefeld.  687. 

€=>I2  (Iowa)  Mere  false  promise  not  fraud.— 
City  Nat.  Bank  of  Auburn,  Ind.,  v.  Mason.  30. 
€=s»l2  (Wis.)  Alleged  promises  inducing  n^ 
lect  to  sue  in  time  iteM  not  actionable. — G«a- 
thier  V.  Atchison  T.  *  8.  F.  By.  Co.,  619. 
«=»27  (iDWft)  Shortage  in  acreage  on  aale  in 
gross  actionable.— Miller  r.  Gimn,  902. 

II.  ACTTIOMS. 
{A1  Rlsbta  Of  Artlom  u« 

«B»3I  (Iowa)  BemediCB  arailaUe.— Ifillar  v. 

Conn.  902. 

«C936  (Iowa)  Vendee  not  estopped  to  claim 
for  damages  for  misrepresentation  by  failure  to 
disdoae  knowledge  thereof  to  vendor.— Tbwnp- 
son  T.  Clausen,  20. 

(O  Kvldeaea. 

^»54  (Iowa)  Evidence  of  similar  tranaactioDB 
admiarible.— Henderson  v.  Ball,  668. 
«B»S8(2)  (Iowa)  Evidence  Held  to  ahow  falae 
repreaentauons  aa  to  land.— Tbompami  t.  Glaa- 
sen,  20. 

,  (D)  DuiitK**. 

«»59(l)  (Wis.)  Measure  of  daniMea  for 
falae  representation  aa  to  location  of  land.— 
T^e  V.  Bielefeld.  567. 

4=362  (Iowa)  Damagea  for  shortage  in  acre- 
age held  exceasive.— Miller  v.  Conn.  902. 

(E)  Trial,  Jndmnc-iit,  and  Review. 

4es>6S(l)  (Iowa)  Isane  of  fraud  in  aale  in 
gross  Md  properly  imbmitted.— Miller  w.  Conn, 

902. 

FRAUDS,  STATUTE  OF. 

Vn.  SALBS  OF  GOODS. 
<0)  OlTlmar  BuBcat  o«  Part  Payaawt. 

<^95(l)  (tewa)  Oral  agreement  by  which  a 
pre-existing  debt  was  discharged  at  the  time 
aeld  a  payment  taking  contract  out  of  atatnte. 
—Scott  V.  Mondy  *  Scott,  207. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSPBRB  AND  TRAHSACTIOITS 
INVALID. 

(A)  Orosada  ot  Invaliditr  in  Qcner*). 

«=>I4  (Iowa)  Fraud  may  be  inferred  fl!rom 
circumstancea.— Harvey      Phillips,  910. 

(C)  Froprrty  aad  Rlslita  TrMiaferrad. 

^=s>4Z(2)  (Iowa)  Conveyance  to  wife  of  prop- 
erty purchased  with  her  money  is  not  frandn- 
lent— Harvey  v.  Phillips,  910. 


(D> 


of  Grantor. 


«=»69(l)  (Iowa)  Subsequent  creditor  must 
^ow  an  intent  to  defraud  auch  creditors.— Har- 
vey V.  PhUlipa.  910. 

(F)  Oonfldentlal  Retatloa*  of  Parllea. 

«s>l02  (Wis.)  Mortgaging  property  to  mort- 
gagor's father  and  to  his  mother-in-law  waa  not 
in  itself  fraud  as  to  creditors.— Fernhaber  T. 
Cream  City  Cartage  Co.,  17B. 
^»l04(i)  (Iowa)  Husband  can  convey  prop- 
erty to  wife  in  satisfaction  of  bona  fide  debt.— 
Harvey  v.  PhtUipa,  910. 

«=s>l04(2)  (Iowa)  Wife  may  give  earninaa  to 
husband  aa  against  credltoia.— Heaa  t.  Mas- 
tera,  6. 
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<J)  Knowledge  Aad  InCemt  of  Grantee. 

^158(3)  (Wrs.)  Bequlrements  of  proof  tbat 
mortgages  were  in  fraud  of  creditors  stated.— 
Ffrohaber  Cream  Ctty  Cartage  Co.,  175. 
|»»I62(I)  (Iowa)  Intent  mast  be  matoal, 
wbere  tli«  tranifer  is  for  comideration.— Sar- 
Ter  T.  PbilUps.  910. 

in.  KVimDIBS  OF  CREIDITORI  AND 
PURCHASBRS. 

(O)  Evidence. 

^s»27B(.2)  (Iowa)  naintiff  has  burden  of 
prOTinc  fraad.— Harvey  v.  Phillips,  910. 
4E»2g5(l)  (Iowa)  Proof  must  be  dear  and 
convincing,— Harvey  v.  PhOlips,  910. 
^=»298(4)  (Iowa)  Contracting  large  Indebt- 
edness tAer  conveyance  ii  evidence  of  fraad. 
— Harrer  t.  I^itllips,  910. 

4a329902)  (Iowa)  Less  proof  required  to 
overthrow  conveyance  to  wife.— Harvey  v.  Pbil- 
Ups. 910. 

Bvidenco  Mtf  not  to  show  conveyance  to 
wife  waa  frandolent  aa  to  sttbaequent  creditora. 
-Id. 

dABPaSHMBNT. 

n.  PBBSOira  AWD  PROPBRTY  SITBJBOT 
TO  OARNISHMBirT. 

^s>42  (Mlna.)  Wbere  insurer  BBSUmes  to  de- 
fend under  indemnity  policy,  Jodffment  la  gar- 
nisbable  debt  owing  by  inaurer  to  inauceo.— 

BeiUy  v.  Linden,  121. 

OAS. 

^14(1)  (MMi.)  Conaomera  Md  not  antlior- 
Isod  to  iBTolce  Jurisdiction  of  Commission.— 
Taylor  t.  Michigan  Public  TTtiUtieB  Commla- 
aion,  48S. 

Commission  not  without  Juriadictlon  because 
anpUcation  not  made  by  mnidcU>ali^^Id. 

Gommiflslon  not  compelled  to  act  on  patitiim 
to  fix  ratea  pendfav  negotlatfona  bttwean  dty 
and  company.— Id. 

GIFTS. 

I.  IHTBR  VIVOS. 

«=9l7  (Iowa)  XleUvery  with  intent  to  pasa  ti- 
tle necessary.— In  re  Stockham's  Estate.  660. 
4s»2l  (Iowa)  Delivery  to  third  person  for 
use  and  benefit  snffldent.— In  ro  Stockbam'a 
Betate,  050. 

«BB>3I  (3)  (Iowa)  Delivery  and  acceptwuM  of 
bonda  MM  auffldent.— In  re  StocUuun^i  Estate, 
600. 

«B»86  (l«wa)  Immaterial  that  anldde  was 
eoDteniplated.f— In  ra  Stockham'a  Bstate,  690. 

GBAND  JVRT. 

<N«h.)  District  court's  may  call  graiid 
Jurr  whenever  public  business  requires.— Pinn 
T.  State.  544. 

4a»8  (Neb.)  Statutory  procedure  tor  calUi^ 
grand  Juct  inapplicable  after  commencement 
Of  term.— Pbm  v.  State,  644. 

OUARANTT. 

XX,  COIfHTRUCTIOH  AUD  OPBRATION. 

4B327  (Nob.)  Contract  strictiv  constmed.— W. 
T.  Bawiaigb  Co.  v.  Banning,  S81. 

GUARDIAN  AND  WARD. 

U.  APPOXHTMBNT,  flUALiriCATIOIT,  AXD 
TBVURB  OP  GUARDIAN. 

«B»9!/2  <Wls.)  Existence  of  ward  is  Jurisdic- 
tional fact  essential  to  Talidity  of  county 
court's  order  in  niardianship  proceedings.— In 
TO  Reeve's  Ouardianship,  786. 
«s3t8  (Wis.)  Court,  on  discovery  of  fraud  in 
passing  otf  baby  as  decedent's  Issae,  properly 
canceled  guardian's  release  of  ward's  daim  to 
land  and  refoadod  amount  ncelTod.— In  ra 
Bteve'a  GhnrAaaahip,  TMl 


HABEAS  CORPUS. 

I.  NATVRB  AND  GRODHD8  OF  RBHBDY. 

4=»4  (Wis.)  Petitioner  having  a  remedy  by  writ 
of  error  or  by  appeal,  merits  of  an  erroneous 
conviction  not  considered.— Ex  parte  Carlsou, 
722. 

<^30(2)  (Wis.)  Wm  not  reach  Judgment  not 
beyond  or  without  the  court's  Jnris<%tion,  al- 
though based  on  defeetlTe  inforniillion.~Kx 
parte  Carlson,  722. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  4=31031-1068:  Crimi- 
nal Law,  «S9116S-117& 

HIGHWAS& 

See  Bridcea. 

X.    BSTADLI9HMBNT,    ALTBRATION,  AXD 
DISCOirriKVANCE. 

(B)   Bstabllelunent   hr  Stwtate  ev  Statn- 
torx  Proeecdlnsa. 

^=»64  (Wis.)  Landowner  suing  to  enjoin 
opening  of  road  Aeld  not  entitled  to  assert  any 
claim  on  account  of  deviations  of  the  highway 
as  laid  out  on  his  lands.— Genake  v.  Vdth,  1013. 

m.  OOHrrRUOTIOV,  IHPHOVBMtfHT,  AKD 
RBPAIR. 

<s>l05(2)  (Mlaa.)  State  may  pay  for  construc- 
tion of  trunic  highways  through  villages  and 
dties.— State  v.  Babcock,  688. 
4s>il8  (Mlaa.)  Legislature  may  require  coun- 
ty to  improve  at  its  own  expense  roads  within 
its  limits,- State  v.  Babcock,  688. 

Oountr  may  be  required  to  reimburse  dty  or 
Tillage  for  expenditures  in  road  building  and 
may  itself  be  reimbursed  by  state. — Id. 

V.  RBOVIiATIOH  AHD  CSB  FOR  TRAVBL. 

(B)  Use  of  Hlvbway  and  Law  of  tlie 
Road. 

«=»I84(I)  (Iowa)  Driver  suioc  for  injuries  in 
automobile  collision  must  allega  and  prove  free- 
dom from  contributory  negUgence.— McDermott 

V.  Johnson,  630. 

^»I84(3)  (Iowa)  In  suit  for  injuries  in  an  au- 
tomobile collision  contributory  negligence  held 
for  jury.— McDermott  T.  Johiwon,  630. 

In  a  suit  for  injuries  in  an  automobile  colli- 
sion, defendant  driver's  negligence  held  for  jn- 
ry.- Id. 

«=»I84(4)  (Neb.)  Instructioa  aa  to  violation  of 
law  as  to  automobile  lighta  or  speed  as  consti- 
tuting negligence  Ma  erroneoua.-^Xaylor  r. 
Koukal.  839. 

HOMESTEAD. 

n.  TRANSFBR  OR  IHCUHBRAIIGB. 

«S9|I0  (Iowa)  No  conveyance  or  release  of 
homestead  unless  mode  p<rinted  out  by  stat-- 
ute  pursued.— Pagel  v.  TietJe.  938. 
«»I18(5)  (M)nn.)  Contract  to  convey  void 
wbere  not  signed  by  wife;  deed  vaHd,  aUhoagh 
no  Joinder  in  contract  by  wife.— Lnsndg  7.  In- 
vestors' Security  Ass'n,  C74. 
(S=»I22  (Iowa)  Evidence  insuffident  to  estop 
wife  from  claiming  homestead  in  land  sold  un- 
der contract  by  husband.— Pagel  Ifetje,  938. 
«s»i2S  (Iowa)  Purchaser  may  elect  to  take 
other  rat^erty  when  daim  of  homestead  is 
made.---Blankenliorn  v.  Eldgar,  S93. 
•^131  (llowa)  Purchaser  of  land  induding 
homestead  cannot  avoid  obligation,  in  absenco 
of  plea  of  homestead.— Blankenhom  v.  BdgM, 
893. 

«=>I33  (Mlaa.)  Evidence  held  to  show  Joinder 
of  husband  aod  wife.— Lussnig  r.  Investora* 
Security  Ass'n,  574. 

HOMICIDE. 

ni.  MAMSLArOHTBR. 

«»39  (Mlaa^)  Heat  of  passion  may  b«  eatised 
by  rrlg¥t-8tat«  r.  MUlor.  808. 
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t.  bxcusabls  or  jtstipiabliq 
homicide;. 

«»II6(2)  (Iowa)  Indication  of  intention  to 
Ull  or  inflict  bodUy  harm  essential  to  self-de- 
fense.— State  T.  Brooks,  46. 

Slayer  may  act  on  apparent  danger.— Id. 
«=9ll6(5)  (Iowa)  Actual  assault  not  essential 


to  self^djfense. — State  v.  Brooks,  46. 

va)  Appearance  of  impending  dan- 
y  to  seff-^lefense.— State  r.  Brooks, 


Ser  nec 
46. 


deien 

J*" 

inbar: 


VI.  IlfDICTMENT  AHD  IMPORHATION. 

€=»I28  (Minn.)  Indictment  held  not  defective 
for  charging  defendant's  design  to  effect  death 
deceased  or  another. — State  t.  Miller,  803. 

Vn.  EVIDBNCB. 
fA)  Presamptlons  «nd  Burden  ot  Proof. 

4s»l45  (Minn.)  Intent  presumed  from  fact  of 
killing.— State  v.  UiUer,  803. 

(B>  AdmlMlblllty  Im  GemerRl. 

^»I65  (Iowa)  Voluntary  statement  of  de- 
ceased's wife  as  to  expected  continement  should 
have  been  stricken  on  motion.— State  t.  Brooks, 
46. 

®=3l69(4)  (Iowa)  Testimony  of  deceased's 
wife  as  to  purpose  for  which  she  and  deceased 
wanted  to  see  defendant  improperly  admitted. 
—State  T.  Brooks,  46. 

«=9l74(3)  (Iowa)  State  of  defendant's  mind 
30  minutes  after  killing  not  material.— State  v. 
Brooks,  46. 

^3f87  (Iowa)  That  deced«it  was  hot-temper- 
ed proper  to  be  considered  by  jury  on  question 
of  self-defense.— State  r.  Brooks,  46. 
$=3l68(l)  (Iowa)  Fact  proper  to  be  consider- 
ed by  jury  on  question  of  BeU-defense.— State 
Brooks,  46. 

«s»l88(6)  (Iowa)  Fact  that  deceased  fre- 
quently carried  gun  proper  to  be  considered  by 
jury  on  goestiou  of  self-defense. — State  t. 
Brooks,  46. 

«=»I90(I)  (Iowa)  Fact  that  deceased  had 
made  threats  to  kill  defendant  proper  to  be 
considered  by  jury  on  question  of  self-defeuBe. 
—State  T.  Brooks.  46.  ' 
^:3l93  (Iowa)  Evidence  that  defendant, 
charged  with  murder,  had  thrown  rock  through 
window,  held  admissible  to  explain  posHessioi 
of  revolver  by  decedent's  father.r-St«te  t. 
Ghristianaon,  4B2. 

(0>  Ortrnw  Deel»r»ttOBB. 

«s>203(2}  (Iowa)  Failure  of  declarant  to 
state  he  is  about  to  die  persuasive,  but  not 
conclusive. — State  t.  Brooks,  46. 
$»203(3)  .(Iowa)  Evidence  keld  insufBcient  to 
show  deceased  believed  that  he  was  in  ex- 
tremis when  dying  declaration  made. — State  v. 
Brooks,  46. 

Proof  mast  clearly  show  consdousness  of  Im- 
pending death  when  dying  declaration  made. 
-Id. 

«=9203(S)  Clowft)  language  Indicating  hope 
of  recovery  renders  dying  declaration  inad- 
missible.—State  v.  Brooks,  46, 
^:»2i4(l)  (Iowa)  Dying  declaration  most  re- 
late to  matters  as  to  which  deceased  would  have 
been  a  competent  witness.— State  v.  Brooks.  46. 

Dying  declaration  must  refer  to  identity  of 
person  or  res  gestte  circumstances. — Id. 
®=92I4(3)  (Iowa)  Statements  by  deceased  in 
alleged  dying  declaration  concerning  matters 
not  occurring  at  time  of  killing  A  eld  inadmis- 
sible.—State  V.  Brooks,  46. 
^=3218  (Iowa)  Competency  of  dying  declara- 
tion is  for  court.— State  v.  Brooks,  46. 
4=»22l  (lowsi)  Credibility  of  dying  dedara- 
tions  held  for  jury.- State  v.  Brooks,  46. 

(B)  WelKlit  «vd  Snfflclenor. 

4=9244(1)  (Iowa)  Evidence  held  to  sustain 
conviction  for  wife  murder  bs  against  aelt-de- 
fense  plea.— SUtt  v.  Christianson,  402.  - 


^294  (Mhin.)  Evidence  AeJd  to  snataln  eon- 
viction  of  murder  in  the  second  degree^— State 
V.  MiUer,  803. 

Tin.  TRIAL. 
(C)  iDstrmctloMS. 
«»286(2)  (Mlna.)  Charging  not  to  consider 

advice  of  counsel  in  respect  to  an  arrest  AeU 
not  error.- State  v.  Miller,  803. 
«s>3O0(7)  (Iowa)  Instruction   making  actual 
assault  condition  of  self-defraae  held  erro- 
neous.—State  V.  Brooks,  40. 
•S=»305  (MIna.)  Instruction  that  defendant  was 
responsible  under  all  circumstances  for  what 
his  brother  thought  and  did  when  firing  fa^al 
shots  held  error.— State  v.  Miller,  803. 
^309(2)  (Minn.)  Refusal  to  aubmit  man- 
slaughter  in  second  degree  AeM  not  error, — 
■  State  V.  Miller,  803. 

€=3309(4)  (Mina.)  Evidence  held  to  justify 
submission  of  first-degree  manslaughter.— 
State  V.  Miller,  803. 

X.  APPBA|<  AHD  BRROR. 

<@=3338(l)  (Iowa)  Testimony  as  to  purpose 
for  which  deceased  and  bis  wife  were  waiting 
for  defendant  held  prejudicial.— State  T.  Brooks. 
4& 

^s340(2)  (Iowa)  Instruction  maklDg  actual 

assault  condition  of  self-defanaa  Md  prejndi-* 

cial.— State  t.  Brooks,  46. 

XI.  ■BlfTDNCB  Am  FDinSHMBIIT. 

4bs>354  (lawa)  Death  s^altj  held  not  excea- 
sive^Ute  T.  Olandar,  68. 

HOSPITALS.  ' 

€=>8  (Wis.)  Evidence  that  hospital  being  sued 
for  injuries  to  patient  was  merely  a  lessor  of 
^^miaes  Aeld  admissiUe.— Ku^oi  t.  FowlCr 

_  HUSBAND  AND  WIFE. 

See  Divorce. 

n.  HARRIAGB  SBTTIAMBffTS. 

«==>3I(4)  (Nab.)  Antenuptial  agreement  In- 
volving  use  of  real  estate  during  i^owhootf 
construed.— Tieman  v.  Tiernaqi  896. 

TI.  ACTIOHB. 

«=»207  (Neb.)  Hay  jointly  bring  aetiim  rda- 
tive  to  real  estate  title  of  either.— Coon  t. 
O'Brien,  S40l 

IX.  ABAKDOKBIBHT. 

^»304  (Mab.)  BOementa  af  abandonment  stat- 
ed.—Altis  ir.  State,  524. 

C=>3I2  (Neb.)  Essential  averments  in  infor- 
mation for  abandonment.— Altis  v.  State,  524. 
^=»3I3  (Miaa.)  Evidence  Acid  to  sustain  find- 
ing that  defendant  had  deserted  and  failed  to- 
support  his  wife.— State  v.  Ford.  812. 

Evidence  Aeld  to  sustain  finding  of  defend- 
ant's abandonment  of  hla  wife  in  M.  conntr. 
—Id. 

X.  BNTICIHG  AHD  AUEKATIMO. 

^»325  (Iowa)  Recovery  may  be  bad  for  par- 
tial alienation  of  affections.— Henry  v.  Henry, 

639. 

«=9333(l)  (lews)  In  action  for  conspiracy  Uy- 
alienate  affections  of  plaintiira  wife,  the  burden 
of  proof  is  on  plaintiiI.:--Strader  v.  Armstrong, 

407. 

^=>333(3)  (Minn.)  In  action  for  alienation, 
wife's  recital  to  witness  of  plaintiff's  treatment 
of  her  was  inadmisstble.— Spangenberg  v.  Obris- 
tian,  700. 

«»333(9)  (IMlB«.)  Evidence  held  to  show  that 
defendant  caused  loss  to  plaintiff  of  wife's  af- 
fections.—Spangeoberg  T.  Cbriatian,  700. 
«=>335  (Iowa)  Evidence  held  rafflclcnt  to  ana- 
tain  direction  of  verdict  for  defendants.— Strad- 
er  V.  Armstrong,  407. 

®=»335  (Mine.)  In  action  for  alienation,  sob- 
mitting  question  of  puiutive  damages  and  in- 
structing u  to  comBensatioB  alloiraUa  f«r  ta;- 


Digitized  by  Google 


1049  INDEX-DIGEST 
Bar  c«Ha  In  Dm.DIs.  A  Am.Dlg.  Kej-No.S«riM  M  Indexei  SM  some  topic  uid  KXT-NUHBEB 


Jury  to  feelings  Ael<2  not  «rror.— Spangenberc 
T.  Ohrlstian,  700. 

ILLEGmMATE  OHILDBEN. 

See  Bastarda. 

IMPROVEMENTS. 
Bee  Mnnidpal  GorporatioDa,  *=>3 23-002. 

INDEMNITY. 

See  Quarant?- 

INDICTMENT  AND  INFORMATION. 

V.  IUBI4VUITES  AND  SCFFIOIENCY  OF 
ACCUSATION. 

4e»62  (Iowa)  XodictmeDt  not  aided  by  istend- 
ment— State  v.  Potter,  919. 
^s»65  (Iowa)  Only  Buch  facta  need  be  atated 
is  indictment  as  must  be  proved  on  trial.— State 

McDougal.  929. 
C»71  (Wis.)  Indictment  or  information  mnat 
fltate  neceetiary  facta  conBtituting  offenae  with 
certainty.— Ex  parte  CarlBon,  T22. 
^=9l  10(17)  (Wis.)  Infoi-matioQ  Aeld  to  charge 
defendant  with  first  degree  manslaughter.— JbiX- 
parte  Garlaoo,  722. 

«s»II9  (S.D.)  CUarge  of  famiahinc  and  giv- 
ing away  is  aurpluaage  in  charge  ox  seUing, — 
sate  T.  Blair,  961. 

Tl.    JOTNDBR    OF   FARTmS.  OFFBHSBS, 
Ain>  COmiTf,  DUPLICITY,  AND 
BLBCTION. 

«»I25(47)  (3.D.)  Charge  of  fornialiing  and 
^ving  away  is  surplusage  in  charge  of  selling, 
and  information  is  not  dupUcitous;  "sell."— 
State  V.  Blair,  961. 

^=s>l30  (Neb.)  Different  felonies  of  same  gr^de 
subject  to  same  punishment  may  be  charged 
in  one  information.— "Rohinson  t.  State,  977. 
«=>I32(7)  (Neb.)  Different  felonies  of  same 
grade  sahject  to  same  punishment  may  be 
charged  in  one  information,  and  question  of 
alectim  la-  for  the  conrt.~Bobin8on  v.  State, 
977. 

IX.  ISSfBS,  PROOF,  AHD  VARIANCB. 

^>i66  (Iowa)  Essential  allegations  most  be 
proved.— State  v.  Potter,  919. 
^3[7I  (Iowa)  Material  variance  ia  Caw.— 
State  T.  Potter.  919. 

X.  CONTICTION  OF  OPPBN8B  INCLUDBD 
IN  CRAROB. 

^9187  (Wis.)  Information  insufflcient  to 
charge -first  degree  murder  held  insufficient  to 
charge  lesser  degrees.— Bz  parte  Oarison,  722. 

INFANTS. 
See  Guardian  and  Ward;  Parent  and  Child. 

INJUNCTION. 
I.  NATURE!  AND  GROUNDS  IN  OBHBIUX. 
<A)  Nfttare  ao4  Form  of  Renvdy* 

^9 1  (S.DJ  Restraining  order  cannot  be  made 
In  favor  of  defendant  against  plaintiff.- Strand 
T.  Steppa,  959. 

II.  iCBJBCTS  OF  PROTBCTION  AND 
RKI.IBF. 

fB)  Propcrtir,   Conveyaaoes,   «n4  Inemn- 

4=>43  (Iowa)  Objection  that  plaintiff,  in  ac- 
tion on  check,  should  be  denied  relief  because 
transaction  ma  Illegal  not  eaatained^Wilson 
V.  Mid' West  State  Bank.  891. 

(E)  Publlo  OlBeen  Mid  Bosvda  mmtL  Mu- 
nldpalltlM. 

«=>80  (N.D.)  State  Canvassing  Board  not  en- 
joined from  performing  duties  because  of  fn- 
•offldeney  «i  petitlra  for  recall  dection.— State 
V.  iiau,  1284. 


<S=38S  (N.D.)  Order  restruining  deposit  <tf 
state  funds  in  bank  of  North  Dakota  held  er- 
roneoua^-State  v.  'District  0>urt  of  Stntaman 
County,  SSL 

(H)  CrlmlBMl  Aets*  OonsplMMlMi  rnnA 
ProaeoDtlona. 

«=>I03  (Mian.)  That  threatened  invasion'  of 

Elaintiff's  rights  constitutes  a  crime  does  not 
ar  relief. — Campbell  v.  Motion  Picture  Mach. 
Operators'  Union  of  Minneapolis,  Local  219, 
International  Alliance  of  Theatrical  Stage  Em- 
ployees of  U.  S.  and  Canada.  181. 

III.  ACTIONS  FOR  INJUNCTIONS. 

«»II4(2)  (Mlns.)  Violation  of  Anti-Traat 
Act  may  be  enjoined  at  suit  of  private  party^ — 
Campbell  v.  Motion  Picture  Mach.  Operators* 
Union  of  Minneapolis,  Liocal  219,  International 
Alliance  of  Theatrical  Stage  Employaaa  of  U. 
a.  and  Canada.  7S1. 

IT.  PBBUHINARY  AND  INTBBX4>CUTOBY 
INJUNCTIONS. 

<A>  GrountlK  and  Proeeedtnss  to  Prooare. 

<8=» 1 32  (Iowa)  Temporary  injunction  only 
granted  to  preserve  rights  of  parties  pending 
main  litigation.— Van  Born  v.  City  of  Dea 

Moines,  193. 

<S=9l35  (Minn.)  Granting  restraining  order  on 

e leadings  in'snit  to  restrain  proceeding  in  un- 
iwfol  detainer  held  proper.— Graham  v.  Cur- 
rier, 229. 

«=3l37(l)  (Iowa)  Temporary  injunction  not 
granted  when  plaintiff's  main  case  would  not 
suffer  by  denial  and  grant  would  destroy  pro- 
ceedings already  taken. — ^Van  Horn  v.  City  of 
Des  Moines,  193. 

^=>I45  (N.D.)  Should  not  ordinarily  be  issned 
on  allegations  on  information  and  belief.— Stata 

V.  District  Court  of  Stutsman  County,  381. 
€=rl46  (Iowa)  Where  no  attack  by  demurrer 
or  motion  on  verified  answer,  it  ia  aufficient 
for  hearing  on  application  for  teiMOrary  in- 
junction.^— City  of  Audubon  Iowa  ught,  Meat 
&  Power  Co.,  434. 

(B)  CoMtlmalnsc,  ModlfrfaK.  Taeatlnc  or 
DlanolvlnK. 

^=s>l75  (Iowa)  Temporary  injunction  staying 
electric  company  from  raising  rates  suspended 
on  condition  that  It  deposit  excess  collected 
until  finid  determination. — Cid'  of  Audubon  T. 
Iowa  Light,  Heat  &  Power  Co.,  434. 

VI.  WRIT,  ORDER    OR   DBORRE,  SBRV- 

ICEi,  AND  ENFORCEMENT. 

^=92 10  (S.D.)  Against  officers  of  consolidated 
district  properly  vacated  on  validation  of  dis- 
trict by  curative  act.— Hodges  v.  Snyder,  867. 

INNHiaEFERS.. 

«=»I0  (Minn.)  That  hidden  defect  canned  fall 
of  passenger  elevator  not  sast^ned.— Borr  T. 
Onrtia  Hotel  Co.,  302. 

INSANE  PERSONS. 

I.  DISABIUTIBS  IN  GBNBRAI.. 

«=92  (Iowa)  Evidence  Aeld  to  sustain  appoint- 
ment of  guardian  for  one  as  incomjetentv— 
Morse  T.  Slocum,  22. 

III.  CnrARDIANSHIP. 

«=336  (Iowa)  Necessity  of  guardianship  heid 

not  subject  to  attack  in  action  on  contract  with 

incompetent.— Morse  v.  Slocum,  22. 

T.  PROPERTY  AND  CONVEYANCES. 

«S37I  (Wis.)  Court  held  reouired  to  accept 
offer  of  higher  price  for  land  than  that  offered 
,  by  BChool  district/— In  rt  Andenni.  K^. 
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TI.  CONTRACTS. 

^=>73  (Iowa)  Contract  of  father  aoder  guard- 
ianship held  invalid  as  to  'son  with  notice.— 
Morse  t.  Slocum,  22. 

CoDtract  with  one  under  goardiaiuhip  htld 
to  flhow  invalidity  on  ita  face.— Id. 

INSOLVENOr. 

See  Bankruptcy. 

INSTRUCnONa 

See  Trial,  «^184-29ft. 

INSURANCE. 

in.  IHSURANCB  AGSSKT8  AND  BROKHias. 
(A)  Avcney  for  Inavrer. 

«=»84(l)  (Wh.)  Oo-operation  and  diviaion  of 
(■ommiHBv>DB  between  agents  of  same  company 
held  not  forbidden  by  statute.— Diefenbaeh 

Jarett,  188. 

^984(6)  (Wis.)  Contract  between  company 
and  ageot  properly  excluded  aa  immaterial  in 
action  for  division  of  commissions. — ^Diefenbaeh 
V.  Jarett,  169. 

4s»ft5  (Wla.)  Insurance  agent's  action  for 
wrongful  discharge  properly  brought  in  eonnty 
where  cause  of  action  arose.— State  t.  Sniierior 
Gonrt  of  Douglas  County.  748. 

(B)  Aceacy  'o**  Appllosat  or  lasvred. 

^=>98  (N.D.)  Insurer's  agent  for  soliciting  In- 
aurance  field  insurer's  ano  not  insured's  agent 
when  B(diciting  reinstatement- Lechler  t.  Mon- 
tana liUe  Ins.  Co.  of  Helena,  Hoot,  271. 

IV.  INflVRABLSS  INTBRBST. 

«sb|I6(4)  (Iowa)  Marriage  of  insured  with 
divorcee  from  another  state  held  valid,  so  that 
divorcee  had  insurable  interest  in  life  of  her 
second  husbanfl.— Webster  v.  Modern  Woodmen 
of  America,  659. 

V.  THB  CONTRACT  IH  OBNBRAl*. 
(A)  Natnrv,  ReqvlaiteB,  and  Validity. 

€»I24  (MIoh.)  Parties  may  contract  for  in- 
surance as  they  see  fit  provided  the  contract 
does  not  contravene  provisions  of  law. — Jack- 
son V.  State  Mut.  Rodded  Fire  Ins.  Co.,  514. 
«=:»I38(I)  (S.D.)  Department  order,  prohibit- 
ing special  dividend  policy,  did  not  invalidate 
existing  policy.— Stanley  T.  Kansas  City  Ufe 
Ins.  Co.,  960. 

4s9l39  (S.D.>  Increasine  dividend  policy  is 
not  void  as  against  public  policy. — Stanley  v. 
ECansas  aty  life  Ins.  Co.,  900. 

TI.  PRKNIVMS,  DVB8,  AKB  AJSEIISlIBirTS. 

«=s>l88(2)  (S.D.)  Complaint  held  to  aUte 
cause   of  action. — ^Interstate  Surety   Co.  v. 

Thompson,  115. 

X.  forpbitdrg:  of  policy  por  brbach 

OP  PROMISSORY  WARRANTY,  COVB- 
MANT,  OR  CONDITION  SUBSBaUENT. 

(E)  Honvarmeat  «if  Premlnms  or  Asaeu- 
menta. 

«s>365(2)  (N.D.)  Where  insurer's  agent  led 
insured  to  believe  that  by  conforming  to  stated 
requirements  his  policy  would  be  reinstated  and 
he  complied,  the  insurer,  by  neglecting  to  notify 
of  rejection,  waives  nonliability  clauses.— Iiech- 
ler  V.  Montana  life  Ina.  Co.  of  Helena,  Mont., 
271 

XI.  B8TOPPBL,    WAITBR.    OR  AGRBB- 
MB  NTS  AFFBCTINU  RIGHT  TO  AVOID 

OR  FORPBXT  POLICY. 

«=»376(2)  (MIna.)  Clause  forbidding  waiver 
of  conditions  under  indemnity  policy  held  not 
to  affect  stipulations  to  be  performed  after  loss. 

— Beilly  v.  Linden,  121. 

9s»386  (N.D.)  Insurance  policy  clause  axainst 
waiver  by  agent  may  i>e  waived.— Ijeehler  v. 
Montna  life  Ina.  Co.  of  Helena,  Mont^  371. 


XII.  RISKS  AMD  CAUSB9  OF  LOSS. 
(B)  lasaraaec  of  Property  and  TItloa, 

«»42l  (Iowa)  No.recDvcnr  for  damage  fron 
smoke  and  soot  nom  oU  stove.— Hansen  r. 
Lemars  Mut.  Ins.  Ass'n,  468. 
^^22  (Iowa)  Exception  in  steam  boiler  pol- 
icy of  loss  "due  to  fire"  held  to  refer  to  hostile 
fire.— First  Nat.  Bank  v.  Royal  Indemnity  Co., 

®=>425  (Neb.)  "Blot  or  civil  commotion"  de- 
fined.—Kirshenbaum  v.  Massachusetts  Bonding 
&  Insurance  Co.,  325. 

"Bfot  or  civil  commotion"  In  bnrglary  pt^cy 
defined.— Id. 

xni.  BXTBNT  or  LOSS  AND  UABIUTY 
OP  .INSURER. 

(C)  Ganraaty   and    lademalty  laaaraaee. 

^=tSl4  (Minn.)  Insured  not  compelled  to  pay 
judgment  to  recover  from  insurer  onder  indem- 
nity policy  where  insurer  has  elected  to  defend. 
-Keilly  v.  Linden,  121. 

XIV.  NOTICB  AND  PROOF  OP  LOSS. 

^»S57  (Mlas.)  Immediate  service  of  written 
notice  of  accident  under  indemnity  policy  may 
be  waived  by  parol.— Reilly  v.  linden,  121. 

Clause  forbiading  waiver  of  conditions  under 
indemnity  policy  AeM  not  to  affect  atipnlationa 
to  be  performed  after  lou.— Id. 

XV.  ADiDSTMBNT  OP  LOSS. 

4=^567  (Mich.)  Provision  in  policy  for  settle- 
ment by  arbitration  held  to  ai^ly  to  qnestioii 
of  liability  for  loss.— Jackson  v.  State  Mat. 
Rodded  Fire  Ins.  Co.,  614. 
^574(5)  (MIcb.)  Dedsione  of  board  of  arbi- 
tration of  mutual  insurance  association,  agreed 
to  as  final  by  members,  js  conclusive  in  dis- 
putes between  members  and  the  association.— 
Palmer  v.  Patrons'  Mut.  Fire  Ins.  Co.,  Limit- 
ed, of  Michigan,  511. 

Proceeding  against  award  by  board  of  arbi- 
tration of  mutual  insaranct  association  is  in 
equity.- Id. 

€=s574(5)  (Mloh.)  Loser  in  preliminary  arbi- 
tration may  not  sue  at  law  before  applying  to 
final  board  of  arbitration  as  provided  m  agree- 
ment.—Jackson  V.  State  Mut.  Rodded  Fire  Ins. 

Co..  514. 

Mortgagee  to  whom  insurance  policy  is  trans- 
ferred takes  it  subject  to  all  its  termp.— Id. 

Award  of.  board  of  arbitrators  provided  In 
insurance  policy  can  be  set  aside  only  in  equi- 
ty.-Id. 

XVIII.  ACTIONS  ON  POLIGIES. 

^=»650  ( Iowa)  Application  not  attached  to  life 
policy  held  inadmissible. — ^Kennedy  v.  Metropol- 
itan Life  Ins.  Co.,  625. 

Application  not  atuched  to  policy  held  inad- 
missible notwithstanding  provisions  anthorising 
defense  of  fraud.— Id. 

€=9668(3)  (N.D.)  In  an  action  on  a  life  insur- 
ance policy,  question  of  delivery  held  one  for 
the  jury.— Fleckenstein  v.  Provident  Ins.  Co.. 
91. 

Question  as  to  insured's  death  on  deHverj  of 

policy  held  one  for  the  jury. — Id. 
<3=>668(I0)  (Iowa)  Evidence  had  to  present 
a  jury  question  as  to  insurer's '  liability  for 
cracks  in  steam  boiler.— First  Mat.  Bank  r. 
Royal  Indemnity  Co.^g34. 
<&=3668(n)  (Minn.)  Whether  insured's  inju- 
ries caused  total  disability  was  a  jury  qnes- 
tioo,  although  he  performed  his  usual  duties  for 
part  of  a  day  after  acddenL— Hayes  t.  North 
American  Life  &  Casualty  Co.,  186. 

XX.  MUTUAL  BBNBFIT  IKSVRANCB. 
(B)  The  Coa<ra«t  In  0«aoraL. 

4=»7I2  (^lowa)  Plsce  of  delivery  of  new  policy 
h«M  to  detetanine  ktcns  of  contract.— Webstar 
V.  Modem  Woodmen  of  America,  65Bl 
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«»723(I0)  (Nab.)  Issuance  of  certifiacte  to 
beneficiary  not  within  ctass  allowed  held  oltra 
Yires.— atribUnc  t.  Frttemal  Aid  Union,  ttl7. 

<0)  Dnea  aad  Aaaeaamemta. 

■^=^733  (Iowa)  No  limitation  on  assessments 
in  benefit  society,  if  necessary  to  pay  actual 
death  losses.— Tusant  v.  Grand  Lodge,  A.  O.  V. 
W.,  195. 

Certificate  holders'  llabtlitj  being  limited  to 
•current  death  loss,  association  withont  power 
to  assess  for  a  reaerve— Id. 

Certificate  holders  assessed  for  death  losses 
not  entitled  to  reserve  fund  created  by  anoth- 
«r  class  paying  rate  that  creates  reserve.— Id. 

INTEREST. 

See  IfMzy. 

in.  TIBCS  Aim  OOMPUTATIOX. 

^=s>SQ  (Iowa)  Interest  oo  debt  after  tender 
■of  payment  Mid  hnproperiy  reqnlrnL— Martin 
T.  Harper,  697. 

IT.  HBCOVBRY. 

4s>fi8  (N.D.)  Judgment  for  interest  from  date 
of  coQvei^sion  to  date  of  verdict,  where  jury 
did  not  find  plaintiff  entitled  to  interest,  held 
orroneoua.— Burke  t.  Minnekota  Elevator  Co., 

INTOXICATINO  LIQUORS. 

VI.  OFFBNSSIS. 

^134  (MIoh.)  Oidor  coatainins  2.58  per 
«ent.  alcohol  aa  "intoxicating  lienor."— Pooplo 
v.  Engle,  520. 

**Otaer'  means  fermented  juice  of  apples. 
-Id, 

Statute  held  not  to  prevent  manufactory 
sale,  and  use  of  cider  without  treatinf  to  pro- 
vent  lormentation.— Id. 

Tin.  ORIMIIVAL  PROSBCimOVl. 

^=a2i0  (Neb.)  Complaint  held  auffldent  to 
charge  defendant  with  unlawful  transportatitHl, 
—Smith  T.  HcNulty,  543. 
^ss»2ll  (Nab.)  Complaint  held  anfficieat  to 
charge  defendant  with  unlawful  posseaaioiLr— 
Smith  V.  McNulty,  543. 

«»2I6  (Mian.)  Where  indictment  charges 
dealing  In  "intoxicating  liquor,"  it  will  be  bn- 

JUed  the  liquor  is  a  potable  beverage  .->State  v. 
Irown,  946. 

4s»2r9  (S.D.)  -Omission  of  pnrchaser'a  name 
does  not  make  information  insuffident  to  state 
offense.— SUte  v.  Blair,  061. 
4cBa223(3)  (Minn.)  Indictment  charging  un- 
lawful dealing  in  wine  of  pepsin  and  proof 
that  it  was  in  fact  sherry  wine  held  not  vari- 
ance.— State  r.  Brown,  946. 
«»23S(IS)  (Mlaa.)  Evidence  heU  to  show 
wine  of  pepsin  la  beveragt,  and  not  medicine.— 
'Stoto  T.  Brown,  946. 

CC  SBARCBBS,  SBUVRBW,  AHD  FOR. 
FBOmUli, 

-•s>244  (Nab.)  Forfeiture  of  automobile  Is  no 
part  of  sentence  imposed  on  defendant,  but  is 
an  inddent  to  conviction. — Smith  v.  McNulty, 

XI.  CIVIL  DAMAGE]  LAWS. 

«=>29l  (Neb.)  There  may  be  recovery  for 
damages  although  wrongful  act  was  not  proxi- 
mate cause  of  death.- Thamann  t.  Iferritt, 
1003. 

(Neb.)  Iq  an  action  tor  damages,  un- 
lawful sale  and  defendant's  connection  there- 
with may  be  proved  by  circumstantial  evidence. 
'-Thamann  t.  Merritt,  1003. 

In  damage  action,  unlawful  sale  may  be  prov- 
ed without  evidence  of  contract  terms.— Id. 
.  There  may  be  circumstances  under  whlcli 
nlalntdff  may  recover  without  proof  that  person 
fatally  Injnred  was  himself  a  purchaser.— I^ 


JOINT  TENANCX. 
Sea  Tenancy  in  Common. 

JUDGES. 

See  Justices  of  the  Peace. 

I.   APPOINTMBNT.   ftVALIFICATIOH,  AHD 
TBNURSl. 

<S=s>7  (Mlaa.)  Amendment  extending  term  of 

office  of  probate  judges  held  to  enlarge  tbe 
term  of  judges  chosen  at  general  elecaon  of 
1920.— State  V.  Houndersheldt,  234. 

JUDGMENT. 

See  Execution. 

For  judgments  in  particnlar  actions  or  proceed- 
ings, see  also  the  Tarious  specific  topica. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

III.  OM  €X»1ISBIIT»  OFFBR,  OR  ADKISHOH. 

€=>90  (Wis.)  Consent  judgment  cannot  be  va- 
cated for  failure  to  comply  with  settlement 
agreement  in  absence  of  stipulation  to  that  ef- 
fect.—Duras  V.  Keller,  14». 
^=>9 1  (Wis.)  Entry  in  form  of  order  disroiaa- 
ing  action  held  a  final  judgment."— Duras  v. 
Keller,  149. 

Second  judgment  could  not  bo  entered  without 
vacating  first  judgment.— Id. 

Consent  judgment  is  contract  entered  upon 
record  with  court's  sanction.— Id. 

Onsent  judgment  diamiasing  action  because 
of  settlement  is  final  unless  vacated  acco^inc 
to  law.— Id. 

TV.  BT  DBFAULT. 
<A>  Reqalaltea  and  ValiaUr. 

^126(2)  (Neb.)  On  defendant's  default,  tbe 
allegations  of  cretition  taken  as  true,  and  plain- 
tiff may  have  judgment  without  n*flWl*g  proof. 
-Weir  V.  Woodruff,  988. 
^=9l3l  (MIoh.)  Default  entered  In  common 
rule  book  regular,  though  court  ral«  proridea 
it  may  be  filed.^]annicbael  t.  Schaefer 
Ueifhts  liand  Co..  481. 

(B)  Opening  or  Settlitar  Aalde  Defnult. 

^9l43(l5)  (MIoh.)  Sickness  of  corporation 
secretary  on  whom  service  was  made  not  con- 
sidered on  motion  to  set  aside  default. — Car- 
michael  v.  Scbaefcr  Heights  Land  Co.,  481. 
«=>I53(2)  (Mtoh.)  Motion  to  set  aside  default 
more  than  six  months  after  entry  properly  de- 
nied.—Carmichael  V.  Schaeter  Heights  Land 
Co.,  481. 

^=>I62(4)  (Iowa)  Showing  as  to  excuse  4ot 
default  and  defense  on  merits  held  sufiicient.— 
Brock  V.  Ellsworth  State  Sav.  Bank.  3. 
^»163  (Iowa)  Right  to  separate  trial  as  to 
excuse  for  default  and  showing  on  merits  can 
be  waived.— Brock  v.  Ellsworth  State  Sav. 
Bank,  3. 

Prima  facie  showing  on  merits  sufficient  to 
set  aside  default- Id. 

TI.  Olf  TRIAL  OF  I8SUB5. 

(A)  Randltlon,  Worm,  mmd.  R««MlaU«a  IB 
ISeB«»l. 

Q=>ie9(i)  (Mlsn.)  litigant  erroneonsly  causing 
court  to  exclude  evidence  not  entitled  to  judg- 
ment non  obstante.— Burr  v.  Curtis  Hotel  Co., 
302 

^198(3)  (N.D.)  Judgment  notwithstanding 
verdict  held  proper,  although  no  motion  for  di- 
rected verdict  previously  made.— Merchanto* 
State  Bank  of  Velva  v.  Streeper,  98. 
«=»2I5  (Wis.)  May  be  oral.— Kausch  v.  Obiea* 
go,  Milwaukee  Electric  By.  Co.,  257. 

Tin.  AMBIfDHBNT,  CORRBCTION,  AVD 
RBVIBW  IW  SAME  OOITRT. 

®=>3I4  (Mich.)  Exceeding  ad  damnum  may  be 
cured  by  remitUtor.— Carmichael  T.  Schaefor 
Haigbta  Land  Co.,  481. 
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3c.  EftlTITABLK  RBLTEP. 
(A)  Nattire  of  Remedr  and  Gronnda. 

i8=»4l4  (Neb.)  Transcript  of  judgment  can 
only  be  Tacated  by  suit  to  set  aside  judgment 
—State  T.  Westover,  99& 

®=>444  (Wis.)  Equity  will  relieve  agamst 
judgments  obtained  through  peijury^First 
Nat  Exch.  Bank  r.  Harrey,  215. 

Equity  will  not  relieve  from  judgment  on  per- 
jured teetimony  where  defendant  failed  to  ap- 
pear In  case.— Id. 

(B)  JBrladlotlom  wad  PnMeedlmsa. 

^>455  (NA.)  Suit  to  vacate  judgment  for 
fraad  in  its  procurement  must  be  brought  in 
court  where  rendered. — State  v.  Westover,  998. 

May  restrain  parties  from  enforcing  judg- 
ment of  another  court  procured  by  fraud.— Id. 
^3>458  (Neb.)  Action  is  tranutory.  and  juria- 
^etion  may  be  acquired  by  service  of  summons 
or  general  appearance.— State  v.  Westover,  998. 
<8=>46l(5)  (Wis.)  Equity  will  relieve  against 
judgments  obtained  through  perjury  but  high 
degree  of  proof  required.— First  Nat  Exch. 
Bank  v.  Harvey,  215. 

XI.  COLLATERAL  ATTACK. 
(B)  Ground*. 

«=»489  (S.D.)  May  be  collaterally  atta^ed 
for  want  of  jurisdiction.— Johnson  v.  Bruflat, 
8T7. 

Xlt.    CONSTRUCTION  AMD  OPBRATIOH  IM 
GBNBRAL. 

«=s»539'/s  [N0W,  vol.  I4A  Key-No.  Serioe] 

(lowa)  Party  may  not  avoid  effect  of 
part  of  decree  by  dedaring  It  abrogated. — 
Blankenhom  v.  Edgar,  893. 

XUI.  MERGER  AND  BAR  OF  CAUSES  OF 
ACTION  AND  DEPENSBS. 

'  the  Bar. 

•»632  (lowa)  Judgment  against  one  tort-feaS- 
or  not  bar  to  action  against  another  separately 
liable.— Henry  v.  Henry,  639. 

XIV.  CONCLUSIVENESS  OF  ADJUDI- 
CATION. 

(B)  Persona  Oonolvded. 

^9708  (S.D.)  Judgment  roll  in  former  case 
involving  same  issues  held  admissible,  weight 
being  for  court.— Hinea  v.  Sumner,  119. 

(C)  Batters  Coaelnded. 

«=)7I3(2)  (Mich.)  Corporation  held  estopped 
to  assert  for  first  time,  after  sale  under  execu- 
tion "on  decree  impounding  corporate  stodi, 
that  it  had  a  lien  thereon.— Haman  t.  Muske- 
gon Knitting  Mills,  4T0. 
^7)3(3)  (Neb.)  Plea  of  res  judicata  cannot 
be  sustained,  where  neither  the  issues  nor  par: 
ties  are  the  same. — Coon  v.  O'Brien,  340. 
(^720  (Mich.)  Where  no  appeal  was  takeil 
from  the  judgment  dismirsing  action  as  prema- 
ture conclusive  on  o^im  that  plaintiff  was  eu' 
titled  to  relief  at  any  time^Falmer  v.  Fokor- 
ny*  503- 

XXI.  ACTIONS  ON  JUDGMENTS. 
(B)  Foreign  JndsmentB. 

4=»930  (Wis.)  Equitable  defense  held  barred 
by  laches.—Firat  Nat  Exch.  Bank  v.  Harvey, 
216. 

^=3939  (Wis.)  Excuse  for  not  interposing  de- 
fense at  trial  of  action  in  other  state  on  notes 
held  sot  shown  by  counterclaim  in  action  on 
judgment— First  Nat.  Exch,  Bank  v.  Harvey, 
21(r 

JUDICIAL  POWER. 
See  Constitutional  Law,  ^saXQ, 

JUBY. 

See  Trial,  ^314-815. 


II.  RIGHT  TO  TRIAL  BY  JURY. 

<3=3l4(l3)  (Neb.)  Plaintiff  Aeld  not  entitled  to 
jury  trial  where  only  issae  was  cross-action  for 
specific  p«rformance.--Dold  t.  Munsor,  35S. 

IV.  SUMMONING,  ATTENDANCE,  DIS- 
CHARGE, AND  COMPENSATION. 

43>57  (Neb.)  Statutory  procedure  for  eallinc 
petit  Jury  inapplicable  after  commencement  of 
term.— Plnn  t.  State,  544. 

V.  OOMPBTENCY  OF  JURORS,  CHALLBNGT- 
B9.  AND  OBJECTIONS. 

«=9l3l(l6)  (Wis.)  Venireman's  answer  to  in- 
defimte  question  keU  not  to  show  diequalifica- 
tion^Heinta  v,  Scbenek,  610. 

JUSTICES  OF  THE  PEACE. 

m.  CIVIL  JURISDICTION  AND  AU- 
THORITY. 

^^36(7)  (Neb.)  Justice  m^  decide  gueatiott 
of  esCoi^tel  ae  between  landlord  and  teiuuit. — 
Polenake  t.  Folenske,  630. 

LANDLORD  AND  TENANT. 

I.  CREATION  AND  EXISTENCE  OF  THB 
RELATION. 

«=35(l)  (Mich.)  Contract  keid  for  manage- 
ment of  hotel  and  not  a  lease'— Palmer  t.  Pok- 

omy,  505. 

II.  LEASES  AND  AOBBBMBNTS  IN 

OBnBRAL. 

(B)  ConatraotloB  and  Operation. 

€=»45  (Mioh.)  Lease  j^eld  a  "conveyance"  with- 
in statute  prohiUting  Implied  covenant*.— Pick - 
alo  v.  Made,  502. 

®=»46(l)  (Minn.)  Tenant  alone  can  sue  land- 
lord for  ordinary  inconvenience  from  breach 
of  lease  covenant  to  heat  premises. — Flesher 
V.  St.  Paul  Apartment  House  Co.,  232. 

in.  LANDLORD'S  TITLE  AND  REVERSION. 

(A)  RlshtB  nnd  Powers  of  Landlord. 

«s:^(3)  (Mion.)  In  landlord's  action  i^nst 
tenant  for  boiler  explosion,  doctrine  of  res  ipsa 
loquitur  applied. — Kleinman  v.  Banner  Laundry 
Co.,  123. 

Allegation  of  tenant's  specific  negligence  held 
not  to  prevent  application  of  ree  ipsa  loquitur 
doctrine.— Id.  • 

In  suit  against  tenant  for  boiler  ttplodon, 
refusal  to  submit  absence  of  fusible  plug  hela 
not  error.— Id. 

<B)  Estoppel  of  Temnnt. 

<3=363(3)  (Neb.)  Lessee  must  yield  possession 
before  he  can  dispute  lessors'  title  and  cdaim 
title.— Folenske  r.  Poleoske,  530. 

IV.  TERMS  FOR  YEARS. 
(D)  Termlnntlon, 

<S=^IOS  (MIoh.)  Breach  of  implied  covenant 
not  to  use  premises  for  onlawfol  purposeB  heti 
not  ground  of  forfeiture.- Pickalo  v.  Mack,  502. 

Statute  authorizing  forfeiture  of  lease  for  aale 
of  liquor  held  repealed.— Id. 
«='II2>A  [New,  vol.  »A  K«y-No.  Sorlee] 

(IMIna.)  Abandonment  of  written  leaao 
with  chattel  mortgage  clause  securing  rent  Aeltf 
not  shown.— John  A.  Stees  Co.  v.  Willis.  391. 

VII.  PREMISES  AND  BNJOTMEIPr  AMD 

USB  THBKEOP. 
(A)  D*aavlptlon.  Extent,  nnd  Ooadltlnn. 

«S9|25<I)  (Neb.)  Lessor  not  liable  to  lessea 

for  defects  plainly  discernible.— Lowe  t.  Payne, 

320. 

«=>I25(2)  (Neb.)  Bole  of  caveat  emptor 
applicable  to  leases.— Lowe  r.  Payn«,  320. 
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(B)  PoMCMwlon,  EBjormcBt,  and  Use. 

^=>I34(3)  (Mich.)  Covenant  not  to  nee  prem- 
Ibsb  for  unlawful  sale  of  intoxicating  liquors 
not  iniplied.~Pickalo  t.  Black,  S02. 

4=^173  (Neh.)  Lessor  not  liable  to  lessee  for 
closing  of  premises  bj  municipality. — Lowe  v. 
Payne,  820. 

^»I80(3)  (Nak.)  Evidence  field  not  to  sapport 
verdict  for  plaintiff  based  on  Itaae  of  unsafe 
building  dosed  by  citr-^Lowe  t.  Payi^e,  320. 

LARCENY. 

I.  OFFEinSES  AND  RBSPOITSIBILITT 
TUBRBFOB. 

9s>S  (lows)  Promissory  note  aabject  of  lar- 
ceny.—SUte  V.  Potter,  919. 
«=»7  (Iowa)  Alleged  owner  must  be  true  own- 
er or  have  qualified  title.— State  v.  Potter.  919. 
4s9l2  (Iowa)  Must  be  trespass  upon  property 
Tigbta.— State  v.  Potter,  919. 

n.  PROSBcuTioir  and  pcnishhbnt. 

(A)  Imdletmeat  and  IntormBtlon. 

4=^32(2)  (|owa)  Indictment  most  allege  own- 
ership of  property.— State  v.  Potter,  919. 
4s>32(5)  (Iowa)  Ownership  may  be  laid  in 
trustee  or  Milee  or  receiver.— State  v.  Potter, 
919. 


«»32(8)  (Iowa)  Ownership  may  be  laid  in 
executor.— State  v.  Potter,  919. 

Ownershi^p  of  ijiromisaory  notes  heU  ernne- 
oosly  laid  m  denaee.— Id. 

<S=»44  (Iowa)  Evidence  of  hiBtituUon  of  suit 
by  defendant  to  collect  notes  admisaible  to  es- 
tablish intent  in  prosecution  for  larceny  of 
notes.— SUte  v.  Potter,  919. 
«S355  (Minn.)  Evidence  Insuffident  thongb 
showing  facts  conslRteDt  with  defendant's  guilt. 
—State  v.  Wylie.  707- 

4=358  (Iowa)  Identity  of  stolen  notes  estab- 
lished hv  circumstantial  evidence. — State  v. 
Potter.  919. 

^956  (Neb.)  Value  of  goods  stolen  from  mer- 
chandise store  may  be  established  by  proof  of 
sale  price  of  those  and  like  articles. — Robinaon 
V.  State,  977. 

(C)  Trlml  and  Rev«*«T. 

4=968(1)  (Iowa)  Evidence  Ae'fJ  suffident  to  go 
to  the  jury.— Sute  v.  Kelley,  834. 
«=>68(  I)  (Mich.)  Refusing  to  direct  verdict  for 
defendant  hfld  proper,— People  v.  Lowrey,  396. 
4=»70(2)  (Iowa)  Crime  held  sufficieatly  defin- 
ed in  instruction;  "steal."— State  v.  Banoch, 
4S8.  ^ 
LEASE. 

See  Landlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  CooatitntioDal  Law.  «s9fie-65. 

UBEL  AND  SLANDER. 

I.  WORDS  AND  ACTS  ACTTONABI.B,  AND 
LIABILITY  THBRBFOR. 

4»>6(2)  (N.D.)  Language  held  not  libelons  per 
Be.— Leonard  t.  Boberge,  262. 

UENS. 
See  Mechanics'  Li«u. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

II.  COMPUTATION  OP  PBiRIOD  OF 
LIMITATION. 

(F>    laTMOPAMc*.   Mistake.   Trwatt  Fraad, 
ud  ConcMlment  of  Cause  of  Action. 

•s>IOO(9)  (Wia.)  Residuary  legatees  not  barred 
bma  caiuxling  settlement  wiUi  supposed  leg- 


atee, where  action  was  brought  within  one  year 
after  discovery  of  fraud-— In  re  Beere'i  Ooard- 

ianship,  736. 

<8=»I03(2)  (S.D.)  No  running  of  statute  unttt 
repudiation  of  resulting  trust.— Hofteiaer  ▼. 
Prange.  963. 

«»I03(3)  (S.O.)  Heirs  heid  not  guilty  of 
laches  or  barred  from  suing  to  enforce  resnlt- 
ing  trust- Hofteizer  v.  Prange,  963. 

T.  FLBADINO,  EVIDENCE],  TRIAL,  AND 
HE  VIEW. 

«=3»IB0(2)  (Wis.)  Complaint  must  show  when 
cauae  of  action  accrued  to  be  demurrable. — 
Briggs  V.  Mmer,  163; 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

9=325(5)  (S.D.)  Grantee  under  quitclaim  deed 
delivered  pending  auit  for  specific  performance 
chargeable  with  notice  of  plaintiff'a  equity.— 
KuaseU  v.  ElKott,  824. 

LOST  INSTRUMENTS. 

4sa23(l)  (Wis.)  Burden  of  proof  of  payment 
on  defendant  where  loss  of  note  admitted  by 
answer.— Kesaler  v.  Reese,  1016. 

LUNATICS. 
See  Insane  Persons. 

BIAUGIOUS  PROSECUTION. 

V.  ACTIONS. 

<^S6  (Iowa)  Direct  proof  of  good  faith  apt 
required.— DriscoU  v.  Meyer,  417. 
«=»S8(3)  (Iowa)  Search  warrant  not  conform- 
ing to  information  held  erroneously  admitted.— 
DriscoU  V.  Meyer,  417. 

«=>64(2)  (Iowa)  Want    of   probable  cause 

shown.— Granby  v.  Friedman.  628. 

(iowa)  $B00  held  not  ezceasfve.— Gran- 
by V.  Friedman.  628. 

«=»72(4)  (Iowa)  InstiiictionAefderroneoaBas 
implying  inference  of  malice  must  be  overconm 
by  mrect  proof. — Driscoll  v.  Meyer,  417. 

MANDAMUS. 

I.  NATURE  AND  GROUNDS  IN  GENERAL. 

«»3(ll)  (MIob.)  Not  granted  to  direct  judge 
to  strike  from  files  bill  of  exceptions,  which  has 
come  to  the  Supreme  Court  and  may  be  strick- 
en by  it.— Miley  v.  Grand  Traverse  Circuit 
Judge,  398. 

•S=9l0  (Nob.)  Writ  should  not  issue  if  relator 
does  not  establish  dear  legal  right.-^8tate  t. 

Colby,  355. 

U.  SUBJECTS  AND  PURPOSES  OF  RELIEF. 

(B)  Acta  MAd  Proeeedlnara  of  Pablie  Ofll- 
ccrs  uid  Bo&rds  mnd  M«nlclp>I14leB. 

«S373(I)  (MIoh.)  CommiBsion  not  compelled 
to  act  on  petition  to  fix  rates  pending  negotla- 
tions  between  tAty  and  company.— Taylor  v. 
Michigan  Public  iJtilitieB  GommlBsIon,  486. 

MANSLAUGHTER. 
Bee  Hmnicfdo. 

MARRIAGE. 

See  Breach  of  Marriage  Promise;  IMvorce; 
Husband  and  Wife. 

MASTER  AND  SERVANT. 

n.  BBRTIOBS  Ain>  COMPKMflATIOH. 

(A)  Performance  of  9er\*Joe«. 

®=>53  (Iowa)  Damages  from  unskilled  work 
Md  not  r«coveraU«.r-Oondit  t.  Feldman.  680. 
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iBi  Wmvca  and  Other  Remnaermtloii. 

•9=»68  <N«b.)  Selling;  agent'a  right  to  commis- 
•iona  defeated  by  buyer's  failare  to  pay  price.^ 
Kleiii  Hfs.  Co.  V.  Morgan,  328. 

m.  ICASTKR'S  LIABIIilTV  FOR  INJCRIIDB 
TO  8KRVAHT. 

(A)  ll«t«a«  Mid  BxteMC  <«  Oaiiaiml. 

«»88(l)  (N.D.)  Relation  created  br  transfer 
of  service  to  third  peraon.— Asch  t.  Washburn 
Ugnite  Coal  Co.,  757. 

«=>95  (Wis.)  aiinor  chauffeur  held  not  en- 
gaged in  "employment  dangerous  to  life  or 
limb"  condemned  by  statute.— Schmidt  v.  Wia- 
conain  Sugar  Co.,  222. 

«»96(l)  (Wis.)  Proximate    cause  defined.— 
Richter  y.  Chicago,  M.  ft  St  P.  By.  Co.,  616. 
^=999  (N.D.)  Railroad  employer  and  coal  mine 
fteld  joint  wronsdoers.- Ami  t.  Washburn  Lig- 
nite Coal  Co..  iS7. 

(C>  Method*  of  Work,  RnleH,  and  Ordem.' 

^=3(37(3)  (Wis.)  LocomotiTe  engineer  not  re- 
qaired  to  stop  for  employee  intending  to  ride 
contrary  to  rule.— Richter  v,  Ohieago,  M.  &  St 
P.  By.  Co..  616. 

^3139  (Wis.)  Locomotive  engineer's  failure 
to  stop  held  not  proximate  cause  of  injury.— 
Richter  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  616. 

(D)  Wamlnar  and  Inatrnctlnv  Servant. 
^»157  (Iowa)  Warning  to  employee  by  auper- 
^tendent  Jteld  fluffideDt.~Freeby  v.  Incorporat- 
ed Town  of  Sibley.  685. 

(B)  Fellow  ServutB. 

4»I66  (Mian.)  Doty  to  employ  sufficient  force 
for  work  held  inapnUcable  in  handling  mail 
baga.— Jirmaselc  t.  Great  Northern  By.  Co., 
814. 

^180(4)  (Mill.)  Role  of  haste  inapplicaUe 
to  hanaling  mail  bags.— Jirmaaek  t.  Great 
Northern       Co.,  814. 

«ca>l92(l)  <N.D.)  Joint  liability  not  reUeved 
by  feUow-servant  doctrine.— -AMtt  t.  Washburn 
Lignite  Ck>al  Co.,  767. 

(F>  Rlake  AswHied  hr  Serrut. 

«=»204(l)  (Wis.)  Assumption  of  risk  defense 
under  federal  act— Zarcone  t.  Chicago,  M.  & 

St  P.  By.  Co.,  415. 

«9>2l6(f)  (Wis.)  Bisk  of  unexpected  negU- 
gence  of  fellow  serrants  not  assumed.— Zar- 
cone V.  Chicago,  M.  &  St.  P.  By.  Co.,  415. 
€s»2l7(IO)  (Wis.)  Risks  assumed  by  employ^ 
rontinuing  work  with  knowledge. — Zarcone  T. 
Chicago,  M.  &  St.  P.  Ry.  Co..  415. 
«»2r7(26)  (N.D.)  Extraordinary  risk  of  in- 
jurr  by  cars  held  not  aaaumed  by  section  hand. 
— Kennelly  v.  Northern  Pac.  Ry.  Co.,  548. 
^»2I7(28)  (Miaa.)  Injury  from  overexertion 
not  aenonable.— J^rmasek  t.  Qreat  Northern 
Ry.  Co.,  814. 

<H)  AetloDs. 

4=»253!/2  (Mian.)  Action  nnder  federal  act 
barred  after  two  years.— Kannellos  v.  Great 
Northern"  Ry.  Co.,  389. 

^»253/3  (Wis.)  Employer  not  estopped  from 
pleading  limitation  in  federal  act. — Cfeuthier  v. 
Atohison,  T.  &  S.  F.  Ry.  Co.,  619. 
&=»265(2)  (Wis.)  Proximate  cause  of  injury 
must  be  proved.— Richter  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,- 616. 

4=»268  (N.D.)  Evidence  admissible  on  ques- 
tion of  relation.— Asch  Washburn  Ugnite 
Coal  Co..  757. 

«S9278(I8)  (Minn.)  IMndfng  of  negligence  sus- 
tained.— Carlson  v.  Payne,  291. 
«s»284<l)  (Mina.)  Employment  in  interstate 
commerce  held  question  for  jury. — Stavros  v. 
Chicago.  H.  &  St  P.  B.  Co..  942. 
4^286(31)  (M(nn.)  Negligence  as  to  railroad 
employs  hit  by  engiDe  hrld  gaestion  for  Jnry. 
— Sinderson  v.  Payne.  2.^7. 
«s>288(8}  (Wis.)  Knowledge     of  negligent 
practices  of  fallow  employ^  question  for  jury. 
—Zarcone  t.  Chicago,  M.  &  St.  P.  Ry.  Co.,  410. 


Section  band's  assumption  of  risk  of  coem- 
ployS's  negligence  Aeld  (or  jury.— Id. 
«s»289(6)  (Mini.)  Conttibatory  negligence  U 
railroad  «mpl«y4  walking  on  track  kdd  guea- 
tion  for  jury.- Sinderaon  t.  Payne.  237. 

IT.  UABILITIBS  FOH  HfJVBIBS  TO 
TRnm  PBKBOHS. 

(A)  Acts  or  Omlastoms  oi  tervmat. 

«a>302(2)  (Neh.)  Automobile  driver**  negU- 
gence  held  cliargeable  to  em^orer.— ^nt  t. 
Liebers  Farm  Dquipment  Co.,  »&.< 

(O)  AeUona. 

<8=»330(l)   (Iowa)  Minor  son  driving  father** 

car  prima  fade  engaged  in  father's  business. — 
Baldwin  v.  Parsons,  66S. 

€=»330(l)(Nsb.)  Automobile  driver's  employ- 
ment inferred  from  use  of  car.— Dirks  v.  En- 
sign Omnibus  &  Transfer  Co.,  525. 
«=»330(3)  (N*k)  Automobile  driver's  authori- 
ty shown.— Byno  t.  Uebers  Farm  B!quipment 
Co.,  368. 

TI.    WORKMEN'S    COMPBNSATIOH  ACTn. 

(A)  HHtnre  mud  Grounds  of  Mwtter*e  LIh- 
bllltr. 

4=3347  (Minn.)  Compensation  act  giving  sub- 
rogated employer  attorney's  fees  constitution- 
al.—Thornton  Bros.  Co.  V.  Northern  State 

Power  Co.,  863. 

<^348  (MIoh.)  Compensation  Act  permitting 
board  to  make  findii^s  of  fact  is  valid. — Kirkley 
V.  General  Baking  Co.,  482. 
^=»349  (Mloa.)  Law  creating  compenaation 
insurance  boud  not  retroactive.-rBuilden* 
I4mited  Hut  UabDItr  Ins.  Co.  T.  Compensa- 
tion liis.  Beard,  860. 

4=b367  (Iowa)  Sewer  bnllder  Md  a  foreman 
of  employee  sustaining  compensable  injury  and 
not  an  independent  contractor.— Franks  t.  Oar- 
penter,  647. 

«»37r  (MM.)  Compensable  Injurr  defined.— 

Sichterman  v.  Kent  Storage  Co.,  498. 
^=»37l  (Minn.)  Em[>loy6  is  "about  the  premis- 
es" while  making  exit  on  elevator  at  close  of 
day's  work. — Ijienau  v.  Northwestern  Tdephone 
Exch.  Co..  945. 

"During  the  hours  of  service'*  include  period 
of  prompt  ingrefls  and  egress. — Id. 
(8=3373  (Neh.)  Injury  in  persoqal  altercation 
between  employees  held  not  compensaUe. — 
ITrak  v.  Morris  &  Co.,  345. 
<8=>374  (MIoh.)  tHsability  compensable,  thongli 
increased  by  intervening  eauses^-^essA  t. 
Ford  Motor  Co.,  719. 

Losa  of  leg  by  spread  of  infection  after  treat- 
ment of  injury  Aeld'  compensable.— Id. 
4s»375(i)  (MMl.)  Injury  to  salesman  aiding 
fellow  traveler  held  not  compensable  as  acci- 
dent "arising  out  of  employment." — Sichterman 
V.  Storage  Co.,  408. 

4=»37S(1)  (S.D.)  Injury  to  engineer  volunta- 
rily Bssistiiiig  in  removing  old  wall  held  not 
compensable  as  "arising  out  of  and  In  connie 
of  employment"— Wilson  t.  Diakota  Light  ft 

Power  Co..  828. 

«=»375(2)  (MiRl.)  Injury  in  elevator  while 
leaving  work  held  compensable.— Uenau  t. 
Northwestern  Telephone  Exch.  C^..  M5. 

(R)  ConpenantloH, 

^3385(20)  (Neb.)  Commutation  of  compen- 
sation jtayment  disapproved.— Troxeil  Mor- 
ris &  (Jo-  978. 

<8='387  (Nak.)  Compensation    allowable  for 

temporary  total  disability  and  for  perraasent 

partial  loss  stated.— Poast  v.  Omaha  Uerchants' 

Express  &  Transfer  Co.,  540. 

«=3388  (MIoh.)  Intent   to   adopt  established 

construdiion  of  words  used  in  Compensation 

Act  presumed.— iOrkley  v.  General  Baking  Co. 

482. 

(C)  Proeecalasa. 

^»398  (Iowa)  Formal  notice  of  compensable 
injury  Aeut  unnecessary.— Frsnks  t.  Carpenter, 
647. 
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«9i398  (Mioh.)  Corapeiuatlon  dalm  by  wmh- 
tboriied  attorney  Acid  aofflciHit.— Kottarl  t. 
Kmpire  Iron  Gasaalty  Co.,  400. 
«=>398  (Mioh.)  Finding  of  waiver  of  delay  in 
makinc  compenaation  claim  held  anwarrasted. 
— KirBej  t.  General  Baking  Co.,  482. 
<..ii4Q50)  (l«wa)  Vinding  of  employment  in 
interstate  commerce  aaatamed  by  OTideDCO  in 
CMopenaation  ca8e.-^'NeiU  t,  Bionx  Oltj  Ter- 
minal I^.  Co..  638. 

«»405ri)  (MtahO  landing  o(  tlmdy  comMs- 
sation  daim  joatifled^Kirkley  v.  General  Bak- 
ing Co.,  482. 

«=>405(5)  (Mich.)  Evidence  held  to  Justify 
finding  in  favor  <if  vife  claiming  compensation 
aa  dependent.— ^rkl^  v.  Gteneral  Baking  Co., 

482. 

«»405(6)  (Neb.)  CompeuaaUe  diaabilitr 
sliown.— Foast  v.  Omaha  Merelumta*  Expresa  & 

Transfer  Co.,  540. 

^»4I7(5)  (Miob.)  Compensation  award  may 
b«  affirmed  on  endence,  thoagh  baaed  on  un- 
Hupported  finding.— KirUey  t.  General  Baking 
Co.,  482. 

«=»4I7(7)  (iowiO  Finding  of  Xndaatrial  Com- 
miHBioner  under  Compensation  Act  conclosiTe.— 
O'Neill  T.  Sioiix  City  Terminal  Ry.  Co.,  633, 
^417(7)  (Mich.)  Court  can  determine  wheth- 
er compensation  board's  findings  ure  supported 
b^  eviacnce.— KirUey  v.  General  Baldng  Co., 

<C=>4I7(7)  (S.D.)  Findings  reviewable  under 
C'OmpenBation  Law, — Wilson  Dakota  Lls^t 
A  Power  Co..  828. 

4»4I8(6)  (Nib.)  Reviewing  court's  finding  in 
workmen's  compensation  case  conclusive. — 
ITrnk  V.  Morris  &.  Co..  345. 
^»4I8(6)  (Neb.)  District  court's  find^s  of 
fact  in  compensation  caf««  conclusive,— T^y  t. 
Georgia  Casualty  Co.,  357. 
«s>4l8(6)  (Nob.)  District  court's  finding  In 
compensation  ease  eoudasiTO.— TrwcU  T.  Mor- 
ris St  Co.,  f>78. 

«=»4I9  (Mioh.)  Ompensifion  agreement  ap- 
proved bv  Industrial  Accident  Board  reviewa- 
ble.—Norbut  V.  I.  Stephenson  Co.,  718. 

OompenaaHmi  commuted  to  lump  aam  n- 
viewable^Id. 

MECHANICS'  LIENS. 

ini.  KHPORCEMBlfT. 

«»279  (Iowa)  Claimant  suing  to  foredoao 
claim  had  hnrden  of  proving  <wim.— <3ondit  v. 
Feldman,  880. 

H0NE:¥  BECKiVED. 

«=s>l7(3)  (Wit.)  Proof  of  receipt  of  money  1^ 
(Ipfendaut  essential.- Dlefenbau   v.  Jarrett^ 

189. 

MONOFOUES. 

II.  TRUSTS  AHD   OTHBR  OOXBIHATIOHS 
IH  HBITBAINT  OF  TRADB, 

^13(2)  (MlanO  Conducting  a  motion  picture 
theater  AcId  to  fall  within  the  statute  prohib- 
iting boycotts. — Campbell  v.  Motion  Picture 
Mach.  Operators'  Union  of  Minnpapolis,  Local 
219.  International  Alliance  of  Theatrical  Stage 
Employees  of  U.  S.  and  Canada,  781. 

The  word  "trade"  used  in  anti-trust  law  la 
not  restricted  to  useful  commodities.— Id. 

MORTGAGES. 
See  Chattel  Mortgages. 

I.  BBCMTIfllTBg  Aim  TALIOXTT. 

(D)  TAlldltr. 

«s>76  (N.D,)  Held  that  tesUtor's  executor 
could  not  enforce  mortgage  taken  by  testator  to 

Krevent  loss  of  land  given  to  a  son  through  the 
Ltter'a  improvidence.- Dexter  v.  liiditenwalter, 
279. 


IV.  KIQHTS  AXD  LIABIUTIB9  OF 
PART1B8. 

«=9l99(l)  (MlM.)  Mortgagor  ordinarily  enti- 
tled to  poaseasion  and  rents  and  profits  until 
end  of  period  of  redemption.— Nielsen  v.  Heald. 
289. 

When  receiver  for  rents  and  profits  may  be 
appointed  stated;  mortg^ee  may  not  have 
rents  and  profits  applied  for  bis  .benefit  except 
to  preaervo  aecuri^.— Id. 

«=3205  (MlHlk)  Failure  to  pay  claims  wbidi 
may  become  liens  saperior  to  mortgage  deemed 
waste;  failure  to  pay  taxes  or  interest  on  prioc 
mortgages  waste.— Nielsen  v.  Beald,  299. 

Failure  to  pay  liens  existing  when  mortgage 
taken  not  waste;  failure  to  pay  meebaniea'  Uens 
superior  to  mortgage  not  waste.— Id. 

T.  ASSIGIfBIBNT  OF  MORTOA6B  OR  DBBT. 

^232  (8.D.)  Statute  requirement  that  as- 
signee's address  be  filed  with  register  of  deeds 
Jkeld  not  condition  precedent  to  foreclosure; 
||mtercit"— Western  Surety  Co.  v.  Schroedor, 

TI.  TRAHSFBR  OF  PROPBRTV  MORT- 
OAOKD  OR  OP  K4I!ITY  OF 
RBDBHFTION. 

^»274  (Iowa)  Vendee  takes  subject  to  mort- 
OTge  of  record  on  interest  conveyed.— Berry  v. 
Krittenbrink.  428. 

X.  FORBOLOSVRK  BY  ACTIOH. 
<Gi)  iKjvnctlon  and  .Receiver. 

<P»468(3)  (Mhm.)  When  receiver  for  rents 
and  proSta  may  be  appointed  stated:  mortgagee 
may  not  have  rents  and  profits  applied  for  his 
benefit  except  to  preserve  security.— Nielsen  t. 
Heald.  299. 

<8=»469  (Mlaa.)  What  must  be  shown  to  Justitr 
ap^^tme^of  receiver  by  mortgagee.— Nielsen 

Evidence  sastalnlng  appointment  at  receiver 
in  (oredoaoro  salt— Id. 

pD  JndsBieiit  or  Decre«  mmM  BxeosUoa. 

«^487(2)  (Iowa)  Pnrebaaer  assuming  mort- 
gage bODnd  by  foreclosure  decree  giving  recov- 
ery against  Um^Harvey  v.  nilllips,  910. 

XI.  RBDBMPrrOIV. 
«=»594(l)  (NJ3.)  Attaching  creditor  of  ven- 
dor was  not  In  law  a  redemptioner.— Citizi>nB' 
State  Bank  of  Fairfax,  Minn.,  v.  Kenmare  Nat 
Bank.  756. 

MUNICIPAL  COBPORATIONS. 

See  Oonnties;   Schools  and  Sdiool  Districts; 
Street  KaSroada. 

I.  CRBATIOK.  AI/TBRATION,  BXISTBNCBj 

AND  DISSOLUTION. 
(A)  Imcorporatlon   and   IneldeatK   of  Ux- 
latenee. 

«=922  (Minn.)  limitation  of  act  to  dties  of 
certain  population  hdd  not  to  render  it  void.— 
State  V.  Ct^  of  Nashwauk.  694. 

(B>  Territorial  Bxtent  and  Sabdlvlaloas, 
Anaexailon,  Con  n«1  Id  at  Ion,  and 
Division. 

®»23  (Minn.)  Statute  authorizes  incorporation 
of  urban  territory  only.— State  v.  Ci^  of  Nash- 
wauk, 894. 

II.  OOVBRNMBKTAI.  POWBRS  AND  FUNC- 

TIONS IN  OBNBKAKi. 

4S963(1)  (Miss.)  C^ty  eooncil's  action  ezdud- 
fng  apartment  bnildinga  from  restricted  district 
held  not  arbitrary  or  void.— In  re  Establishment 

of  Restricted  Residence  Dlst,  292. 

III.  LBGISLATIVB  CONTROL  OF  MUNICI- 

PAL ACTS.  RIGHTS,  AND 
LIABILITIES. 

^>64  (Miss.)  (Sovemmental  powers  and  da* 
ties  may  be  altered  by  aobaequent  general  law; 
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order  of  jjmjmait  TUlage  warrants  prescHbed 
by  statute.— First  Nat  Bank  T.  Village  of  Buhl, 
806. 

IT.  PROCBBDIVOS  OF  OOVSCXIi  OH 
OTHBB  GOVBRliriNO  BODY. 

(B)  Ovdlnmeea  smd  By-Iiami  in  0«aerml. 

«=>I09  <Neb.)  Statute  requiring  city  clerk  to 
keep  correct  journal  of  council  proceedings  held 
directory  merely.— Hull  t.  City-  of  Humboldt, 
78. 

«S9|2|  (Iowa)  Unconstitutionality  of  ordi- 
nance must  be  pleaded. — Ritchbart  v.  Barton, 
861. 

^=»I22(2)  (Neb.)  Presumption  tbat  ordinance 
was  properly  enacted  although  record  is  silent 
on  its  reading.— HnU  t.  City  of  Humboldt,  78. 

Where  record  does  not  show  that  there  was 
no  third  reading  before  final  passage,  ordinance 
will  be  presumed  read. — Id. 

T.  OPPICERfl,  AGBITTS,  AHD  BHPIjOT^fiS. 

(B)   Manlolnal   Departmenta  and  Ofleera 
Thereof. 

(S=»I83(5)  (Iowa)  Wrongful  acts  of  third  per- 
son taking  property  of  arrested  persons  are  not 
natural  consequences  of  acts  of  officers  making 
arrest.— Folson  v.  Piper,  28. 
€=3200  (Wis.)  Daughter  not  entitled  to  pen- 
sion as  dependent  after  reaching  the  ajfe  of  18 
when  normal  hnd  healthy.— State  v.  Board  of 
Trustees  of  Fireman's  Pension  Fund  of  Mil- 
waukee, 101. 

VI.  PBOPBRTY. 

4s3>22«  (Iowa)  BQoity  will  enforce  payment 
for  land  If  pnrdiase  was  not  .tdtra  nres,  al- 
though a  slight  irregnlarity  ezisU,  where  the 
dty  nas  received  beiiefit8.—DnntB  t.  Ames  Cem- 
etery Aas'n,  4^. 

TII.  COHTRAOTS  IH  GBHBRAIi. 

4s>243  (Iowa)  Municipal  corporation  may 
contract  by  i>arol  through  agents^ — ^Donta  T. 
Ames  Gemetury  Ass'n,  443. 

n.  pVBuo  niPROTBianprB. 

(B)   Preliminary  Proceedlnsri   and  OrdI* 
nances  or  Beaolntlona. 

4=9323(3)  (N.D.)  In  a  suit  to  enjoin  officers 
from  constructing  waterworks  and  sewer  sys- 
tems, the  burden  of  proving  irregularities  is 
on  complainants.— Jones  v.  City  of  Hankinson, 
276. 

In  action  to  enjoin  officers  from  proceeding 
to  constract  improvements,  evidence  held  not 
to  show  that  a  majority  of  ownera  affected 
signed  protest. — Id. 

In  proceedings  to  enjoin  officers  from  pro- 
ceeding with  construction  of  waterworks  and 
'sewer  systems,  evidence  held  not  to  show  tbat 
officers  acted  fraudulently.— Id. 

(C)  Oontraeta. 
^=»674(l)  (Neb.)  Materialman  who  knew 
there  was  no  bond  or  shows  failure  to  pay  for 
material  has  no  cause  of  action  against  village. 
— Paxton  &  Vierling  Iron  Works  v.  Village  of 
Naponee,  976. 

«=s>374(3)  (Neb.)  Petition  in  action  against 
village  trustees  for  failure  to  procure  contrac- 
tor's bond  held  not  to  state  cause  of  action.— 
Paxton  &  Vierling  Iron  Works  v.  Village  of 
Maponee,  976. 

(D>  Daaaasea. 

$=3385(0  (Iowa)  Lot  owner  not  entitled  to 
damages  for  change  of  grade  of  street  not  pre- 
viously establiebed  by  ordinance.— Ayer  t.  City 
of  Perry,  840. 

<B)  AsaCMBients  for  Benoftta,  and  Special 
Taxes. 

«=»406(l)  (Neb.)  Doubt  as  to  extent  of  pow- 
er to  construct  local  improvements  must  be  re- 
solved against  the  city.— Fatecher  t.  0.tr  of 
Bolo,  536. 


«=3407(l)  (Neb.>  Taxing  in  excess  of  benefits 
of  local  improvements  iield  unconstitutioiial^ — 
Futacher  v.  City  of  Bulo,  536. 
«=»408(I>  (Nflb.)  Doubt  as  to  limitation  of 
expenditures  for  waterworks  most  be  resolved 
against  the  d^.— FoUcher  r.  City  of  Bulo,  836. 
^=»425(l)  (MiRH.)  City  held  without  power  to 
assess  street  improvement  against  railway  oor- 

S oration  paying  gross  earnings  tax.— Chiowo  te 
r.  W.  By.  Co.  T.  City  ofMarshaU,  187. 
«=s>455  (Neb.)  Statute  constmed  as  reqoiriiv 
notice  to  proper^  owners  in  pavfnr  Strict  in 
reasonable  time*  to  prepare  for  bearing.— Hall 
V.  City  of  Humboldt,  78. 

®=:>458  (Minn.)  "Aggregate  net  award  of  dam- 
ages" which  may  be  assessed  as  benefits  fo- 
cludes  the  ultimate  amoant  including  ^terest 
and  expenses.— In  re  EstabUshment  of  Be- 
stricted  Besidence  Dist.,  292. 
^»459  (Iowa)  Street  improvement  assess- 
ment based  on  actnal  value  of  property  with 
improvement  constructed.- Belknap  v.  City  of 
Onawa,  462. 

Factors  in  determining  actual  value  of  lots 
benefited  by  street  improvement  stated.-  Id. 
<S=3484(I)  (Neb.)  PreBumed  that  notice  of 
meeting  of  board  of  equalization  was  published 
as  ordered.— Broghamer  v.  City  of  Cfaadrun, 
362. 

Board  presumed  to  bave  adopted  proper  plan 
in  zone  assessment  in  absence  of  evioence  show- 
ing it  was  not  in  accord  with  or  in  excess  of 

benefits.— Id. 

«3>488,  489(6)  (Neb.)  Apportfonment  of  as- 
sessment by  board  will  not  be  reviewed  on  er- 
ror where  parties  did  not  object  before  the 
board.— Broghamer  v.  CSty  of  Chadron,  362. 
«=»502(3)  (lows)  Evidence  held  to  show  as- 
sessment exceeded  statutory  limitation. — Bel- 
knap T.  OitT  of  Onawa,  iS2, 

X.  POLICB  FOWBR  AND  RBGITLATIOHS. 

(A)  Delegation,  Bxteat,  aad  fixerelse  o( 
Power. 

9=>6I4  (Iowa)  Power  to  "regulate''  operation 

of  vehicles  for  hire  included  right  to  prescribe 
reasonable  rules,  regulations,  and  eonoidons  in 
licensiDg  taxicab  owners  and  drivers,— Bitch- 
hart  V.  Barton,  851. 

«=>625  (Iowa)  Ordinance  requiring  approTsl 
of  owner,  lessee,  or  manager  of  properly  of 
application  for  license  to  operate  taxicab  stand 
therein  held  not  unreasonable. — Ritchhart  v. 
Barton,  851. 

ZI.  CSB  AITD  RBGCIiATIOIf  OF  PUBLIC 
PLACEU,  PBOPBRTY,  AND  WORKS. 

<A)  Street*  aad  Other  Pabllo  Ware* 

4=»669  (Iowa)  Owner  of  property  abutting  on 
street  has  rights  not  shared  by  public  at  large. 
— Kitchhart  V.  Barton,  851. 
«S3680,  681(3)  (Iowa)  Ordinance  providing 
for  licensing  of  taxicab  drivers  not  void  as  at- 
tempting to  grant  franchise  mthont  snbsaittiBf 
proposition  to  popnlar  vote.— Blt^art  v.  Bar- 
ton, S.'il. 

^705(2)  (Wis.)  Automobile  driver  had  rlgbt 
to  assume  that  be  would  be  given  entitled  right 
of  way  by  driver  of  other  automobile.— McCaf- 
frey V.  Automobile  Liability  Co.,  Limited,  Mu- 
tual, 585. 

^=»705(2)  (Wis.)  Pedestrians  cannot  cross 
busy  city  streets  without  taking  precaution  to 
avoid  approaching  vehicles.— Brickell  v.  TrOck- 
er,  593. 

<3=>705(2)  (Wis.)  Right  of  way  statute  con- 
strued.—Heiotz  V.  Schenck,  610. 
«g=>705(IO)  (Wis.)  Pedestrian  held  negligent 
in  failing  to  see  defendant's  aatom(^ile  while 
crossing  street.— Brickell  v.  Trecker,  893. 
«=s»705<IO)  (Wis.)  Street  laborer  not  required 
to  use  same  degree  of  care  to  avoid  injury  as 
ordinary  traveler.— Isgro  v.  Plankinton  Packing 
Co.,  606. 

«=>7O5M0)  (Wis.)  Driver  of  automobile  keep- 
ing no  lookout  for  cars  on  intersecting  street 
Mi  nei^ent— Haggerty  t.  Bain.  1017. 
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«»706(5)  (Iowa)  Brldenee  held  insnfBcient 
for  application  of  last  clear  chance  doctrine. — 
Disher  v.  Kiccaid,  666. 

«=s>706(5)  (Wl».)  Contribntory  negligence  of 
pedestrian  run  down  by  automobile,  held  for 
jury— Nelson  t.  Paali,  217. 
«=>706(5)  (Wis.)  Physical  conditioDs  Jield  to 
show  defendant's  failure  to'  pass  to  right  of  in- 
tersection in  turnioc  to  the  lefL— Haggeztr  t. 
Bain.  1017. 

^»7Q6{6)  (Iowa)  Whether  pr^of  supported 
idlegationa  of  negligence  in  running  down  pedes- 
trian was  for  jury. — Woolsoncroft  v.  Rogers,  13. 
€=»706(6)  (Iowa)  Negligence  of  automobilist 
held  for  the  jury.— RemlngtOQ  t.  Machamer,  32. 
^706(6)  (Wit.)  NegUgence  of  track  driver 
held  for  javy.— Isgro  t.  Plankinton  Packing  Co., 
606. 

«S3»706(7)  (Iowa)  Fedeatrian  ran  doivm  by 
auto  in  street  held  not  guilty  of  contributory 
negligence  as  matter  of  law.— Woolaoncroft  t. 
Bogers,  13. 

«=a706(7>  (Iowa)  Contributory  negligence  of 
pedestrian  held  for  the  Jury.— Bendngton  r. 

Machamer,  32. 

«=>706(7)  (Minn.)  Whether  plaintiff  injured 
by  being  struck  by  automobile  on  street  waa 
negligent  heU  a  jury  question.— Shearer  t.  De- 
wees,  793. 

4es»706(7)  (Wis.)  Whether  street  laborer 
struck  by  defendant's  truck  while  pushing 
wheelbarrow  was  negligent  held  for  jury.- Is- 
gro  T.  Plankinton  Packing  Co.,  606. 
4sa706(8)  (Iowa)  Defendant  owner  of  auto- 
mobile could  not  complain  of  instruction  as  to 
degree  of  care  required  of  infant  driver  when 
defendant  was  occupant- Disher  t.  KIncaid, 
666. 

«»706(8)  (Wis.)  Inatraetlon  as  to  right  of 
boy  15  years  old  to  drive  ear  Itetd  proper.— Hag- 
gerty  t.  Rain,  1017. 

€=>707  (Neb.)  Conviction  for  driving  automo- 
bile while  intoxicated  not  sustained.— Needham 
T.  State,  336. 

(C)   Fnhlic  Bntliltiiir«i   ParkM.  and  Other 
Pnbtlc  F1kc«b  anA  Property. 

'9=»72l(l)  fNeb.)  Provision  for  nse  and  con- 
trol of  public  parks  held  a  gorernmental  func- 
tion.—Nebraska  CSty  T.  Nebraska  C3ty  Speed  ft 
J'air-Afis'n,  374. 

4e=>72l(3)  (Neb.)  City  cannot  grant  nse  of 
public  park  to  exclusion  of  public.— Nebraska 
City  T.  Ndnraska  City  Speed  ft  Fair  As8*n, 


Zn.  TORTS. 


<0)  Defect*  or  Obstrncttona  In  Streets  and 
CMber  Public  Wht*. 

«=»703(l)  (Neb.)  Must  keep  streets  and  side- 
walks in  a  reasonably  safe  condition  for  pub- 
He  trard.— Hanley  v.  Fireproof  Bldg.  Co.,  534. 
^=>773  (Iowa)  Doty  of  city  to  rffmove  rough 
lee  on  sidewalk,  resulting  from  nK'lting  of  snow 
and  ice  on  adjoining  property.— Buffalo  t.  City 
of  Drs  Moines.  844. 

^788(1)  (Iowa)  C»tT  not  liable  for  defects 
In  street  not  resulting  from  Its  own  fault  until 
it  has  notice.— Spiker  v.  City  of  Ottumwa,  466. 
^39788(2)  (Iowa)  City  giving  permit  to  tear 
up  street  has  notice  of  dangerous  condition. — 
Spiker  T.  City  of  Ottumwa,  465. 
^s>792  (Iowa)  BzlBtenee  of  Ice  and  snow  on 
ridewalk  seven  days  supported  finding  of  notice 
to  city.— Buffalo  v.  City  of  Des  Moines,  844. 
«=>883(2)  (Iowa)  Automohiliet  must  use  or- 
Anary  care  in  nighttime.— Spiker  v.  City  of  Ot- 
tumwa, 465. 

^»80«(4)  (Iowa)  AutomohHIst  may  assume 
that  eltr  has  kept  street  in  reasonably  safe  con- 
dition.—Sniker  V.  Oi^  of  Ottumwa,  466. 
4=s*808(l)  (Neb.)  Abutting  owner  is  under  no 
common-law  duty  to  keep  adjacent  sidewalks 
safe.— Hauler  v.  rireproof  Bldg.  Co-  634. 
^sa»608(7)  (Neb.)  Property  owaerv  breach  of 
ordinance  requiring  keeping  of  sidewalks  safe 

U6N.Wr-e7 


18  remediable  only  by  d^r— Haal^  t.  X^re- 
proof  Bldg.  Co.,  634. 

®=»8t7(3)  (Iowa)  Burden  on  automobilist  in- 
jured by  defect  in  street  to  show  freedom  from 
negligence.— Spiker  v.  City  of  Ottumwa,  465. 
•e=>8l8(8)  (Iowa)  Evidence  of  custom^  cara 
of  sidewalk  held  inadmissiUe,  In  action  for  in- 
juries to  pedestrian  on  icy  sidewalk.— Buffalo 
V.  City  of  Dee  Moines,  844. 
^818(10)  (^lowa)  City  record  of  cleaning  of 
snow  from  sidewalk  held  without  probative  val- 
ue, in  action  against  It  for  fall  on  ice.— Buff^o 
V.  Ci^  of  Des  Moines,  844. 
®=»821(24)  (towa)  Automobilist        not  neg', 
ligent  as  matter  of  law.— Spiker  t.  City  of  Ot- 
tumwa, 465. 

Whether  automobilist  driving  into  trench  was 
negligent  held  for  jury.— Id. 

Twenty  miles  per  hour  not  negligent  rate  as 
matter  of  law. — Id. 

®=:»822(2)  (Iowa)  Instruction  as  to  delegation 
of  cleaning  of  walks  to  employes  held  proper. 
—Buffalo  V.  City  of  Des  Moines,  844. 
^=»822(2)  (Iowa)  Instruction  held-  not  erro- 
neous as  making  city  an  insurer  against  Injury 
to  people  using  its  streets.— Kiple  v.  Incorpo- 
rated Town  of  Cilermont.  880. 
«='822(3)  (Iowa)  Instructions  aa  to  city's 
duty  to  keep  its  streets  reasonably  safe  and 
that,  if  It  did  not  harff  constructive  notice^  of 
defective  conditii^  the  verdict  should  be  for 
city,  approved.— Ktple  T.  Incorporated  Town 
of  Clermont.  889. 

«=>822(5)  (Iowa)  Failure  to  submit  the  ques- 
tion of  constructrre  notice  to  city  of  condition 
of  wire  across  a  street  which  injured  jplaintiff 
Aelrf  not  error.— Kii^e  t.  Incorporated  Town  of 
CSermont,  889. 

(B)  CoadltlOB  or  Use  o<  Psblle  BwUUava 

»nd  Ofber  PropertT* 

«»852  (N.D.)  Complaint  for  death  of  pupil 
on  playground  held  not  to  state  cause  of  action 
agiJnst  dty^Anderson  t.  Caty  of  Fa^,  878. 

Xin.      FISOAI.     MAMAGBlfBllT.  PCTBIiIO 
DBBT,  SBOmXTIBS,  ASS  TAXATION. 

(A)  Pawe*  to  ineav  tMdeM«An«aa  wmA  Bx- 

SeaUtwres. 

«=»860  (Mian.)  Funds  of  dty  water  board  are 
public  funds  which  the  court  will  not  permit 
to  be  appropriated  for  purposes  not  legitimate. 
—State  T.  Foote,  230. 

^9870  (MIna.)  City  board  of  water  commis- 
sioners may  not  reimburse  employ^  compelled 
to  pay  damages  for  his  negligence  while  not  en- 
gaged in  its  employment.— State  v.  Foote,  230. 

(B)  AdmlnlMtT-ntInn  In  General.  Approprl- 
atlona,   Warrants   imd  Parmewt. 

4=»804(2)  (Mian.)  Oovernmental  powers  and 
duties  may  be  altered  bv  subsequent  general 
law:  order  of  payment  of  village  warrants  pre- 
scribed bv  statute.— First  Nat  Bank  t.  Village 
of  Buhl,  306. 

Village  warrants  iboold  be  paid  In  order  of 
presentation.— Id. 

^s^M.*!  (Mian.)  Ordinance  held  attempt  to  im- 

fiair  village  contract;  holders  of  past-diie  vil- 
age  warrants  may  join  resolution  devoting 
all  funda  to  payment  of  current  expenses  oi 
village.— First  Nat  Bank  r.  Tillage  of  Bufal. 
306. 

(D)  Tazee  and  Olber  ReTenoe*  aad  Aypll* 
cation  Tbereof. 

^3956(2)  (Neb.)  Second-class  dty  may  be 
enjoined  by  taxpayers  from,  procurtug  water- 
works at  a  cost  of  more  than  20  per  cent,  of 
taxaUe  proper^r— Fntsdier  t.  CSij  of  Bulo, 
536. 


MURDEB. 


See  Homidda. 


Digitized  by  Google 


Mutual  Benefit  In*. 


186  NORTHWESTERN  HEPORTEB 


1068 


MUTUAL  BENEFIT  INSUBANCE. 
See  iDBtiruice,  «s»712-788. 

NEGLIGENCE. 

See  Maeter  and  Servant,  «S=>88-330i  Mnnici- 
pal  Corporations,  ®=3-763-852;  Bailroads, 
«»27^^'-M9;  Street  BailroadB,  '«s>113- 
US' 

I.  ACTS  OR  0HIS8I01TS  CONSTITUTING 
NEGLIQBNCEl. 

(B)  Danfferoaa      Sn1iBta.ncest  MMhlnerr. 
and  Other  InatrnmeBtalltlcMi 

^=»23(l)  (Mtnn.)  OT?ner  of  premiaes  used 
children  not  negligent  in  failitw  to  remoTe  lime 
left  by  contractor.— Fit«patricS  T.  Role  Dona- 
hue Realty  Co.,  141, 

II.  PROXIMATE  CA1TSBI  OF  INJIIRT. 

^»56(3)  (Wis*)  Causal  connection  between 
violation  of  statute  and  injury  essential. — 
Schmidt  v.  Wisconsin  Sugar  Co.,  222. 
«»59  (Wis^)  Anticipation  of  specific  injury 
mmeceasary.— Kanscb  v.  Chicago,  Milwauhee 
EQecttic  By.  Co.,  2S7. 

m.  COHTRIBCTORT  HBGUOEIICB. 

«»93(t)  (S.D.)  Automobile  driver's  negligence 
not  imputaDle  to  guest— Eads  v.  Tiede,  823. 
^93(1)  (Wis.)  .  AutomobUe  driver's  negU- 
gence  not  imputed  to  guest.— Chase  t.  Ameri- 
can Cartage  Co.,  1^ 

e=>9M2)  (Iowa)  Husband's  negligence  In  driv- 
ing not  imputable  to  wife  ridmg.— Waring  v. 
Dubuque  Electric  Co.,  42. 

(D)  CoaapaimtlT*  MevUgrcnee. 

«s3lOI  (MInb.)  Railroad  employ£  going  to 
work  witbin  comparative  ne^igence  rale.— Sin- 
derson  v.  Payne,  237. 

«=»rOI  (Wis.)  Contributory  negligence  ground 
for  apportionment  of  damages  under  federal 
act.— tUcbter  v.  Chicago,  M.  &  St  P.  Ey.  Co., 
616. 

IT.  ACTIONS. 
(B)  Bv-tdencc. 

^t2l<5)  (Iowa)  Proximate  eavss  of  toinrr 
must  be  shown.- Freebv  T.  Incorporated 

of  Sibley,  686. 

(0>  Trial.  Jndflnent,  and  Revlevr. 

«=>t36(5)  (Wis.)  Question  for  Jury.- Isgro 
T.  Planklnton  Packing  Co.,  606. 
4Ss>i36(23)  (Wis.)  Proximate  cause  for  court 
when  clear  from  facts.— Schmidt  v.  'Wisconsin 
Sugar  Co.,  222. 

«=»I36(26)  (Neb.)  Contributory  negligence 
qoestion  for  jury.— Kroger  v.  Gordon  Fireiwoof 
Warehouse  &  Van  Co.,  312. 
^9t38(2)  (Nsb.)  Inatructions  on  burden  of 
proof  hftld  sufficient.— Kroger  v.  Gordon  Fire- 
proof Warehouse  &  Van  Co.,  312. 
$=>I38(4)  (Neb.)  Tnstruction  on  contributory 
negligence  inapplicable.- Dirks  v.  Ensign  Om- 
nibus &  Transfer  Co.,  625. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 
See  Criminal  lAw,  ^»Rifr-868. 

II.  GROUNDS. 

<F)  TarAiet  or  rindtas*  CoBtrarT  ta  X.av« 

or  BTldeaee. 

^»72  (Wis.)  Granting  new  trial  on  ground 
verdict  was  against  weight  of  evidence  held  not 
abuse  of  discretion,  though  court  on  appeal  had 
intimated  different  opinion.— John  v.  Pierce, 
600. 


(G)  Snrprlae,  Aeeldeat.  IaadTert«n«e,  or 
Miatalce. 

^97  (Midi.)  Too  late  to  claim  surprise,  when 
so  such  daijn  made  when  plaintiff  made  elec- 
tion.—In  re  Turner's  Estate,  402. 

(H)  Nevrlr  Dinoovered  BT-ldence. 

«=>l02(S)(Wls.)  Motion  for  new  trial  because 
of  newly  discovered  evidence  held  properly 
overruled  for  lack  of  diligence. — Seemann  t. 
Kastner,  153.- 

<8=»I04(3)  (MIna.)  Denisl  for  newly  discov- 
ered cumulative  evidence  not  abuse  of  discre- 
tion.—Spangenberg  V.  Christian,  700. 
«=»  104(3)  (Wis.)  Newly  discovered  evidence 
held  Inauffident  to  antiioriie.— SeemaonT.Kaat* 
ner,  IDS. 

III.  PROCRBDINOa  TO  PROCUBX  XW 
TRIAL. 

«='I3I(5)  (S.D.)  Clerk's  failure  to  attach 
certificate  to  remainder  of  record  did  not  re- 
quire judge  to  deny  motion  for  new  trial. — 
Haaser  v.  Englebrecht,  572. 
«=:9l63(2)  (MIna.)  Court  in  deiqrlng  new  trial 
held  not  to  have  considered  ground  of  newly 
discovered  evidence.— Bicker  t.  J.  h.  Owens 
Co.,  702. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  B01s  and  Notes. 

NUISANCE. 

n.  PUBLIC  NUISANCES. 

(A)  Nature  of  Injury,  and  Llabllltr  There- 
for. 

«=960  (N.D.)  Statute  authorizing  injunction  to 
abate  bawdyhouse  nuisance  held  constitutional. 
-State  T.  McCray,  280.  „  ^ 

Statute  directing  aeisure  of  property  alleged 
a  bawdyhonae  nnisanee  hM  unconatatadonal. 
-Id. 

«=>64  (N.D.)  Human  habitation  not  a  noi- 
aance  per  ae.— State  t.  HcGray,  280. 

(O)  Atetcmcat  and  lafaaetloa. 

4=»83  (N.D.)  Property  not  a  nidaanee  per  s« 

may  not  be  destroyed  summarily  irithout  no- 
tice.—State  V.  McOray,  280. 

OBLIG.\TION  OF  CONTEACTS. 
See  ConstltntloDal  Law,  «=9l43. 

OFflCEBS. 

See  Judges;  Justices  of  the  Peacf;  Public 
Service  Commissions;  Becelvers;  Sherilb 
and  Constables. 

L  AFFCIIVTHENT.   aUALIPICATIOirp  AHD 

TKNURE. 

(F)  Tens  of  Offlce.  VaoaaelMt  mnA  HaW- 
iMK  Over. 

^84  (Wis.)  Hold  office  until  sooeeaaor  qval- 
ifies.— State  v.  Johnson,  729. 

<G)  ReaUraaiioa,  Saayeaalaa.  «r  Raaaaral* 

«=»70i/2  [N«w.  vol.  17  Kay-No.  Sarlss] 

(N.D.)  Secretary  of  State  exercises  dn^ 
and  discretion  concerning  suffldeocy  of  recau 
petitions.— State  v.  Hall,  284. 

No  objection  made,  presumption  Is  that  Sec- 
retary of  State  performed  duty  and  exerdsed 
discretion  as  to  recall  election. — ^Id. 
^70'/2  [New,  vol.  17  Ksy-No.  Sariesl 

(SJ3.)  Recall  provisions  of  Primary 
Election  Law  construed.— Bums  v.  Circuit 
Court  of  Third  Judicial  Circnlt.  86& 
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m.  BIGHTB.  POWBRB.  DOTIEB,  AHD 
XUBILITXIBS. 

«s>|l9  (Nab.)  FleadlnffB  held  to  Bustaln  dis- 
missal  of  suit  to  recover  salary  paid  to  officer. 
— Reigle  v.  Cavey,  828. 

PARDON. 

9=9 1 3  (Iowa)  Governor  may  commote  aen- 

tence^State  v.  Olander,  63. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward. 

^»I3(2>  (Iowa)  Parent  reaponaible  for  negli- 
Bcnce  of  eUU  m  icing  thiiift  permitted 
parent.— Baldwin  r.  Paraona,  6Wt. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  se 
to  parties,  see  Appeal  and  Error. 

For  parties  to  parucnlar  proceedin|ta  or  instrn- 
ments,  see  also  the  various  specific  topics. 

T.  DBPBCTS,  OBJBCTIOHS,  AND 
ABIBIfDlIKHT. 

«»76(l)  (lawa)  Court  will  take  notice  of 

SlaintilTa  want  of  Intereat  In  property.— Mc- 
fovem  T.  UcOorem,  60. 

PARTITION. 

n.  AOTlOira  FOR  PABTinOH. 
<A)  RIvM  «f  AetlAB  mm*  DefeBMM. 

«s>l2(l)  (Minn.)  Parmion  shonld  be  made 
suUect  to  estate  in  severalty  for  life  or  yearn. 
— Heintz  v.  Wilhelm,  306. 
^»I9  (Mlaa.)  Ootenant  in  remainder  may 
compel  partiti(»  altbongh  life  tenant  in  poa* 
aesMOD.— Heinta  v.  'vmbelm,  305. 

(B)  ProoMdlsva  Mi^ReUcti 
«»63(3)  (Minn.)  Finding*  austalned  a*  not 
dearly  against  the  weight  of  the  evidence^ 

Wilson  V.  Wilson,  126. 

^63(3)  (Mlaa.)  Evidence  held  insufficient  to 
establish  defense  of  ml8repre8entatl<»i  in  pay* 
ment  of  price.— Page  t.  McGordy,  134. 
tfsalOO  (MtH.)  Sale  of  homeatead  properly 
made  subject  to  widow's  life  estate.— Heinta  v. 
WUhelm,  306. 

PARTNERSHIP. 

I.  THB  RBLATION. 
(A)  Cr««<lom  «iid  ReqniaKes. 

^>S  (Neb.)  Agreement  between  owner  and 
another  for  procuring  threshing  contracts  and 
doing  t^p  work  leld  not  a  partnership.—GiUiB- 
pie  V.  Bohling,  8S. 

III.  MUTUAL  RIOHTSt  DUTIBS,  AND  LJA- 
BIUTISS  OF  PA&TI»BR8. 

(A)  Flm  Provertr  and  Bnalaeu, 

^»78  (Iowa)  Partner  liable  to  the  firm  or 
copartner  for  fraud  and  concealment  of  a  mis- 
appropriation.—Scott  V.  Mundy  &  Scott,  207. 
«=983  (Minn.)  Partner's  claim  for  compensa- 
tion sustained  where  it  can  be  fairly  implied 
that  compensation  was  intended.— Sons  t.  Sons, 
809. 

IV.  RIOHTM  ATO  LIABILITIBB  AM  TO 
THIRD  PERSONS. 

<D)  Actloss  br  or  Asralnat  Flrns  or  Part- 
ners. 

®=s>2t8(3)  (Neb.)  Existence    of  partnership 

auestioD  of  law  for  court,  where  facts  are  not 
isputed.— Gillispie  v.  Bohling,  85. 

Vn.  DIBSOLUTION.  METTLBIIBHT.  AHD 
AC60UHTINCI. 
<B)  RIvKta,  Powem,  and  Iilabllltlea  aft«r 

DlBliOllltlOB. 

^296(1)  (Iowa)  Kelief  determined  in  sait 
after  dissolution  by  bnjti  daiming  firm  prop- 


erty sold  by  partner  to  defraud  partner.— ficott 

V.  IJundy  &  Scott,  207. 

«»296(3)  (Iowa)  Evidence  ft«Id  to  show  prl- 
ma  facie  a  sale  of  half  of  partners'  interest  In 
oil  leases.— Scott  v.  Mundy  &  Scott,  207. 

Evidence  as  to  a  sale  of  firm  property  iheli 
to  show  that  if  made  by  a  partner  it  was  un- 
authorised and  intended  to  defraud  Us  copart- 
ner.- Id. 

(D)  Aetiona  for  Dlaaolvtlom  am*  Aoeovat- 
tav. 

«=»336(3)  (MlBB.)  Referee's  flndiof  on  ac- 
counts held  sustained  hj  evidence.— Sons  v. 

Sons,  808. 

PAYMENT. 

See  Subrogation:  Tender. 

IT.  PLBADIIfO,  BVIDBNOB,  TRIAL.  AND 
RBVIBW. 

^=>68  (Iowa)  Evidence  insufficient  to  show 
direction  to  apply  payments  on  amount  duo 
under  mortgage.— Barandregt  T.  Van  Den 

Brink,  449. 

PEIUUBX. 

II.  PROSBCUTION  AND  PDNISRHBNT. 

«»32(6)  (Nob.)  Pleadings  of  case  wherein 
p«rjury  charged  held  admissible  to  show  mate- 
riaK^  of  false  testimony.— Finn  v.  State.  544. 
4=»33(l)  (Neb.)    Conviction  sustained.— Pins 
T.  State,  644. 

PERPETUITIES. 

^=>4(9)  (MIoh.)  Limitation  to  grandchildren 
after  two  life  estates  is  void.— Boaell  v.  Bosell, 
48©. 

Limitatlona  to  helra  of  grandchildren  hOd  too 

remote. — Id. 

«='7(2}  (Wis.)  Beslduarr  gift  held  to  require 
converi^on  ibto  personal  proper^  and  hence  not 
to  violate  rule^ln  re  Smttfa's  wiO,  180. 

PHYSICIANS  AND  SURGEONS. 

«s96(li)  (Mich.)  Inatruetloii  defining  "prac- 
tice of  medidne"  should  recognise  exceptions 
—People  V.  Sekelyn,  479. 

PLEADING. 

For  pleadincs  in  particular  actions  or  proceed- 
iqga,  aee  also  the  variona  specific  topics. 

For  review  of  niUngs  relating  to  pleadings,  see 
Appeal  and  Error. 

l.'PORM  AND  ALLBGATIONS  IN  GBNBBAJL. 

«=»8(6)  (Wis.)  Allegations  of  violation  of 
penal  statute,  and  death  as  proximate  residt 
thereof,  held  mere  condusions. — Schmidt  v. 
Wisconsin  Sufcar  Co..  222. 
«s>34(7)  (N.D.)  Ckimplaint  first  challenged  on 
appeal  win  be  liberally  construed,  and,  if  its 
defects  were  amendable,  it  will  be  sustained. — 
Rvan  V.  Bremseth,  818. 

In  absence  of  settled  case  and  upon  objection 
first  in  the  Supreme  Court,  a  complaint  to  can- 
cel a  contract  held  not  objectionable  after  fore- 
closure as  alleging  cause  for  resdssion  alon& 
— Id. 

T.  DBMORRBR  OR  BXGBPTION. 

«=92(M(2)  (S.D.)  Demurrer  to  complaint  atat- 
ing  cause  of  action  for  foredosnre  for  prind- 
pal  debt  properly  overruled,  though  intwcst 
not  recoverable.— Weatem  Sureor  Co.  T. 
Schroeder,  662. 

Tl.  AMBNDBD  AND  SVPPLBMENTAIi 
PliBADINOS  AND  RBPLBADBR. 

^235  (Iowa)  Jurisdiction  over  action  gfrev 
jurisdiction  to  permit  amendment.— Ooode  T. 
Adams  Express  Co.,  68. 

^236(1)  (Iowa)  Discretion  only  as  to 
amendmoita  authorised  by  statnte^StewaH 
T.  Stewart,  888. 
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4=3236(7)  (MIbr.)  Refasal  to  allow  amend- 
ment of  answer  by  setting  up  set-off  or  coun- 
terclaim in  midst  of  trial  witnin  court's  discre- 
tion.— Stannard  t.  National  Land  Agency,  792. 
«=>236(7)  (Wis.)  Refusal  late  in  coarse  of 
trial  to  allow  amendment  pleading  new  defense 
%eld  not  abuse  of  discretion.— Ehlers  t.  Qold, 
596. 

€=>248(l)  (Iowa)  Amendment  settiog  up  new 
cause  of  action  not  permitted. — Stewart  v. 
Stewart-  833. 

^=>279(4)  (Iowa)  Supplemental  pleading  may 
not  set  up  new  cause  of  action.— St«wart  t. 
Stewart, 

X.  FILING,  SBRTICB,  AND  WITHDRAWAIi. 

«=s>340  (Iowa)  Substitution  proper  where  lost. 
—Shuck  V.  Conway,  858. 

ii         XI.  MOTIONS. 

4»356{l)  (Iowa)  Amendment  to  answer  after 
amendment  of  petition  held  erroneously  strick- 
en.—Bringolf  V.  Parkhurst  Auto  Co.,  11. 
4=3>359  (Minn.)  Answer  alleKing  agreement  for 
deferring  time  of  payment  Mid  properly  strick- 
en as  ahiun^Naftann  t.  la  Salle  Holding  Co., 
12a 

«=»360(3)  (Minn.)  Plaintiff  held  not  to  have 
sastained  burden  of  showing  defendants'  answer 
to  be  sham,  false,  and  frivolous,  so  as  to  au- 
thome  striking  it.— Henning  t.  Carlson,  799. 

XIIX.  DBFBOTS  AND  OBJBCTIONS,  WAIV- 
ER, AND  AXDBR  BT  TERDICT 
OR  JIIDOHDMT. 

9=>432  (Wis.)  Consent  judgment  waives  de- 
fects in  pleadmgs  and  irregnlarltiea.— Duraa  t. 
Keller,  149. 

FLEDGES. 

«S336  (Misn.)  BridenceAeldnottoJastUyfind- 
taig  of  tEaud.— OiDer  t.  Virst  Nat  Bank,  816. 

POLICE  POWER. 
See  Mnuidpal  Corporations,  «3>014-625. 

PRACTICE. 

For  practice  In  particular  actions  and  proceed- 
ings, see       TSrious  specific  topics. 

PKESC^BIPTION. 

Bee  Adverse  Possession;  Limitation  of  Actions. 

PRINCIPAL  AND  AOENX. 
See  Attorney  and  COioit:  Brokers;  Factors. 

n.  HTTOAI'  BIOHTB,  DVTXn,  AND 
X.IABXLITIBB. 

(A)  BscMtloM  of  AKe»er> 

4=3>72  (Wis.)  Agent  investing  principal's  mon- 
ey in  his  own  name  held  guilty  of  conversion.— 
Regas  V.  Helios,  165. 

«==>79(3)  (Neb.)  Agent  failing  to  take  bond  aa 

requested,  but  taking  another  security, 

not  guilty  of  conversion,  but  liable  for  prind- 

SEtl's  actual  damages.— BourQuin  v.  Atlanta 
tate  Bank,  986. 
«=>79<5)  (Wis.)  Evidence  fceH  to  show  princi- 
pal did  not  acquiesce  In  agent's  misappropria- 
tion of  funds.— Regas  v.  Helioe,  166. 
«=>7d(9>  (Neb.)  Agent  paying  fund  contrary 
to  principal's  direction  liable  for  actual  dam- 
ages sustained.- Bourquin  r.  Atlanta  State 
Bank,  986. 

(B)  CompcnaatloB  and  I<t«B  ftt  Aremt.  ' 

4=989<9)  (Iowa)  Whether  aubagent  released 
bonus  to  limited  agent  held  tot  jury.— Babb  v. 
Herring  Motor  Co.,  672. 

III.  BIGHTS  AND  LXABILITIBS  AS  TO 
THIRD  PBBSONS. 

(A)  Powen  of  Avottt. 

«B9l04(2)  (Mlaa.)  Agent  anthorM  to  seU 
Pf«pert7  nsuslly  subject  to  warrantr  vt  qvul- 


i^  has  implied  authority  to  warrant, — ^Pioneer 

Mectric  Co.  v.  McCurdy,  770. 

(D)  Ratlllcatlon. 

«=s>i7l(l)  (Minn.)  Acceptance  of  beneats 
without  inquiry  held  ratification  of  agent's  un- 
authorized acts.— Pioneer  Electric  Co.  t.  Mc- 
Curdy, 776. 

<^I7I(4)  (Minn.)  Principal  ft«Id  to  have  rati- 
fied ucauthorissed  warranty  of  quality  by  agent. 
—Pioneer  Electric  Co.  v.  McCordy,  776. 
«=>I73(1>  (Neb.)  Burden  of  showing  ratiflea- 
tion  is  on  one  alleging  itr-W.  T.  Bawld^  Co. 
T.  Sunning,  331. 

PRINCIPAL  AMD  SURETY. 

See  Guaranty. 

m.  DI8CHARGE1  OF  BUBBTY. 

«=s>125  (Minn.)  Note  holder's  failure  to  pre- 
sent in  probate  court  for  payment  from  mak- 
er's estate  does  not  release  suretr.— Uanchea- 
ter  Sar.  Bank  t.  Lyndi,  794. 

PROCESS. 

I.  NATCRB,  ISSVANCB,  RB4CISITBS,  AND 
VALIDITY. 

^»I9  (Neb.)  Transitory  action  may  be  brought 
against  two  defendants  jointly  liable  in  any 
county  where  one  of  them  may  be  served  with 
summona,  and  summons  nutf  issue  to  other 
county.— First  ^ate  Bank  of  Whitnan  t.  tar 
grum,  334. 

n.  SERTIOB. 
(B)  Svkatltatea  BWTlee^ 

^s»72  (S.D.)  Service  bw  leaving  copy  of  sum- 
mons at  dwelling  can  ona  be  made  OB  rastdeaL 
—Johnson  v.  Brufiat,  877. 

(C)  Pnbllfeatlon  or  Other  Hotiee. 

iS=>84  (Iowa)  Notice  by  publication  construc- 
tive only.— Curtis  v.  Hoyt,  460. 
«=385  ( Iowa)  Statute  directing  service  br  pub- 
iTcation    to  be  strictly  obserrad.— Onrns  t. 

Hoyt,  460. 

®=>87  (Iowa)  Publication  service  on  actual 
resident  a  nullity.- Curtis  v.  Hoyt,  460. 

(D)  PrlTllavM  uA  BMaavtloaa. 

«»)20  (Neb.)  One  defendant  cannot  claim 
privilege  of  exemption  from  summons  for  a 
codefendant.— First  State  Bank  of  Whitman  r. 
Ingrum,  884. 

(B)  Return  and  Proof  of  Service. 

«a»r35  (S.O.)  Judgment  roll  held  to  show 
prima  facie  lack  of  jurisdiction. — Johnson  t. 
Brufiat,  877. 

^s>l38  (Iowa)  Proof  required  for  notice  by 

gublication  elfement  of  jurisdiction.— Curtis  t. 
[oyt.  460. 

«=»t38  (S.D.)  Testimony  of  puUidicr  held  to 
remove  prima  facie  truth  of  aflSdavit  of  pnb- 
lication.— Johnson  v.  Bruflat,  877. 

PROMISSORY  NOTES. 

See  Bins  and  Notes. 

pROPEaerv. 

<=»6  (Iowa)  Status  ot  person  as  to  taking 
rights  in  another's  proper^  fixed  hj  law  <a 
domicile.— Webster  T.  Modem  Woodmen  of 
America,  669. 

PURLIC  IMPROYEMENTS. 

See  Municipal  Corporations.  «»328-S(A 

PURUO.  SERVICE  OOm/WSSOK^ 

(MIoh.)  Jurisdiction  must  affirmatirelT 
appear  In  the  statute.— Taylor  t.  Wdilgan  Pa^ 
Uc  UtiUlles  Oommisrion,  486. 
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PUBUC  SERVICE  CORPORATIONS. 

See  Carriers;   EleetricHr*.   Gas;  Bailroadtf; 
Street  Ballroadi. 

QUI£TINO  TFTLE. 

II.  FROOBBOINGS  AND  RBLIEF. 

«=»44{3>  (N.D.)  Court  held  to  have  properly 
fixed  priority.—Mowry  v.  GoH  Stabeck  Co., 
865. 

QUO  WARRANTO. 

II.  JURIBDXOnON,  PROCBBDIHCia,  aud 
RBLIBP. 

4=a29  (Iowa)  Defense  of  laches,  acquiescence, 
or  estoppel  available  to  defendants  in  qno  war- 
ranto.—State  V.  Kinkade,  662. 

Plaintiffs  attacking  organization  of  school 
district  held  guilty  of  laches.— Id. 
®=>63  (Iowa)  Bel&tors  held  properly  required 
topay  costs.— State  v.  Kinkade,  662. 

Taxing  of  costs  a^csinst  relators  a  finding  of 
want  olT  probable  eansc-rld. 

RAILROADS. 

See  Street  Railroads. 

I.  CONTROL  AND  RKCULATION  IN  OBN- 
BRAL. 

^51/2  [Naw.  vol.  6A  Key-No.  Series] 

(M)nn.)  Barred  suit  not  reviTed  by  fed- 

eral  transportation  act.— Kannellos  t.  Great 

NOTthern  By.  Co..  B8&. 

«=»5i/2  [N*w,  vol.  6A  K«y-Ne.  Series] 

(Ntk.)  Attorney's  fee  as  part  oi^  costs 

taxable  against  Director  General.— Wagner  v. 

Union  Stockyards  Co.  of  Omaha,  996. 

Director  General's  saecesaor  properly  sub- 
stituted as  party.— Id. 

II.  RAII^ltOAD  COBfPAirnBS. 

«a»33(2)  (MiDD.)  Service  of  process  on  solicit- 
ing agent  of  foreign  railway  valid.— Farmers' 
Co-vp.  Elqnity  Go,  v.  Payne,  ISO. 

T.  RIGHT  or  WAT  AND  OTHBR  XNTBR- 

B8T9  nr  uuni. 

4=»75(3)  (Iowa)  City's  consent  to  Intemrban 
railway's  spur  track  neceseary. — Interurban  By. 
Co.  r.  CUj  of  Des  Moines,  w4. 

X.  OFBBATIOH. 

(B)  ■tatatoiT,  H«Blelp«l,  ud  OSetal 
■•vnlmtlimK* 

4=9225  (MlN>.)  Agentserviee  required  Iff  stat- 
ute.—Citizens  of  HfaieB  T.  Minnesota  A  X  Ry. 

Co.,  797. 

Order  to  enlarge  depot  and  provide  agent 
service  justified.— Id. 

(D)  iBjarlea  to  I<lo«nNe«M  or  TrospasMvs 

1h  General. 

«E»273V2  (S.D.)  Duty  to  employee  of  inde- 
pendent contractor  stated.— Polluck  v.  Minne- 
apolis &  St.  L.  R.  Co..  830. 
€=>282(9)  (Minn.)  Evidence  that  defects  In 
brake  on  freight  car  handled  caused  Injury  held 
to  Justify  directed  verdict.— Benedict  v.  CStl- 
cago,  B.  &  Q.  R.  Co.,  206. 

(F)  Accidents  at  CrowlBsa. 

•=>350(3)  (Iowa)  Evidence  of  negligence  as 
to  automobile  driver  insuSicient  for  jury.— Ma- 
garian  V.  Chicago,  B.  &  Q.  R.  Co.,  S3,7. 
4»350(7)  (Iowa)  Negligence  in  starting  train 
striking  automobQe  held  for  jury. — Seaton  v. 
Western  Asphalt  Paving  Corporation,  45S. 
^350<7)  (Mloh.)  Signal  queaUon  for  Jury.— 
Kosnicki  v.  Pere  Marquette  Ry.  Co..  493. 
9s>350(l5)  (Iowa)  Contributory  negligence  of 
automobile  driver  making  detour  around  end  of 
train  held  for  jury.— Seaton  v.  Western  Aa- 
pbalt  Pavdng  Corporation,  468. 


(G)  iBjsurtes  40  PnsoBB  on  or  mmm»  Trauipm. 

«5335S(5)  (S.O.)  Independent  contractor's 
employee  visiting  cinder  pit  held  a  trespasser. 
— PoUuck  V.  Minneapolis  &  St.  L.  R.  Co.,  830. 
«s»38l  (2)  (S.D,)  Independent  contractor's 
employee  visiting  cinder  nit  held  negligent — 
PoflucV  v.  ICnneapolis  ft  St  Ii.  R.  Co..  830. 

(H)  Xnlvrlos  to  AsktaarnXm  on  or  near  Traces. 

®=»430  (towa)  Notice  of  loss  essential  to  re- 
covery of  double  damages  for  killing  stock,— 
Lister  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  8. 

Excessive  demand  defeats  recovery  of  double 
damages  for  killing  stock. — Id. 

Verdict  for  double  damages  for  killing  cows 
held  to  show  excessive  elann  in  notice  at  loss. 
—Id. 

<S=3443(I)  (lows)  Owner  of  cattle  killed  not 
bound  to  show  negligence  beyond  reasonable 
doubt.— Lister  v,  Chicago,  R.  I.  &  P.  Ry  Co.,  8. 
«=443(2)  (Iowa)  KflBne  of  cattle  by  cars 
provable  by  circumstantial  evidence.— Uster  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.^  8. 

Evidence  k«U  to  show  killing  of  cattle  by 
train.— Id. 

^»446(2)  (Iowa)  Proximate  cause  of  injury 
to  animals  questioo  for  jury.— Lister  v.  Chi<»go, 
R.  I.  &  P.  By.  Co.,  8. 

RAPE. 

II.  PR09EC1TTI0N  AND  FninSHineGNT. 

(B)  EiTiaenee. 

€=i>40(3)  (Minn.)  Proof  of  OUdt  relations  with 
others  competent.— State  T.  Perry,  310. 
4s»42  (Mian.)  In  prosecution  for  statutory 

rape,  evidence  that  girls  under  18  frequented 
defendant's  place  of  business  and  rode  about 
with  him  held  incompetent— State  v.  Friend. 
241. 

4=9»5I(4)  (S.D.)  Bvidence  ibeld  to  auata&i  con- 
viction in  the  first  degree. — State  v.  Campbell, 
952 

«=»5I(7)  (Neb.)  Evidence  TieUt-  sufficient  tp 
identify  the  defendant  as  the  offender.— Porter 
V.  State,  1006. 

^»52(l)  (Mlaa.)  Evidence  Md  to  sustain 
conviction  of  statntory  rape^Stoto  v.  Friend, 
241. 

«s»sS(l)  (Ml».)  Evidence  kald  to  sustain 
conviction  for  statotoxr  rape.— State  t.  Dahlt 
880. 

rO)  Trial  and  Bortow. 

4=359(3)  (Neb.)  Instruction  as  to  corrobora- 
tion of  prosecutrix,  referring  to  denial  of  accu- 
sation. Mid  error.— Porter  v.  State.  1000. 

BB&L  ACTIONS. 

See  Partition;  Quieting  Title. 

RBCKIVKIIS. 

I.  HATVIUB  AHD  6BODNDS  OF  XUBOBITBR. 
SHIP. 

(B)  Ctroanda  of  Anpolatineat  of  Beoelvcr. 

4=>16  (Mich.)  Appointment  of  receiver  for 
creamery  company  s  real  estate  and  income  by 
trial  court  held  proper,  on  account  of  complex- 
ly of  proper^.— mitional  Bank  of  Commerce 
T.  Corliss,  717. 

T.  AI<I<OWANCB    AND    PAYHBNT  OF 
CUUBIS. 

«=3l53  (Iowa)  Not  Hable  for  invalid  tax  as- 
sessed atttnst  corporation  after  appointment 
— Ui^on  Petroleum  Co.  v,  Indian  Petroleum 
Co.,  439. 

RECORDS. 

See  Appeal  and  BmNf,  «Bn50(h6B6:  Oriminal 
Law,  «ss>1114. 


REFERENCE. 
See  Artetratiom  and  Award. 
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»n.  RDPBREEIS  AND  PROCBBDINCM. 

•a»75  (Mfan.)  Referee  haa  sabstantiaUT  same 
powers  as  a  trial  judge  where  appointed  to  re- 

Jort  a  judfmeDt  but  may  not  entertain  motion 
or  new  trial. — Sous  t.  sodb,  809. 

m.  BBPORT  AND  FllfDIlfGS. 

^=992  (MIon.)  Referee  haa  substantially  same 
powers  as  a  trial  judge  where  appointed  to 
report  a  judgment^  and  may  amend  or  rense 
his  flsdings  until  judgment  ia  «nter«d.— Sons  t. 
Sons,  809. 

«=:»99(4)  (Minn.)  Referee  has  substahtially 
same  powers  as  a  trial  judKe  where  appointed 
to  report  a  Judgment,  and  nia  report  ox  facts 
hu  the  effect  (tf  a  special  retdict.— Bona  t. 
Sons,  809.  , 

BBFORBUiKION  OF  XNSTBUBIENTS. 

1.  BIGHT  OV  ACnOir  AND  DBFBNSBS. 

«B»18  (Iowa)  Bale  of  relief  by  equltr,  where 
contract  fails  to  express  true  intention  stated. 
— CosteUo  T.  Stokely  Grain  Co.,  842, 
«C3925  (Iowa)  Where  all  facta  equally  within 
knowledge  of  partiea,  aqoi^  will  not  reform.— 
OosteOo  T.  Bt<^elr  Giaia  Co..  842. 

n.  PKOCBBDINGS  AND  RBLIBF. 

fr..jH  (Iowa)  Parol  evidanee  rale  held  not  to 
Mply  to  actions  for  reformation.— Costello  t. 
Stokely  Orain  Co.,  842. 

4=>45(l)  (Iowa)  Degree  of  proof  must  pro- 
duce belief  of  truth  of  facta  asserted  to  au- 
tborixe.— CosteUo  t.  Stokely  Grain  Co.,  842. 
«s»49(2)  (MIKH.)  Eridence  held  to  support 
verdict  upon  spedal  Isanea.— Carlson  t.  Kroe- 
g«r,  70Q. 

Eridence  must  not  only  preponderate  for 
party  seeking  reformation,  but  must  be  cpn- 
Tincfnc.— Id. 

^949(9)  (Iowa)  Evidence  helS  to  show  true 
intent  of  lease  that  landlord  would  tile  70 
acres  of  land.— Ooatello  v.  Stokely  Grain  Co., 
842. 

RELEASE, 

1.  RB44CUITB8  AND  TAUDITT. 

•=»I6  (Nab.)  Mutual  mistake,  to  avoid,  must 
relate  to  present  or  past  facts  and  not  to  opin- 
ion as  to  future  resulta  of  known  facts.— Simp- 
son V.  Omaha  &  C.  B.  St.  Ry.  Co.,  1001. 

Mistake  as  to  future  development  of  known 
injury  is  one  of  opinion,  and  not  ot  fact.— Id. 

ff«Ht  not  to  bar  action  for  injorioa  unknown 
to  either  party.- Id. 

III.  PliBADINO.   BTIDBNCB,  TRIAL,  AND 
RBVIBW. 

4eoS8  (Wis.)  Burden  of  proving  settlement  in 
personal  injury  action  stated.— Hanley  v.  Hioea, 
602. 

<s»57(l)  (Wit.)  Duly  executed  and  signed  re- 
lease can  only  be  overcome  by  dear  and  con- 
vincing evidence  by  idaintiff.— Hanl^  v,  ffines, 
602. 

Evidence  Aeld  insufficient  to  overcome  rOlease 
In  passenger's  action  for  injuries. — ^Id. 
«S968(5)  (Neb.)  Whether  there  was  mutual 
mistake  may  be  submitted  to  the  jury. — Sintp- 
•on  V.  Omaha  &  C.  B.  St.  Ry.  Co.,  1001. 

KETEOSPECTIVE  LAWS. 
See  Oonstitntlonal  Law,  «s9l:g8-t97. 

BEVENUB. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

BISKS. 

See  Master  and  Servant,  «=»204r-217. 

BOADS. 

See  Highwara. 


SALES. 

See  Vendor  and  Purchaser. 

I.  RB«VIBITBS  AND  TAI.IDITY  OF  CON- 
TRACT. 

<8=»l  (4)  (Neb.)  Contract  not  void  for  indefi- 
niteness  if  requirements  can  be  reasonably  esti- 
mated.—C.  AV.  HuU  Co.  V.  Westerfield,  992. 
«=>23(3)  (Wit.)  Written  acknowledgment  of 
verbal  order,  when  accepted  by  buyer,  held  to 
constitute  contractr-Stark  v.  Bumham  Broa. 
Brick  Co.,  151. 

^>38(l)  (lowa)  Principal's  promise  to  fur- 
nish experienced  salesman  liela-  not  fraudulent 
r^resentation.— Security  Sav.  Bank  v.  (Dapp, 

«=s>'52(6)  (Mlaa.)  Finding  that  contract  with 
warranty  was  between  plaintiff  and  defendant, 
and  not  between  defendant  and  third  person, 
auetained.— Pioneer  Electric  Go.  v.  McCurdy, 
776. 

Finding  that  notes  were  given  to  third  per- 
son as  part  of  plaintiff's  ftnancing  schema,  ana- 
tained,r-Id. 

n.  CONSTRUCTION  OP  CONTRACT. 

«=>82(2)  (Neb.)  -Caah  sale  presumed  where 
BO  time  of  payment  stated.— Edwards  v.  Has- 
tings Distributing  Co.,  960. 
«=»85(l)  (Wis.)  Contract  held  to  contain  no 
implied  obligation  that  buyer  would  use  bride 
only  OD  a  particular  Job. — Stark  v.  Burnham 
Bros.  Brick  Co.,  151. 

in.  MODIFICATION  OR  BBSOIUIOH  OF 
CONTRACT. 

(A)  Br  AffveeMast  of  FartlM. 

«»89  (Wla.)  Cootract  kOd  not  modified  by 
check  sent  in  response  to  seller's  proposal  to 
extend  time  of  performance.— Quaker  Maid 
Corporation  v.  New  Holstein  Canning  Co.,  590. 
«B»92  (Iowa)  Rescission  ariaea  only  1^  mutual 
conaenb— BrlngoU  v.  Parkhnrst  Auto  Co.,  11. 

(Q  Resdsalon  *r  Bayer* 

«=a>i30(l)  (Nab.)  Suit  after  readaaloii  for 
purdiaae  money  KM  not  one  qn  guaranty.— 
Phelpa  V.  Shuck,  81S. 

IV.  PERFORMANCB  OF  CONTRACT. 

(C)  DeltT«rr         Aceeptaaoe  of  Good*. 

^»t74  (Neb.)  Buyer  not  entitied  to  posses- 
sion until  price  is  paid.— Bdwards  v.  Hastings 
Distributing  Co.,  980. 

Buyer's  refusal  to  pay  for  goods  delivered 
relieved  seller  of  obligation  to  make  further  de- 
liveries.—Id. 

^»18l(ll)  (lowa)  Compliance  with  condi- 
tions of  installing  smokeless  furnace  not 
shown.— McMillan  v.  Jaeger  Mfg. -Co.,  849. 
<&s»l8l(ll)' (lowa)  Evidence  Aehf  not  to  show 
failure  to  deliver.— Seenrity  Sav.  Bank  v.  Gapp, 
927. 

«=>l8i(l2)  (lowa)  EvidenilM  held  to  ahow 
plaintiff  not  responsible  for  damage  to  car  of 
eggs.— Iowa  City  Produce  Co.  v.  Bell-Jones 
Co.,  445. 

(D>  PmrmCBt  «C  Price. 

«sg>l8e  (Wl«.)  Buyers,  hv  taking  goods  from 
carrier  after  notice  to  seller  of  rejection,  fteld 
not  liable  for  mnro  than  actual  value.— Green- 
berg  r.  Pfexlson,  161. 

T.  OPBRATION  AND  BFFBCT. 

(A)  Tramater  ot  Title       Between  Parties. 

<S=»202(6)  (S.D.)  Delivery  of  goods  held  not 
waiver  of  obligation  to  return  trade  acceptanc- 
es.—Bubber  Corporation  of  America  v.  Brooks 
Tire  &  Battery  Co..  953. 

«=9218V2  (S.D.)  Obligation  to  return  trade 
acceptances  held-  not  waived  as  matter  of  law.— 
Rubber  Corporation  of  America  t.  Brooka  Tiro 
&  Battery  Co.,  958. 
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asaK  (8.D.)  Number  of  votes  at  election  m 
to  abandonment  of  district  not  eonduaive  as  to 
ntunber  of  electors. — Carr  Waltcnida  Inde- 
pendent ConsoL  Scliool  Diet.  No.  1  of  Clay 
Ooonty.  880. 


TII.  RBHBDIBS  OF  SF.LLER. 

(IB)  Aetlons  for  Pri««  or  Valaa. 

^=935S(I)  (Iowa)  Where    defendant  denied 
purdiase,  offer  of  proof  of  unfitness  of  prop- 
erty  sold   properly  ezcladed.— Kumelhart 
Kcbnoebelen.  641. 

^»>359(l)  (Minn.)  Finding  of  deliverj  of  and 
nonpayment  for  tractor  anatained.— Welle  & 
Hiltner  t.  Pfau,  S7a 

«=»364(9)  (Minn.)  Infltruction  as  to  rifht  to 
rettim  tractor  If  oneatisfactory  held  correct. — 
Welle  &  HUtner  t.  Ffaa.  673. 

<F)  A«ttoaa  tor  ItammvM. 

<&3>38l  (Iowa)  In  eeller's  action  bnyer  had 
burden  of  proving  seller'a  breach  in  order  to 
recover  money  paid.~-Ma8:uire  t.  Wm.  Gretten- 
berg  Grain  Co.,  644. 

Vni.  RSSMBDIBIS  OF  BUTBR. 
XC)  ActloBB  for  Breaok  of  CoMtraot. 

«=>4II  (Wis.)  Complaint  hold  sofBcient  de- 
spite miatake  in  allegation  of  date  of  contract. 
—Quaker  Maid  Corporation  t.  New  Holstein 
CaDQing  Co.,  S90. 

Complaint  Acid  anScient  although  failing  to 
ihow  that  plaintiff  attached  rerenoe  stamp  to 
check  forwarded  in  response  to  defendant's 
proposal  to  extend  time  for  performance.— Id. 
^=9418(2)  (Wis.)  Measure  of  damages 'for  non- 
delivery is  difference  between  contract  and  mar- 
ket prices. — Stark  t,  Bumham  Bros.  Brick  Co., 
151 

(D)  AotlsM  mmA  Caanterelalma  for  Breacb 
of  WarraMty. 

^=>425  (Iowa)  Remedies  of  purchaser  on 
breach  of  warran^r  stated.— Bringolf  t.  Park- 
hurst  Auto  Co.,  11. 

«=»425  (Neb.)  Remediet  of  parchaaer  by  false 
repreaentationB  ennmerated.— Phelps  t.  wndi, 
813. 

4s>439  (Mill.)  One  charged  with  breach  of 
warrant?  mi^  present  facts  in  mitigation  of 
damages.- ^oneer  Electric  Co.  t.  McCordy, 
77& 

«=3>442(2)  (MIna.)  Difference  between  light- 
big  plant  sold  aa  warranted  and  actual  ralue 
km  correct  measure  of  damagea.— Honeer 
Electric  Co.  t.  MeOnrdy,  776. 

SCIH00U9  AND  SCHOOL  DISTRICTS. 

II.  FtTBUO  flCHOOU. 

(B)  Oreatlott,  AlteraAlom.  Blzlatanee,  and 
DlsaoliitloB  of  Dlatrleta. 

«=»22  (S.D.)  Statute  held  to  validate  organi- 
zation of  conaolidated  school  district  previous- 
^^djud^e^  void  by  Judidal  decree.— Hodgea  t, 

^»22  '(S.D.)  Curative  act  ket4  valid  in  so  far 
as  it  validates  organization  of  consolidated 
school  district- Alatalo  v.  Shaver,  872. 
«=»32  (lawa)  Statute  permitting  tranafer  of 
territory  held  not  to  apply  to  original  territory. 
— Zaiser  t.  Consolidated  Independent  School 
Dist.  of  Mondamin,  Harrison  County,  66. 
«s»37(l)  (S.O.)  Compliance  with  statute  in 
consolidation  proceetoga,  Jurladicttonal.--Brad- 
wiach  T.  Howey.  566. 

Where  plat  of  proposed  consolidated  district 
does  not  clearly  locate  all  schoolhouses  Super- 
intendent of  Public  Inatroction  cannot  act— Id. 
4»37(3)  (MIna.)  Approval  of  jMUtlon  by  dis- 
trict board  is  necessair  before  inclnding  part 
of  district  in  consolidated  district— lo  re 
School  Dist  No.  56  of  Isanti  County,  802. 

Where  consolidation  has  been  defeated  at 
election,  new  petitiona  muat  be  approved  bj 
school  board.— Id. 

«=»38  (Iowa)  Eridence  held  not  to  show  con- 
solidation election  was  result  of  fraudulent 
representations  to  voters.— State  v.  Consolidat- 
ed Independent  School  Dist.  of  Medlapolis,  426. 
Private  persona  hfld  barred  by  lacnes  from 

aaestioning  consolidation  because  of  irregulari- 
les  In  elecdon.—Id. 


(B)  Dlatotot  Debt.  Secnrttlea,  amd  Tax- 
ation. I 

«=s>l03(l)  (S.D.)  Curative  act,  validating  or- 
ganiaation  of  consolidated  achool  districts,  held 
to  validate  taxea  levied  for  aupport  of  district 
before  organization  was  Talidated.— Alatalo  t. 

Shaver,  872. 

«s»l  1 1  (S.D.)  Evidence  held  sufficient  to  sup- 
port finding  of  consolidation  pursuant  to  con- 
spiracy to  shift  burden  of  taxation.— Hines  t. 
Sumner,  116. 

(S.D.)  Denial  of  injunction  pendente 
Ute  against  issuance  of  bonds  held  not  abuse  of 
discretion. — Carr  v.  Wakonda  Independent 
Consol.  School  Dist  No.  1  of  Clay  County, 
880. 

SiGilBCHES  AND  SEIZUBES. 

«»7  (N.D.)  Statute  directing  seinire  of  prop- 
erty alleged  a  hawdyhonae  nnfsanee  Aela  to  au- 
thorize unreasonable  aelxure^^tata  t.  McGra7i 

28a 

SEDUCTION, 
n.  CRimnAii  RBapoHsiBiLiTr. 

<8=»34  (Iowa)  False  promise  of  marriage  ia 
universally  recognized  as  en  artifice  used  m  se- 
duction.— State  V.  Bouma,  887. 
^=>45  (Iowa)  Testimony  of  proaeentrix  test- 
ed as  that  of  other  witnessea.— State  t.  Bouma, 
887. 

Jury  may  consider  the  arts  need,  and  Intelli- 
gence of  parties.— Id. 

SENTENCIE. 
See  Crimfatal  Law,  «3>d8<^-989. 

SEWEBS. 

See  Drains. 

SHEBIFFS  AND  CONSTASm 

I.  APPOnTBIBMT.  QOALIFIOATION,  AHD 

TBNDRBI. 

(A)  Sherlfla. 

<t=95  (Wis.)  Elective  sheriff  may  hold  over.— 
State  T.  Johnson,  729. 

Two-year  disoualification  means  disqualifica- 
tion for  term.— Id. 

HI.  POWBRS,  DVTIBa,  AHD  UABILITIB8. 

®=>II9  (Iowa)  Wrongful  acts  of  third  person 
taking  property  of  arreated  peraons  are  not 
natural  conaequencea  of  acts  of  officera  making 
arreat— Folson  r.  Piper,  28. 

SHIPFINO. 

VIII.  OARRIAOB  OF  FASSBMOBRS. 

«=3l67(2)  (MIeh.)  Limitation  of  liability  In 
htiggige  check  and  tariff  schedules  not  part  of 
contract,  in  absence  of  proof  of  company's 
adoption  of  regulations.— Vanderberg  t.  Detroit 
&  C.  NaT.  Co.,  477. 

SLANDEB. 

See  Lfbd  and  Slander. 

SPECIAL  LAWS. 

See  Statutes,  «s»64-lOI^ 

SPECIFIC  PERFORMANCE. 

X.  If  ATURB  Ain>  GROU1VD9  OF  RBHIBDT  Hf 

GENERAL. 

«=>iO(l)  (MIoh.)  Contract  held  to  be  incapa- 
ble of  divisiott  in  giving  ispecifie  performance.— 
Palmer  r.  Pokoray,  60S. 
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n.  COXTRACTTS  BNFORCESABLB!. 

«s»28(2)  (Mleh.)  Contract  held  too  indefinite 
for  specific  performance.—Palmer  v.  Pokorny, 
SOS. 

«=358  (Iowa)  Agreement  for  Hqutdated  dam- 
ages for  breach  of  contract  'will  not  prevent 
suit  for  specific  performBDce.— 0']ftrien  v.  Paul- 
sen, 440. 

(Nob.)  Not  granted  where  parties  con- 
tracted for  return  of  earnest  money  on  failure 
of  title,  and  cantor  proved  under  disability. — 
Boehmer  v.  Wellensiek,  826. 
4»_58  (Neh.)  Specific  performance  will  not  be 
denied  where  the  contract  does  not  provide  that 
damages  stipulated  may  be  paid  in  lieu  of  per- 
formance.—Huzicka  V.  Saylor,  968. 

HI.  GOOD  FAITH  AND  DILIGBNGB. 

«=»97(3)  (Iowa)  Tender  need  not  be  kept 
good  in  equitable  actions,  especially  for  spe- 
cific performance.— Martin  v.  Harper,  897. 

rV.  FROGEiBDIXOS  AND  RBLIBF. 

^121(4)  (Wis.)  Evidence  AeW  insufficient  to 
establish  contract— Weinzirl  v.  Weinzirl,  1021. 
^=>i30  (Iowa)  Purchaser  held-  not  liable  for 
cost  of  rebuilding  barn  under  contract  provid- 
ing that  destruction  of  Improvement  should  be 
hia  loss.— Blankeoborn  t.  Edgar,  88B. 

STATES. 

nr.  FISCAL  MANAGBMBNT,  PVBUO  DEBT, 
AND  SBCVRITIES. 

9=^\40  (N.O.)  Hail  insurance  warrants  held 
assignable,  but  not  negotiable.— Fiiat  Nat 
Bank  v.  Olsnesa,  751. 

4»I42  jN.D.)  Hail  insurance  warrants  are 

payable  in  full  out  of  hall  insurance  fund,  and 
not  subject  to  prorating.— First  Nat  Ba&fc  v. 
Olsness,  751. 

«s»l53  (N.D.)  OflScers  held  not  authorized  to 
sell  bonds  at  a  discount,  or  pay  commissioos 
reducing  amount  received  to  leas  than  par. — 
Currie  v.  Frazier,  244. 

Evidence  hekt  not  to  show  that  bank  pur- 
chased bonds,  but  tliat  it  held  them  as  cus- 
todian.r-Id. 

STATUTE  OF  FRAinMGL 
See  Fraudi,  Statute  of. 

STATUTE  OF  LIMITATIONa 
See  LtmitatloD  of  Actions. 

STATUTES. 

For  statutes  relating  to  parttcolar  anbiecta.  eee 
the  various  specific  topics. 


£RN  BBPOBTBB   ■  1064 

X.  KlfAOTHSlKT,  RBQiri8ITIB8,  AXD  TA* 
I.IDITT  IN  GBNERAIh 

®=>64(4)  (Minn.)  Invalid  part  of  art  as  to 
organization  of  cities  held  separable  so  that 
main  portion  is  sustained.— State  v.  City  of 
NashwBuk,  604. 

If  act  incorporating  cities  grants  nnconstitn- 
tional  privileges  to  certain  dass,  whole  act  does 
not  f^— Id. 

n.  CtSSHBllAIi  AND  BPBCUX  OB  MOAI< 
ZiAWS. 

€=»I04  (S.D.)  Curative  act  held  not  a  "special 

law."— Alatalo  v.  Shaver.  872. 

V.  RBPEAI«    flUSPENSIOII,  BXPIRATIOH, 

AND  REVITAIi. 

<S»I70  (Neb.)  SUtutory  proviaion  h«U  re-en- 
acted by  adoption  of  revision  of  Code.— Pinn  T. 
State,  544. 

<S»I70  (Wis.)  Re-enacted  statute  Aettf  to  e(»- 
tinue  in  uninterrupted  operation.— State  T.  Su- 
perior Court  of  Douglas  County,  748. 


VI.  CONSTRUCTION  AND  OPBRATXOH. 

(A)  General  Rnlea  of  Coiutwetloa. 

^181(1)  (MIoh.)  Court  construing  statute 
should  seek  legislative  intent  and  use  all  avail- 
able aids.— Taylor  v.  lUUcbigan  Public  Utilities 

Commission,  485. 

<&=>i8l(l)  (Wis.)  Fundamental  role  of  con- 
Btmetion  is  to  ascertain  and  rire  eflect  to  Leg- 

islature's  intent. — State  t.  raiperior  Court  of 
Douglas  Count?,  748. 

<8=»r83  (Wis.)  In  general  spirit  or  reason  of 
law  prevails  over  letter.— State  Saperior 
Court  of  Douglas  County,  748. 
4s>l84  (Wit.)  In  conslxuing  statute  recourse 
must  be  had  to  object  of  Legislature.— ^tate  t. 
Lear,  1014. 

9=>I9B  (MIoh.)  Mode  of  invoking  provifuons 
must  be  followed.— Taylor  t.  Michigan  Public 
TJtilitieB  Commission,  48S. 
«=»I89  (Wis.)  "Or"'  and  "and"  may  be  later- 
dianged. — State  t.  CSrcnit  Court  of  Dodge 
County,  732. 

^=!>224  (Wis.)  Every  statute  eonstmed  in 
light  of  system  of  written  and  mnnitten  laws 
of  which  It  is  a  part.— State  T.  Superior  Court 

of  Douglas  County,  74& 

«=>225  (Wis.)  Statutes  in  pari  materia  to  be 
construed  together.— State  T.  Lear.  1014. 
^a230  (Wis.)  Rule  stated  as  to  construcUon 
of  amendatory  act.— State     Stiperlor  Court  <rf 
Douglas  County,  748. 


STATUTES  OWISTRUED. 


UNITED  STATES. 

CONSTITUTION. 
Art  1,  1 10  886 

BANKRUPTCT  ACT. 

Aot  1896,  July  I,  cb.  541,  30 
SUf.  644. 

6§  57,  65  ITS 

INTERSTATE  C30MMER0B 
ACT. 

Aot  1887,  Feb.  4,  oh.  104,  24 
Stat.  379. 

Ch.  104  167 

IJ  8,  9. 13, 16  167 

STATUTES  AT  LARGE. 

1877,  March  8,  ch.  107.  19 
Stat  377  671,  572 


1887,  Feb.  4,  ch.  lOi,  24 
Stat.  379.  See  Inter- 
state Commerce  Act. 

1802,  July  26,  ch.  256,  27 
Stat  272   361 

1888,  July  1,  ch.  541,  30 
Stat  644.  See  Bank- 
ruptcy Act. 

1900,  April  17,  ch.  183,  81 

Stat  134   226 

1906.  June  29,  ch.  S591,  $ 

7(11).  (12),  34  Stat  595  516 
1908,  April  22,  ch.  140,  35 

Stat  65.  .291,  Sm,  415,  548. 

616,  619,  633 
1906,  April  22,  ch.  149,  S  6> 

35  Stat  66  619 

1920,  Feb.  28,  ch.  91,  41 

Stat  450    880 

1920.  Feb.  28,  ch.  91,  8 

206,  41  Stat  461. . .  .389.  996 


COMPILED  STATUTES  1910 
or  191S. 

718-721   301 

4674r4678  571,  572 

»  8572,  8573.  8581,  8584..  1G7 

11  8604a,  S604aa   516 

y  8657-8665. . .  .291.  389,  415, 
548,  616,  619,  633 
88  9641,9649   176 

IOWA. 

CONSTITUTION. 

Art  1,  J  21  886 

Art  4,  i  16   S3 

CODE  1897. 

I  607    44.3 

I  754    851 

I  785    840 

II  820,  821,  823,  825  452 
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880    443 

IS  1S18.  1323   439 

1 1612,  1819  625 

1  1822,  1823   195 

2055    8 

8  2792,2703......   66 

2074    938 

8044    839 

8151  659 

i  8180   438,  632 

3281    198 

3296   60 

3314   58 

3432    891 

3461    839 

3500    672 

§  3518,  3686...,   460 

3646   451 

3600    833 

8839  927 

8641    833 

8727    52 

i  3790,  4097   3 

4101   68,  922 

4118  421 

4149   457 

I  4151,  4152   60 

4318    662 

4604    650 

4616  6S0 

4025    207 

40:i5  '.  010 

4831    919 

4832    436 

i  5196,  62M   28 

6275    662 

5462    63 

M  9518,  9671   929 

CODE  SUFFUSMBNT  1013. 

792a  452 

1056a30    851 

1481a6  460 

1571m20    32 

1641g   929 

1989al2   18 

I    2017,    20S8a.  20B8b, 

2033d  :  7  664 

8  2477m8   647 

i  2794a,  Bobsec.  t   66 

Is  30G0al6,  3060e52, 

3060a55    80 

t  3181  659 

I  3706a   460 

I  4114   68 

8  4139    928 

S  4S97a.      Amended  by 
Laws.  1919,  ch.  83   886 

LAWS. 

1007,  ch.  104   664 

1917,  ch.  63   60 

1017,  ch.  270   633 

1917,  ch.  270,  5  17   633 

1919,  ch.  83   886 

1919,  di.  276   851 


MICHIGAN. 

CONSTITOTION. 

Art  2,  §  10  

Art.  7,  S  1  

Art.  16  


488 
482 
602 


COMPIIiED  LAWS  1915. 

II  6423-5495   719 

5445    482 

5452   ,  /716 

5465    482 

64«r  716 

6609    486 

6732    479 

S  7050    502 

fiS  8130e,  8133f  485 

I  11533  et  wq.  489 


8  11691    602 

i  12552    396 

I  12611    493 

I  12634    396 

I  12737    481 

PUBLIC  ACTS. 

1912  (Ex.  Seas.)  No.  10..  498 

1917,  No.  338   502 

1910,  No.  53,  8S  3,  9   520 

1919,  No.  64    482 

1919,  No.  112   602 

1910,  No.  419, 1  4   485 

MINNESOTA. 

CONSTITUTION. 


Art.  4,  i  36. 
Art.  6.  i  7.. 
Art.  16  


694 
234 
688 


GENERAL  BTATCTBS  1918. 

I  1300   806 

I  2226    137 

S§  4300,  4891   797 

8  4427    814 

I  4748    123 

8  6662.  Amended  by  Laws 

1915,  eh.  800,  «  6  

700,713,715 

18  5080.  6944   576 

6247    863 

6526    800 

7023    299 

7735    130 

7802  803 

7910    603 

)  8028,  8035,  8052    305 

i  8068,  8064   811 

8220,  subsec.  1,  par.  3..  863 

8230i   »45 

IS  8355,  8363,  8364    787 

i  8463    580 

(8  8606,8600,8612    803 

 580 

8663    674 

8666.  Amended  by  Laws 

1917;  ch.  213   812 

8870    707 

.  8890    781 

8  8045    863 

8  8973    781 

GENERAL  STATtlTES  SUP- 
PLEMENT 1017. 

88  leSa-lO  to  1639—16..  202 

S  2602—0,  2602-10   863 

I  2606-2  to  2606-6. ...  802 

3946-2    781 

jl  4427— 1  to  4427-8    237 

6562   709, 713,  715 

-   812 


SPECIAL  LAWS. 

1862,  ch.  19  791 

1876,  ch.  60   791 


1870.  ch. 
1885,  ch. 
1915,  ch. 
1915,  ch. 

6,  12.. 
1915,  ch. 
1015,  ch. 

1917,  ch. 
1917,  ch. 
1917.  ch. 
1917,  ch. 
1917,  ch. 
1010,  di. 
1919.  ch. 


LAWa 

31  

145  

128  

128,  {  8,  snbsecB. 


694 

806 

292 

292 
237 


187  

300  I  6  

709,  718,  715 

213   812 

866    863 

887   802 

493   781 

493,  I  2   781 

531   234 

633   137 


1919  (Sp.  SesB.)  ch.  49. 
Amended  by  Laws  1921, 

ch.  471   862 

1921,  cb.  85    860 

1921.  ch.  417  306 

1921,  ch.  462    694 

1021,  ch.  471   862 

1921,  ch.  622.  8  2h  688 

NEBRASKA. 

REVISED  STATUTES  1913. 

S8  1290, 1203. 1294   972 

§  2628    980 

6  3144  972 

§  3362,  subaec.  1.  Amend- 
ed by  Laws  1917,  ch.  85, 

g  7  540 

8  8602,  subaec  3  540 

8  3810   076 

I  4916.  Amended  by  Laws 

1017,  ch.  06    362 

8  6113   78 

8  6119    536 

Is  5147,  5154,  5156   78 

88  5319h«13   70 

§8  5370,  5373,  5374,  5377. .1011 
8  6063.   Amended  by  Laws 

1919,  ch.  184   906 

i  6195    869 

88  6273,  6274,  6276   871 

6  7560  ....7.   968 

1  7620    884 

8  7702    988 

8  7722    991 

8  7880    366 

8  7893   972 

8  7996    998 

5  8087    340 

68  8137-8130,8148   544 

6  8192    969 

8  8567    072 

§  8614    624 

LAWS. 

1889,  ch.  7.  8  4  847 

1909,  ch.  109,  12   643 

1018,  ch.  8.  8  1  644 

1013,  ch.  198  345,  357,  978 

1017,  ch.  85,  S  7  640 

1917.  ch.  06    362 

1917,  ch.  148    644 

1917,  ch.  187  1003 

1919,  eh.  134   996 

1021«  ch.  122  610 

1921,  ch.  167  1006 


NORTH  DAKOTA. 

CONKI'ITUTION. 

Amend,  art  26   284 

86,  87   881 

80    263 

COMPILED  LAWS  1013. 

SS  3109-8548   948 

i  3704    276 

»  4667,  6282,  6290   104 

'  6632    271 

7148   948 

7214,  Bnbsecs.  4, 6   881 


7339 
7449 

7BS8 

71  ISO 


381 
766 
948 
766 


TSVI,  subaec.  6   381 

T'sTO   7.17 

7871    86r> 

7t<90   548 

7l*:i8.  enbseCB.  28,  SO,  33  757 

I  ^t45,  8470   381 

S!>77    255 

8  9646,  0646   280 
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LAWS. 

1881,  ch.  142   571 

1915,  ch.  325   378 

1917,  ch.  151   818 

1919,  p.  503,  art.  25   283 

1919,  ch.  147,  i  7.  Amend- 
ed br  Laws  1921.  p.  255  381 

1919,  di.  163, 1  7   244 

1919,  ch.  154,  S  6  244 

1921,  p.  256  381 

1921,  ch.  77   751 

1921,  ch.  77.  »  21   751 

1921^  ch.  12^:  268 


SOUTH  DAKOTA. 

CONSTITUTION. 

Art.  3,  I  23  

Art.  6,  I  7  

Art.  7,  I  1  


872 
961 
880 


REVISED  CODE  1919. 

6  562 

J  46,  47    660 

49    563 

86    570 

725   

787    830 

860    112 

1472,  1473   9KL 

1671,  1572  S62 

1732    112 

2117  568 

2260   116 

2291   ges 

2324    663 

2337   Sn 

2338,  •nbiees.  2,  8  9FT 

2378    967 


2424    959 

2655,  snbsec.  2   120 

2593,  subaec.  3   568 

2601    562 

2721    877 

2784.  Amended  by  Lawa 

1919,  ch.  289.  I  4.   116 

3150    961 

I  B213-S215,  3231   118 

:  4092.  subeecs.  3,  4   952 

{  4095.  4096   962 

4771,  Bubseo.  2   961 

4779    961 

{  7009-7016,  7087,  7176- 

7813    965 

1 7213    880 

7570    665 

S  9436-9491   828 

1-10242. 10317    961 

LAWS. 

1919,  ch.  289,  §  4  116 

1920  (Sp.  Seas.)  ch.  47.. 

116,  867,  872 
1921.  ch.  202    880 

WISCONSIN. 

CONSTITtmON. 

Art.  1,  M  T,  21  7M 

Art.  6^  I  6  m 

Art.  6.  f  4  729 

STATUTES  1917. 

{  2328    175 

En?ATDTBB  1919. 

1  69.12    7» 

i  61.36    628 


I  61.85,  flabsee.  4  623 

is    1269,    1270,  1286a. 

1291  1014 

1636-^9   610 

1636— 49b   1017 

1684t-49   161 

16S4t-67,  subsec.  8  151 

16S4t— 69,  Bubsec.  la...  161 

1728a  ^ 

1728a,  Bubsec.  23   222 

1770b— 10   732 

8  1797-62  to  1797-68. .  685 
19560,  subaec  2e  189 

I  2278,  2279   180 

2602   1021 

I  2619,  aubsec  6.  Amend- 
ed br  Laws  1919,  eh.  8&«  748 

2619,  subSMh  6,  7  782 

2617   1021 

2829    010 

j  2882,  2883   14» 

3072m  610 

331^  subaeo.  6  151 

8838     744 

3962    739 

S  4096,  4183   150 

14190.4191  1019 

4222    168 

4222,  anbsee,  7  736 

4S20  148 

I  4660,  4712   722 

{4720,4723   179 

LAWS. 

1907,  eh.  87.  H  9, 10  IM. 

191&  ch.  261  a4 

IvSb,  ch.  884   748 


STEAM. 

4»>6  (MIM.)  In  action  apdnat  Insurer  for 
damages  from  boiler  expIoBion,  held  that  the 
doctrSie  of  res  ipsa  loquitur  did  not  apply.— 
Weinman  t.  Banner  Laundry  Co..  123. 

SUPUIATIONS. 
4s»l8(l)  (NJ}.)  Claim  for  kefl  inuiTaiiee  &eld 
to  belonv  to  crop  owner.— Simona  t.  Dowd.  261. 

STREET  RAILROADS. 

tt.  REGCtATION  AND  OPBBATXOH. 

«3»II3(7)  (Iowa)  Evidence  of  cuBtomaryjise 
of  automobile  curtaina  held  admiBsIble.— War- 
ing  T.  Dnbague  Electric  Co.,  42. 
«s»ll7(IO)  (low*)     Negligence  in  operating 
street  ear  without  warning  AeW  quesbon  for 
jury.— Waring  v.  Daboqae  Electric  Co.,  42, 
1^117(29)    (Iowa)     Contribntory  negligence 
'of  automobile  passenger  held  questioQ  for  jury. 
—Waring  v.  Dubuque  Electric  Co.,  42. 
«=»IIB(7)  (Iowa)    Instractlon  aa  to  epeeO 
hdd  within  iaane^Waring  t.  Dubnqno  lueettie 
Co.,  42. 

SUBROGATION. 
4=922  (Iowa)  Junior    UenhoMer  famlablng 
owner  with  money  to  redeem  fceW  not  entitled 
to  Bubrogation.— Berry  v.  Krittenbrlnk,  428. 

One  advancing  money  after  period  of  redemp- 
tion has  expired  to  protect  junior  Ilea  not  en- 
titled to  subrogation.— Id. 

SURETYSHIP. 
See  Prlndpal  and  Surety. 

TAXATION, 
m.  LiABiurrr  of  pbsbsohs  aitd  pkop- 

(B)  CorvoFfttloM  amd  CorvoMte  Stoek 
and  Property. 

«=9ll9  (Iowa)  Ajaesament  against  mercantile 
company  <ai  baila  of  capital  stock  Inralld^ 


Union  Petroleum  Co.  r.  Infian  Petrolenn^  Oo., 
439. 

<D>  Bxemptloma. 
«sp2IO  (Mini.)  Railroad  property  AeM  not  ex- 
empt from  taxation  in  new  of  its  breach  of 
contract  under  speciBl  law.— Wimma  A  St  P. 
R.  Co.  T.  aty  of  Har^iall,  791. 

THI.  COIiItBOnOir  AVn  BHFORCKIfBIlT 
AGAINST  PBB90N9  OR  PBRSOJfAI. 
PROPSSBTY. 

OB)  BvDunarr  Remvdlw  «ad  Aetlona. 

«3>587  (Iowa)  Void  aBseanoent  open  to  ob- 
jection without  appeal.— Union  Patrclmun  Co.  r. 
Indian  Petroleum  Co.,  439. 

Xllt.  LEGACY,  IlfHERITAIfCK,  AHD 
TRANSFER  TAXBS. 

«=>883  (Iowa)  Publication  of  notice  of  aasess- 
ment  of  transfer  tax  not  sufficient  for  residents 
of  county.— Curtis  v.  Hoyt,  4S0.    ,    „  , 

Order  for  notice  by  "pobUoatlon"  of  ap- 
praisal of  transfer  tax  muat  be  deflnitft.— Id. 

TENANCX  IN  COMMON. 

n.  UIITUAXi  RIOHTSr  DVTIBS,  AKO  lAA- 
BIUTIBS  OF  COTBHARTt. 

«=327  (Minn.)  Removal  of  oats  by  one  tenant 
held  not  a  conversion.— Nelson  ▼.  Qytri,  309. 
«=328(2)  (Minn.)  Rents  and  profits  recover- 
able from  one  coUecting  and  keeping  more  tJian 
his  share  from  third  pere<m.-^uB  t.  Bona, 
811. 

€s»28(3)  (Mian.)  Tenant  may  occupy  con- 
moQ  property,  and  one  cannot  ordinarily  re- 
cover rents  and  profits  from  another  occupying 
whole.— Sons  v.  Sons,  811. 
«=»28(4)  (Minn.)  Cotenant  exdnded  from 
pOBsesaion  by  fellow  tenant  may  recover  only 
reasonaUe  rental  valae  of  his  interest,  and  not 
,  profits.— Sona  t.  Sons,  811. 
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Trial 


TENDER. 


4=s>l9(2)  (Iowa)  DenuiDd  f or  spfldfie pmrf onn- 
ance  on  tender  of  fall  payment  is  eonduiive 
admissioD  of  liabilitr  for  sum  tendered  indud- 
ing  usury.— Martin  v.  Harper,  .887. 

TORTS. 

See  Assault  and  Battery,  «s>2-40;  Fraud.  «=» 
4-65:  Libel  and  Slander,  «=>6:  'Malicious 
Prosecution.  ^=>54-72;  Municipal  Corpora- 
tlona.  «a»7QS-852;  Negliffenee,  «=»2a-lS8: 
Noiaance,  «t3e>fl^~8S;  Trorer  and  Conyertion. 

TRIAL. 

See  Continaanee;  Costa;  Orimlnal  Law,  «s9 
64&~8S6;  Jury;  NewfMtl;  Reference;  Ven- 
ue. 

For  trial  of  particular  actions  or  proeeedings. 

see  also  the  rarious  specific  toines. 
For  review  of  ruUiva  at  trialt  see  Appeal  and 

Error. 

m.  coviua  Ain>  coudcot  or  trzaii  in 

♦3>29(3)  (Iowa)  Ooorfs  stfttement  that  he 
woold  InBtmct  that  the  right  to  sue  on  sale 

contract  is  absolate  not  objectionable  as  advis- 
ing that  plaintilE  shoold  recover.— Hagalre  T. 
Wm.  Orettenbers  Grain  Co.,  644. 

rr.  RBCBPTIOH  OF  ZDTIDBRCIL 

(A)  IvtradncttoK,  OMw,  mmA  AdaatmlMi  •< 
Evidenee  Im  GeBeral. 

4ss»36  (Iowa)  Admissions  by  defendant  fteld 
insuflSdent  to  predude  plaintifF  from  proving 
wronffid  intent.— Henderson  v.  Ball,  6o8. 
4s>45(3)  (Mini.)  Exdnsion  of  qnestlonf, 
where  evldenee  called  tor  not  in£cated,  kM  not 
error.— Spansei^erv  t.  GhKistias,  TOOl 

(C^  Obleatloaa,  Motions  to  Strlko  Oat,  wd 
Bxeeptloaa. 

^=»83(2)  (Iowa)  Objection  to  evidence  ht^i 
too  ceneraL— Remington  v.  Machamer,  32. 
4b>I05(4)  (S.O.)  Burden  Is  on  objector  to 
prove  chattel  mortgage  admitted  without  objec- 
tion was  onwitnesaea.- Hoven  State  Bank  v. 
Acker,  954. 

^s»)05(6)  (Iowa)  Court  properly  withdrew 
i«rt  of  evidence  a<bnitted  without  obJectUni.— 
Kerns  Bros,  t,  Delftcy,  774. 

T.  ARODMENTS  AlVB  COHIIIIOT  OV 

CODH9EL. 

«s>IIO  (8.D.)  Evidence  of  plaintiff's  disdiarge 
after  accident  held  reversible  error. — Sherlock 
V.  Dinneen,  9S8. 

«=3ll5(2)  (Wis.)  Improper  for  attorney  to 
tell  jury  effect  of  answer  to  spedal  finding.— 
Ndson  V.  Paull,  217. 

«=»II5(3)  (Wto.)  Admiasiona  in  pleadings 
may  be  read  to  foxy  in  argument— Nelson  t. 

Pauli.  217. 

te»l2l(4)  (Iowa)  Counsel  should  not  go  out- 
side of  record  to  impute  wrongdoing  to  wit- 
nesses.- Riggins  v.  Coicago,  Bf.  A;  St.  P.  Ry. 
Co.,  856. 

4=3124  (Iowa)  Coonsel  should  not  go  ontslds 
of  record  to  impute  wrongdoing  to  parties. — 
Riggins  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  866. 
«S3I33(6)  (N.DQ  Ohiectionablft  statement  of 
counsel  keld  cured  inatmctions  to  disregard. 
— Asdi  T.  Washbum  Lignite  Coal  Co.,  7B7. 
^133(6)  (Wis.)  Improper  argoment  not 
reversible  error  in  view  of  admonition  of 
court.- Nelaon  v.  Pauli,  217. 
«s>13S.(6)  (Wto.)  Error  in  couiisel's  Tenuttka 
held  cured  by  court^s  Erection  to  disregard.— 
Heinta  t.  Befaenck,  610; 


TX.  TAKXIffO  CASE  OR  ^CBSTIOlf  FBOM 

JVRY, 

(A)  <^aestloBa  of  Law  or  of  Faet  1b  Ctem* 
oral. 

«=»i39(l)  (Wis.)  Case  Is  for  eoort  where 
there  is  no  conflict  in  evidence  as  to  basic 
facts.— Ballard  v.  Archambault,  92HL 
^»I4I  (Iowa)  When  evidence  of  good  faith 
of  holder  of  note  is  uncontradicted,  refusal  to 
submit  question  of  bad  faith  is  proper. — Gi^ 
Nat.  Bank  of  Auburn,  Ind.,  v.  Mason,  30. 
<3=>t42  (Neb.)  Inferences  from  evidential  facts 
axe  for  the  gury  where  evidence  will  sustain 
verdict  for  plaintiff.— Tfaamann  t.  Merritt,  1008. 
4s9|43  (Neb.)  No  directed  ver^ct  where  evi- 
dence conflicting^'Von  Knuth  T,  Ryan,  81. 
^^143  (Neb.)  Direction  of  verdict  improper, 
where  evidence  conflicting.— Ryne  t.  liebers 
Farm  Equipment  Cfc*  858. 

(D)  'DlFoetloa  ot  Tordlefa 

9srat69  (Iowa)  Court  properly  directed  verfflet 
where  plaintiff  refused  to  partake  in  trial.— 
Cavanagb  v.  O'Connor,  907. 
«»I70  (Neb.)  Trial  court  should  direct  ver- 
dict where  plaintiff  has  made  out  a  case  and 
there  is  no  conflicting  testimony.— Farmers' 
Grain  A  General  Shipping  Ase'n  v.  Jordan,  528. 
«=»I77  (Neb.)  Motion  by  both  parties  for  di- 
rected verdict  submits  case  to  court,  and  its 
finding  has  force  of  verdict— lUverton  State 
Bank  v.  Walker,  1011. 

«»I78  (Neb.)  Where  defendant  addnoes  no 
proof,  all  facts  which  plaintUTs  evidence  tends 
to  prove  will  be  treated  as  prima  fade  estab- 
lished.— Hiamann  v  Merritt,  1006. 
<e=»l80  (Neb.)  Where  reasonable  mlnda  can- 
not differ  as  to  condusion  from  evidence  Issae 
may  be  taken  from  jury. — Elirshenbanm  r.  Mas- 
sachuBetts  Bonding  ft  Insurance  Co..  S26. 
«=»t80  (Neb.)  Where  reasonaUe  minds  can- 
not reach  different  conclusions  from  testimony, 
it  is  not  error  to  dismiss  Jury  and  enter  judg* 
ment— KirBhenbaom  v.  Massachnsetta  Bonding 
&  Insurance  Co.,  629. 

TIL.  IIIBTBVCnOSlfl  TO  JtTRT. 
(AJ  ProYlneo  of  Court  tmM  Jwer  *■ 

OF«l. 

«s9l84  (Iowa)  Court  may,  when  Inatmetlng, 
make  reference  to  evidence  introduced  under 
pleading  and  subsequently  withdrawn.— Magnire 
V.  Wm.  Grettenberi  Grain  Co.,  644. 
«=»I9I(8)  (Iowa)  Instruction  as  to  negligence 
not  erroneous  as  assuming  that  a  driver  of  an 
automobile  saw  and  knew  that  a  street  car  was 
approaching.— Waring  v.  Dubuque  Electric  Co., 
42. 

^(94(15)  (lowm)  InstructioB  that  plalntUT 
was  not  contrihutortly  negligent  if  cars  were 
standing  still  when  he  started  to  make  detour 
around  end  of  train  held  on  the  weight  of  the 
evidence.— Seaton  t.  Western  Aaphalt  FliTins 
Corporation,  468. 

(B)  ICeeesaltr  nA  SobJeet-BEattor. 

«=s2tfi  (N.D.)  Jury  should  not  be  Instmeted 
as  to  the  effect  of  spedal  verdict  on  parties' 
ultimate  rights  or  liabilities.— 'Asch  t.  Wash-  • 
bum  Lignite  Coal  Co.,  7S7. 
<ts>2t5  (Wit.)  In  Tiew  of  form  of  questions 
for  jury  and  statements  to  them,  Instruction 
on  burden  of  proof  unnecessary.- Kausch  v. 
Chicago.  Milwaukee  Electric  Ry.  Co.,  257. 
«=>2r9  (Iowa)  Deflnltitm  ctf  "consideration"  in 
instruction  held  unnecessary.— Babb  t.  Herring 
Motor  Co.,  672. 

(C)  Form,  Reqolsltea,  mttA  SnfUcloiicr* 

^=>232(3)  (Mina.)  Instruction  that  verdict 
must  be  for  amount  claimed  by  i^alntiff*  or  for 
amount  admitted  bj  defendant,  approved.— 
^^es  T.  North  Ameiiean  Ufa  A  Oaanalty  Co., 
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$»a32(8)  (Minn.)  Cautionary  ioBtnietlon  as 

to  interest  of  attornejB  held  not  reversible  er- 
Tor.— Welle  &  Hiltner  t.  Ffau.  678. 
«s>233(2)  (Neb.)  OopTing   pleadingB   In  the 
instructions  is  not  a  commendable  practice.— 
O'Brien  r.  Sullivan,  G32. 

€=^233(2)  jlNeb.)  Instruetions  should  not  men- 
tion offer  in  answer  to  confess  judgment. — 
Hammang  t.  Chicago  &  N.  W  By.  Co.,  891. 
«»235(l)  (Wis.)  Instruction  to  dfsregard 
testimony  known  to  be  false  held  erroneous.— 
Heists  T.  Schencfc,  610. 

(D)  Appllcftbllltr  to  PleadlnffM  and  Brl- 
tloMee. 

4»2S2(I)  (Neb.)  Pleaded  defense  nnsupport- 
ed  by  evidence  should  not  be  submitted, — Ham- 
mang  v.  Chicago  &  N.  W.  Ey.  Co.,  991. 
^=3253(4)  (Wis.)  Error  in  instruction  on 
proximate  cause  prejudidal  to  defendant. — 
Kausch  V.  Chicago,  Milwaukee  Electric  By.  Co., 
257. 

«=a253(9)  (S.D.)  Misleading  to  apply  abstract 

? propositions  on  questions  of  negligence  of  de- 
endant  only.— Pollnek  r.  Minneap^is  &  St.  I*. 
B.  Co.,  830. 

(B)  licqncata  or  Prayers. 

4=^255(1)  (Iowa)  No  error  to  fail  to  instruct 
with  reference  to  matters  of  issue  on  former 
trial  in  absence  of  reqnest.— Shuck  v.  Conway, 
8BS. 

4»260(I)  (Minn.)  Special  requests  properly 
refused  where  coverM  by  general  charge.— In 
re  County  Ditch  No.  67,  Murray  County,  711. 
•=»260(8)  (Iowa)  Befnsal  of  instrnction  that 
passenger  in  aatomobUe  cannot  deliberately  de- 

Erive  nerseU  of  the  means  of  seeing  or  hear- 
ig  an  approaching  street  car  held  proper.— 
Waring  t.  Dubuque  Electric  Co.,  42. 
®s>267(l)  (Iowa)  Mo  error  in  modi^ing  re- 
qaested  matmctitaL— Farr  t.  Mackie  Motors 
Oo..  62. 

(G)  Oomatrnctlon  and  Operatfon. 

4=9296(3)  (Iowa)  Instruction  as  to  liability  of 
electric  light  company  for  Injury  by  high-ten- 
sion current  held  not  misleading,  in  view  of 
other  instructions.— Coleman  t.  Iowa  By.  Jk 
light  Co..  642. 

4»>296(7)  (Iowa)  Instmctions  held  not  to 
place  burden  of  proof  on  defendant.— Klple  t. 
Incorporated  Town  of  Qermont,  889. 

Tm.  CVSTODT,  COWPPOT,  AMD  DEUBBR- 
ATIOirS  or  JUHT. 

^s>3l4(i)  (Iowa)  Not  error  to  Instruct  jury 
to  get  together.— ^ack  v.  Conway,  868. 
«=e»3IS  (S.D.)  Verdict   \eld  not  a  quotient 
one.— Abdenor  T.  Gould,  120. 

IX.  Txmnov. 

(A>  OeaenU  Tndlet. 

<5=»337  (MinR.)  Where  court  directed  verdict 
for  one  of  two  smounts,  a  verdict  for  a  third 
amount  could  not  stand.— Willett  v.  Seerup, 
226. 

(B)  BpeclflJ  laterrosatorlca  and  Flndlnv*. 

€^350(1)  (Wis.)  Immaterial  special  ques- 
itions  properly  not  submitted  to  jui7. — Kausch  v. 
Chicago.  Milwaukee  Electric  By.  Co.,  267. 
«S331H)(6)  (M'ch.)  Special  question  properly 
rejected  as  not  controlling  in  action  against 
railroad  for  frightening  horse.— Kosnicki  T. 
Pere  MarqueUe  Bj.  Co.,  493. 
«=»35l  (5)  (Wit.)  Special  question  to  jury  on 
an  dement  included  In  one  submitted  properly 
refased.— Kausch  v.  Chicago,  Milwaukee  Elec- 
tric By.  Co.,  257. 

4=»352(l)  (Iowa)  Befusal  to  submit  inter- 
rogatory not  calling  for  categorical  answer  not 
error.— Farr  t.  Mackie  Motors  Co.,  62. 
^»352(l)  (Wis.)  Form  of  special  question  to 
fary  on  contributory  negligence  proper, — 
Kausch  V.  Chicago,  Milwaukee  £lectric  By.  Co., 
267. 


«=»365(I)  (Minn.)  Jury's  determination  of  is- 
sue in  plaintifEs'  favor  does  not  necessarily  call 
for  findings  In  their  favor  on  issues  left  to 
eoDTt— Carlson  t.  Kroeger,  70S. 

X.  TRIAX.  BY  COVHT. 
(B)  PlndUkva        Faet  and  OaneliuloBa  of 

<^^04(5)  (Iowa)  General  finding  a  fiQdinff  on 
all  issues.— Baker  t.  Palmer.  419. 

XI.  WAIVEJR  ABID  CORRBCTION  OF  IR- 
BEOITZiARITIBS  AJVU  BRRORS. 

€=9420  (Neb.)  Defendant's  overruled  motion 
for  directed  verdict  must  be  renewed  at  the 
close  of  the  testimony  to  be  available. — Anld  t. 
Walker,  lOOa 

TROVES  AND  CONVERSION. 

1.  ACTS  CONSTfTCTINO  COWTBRSIOIC  AlVD 
XilABILITT  THBRBPOR. 

4=32  (Wis.)  Money  subject  of  conversion.— 
Begas  V.  Helios,  166. 

«=»3  (Wis.)  Good  faith  no  defense.— Betas  r. 
Helios,  166. 

n.  Aonom. 

(C)  Bridenee. 

«=940(e)  (N.D.)  Verdict  for  conversion  of 
wheat  sustained.— Burke  v.  MInnekota  SSera- 

tor  Co.,  948. 

mUST  DEEDS. 
See  Mortgages. 

TRUSTS. 

See  Monopolies,  9s9l2. 

I.  CaUDATION,  BXISTEWCM,  AlTD  TA- 
LIDITT. 

(A>  Bxpreu  Trwita. 

«=>30V'2(I)  (S.O.)  One  pordiBsiiv  from  mort- 
gagor and  recognising  mortgagee's  rights  held 
to  become  trustee  oi  proceeds  for  mortgagee. 
—Bank  of  Brookings  v.  Aurora  Grain  Co., 
663. 

(B)  ReawHlas  Trasts. 

^s>SI(2)  (Iowa)  Where  iwoperty  purchased 
by  husband  Ia  his  own  name  mth  wife's  money 
resulting  tmst  exists  in  her  favor.- Harvey  t. 

Phillips,  910. 

(^=>6(i2)  (S.D.)  Husband  hOi  to  Uke  tide 
cbargeo  with  resulting  trust  in  wife.— Hoftei- 
ur  V.  Frange,  068. 

IT.  HAMAGBMBlfT    AlVD    DnPOSAIi  OP 
TRUflT  FROPBRTY. 

4s»l82  (8.D.)  Trustee  must  disdoee  rights  of 

beneficiary  in  proceeding  to  compel  delivety  to 
trustee  in  bankruptcy  tor  third  person.— Bank 
of  Brookings  v.  Aurors  Grain  Co.,  663. 

Tn.  SaTABUSHHBHT  AHD  RNVORCB- 

MKST  OF  vavw. 

(A)  RlVhts  of  Oastnl  Hae  Trwrt  as  acalaat 
Tmatce. 

«='339  (Iowa)  Trustees  not  personally  Usble 
in  absence  of  breach  of  trust.— Cavanagh  v. 
O'Connor,  007. 

Trustee  not  personally  liable  for  refusing  to 
allow  daim^Id. 

(O)  AeClOKa. 

«s>365(4)  (S.D.)  Heirs  Aeld  not  gnilty  of 
laches  or  barred  from  suing  to  enforce  result- 
ing trusb— Hofteizer  v.  Prange,  063. 

'  UNITED  STATE& 

III.  FIBOAI.  MANAOBMBirT.  PUBLIC  HEBT. 
AND  SBCVRITIB18. 

€=s»9I  (Iowa)  Assignment  of  government 
bonds  held  to  pass  tiUe  without  witness.— La  re 
Stockham'a  Estate,  ttSfL 
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(C)  RiKhta  and 


Remedies 


«f  Tblrd  Per- 


fi=>l26  (Iowa)  Ooe  asBaminc  pftrment  of  debt 
may  not  raise  plea.  If  origiDal  debtor  il  dia- 
poaed  to  abide  by  agraement-rMartiii  t.  Har- 
per, 897. 

VENDOR  AND  PURCHASER. 

See  Balea. 

I.  RBaviSITBS  AND  VAI^IDITT  OF  CON- 
TRACT. 

*=»I6{4)  (Mob.)  To  create  contract,  accept- 
ance must  conform  strictly  to  written  offer.— 
Smith  V.  Bertrand,  83. 

«=»I8(3)  (Iowa)  AcceptantA  of  option  by 
stranger  is  not  binding. — Bamett  v.  Lovejoy,  1. 

Vendor  can  waive  acceptance  of  option  by 
stranger.— Id. 

4e»I8(4)  (Iowa)  Option  vitbont  conridera- 
tion  may  be  withdrawn  before  acceptance.— 
Bamett  v.  Lovejoy,  1. 

4=^18(4)  (Neb.)  An  option  withoat  consider- 
ation may  be  withdrawn  at  any  time  before  ac- 
ceptance, bot  one  with  consideration  cannot  be 
withdrawn  before  specified  time.— Von  Knntb 
T.  Ryan,  81. 

Acceptance  of  option  before  rerocadon  or 
withdrawal  makes  oindinc  contract.— Id. 

Giver  of  option  may  revoke  without  holder's 
consent.- Id. 

Notice  to  holder  of  bona  fide  sale  by  opCion- 
or  to  third  person  conatitutea  revocation.- Id. 

Mere  option  for  purchase  indeterminate  as  to 
tirae  is  terminable  upon  notice  by  vendor.— Id. 
<tCTH  (Iowa)  Finding  of  no  false  representa- 
tions as  to  distance  of  land  from  town  and  na> 
tnre  of  road  fteld  warranted^— Oramens  t. 
Brown,  884. 

<^3>44  (Neb.)  In  action  to  cancel  contract, 
verdict  for  defendant  held  supported  by  the 
evidence.— Ruzicka  v.  Ssylor,  968. 
4s>44  (8.D.)  Evidence  Mid  not  to  entitle  par- 
chaser  to  resdad  because  ot  representations  as 
to  amount  of  quack  grass  on  land.— Neatv  t. 
Rime.  876. 

n.  COHSTRUOnON  AND  OPBRATIOIT  OF 
CONTRACT. 

4ss»54  (Iowa)  Equitable  title  held  to  pasi  to 
vendee.— O'Brien  v.  Paulsen,  440- 

Agreement  for  liquidated  damages  held  not 
to  impose  condition  preventing  iMssing  of  equi- 
table titie.— Id. 

«s»M  (Iowa)  Where  the  purchaser  has  per- 
formed all  obligations,  he  was  the  owner  In 

eqnity.— Duntz  v.  Ames  Cemetery  Aas'n,  443. 
#s>98  (8.0.)  Covenants  to  pay  and  convey 
held  dependent. — Hauert  v.  Kaufman,  666. 
^^75  (N.D.)  Where  no  sale  terms  are  sped- 
fied,  cash  is  preBumed.— Nasset  t.  Houska.  265. 
^=a77  (Iowa)  Requirement  that  purciiaser 
give  mortgage  implied  usual  form  of  mortgage. 
—Marx  V.  Eng,  680. 

m.  MODIFICATION  OR  RBSCIBSIOH  OF 

CONTRACT. 

(B>  Re»els«loii  by  Temdov, 

^s>89  (Iftwa)  Vndor,  not  record  ownwr,  may 
not  forfeit  contract.— Han  r.  King,  680l 

nr.  t-BRFOBHANOB  OF  COHTBAOT. 
CA)  Title  mmd  Slstat*  of  Teador. 

«s»l30(5)  (N.D.)  litigation  involving  amount 
of  nonresident  aliens  inheritance  tax  does  not 
afFeet  marketability  of  citizen's  titie.— Nasset 
T.  HotiBka,  256. 

(B)  Cmvwy»Bee. 

^151  (Iowa)  Contract  to  "furnish"  warran- 
ty  deed  obligated  vendor  to  furnish  one  cxe- 
cnted  by  himself.— Marx  t.  Kin^  680l 


Vendor's  tender  of  deed  by  record  owner  la 
insufficient. — Id. 

Purchaser  cannot  be  required  to  accept  con- 
veyance from  third  jwraon  in  absence  of  stip- 
ulation therefor.— Id. 

(D)  P«rm«iit  of  FttrahMtt  HoMr> 

«=»I72  (N.D.)  Vendor  hOd  entitled  to  inter- 
est from  sale  date  nntU  payment.- Nasset  v. 

Houska,  256. 

T.  RIGHTS  AKD  LIAB1UTIB8  OF  PAB- 
TIBB. 

CA)  Ab  to  Baeb  Otliov. 

«»i99  (S.D.)  Proceeds  of  insurance  on  burn- 
ed buildings  held  to  belonjE  to  purchasers  under 
contract  not  executed.— iuisa^  v.  Elliott,  824. 
«=»203  (Iowa)  Purchaser  acquiring  equitable 
titie  by  contract  of  sale  must  bear  loss  to  prem- 
ises by  fire  whether  in  or  out  of  poesession.— 
O'Brien  v.  Paulsen,  440. 

€=>203  (Neb.)  Loss  from  burning  buildings 
after  contract  and  beftwe  conveyance  held  to 
fall  on  purchaser,  in  abaence  of  contrary  agree- 
ment.—McQinley  T.  Forrest,  74. 

(B)  As  to  Thlrtl  Penoas  la  Genaral. 

<S=>2I3(2)(N.D.)  Vendor  had  no  substantial 
interest  fn  land  attained. — Citizens'  State  Bank 
of  Fairfax,  Minn.,  v.  Kenmare  Nat.  Bank,  756. 
^»2I4(I)  (Iowa)  Quitclaim  deed  of  purchas- 
er in  possession  with  right  to  a  deed  on  pay- 
ment of  price,  conreyed  right  to  recdre  deed 
to  his  transferee.— Duntc  v.  Ames  Cemetery 
Ass'n,  44S. 

^=»2I4(6)  (towa)  (grantee  of  purchaser  by 
quitdaim  deed  ma^  enforce  the  liability  of  ven- 
dor, and  on  assuming  benefits  under  the  deed 
is  liable  to  the  vendor  under  original  contract. 
— Dunts  V.  Ames  Cemetery  Ass'n,  443. 
«=92(4(6)  (&D.)  Assignee  of  contract  to 
purchase  land  held  chafed  with  knowledge  of 
assignor's  fraudulent  repreaentation.— Ffeiffer 
V.  Short,  eE60. 

(C)  Dona  Fide  ParcliaaerN. 

€=»224  (Iowa)  Grantee  under  quitdaim  deed 
takes  subject  to  equities  against  land  for  pay- 
ment of  purchase  prioe  due  by  grantor^Dunta 

V.  Ames  Cemetery  Ass'n,  443. 
«=3232(8)  (Iowa)  Use  of  poles  on  right  of 
way  held  notice  to  subsequent  grantees.— Mil- 
ler T.  Electric  Service  Co.,  37. 

n.  REMEDIES  OF  TBNDOB. 
{A)  Iilen  find  Recovery  of  Land. 

®=3299(2)  (N.D.)  In  equitable  foredosnre  of 
contract  for  deed  notice  of  intention  to  cancel 
l8  not  neceasarj'.- Bjan  v.  Bremseth,  818. 
^299(4)  (N.D.)  On  strict  foredosure  of 
land  contract  purchaser  held  eatitied  to  a  fur- 
ther extension  of  time  to  meet  d^aulta.— Byan 
V.  Bremseth,  818. 

VENUB, 

See  Criminal  Law,  4=s>112. 

n.  DoanoiXfB  or  residbncb  of  par- 
ties. 

^=>22(,t')  (Neb.)  Transitory  action  may  be 
brought  against  two  defendants  jointiy  liable 
in  any  county  where  one  of  tbem  may  be 
served  with  summons,  and  summons  may  is- 
sue to  other  county.— First  State  Bank  of 
Wbitmaa  t.  Ingmm,  884. 

m.  CHAJIGE  OF  VEnm  OB  PLACE)  OF 
TRIAL. 

^=350  (N.O.)^  Application  for  change  on 
ground  that  impartial  trial  cannot  be  had  is 
within  court's  discretion.— Langer  v.  Courier 
News,  102. 

$=»56  (Wis.)  Demand  for  diange  held  to  snffi* 
dently  designate  county, — State  v.  Circuit  Court 
of  Dodge  CJounty,  782. 
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VEBDICI. 

See  Trial.  «9387-365. 

VESTED  RIGHTS. 

See  Gonititntlonal  Law»  ^»106-1KK 

WAR. 

4b>33  (MIoh.)  When  war  elosea  Is  detennmed 
by  political  department  of  government,— Palm- 
er T.  Pokorny,  505. 

WATERS  AND  WATER  COURSEGk 
Set  Drains. 

I.  AFPStOPHIATXON  OF  RIGHTS  IH  FVBLIC 
LANDS. 

e=i>4  (S.D.)  Riparian  rights  to  aae  of  water 
for  irrigation  purposes  must  have  been  acquir- 
ed by  settlement  on  public  land  prior  to  enact- 
ment of  Desert  Land  Act.— Haaser  T.  Bngle- 
brecht,  572. 

V.  SURFACB  WATBBS, 

4=9fl9(4)  (Minn.)  Railroad  company  obtain- 
ing right  of  way  by  congresBional  grant  held 
liable  for  flooding  adjoining  land  of  subsequent 
guiteea.— JDiken  t.  Minnesota  &  M.  B.  Co., 

Bole  that  company  was  not  UaUe  for  main- 
taining railroad  in  condition  existing  when  own- 
er granted  right  of  way  held  inappUcable.— Id. 
^126(2)  (Mian.)  Finding  that  defendant 
railroad  caused  plaintiff's  land  to  be  flooded  by 
negligent  failure  to  provide  aufflcient  outlet  aus- 
tained  1^  evidencfc^Biben  v.  Minnesota  &  U. 
R.  C3o.,  226. 

«=9l26(3}  (Minn.)  Whether  fioodiog  of  ad- 
joining Isnd  was  caused  by  defendants'  negli- 
gence or  unprecedented  flood  held  a  jury  ques- 
tion.--Eiken  v.  Minnesota  &  M.  R.  Co.,  226. 

Instruction  that  railroad  constructing  tracks 
need  not  provide  for  extraordinary  floods  held 
proper;  instruction  on  defective  culvert  held 
not  objectionaUe  as  wamnUnc  fiu^ng  of 
negligent  failure  to  construct  a  culvert  else- 
where—Id. 

VI.  APPROPRIATION   AND  PRE- 
8CR1FTIOH. 

4=3»I33  (S.D.)  Bights  to  uae  of  water  Could 
be  acquired  by  appropriation  without  notice 
prior  to  statute  tff  1881.— Cook  v.  Evans,  STL 

TIU.   ARTiriCIAL   PONDS,  BBSKRVOUIS, 
AND  CHANNBLS,  DAHS,  AND 
PLOW  AGE. 

«=nl77(l)  (S.D.)  Defendant's  dike  between 
his  and  plaintifTs  land  held  not  to  cause  suffi- 
cient damage  to  plaintiff  to  warrant  mandatory 
injunction  to  prevent  maistenanee.— Hnckert  t. 
Sfoynard,  966. 

WILLS. 

See  Descent  and  IHstribution;  Bxeeutbrs  and 
Administrators. 

m.  CONTRACTS  TO  DKTI8H  OR  BB- 
liCHATH. 

*3»58(2)  (S.D.)  Evidence  Uld  iDsuffldent  to 
establish  agreement  to  devise.— Hofteuer  t. 
Prange,  WS. 

IV.  RBdnSITBS  AND  VALIDITY. 

<A)  Nstwro  khA  Baaeatlala  of  Teatajmatm- 
ry  DlB|»o«ltlons. 

<8=>e9  (Iowa)  Note  not  executed  in  compliance 
with  statute  of  wills  not  testamentary.— Bam- 
sey  V.  Ramsey,  627. 

^116  (Neb.^  The  term  "competent  witness," 
as  used  m  will  statute,  means  one  who  cquld 
legally  testUy  to  the  facta  attested.— Hayden 
V.  Bvden,  872. 


Spouse  may  be  compotent  subscribing  wit- 
ness, when  consort  is  deviBee.~Id. 

One  is  not  incompetent  as  a  subscribing  wit- 
ness because  appointed  executor.— Id. 

(G)  Re-roentlon  and  Revival. 

^=»tS7  (Iowa)  Altering  or  changing  with  same 
solemnity  aa  In  making.— Bamsey  t.  Bams^, 
627. 

T.  PROBATK,  B9TABUSHMBNT,  AND  AM- 
NVLUHT. 

^)  Probate  or  Reoord  of  Fovelsa  WUIa. 

4=s>246  (Iowa)  Probate  of  foreign  wiD  may 
be  set  aside  oy  direct  proceedings.- McGor- 
em  r.  McGovem,  60. 

(H)  Bvldeiiee. 

<S=9289  (S.D.)  Presumed  to  have  been  duly  ex- 
ecuted,  published  and  attested  where  certifi- 
cate of  attestation  was  In  required  form.— 
Hauer  v.  Hauer,  666. 

Borden  of  proving  that  snbecribing  witnesses 
did  not  read  attestation  clause  is  mou  contes- 
Unts.— Id. 

«=9302(l)  (S.D.)  That  will  was  prepared, 
executed,  and  published  under  direction  of  well- 
q.aalifled  attorney  tends  to  prove  due  czken- 
bon.— Hauer  v.  Hauer,  666. 

Eridence  held  insufficient  to  prove  that  sub- 
scriUng  vitness  did  not  read  attestation  dause. 
— Id. 

(J)  Jodvnaeat  or  Doeree. 

^355  (S.D.)  Contestanta  held  estopped  to 
assert  noncompliance  idth  statutory  require- 
ments as  to  proof  of  loot  wUI.— In  ro  Welch's 

Estate,  118. 

(H)  Operatioa  aad  BSeei. 

^=>42i  (lowa>  Probate  assumed  valid  In  col- 
lateral proceeding.— Boss  v.  Lawrence,  450. 

TI.  CONSTBOCnON. 
(A>  Ooaoral  Rales. 

«B9439  (MIoh.)  liswful  intent  of  testator  Is  to 
be  effected  if  possible— Bosell  v.  Bosell,  489. 
^=>446  (MIeh.)  Testator  presnmed  to  intend 
valid  will.— Rozell  v.  Roaell,  480. 
®=»447  (Mich.)  Presumption  favoring  validity 
canuot  control  plain  language  fixing  time  for 
determination  of  class.— Rosell  v.  Bosell,  489. 

(B)  Designation  of  DeTlaceit.  and  L^sTit- 
teos  aad  Their  Respeetlve  Sfeavea. 

«==>5i9  (Wis.)  Life  tenant's  surviving  spouas 

held  given  property  in  case  of  absence  of  is- 
sue.—In  re  Smith's  Will,  180. 
«=3524  ( 5 )  (  M  leh. )  Grandchild  bom  four 
months  after  death  of  testatrix  is  one  of  the 
"children  in  being."— Rozell  v.  Rozell  489. 
«='524(6)  (Mich.)  Class  generally  determined 
at  time  gift  takes  efCeet— Rozell  v,  Rozell,  489. 
«s»525  (Iowa)  Will  construed  as  to  basis  of 
partition  among  devisees —Waltermsn  v.  Wal- 
terman,  446. 

^=»53l(5)  (8.D.)  Beoefldaries  under  will  giv- 
ing proper^  to  brothers  and  their  families  took 
per  capita  and  not  per  stirpes.— In  re  William- 
son's Estate,  827. 

(O)  Samvorshlp,   Revreaeatatlon,  aad 
Sabatitatlon. 

«=>5S2(I)  (Iowa)  Construed  in  entirety  to 
determine  whether  property  bequeathed  passes 
to  heirs  of  predeceased  devisee- In  re  waten- 

paugh's  Will,  198. 

Heirs  of  predeceased  devisee  held  to  take  so 
much  of  estate  bequeathed  as  existed  at  tes- 
tator's death.- Id. 

(D)  Deserlptloa  of  Propertr. 

«=»57B(3)  (Wis.)  Residnary  gift  of  property 
in  possession  or  expectancy  A«w  to  pass  Mtcr- 
acqulred  real  eatate.— In  n  Smith'a  Will.  ISO- 
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{B)  H»tMre  ot  Batatea  and  Intereats  Crc- 

«=»6I4(9)  (Wis.)  Idle  esute  only  siTen  when 
proTisions  made  for  dlBporitim  in  ease  of  first 
tftker'B  death  with  or  without  isBue.— In  re 

Smith's  Will,  180. 

«=»6I6(I)  (Wit.)  Life  tenants  held  given  no 
pirht  to  coDsome  any  part  ot  the  principal.— 
In  re  Smith's  Will,  180. 

(G")  Conditions  «nd  Restrlctiona. 

^»S49  (Iowa)  Restraint  on  alienation  of  fee 
simple  held  Totd.— Davidson  t.  Anwerda,  406. 

(B)  BtaitntcB  tn  Trast  ud  Powcva, 

^676  (Wis.)  Under  will  creatine  life  estate 
with  remainders,  court  held  bound  to  declare 
trust  and  appoint  Unstee.— In  r«  Smiths'  Will, 
180. 

Til.  BIGHTS  AND  LIABILITIBB  OF  DBT- 
UBB8  AMD  ICBGATBBfl. 

(A)  Hatnre  of  Title  nad  Rlvhta  la  Gen- 
eral. 

^733(l>  (MUb.)  Probata  court  must  order 
lef a(7  paid  before  It  can  be  lecally  demanded. 
— WUer  T.  Lockwood,  699. 
«=»734(4)  (Mlna.)  Legacy  does  not  bear  in- 
terest until  payment  may  be  legally  demanded. 
— WUct  t.  Lockwood,  6W. 
*=»746  (Wis.)  Residuary  legatees  held  not 
barred  by  laches  from  seeking  cancellation  of 
settlement  with  8upp<Med  legatee  on  discovery 
ttiat  he  mm  not— la  re  Beere's  GaardianaUp, 
78&  . 

(H)  Told,  Lapaed,  and  Forfeited  Devlaca 
and  Beqacata.  and  Propertr  and 
Intereata  Undlapoaed  of> 

«»855  (MIolh)  I4fe  estate  sustained,  though 
remainders  were  Toid.— BoseU  t.  Bosell,  489.  . 

WITNESSES. 

See  Depositions;  Evidence. 

I.  ATTBNDAKCB,  FRODCCTION  4>F  DOOC- 
MBHTS,  AND  COMPBNSATIOR. 

4=a|6  (Nab.)  Where  plaintiflE  denies  existence 
of  a  contract  defendsnt  testifies  plaintiff  had, 
secondary  evidence  is  admissible,  without  no- 
tice to  produce  or  aabpcena  duces  tecum.— Dold 
T.  Hnnsor,  853. 

n.  OOMPBTBIfCTT. 

(A>  Onvaelty  and  daaliaeKtlona  la  G«n. 
•rml. 

^»67  (Nab.)  Attorney  mav  testify  mm  to  for- 
mal matterB.-<!ox  t.  Kee,  974. 

(O  Teatlaumr  at  Forties  or  Pemona  la- 
<cre«ted,  for  or  ajsaiaat  Repraaeata- 
tlvaa.  larvlTora.  or  tnoeeMora  In  Tl- 
tl*  or  Interest  at  Faraons  Doocased 
or  Inooaapetent. 

^sl38  (N.D,)  Testlmoinr  concerning  transac- 
tions with  deceased  admissible,  where  none  of 
parties  are  representatives,  heirs,  or  next  of 
kin.— Mowry  v.  Gold  SUbeck  Co..  865. 
«=9l46  (Iowa)  Wife  of  person  tracaactiDg 
business  with  decedent  competent.~In  re 
Stockham's  Estate,  650. 

4=>I46  (MIoh.)  Husband  not  incompetent  to 
testify  to  contract  between  wife  and  decedent 
for  ncrsing  and  care.— In  re  Turner's  Estate, 
402. 

III.  BXAHIHATIOn. 
(A)  Taklav  Tcstlnuiar  Oeaeral. 
«s»2S5(3)  (Mlaa.)  Witness  as  to  benefits  may 
use  memoranda  made  by  himself.- In  re  Coun- 
ty Ditch  No.  67,  Murray  County,  711. 
«B3»296  (MIok.)  Error  not  to  permit  defend- 
ant's counsel  to  see  memoranda  used  1^  state's 
wltnesa  to  refresh  memoiy.— People  T.  Schepps, 
fi08b 


(B)  Croas-Bxai 


ilnatlon  and  Re-examlna- 

tlon. 


«»268(l)  (MUl.)  Defendant  to  be  allowed 
much  latitude  in  crMs-examlnation  of  prosecu- 
trix In  rape  case.— State  v.  Jensen.  081. 
«=»269(l)  (Neb.)  Sustaining  objection  to 
cross-examination  on  matter  not  touched  upon 
in  direct  is  not  error.— Farmers'  Grain  ft  Gen- 
eral Shipping  Ass'n  t.  Jordan,  t^S. 
^273  (Wis.)  On  cross-examinatioa  as  to 
fraudulent  intent,  rules  as  to  leading  gues- 
tiona,  and  requiring  best  evidence,  must  be  re- 
laxed.~rembaber  v.  Cream  (^ty  Cartage  Co., 
175. 

«s>277(5)  (Minn.)  Cross-extnlnlnr  defendant 

as  to  threat  to  shoot  a  different  person  Held  er- 
ror.—State  V.  MiUer,  803. 
^s>282  (Wis.)  On  cross-examination  as  to 
fraudulent  intent,  rules  as  to  leading  questions, 
and  requiring  best  evidence,  most  be  relaxed. — 
Fernhaber  v,  Cream  City  Cartage  Co.,  175. 
<®=>283  (Iowa)  Refusal  to  permit  recall  of 
plaintiff  for  further  crras-examiQation  held  not 
error.— Welpton  v.  Marshall,  854. 

IT.  ORBDIBILITY.  IHPBACHHBHT,  COM- 
TRADICTION.  AND  CORROBORATION. 

(A)  In  General. 

«a932l  (Mlna.)  Party  calling  witness  and  dis- 
appointed in  his  testimony  may  not  cross-ex- 
amine him  to  discredit  him  without  a  proper 
showing.— State  v.  Jensen,  681. 
<e=>324  (lowt)  Adverse  perbr,  called  as  wit- 
ness, cannot  be  Impeaehedr- urray  t.  FhtDlps, 

(B)  Character   and  Condnet  of  Wltneaa. 

^337(3)  (Neb.)  Showing  bad  reputation  tor 
truth  and  veraci^  proper  method  of  inweadi- 
ing  defendant  in  perjury  prosecution.— nnn  t. 
State,  544. 

«=s344(2)  (Miaa.)  In  prosecution  for  statu- 
tory rape,  evidence  of  ilucit  relations  with  oth- 
ers than  defendant  inadmissitile  as  to  cre£bU< 
ity.— State  v.  Perry,  310. 

«=3344f2)  (Minn.)  Prosecutrix's  acts  of  lewd- 
ness with  men  other  than  defendant  may  not  • 
be  proven  to  affect  her  credibility.— State  v. 
Dahf,  680. 

(D)  Ineonalatent  Statementa  Ity  Wltneaa. 

«=a388(IO)  (Mian.)  Rule  requiring  attention 
of  witaess  to  be  directed  to  time  and  place  ot 
contradictory  statementa  for  impeachment  not 
to  be  given  undue  technical  application;  such 
rule  Aow  too  strictly  applied  in  statutory  rape 
case.— State  T.  Jensen,  581. 

(B)  Contradiction  and  Corroboration  of 
Wltneaa. 

«=»400(2)  (Iowa)  Adverse  party,  called  as 
witness,  cannot  be  impeached,  but  may  be  con- 
tradicted.—Harvey  V.  Phillips,  910. 
«=>4I4(2)  (Mlna.)  Oirroborating  complaining 
witness  by  his  own  letter  held  error.— State  t. 
Moses.  S03. 

WORDS  AND  PHRASES. 

"About  the  premises." — ^Lienau  v.  Northweat- 
ern  Telephone  Exch.  Co.  (Minn.)  946. 

"Accomplice."— State  v.  Dahl  (Minn.)  680. 

"Aggregate  net  award  ot  damages."— In  re  Es- 
tablishment of  Restricted  Residence  Diat. 
(Minn.)  202. 

"And."— State  v.  Circuit  Court  of  Dodge  Coun- 
ty (Wis.)  732. 

"Arising  out  of  and  in  course  of  employment." 
—Wilson  V.  Dakota  Light  ft  Power  Co.  (S. 
D.)  828. 

"AriBing  out  of  employment."— Sichterman  v. 

Kent  Storage  Co.  (Mldh)  498. 
"Award  of  damagea."— State  t.  Lear  (Wis.) 

1014. 

"Children  In  being."-RoMn  T.  RoseU  (Hich.) 
489. 

"Cider."-People  t.  Bngle  (Ulch.)  620. 
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"Competent  wltnesB."— Hayden    t.  Hayden 

(Neb.)  972. 

"ConTeyance."— Pickalo  v.  Mack  (KOch.)  B02. 

"Due  to  fire."— First  Nat.  Bank  t.  Boyal  In- 
demnity Go.  (Iowa)  934. 

*'DariDK  the  hours  of  lerrice."— lienau  T. 
Northwestern  Teleidione  Bzeh.  Co.  (Biinn.) 
945. 

"Employment  dangerouB  to  life  or  limb." — 
Schmidt  V.  Wisconsin  Sugar  Co.  (Wib.)  222. 

"Existinif  under  law  of  state."— State  t.  Cir- 
cuit Court  of  Dodge  County  (Wis.)  732. 

"Ex  post  facto  law."-rState  t.  Wilson  (Iowa) 
8s6 

'Tinal  jadgment"— Doras  t.  Keller  (yna.) 

149. 

"Furniah.'*— Marx  t.  King  (Iowa)  680. 

'Good  health."— Fleckenstem  v.  Provident  Ins. 

Co.  (N.  D.)  01. 
"Holder."— Bank  of  Commerce  ft  SaTinss  t. 

RandeU  (Neb.)  70. 
*fHolder  in  due  course.**— Bank  of  Commerce 

ft  Savings  t.  Bandell  (Neb.)  70. 
"Interest"— Western  Surety  Co.  v.  Schroeder 

(S.  D.)  562. 
"IntersUte  commerce."— O'Nefll  v.  Sioux  City 

Terminal  By.  Oo.  (Iowa)  633;   Stavros  t. 

Chicago,  M.  ft  St.  P.  B.  Co.  (Minn.)  942; 

Kennelly  T.  Northern  Paa  By.  Co.  (N.  D.) 

648;   Richter  t.  Chicago.  IL  ft  St  P.  By. 

Co.  (Wis.)  616. 
"Intoxicating  Hquor."— People  T.  Engle  (Mich.) 

620:  State  t.  Brown  (Minn.)  946. 
"Judicial  dictum.**— Chase  t.  American  Cart- 
age Co.  (Wis.)  598. 
"Lands  adjacent  thereto."— State  t.  City  of 

Naahwank  (Minn.)  604. 
"Libel."— Leonard  t.  Boberge  fN.  D.)  252. 
"Manslaughter  in  the  first  degree^. "—State  t. 

Miller  (Minn.)  803. 
"Manslaughter  in  the  secMid  degree." — State  v. 

MiUer  (Minn.)  803. 
'^^oi^^on  notice."— Mitchell  t.  Morgan  (S. 

"Negotiated."— Bank  of  Commerce  ft  Saviniv 

V.  BandeU  (NebJ  70. 
"Ol^ter  dictun."— Chase  T.  American  Cartage 

Co.  (Wla.)  BOa 


"Or."— Sute  T.  Circuit  Court  of  Dodge  Coun- 
ty (Wis.)  732. 
*T?urchaser.''— Coon  t.  C'Brien  (Neb.)  840. 
"Begulate."— Bitcbhart  t.  Barton  (Iowa)  851. 
"ReleTancy."— State  T.  McDoumI  (Iowa)  929. 
"Bepair."— State  t.  County  Board  of  Polk 

County  (Minn.)  709. 
"Bes    ipsa  loquitur."— Klelnman    r.  Banner 

Laundry  Co.  (Minn.)  128. 
"Blot  or  civil  commotion."- Kirshenbaum  v. 

Massachusetts  Bonding  ft  Insurance  Co. 

(Neb.)  325. 
"SelI."~State  v.  Blair  (S.  D.)  961. 
"Special  law."— Alatalo  v.  Shaver  (3.  D.)  872. 
"Specially.*'— Maguire    v.    Wm.  Cfarettesberg 

Grain  Co.  (Iowa)  644. 
"Specifically."— Maguire  v.  Wm.  Grettenberg 

Grain  Co.  (lowal  644. 
"Steal."-State  v.  Banoch  (Iowa)  438. 
"Subscribed."— DoUarhide  v.  James  (Neb.)  980. 
*'Saperintending  control."— State  v.  District 

Conrt  of  Stutsman  Coonly  (N.  D.)  881. 
"Total  disability."— Hayes  v.  North  American 

Life  &  Casualty  Co.  (Minn.)  136. 
'■Trade.'*— GampbeU  v.  Motion  Pictnre  Mach. 

Operators*  Union  of  SffinneapoUs,  Local  219, 

International  Allianee  of  Theatrical  Stage 

Employees  of  U.  8.  and  Canada  (Minn.) 

781. 

"Unfair."— Campbell  v.  Motion  nctare  iSsdi. 
Operators'  Union  of  Minneapolis,  Local  219, 
International  Allianee  of  Theamcal  Stage 
Employees  of.U.  S.  and  Canada  (Miim.) 

781. 

"Waiver."— Nelson  T.  Oaddo-Tezaa  Oil  Lands 

Co.  (Wis.)  165. 

WORKHBira  OOBIPENBATION  ACTS. 

See  MAster  and  Servant  4=^7-41% 

mar  of  suioBk 

See  Appeal  and  Error, 

WRITS. 

See  Bxecntion:  Garnishment;  Habeas  Coroos; 
Injunction;  Mandamna;  Pioceas;  Quo  war- 
xuto. 
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